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[XI  Lucas  v.  Peacock.  F^.  27,  28,  March  23,  26,  26, 1844. 

PirtieB  agreed  to  compromise  a  suit,  uid  that  the  "  costs,  charges,  and  expences,  as 
between  solicitor  and  client,"  should  be  paid  out  of  the  fund.  Held,  that  the 
Taxing  Master  ought  to  treat  the  suit  as  properly  constituted,  and  ought  not,  in 
the  taxation,  to  consider,  whether  Defendants  lurine  interests  similar  to  the 
Plaintiff^  should  have  been  made  Co-plaintiffs,  and  seeonalif,  that  if  any  of  the  parties 
ODteiing  into  the  compromise  intended  to  challenge  the  propriety  of  the  constitu- 
tion of  the  suit,  they  ought  to  hare  distinctly  stated,  and  have  provided  for  it  in 
the  agreement 

Observations  on  the  imperfect  mode,  in  practice,  in  which  solicitors  are  remunerated 
for  their  services. 

By  the  practice  of  the  Court,  solicitors  are  often  not  paid  at  all,  or  very  ill  paid,  for 
very  important  services,  and  therefore  they  ought  not  to  be  deprived  of  any  lawful 
fees  which  the  practice  warrants,  upon  the  notion  that  the  business  charged  may 
hare  been  of  no  practical  benefit.  Thus,  where  a  solicitor  acts  for  a  Plaintiff  and 
for  some  Defendants,  he  is  entitled  to  charge  such  Defendants  for  tiie  Plaintiff's 
warrants  served  on  his  clients  the  Defendants,  and  for  attendance  thereon,  and  for 
separate  oc^es  of  the  proceedings. 

Whether  the  retainer  of  counsel  in  a  cause  ceases  upon  his  being  appointed  Queen's 
eounsel,  qaeere. 

Costs  of  a  case  laid  before  counsel  as  to  a  supplemental  bill,  and  costs  of  a  consultation 
between  a  new  junior  and  the  former  junior  who  had  been  promoted,  allowed  in  a 
taxation  as  between  solicitor  and  client. 

The  parties,  with  the  authority  of  the  Court  (there  being  infants  interested), 
agreed  on  a  compromise  of  the  suit,  by  the  terms  of  which,  sanctioned  by  an  [S^ 
onier  of  July  1842,  it  was  referred  to  the  Master  to  tax  the  costs,  charges  and  eaepetuxa 
tA  the  Plaintiffs  and  Defebdanta  of  these  suits,  and  of  and  relating  to  the 
agreement  Ac,  and  consequent  thereon,  as  h^wem  v^iicUw  and  dient^  and  which  were 
to  be  paid  out  of  the  sum  of  £4077,  48.  8d.  Reduced  annuities  standing  in  Courts 
The  oosts  <rf  the  Plaintiffs  were  to  be  paid  to  Mr.  Haverfiekl,  their  solicitor,  Imd  the 
eosta  of  the  Defendants,  Christopher  Lucas,  Harry  Vernon  Lucas,  and  Fanny  Salmon, 
were  also  to  be  paid  to  Mr.  Haverfield,  their  solicitor. 

Mr.  Haverfield  accordindy  took  in  bis  bills  for  taxation,  both  as  against  the 
naiotiffs  and  as  against  the  Defendants  for  whom  he  had  been  thus  concerned. 

The  bills  were  taxed,  and  the  case  came  before  the  Court  upon  two  petitions  for 
tbe  reviewing  the  Master's  taxation,  under  the  following  circumstances : — 

The  suit  had  been  instituted  against  several  Defendants  for  the  administration  of 
■s  estate.   Chriatophw  Lucas  and  Hany  Vernon  Lucas,  a  person  of  unsoimd  mind, 
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whose  interests,  it  was  stated,  were  similar  to  those  of  the  PlaiDtiffs,  had  been,  under 
the  advice  of  counsel,  made  Defendants.  Mr.  Haverfield  acted  aa  eolicitor  both  for 
the  Plaintiffs  and  for  these  two  Defendants ;  the  other  Defendants  were  represented 
by  a  separate  solioitor.  The  cause  proceeded  to  a  decree  and  reference  to  the  Master, 
and  in  the  course  of  the  proceedings,  Mr.  Haverfield  acted  for  the  FlaintiffB  and  the 
two  named  Defendants  separately  and  distinctly,  and  in  the  same  way  as  if  they  had 
been  represented  in  the  cause  by  distinct  soluitors.  The  different  warrants  taken 
out  by  him  on  the  part  of  the  FlaintifiB^  were  served  on  himself  on  the  part  ot  the 
two  Defendants,  [3]  and  were  in  like  manner  attended,  and  he  took  copies,  for  them, 
of  the  different  proceedings  in  the  Master's  office. 

The  Taxing  Master  entered  into  the  merits  and  questions  in  dispute  in  the  suit, 
And  expressed  an  opinion,  that  some  expenses  incurred  might  have  been  avoided,  and 
that  Christopher  Lucas  and  Harry  Vernon  Lucas  ought  to  have  been  made  Co- 
plaintiffs,  as  the  interests  of  both  were  identical  with  that  of  the  Plaintiffs.  He 
taxed  off  eoste  to  a  considerable  amount,  which  were  the  subject  of  the  present 
appeal  from  his  judgment  The  items,  so  far  as  it  is  necessary  to  state  them,  were 
as  follow : — He  disalTowed  the  costs  of  the  service  of  about  200  warrants  which  had 
been  taken  out  by  the  Plaintiffs  in  the  Master's  office,  and  served  upon  the  Defen- 
dants  Christopher  Lucas  and  Harry  V.  Lucas,  on  the  ground  that  Mr.  Hamfield 
acted  both  for  tiie  Plaintiff^  and  uose  two  Defendants;  and  on  ainular  grounds 
he  disallowed  the  service  of  twenty-five  warrants  issuing  out  of  the  Taxing  Master's 
office. 

In  a  state  of  facts  amounting  to  254  folios,  which  had  been  brought  in  the  office  of 
the  Master  in  Ordinary,  the  Taxing  Master  disallowed  154  folios,  on  the  ground  that 
it  was  of  an  unnecessary  length ;  and  he  in  like  manner  reduced  an  amended  state 
of  facte. 

The  Taxing  Master  also  disallowed  Bs.  Sd.  an  attendance  on,  and  a  fee  of 
£1,  3s.  6d.  paid  iOt  the  junior  counsel  in  the  cause,  as  a  retainer  upon  bis  being 
appointed  one  of  Her  Majesty's  oonnseL  The  services  of  the  f<»iner  senior  oonnsd 
in  the  cause  had,  it  appeiured,  been,  loet  upon  a  technicalitgr  reflecting  his 
retaining  fee. 

[4]  The  Taxing  Master  also  disallowed  X2,  38.  (part  of  a  fee  of  jCS.  Ss.  6d.)  paid 
to  counsel  on  a  ease,  aooompanied  1^  papers  of  considerable  le^rtih,  to  advise  as  to  the 
necessity  of  filing  a  bill  of  revivor  and  supplement  against  Christopher  Lucas,  tiie 
administrator  of  Hury  Vernon  Lucas. 

The  junior  counsel  having  been  promoted,  a  consultation  was  had  between  him 
and  a  new  junior,  in  which  the  draft  bill  of  revivor  and  supplement  was  settled, 
and  several  alterations  were  made  in  the  draft  The  second  jumor  having  been  pro- 
moted, a  like  consultation  was  had  on  a  second  supplemental  bill,  but  no  alterations 
were  made  in  the  draft  The  Master  allowed  the  former  consultation,  but  disallowed 
the  latter. 

The  Taxing  Master  had  disallowed  sums  amounting  in  the  whole  to  £278,  which 
had  been  paid  for  copies  of  the  proceedings,  attendances  on  warrants,  and  proceedings 
in  working  out  the  decree  before  the  Master  in  Ordinary,  which  had  bmn  incurred 
on  behalf  of  the  Defendants  Christopher  Lucu  and  Hanpr  Vernon  Lucas,  the  ground 
of  disallowance  being  that  Mr.  Haverfield  had  likewise  been  employed  for  the 
Pluntiffs  in  the  suit  The  items  were  set  forth  in  detail  in  the  second  petition, 
and  were  comprised  in  nineteen  brief  sheets. 

Two  petitions  were  presented  for  a  review  of  the  taxation,  one  by  the  Plaintiffs, 
and  the  othw  by  Mr.  Haverfield  (his  dients,  the  Defendants,  having  em^doyed  anotAier 
solicitor). 

Feb.  27.    Mr.  Piggott,  in  support  of  the  petitions. 

Mr.  Bagshawe,  eonfy^,  contended  that  the  Taxing  Master  had  proceeded  on  a 
correct  principle.  That  it  [6]  was  incurring  a  perfectly  useless  expence,  where  a 
solicitor,  acting  on  the  part  of  Defendants,  took  copies  of  documents  which  he 
already  possesaed  as  solioitor  for  the  Plaintiffs,  whose  interests  were  the  same  as 
those  of  his  clients,  the  Defendants :  and  that  it  was  equally  so  to  serve  himself,  as 
solicitor  for  the  Defendants,  with  warrants  taken  out  by  himself  as  solicitor  for  the 
Pkuntifik 
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r.  (^mpbell,  for  other  parties. 

ncR  OF  THE  Bolls  [Lord  L&ngdale}.   The  best  coarse  will  be  for  me  to 
^th  the  Taxing  Master.    It  is  not  a  pro^  coarse,  upon  an  appeal 
Jlaster,  to  call  upon  the  Court  to  consider  l^e  items  of  a  bill  of 
^    oommunication  with  the  Master,  I  will  oall  for  a  re^y^  if  I  fidd 

seem  to  involve  one  important  point.   If  solicitors  were 
I  the  real  value  of  their  services,  it  would  be  rieht  to 
to  payment  only  for  that  which  has  been  m  real 
•i  all  mow  that,  in  practice,  and  according  to  dd 
licitfffB  are  sometimes  very  ill  paid,  and,  ^  some  cases, 
.iportant  services  rendered  by  them  to  their  oUeofee.  If 
■  fees  which  the  practice  sanctions,  they  would  not  be 
I  should  be  glad  to  see  such  rules  of  practice  established 
It  a  sufficient  remuneration  for  all  real  services;  and  exclude 
it  for  services  pretended  or  merely  nominal,  and  not  real.  The 
ilishment  of  such  roles  would  be  of  great  importance  to  both 
iits  whose      real  interests  are  the  same ;  but  in  the  meantime,  and 
.  is  not  entitlea  to  any  remuneration  or  is  allowed  a  very  inadequate 
for  real  services,  I  shall  be  slow  to  admit  that  he  is  to  be  deprived  of 
tees  which  ^e  established  practice  of  the  Court  warrants,  on  the  notion 
ousineas  charged  for  might  have  been  of  no  practical  benefit, 
u  nearer  we  aj^nxMch  to  a  doe  and  certain  remuneration  for  real  services,  the 
.  er  we  get  to  the  abolition  of  fees  fOT  services  which  praotacally  may  have  been  of 
itle  or  no  advantage. 

F^.  26.  Mr.  J^ndersley,  who  had  been  absent  on  the  former  occasion,  asked  for 
an  opportunity  to  explain  by  affidavit  the  oircumstances  of  this  taxation. 

THE  Master  of  the  Bolls  ordered  the  petition  to  stand  in  the  paper  for  a 
fature  day. 

March  23,  25,  26.   The  matters  of  these  petitions  were  again  discussed. 
Mr.  Tamer  and  Mr.  Pi^ott,  in  support  of  the  petitions. 
Mr.  Eindersley  and  MrTBagshawe,  eontrit. 

The  Master  of  the  Rolls.   If  this  cause  had  gone  on  to  a  hearing,  it  would 
tiien  have  been  my  duty  to  form  an  opinion  on  the  merits  and  to  make  a  decree, 
Meovdmf^  to  tiiat  which  appeared  ^  upon  the  pleadings  to  me  to  be  ri^t  as  between 
the  pMties ;  but  here,  the  purties  very  wisely  agreed  to  enter  into  a  compromise  of 
the  suit.   One  of  tiie  terms  of  the  agreement  was  this,  that  the  costs,  charges,  and 
expences  of  all  the  parties  to  the  suit^  as  between  solicitor  and  client,  should  be  paid 
<mt  of  the  fund  in  Court.    The  costs,  according  to  that  ample  description,  were  to  be 
taxed,  and  any  erroneous  or  improper  charges  were  to  be  taken  off.  After  the  parties 
had  come  to  such  a  compromise,  it  could  hardly  have  been  expected  that  an  adverse 
party  in  the  cause  should  be  at  liberty  to  come  forward,  upon  the  taxation  of  costs, 
and  find  fault  with,  and  if  possible  obtain  the  disallowance  of,  everything  that  could 
hy  poMibility  have  been  disallowed  at  the  suit  of  the  client  of  a  particular  solicitor  in 
imo  eaase.    I  think  that  if  there  had  been  any  intention  of  doing  so,  it  ought  to  have 
'beeo  stated,  and  partioular  directions  ought  to  have  been  obtained  respecting  it 
,  Her^  the  parties  bad,  for  a  eonsiderable  time,  been  litigating  in  the  Idastor's  office ; 
•titea  of  nets  had  been,  from  time  to  time,  brought  in,  and  attendanoes  had  before 
I  Ae  Master,  and  all  this  was  well  known  to  the  fKirties  who  appeared  thereon,  and  if 
I  It  had  been  intended  to  find  fault  with  the  constitution  of  the  suit,  the  states  of  focts, 
^tbe  attendances  of  partioular  parties  and  so  on,  I  think  it  ought  to  have  been  brought 
to  die  attention  of  the  other  parties  who  were  entering  into  this  compromise,  and 
jthat,  ia  the  order  directing  the  taxation  of  costs,  liber^  should  have  been  given  to 
;e  the  propriety  of  all  those  proceedings.    The  parties  would  then  have 
into  the  compromise  with  due  notice  and  with  a  full  understanding  of  that 
lich  they  were  about. 

The  bills  of  costs  were  carried  into  the  Master's  office  for  taxation  by  the  Master. 
I  first  thing  he  did  was  to  take  into  consideration  the  constitution  of  the  suit, 
he  f<H^ed  ui  opinion,  that  the  suit  was  not  constituted  in  such  a  manner  as  to 
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occasion  the  least  expenoe  to  the  Plaintiffs  and  the  other  parties :  he  saw  no  reasoQ 
for  making  two  persons  Defendants ;  that  was  one  of  the  nvunds  on  which  he  dis- 
allowed certain  sums.  Now,  I  am  Tery  clearly  of  opinion,  uiat  if  it  was  intended  to 
find  foult  with  die  constitution  of  the  suit,  under  die  carder  iw  taxation  made  in 
puTBuanoe  of  the  etmipromise,  it  ought  to  hare  been  stated  to  the  other  parties,  in 
order  that  they  might  hare  had  an  opportunity  of  considering  whether  they  would 
concur  in  the  compromise  upon  those  terms.  Whether  the  Master  has  struck  off  any 
items,  solely  on  the  ground  that,  in  his  opinion,  the  suit  was  not  properly  constituted,, 
is  mgre  than  I  know,  because  it  is  only  stated  amonest  other  reasons,  which  other 
reasons  may  have  operated  on  his  mind.  I  am  not,  therefore,  perfectly  satisfied  that 
the  Taxing  Master's  opinion  respecting  the  constitution  of  the  suit  may  not  have  so 
influenced  him  through  the  whole  matter.  If  it  did,  I  think  it  ought  not  to  have 
done  so. 

Another  point  was  this In  the  Master's  office  the  same  solicitor  appeared  for 
the  Plaintiffs  and  for  two  Defendants  having  interests  identical  with  the  Pbindffiy 
and  the  Taxing  Master  was  of  opinion,  that  there  oi^ht  not  to  have  been  sepantfr 
attendances  for  those  Defendants ;  that  is,  that  the  Master  in  Ordinary  ought  to  have 
ordered  that  those  Defendants  should  not  be  separately  represented  before  him. 
Upon  the  consideration  of  the  mode  in  which  the  decree  was  to  be  carried  into  effect, 
I  presume  the  Master  would,  if  proper,  have  done  this  {see  dlst  Order  of  April  1828. 
Ordines  Can.  22) ;  but  not  without  a  suggestion  [9]  from  somebody ;  and  the  fault 
found  by  the  Taxing  Master  with  the  solicitor  is,  that  he  did  not  inform  the  Master 
in  Ordinary  that  his  clients,  the  Defendants,  had  interests  identical  with  his  clients, 
the  Plaintiffs,  and  did  not  obtain  from  the  Master  in  Ordinary  that  order  which,  it  ia 
said,  would  have  been  made  of  course  if  it  bad  been  so  suggested.  Now  I  own  I 
cannot  assume  that^  It  appears  that  the  situation  of  these  particular  Defendants  was- 
such,  that  at  the  commencement  of  the  suit,  whatever  became  of  it  afterwards,  it  was- 
the  ofHuion  of  the  counsel  that  it  would  not  be  proper  or  fit  to  make  them  Co-plaintiSs. 
The  record  having  been  framed  npon  die  most  careful  considerataon  of  counsel,  I 
think  that  when  costs  are  to  be  taxed  as  between  solicitor  and  client,  very  great- 
regard  must  be  had  to  that  circumstance^  otherwise,  how  can  a  solicitor  be  safe  iik 
any  course  of  conduct  he  may  pursue  ? 

It  is  said,  that  though  their  interests  might  not  have  been  originally  the  same,  yet 
they  subsequently  became  identical  with  those  of  the  Plaintiffs.  It  may  have  been, 
so ;  but  it  does  not  appear  from  anything  that  I  now  have  or  ought  to  have  before- 
me for  I  am  not  now  hearing  the  cause  ror  the  purpose  of  deciding  upon  the  merita. 
It  does  not  appear  that  they  did  become  ^ecisely  and  identically  the  same  on  all 
occasions  upon  all  questions  which  arose.  They  might  have,  and  it  seems  they  had, 
an  identical  interest  upon  one  occasion ;  for  they  joined  t(^ther  in  a  certain  pro- 
ceeding before  the  Master,  for  the  putpose  tA  obtaining  a  separate  report;  but,  during, 
this  period,  die  solicitor,  though  acting  for  the  Flaintifis,  was  re^nsible  to  the 
Defendants,  and  he  was  under  uie  necessi^,  upon  eve^  occasion,  of  protecting  theii^ 
interests.  How  was  he  to  be  remunerated  for  thatf  Iknow  not  how  that  attention 
is  to  be  remunerated  except  by  the  allowance  of  these  [10]  charges,  inasmuch  as  rules 
of  taxation  in  this  Court  have  not  yet  been  found,  which  adapt  the  remuneration  to- 
the  value  of  the  services  rendered.  Services  of  very  great  value  are  rendered  for 
which  no  direct  remuneration  at  all  is  given  by  the  ordinary  rules  of  taxation,  but 
for  which  compensation .  is  made  iu  a  manner  which  I  can  never  speak  of  with 
satisfaction,  but  always  with  very  great  regret.  It  is  notorious,  that  in  numerous 
instances  compensation  for  real  services  bond  Jide  rendered,  is  not  given  by  paying  for 
that  real  and  bond  fi<k  service,  but  is  alone  obtained  through  payments,  to  a  con- 
siderable amount^  for  services  which  are  really  of  little  or  no  value  at  all  to  the  clients 
I  r«gret  this  state  of  the  practice,  and  sincerely  wish  it  could  be  amended.  Many 
attempts  have  been  made  to  find  out  a  more  satisfactory  mode  of  remunerating 
solicitors,  bat  none  has  ^et  been  suggested. 

However,  is  this  solicitor  who  uas  rendered  these  services  to  the  Defendants  and 
watched  over  their  interests,  to  be  deprived  of  the  only  remuneration  which  the- 
ooiirse  of  taxation  affords  him?  I  own  I  cannot  see  a  sufficient  reason  for  it.  If  thia 
matter  had  been  v^ilantly  wat(died  in  the  Master's  office,  it  was  quite  competent  to> 
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the  aolidton  for  die  advene  to  say,  "Why,  this  gentleman  is  protecting  the 

;  intsnst  of  the  Defendants,  whieh  is  identical  with  that  of  die  Flaintifi^  and  he  oug^t 
I  not  to  attend  any  fartiier,"  and  it  would  then  have  been jwrfeody  competrat  for  the 
I  Usster  to  have  so  decided.   r04th  Order,  1828.   Oid.  C&n.  32.)   If  that  had  been 
dme,  this  gentleman  would  tnen  have  been  relieved  from  his  responsibility  to  the 
Defendants;  but  to  say  that  a  solicitor,  who,  primd  fade,  and  according  to  the 
:  OTdinaiy  rules  of  the  Court,  is  entitled  to  appear  for  separate  partfes,  is  to  be  [11] 
deprived  of  his  costs,  because  he  does  not  perform  so  generous  an  act  as  to  come 
forward  and  tell  the  Master  that  he  is  appearing  for  more  parties  and  receiving  more 
eosti  than  are  necessary,  and  request  him  to  disallow  them,  would  be  to  impose  on 
him  a  task  which  is  not  usually,  and  in  the  regular  course  of  business,  imposed  on 
tiie  aolicitor  himself,  but  one  which  may  more  reasonably  be  expected  frcHn  the 
soUdUn*  who  is  to  tax  those  costs,  and  whose  client  is  to  be  charged  with  them,  or 
aftomrds  affected  by  the  proceeding  for  tiie  purpose  of  assisting  the  Master.  I 
.  «8miot  eoDour  with  we  reasoning  wmch  haa  been  used.    I  am  influenoed  by  tbe 
Dstare  <^  die  order  upon  die  compromise,  and  am  under  the  uecesdty  of  considering, 
that  diwe  must  have  been  some  understanding  respecting  these  matters,  and  diat 
if  it  had  been  intended  to  leave  them  open,  it  ought  to  have  been  stated  in  the  order. 

It  appeara  to  me  that  the  Master  ought^  not  only  to  consider  this  suit  as  properly 
enutitated,  but  also  that  the  solicitor  for  the  Plaintiffs  was  entitled,  under  the 
oreomst&noes,  to  appear  and  attend  as  the  solicitor  for  those  Defendants.  I  do  not 
fed  quite  satisfied  tnat  X  ought  to  go  any  further  into  this  matter,  because  if  those 
two  things  have  influenced  the  mind  of  tne  Master,  he  will  have  an  opportunity  of 
reeonsidering  the  subject  upon  a  review  of  his  report. 

Various  particular  items  are  impeached,  some  of  which  I  cannot  enter  into  the 
emuideration  of  at  aU.  There  is  a  question  about  a  retainer.  The  junior  counsel 
wm  pomoted,  «id  it  was  conndered  that  a  retainer  became  necessary  to  insure  the 
«OQtmuanoe  of  his  services.  I  hardly  think  that  that  notion  was  well  founded.  It  is 
Dew  to  me ;  but  of  this  I  am  perfectly  certain,  that  if  I  had  been  the  Plaintiff,  and 
had  [1^  been  told  that  there  was  the  least  doubt  about  the  matter,  I  should  have 
ssid,  "  1  will  not  lose  my  counsel  upon  any  doubt  of  that  kind.  I  will  have  no 
quflstion  about  it."  I  think  you  will  hardly  find  any  person  engaged  in  a  cause  who 
▼oald  not  have  said  the  same  thing.  It  therefore  comes  to  the  question  whether 
that  was  an  erroneous  proceeding  and  whether,  in  taxing  the  costs  as  between 
sdieitfn'  and  client,  it  ought  or  ought  not  to  be  allowed.  I  do  not  give  any  further 
opinion  upon  it,  because  if  the  S^ter  disallowed  it  upon  any  such  notion,  he  will 
bave  an  opportunity  of  reconsidering  it ;  I  do  not  wish  to  ^ve  any  direction  about 
it,  for  I  know  not  whether  the  law  m  retainer  is  as  stated :  it  may  or  it  may  not  be 
so,  bat  I  have  never  understood  it  to  be  sa   (See  BwfUa  v.  ffroH^  2  Ifyl.  Ss  K.  S16.) 

There  are  then  two  questions  respecting  supplemental  bills.   It  seems  that  a  case 
was  laid  before  counsel  as  to  a  supplemental  bill   I  cannot  doubt  that  it  was  proper 
to  lay  a  case  before  counsel ;  butlcannot  enter  into  the  question  whether  one  or  two 
guineas  ought  to  have  been  allowed  for  it.    {Attomey-Generdl  v.  Lord  Carrington, 
$  Beav.  454.)    Again,  the  junior  counsel  having  been  promoted,  it  became  necessary 
to  take  a  draftsman  into  the  cause,  and  have  his  advice  and  assistance.    Nothing  was 
more  important  than  that  the  new  draughtsman  should  be  informed  of  the  views  of 
the  genuemen  who  advised  up  to  that  time.    There  was  a  consultation ;  that  con- 
aaltation  is  allowed,  and  the  settling  of  the  draft  in  the  consultation  is  allowed : 
and  the  Master  has  stated,  that  he  allowed  it»  because  he  saw  considerable  altera- 
:  tioos  were  made  on  the  consultation.    It  happened,  unfortunately,  in  diis  case, 
i  that  the  junior  counsel  was  again  taken  away,  and  it  became  [13]  neoessary  that 
'  another  ^deman  should  be  tucen  into  the  cause.   Now,  whatever  was  im|x>rtant  to 
eomnuuuoate  to  the  first  junior  counsel,  seems  to  me  to  have  been  equally  important 
to  eommunksate  to  die  second.   There  was  a  second  supplementid  bill,  and  a 
«DD8nItation  to  settle  it ;  but  it  does  not  appear  that  any  amendments  were  then 
:  Bksde,  and  the  Master  has,  for  that  reason,  disallowed  the  costs  altogether.    If  he  has 
:  been  influenced  by  that  consideration,  he  will  have  an  opportunity  of  reviewing  the 
natter.   I  do  not  give  any  opinion  upon  it.   My  own  notion  is,  that  if  I  had  been 
Flaintii^  I  should  have  sau,  by  no  means  neglect  diis,  let  me  have  the  advice  under 
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which  I  began  the  suit,  and  with  which  I  am  satiafied,  and  which  I  wish  to  continue 
in  the  cauae  as  long  as  I  can  have  it 

I  must  refer  the  matter  back  to  the  Maater,  intimating  my  opinion  that  be  must 
consider  the  enit  as  having  been  properly  constituted,  and  that  he  must  consider  Mr. 
Haverfield,  Uie  solicitor  oi  the  Plaintifls^  waa  not  [Hreoluded,  and  ought  not  to  b& 
considered  as  having  been  predudedi  from  attoiding  specially  on  the  behalf  of  those 
Befendanta  for  whom  he  waa  aolidtor.  Let  the  Muter  review  his  report,  with 
regard  to  all  the  items  which  fall  under  either  of  those  heads,  and  he  is  to  be  at 
liberty  to  review  any  othw  items  which  are  complained  of  in  this  petition. 

Coats  reserved. 


[14]  Ellwand  v.  MDonnell.  July  6, 184i. 

An  Irish  insurance  company  was  enabled  to  sue,  and  liable  to  be  sued,  in  the  name  of 
one  of  their  members.  An  assurance  was  effected  through  A.  their  English  agent,, 
who  waa  not  a  member  at  the  time,  but  afterwards  became  one.  The  insured  filed 
a  bill  reraeoting  the  policy  against  A.  while  he  was  a  member,  which  charged,  that 
he  and  the  company  had  in  their  possessions  documents  relating  to  the  matters, 
&c.,  and  required  him  to  set  forth  a  schedule  thereof.  A.  afterwards  transferred 
his  shares  and  ceased  to  be  a  member,  and  shortly  afterwards  put  in  his  answer,, 
stating  he  had  not,  and  waa  not  entitled  to  have,  access  to  the  company's  papers, 
and  could  not  set  forth  whether  they  had  any  documents  in  their  possession,  or  set 
forth  a  schedule  thereof.    Held,  that  the  answer  was  sufficient. 

A  Defendant,  in  his  first  answer,  stated,  that  certain  papers  in  another  suit  referred 
to  in  the  bill,  were  in  the  possession  of  his  solicitor,  and  being  asked  by  the 
amended  bill  to  set  forth  a  schedule  thereof,  he  stated,  that  his  solicitors  had  made 
diligent  search  for  them,  but  that  they  could  not  be  found,  having  been  misplaced 
or  mislaid  in  the  soluator^s  office ;  and  that^  therefore,  he  could  not  set  forth  a. 
schedule  of  ^em.   Held,  that  the  uiswer  was  sufficient. 

This  case  came  before  the  Court  upon  exceptions  for  in8ufficien<^  to  the  answer 
of  the  Defendant.  It^appeared  that  in  182€  the  Flaindff's  testator  effected  a  marine 
assurance  with  a  company  called  "  The  Patriotic  Assurance  Company  of  Ireland,"  on 
certain  goods  shipped  on  Buenos  A^res. 

The  ship  and  goods  had  been  seized  and  condemned  by  the  Brazilian  Government,, 
upon  the  pretext  that  the  ship  had  violated  a  blockade ;  whereupon,  the  company 
paid  to  the  insured  60  per  cent,  by  way  of  compromise  of  all  claims,  and  (as  the  bill 
alleged),  abandoned  to  the  insured  all  right  to  the  goods.  jElemonstranoes  having 
been  made  to  the  Brazilian  Ctovemment,  an  indemnity  was  awarded  to  the  partira, 
which,  having,  as  was  alleged,  been  received  by  the  company,  it  was  the  object  of 
this  suit  to  recover. 

Under  the  provisions  of  the  Act  establishing  the  company,  they  were  enabled  to 
sue,  and  liable  to  be  sued,  in  the  name  of  tiie  secretary,  or  of  one  of  the  members. 
(6  Geo.  4,  0.  cliii.,  local  and  personal.)  This  bill  was  filed  in  1842  against  M'Donndl 
alone,  [15]  who  had  been  the  London  agent  of  the  company  at  the  time  the  policy 
had  been  effected,  but  had  not  become  a  shareholder  until  some  months  afterwards. 

The  bill  referred  to  the  proceedings  in  a  suit  of  Brooks  v.  M^Danmll  (1  Y.  &  Col. 
(Exc),  600),  filed  by  another  party  against  the  same  Defendant,  under  circumBtances 
similar  to  the  present ;  and  it  chatged,  in  the  usual  way,  that  the  Defendant,  or  the 
company  or  their  officers  had  in  their  possession  documents  relating  to  the 
matters,  &c. 

The  corresponding  interrogatory  required  the  Defendant  to  set  forth,  whether  the 
Defendant,  or  the  company  or  their  seoretuy,  &c,  had  not  in  their  possession  the 
said  politnr,  luid  divers  and  what  documents  rebting  to  the  matters  in  the  bill 
mentionetC  and  asked  him  to  set  forth  a  schedule  thereof. 

On  the  9th  of  February  1843  the  Defendant  transferred  all  his  shares,  and  ceased 
to  be  a  member  of  the  company.  On  the  I6th  of  the  same  month  he  put  in  bia 
answw,  whereby,  in  answer  to  the  inteirogatory  as  to  dooum«its  in  his  possession,  he 
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denied  that  he  "had  then,  or  ever  had,  in  his  possession  or  power  the  polioy  of 
assuraDce  in  the  said  bill  alleged,  or  any  of  such  matters,  excepting  the  papers  that 
rotated  to  the  said  Exchequer  suit  of  Brooks  v.  M'Donnell,  which  were  in  the  possession 
of  Messrs.  OlirerBon  &  Co.  (who  were  his  solicitors  in  the  present  suit),  the  solicitors 
who  conducted  the  defenoe  of  ^t  suit  on  behalf  of  the  company.  And  he  said,  that 
saving  such  pi^rs  relating  to  the  Exchequer  suit,  fae,  whilst  he  continued  a  member 
of  the  company,  had  not  ever,  and  had  not  then,  in  his  poseesdoo  or  power  any 
dorammits  whatflBl-ever,  otiier  than  such  as  nlated  to  the  policies  of  aasurance 
effiscted  with  the  said  oompany  through  his  agency ;  and  that  he  had  not  ever  aooem, 
and  was  not^  as  he  believed,  entitled  to  have  access,  to  any  odier  documents  whatever 
beloogiDg  to  the  said  company,  or  to  the  general  books  and  accounts  of  the  said 
company,  which  were,  as  he  beUeved,  kept  at  Dublin,  where  the  general  business  of 
the  company  was  exclusively  transacted.  And  he  did  not  know,  &c.,  whether  the 
oompany  or  their  secretary,  &c.,  had  in  their  possession  any  documents,  &o.,  relating 
to  the  matters  in  the  bill  mentioned,  &c." 

The  bill  was  afterwards  amended,  and  the  Defendant  was  asked,  "Whether  he, 
as  the  agent  of  the  company,  or  as  a  member,  or  having  been  a  member  thereof,  and 
otiwrwise  and  how,  had  not,  or  was  not  entitled  to  obtun,  or  oould  not,  by  some  and 
what  means  obtain,  access  to  the  said  several  particulars  (meamu^  the  deeds, 
docDments^  &c.,  rdating  to  the  matters  in  the  bill  mentioned),  and  which  of  them, 
and  coald  not  set  forth  a  list  or  sehednle  thereof;  and  he  was  required,  in  the 
schedule,  to  incline  all  the  papers  relating  to  the  salt  of  Broola  v.  JIPDomuUf  and  all  ■ 
documents,  &o.,  in  his  possession  or  power." 

In  answer  to  this,  tne  Defendant  stated,  "  he  believed  it  to  be  the  fact,  that  as 
agent,  or  late  attorney  and  agent  of  the  said  company,  or  as  a  member,  or  as  having 
been  a  member  thereof,  or  otherwise,  he,  the  Defendant^  had  not,  uid  was  not  entitled 
to  obtain,  and  oould  not^  by  any  means,  obtain  access  to  the  several  particulajv  in  the 
said  amended  bill  in  that  behalf  mentioned,  or  any  of  them ;  and  could  not  set  forth 
a  list  or  schedule  thereof.  And  he  said,  that  the  said  papers  relating  to  the  suit  of 
Brooks  T.  WDoMuU  were  always  [17]  kept,  as  be  the  Defendant  oelieved,  in  the 
possession  <^  his  8olicit<urs,  and  that  he  was  informed  by  his  said  solicitors,  and 
belieTed,  that  since  the  bill  was  filed  in  this  oause,  and  also  since  the  unended  bill 
was  filed,  his  solioitOTB  bad  caused  diligent  search  to  be  made  for  the  said  papers,  but 
SuU  ike  tame  eevid  not  he  fomtd,  havmff  been,  tis  they  riatedy  in  some  way  mi^^aeed  or 
mislaid  in  their  i0ke,  and  tiiereftm  he,  the  Defendant,  was  nnable  to  set  forth  any 
hst  or  schedule  thereof." 

Exceptions  for  insufficiency  were  taken  to  this  answer,  whioh  were  now  bronght 
before  the  Court  by  way  of  appeal  from  the  Master's  decision. 

These  exceptions  complained,  first,  that  the  Defendant  had  not  set  forth,  whether 
he  or  the  company  or  their  troasurer,  &c.,  had  any  documents,  &o.,  in  their  possession. 
Sectrndly,  tiiat  the  Defendant  had  not  set  fortii,  whether  he  was  not  entitled  to  obtain, 
by  some  and  what  means,  access  thereto.  Thirdly,  that  he  had  not  set  forth  a 
■ehedule  ol  all  sueh  particulars.  Fourthly,  that  he  had  not  set  forth,  why  he  could 
not  produce  tiiem.  And,  fifthly,  that  he  had  not,  in  such  sofaedule,  included  the 
papers  in  Brodki  y.  M*DomuU,  fto. 

Mr.  Kindersley  and  Mr.  Tomer,  for  the  Defendant,  were  stopped  by  the  Court, 
who  called  on  the  Plaintiffs  connsel  to  support  the  exceptions. 

Mr.  Heathfield,  for  the  Plaintiff.  The  Defendant's  answer  is  evasive  and 
insufficient;  fae  was  a  shareholder  at  the  time  the  bill  was  filed,  and  then  had  it  in 
his  power  to  procure  all  the  iuformation  which  was  sought  of  him.  He  transferred 
his  shares  just  previously  to  puttang  in  his  answer,  no  doubt  for  the  pui^l8}-poBe 
of  depriving  the  Plaintiff  of  tne  diseovery  to  which  he  is  entitled.  The  Gouzt  will 
not  sanction  such  a  proceeding. 

The  Defendant  was  a  tnrtner  in  the  concern,  as  in  Tayhr  t.  Bundell  (1 1  Simons, 
391,  and  Cr.  &  Ph.  104).  There  three  of  a  number  of  directors  were  made  Defendants, 
and,  being  required  to  set  forth  a  list  of  documents  relating  to  the  matters  in  question, 
they  set  forth  a  list  of  all  the  accounts  in  the  possession  of  themsdves  and  of  the 
secretary  of  the  company  in  liOndon,  adding,  that  there  were  other  accounts  in  the 
poesearion  of  the  compuiy's  agent  in  America ;  that  they  had  no  power  to  inspeot  or 
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use  the  aooountt  of  the  oompuiy,  except  when  sittuig  at  the  boud  isS  diteetMs,  or  hy 

an  order  of  the  board,  and  that  they  had  not  the  permission  of  the  board  to  use  the 
accounts  for  ihe  purposes  of  the  suit,  and  they  believed  that  the  direotora  declined  to 
allow  them  to  use  the  same,  or  to  give  them  any  further  information  which  might 
enable  the  Plaintiffs  to  prosecute  the  suit  It  was  there  held,  that  the  s^swer  was 
insufficient,  as  it  did  not  state  that  the  Defendants  had  (as  they  lawfully  might) 
applied  to  the  agent  in  America  for  a  list  of  the  aooounts  in  his  possession.  In  the 
eame  ease  (1  Phil,  222),  it  was  subsequently  held,  Uiat  where  a  Defendant  is 
intem^gated  as  to  the  contents  of  the  books  of  a  company  in  which  he  ie  a  partneo:, 
and  tiie  question  is  one  which  he  is  bound  to  answer  if  oe  can,  it  is  no  exoose  for  not 
answering  to  say,  that  the  books  are  in  the  custody  of  the  officer  of  ^e  oompany,  and 
that  his  partners  will  not  allow  him  aecess  to  them ;  for  if  he  has  a  right  to  inspeofe 
the  documents,  he  is  bound  to  enforce  that  right,  and  the  Court  will,  if  necessary, 
give  him  time  for  that  pur-[19]-po8e.  So,  in  the  Earl  of  GlengaU  v.  Frtuer  (2  Hare^ 
99),  it  was  held  "  that  in  answer  to  a  bill  seeking  to  impeach  a  security,  and  requiring 
the  Defendant  to  set  forth  what  communications  pa^ed  between  his  solidtor  and 
agents  in  the  transaction  and  the  Plaintiff,  and  what  letters  were  written  and  received 
and  entries  made  on  the  subject  by  such  solicitor,  it  is  not  sufficient  for  the  Defmdant 
to  say  that  the  solioitor  had  ceased  for  several  years  since  the  transaction  to  be  his 
solicitor  or  agent,  and  that  he  does  not  know  what  communioAtions  or  entries  they 
had  or  made.  The  Defendant^  if  he  has  not  ^rsonal  knowledge  of  the  facts,  must, 
.  at  lesstt  shew  tiiat  be  has  endeavoured  to  acquire  the  information  from  his  agwits  in 
the  tamsacticm  in  question." 

Thx  MxaTER  Of  THE  BOLLS  [Lord  Langdale].  The  question,  whedier  the  Plaintiff 
has  a  right  to  sue  the  Defendant,  or  whether  he  has  a  right,  which  he  seems  to  doubt^ 
of  executing  any  decree  he  may  obtain  against  the  Defendant,  does  not  now  arise. 
The  question  is,  whether,  having  regard  to  the  circumstances  of  this  case,  the  answw 
ought  not  to  be  deemed  sufficient. 

It  seems,  that  in  1824,  an  Act  of  Parliament  passed,  by  which  a  company  called 
"The  Patriotic  Assurance  Company  of  Ireland"  was  established,  and  in  February 
1826  the  company  entered  into  a  contract  with  the  Plaintiff's  testator.  The  Plaintiff 
now  desires  to  have  the  benefit  of  that  contract,  and  asks  discovery,  which,  I  take  it 
for  granted,  is  material,  as  it  has  not  been  argued  to  the  contrary.  The  Plaintiff 
being  resident  here,  does  not  choose  to  go  to  Ireland  where  the  books  are,  and  where 
he  might  sue  the  secretary  and  persons  having  [20]  knowledge  of  tiie  transaetioo,  but 
he  sues  the  Defendant  here.  Taking  it  for  granted  he  has  a  right  to  do  so, 
Defendant  says,  "  I  am  not  a  member  of  this  conmny ;  I  was  once  a  member,  but 
have  now  ceased  to  be  one,  and,  not  being  a  member,  I  have  no  right  of  access  to' 
the  company's  books  and  documents : "  to  this  the  Plaintiff  rejoins,  "  you  are  bound 
somehow  or  other  to  obtain  the  information."  This  is  not  like  the  case  of  Taylor  v. 
Bundell,  in  which  the  Defendants  were  existing  members  and  directors  of  the  company, 
and  had  all  of  them  a  right  of  access  to  the  books,  and  the  means  of  obtaining  the 
discovery  required  from  them.  That  is  not  the  case  here.  The  only  reasonable 
argument  urged  is  this,  that  the  Defendant  was  a  member  of  the  company  when  the 
bill  was  filed,  and  therefore  had  no  right  to  divest  himself  of  hie  rights  as  a  member 
in  the  way  he  has  done.  That  might  be  true  as  to  equitable  relief ;  but  here  the 
question  is  one  of  access  to  the  documents.  It  may  happen,  that  by  an  act  out  of 
Courl^  a  Defendant  may  divest  himself  of  the  power  of  giving  disooveiT,  but  are  ^ou 
to  consign  a  man  to  gaol  for  ever,  because  he  does  not  do  that  which  he  swears  ib  ii 
impossible  for  him  to  do? 

This  is  not  the  case  of  a  partnership,  nor  is  it  one  in  which  a  party  having  been  a 
partner  at  the  time  the  contract  was  entered  into,  remains  liable  after  his  connection 
with  the  partnership  has  ceased.  The  Defendant  is  not  now  a  partner ;  and  as  it  does 
not  appear  that  he  has  any  legal  means  of  obtaining  the  information,  the  answer  is 
sufficient. 

It  is  said  "  he  may  obtain  the  information  somehow  or  other,  and  might  file  a  bill 
and  obtain  the  information ; "  but  are  not  the  means  of  access  the  same  for  [21]  the 
Plaintiff,  if  he  thought  fit  to  seek  the  information  from  the  proper  officer  1 

The  other  point  is  this,  the  Defendant  was  engaged  in  other  proceedings  in  equity, 
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the  papers  relating  to  which  the  first  answer  represeifted  to  be  in  the  hands  of  the 
solicitor ;  when  asked  for  further  discovery,  the  Defendant  says  they  have  been 
mislaid,  and,  after  diligent  search  by  the  solicitor,  cannot  be  found.  Am  I  to  send 
this  gentleman  to  gaol  oecause  his  solicitor  has  lost  the  papers  "i 

One  word  as  to  treating  the  Defendant  as  a  partner.  It  is  right  that  all  persons 
«Dgiiged  in  a  joint  stock  conipany  should  be  made  subject  to  the  liabilities  which  the 
kw  has  imposed  on  them.  In  this  case  the  Act  of  Parliament  contains  a  provision 
for  inain^  ezecation  against  any  member ;  but  to  suppose  that  the  members  are  in 
the  situation  ui  common  partners  engaged  in  trade,  and  subject  to  the  same  liabilities, 
is  Tfl^  much  to  mistake  the  matter.  (See  Barker  v.  ButiresSj  7  Beavan,  137.)  Here, 
the  Defenduitk  who  became  a  partner  after  the  transaction  had  taken  place  but 
daring  the  liability,  has  since  ceased  to  be  a  partner.  Having  been  a  partner  during 
the  liability,  it  is  possible  he  may  be  personally  liable ;  but,  having  ceased  to  be  a 
partner,  he  cannot  be  compelled,  at  the  peril  of  perpetual  imprisonment,  to  furnish 
discovery  which  he  swears  he  is  unable  to  give.  1  tmnk  the  account  he  has  given  of 
the  matter  sufiScient. 

Exceptions  overruled. 

[22]   FuoHT  p.  BosmsoN.   Jmte  7,  8,  10,  Jiify  31,  1844. 

[S.  a  13  L.  J.  Ch.  426 ;  8  Jur.  888.   For  snbeeqnent  proceedings, 

see  10  Beav.  73.] 

The  general  rule  is,  that  a  Defendant  is  bound  to  discover  all  the  facts  within  his 
knowledge,  and  to  produce  all  documents  in  his  possession,  whicb  are  material  to 
the  case  of  the  Plaintifi'.  However  disagreeable  it  may  be  to  make  the  disclosure 
- — ^however  contrary  to  his  personal  interest— however  fatal  to  bis  claims,  he  is 
ccHnpelled  to  set  forth,  on  oath,  all  he  knows,  believes,  or  thinks  in  relation  to  the 
matters  in  question. 

The  Court  will  not  order  the  production  of  confidential  communications  between 
solicitor  and  client,  which  took  place,  either  in  the  progress  of  the  suit,  or  with 
reference  to  the  suit  previous  to  its  commencement. 

Confidential  communications  between  attorney,  or  counsel  and  client,  anterior  to  the 
snit^  and  without  reference  thereto,  are  not  privileged. 

In  a  suit  for  specific  performance,  cases  submitted  to  counsel  subsequent  to  the 
contract,  relating  to  tbe  sale,  the  objections  taken  by  die  purchaser  to  the  vendors' 
title,  t^e  steps  taken  by  the  vendors  to  clear  up  the  objections,  &c..  Held  to  be 
eommunications  made  with  reference  to  the  dispute  whieh  resulted  in  the  litigation, 
and  privileged. 

Communications  between  the  assignees  and  the  Commissioner  of  the  Insolvent 

Debt(n*s  Court  held  not  privileged. 
Books,  &c,  relating  to  the  matters  in  question,  in  tbe  posses&ion,  but  the  property,  of 

the  Defentkn^B  sdidtors,  not  ordered  to  be  produced. 

This  was  a  motion  for  the  production  of  documents  admitted  to  be  in  the 
Deffflidanta'  possession. 

The  Defendants,  Robinson  and  Gillett,  were  the  assignees  of  Sir  Thomas 
Champneys,  an  insolvent  debtor.  The  insolvent  being  entitled  to  an  estate  during 
the  eontanuance  of  the  coverture  between  him  imd  Didy  Chamftneys,  the  assignees, 
on  tbe  10th  of  Novembw  1838,  put  it  up  for  sale  by  auction  "  without  reserve,  and 
tbe  Plaintiff  Flight  became  the  purchaser  at  £50,000.  In  November  1839  Sir 
Thomas  Champneys  died,  and  in  consequence  of  disputes  the  Defendants,  on  the 
24th  of  April  1840,  filed  their  bill  against  Flight  for  a  specific  performance  of  the 
contract  On  the  other  hand,  Flight,  on  the  29tb  of  October  1840,  filed  this  cross- 
bill of  discovery  against  the  assignees,  for  tbe  purpose  of  obtaining  a  discovery  of 
matters  tending  to  affect  the  validity  of  the  contract. 

The  purchaser,  by  his  cross-bill,  insisted,  that  although  t^e  property  had  been 
•old  "without  reserve,"  still  there  [23]  had  been  a  reserved  bidding,  or  a  constructive 
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reserved  bidding  arising  oat  of  a  provisional  and  ulterior  contract  entered  into  on 
the  13th  of  August  1838  between  the  Defendants,  Sir  T.  and  Lady  Champneys  and 
LiOTd  Moetyn.  He  also  insisted  that  there  had  been  puffing  at  the  sale,  that  the 
contract  had  been  abandoned,  and  that  the  estate  being  vested  in  the  assign eei  under 
a  previous  insolvency  of  Sir  Thomas  Champneys,  the  Defendants  had  no  right 
to  sell 

The  Defendants,  it  a{^>eared,  had  already  been  engaged  in  considerable  litigation 
in  respect  of  the  property  <^  tiieir  insolvent.  Sir  Thomas  Cfaam|Hieys,  in  right  of  his 
wife,  was  entitJed  to  a  life-estate  in  real  and  ot^r  wopertyf  which  came  into  posses 
stoD  in  1831.  In  1827  Sir  Thomas  had  taken  the  oen^t  of  the  Insolvent!  Act,  and 
had  executed  the  usual  assignment  to  Mr.  Stur^  the  official  assignee.  He  again 
took  the  benefit  of  the  Insolvent  Debtors  Act  in  August  1835,  under  which  the 
Defendants  had  become  his  assi^ees.  In  January  1835  Lord  Mostyn  and  others, 
who  were  entitled  to  the  estates  in  remainder,  filed  a  bill  against  Sturgis  and  others 
to  have  the  lease  of  part  of  the  settled  property  renewed,  and  to  compel  the  tenant 
for  life  and  the  assignees  to  contribute  towards  payment  of  the  renewal  fine.  This 
suit  was,  in  1636,  continued  by  a  supplemental  bill  against  the  Defendants. 

Again,  the  legal  estate  of  the  estate  being  ontstonding,  Sturgis,  in  March  1836, 
filed  a  bill  to  recover  the  rents  of  the  estates  during  the  joint  lives  of  Sir  Thomas  and 
Lady  Champneys.  Lady  Champn^s,  in  fUMwer  to  me  bill,  stated,  that  she  had 
derived  no  maintenance  from  her  nnsband  since  1824,  and  she  churned  a  settlement 
and  maintenance  out  (A  the  rents  and  profits  of  her  estate.  The  Vioe-Chanccllor 
decided  a^inst  her  claim,  r241  but  it  was  allowed  by  Lord  Cottenfaam  on  appeal 
(see  Sturgis  v.  Champneys,  5  Myl.  &  Cr.  97),  on  the  7th  of  November  1839. 

The  Defendante  Robinson  and  Gillett,  by  their  answer,  admitted  that  thev  had 
in  their  possession  the  several  documents  mentioned  in  the  second  schedule,  relating 
to  the  matters  in  the  bill  mentioned  ;  but  they  submitted  that  several  of  the  docu- 
ments were  confidential  and  ought  not  to  be  produced. 

By  a  supplemental  answer,  the  Defendants  classified  the  documents,  which  they 
alleged  to  he  privileged,  as  follows : — 

They  said»  that  the  first  class  of  the  said  documents  comprised  Nos.  1,  &e.,  and 
oonsisted  of  all  oases  submitted  piw  to  the  sale  (rf  the  10th  day  of  November  1836  to 
counsel  and  others,  the  said  Nos.  3  and  i  being  oases  submitted  to  an  aotuair  and  an 
auctioneer,  and  all  tiie  other  numbers  being  cases  sulnttitted  to  counsel,  on  oehalf  tjf 
the  Defendants,  for  the  opinion  of  such  couusel  or  others,  for  the  guidance  and  safety 
of  the  Defendants,  on  various  matters  connected  with  the  estate  and  interest  of  the 
Defendante  sold  at  such  sale  to  the  Plaintiff,  and  of  the  opinions  of  counsel  and  others 
thereon ;  and  this  class  included  all  statements,  instructions,  and  observations  accom- 
panying drafts,  briefs  and  other  papers,  for  the  information  and  use  of  such  counsel. 
And  the  Defendants  submitted,  tbat  all  the  documents  in  the  first  class  were 
privileged  communications,  passing  between  tho  solicitors  of  the  Defendants  and  the 
counsel  of  the  Defendants,  and  others ;  and  that  they  were  privileged  at  [26]  the 
time  tiiey  were  made,  and  could  never  lose  that  protection. 

That  the  second  class  of  the  said  documents  comprised  Nos.  36,  &&,  and  consisted 
of  ^  oases  submitted,  after  the  sale  of  the  10th  <»  November  1638,  to  counsel  on 
behaU  of  the  Defendants,  for  the  opinion  of  such  counsel,  for  the  gnidance  and  safety 
of  the  Defendants  on  various  matters  connected  with  the  sud  estate  and  interest  of 
the  [Defendants  sold  at  such  sale  to  the  Plaintiff,  and  of  the  opinions  of  counsel 
thereon ;  and  this  class  included  all  statements,  instructions,  and  oraervations  accom- 
panying drafts,  briefs  and  other  papers,  for  the  information  and  use  of  such  counsel. 
And  the  Defendants  submitted,  that  all  the  documents  in  the  said  second  class  were 
privileged  oommunications  passing  between  the  solicitors  of  the  Defendants  and  the 
counsel  of  the  Defendants,  on  the  very  subject-matter  of  this  suit,  and  after  the 

rtstions  now  in  lititetion  between  the  Defendants  and  the  Plaintiff  had  arisen, 
d  in  particular  the  Defendants  said,  that  such  last-meutioned  eases  related  to  the 
sale,  the  objections  by  the  Plaintiff  to  the  title  of  the  Defendants  to  the  said  estate 
and  interest  sold ;  the  different  steps  taken  on  behalf  of  the  Defendanta  to  clear  up 
such  objections  and  to  perfect  their  title,  and  to  the  proceedings  taken  by  the 
Defendants  relating  to  the  said  estate  and  interest  sold. 
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That  the  third  class  of  the  said  documents  comprised  Nos.  86,  &e.,  and  consisted 
of  all  cases  submitted  after  the  24th  day  of  April  1840  (the  day  of  the  filine  of  the 
cnieinal  bill  of  the  Defendants  against  the  Plaintiff),  to  counsel,  on  behalf  of  the 
Dmndanta,  for  the  ojnnton  d  such  counsel,  for  toe  guidance  and  safety  of  the 
Befendaots  on  variooa  matters  connected  with  tke  questions  in  dispute  between  Uie 
Defendants  and  the  Plaintiff  in  [26]  such  original  suit^  and  of  the  opinions  of  counsel 
thereon ;  and  this  class  inclodeaall  statements,  instructions,  and  observatio&s'accom- 
panying  drafts,  briefs  and  othw  papers,  for  t^ie  information  and  use  of  such  counsel 
And  the  Defendants  submitted,  that  all  the  documents  in  the  third  class  were 
IRivil€Ked  communications  passing  between  the  solicitors  of  the  Defendants  and  the 
ooonseTof  the  Defendants,  after  the  actual  commencement  of  the  litigation  between 
the  Defendants  and  the  Plaintiff,  and  on  the  questions  in  litigation  between  them. 

That  the  fourth  class  of  the  said  documents  comprised  Nos.  15,  &&,  and  consisted 
of  ail  letters  between  the  Defendants  and  their  solicitors,  and  such  letters  respectively 
extended  over  the  three  distinct  periods  of  time  covered  by  the  three  firatmention^ 
classes  of  documents,  and  that  such  letters  related  to  various  matters  connected  with 
the  said  estate  and  interest  of  the  Defendants  sold  at  the  afcvesaid  sale  to  the 
Plaintiff ;  and  as  to  such  of  the  said  letters  as  were  written  af  tw  tiie  said  sale,  and 
before  the  filing  of  the  said  original  IhU  of  the  Defendants,  such  letters  related  to  the 
very  subject-matter  of  this  suit,  and  were  written  after  the  questions  now  in  litigation 
between  the  Defendants  and  the  Plaintiff  had  arisen,  and  had  reference  to  such 
<)ue6tions ;  and  as  to  auch  of  the  said  letters  as  were  written  after  the  filing  of  the 
eald  original  bill  of  the  Defendants,  such  letters  were  written  after  the  actual  com- 
mencement of  the  litigation  between  the  Defendants  and  the  Plaintiff,  and  on  the 
questions  in  litigation  oetween  tiiem.  And  the  D^endants  submitted,  that  all  the 
several  letters  oom|vised  in  die  fourth  class  were  privileged,  and  ought  not  to  be 
produced. 

That  the  fifth  class  of^e  said  documents  comprised  Nos.  9,  &c,  and  consisted  of 
lettos  and  written  oom-[27]-munication8  from  creditors  under  the  insolveuoy  of  Sir 
Thomas  M.  Champneys  deceased,  and  letters  and  like  communications  from  the 
Defendant*'  solicitors  to  such  last-mentioned  creditors,  and  private  memoranda  d  tiie 
Defendants'  solicitors,  of  proceedings  at  confidential  meetings  with  such  orsditors, 
and  cases  for  the  opinion  of  counselon  behalf  of  such  creditors,  and  the  opinions  of 
counsel  thereon ;  and  such  last-mentioned  letters,  communications,  memoranda  and 
cases  extended  over  the  same  three  periods  of  time  as  the  letters  oompriaed  in  the 
fourth  class,  and  related  to  the  like  matters.  And  the  Defendants  submitted  that 
^e  same  were  equally  privileged  with  the  letters  comprised  in  the  fourth  class. 

That  the  sixth  class  <A  the  documenta  comprised  Nos.  8,  &o.;  and  consisted  of 
letters  paaaing  between  the  aolieitors  of  the  Defendants  and  Messrs.  Simpson  &  Moor 
(the  solicitors  for  the  provision^  assignee),  or  the  provisional  assignee  himself,  and 
sach  letters  extended  over  the  same  three  periods  of  time  as  the  letters  comprised  in 
the  fomrth  dasa,  and  related  to  the  like  matters.  And  the  DefencUmta  suomitted, 
^lat  the  same  were  equally  privileged  with  tiito  letters  comprised  in  the  fourth  class. 

That  the  seventii  class  <n  the  said  documents  comprised  Na  19,  and  consisted  of 
a  copy  of  the  ^imes  to  a  case  for  and  with  the  opinion  of  counsel  thereon,  on  behalf 
of  tlie  said  provisional  assignee ;  and  such  queries  and  opinion  related  to  the  several 
steps  required  by  the  said  provisional  assignee  to  be  taken  by  the  Defendants,  before 
he,  the  {ffovisional  assignee,  would  assign  to  the  Defendants  the  surplus  estate  and 
effects  of  the  insolvent  Ajid  the  Defendants  submitted,  that  the  [28]  same  was 
equally  privileged  with  the  cases  comprised  in  the  second  class. 

That  the  eighth  class  of  the  documents  comprised  Noa.  7,  Sic.;  and  consisted  of 
•correspondence  between  the  aaid  insolvent  and  Dame  Charlotte  his  wife,  and  the 
Defendants  and  their  sohoitors,  and  private  memoranda  of  the  Defendants  ti^en  at 
meetings  held  with  the  said  inaolvent  and  his  solicitors ;  and  such  correspondence 
and  memwanda  extended  over  the  first  and  part  of  tJie  second  of  the  same  three 
periods  of  time  as  the  letters  comprised  in  the  fourth  claaa,  and  related  to  the  like 
matters.  The  Defendants  alao  aaid,  that  their  said  solicitors  were  several  years 
{ffeviooalv  and  up  to  the  time  of  his  death  the  private  scdicitors  of  the  insolvent, 
and  his  utters  to  them  were  written  by  him  to  them  as  hia  private  solidtws,  ami 
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as  such  private  solicitors,  they  hare  such  last-meDtioned  portion  of  the  said  cor- 
respondence. And  tiie  Defenduits  submitted,  that  the  correspondence  comprised  in 
the  eighth  class  was  equally  privileged  with  the  letters  comprised  in  the  said, 
fourth  class. 

That  the  ninth  clasB  of  the  said  documents  comprised  Nos.  S3,  &c.,  and  consisted 
of  cases  and  copies  of  cases  for  and  with  the  opiniw  of  counsel  thereon,  on  behalf  of 
Lord  Mostyn  and  Lady  Mostyn,  his  wife,  ana  Dame  Charlotte  Champneys,  and  of 
correspondence  between  their  respective  solicitors  and  the  Defendants'  solicitors ;  and 
such  last-mentioned  eases  and  copies  of  cases  and  correspondence  extended  over  thfr 
same  three  periods  of  time  as  the  letters  comprised  in  the  said  fourth  class,  and 
related,  and  were  prepared  and  written  with  reference  to  the  like  matters.  And  the 
Defendants  submitted,  that  such  last-mentioned  cases  and  copies  of  cases  for  and  with 
the  opinions  of  counsel  thereon  [29]  were  equally  privileged  with  the  letters  com- 
prised in  the  fourth  class. 

That  the  tenth  of  the  said  classes  of  documents  comprised  Nos.  81,  &c.,  and  consisted 
of  a  draft  and  a  fair  copy  of  a  statement  laid  before  Mr.  Commissioner  Law,  at  hia 
request,  by  the  Defendants,  on  their  application  to  him  for  his  confirmation,  pursuant 
to  the  Act  of  Parliament,  of  the  resolutions  of  the  creditors  authorising  the  Defendants 
to  make  the  compromise  with  Dame  Charlotte  Champneys,  mentioned  in  the  former 
answer  of  the  Defendants,  and  also  correspondence  between  the  Defendants*  solicitors 
and  Mr.  Commissioner  Law.  The  Defendants,  as  to  this,  said,  that  the  Commissioner 
required,  for  his  own  guidance  in  the  matter  of  such  confirmation,  to  be  furnished 
with  a  statement  of  all  the  difficulties  and  objections  present  and  prospective  afTectine 
the  estates  and  interests  of  the  Defendants  as  assignees,  and,  in  consequence  thereof,, 
the  said  statement  and  correspondence  contained,  for  the  information  and  consideration 
of  the  Commissioner,  confidential  remarks  upon  the  difficulties  under  which  the 
Defendants  laboured  in  clearing  up  the  alleged  objections  of  the  Plaintiff  to  their 
title,  and  their  expectations  respecting  this  suit  which  was  not  then  instituted.  And 
the  Defendants  said,  that  a  production  of  this  statement  and  correspondence  would 
give  to  the  Plaintiff  a  discovery  of  most  private  and  confidenta^  matters  on  the 
subject  of  the  litigation  subsisting  between  tnem,  and  which  confidence  the  Defendant* 
were  compelled  to  repose  in  the  said  Commissioner.  And  the  Defendants  submitted, 
that  such  last-mentioned  statement  and  correspondence  were  equally  privileged  with 
the  tetters  comprised  in  the  said  fourth  class. 

[30]  That  the  eleventh  class  of  the  documents  comprised  Nos.  37,  &c.,  and  con- 
sisted of  the  bills  of  costs  and  the  several  books,  journals,  ledgers,  and  other  books- 
of  the  Defendants'  solicitors ;  and  such  last-mentioned  class  extended  over  the  sam& 
three  periods  of  time  as  the  letters  comprised  in  the  said  fourth  class,  and  related  to- 
the  like  matters.  As  to  these  the  Defendants  said,  that  the  bills  of  costs  contained 
statements  of  the  business  done  by  their  solicitors  for  the  Defendants,  and  the  occasiona- 
and  necessities  for  such  business,  so  that  the  said  bills  of  costs  might  be  intelligible  on 
the  face  of  them,  and  justify  the  buaness  done,  and  the  charges  made ;  and  therefore- 
production  of  the  said  biUs  of  costs  would  ^ve  to  the  Plaintiff  a  discovery  and 
explanation  of  all  the  confidential  business  done  by  their  solicitors,  in  respect  of  the 
very  subject  of  litigation  now  subsisting  between,  and  the  questions  now  at  issue  and 
in  dispute  between,  the  Defendants  and  the  Plaintiff.  That  the  several  letter  books, 
journals,  ledgers,  and  other  books  were  not  the  property  of  the  Defendants,  but  were 
the  property  of  the  Defendants'  solicitors,  ana  such  books  contained  entries  and 
memoranda  and  statements  of  confidential  communications  between  the  Defendants 
and  their  solicitors.  And  the  Defendants  submitted,  that  such  last-mentioned  state- 
ments were  equally  privileged  with  the  letters  comprised  in  the  fourth  class. 

That  the  twelfth  class  of  the  said  documents  comprised  Nos.  429,  &c.,  and  consisted 
of  letters  passing  between  the  Defendants'  solicitors  and  Mr.  Kelsall  the  solicitor  of 
the  Chester  and  Crewe  Railway  Company  and  other  persons,  in  relation  to  a  contract 
entered  into  between  the  Defendants  and  the  company  for  the  sale  to  them,  in 
pnrsuance  of  their  Act  of  Parliament,  [31]  of  a  portion  of  the  estates  and  premises  in 
the  Plaintiffs  bill  mentioned,  and  of  a  copy  of  a  case  submitted  to  counsel  for  his 
opinion  on  behalf  of  the  company,  with  the  opinion  of  counsel  thereon.  And  the 
Defendants  submitted,  that  the  communications  made  by  such  documents  in  the 
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twelfth  daas  were  confidential  at  the  time  they  were  n  mad^  and  were  then*priTileged} 
and  that  they  oould  never  lose  that  privilege. 

And  they  said,  that,  in  addition  to  the  several  reasons  thereinbefore  set  forth  for 
resisting  the  production  of  the  several  claasea  of  documents  thereinbefore  mentioned, 
there  was  this  further  reason,  and  so  the  Defendants  believed  it  would  appear  by  a 
comparison  of  dates,  thai  from  a  period  prior  to  the  dates  of  the  earliest  of  the  said  documeniSt 
dotm  to  this  very  ttme^  there  has  been  a  constant  vninterrupted  state  of  litigatim  exiding  in 
the  Qmrt  between  the  Defendants  and  other  persona^  in  re^peet  of  the  estate  and  inierest  of  the 
DefendamtSi^  as  assignees,  and  the  whok  of  such  doeitments  eame  into  eiaetenee  rath  rsference 
to,  and  m  respect  of,  /A«  maUers  to  hi  U^gation, 

A  motirai  was  now  made  for  Uie  production  of  all  the  above  documents. 

Mr.  6.  Turner  and  Mr.  Bogen,  for  the  Fkiintiff. 

Mr.  Kindersley  and  Mr.  Uhandleis,  for  the  Defendants.  The  proceedings  in 
Shtrgis  v.  Champneys  (5  Myl.  &  Cr.  97)  and  Yaoeia  v.  Rdnnaovi,  (11  Simons,  106^  and 
the  following  cases,  were  referred  to : — 

[32]  Ri^e^e  v.  Fvrsman  (2  Bro.  P.  C.  514),  Stanhope  v.  Roberts  (2  Atk.  2U), 
Taylor  V.  MUner  (U  Ves.  41),  Richards  v.  Jackson  (18  Ibid.  474),  QUgg  v.  Legh  (4  Mad. 
193),  IFaHcer  p.  WHdman  (6  Ibid.  47),  Hughes  v.  Siddulph  (4  Buss.  190),  Feni  v.  Pacey 
(Ibid.  193),  Garland  v.  Scott  (3  Sim.  396),  Newton  v.  Beresford  (You.  377),  BoUm  v. 
Corporation  of  Liverpool  (3  Sim.  467  ;  S.  C.  on  appeal,  1  Myl.  &  K.  88),  Greenoagh  v. 
GaskeU  (1  Myl.  &  K.  98),  Sanoyer  v.  Birchmore  (3  Ibid.  572),  Bellwood  v.  IFetheraU  (1 
You.  &  C.  Excb.  211),  Storey  v.  Lord  George  Lennox  (1  Keen,  341 ;  S.  C.  on  appeal,  1 
MyL  &  Cr.  525),  Kn%ght  v.  Mmrqm  of  Wakrford  (2  You.  &  a  Exch.  30),  Desbmvagh  v. 
Jntvfuw  (3  Myl.  &  Or.  622),  Ntax  v.  Northern  and  Eaxitem  RaUway  Company  (2  Keen, 
76;  8.  C.  on  appeal,  3  MyL  &  Cr.  355),  Greenlaw  v.  King  (1  Beav.  137),  Sanaiyne 
T.  Leader  (10  Sim.  230),  Con^  v.  Corporation  of  the  OUy  of  London  (1  You.  &  C.  N.  C. 
631),  Eerring  v.  Clobery  (1  Ph.  91),  Jones  v.  Fugh  (Ibid.  96),  Claggett  v.  Phillips  (2  You. 
&  Coll.  (C.  C.),  82),  Bunintry  v.  BwnJmry  (2  Beavan,  173),  Cttrlingy.  Perring  (2  Myl.  A 
K  380),  Llewellyn  v.  Badeley  (1  Hare,  527),  Lord  fFalsingham  v.  Goodricke  (3  Hare,  122), 
Preston  v.  Carr  (1  You.  &  J.  175),  Smith  v.  Duke  of  Beaufort  (I  Hare,  607),  Mitforel's 
Pleading  by  Jeremy  (page  306),  Potts  v.  Adah-  (3  Swanst.  266,  n.),  Kynastony.  East 
India  (Sm|»ny  (Ibid.  248),  Earl  of  Falmouth  v.  Moss  (11  Price,  465,  1  Fhillipps  on 
Evid.  173),  Firkins  v.  L&ioe  {M*Lel.  73),  Taylor  v.  Rundell  (1  Ph.  222),  Athjns  v.  fViight 
(14  Ves^  211),  City  of  London  v.  Th&mson  (3  Swanst  265,  n.),  [33]  Bwrrell  v.  Nicholson 
(1  MyL  &  K.  680),  Neate  v.  LaUmer  (2  You.  &  Coll.  (Eich.),  257,  4  CI.  &  Fin.  670, 11 
Bli.  112),  BUgh  v.  Bersm  (7  Price,  205),  Adams  v.  Ftsher  (2  Keen,  754,  and  3  Myl.  & 
Cr.  526),  PhilUps  v.  JEvans  (2  You.  &  CoU.  (C.  C.)^  647),  Wigram  on  Disoovery 
(pafle275). 

The  Master  of  the  Boxxb  reserved  judgment. 

July  31.  The  Mastbb  op  the  Boli£  [Lord  Langdale],  In  this  case  a  motion 
was  made  for  tbe  production  of  papers  by  the  answer  admitted  to  be  in  the  possession 
of  the  Defeudante. 

The  Defendants,  admitting  they  have  in  their  possession  several  papers  relating  to 
the  matters  in  question  in  the  caus^  say,  that  many  of  such  papers,  being  in  nuim)er 
472,  are  of  a  confidential  nature,  and  they  have  divided  such  papers  into  twelve 
classes,  and  submit  that,  for  the  several  reasons  stated  as  to  each  of  the  twelve  classes, 
Uie  D^endants  ought  not  to  be  required  to  produce  «iy  of  the  papers  or  docnmente 
therein  comprised. 

It  is  admitted  that  the  papers  relate  to  the  matters  in  question,  uid  it  is  not 
dmied  t\tnt  they  may  be  material  to  the  case  of  the  Plaintiff ;  but  it  is  alleged,  that 
they  are  privileged  communications,  and  for  that  reason,  ^t  the  Defendants  ought 
to  be  protected  from  producing  them. 

According  to  the  general  rule  which  has  always  prevailed  in  this  Court,  every 
Defendant  is  bound  to  discover  all  the  facts  within  his  knowledge,  and  to  produce 
[34]  all  documents  in  his  possession  which  are  material  to  the  case  of  the  Plaintiff. 
However  disagreeable  it  may  be  to  make  the  disclosure,  however  oontarary  to  his 
parsoniU  interests,  however  f^al  to  the  claim  upon  which  he  may  have  insisted,  he 
u  required  and  compelled,  under  the  most  solemtt  sanction,  to  set  forth  all  he 
knows,  betieres,  or  thinks  in  relation  to  the  matters  in  question.   The  Plaintiff 
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being  subject  to  the  like  obli^tion,  on  the  requisition  of  the  Defendant  in  a  crom- 
bill,  tbe  ^^test  security  which  the  nature  of  the  caw  is  supposed  to  admit  of  u 
afforded,  for  the  discovery  of  all  relevant  truth,  and  by  means  of  such  discovery,  this 
Court,  notwithstanding  its  imperfect  mode  of  examining  witnesses,  has,  at  all  times, 
proved  to  be  of  transcendent  utility  in  the  administration  of  justice,  tt  need  not  be 
observed,  what  risks  must  attend  all  attempts  to  administer  justice,  in  cases  where 
relevant  truth  is  concealed,  and  how  important  it  must  be  to  diminish  those  risks, 
and  that  if  there  be  any  cases,  in  which  for  predominant  reasons,  parties  ought  to  be 
permitted  or  to  be  held  privileged  to  conceal  relevant  truth,  those  cases  ot^t  to  be 
strictly  defined,  and  strictly  limited  by  authority. 

In  this  case  I  have,  on  the  one  hand,  been  reminded  of  the  vast  importance  of 
maintaining  the  Plunt^s  right  to  the  discovery  of  all  the  relevant  facts  within  the 
knowledge  of  the  Defendants,  and  of  all  the  documents  by  which  those  fiuits  may  be 
manifested,  and  I  am  urged  not  to  extend  the  exoeptaons  to  the  exeroise  of  that  right 
further  than  I  am  compiled  to  do  by  authority.  On  the  other  hand,  I  am  reminded 
of  the  authorities  which  have  declared,  that  the  Defendant  is  not  to  be  compelled  to 
disclose  communications  made  in  professional  confidence : — that  the  protection  of  pro- 
fessional communications  necessarily  infringes  upon  and  induces  exceptions  to  the 
Plaintiff's  right  to  discovery,  [36]  and  then  I  am  urged  to  give  to  those  exceptions 
tbe  full  extent  which  is  warranted  by  the  principle  on  which  they  are  founded. 

This  might  be  practicable,  if  the  principle  on  which  the  exceptions  are  founded 
were  in  itseu  clear. 

The  arguments  which  have  been  used  in  some  late  oases,  seem  (as  was  observed  by 
the  counsel  for  the  Plaintiff)  to  have  assumed,  that  concealment  of  the  truth  was, 
under  the  plausible  names  of  protection  or  privilege,  an  object  which  it  was  particularly 
desirable  to  secure,  forgetting,  as  it  would  Mem,  that  the  principle  upon  which  this 
Court  has  ^waya  aotnoA,  is  to  promote  and  compel  the  disclosure  of  the  whole  truth 
relevant  to  the  matters  in  jjuestion,  and  that  every  exception  requires  a  distinct  and 
sufficient  justification.  It  is  singular,  that  it  should  have  become  necessary  to  observe, 
that  cases  of  discovery  from  Deiendants  in  Courts  of  Equity  which  are  the  only  cases 
now  under  consideration,  relate  to  the  admissions  of  parties,  and  not  to  the  testimouy 
of  witnesses;  that  they  are  not  cases  in  which  parties  in  all  Courts  are  held  entitled 
to  insist  (as  their  own  privilege)  that  their  legal  advisers  shall  not  be  permitted  to 
disclose  confidential  communications ;  nor  cases  in  which  parties  are  sued  for  penalties, 
prosecuted  for  crimes,  or  exposed  to  personal  or  political  oppression.  Above  all,  they 
are  not  cases,  in  which  presumptions  in  favour  of  the  Defendant  are  to  be  carried  so 
far,  as  to  exempt  him  from  the  obligation  to  answer  on  his  own  oath,  till  a  title  to 
relief  has  been  proved  agunst  him.  In  this  Court,  the  only  case  to  be  made  out 
against  the  Defendant  may  rest  within  his  own  knowledge.  The  IMaintiff  may  know, 
or  be  able  to  prove  nothing  which  justifies  more  than  mere  susfUoioD,  and  yet  the 
Defendant  must;  on  his  oath,  disclose  the  [36]  truth.  The  cases  are  often  such,  that 
they  are  only  to  be  ascertained  by  a  discovery  to  be  obtained  from  the  Defendant 
alone,  and  in  which,  it  is  plain,  that  the  concealment  is  against  conscience  and  good 
faith.  I  own  that  it  is  difficult  for  me  to  comprehend,  how  it  is  possible  to  apply  to 
such  cases,  the  rules  which  are  applied  to  cases  totally  different.  An  innocent  man, 
falsely  accused  of  fraud,  will  scarcely  be  desirous  of  concealing  the  facts,  which  he 
may  have  stated  to  his  legal  adviser  for  the  purpose  of  obtaining  legal  protection  to 
which  he  is  justly  entitled.  A  man  engaged  in  a  scheme  of  fraud  will  be  very  unwilling 
to  disclose  the  statement  of  facts,  which  ne  may  have  made  to  his  legal  adviser  for  the 
purpose  o[  better  enabling  him  to  conceal  or  to  secure  and  enjoy  the  fruits  of  his 
fraud  ;  and  it  is  a  question,  which  I  would  willingly  submit  to  the  consideration  of 
those  who  have  to  decide  upon  oases  of  this  kind,  whether  the  interests  of  society  and 
of  justice,  or  the  honour  and  utility  of  the  legal  profession,  which  are  so  closely  bound 
up  with  those  interests,  are  more  or  less  UkeTy  to  be  promoted,  by  the  author  of  the 
fraud  being  compelled  to  disclose,  or  permitted  to  conceal,  the  fact  of  his  own  admis- 
sions  contained  in  such  a  statement  of  facts! 

Considering  the  importance  of  having  the  real  truth  of  every  case  known,  and 
laying  aside  the  inferences  which  appear  to  have  been  deduced  from  several  cases 
which  do  not  bear  upon  the  question,  I  own  ^t  I  have  found  great  difficulty  in  dis- 
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ooTering  any  well-grouDded  principle,  upon  which  the  exceptionB  to  the  general  rale 
of  discovei^  can  be  said  to  rest ;  and  under  these  circumstances,  whilst  I  am  bound 
by  the  deouions,  and  submit  to  them  with  the  respect  which  is  due,  I  am  unable  to 
deduce  from  them  a  principle,  which  I  can  consider  as  a  satisfactory  guide  to  their 
application  to  other  cases  which  do  not  fall  within  the  direct  scope  of  their 
authority,  and  therefore  it  is,  that  io  the  present  case  I  must  afford  the  protection,  as 
it  is  called,  to  the  extent  in  which  protection  has  hitherto  been  afforded  by  the  Lord 
ChaQoellor  in  similar  cases,  but  nO  further. 

In  tile  cases  of  Hughes  v.  Biddulph  (4  Russ.  190),  VeiU  v.  Paeey  (4  Euss.  193),  and 
Oariamd  t.  ScoU  (3  Sim.  396),  it  was  determined,  that  the  Defendant  should  not  be 
eompelled  to  produce  such  confidential  ccmununications,  made  merely  in,  the  relation 

ac^icitor  and  (^ent,  as  had  taken  place  either  during  the  progress  of  the  suit,  or 
witii  reference  to  the  suit  previously  to  its  commencement,  or  a  direction  to  his 
aoHeitor  to  take  the  opinion  of  counsel  upon  a  matter  then  in  question,  and  which 
afterwards  became  the  subject  of  a  suit 

Bdtm  T.  The  Corjwrafim  of  Liverpool  (3  Sim.  467,  1  Myl.  Se  E.  88)  was  a  cross-bill 
in  aid  of  the  Plaintifi*8  defence  to  an  action  brought  against  him  by  the  Defendants  in 
equity,  and  it  was  determined,  that  the  Defendants  in  equity  should  not  be  compelled 
to  produce  cases  and  statements  submitted  to  counsel,  which  had  been  prepared  in 
eontfflnplation  of,  and  with  reference  to  the  action  and  suit. 

In  fiitu  V.  The  Norihem  and  Eastern  Raihoay  Company  (3  Myl.  &  Cr.  367),  the  Lord 
Chancellor,  whilst  he  expressed  his  approbation  of  BoUon  v.  The  Corponttion  of  Liverpool, 
referred,  without  disapprobation,  to  its  having  been  held,  that  cases  long  hefan  stated 
iar  the  opnicoi  of  oounsel  relative  to  the  matters  subsequently  Ivought  into  contest^ 
wonld  not  be  protected  under  the  privilege  of  professiomd  advice  and  oonfidential 
oonununications. 

[38]  These  are  the  cases  which  it  is  my  duty  to  consider  as  authorities,  and 
according  to  which  I  am  bound  to  act  to  the  best  of  my  ability. 

I  am,  therefore,  not  to  order  the  Defendants  to  produce  documents  which  are 
properly  to  be  considered  as  confidential  communications  made  between  solicitor  and 
client,  and  which  took  place,  either  in  the  progress  of  the  suil^  or  with  reference  to 
the  suit  previously  to  its  commencement. 

In  this  case,  the  Defendants  Robinson  and  Gillett  were  the  assignees  of  an  insolvent 
debtor,  ^  Thmnas  Champneys.  In  the  character  of  asngnees,  they  were  involved  in 
and  exposed  to  much  litigation,  and  it  was  their  duty  to  act  with  great  caution,  and 
nnder  adTiee.  On  the  10th  of  November  1888  they  put  up  the  estate  now  in 
question  to  sale,  and  the  Fluntiff  Flight  became  the  purchaser,  and  then,  for  the  first 
time,  had  any  interest  in  the  property.  On  the  24th  of  April  1840,  and  in  con- 
sequence of  disputes  which  had  ansen,  Robinson  and  Oillett  filed  their  original  bill 
against  Flight  for  a  specific  performance  of  the  agreement,  and  on  the  29th  of 
(^tober  1840  Flight  fifed  this  Dili  for  a  discovery  of  matters  to  affect  the  validity  of 
the  agreement. 

The  first  class  of  papers  now  in  question,  with  the  exception  of  the  papers  Nos.  3 
and  4  may,  perhaps,  be  assumed  to  consist  of  confidential  communications  between 
attorney  or  counsel  and  client ;  but  they  did  not  take  place,  either  in  ^e  progress  of 
the  suit,  or  with  reference  to  the  suit  previously  to  its  oommenoement.  They  are 
properiy  distinguished,  as  having  taken  place  before  the  10th  day  of  November  1838, 
the  day  on  which  the  relation  of  vraidor  and  purchaser  arose  between  the  Defendants 
and  the  Plaintiff.  The  Defendants  being  in  circnmstaDoes  of  hazard  and  responsi- 
[SQTbility  in  their  management  of  the  estate,  for  their  own  security  and  protection 
made  statements  for  the  opinion  of  counsel,  and  allege  them  to  be  privileged  oom- 
mnnicaUons,  which,  in  one  sense,  they  are,  for  their  attorney  would  not  be  permitted 
to  disclose  them,  but  they  are  not,  in  my  opinion,  so  privileged  as  to  protect  the 
Defendants  themselves  from  discovering  them  in  answer  to  the  Plaintiff's  bill. 

As  to  the  second  class,  the  Defendants  say,  that  the  cases  therein  mentioned  relate 
to  the  sale  to  the  Plaintiff,  the  objections  tuen  by  the  Plaintiff  to  the  Defendant's 
title,  the  steps  taken  by  the  Defendants  to  clear  up  the  objections,  and  so  on ;  and  I 
think  tiiat  I  must  consider  these  oases  as  communications  made  with  reference  to  the 
dispute  which  resulted  in  the  present  litigation.   The  third  class  consists  of  oases  laid 
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before  coUDsel  in  the  progresB  of  the  cause,  with  reference  to  the  matters  in  dispute. 
Nothing  appears  to  me  more  frivolous,  than  to  suppose  that  truth  and  justice  cao  be 
promoted  by  concealing  the  cases  mentioned  in  uie  second  class,  or  that  Uie  protec- 
tion afforded  can  produce  anything  but  aggravated  susjncion  and  wol(»iced  Utigation 
and  expence ;  but  I  think  that  they,  as  veil  as  the  PAP^  ii>  third  olaaa,  are 
within  the  rule  which  gives  this  protection,  and  that  the  I)efendants  are  not^  aooc»d- 
ing  to  the  rule,  to  be  compelled  to  produce  them. 

As  to  the  fourth  class,  I  think  that  the  Defendants  are  bound  to  produce  such 
letters  as  were  written  prior  to  the  sale ;  the  other  letters  are,  I  think,  within  the 
rule  of  protection,  provided  they  were  written  merely  in  the  relation  of  solicitor  and 
client.  If  they  were  written  in  the  relation  of  principal  and  agent  for  effecting  the 
sale,  I  think  that  they  would  not  be  within  the  rule  of  protection.  The  answer  is 
not  so  distinct  as  it  ought  to  be ;  and  if  there  be  any  doubt  as  to  the  fact,  I  will  give 
the  [40]  Defendants  leave  to  file  an  affidavit  to  explain  the  matter  more  fully. 

I  am  of  opinion,  that  the  Defendants  are  bound  to  produce  all  the  documents  in 
the  5th,  6th,  7th,  8th,  9th,  10th,  and  12th  classes.  Communicaticms  with  the  insol- 
vent, or  his  creditors,  or  his  wife,  or  solicitor,  memonuida  at  meetings  of  the  crediUw^ 
and  cases  on  their  behalf,  do  not  appear  to  me  to  fall  within  any  rule  of  professional 
confidence,  which  can  be  considered  as  having  relation  to  the  matters  in  question 
in  this  case.  And  it  does  not  ai)pear  to  me,  that  an^  communication  made  to  Mr. 
Ck)mmia8ioner  Iaw  can  be  considered  as  a  professional,  or  even  a  oonfiduitial, 
communication  of  any  kind. 

As  to  the  eleventh  class,  I  think  that  the  Defendants  ought  to  produce  such  bills 
or  parts  of  bills  of  coats  of  their  solicitor  as  relate  to  the  matters  in  question,  or  to 
the  documents  which  they  are  ordered  to  produce,  but  not  any  others  or  other  parts ; 
and  I  do  not  think  that  they  are  to  be  ordered  to  produce  dieir  solicitors'  books, 
whether  letter  books,  jounwls,  ledgers,  or  others. 

Order  the  Defendants  to  produce  the  papers  and  documents  oomprised  in  Clasaea 
1,  6,  6,  7,  8,  9,  10,  12.  Such  letters  in  Class  4  as  were  written  before  the  lOtb  of 
November  1838,  and  such  other  letters  therein  comprised  as  the  Defendants  shall  not, 
by  affidavit,  state  to  have  been  written  between  the  Defendants  and  their  solicitor, 
merely  in  the  relation  of  solicitor  and  client,  and  such  bills  and  parts  of  bills  of  costs 
as  relate  to  business  done  before  the  10th  of  November  1838,  or  to  the,  dooumenta 
which  the  Defendants  are  hereby  ordered  to  produce. 

Note. — See  Bdmea  v.  BaddeUjff  I  Phillips,  476,  reraraing  the  dedrion  below,  6 
Beavan,  521. 


[41]   GoDDABS  V.  Smith.   May  30, 1844. 

An  answer  was  found  insufficient.   On  the  following  day  the  Plaintaff  obtained  an 

order  to  amend,  and  that  the  Defendant  might  answer  the  exceptions  and  amend- 
ments together,  undertaking  to  amend  within  three  weeks ;  on  the  same  day  he 
obtained  the  common  injunction.  A  few  days  after  he  moved  to  extend  the 
injunction  to  stay  trial.  Held,  that  the  proceeding  was  regular,  and  the  motion 
was  granted. 

The  bill  in  this  case  grayed  ike  common  injunction. 

The  Defendant  put  in  his  answer  to  the  bill,  which  was  found  insufficient  on  the 
24th  of  May  1844. 

On  the  25th  of  May  the  Plaintiff  obtained -an  order  to  amend,  and  that  the 
Defendant  might  answer  the  exceptions  and  amendments  together,  the  Plaintiff 
undertaking  to  amend  within  three  weeks,  and  on  the  same  day,  he  obtained  an 

order  for  the  common  injunction. 

On  the  27th  of  May  the  Plaintiff  gave  notice  of  motion  to  extend  the  injunction 
to  stay  trial.  The  motion,  which  was  supported  by  the  usual  affidavit,  was  now 
made  by 

Mr.  Kindersley  and  Mr.  Hallett^  who  argued  that  the  Defendant  was  in  default 
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apon  the  Master's  report^  that  the  Plaintiff,  thereupon,  became  entitled  to  the  common 
injimction,  and  that  the  orders  of  May  1839  did  not  apply  to  such  a  state  of  circum- 
stMces.  That,  having  obtained  the  common  injunction,  and  the  Defendant  remaioing 
in  default,  the  Plaintiff  was  entitled  to  have  it  extended  to  stay  trial 

Mr.  Turner  and  Mr.  Elwin,  eotUrit.  The  common  injunction  can  only  be  obtained 
while  the  Defendant  is  in  default.  By  unending  the  bill  the  Defendant  has  ceased 
to  be  in  default  The  Defendant  wiU  be  unable  to  put  in  his  answer  until  the 
Plaintiff  has  amended  hie  [42]  bill,  and  during  three  weeks  he  may  be  prevented 
going  on  with  bis  action  by  the  Plaintiff's  delay  in  not  amending. 

tfoder  the  orders  of  the  9th  of  May  1839  (Ord.  Can.  136,  136),  the  Plaintiff  ought 
to  have  undert^en  to  amend  within  a  week,  and  the  mtler  to  amend  onght  to  have 
been  obtuned  "  wiUiout  prejudice  to  the  injunction." 

Jdaeif  V.  Flood  (1  Mad.  449),  Dipper  v.  Dwrant  <3  Mer.  465),  Ferrand  v.  ffamer  (4 
MyL&Cr.  146),  ;Stm«i  v.  i>u/ (8  Sim.  270),  Martin  v.  M&rtloek  (1  Newland'a  Prac. 
356),  Stratford  v.  Lewis  (V.-C.  E.  22d  May  1844),  and  Stratford  v.  Coofte  (V.-C.  K), 
were  cited  ;  and  see  Archer  v.  Hudson  (6  Beav.  474),  MeUor  v.  Cressioell  (2  Myl.  &  K. 
616),  Brown  v.  Beina  (3  You.  &  J.  389),  Lee  v.  Ravenscroft  (6  Sim.  474). 

The  Master  of  the  Kolls  [Lord  Langdale]  said,  that  the  Master's  report, 
finding  the  answer  insufficient,  placed  the  Defendant  in  default,  and  that  he  could 
not  assent  to  the  proposition,  that  the  Defendant  ceased  to  be  in  default  by  the 
PlaiDtafi's  obtaining  the  order  to  amend ;  that  the  Vice-Chancellor  of  England  had 
already  decided,  under  similar  circumstances,  that  the  proceeding  was  regular,  and 
that,  concurring  in  the  decision  of  the  Vice-ChaDcellor,  be  must  make  the  order 
extending  the  injunction. 


Commissioners  for  the  examination  of  witnesses,  restrained  from  prosecuting  an 
action  at  law  for  the  recovery  of  their  fees,  and  a  reference  made  to  t^e  Master  to 
ascertain  what  was  due  to  them. 

Under  a  commission  issued  out  of  this  Court  for  the  examination  of  witnesses, 
S.  Adoock  and  C.  H.  Cooper  were  nominated  Commissioners.  They  proceeded  to 
enmiDe  the  witnesses,  and  having  completed  the  examination,  they  sent  in  to  the 
solicitor  the  account  of  their  fees,  the  former  claiming  about  £78  and  the  latter  £72, 
besides  tavern  bills  amounting  to  £41. 

Disputes  arose  as  to  the  amount  of  these  charges,  and,  in  particular,  as  to  the 
charge  for  each  Commissioner  of  three  guineas  a  day,  besides  travelling  expenses. 
The  solu^tor  of  the  Plaintaff  insisted  that  two  guineas  was  the  proper  charge. 

The  amount  claimed  not  having  been  paid,  the  Commissioners  brought  an  action 
at  law  against  the  Plaintiff  in  the  cause  for  the  recovery  of  the  amount  The  Plaintiff 
thereupon  offered  to  pay  the  amount,  ou  the  Commissioners  undertaking  to  refund 
such  part  as  might  be  disallowed  on  taxation ;  but  this  proposal  was  declined,  and 
jodement  was  altered  to  go  by  default. 

It  waa  now  moved,  on  behalf  of  the  Plaintiff,  that  the  Commissioners  might  be 
resb«ined  from  proceeding  in  the  action,  and  for  a  reference  to  the  Master  to 
ascertain  what  fees  were  due  to  tiie  Commissicmers. 

Mr.  Turner  and  Mr.  Walpole,  for  the  Plaintiff,  argued,  that  the  Court  would  not 
pomit  Commissioners,  wh<^  like  the  examiner^  were  ofBcers  of  the  Courts  to  [441 
take  proeeedinge  at  law  for  t^e  recovery  of  their  fees,  and  that  the  proper  mode  ca 
ascertaining  tiie  amount  payable  to  t^em,  was  by  reference  to  the  Master.  Thus  in 
Bkudea  r.  Gladstone  <9  Sim.  455),  it  was  held  that  "  the  Court  will  restrain  Gom- 


solicitor  in  the  cause,  and  will  refer  it  to  the  Master  to  ascertain  what  is.  due  to 
them."  And  In  the  MeUicr  of  Weaver  (2  Myl.  &  Cr.  441),  <'an  order  was  made  to 
restnin  an  action,  brou^t  by  an  auctioneer  against  the  solicitor  in  a  lunacy,  for  the 
amount  of  his  bill  for  appraising  and  seUing  property  belonging  to  the  lunatic,  such 
sale  having  been  made  under  the  authority  of  the  Court,  and  the  auctioneer  having 
■eted  on  ue  instructions  of  the  solicitor,  and  with  the  saoctioD  of  the  Master  before 


[43]   A3fBR0SK  V.  DiTNMOW  Union.   Jultf  10,  1844. 
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whom  he  had,  at  fint,  carried  in  Mi  claim ;  and  a  reference  va«  directed  for  die 
purpose  of  ascertaining  what  would  be  a  propw  sum  to  be  allowed  him  <m  that 
account" 

Mr.  Boupell,  amirit,  argued  that  the  oases  dted  did  not  apply ;  for  in  thoee 
instances,  the  action  at  law  bad  been  brought  against  the  solicitor,  an  officer  of  the 
Court,  whom  the  Court  would  therefore  protect,  and  not  against  tiie  Plaintiff,  as  in 
this  case. 

That  it  would  be  extending  the  principle,  if  the  Court  were  to  prevent  the  Com- 
missioners availing  themselves  of  their  legal  right  (see  Stockhold  v.  ColUiigUm,  1  Salk. 
330,  Carth.  208,  and  Comb.  186)  to  recover  what  was  lawfully  due  to  them.  He 
also  areued,  that  the  Plaintiff,  by  his  course  of  conduct,  had  acquiesced,  and 
disentitled  himself  to  the  interference  of  Uiis  Court 

[46]  The  Master  of  the  Bolls  [Lord  Langdalel  (Ex  rehtimu).  I  have  no 
doubt  as  to  the  jurisdicticm  of  the  Court  in  this  ease.  The  Comnussionera  ire  offioers 
of  the  Court  to  whom  the  porfonnance  confidential  duties  is  entrusted.  They 
have  a  right  to  a  proper  remuneration  ;  but  if  there  is  any  dispute  as  to  the  amount, 
it  must  be  settled  by  t^e  Taxing  Master ;  for  this  Court  will  not  allow  an  action  at 
law  to  be  brought  by  the  Commissioners  for  the  amount  of  their  fees.  The  authorities 
for  this  interposition  by  the  Court  might  be  carried  back  much  further  than  the 
case  of  Ex  paike  Weaver. 

I  must  restaun  the  proceedings  at  law,  and  refer  it  to  the  Master  to  ascertain  the 
allowance  premier  to  be  made ;  uiKler  the  eircumatances,  I  shall  reserve  the  queatwrn 
of  costs. 

[46]  Ejbby  v.  Baston.  Jwm  6,  Augwt  3, 1844. 

In  April  1843  a  creditor  obtained  a  judgment  default  against  an  executrix.  A 
decree  in  a  creditor's  suit  was  obtained  in  Apnl  1844,  and  on  the  25th  of  May 
following,  the  judgment  was  set  aside  on  the  terms  of  the  executrix  pleading  j>Ien« 
adminidravit.  On  the  3d  of  June,  on  the  eve  of  trial,  the  executrix  moved  for  an 
injunction,  which  the  Court  granted,  to  stay  execution  only,  and  afterwards 
ruused  to  permit  the  creditor  to  pi-oceed  against  the  executrix  for  the  purpoee  of 
changing  her  personally. 

The  testator  Robert  Barton  died  in  Deoember  1842.  The  Defendant  in  the  suit 
was  his  widow  and  executrix. 

[46]  At  the  time  of  the  testator's  death  he  was  indebted  to  Sir  C.  Price  &  Co. 
in  a  sum  (rf  £1200,  secured  by  mortgage  and  a  judgment 

In  July  1843  they  enforced  an  inventory  from  the  executrix  in  the  Eoelesiastical 
Court ;  and  in  the  same  month  the  executrix  suffered  Eirby  and  Smith,  two  creditors 
of  the  testator,  to  obtain  judgment  against  her.  This  suit  instituted  on  behalf  of 
all  the  creditors  of  the  testator,  was  commenced  on  the  24th  of  July  1843.  The 
answer  was  filed  in  November  1843,  and  a  decree  obtained  on  the  30th  of  April  1844. 
In  the  meantime,  Messrs.  Price  had  commenced  proceedings  at  law  against  the 
executrix,  by  suing  out  a  sd.  fa.  on  the  2d  of  February  1843.  They  obtained  judg- 
ment, by  default,  against  the  executrix  on  the  27th  of  April  1843.  The  executrix 
applied  to  the  Court  of  Exchequer ;  and  on  the  25th  of  May  1844  the  judgment  by 
default  was  set  aside,  on  payment  of  costs,  and  the  executrix  was  put  on  terms  to 
plead  "j>Jflu  admmtiraxU"  and  judgment,  if  obtained,  was  to  be  entered  **  nwie  pro 

The  executrix,  accordingly,  on  the  29th  of  May,  pleaded  "jilms  admiiiaalTavit ; 
uid,  on  the  3d  of  June,  on  the  eve  of  trial,  she  gave  notice  of  motion  to  stay  furtiier 
proceedings  at  law  by  Sir  C.  Price  &  Co. 

Mr.  Smythe,  in  support  of  the  motion,  contended,  that,  after  decree  in  a  creditor's 
suit,  this  dourt  would  not  permit  the  assets  to  be  wasted  by  the  costs  of  successive 
actions  brought  by  individual  creditors,  who,  had  already  a  decree,  which  was 
equivalent  to  a  judgment,  in  their  favour,  and  would  restrain  the  proceedings  at  law 
by  injunction.  That  here,  the  executrix  had,  by  her  inventory  and  answer,  duly 
aooounted  for  all  the  ass^  [4'n        had  received ;  tiiat  she  had  pleaded  jrfsne 
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admmisiravU  in  the  action,  for  the  very  purpose  of  saining  time  to  apply  to  this 
Court ;  a  course  vhioh  had  been  approved  of  by  Lord  Eldon.  That,  from  the  nature 
of  her  plea,  no  judgment  de  bonis  pr&prUs  could  be  obtained  againat  her  (Williams  on 
Executors,  p.  1181) ;  and  even  if  it  were  possible  for  the  Plaintiffs  to  obtain  a  judg- 
ment in  that  form,  still  it  must  be  seconaary  to  the  remedy  against  the  testator  s 
assets,  and  until  that  remedy  had  been  exluusted,  no  liability  would  attach  to  the 
executrix  |»er8oiully ;  that  tms  Court  would  not  permit  the  testator's  assets  to  be  in 
the  first  instanoe  wasted  by  litigation,  in  order  to  afford  an  opportunity  to  the 
Plaintifb  at  l*w  to  have  recourse  to  the  individual  assets  of  the  executrix. 

Mr.  Sondenley  and  Mr.  J.  Adams,  contrh.  This  Court  ought  not  to  deprive 
Messrs.  Price  of  any  rights,  which  in  consequence  of  their  diligence,  they  save 
acquired  at  law  against  the  executrix  peraonuly.  They  do  not  intend  to  proceed 
against  the  testator's  assets,  but  their  object  is  to  obtain  a  judgment  against  the 
executrix  de  honit  propriis.  The  delay  of  the  Defendant  in  coming  to  this  Court  is  a 
sufficient  answer  to  tbis  application.  They  cited  Lee  v.  Park  (1  Keen,  714),  Buries  v. 
iWeweU  (10  Sim.  383). 

Mr.  Smythe,  in  reply. 

Thx  Master  of  the  Rolls  [Lord  Langdale].  This  case  comes  on  under  these 
drcumstancee : — ^A  judnnent  crecutor  of  the  testator  issued  a  writ  of  scire  fadas  on 
tiia  2d  of  February  1843,  and  on  the  27tfa  of  April  the  executrix  permitted  judgment 
to  go  by  de&nlt  On  the  30th  of  April  1844  a  decree  was  o1:h[4^tained  in  this 
Coart  Now  from  the  moment  the  decree  was  pronounced,  the  executrix  had  a  right 
to  apfdy  to  this  Court  for  protection ;  but  what  did  she  do  1  She  applied  to  the 
Court  of  law,  and  after  various  proceedings,  she,  ou  the  25th  of  May  1844, 
obtained  an  order  in  that  Court,  by  which  the  judgment  was  set  aside,  on  the  terms 
that  the  executrix  should  plead  plene  administravii ;  and  that  judgment,  if  obtained, 
should  be  entered  nunc  pro  /une.  The  parties  proceed  at  law,  notwithstanding  the 
decree  in  this  Court,  and  on  the  very  eve  of  trial,  on  the  da^  before,  I  am  asked  for 
an  injunction  to  stay  the  proceedings  at  law.  The  time  which  elapsed  between  the 
decree  and  the  day  before  trial  is  wasted,  and  not  at  all  accounted  for. 

I  am  not,  however,  satisfied  that  the  Plaintiffs  at  law  have  a  right  to  proceed 
againat  the  8xecut<»r's  own  goods.  It  may  be  so.  It  is  said  this  Court  has  no  right 
to  protect  the  eicecntrix'a  goods ;  but  I  must  protect  the  assets  of  the  testator,  and 
cannot  allow  iffoceedings  against  the  estate  after  a  decree  for  its  administration.  The 
PlaintiffB  at  law  say,  "Why  are  we  not  to  get  the  benefit  of  our  judgment?  We  do 
not  intend  to  go  against  the  assets,  but  against  the  executrix  personally  after 
nominally  proceeding  against  the  assets."   I  do  not  think  that  would  be  right. 

On  the  whole,  I  think  I  ought  to  stay  execution  upon  the  judgment,  and  the 
question  is  whether,  after  so  muen  delay,  I  ou^ht  to  stay  the  trial  1  If  the  executrix 
will  give  judgment,  I  will  stay  the  execution,  if  not,  I  must  refuse  the  motion. 

Mr.  Smytne,  on  behalf  of  the  executrix,  consented  to  give  judgment. 

[49]  The  Master  of  the  Rolls.  Then  execution  must  m  stayed,  and  the  judg- 
ment must  be  dealt  with  as  the  Court  may  direct. 

Auffust  3.  The  executrix  having  given  judgment  in  the  action,  according  to  the 
terms  imposed  Inr  the  Court,  the  case  was  again  brought  before  the  Court  by 

Mr.  Kindersley  and  Mr.  J.  Adams,  who,  ou  behalf  of  Mrasrs.  Price  &  Co., 
contended  that  they  ought  to  be  allowed  to  proceed  so  far  as  to  charge  the  executrix 
personally,  the  object  not  being  to  interfere  with  the  testator's  assets.  They  again 
cited  Buries  v.  Popplemll  (10  Sim.  383),  Lee  v.  Park  (1  Keen,  714). 

Mr.  Smythe,  eontrh.  The  present  case  differs  entirely  in  its  circumstances  from 
those  cited.  Here  the  executrix  has  pleaded  plme  administrmni,  and  she  can  only  be 
liable  for  the  assets  wasted,  a  liability  for  which  she  is  equally  answerable  in  the  suit 
in  cqui^. 

The  accounts  will  be  taken  here,  and  for  any  devaslavU  the  executrix  will  be 
accountable  to  Sir  C.  Price,  in  the  same  way  as  in  a  Court  of  law.  In  Buries  v. 
PdgfiewtU  die  executors  had  jdeaded,  not  plene  admnistroviif  but  the  decree  in  this 
Coort^  which  was  held  bed,  and  ^e  case  m  Leev,  Park  turned  on  the  very  special 
circonutances  stated  in  the  jud^ent.  (1  Keen,  724.)  If  the  Court  does  not  interfere, 
the  Plainti£b  must,  in  the  first  instance,  take  those  very  assets  which  are  in  the  course 
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of  admiDistration  in  this  Court ;  a  proceeding  [601  which  the  established  practice  of 
this  Court  will  not  permit.    He  cited  Wheailey  v.  Lane  (1  Saund.  219  b.  n.). 

Thk  Master  of  the  Rolls  took  time  to  consider  the  authorities,  but  ultimately 
refused  to  allow  Mobstsl  Price  to  take  any  further  prooeediogs  at  law  on  tiieir  judgmenti 

Nom— See  Venum  t.  TftsUum,  1  Phillip^  466. 

[60]  Stanley  v.  Bond.  Nob.  2, 1844. 

[S.  C.  14  L.  J.  Ch.  51.   For  previous  proceedings,  see  7  Bear.  366.   See  Clarkt  v. 

Clarke,  1873,  L.  R.  3  P.  &  D.  69.] 

A  charging  order  m»  was  obtained  under  the  1  &  2  Vict,  c  110,  on  stock  belonging 
to  A.  B.,  who  thereupon  paid  the  amount^  but  disputed  his  liability  to  pay  the  costs 
of  obtaining  the  order.  On  the  day  for  shewing  cause,  the  case  was  mentioned, 
when  A.  B.  was  held  liable  to  pay  the  costs  of  both  applications. 

As  to  the  possibility  of  cbai;ging,  under  the  1  &  2  Vict,  a  110,  a  part  only  of  a  sum 
of  stock  standing  in  the  name  of  a  debtor. 

This  case  is  reported  aiUe  (7  Beavan,  366),  where  it  appears,  lAat  an  order  was 
made  under  the  1  &  2  Vict  c.  110,  for  charging  £6106  Z\  per  cent  Reduced,  stand- 
ing in  the  name  of  the  Defendant,  with  a  sum  of  X299,  which,  by  decree,  he  was 
oraered  to  pay  to  the  Plaintiif,  unless  the  Defendant  should,  on  or  before  the  2d 
of  November  1844  shew  good  cause  to  the  contrary. 

On  the  5th  of  August  1844  the  Defendant  paid  to  the  Plaintiff  the  amount 
charged  with  interest;  this  sum  was  received  without  prejudice  to  the  right  to  the 
costs  of  obtaining  the  charging  order. 

On  the  29th  of  October  1844  the  Defendant  gave  notice  to  the  Plaintiff^  that  he 
would  appear  on  the  [51]  2d  of  November,  and  shew  cause  wainst  making  the  order 
absolute,  on  the  ground  that  the  money  had  been  jtaid,  asxa,  if  neoessary,  move  to 
discharge  the  order  for  an  injunction  aratinst  ^e  £tok  of  E^^d. 

Mr.  iCindereley  and  Mr.  Wright,  on  nehalf  of  the  Pluntifi^now  asked  for  the  costs 
of  the  former  and  the  present  application. 

Mr.  Toller,  contrL  The  Defendant  has  paid  the  full  amount  stated  in  the  order 
nisif  and  that  is  sufficient  cause  against  making  the  order  absolute.  As  to  the  costs, 
the  Defendant  ought  not  to  be  charged  with  them.  The  Plaintiff  has  acted  with 
unnecessary  harshness  towards  the  Defendant,  for  without  any  sotice,  he  has 
restrained  the  transfer  of  so  large  a  sum  as  £6000,  while  the  extent  of  his  demand 
did  not  exceed  £300 ;  and  the  Defendant,  though  he  paid  the  debt,  has  been  unable 
for  months  to  deal  with  his  property. 

The  Master  of  the  Rolls.  I  observe  that  the  Act  empowers  the  Judge  to 
charge  the  funds,  &c.,  "or  such  part  thereof  respectively,  as  he  shall  think  fit." 

Mr.  Einderslev,  in  reply.  The  default  of  the  Defendant  has  occasioned  all  the 
costs,  and  he,  and  not  the  Plaintiff,  ought  to  pay  them.  It  was  necessary  to  come 
again  to  the  Court,  otherwise  the  order  mm  would  hare  become  absolute.  As  to 
charging  a  portion  of  the  fund,  that  could  not  have  been  done,  for  the  bank  will  not 
take  upon  themselves  the  responsibility  or  trouble  of  charging  a  part  only  of  the  sum 
in  their  books. 

[52]  The  Master  of  the  Rolls  [Lord  Langdale].  In  this  case,  the  costs  became 
a  debt  due  from  the  Defendant  to  the  Plaintiff,  and  the  Defendant  being  out  of  the 
jurisdiction,  no  personal  process  could  be  enforced  arainst  him.  I  do  not  think  that 
the  Plaintiff  was  bound,  in  courtesy,  to  inform  the  Defendant  of  the  means  he  was 
about  to  adopt  to  compel  payment;  if  he  had  done  so,  it  is  not  improbable  that 
Bond  would  nave  transferred  the  funds  standing  in  his  name.  It  was  not^  therefore, 
at  all  unreasonable  in  the  Plaintiff  to  obtain  the  order  without  notice  to  Bond. 

If  it  were  made  out^  that  the  Plaintiff  had  put  the  Defendant  under  a  greater 
resfavint  in  dealing  with  his  property  than  was  necessary  for  the  Pluntiff's  security, 
it  would  certainly  nave  had  an  effect  on  my  mind  as  to  the  costs ;  but  I  am  inclined 
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to  beUere,  that  the  bank  will  not  take  on  itself  anv  responsibility  in  these  matters. 
It  appears  to  me  that  the  costs  of  obtaining  the  order  were  properly  incurred,  and  I 
thernore  think  I  must  order  the  Defendant  to  pay  them.  Although  it  has  been 
doubted  in  argument,  I  think  that  the  order  of  June  might  have  been  discharged  at 
any  moment  by  consent ;  I  certainly  should  have  had  no  difficulty  in  doing  it. 

As  to  the  costs  of  the  present  application :  it  is  plain  that  the  order  cannot  be 
made  absolute ;  but  the  whole  dispute  was  respecting  the  costs  of  obtaining  the  order. 
Bond  determined  to  take  the  opinion  of  the  Court  on  that  point,  and  he  is  in  error ; 
he  must  therefore  pay  the  coeta  of  this  motion. 


[OiQ   Bertie  v.  Lord  Abingdon.   Jvm  26,  Nov.  5,  6,  16, 1844 ;  Jon.  29,  1845. 

A  receiver  had  been  accustomed  to  bring  in  his  accounts  very  irregularly  in  point  of 
\xm%  and  thereby  the  actual  balances  in  his  hands  never  clearly  appeared.  He 
was  spedally  ordered  to  bring  in  his  accounts  before  a  given  day  in  every  year, 
accompanied  with  an  affidavit,  shewing  the  actual  balance  in  hand,  enquiries  were 
also  directed  as  to  his  ftmner  balances,  and  he  was  ordered  to  pay  the  costs  of  the 
application. 

This  case  came  before  the  Court  upon  the  petition  of  an  incnmbrancer  of  an  estate, 
impugning  the  conduct  of  the  receiver,  who  had  been  directed  out  of  the  rente,  to 
keep  down  her  charge.  The  facts  and  points  raised  in  argument  are  fully  stated  in 
the  judgment  of  the  Court. 

Mr.  Tinney  and  Mr.  Willcock,  in  support  of  the  petition. 

Mr.  Turner  and  Mr.  Freeling,  for  the  receiver. 

Hr.  Cooper,  Mr.  White,  and  Mr.  Elmsley,  for  other  parties. 

Mr.  Tinney,  in  reply. 

Jan.  29, 1845.  The  Master  of  the  Eolls  [Lord  Langdale].  This  is  the  petition 
of  Catherine  Sleane  Burgess,  a  married  woman,  oy  her  next  friend,  and  of  Peregrine 
Bingham  and  Henry  Bayley }  and  it  prays  that  a  sum  of  £1330,  8s.  lid.,  the  balance 
appearing  on  the  receiver's  eighteenth  account,  may  be  apportioned,  and  paid  to  the 
Petitioner  Mrs.  Burgess  and  the  other  parties  entitled  thereto,  according  to  the 
{viorities  and  amounts  of  their  respective  charges  on  the  estate  in  question,  in  or 
towards  satisfaction  of  the  Petitioner's  annuity  of  £500,  and  the  interest  due  on  such 
charges  respectively ;  and  that  Andrew  Hughes  Matthews,  the  receiver,  may  be  dis- 
[64]-chargea  from  the  receivership,  and  may  be  ordered  to  account  in  respect  of  his 
reeeiverdiip  np  to  the  time  of  his  disoharge,  and  to  pay  over  the  balance  which  may 
he  due  from  him,  to  the  same  persons,  and  in  the  same  proportions,  as  ^e  balance  of 
£1330,  6b.  lid.;  and  that  it  may  be  referred  to  the  Master  to  appoint  another 
person  to  be  receiver  in  the  place  of  Andrew  Hughes  Matthews,  with  the  usual 
directions ;  or  otherwise,  that  sufficient  provision  may  be  made  for  the  future  pay- 
ment of  the  annuity,  and  that  the  now  receiver  may  be  ordered  to  pay  the  costs  of 
t)M  aralicatiou. 

llie  estates  over  which  the  receiver  is  appointed  are  subject  to  the  following 
charges :  First,  a  mortgage  of  £10,000,  formerly  vested  in  the  trustees  of  Sir  Thomas 
Clarges,  but  now  vested  in  Charles  John  Baillie  Hamilton ;  secondly,  a  charge  of 
£2000  which  was  originally  vested  in  the  Petitioner  Mrs.  Burgess,  but  has  been  (23d 
of  February  1835),  by  her  assi^ed  to  and  is  now  vested  in  the  same  Charles  John! 
Baillie  Hamilton ;  thirdly,  a  jointure  rent  chaige  of  £500  a  yeu*,  which  is  now  vested 
in  Mrs.  Burgess ;  and,  fourthly,  a  sum  of  £3823,  28.  7d.,  the  residue  of  a  charge  of 
£5000  which  belonged  to  Lady  CaroUne  Hamilton. 

On  the  24th  of  July  1820  the  then  receiver  of  the  estates,  or  any  future  receiver, 
was  ordered  to  pay  and  keep  down  the  Petitioner's  annuity,  or  yearly  rent  charge  of 
£500 ;  and  also  pay  to  her  the  interest  on  her  charge  of  £2000,  which  she  haanot 
then  assigned. 

On  the  11th  of  January  1835,  on  the  death  of  the  receiver,  it  was  referred  to  the 
Master  to  appoint  another  receiver,  and  it  was  ordered,  that  the  person  to  be 
appointed  riiomd  keep  down  the  annuity  and  interest  on  the  incumlmuices  charged 
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on  and  affecting  the  estates ;  [65]  and  the  usual  directioDs  were  giren  for  passing  the 
receiver's  accounts,  and  the  payment  of  his  balances. 

The  Master  soon  afterwards  certified  tiiat  he  had  appointed  the  Bev.  Andrew 
Hughes  Matthews  to  he  receiver.  This  gentleman  has  ever  since  continued  to  be 
receiver,  and  at  the  time  when  his  petition  was  presented,  he  had  rendered  eighteen 
several  accounts;  and  upon  the  last  account,  which  appeared  to  be  made  up  to 
Michaelmas  1842,  a  balance  of  £1330,  Ss.  lid.  was  stated  to  be  due  from  him.(l) 

Upon  observing  the  respective  times  when  the  several  accounts  were  taken  into 
the  Master's  office,  the  proceedings  which  the  Petitioner  was  on  several  oooasions 
driven  to  resort  to  for  the  purpose  of  compelling  the  receiver  to  proceed  on  the 
accounts,  and  the  times  when  the  accounts  were  respectively  passed,  I  am  of  opinion 
[B6]  that  the  conduct  of  the  receiver  has  been  very  irregular ;  that  the  Petitioner  has 
great  reason  to  complain  of  it ;  and  that,  for  the  protection  of  the  Petitioners,  it  is 
necessary  that  the  receiver  should  be  discharged,  or  that  some  better  secnrity  than 
has  hitherto  been  afforded  should  be  provided,  for  Uie  accounts  being  regoUrly 
broi^ht  in,  proceeded  upon,  and  passed. 

Not  only  have  the  accounts  been  irregulu-ly  brought  in,  but  they  appear  to  be 
so  stated,  as  to  afibid  no  information  whatever  aa  bo  tiie  balances  due  from  the 
receiver.  This  is  now  alleged  on  the  behalf  of  the  recover  himself,  and  it  appears 
to  be  very  probably  true. 

The  tenants  of  the  estate  have  been  accustomed  to  pay  their  rente,  not  at  the 
time  when  they  became  due,  but  at  the  end  of  three  quarters  of  a  year  afterwards ; 
and  it  is  alleged  to  be  a  consequence  of  this,  that  the  account  of  the  rente  which 
became  due  at  Michaelmas  in  any  year  (being  the  time  up  to  which  the  account 
purported  to  extend),  could  not  be  rendered  till  after  June  in  the  next  following 
year  (being  the  time  when  the  rents  due  at  the  preceding  Michaelmas  were  received) ; 
and  it  is  alleged,  that  during  the  time  between  Michaelmas  and  Jane,  payments  not 
attributable  to  the  time  preceding  Michaelmas  were  required  to  be,  and  were  made 


(1)  The  result  of  these  accounts,  so  far  as  Uiey  appeared,  will  be  more  easily 
understood  from  the  following  table : — 
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oat  of  Uie  rentfl  which  accrued  before  Michaelmoa ;  and  in  the  resnlti,  it  is  stated,  in 
an  aflSdavit  filed  od  the  behalf  of  the  receiver,  that  the  accounts  carried  in  never 
could  ahew,  and  never  did  shew  the  actual  balances  in  the  handa  of  the  receiver, 
eidier  the  respective  times  to  whuh  such  accounts  respectively  purport  to  extend, 
or  at  the  times  when  tiie  same  were  reepeotivelv  carried  in;  because,  jiirtt,  the  rents 
were  not  in  fact  received  at  the  time  to  whioh  the  accounts  were  made  up,  and, 
«am%,  the  [67]  balances  appearing  to  be  due  on  the  accounts  were  reduced  by 
subsequent  nayments,  made  Wore  the  accounts  were  carried  in,  and  not  then 
particularised.  It  is  difficult  to  understand,  how  accounts  so  unsatisfactory  could 
We  been  so  lonx  acquiesced  in.  It  is  stated  for  the  receiver,  that  the  principle  (as 
he  calls  it)  and  the  practice  were  well  known  to  the  solicitor  of  the  Petitioner  and  to 
tJie  otiier  parties  who  attended  to  the  passing  of  the  accounts  before  the  Master ; 
but^  on  the  other  hand,  the  solicitor  for  the  Petitioner  has  distinctly  denied  that  it 
was  well  known  to  him,  or  that  he  was,  in  any  mannw  aware  that  periodical  pay- 
ments accruing  due  after  the  time  to  which  each  yearly  account  was  made  up,  were, 
frun  time  to  time,  made  by  the  receiver  out  of  the  monies  appearing  by  such  yearly 
aeeonnta  to  be  in  his  hands,  and  were  not  induded  in  such  account^  so  that  tlw 
ultimate  balance  thereon  did  not  rewesent  or  shew  a  real  balance  in  the  hands  of  the 
leeeiver,  eitber  at  the  time  to  whion  the  accounts  purport  to  extend,  or  at  the  time 
when  the  same  were  carried  in; 

It  appears  to  me  that  the  accounts  were  not  so  stated,  as  to  bring  the  real  state 
of  the  oaae  clearly  and  distinctly  to  the  knowledge  either  of  the  Agister  or  of  the 
Petitioner  and  the  other  parties,  and  yet,  that  the  fact  whioh  was  known,  namely, 
that  payment  of  the  rent  was  delayed  for  three-quarters  of  a  year,  together  with  the 
facts,  which  might  have  been  assumed,  that  there  were  periodical  payments  which 
could  not  be  made  subject  to  the  same  delay,  might,  without  much  difficulty, 
have  led  to  the  eonclnsion,  that  so  much  of  the  balances  appearing  due  on  former 
aeeoants,  as'mi^t  be  neceasary,  would  be  applied  in  satisfaction  of  such  periodioil 
payments. 

rSS]  It  is  dear  tiiat  such  a  mode  iA  accounting  cannot  be  allowed  to  continue. 

It  was  made  a  question,  whether  the  {ffaotioe  of  delaying  the  payment  of  rent  for 
thre&qnarters  of  a  year  ought  to  be  herei^ter  allowed ;  but  supposiu^  it  to  be  so, 
and  that  it  may,  consequentJy,  be  necessary  to  provide  for  periodical  payments 
accming  due  during  the  delay,  out  of  the  balance  of  a  former  year's  rent,  it  cannot 
be  endured,  that  the  Court  and  the  parties  should  not  be  accurately  informed,  what 
is  the  balance  actually  in  the  hands  of  the  receiver,  at  the  time  when  he  renders  his 
aooonnt,  or  at  any  other  time. 

I  scarcely  think  that  this  petition  is  so  framed,  as  to  bring  the  question  as  to  the 
mode  <tf  manu;ing  the  estate,  and  receiviug  the  rents  properly  under  my  cousidera- 
tion ;  and  on  the  sui^xwition  that  no  altraation  can  now  be  made  iu  that  respect,  and 
that  the  present  receiver  is  not  to  be  diseharged,  I  am  of  opinion,  that  the  conduct 
of  the  reemver  has  been  8uch,  thatt  for  the  purpose  of  preventing  the  repetition  of 
tiie  vexation  and  injury  wbich  he  has  occasioned  by  his  delay  in  Imnging  in  and 
passing  his  accounts,  he  ought  now  to  be  ordered  to  bring  in  his  accounts  up  to 
Michaelmas  in  any  year  in  the  month  of  July  in  the  next  following  year,  and  that, 
for  the  purpose  of  preventing  the  mockery  of  bringing  in  accounts,  from  which  it 
cannot  be  collected  what  balance  is  in  his  hands,  he  ou^ht  to  be  ordered,  when  he 
brings  in  his  account,  to  state,  on  affidavit,  the  particulars  and  amount  of  any 
periodical  payments  which  he  has  Seen  required  to  make  since  the  preceding 
Michaelmas,  out  of  the  balance  which,  upon  his  account,  appeared  to  be  then  due 
from  him.  It  will  tiien  appear,  npon  the  sanction  of  his  oath,  what  sum  is  in  his 
huids  applicable  to  the  payment  [69]  of  the  charges  at  the  time  when  his  account  is 


The  Petitioner's  annuity  has  been  paid  up  to  the  month  of  June  1841 ;  and,  by 
her  petition,  she  has  not  claimed  any  interest  on  a  balance  prior  to  that  which  M>pe(uv 
to  be  due  on  tiie  18th  account  (General  Order  of  23d  of  April  1796 ;  Sanders'  Orders, 
673.)  The  balance  then  stated  to  be  due  was  the  sum  of  £1330,  88.  lid.,  and  as  to 
tliis  sum,  the  receiver  has  (notwithstanding  the  way  in  whioh  the  accounts  are  now 
nld  to  have  been  stated)  so  spoken  of  it^  and  so  ofibred  to  deal  with  it,  that  the 
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Petitioner  could  scarcely  do  otherwise  than  consider  it  as  a  balance  which  the  receiver 
admitted  to  be  payable  by  him,  as,  indeed,  it  seems  to  be  in  any  view  of  the  case,  for 
it  arose  on  the  aocouat  of  rents  aocrued  at  Michaelmas  1842.  Admitting  that  part 
ci  it  might  be  proviaionidly  applicable  to  satisfy  periodical  payments  attributable  to 
the  subsequent  year,  yet,  as  the  rents  of  the  first  half  of  the  year  1843  were  payaUe, 
and  ought  to  have  been  received  in  Deoeraber  1843,  at  that  time,  at  least,  a  fund  arose 
to  recoup  the  balance  of  Michaelmas  1842,  which,  thereupon,  became  wholly  applicable 
to  the  payment  of  the  annual  charges  ;  and  I  think  that  I  am  bound  so  to  consider  it ; 
bat  I  do  not  so  well  understand  the  state  of  the  claims  upon  the  fund,  and  do  not  find 
myself  in  a  situation  to  make  an  order  for  the  distribution  of  it  as  desired,  and  I 
think  that  I  must  refer  it  to  the  Master  to  inquire  what  was  due  to  the  incumbrancers 
respectively  at  Michaelmas  1842,  and  also  refer  it  to  the  Master  to  inquire  and  state 
to  the  Court  what  balances  were  in  the  hands  of  the  receiver  on  the  Ist  day  of  January, 
and  on  the  1st  day  of  July  in  each  year  since  Michaelmas  1842,  and  what  sums  of 
[60]  money  were  due  to  the  incumbrancers  respectively  at  those  respective  times. 

I  am  of  opinion  that  the  Petitioner  was  well  justified  in  presenting  this  petition, 
and  that  she  had  indeed  no  other  probable  means  of  securing  her  rights  and  protecting 
her  interest  I  have  again  read,  the  letters  which  were  written  on  behalf  of  the 
receiver  previously  to  the  petition  being  presented,  with  very  great  regret.  Having 
before  expressed  my  opinion  upon  them,  I  abstain  from  further  observation  at  this 
time,  but  taking  them,  in  connection  with  the  unnecessary  and  improper  delays  which 
have  BO  often  attended  the  carrying  in  and  passing  the  accounts,  I  think  that  they 
made  this  petition  necessary,  and  that  the  Petitioner  must  be  indemnified  from  the 
costs  of  it.  The  receiver  must  pay  them,  and  if  he  has  not  acted  in  concert  vritfa  those 
who  are  entitled  to  the  estate  subject  to  the  charges,  he  must  personally  bear  them. 
If  he  has  acted  in  concert  with  them,  or  been  countenanced  by  them,  it  may  not  be 
imj^per  to  allow  him  to  charge  them  in  account,  i^inst  any  balance  oi  the  rents 
which  may  remain  after  payment  of  the  charges. 

Subject  to  any  quesfcioD  upon  this  point,  I  propose  to  order  as  follows : — 

Refer  it  to  the  Master  to  inquire  uid  state  to  the  Court  what  was  due  to  tiie 
incumbrancers  respectively  at  Michaelmas  1842,  and  what  has  since  been  paid  to 
them  respectively  on  account  thereof. 

Let  the  Master  also  inquire  and  state  what  balances  were  in  the  hands  of  the 
receiver  on  the  Ist  day  of  January  and  the  Istday  of  July  in  each  year  since  Michaelmas 

1842,  and  what  sums  of  money  were  due  [61]  to  the  incumbrancers  respectively  at 
those  respective  times,  uid  what  has  since  been  paid  to  them  respectively  on  account 
of  such  sums  of  money. 

And  it  being  admitted  that  the  receiver  has  carried  in  his  account  up  to  Michaelmas 

1843,  order  that  the  receiver  do  carry  in  his  account  up  to  Michaelmas  1844,  on  or 
before  the  10th  day  of  July  next,  and  that,  with  such  account,  he  do  leave  in  tiie 
Master's  office  an  affidavit,  setting  forth  the  particulars  and  amount  of  his  receipts 
and  payments  between  Miohaehnas  1844  and  the  time  when  such  account  shall  be 
carried  in,  and  also  setting  forth  the  true  balance  then  in  his  hands. 

And  order,  that  on  or  before  the  10th  day  of  July  in  every  subsequent  year,  the 
receiver  do  carry  in  his  account  up  to  Michaelmas  then  next  preceding,  and  do,  at 
the  same  time,  leave  in  the  Master  s  office  an  affidavit,  setting  forth  the  particulars 
and  amount  of  his  receipts  and  payments  between  the  Michaelmas  preceding  and  the 
day  on  which  such  account  is  earned  in,  and  a^ao  setting  forth  Ihe  txue  balance  then 
in  tiie  hands  of  the  receiver. 

The  receiver  to  pay  the  costs  of  the  petition. 


[62]   Crisp  v.  Platel.   Nov.  25,  1844. 

[See  now  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  16.] 

In  a  bill  to  redeem,  the  Plaintiff  contested  the  validity  of  one  of  several  mortgages 
held  by  the  Defendant.   Held,  that  he  was  not  entitled  to  a  production. 

This  was  a  motion  im  the  jHroduotioo  of  documents  admitted  to  be  in  the  Defen- 
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diat^s  poMaMion.  The  bill  wu  filed  to  redeem  oertein  mcntgme  sdmiUed  to  exists 
bat  it  ewteited  the  validi^  of  one  mortgage  dwted  the  1st  of  if  0T«mber  1829t  and 
«  to  that^  prayed  a  dechuration  that  it  was  not  nov  a  valid  or  subsiating  seoniitv, 
in  eqnitj,  for  ^e  sum  <jl  X600.  The  only  qnestaon  was,  whether  the  Court  woald 
crder  this  mortgage  deed  to  be  produced  for  inspeetion. 

Mr.  6.  Turner  and  Mr.  Greene,  for  the  motion.  The  Plaintiff  does  not  dispute 
the  Defendant's  right  as  to  the  other  mortgages  held  br  him ;  the  only  question  is  aa 
to  the  mortgage  of  £500.  Where  there  is  a  dispnte  between  the  parties  as  to  the 
ri^t  to  the  equity  of  redemption,  it  is  impossible  for  t^e  Court  to  decide  between 
them,  without  the  production  of  the  deed.  They  cited  Smith  v.  The  Duke  of  Beaufort 
<1  PhiL  209),  FkOUpa  r.  Evant  (2  Y.  &  Col  (0.  G)  647). 

Mr.  Selwyn,  eowfri,  was  not  heard  by 

Thi  Master  of  the  Bolls  [Lord  Langdale],  who  said  I  am  of  opinion  that  I 
cannot  make  this  order. 

I  diink  it  woold  be  as  well,  if  every  doenmeat  relating  to  the  matters  in  controrer^ 
wcr^  in  aU  oase^  ordered  to  be  produced,  but  while  a  rule  exists,  it  must  be  aoted 
upon.  B  mere  all^tion  in  a  bill,  that  a  [63]  mortgage  was  had  and  waa  con- 
tested, would  entitle  a  Plaintiff  to  its  production,  a  Defendant  might  in  every  case  be 
deprived  of  his  right  to  resist  the  production. 

See  Broume  v.  Lodchariy  10  Sim.  p.  421. 

[63]   In  re  SPBlNGALL.   Nm.  8,  1644. 

[S.  a  14  L.  J.  Ch.  12.   See  /»  n  Tibbittt,  1881.  30  W.  B.  178.] 

Solicitors  employed  in  a  suit,  and  a  prosecution  arising  thereout,  delivered  two  billa. 
The  surviving  Plaintifib  obtained  an  order  for  the  taxation  of  the  hilts,  submitting 
to  pay  what  was  due  "  on  ihe  taxation  of  their  said  bills ; "  before  the  Taxing  Mastw 
tb^  disputed  their  retainer  in  the  prosecution.  The  Master  having  completed  the 
taxation,  they  presented  a  petition,  praying  that  they  might  be  ordered  to  pay 
the  first  bill  onfy,  and  that,  if  necessary,  the  Master's  certificate,  and  tlie  order  for 
taxation  might  be  varied.    The  petition  was  dismissed  with  costs. 

This  waa  a  petition  presented  by  Lady  Sandys,  Maria  Meryweather,  Montague 
Turner,  Marcus  Xumer,  and  Maud  Meryweather  rdative  to  the  taxation  of  a  bill  of 
costs  under  the  following  circumstances : — 

Hr.  Turner  (deceased),  and  the  Petitioners,  some  of  whom  were  then  infants,  were 
Plaintiffs  in  a  suit  in  win  Court,  in  which  Messrs.  Springall,  Thompson  &  Powell, 
were  employed  aa  solicitors.  In  t^e  course  of  the  proceedings,  and  while  Marooa 
Tomer  aiid  Maud  Meryweather  were  still  infants,  an  indictment  was  preferred  against 
some  Defendants  for  uleged  perjury  in  their  answers.  In  this  prosecution  Measra. 
S[mDgBll  acted  as  attomies. 

The  youngest  of  the  infants  came  of  age  in  June  1843,  and  they  all  adopted  the 
nut 

Id  1844  the  Plaintiffs  changed  their  solicitor,  and  thereupon  Messrs.  Springall, 
oa  the  8th  of  March  1844,  [64]  delivered  two  bills  of  costs,  one  relating  to  the  suit, 
and  the  other  to  the  indictment. 

On  the  11th  of  March  1844,  Lady  Sandys  and  the  other  Petitioners  presented 
their  petition  for  an  order  of  course  for  the  taxation  of  the  bills,  alleging,  "  that  the 
Petitioners  employed  the  above-named  Messrs.  Springall  as  their  solicitors  in  the 
suits  in  this  Court"  That  Messra  Springall,  on  the  8th  day  of  March,  delivered  to 
the  Petitaoners  thar  bills  of  fees  ana  disoursements,  which  as  tile  Petitioners  were 
edvised,  contained  many  unreasonable  and  extrava^nnt  charges ;  and  the  Petitioners 
sabmitting  to  pay  what  should  appear  to  be  due  to  Messrs.  Springall  on  the  taxation 
of  their  said  bills,  it  was,  on  the  12th  of  March,  thereupon  ordered,  that  it  be 
nfetred  to  the  Taxins  Master  of  this  Court  in  rotation  to  tax  and  settle  the  siud 
bills,&e. 
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On  attending  before  the  Taxing  Matter,  it  waa  insisted,  on  the  part  of  dio 
Petitioneis,  that  he  had  no  authority,  under  the  said  order,  to  tax  the  bill  for  the 
indiefemmt,  inasmnch  aa  the  Petitionera  had  nwac  been  liaUe  to  pay  the  same ;  and 
that  all  elainis  against  any  party  in  respect  thereof  were  barred  by  the  Statute  oS 
Limitations.  The  Taxing  Master  decided  against  such  objection,  and  proceeded  to 
tax  the-  tvo  bills.  He  made  his  report,  whereby  he  found  diat  the  costs  relating  to 
the  indictment  had  been  incurred  oa  the  retainer  of  Mr.  Turner  deceased,  and  with 
the  knowledge  of  Lady  Sandys  and  Maria  Mery  weather,  but  whether  or  not  on  their 
retainer  had  not  been  shewn  to  him,  but  he  further  found,  that  the  sune  were  not 
incurred  on  the  retainer  of  the  other  Petitioners.  And  he  found,  that  the  Petitionera 
Marcus  Turner  and  Maud  Meryweather  were  then  infants ;  and,  under  the  circum- 
stances aforesaid,  he  submitted  to  [66]  the  opinion  and  judgment  of  the  Court, 
whether  or  not  the  said  Petitionen  were  liable  to  pay  the  amount. 

The  Petitioners  thereupon  presented  this  petition,  praying  that  tiiey  might  be 
ordered  to  pay  the  first  bill  of  costs  only,  "and  tiiat,  if  necessary  for  that  purpose, 
die  certificate  of  the  Master,  and  the  order  of  the  12th  of  Mweb  1844,  and 
petition  on  which  the  same  were  founded,  mi^ht  be  varied,  as  the  Court  should  direct." 

Mr.  G^rge  Turner  and  Mr.  J.  V.  Prior,  m  support  of  the  petition.  Mr.  Turner 
alone,  who  is  dead,  retained  the  attomies  in  the  indictment,  and  not  the  Petitaonecs, 
two  of  whom  were  infants  at  the  time.  The  undertaking  to  pay  contained  in  the 
order  of  the  13th  of  March  was  given  by  mistake.  The  Court  will,  therefore,  relieve 
the  Petitioners  in  the  same  way  as  it  does  when  money  is  paid  under  a  mistaken 
notion  as  to  the  liability. 

Mr.  Kindersley,  anUrit. 

Thb  Master  of  the  Rolls  [Lord  Langdale],  after  observing  that  the  Taxing 
Master  bad  no  jurisdiction  to  vary  the  liability  to  which  the  parties  had  subjected 
themselves  by  the  order  directing  the  taxation,  said :  The  Court  will  not  relieve 
parties  fr<nn  a  liability  they  have  volnntarilv  incurred  by  an  undertaking  to  tny, 
unless  it  clearly  appears  that  they  are  entitled  to  have  the  order  discharged,  ana  set 
aside;  and  the  petition  for  that  purpose  ought  to  be  exclusively  directed  to  that 
object.  Here,  the  Petitioners  ask,  under  special  circumstances,  to  be  relieved  from 
the  payment  of  part  of  that,  which  they  have  admitted  themselves  liable  to  pay,  and 
on  the  footing  of  which  the  taxation  has  proceeded. 

[66]  What  they  ought  to  have  done,  if  they  found  the  Master  proceeding  to  tax 
bills  of  costs  which  they  were  not  liable  to  pay  is  this :  they  ought  to  have  come 
immediately  and  asked  to  have  the  order  of  taxation  discharged,  and  have  paid  to 
the  BoUdtors  the  coats  they  had  incurred  in  the  matter.  I  cannot,  under  the 
circumstances  of  this  case,  relieve  the  Petitioners,  in  the  way  which  is  sought  by  this 
petition,  from  the  liability  the^  have  expressly  incurred. 

I  muflt^  therefore,  dismiss  it  with  costs. 


[66]   In  re  BCSH.    Nov.  11.  1844. 

[S.  0.  14  L.  J.  Ch.  6.] 

Delivery  of  a  bill  of  costs  to  an  agent  of  the  client  appointed  for  that  purpose,  held 
sufficient. 

Delive^  of  a  bill  of  coets,  unsitmed,  but  accompanied  by  a  letter  signed  by  the 
solicitor,  and  referring  to  the  bills,  held  a  sufficient  comph'ance  with  the  6  &  7  Vict, 
c  73,  s.  37. 

This  was  a  special  petition  for  the  taxation  of  a  solicitor's  bill  of  costs,  under  the 
following  circumstances : — 

Mr.  Bush  was  employed  as  the  solicitor  of  the  Petitioner  Mr.  Sayer.  In  October 
1842  Mr.  Sayer  wrote  to  Mr.  Bush  reqxiesting  to  be  furnished,  through  Mr.  Dennett, 
a  solicitor  residing  at  Worthing,  with  bis  accounts  and  bills  of  costs.  Mr.  Dennett 
afterwards  wrote  to  Mr.  Bush,  requesting  that  the  bills  might  be  sent  for  him  to  hia 
London  agents  Messrs.  Hodgson  &  Concanen. 
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On  the  24tih  of  1843  the  bills  of  eorta,  imdgned  fay  Mr.  Buh,  were  sent  to 
HeenaL  Hodgson  &  doncanen,  bat  they  were  aeoompanied  by  s  letter  subeoribed 
by  Mr.  Bush  which  referred  to  the  bills;  and  in  a  subsequent  letter,  sent  by  Mr. 
Deonett  to  Mr.  Bush  on  the  7th  of  June  1843,  the  latter  acknowledged  their  receipt. 

[6T]^0n  the  21st  of  June  1844  this  ^tition  was  presented  for  the  taxation  of  the 
Inlls.  The  Petitioner  insisted,  that  the  bitk  had  neither  been  duly  signed  nor  delivered 
within  the  terms  of  the  Act.  The  Respondent,  on  the  other  hand,  contended,  that 
the  Act  had  been  complied  with,  and  that,  as  the  bills  had  been  duly  delivered  more 
dun  twelve  months  before  the  application  to  tax,  the  Court  could  only  order  a 
taxation,  '*  under  special  circumstances  to  be  proved  to  the  satisfaction  of  the  Court," 
and  tJiat  as  no  such  special  oiroumstanoes  existed,  no  order  could  be  made  for  taxation. 

By  this  Act  (6  &  7  Vict.  o.  73,  s.  37,  passed  the  22d  August  1843),  no  solicitor  is 
to  ccmmence  any  aeticm  for  recovery  oi  his  fees,  until  one  month  after  "  be  sftoU  have 
idimei  unto  the  party  to  be  dutrged  theretoith,  or  sent  by  the  post  to,  or  left  for  him  at 
his  eouDting-honse,  office  of  busness,  dwelling-house,  or  last  known  place  of  abode,  a 
bin  of  such  fees,  charges,  and  disbursements,  and  which  bill  shall  be  subscribed  with 
the  i»oper  hand  of  such  attorney and  upon  the  application  of  the  party  chargeable 
fay  such  bill  within  such  month,  it  shall  be  lawfifl  to  refer  "such  bill"  for  taxation, 
inthoat  any  money  being  brought  into  Court ;  and,  in  case  no  such  application  shall 
be  made  within  "  such  month,"  the  taxation  is  to  be  made  "  with  such  directions  and 
Bobject  to  such  conditions"  as  the  Court  shall  think  proper;  but  it  is  provided 
that  no  such  reference  shall  be  'directed  "  after  the  expiration  of  twelve  months  after 
saeh  bill  shall  have  been  delivered,  sent,  or  left  as  aforesaid,  exc^  under  special 
anMataneett  to  be  proved  to  the  satisCietion  of  the  Conrt." 

The  principal  question  thor^ore  was  simply  this,  whadier,  under  the  above 
flircnmatuioes,  the  bills  had  [6^  been  duly  delivwed  a  twelvemonl^  previooB  to  the 
31st  of  June  1844. 

Mr.  Boupell  and  Mr.  Cole,  in  support  of  the  petition,  contended  that  this  application 
was  made  within  the  twelve  months,  as,  iu  fact,  there  had  been  no  due  delivery  of 
the  bill  of  costs  "  unto  the  party  to  be  charged  therewith,"  according  to  the  exigency 
d  the  statute.  First,  because  it  had  not  even  been  delivered  to  Mr.  Dennett,  the  party 
authorised  to  receive  it,  but  to  his  Lcmdon  agents,  and  that  Mr.  Dennett^  being  a 
mere  agent,  could  not  delegate  his  authority.  Secondly,  because  the  bill  deliveured 
had  not  becoi  "  subscribed  "  b^  Uie  attorney,  as  required  by  the  Act 

Lastly,  that  there  were  in  this  case  special  oiroamatances  which,  at  all  events, 
warranted  the  taxation. 

Mr.  Kindersley  and  Mr.  J.  V.  Prior,  contrL  The  bill,  though  not  delivered 
personally  to  the  party,  was  delivered  to  the  agent  of  the  ^arty  auAorised  to  receive 
it,  and  by  him  to  the  agent,  and  by  the  agent  to  the  principal  Fmeeni  v.  Slaymaker 
(12  East,  372),  fFarren  v.  CunmingLm  (Gow,  7l). 

Secondly,  though  the  bill  was  not  signed,  it  was  accompanied  by  a  letter  signed 
and  referring  to  the  bill. 

Lastly,  there  are  no  sufficient  "  special  circumstances." 

HiU  V.  Bvmphrye  (3  Esp.  264),  EicJce  v.  Nohes  (Moo.  &  MaL  303^  In  re  Barker  (6 
I      Sim.  476),  Brooks  v.  Mason  (1  Hen.  Bhick.  290). 

[99]  The  Master  of  the  Rolls  [Lord  Langdalel  I  am  of  opinion  that  the  bills 
have  been  delivered  according  to  the  true  intent  and  meaning  of  the  thirty-seventh 
section  of  the  Act.  Mr.  Sayer  was  the  client ;  Bush  the  attorney.  Mr.  Sayer,  by 
his  letter  of  the  Uth  of  October  1842,  ezpffeesly  desired  the  bills  to  be  sent  to  him 
tfanwgh  Dennett,  his  solicitor;  and  I  conceive  that  a  person  entitled  to  the  delivery 
<A  a  1ml  of  coets  may  appoint  a  person  to  receive  it  for  him.  Here  Sayer  appointed 
Deomett  for  that  purpose,  and  therefore  service  upon  Dennett  was,  upon  his  own 
authority,  good  service  upon  him.  Dennett  afterwards  requested  that  the  bills  should 
be  sent  to  his  London  agents.  It  is  not  necessary  to  make  any  observation  as  to 
Dennett's  right  of  delegating,  because  it  appears  clearly  in  this  case,  that  the  bills 
did  come  to  the  hands  of  Dennett  The  bills  were  sent  on  the  24th  of  May  1843, 
with  a  letter  distinctly  referring  to  the  four  bills  in  question,  and  that  letter  was  duly 
anml  by  Bush,  and  Bush,  on  the  7th  of  June  1843,  received  a  letter  from  Dennett 
aeKDowledging  tiie  receipt  from  Hodgson  &  Co.  of  tiie  billa  and  letter.   It  does  not 
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appear  when  t^OT  got  to  the  hands  of  Sailer,  but  it  is  admitted  that  thepr  did  get 
there.  I  think  there  was  a  due  delivery  within  the  spirit  and  meaning  of  the  Act, 
and  tJiat  the  Petitioner  ought  to  have  come  within  twelve  months,  unless  he  was 
prepared  to  shew  **  special  circumstances."  I  cannot  order  a  taxation,  because  the 
twelve  months  have  dapsed,  and  the  Petitioner  has  failed  to  shew  special  cunmm- 
ttanoes  i  the  petition  mast  be  dismissed  with  oosts. 

-  NoTB.— See  Te^lor  v.  HodgsMt  Q.  B.  9  June  1846. 


[70]  /k  rePKTTON's  Hospital.   Nov.  7,  8, 1844;  Jan.  ll,  1846. 

[S.  C.  14  L.  J.  Ch.  129 ;  9  Jar.  675.] 

A  petition  was  presented  .under  Sir  S.  Bomilly's  Act^  imputing  misconduct  and  aeekine 
to  displace  the  trustees  and  alter  the  management  of  a  charity,  in  conformity  witE 
a  decree,  which  turned  out  to  have  been  reversed.  At  the  hearing  a  scheme  and 
the  appointment  of  additional  trustees  were  alone  asked.  The  title  alleged  being 
plainly  erroneous,  the  Court,  though  of  opinion  that  the  two  objects  aa^ed  were 
proper,  refused  to  direct  them  on  this  petition,  but  dismissed  it  with  costs. 

This  was  a  petition  presented  under  Sir  Samuel  Romilly^s  Act.  (62  G.  3,  o.  101.) 
The  circumstances  are  sufficientiy  detailed  in  the  judgment 

Mr.  Turner  and  Mr.  Chandless,  in  support  of  the  petition. 

Mr.  Cooper  and  Mr.  Smythe,  amkHt. 

Mr.  O.  P.  White,  for  one  of  the  trustees. 
.  Mr.  Turner,  in  r^^. 

Authoritiea  were  cited  to  shew  that  this  was  not  a  case  within  the  scope  of  the 
above-mentioned  Act ;  but  the  judgment  of  the  Court  did  not  turn  upon  that  pointL 

The  Master  op  the  Rolls  took  time  to  consider  his  Judgment. 

Jm.  11,  1845.  The  Master  of  the  Rolls  [Lord  Laiigdale].  This  petition  is 
presented  by  six  persons,  stating  themselves  to  be  of  Isleham,  in  the  county  of 
Cambridge,  and  it  prays : — 

let.  A  declaration  that,  according  to  the  true  intent  of  a  decree  of  the  29th  of 
October  1666,  the  appoint-[71]-meDt  of  the  trustees  of  the  charity  is  vested  in  the 
minister  and  greater  part  of  the  inhabitants  of  Isleham,  or,  that  their  consent  is 
necessary  to  such  appointment,  or  otherwise,  that  such  appointment  can  only  be 
made  by  tiie  authority  of  this  Court. 

2d.  A  declaration,  tiiat  the  appointment  of  John  Bailer,  John  Fyson,  John 
Moore,  and  Richard  Robins,  to  be  trustees  of  the  charity,  was  an  invalid  appointment. 

3d.  That  new  trustees  may  be  appointed,  in  conformity  with  such  declaration  as 
the  Court  may  think  fit  to  make  ;  or,  at  all  events, 

4th.  That  the  complete  number  of  the  trustees  may  be  filled  up. 

&th.  That  all  proper  and  necessary  directions  may  be  given  by  this  Courts 

For  bringing  in  and  keeping  the  evidences  and  imtings  concerning  the 
hospital,  into  such  custody  as  is  ordered  and  provided  for  oy  tilie  said  decree. 

For  settling  and  declaring  in  whom  the  nomination  of  master,  and  brethren, 
and  sisters  of  the  hospital  is  vested. 

For  the  preservation  of  the  estates  of  the  hospital,  in  time  to  come. 

For  excluding  any  of  the  trustees  from  personally  occupying  or  enjoying  the 
same. 

r72]  For  keeping  the  buildings  of  the  hospital  in  proper  repair. 

For  restoring  and  replacing  such  of  them  as  have  disappeared,  when  and  as  the 

funds  of  the  charity  shall,  from  time  to  time,  permit. 
For  rendering,  at  least  once  a  year,  to  the  inhabitants  of  the  parish  in  vestxy 

assembled,  tiie  aocoants  of  the  charity  for  time  to  come. 
For  duly  passing  the  accounts  of  the  charity  for  the  time  past,  to  such  extent 

and  in  such  manner  as  the  Court  may  think  right 
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6tb.  That  if  neoessary,  a  proper  scheme  may  be  approved  of  by  the  Court  for  the 
porposes  aforesaid  and 

7tb.  That  the  costs,  charges,  and  expenoes  of  the  Petitioners  in  reference  to  the 
matters  aforesaid,  previous  to,  and  in,  and  about  the  matter  of  the  petition  and  to  be 
eoosequent  thereon,  may  be  provided  for  in  such  manner  as  the  Court  may  think  fit. 

The  petition  is  principally,  if  not  entirely,  founded  on  a  decree  of  Commissioners 
of  Charitable  Uses,  datied  the  39th  of  October  1665,  which  provided,  almost  in 
excess  terms,  for  some  of  the  regulations  which  this  petition  seeks  to  establish,  and 
which  are  greatly  at  variance  with  the  practice  which  has  been  adopted  uid  parsued 
by  the  Respondents,  the  present  trustees  of  the  charity. 

The  Baepmdmts  have,  in  their  evidence,  set  forth  the  letters  patent  by  which 
the  charity  was  founded,  and  a  decree  of  this  Court,  dated  the  3d  oay  of  Deoember 
1731 1656,  by  the  recitals  of  which  it  appears,  that  the  inqnisitlon  uio  decree  of  the 
29th  of  October  1666,  upon  which  the  petition  is  founded,  were  excepted  to  by  Sir 
John  Maynard  and  John  Maynard,  Esq. ;  and  that,  afterwards,  the  matters  in  con- 
troversy between  the  parties  concerning  the  hospital  were  referred  to  arbitrators ; 
that  the  arbitrators  had  made  their  aw^,  and  the  bill  being  filed  to  have  the  award 
oc  agreement  established  by  the  decree  of  this  Court,  and  the  answer  bein^  put  in, 
it  was  ordered  and  decreed,  that  the  award  and  all  things  therein  containea,  should 
stand  ratified  and  confirmed  by  the  decree  of  this  Court,  to  be  observed  and  per- 
fonned  by  all  the  parties  accoraing  to  the  true  intent  and  meaning  thereof.  And  it 
was  also  ordered  and  decreed,  according  to  the  award,  that  the  aics'esaid  inquisition 
and  decree,  and  all  proceedings  therecm  had,  as  to  the  Plaintiffs,  should  be  set  aside, 
and  should  stand  reversed,  without  impeaehment  to  the  award,  or  the  present  decree. 

This  decree  has  been  found  amooff  the  records  and  proceedings  of  this  Court,  and 
it  was  set  fordi  in  an  affidavit  whicn  was  filed  on  the  4tih  day  of  June  last,  and  it 
hereby  appeared,  that  the  Petitioners  had  founded  their  case  and  proceeded  upon  an 
erroneous  foundation.  They  thought  fit^  however,  to  bring  on  their  petition  for 
bearing  without  amendment  and  at  the  hearing,  it  being  apparent  that  very  little, 
if  uiy,  of  the  relief  prayed  for  could  be  granted,  it  was  askeii,  that,  upon  the  facts 
appearing  in  the  evidence,  the  proper  number  of  trustees  might  be  appointed,  and  a 
proper  scheme  considered  for  the  future  letting  of  the  charity  land,  and  the 
^iplicatioD  of  the  income. 

These  objects  would  appear,  from  the  evidence  which  has  been  produced,  to  be  in 
themselves  very  proper.  f74]  I  do  not  think  that  miscondnot  of  the  trustees  hw 
been  shewn ;  but  there  are  circumstances,  from  which  it  appears  to  me,  that  the  due 
appnntment  of  new  truatees  ought  to  be  secured,  and  that  the  letting  of  the 
md  and  the  application  of  the  revenue  mi^^t  be  improved  by  regulations  established 
under  the  authority  of  this  Court. 

I  should  therefore  have  been  glad,  if,  after  proper  provision  for  the  costs  of  an 
erroneona  proceeding  which  ought  not  to  fall  on  the  charity,  a  proper  order  for  the 
purposes  asked  at  the  Bar  could  have  been  agreed  to. 

But  the  Bespondents  have  insisted,  that,  having  reeard  to  this  petition,  founded 
as  it  is  in  error,  and  the  error  persevered  in  up  to  the  nearing,  the  petition  ought  to 
be  dismissed  with  costs,  leaving  any  proper  regulation  or  interference  of  the  Court 
to  be  obtained  upon  a  distinct  and  proper  application. 

In  the  institQti<Hi  of  these  proceedings,  I  think  that  the  Fetitiouers  and  their 
s(^tor  were  misled,  without  any  fault  of  their  own ;  they  were  misled  by  the 
omissions  in  the  report  of  the  Charity  Commissioners ;  and  the  trustees  and  their 
solicitor,  partly  from  their  own  ignorance,  and  partly  from  other  motives,  did  not 
communicate  all  the  information  which  it  would  have  been  desirable  to  have,  but 
having  carefully  considered  the  case,  and  bein^  of  opinion  that  no  part  of  the  costs 
of  this  proceeding  ought  to  fall  upon  the  chanty,  or  on  the  trustees  fwrsonally,  and 
considenng  that  an  adverse  order  should  be  founded  on  that  which  is  both  luleged 
and  provM,  and  that  here  the  title  alleged  is  plainly  erroneous,  I  think  that  the 
petiticm  must  be  dismissed  with  costs. 
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ns]  The  AiTORNEY-GKNKaAL  v.  Ths  Corporation  of  Foolk. 
Jwte  3,  28,  29,  Jid^  I,  Nov.  13.  1844. 

[S.  C.  14  L.  J.  Cfa.  101 ;  9  Jur.  318.} 

Jariadiction  of  the  Court  of  Chanouy  to  moderate  tiie  amoont  of  oompeoailiQii 
ftWfoded  by  the  town  ooancU,  on  wrong  prinoiplea,  to  a  oorponte  aSioer  nnder  the 
Munidpat  Corporation  Aot. 

Under  the  Municipal  Corporation  Act^  officers  "removed"  under  ita  jnoTisiona, 
became  entitled  to  compensation.  A.  B.,  the  then  town  clerk,  made  no  formal 
surrender  of  his  office,  nor  any  attempt  to  procure  his  rMppointmentt  or  to  contest 
the  election  of  C.  D.,  who  was  appointed  town  derk.  Heldt  that  this  oonatitated 
a  removal  of  A.  B.  from  his  office. 

For  tiie  purpose  of  eatabllshing  a  claim  to  compensation  for  the  loss  of  a  connected 
or  dependent  office,  it  ou^t  to  be  shewn ;  1st,  that  the  office  was  connected,  or 
understood  to  be  connected  with,  or  dependent  upon,  the  corporate  office  lost ;  and, 
2dly,  diat  the  loss  of  it  was  oonnected  with  die  uwb  oi  the  |ttincipal  office,  but  it  is 
not  required  by  the  Aot^  that  lAie  odUMOted  or  dependent  <»Bce^  or  the  office 
understood  so  to  be,  should  be  itself  a  ewponto  office. 

Held,  that  die  nicumstance  <rf  a  town  clerk  utTing  continued,  f(»*  some  time  after  he 
was  removed  from  the  office,  to  perform  the  duties  of  the  offices  of  derk  of  the 
peace  and  clerk  of  the  maeistTates  until  other  clerks  were  appointed,  did  not,  in  any 
way,  interfere  with  his  right  to  compensation  for  the  loss  of  those  offices. 

The  town  clerk  of  Poole,  who  had  several  offices  at  the  time  of  the  passing  oi  the 
Municipal  Corporation  Act,  was  removed.  Held,  that  he  was  entitled  to  compensa- 
tion for  the  following  connected  offices : — Solicitor  to  the  corporation,  clerk  of  the 
peace,  m&gistrato's  clerk,  solicitor  to  the  quay  committee,  solicitor  to  the  water 
bailifi^  anoprothonotary  of  the  weekly  Court  of  Record;  bat  that  he  was  not  entitied 
to  compenation  for  the  offices  of  solicitor  to  the  coroner,  undereheriff,  solicitor  to 
the  overseers  and  guardians  of  the  poor  of  the  town  and  county,  solicitor  to  the 
surveyors  of  highways,  and  solicitor  to  die  lamp  and  watdi  commisdcmera. 

This  information  was  filed  by  the  Attorney-General  at  the  relation  of  certain 
ratepayers  in  the  borough  of  Poole,  in  the  county  of  Dorset,  against  the  Corporation, 
Mr.  Parr,  and  Mr.  Arnold.  It  impugned  the  validity  of  the  compensation  awarded 
to  the  Defendant  Parr  for  the  loss  of  offices  held  by  him  in  the  borough,  at 
the  passing  of  the  Municipal  Corporation  Act  (6  &  6  W.  4,  c  76.)  The  case 
formerly  'came  before  the  Court  on  demurrer,  and  upon  appeal  (2  Keen,  190, 
4  Myl  &  Cr.  17,  and  8  CI.  &  Fin.  409),  and  it  now  oame  on  for  bearing.  The  facts 
of  the  case  are  so  fully  detailed  in  die  judgment  of  die  Court,  diat  it  would  be  useless 
here  to  repeat  them. 

[78]  Mr.  Kindersley  aud  Mr.  FoUett,  in  support  of  the  infonnadon. 

Mr.  Teed  and  Mr.  Diekenson,  ita  the  Conioration. 

Mr.  Turner  and  Mr.  fVeeling,  for  the  Defendant,  Mr.  Farr. 

The  following  authorities  were  relied  on :  The  Queen  v.  The  CarporaUon  of  PooU 
<7  Ad.  &  E.  730),  The  Queen  v.  The  horde  of  ihe  Treagury,  re  hadaU  (10  Ad  &  £. 
179),  The  King  v.  The  Mayor  of  Bridgetoater  (6  Ad.  &  E.  339),  The  King  v.  7%e  Magor 
of  Swansea  (11  Ad.  &  E.  66),  The  Queen  v.  Carmarthen  (11  Ad.  &  K  9). 

The  Mastxr  of  ths  Bolls  reserved  judgment 

Abo.  13.  The  Master  of  the  Bolls  [Lord  Langdale].  This  information  prays 
a  declaration,  that  the  Defendant  Bobert  Hennin^  Parr,  having  voluntarily  resigned 
die  office  of  town  clerk  of  the  borough  €i  Poole,  is  not,  under  the  Municipifil  Beform 
Act^  entitied  to  any  compensation  in  respect  of  such  office,  and  that  the  Town  Council 
of  Poole  had  no  authority  to  award  anv  compensation  in  respect  thereof.  But,  if  it 
should  appear  that  he  did  not  TolontarUy  resign,  but  was  removed  from  the  office  hy 
the  Corporation,  that  it  may  be  declared,  diat,  according  to  the  time  construction  of 
the  Act,  he  was  entitied  to  compensation  only  in  respect  of  the  office  of  town 
clerk,  and  not  in  respect  of  any  other  office  which  was  held  by  him,  and  that 
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the  town  eonnoU  had  no  iiuthority  to  award  him'any  comDen8a{77]-tion  in  respect  of 
any  other  office ;  and  t^t  the  award  of  a  sum  of  £4500,  oaving  been  made  tonim  in 
reapect  not  only  of  the  office  of  town  clerk,  but  also  of  several  other  offices,  was 
illc^  and  not  binding  on  ihe  Corporation,  and  that  a  bond  given  to  him  for 
that  sum  was  fraudulent  and  void,  or  else  ought  to  stand  only  as  a  security  for 
anch,  if  any,  sum  as  he  should  be  properly  entitled  to.  And  that  it  ma^  be 
refsn^  to  the  Master  to  inquire  what^  if  any,  amount  of  compensation  he  is  enutled 
to^  and  for  consequential  relief. 

The  Municipal  Corporation  Act  was  passed  on  the  9th  of  September  1835. 
(5  &  6  W.  4,  c  76.)  Mr.  Parr  was  at  that  time  town  clerk  of  the  borough  of 
Foole,  and  he  at  the  same  time  held  several  other  offices,  which  he  alleges  to  have 
been  more  or  less  dependent  upon  or  connected  with  the  office  of  town  olerli^  and 
amongst  those  offices,  were  the  offices  of  clerk  to  the  justices  and  clerk  of  the  peace, 
which,  by  the  102d  section  of  tiie  Act,  were  declared  to  be  iommpatible. 

On  the  26th  of  December  1835  the  town  councillors  were  elected,  and,  it  is  said, 
that  two-tlurdB  of  their  whole  number  were  Tories  or  ConservatiTes,  to  which  party 
Hr.  Parr  belonged. 

Tbe  election  of  officers  took  place  on  the  Ist  of  January  1836,  and  on  that 
occssioQ  Mr.  Thomas  Arnold  was  elected  to  the  office  of  town  cferk. 

Mr.  Parr  was  not  reappointed,  and  on  the  4th  of  August  1836  he  presented  his 
memraial  to  the  town  council  for  compensation,  and  he  therein  stated  that,  on  the 
24th  of  July  1833,  he  was  appointed  town  clerk  [78]  and  clerk  of  the  peace,  and  that 
bis  ^pointment  was  for  life^  and  confirmed  by  His  then  Majesty ;  tha^  in  consequence 
of  his  appointment  to  the  offiee  of  town  cle»,  and  as  connected  herewith,  he  filled 
the  several  offices  of — 

1.  Solicitor  to  the  corporation. 

2.  Clerk  of  the  peace. 

3.  Magistrate's  clerk, 

4.  Clerk  to  the  Commissionei's  of  Taxes. 

5.  Solicitor  to  the  coroners. 

6.  Under-sheriff. 

7.  Solicitor  to  the  overseers  and  guardians  of  the  town  and  county  of  Poole. 

8.  Solidtor  to  the  surveyor  of  highways. 

9.  Solieitw  to  tiie  quay  committee. 

10.  Solicitor  to  the  lamp  and  watch  commissioners. 

11.  Solicitor  to  the  water-bailiff,  and 

12.  Prothonotaty  of  the  weekly  Court  of  Kecord. 

That  the  usage  ctf  the  borough  was,  for  the  town  clerk  to  hold  such  offices  for  life, 
or,  stall  events,  the  nsaee  was  such,  as  to  raise  a  just  expectation  that  the  office 
dioald  remain  during  the  life  of  the  memorialist  That  by  the  appointment  of  Mr. 
Arnold,  all  such  appointments  were  removed  from  the  mmoiialist,  and  he  claimed 
the  sum  oi  £4836  as  a  compensation  for  the  loss  of  them. 

On  the  5th  of  October  1836  Mr.  Parr's  claim  was  before  the  town  council,  and, 
hariog  been  discussed,  the  future  consideration  of  it  was  adjourned  to  the  14th  of 
October.  A  revision  of  the  burgess  list  was  made  on  the  10th  of  October,  and  many 
names  were  then  placed  on  the  list.  On  the  14th  of  October,  at  the  adjourned  meeting 
of  the  town  council  for  the  consideration  of  [79]  Mr.  Parr's  claim,  it  was  resolved, 
that  Mr.  Parr  appeared  to  be  justly  entitled  to  a  fair  and  reasonable  compensation 
for  all  the  offices  claimed  by  him  in  his  memorisi,  the  same  being  usually  held  1^  the 
town  derk ;  and  some  of  the  items  of  his  claim  being  then  admitted,  the  consideration 
<rf  the  remainder  was  adjourned  till  the  9th  of  November ;  but  before  that  day,  viz., 
00  Uie  1st  of  November,  an  election  of  town  coundllon  was  made,  and  thereby  the 
sbwigth  oS  the  party  to  which  Mr.  Parr  belonged  was  increased.  A  meeting  of  the 
town  council  was  held  on  the  9th  of  November,  pursuant  to  the  former  adjournment, 
and  the  consideration  of  Mr.  Parr's  claim  was  again  adjourned  to  the  23d  of  November, 
OD  which  day,  the  particular  items  of  the  claim,  which  were  admitted  on  the  5th  day 
of  October,  were  confirmed,  and  the  other  particulars,  the  consideration  of  which  had 
been  twice  adjourned,  were  allowed,  and  the  sum  of  £4500  was  awuded  to  Mr. 
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I^rr,  M  ft  (xmipeiufttfon  for  the  Iobb  of  all  the  offices  itated  in  his  memorial.  Hw 
daim  amonnted  in  the  whole  to  the  sum  of  £4839,  and  the  reaaon  for  the  reductioo 
to  j£4600  is  not  stated.  On  a  flubeequent  day  (the  29th  of  NovMnber),  a  bcmd  vu 
ezeoated  under  tiae  oorporation  seal  ror  securing  payment  of  the  £4600  to  Mr.  Fur 
by  instalments. 

The  information  alleees,  that  the  several  adjournments  of  the  meetings  to  oonndBr 
Mr.  Put's  claim,  from  toe  5th  of  October  to  the  23d  of  November,  viz.,  till  after  the 
election  of  new  town  councillors,  and  that  the  additions  to  the  burgess  list  on  the 
10th  of  October,  and  the  effect  of  that  addition  on  the  election  of  the  Ist  of  Norember, 
were  all  of  them  fraudulently  contrived  between  Mr.  Parr  and  the  majority  of  the 
town  ooundl,  for  the  purpose  of  obtaining  for  Mr.  Parr,  under  the  name  of  oompmBs-  : 
lion,  a  sum  of  money  to  which  it  was  [80]  well  known  that  he  was  not  entitlea ;  hot 
independently  of  such  fraudulent  contrivances,  the  information  seeks  to  be  relieved 
from  the  £4500  awarded  under  the  name  of  compensation,  and  from  the  bond  ^ 
which  it  is  secured,  on  the  ground,  Ist.  That  Mr.  Parr,  having  resigned  his  office, »  . 
entitled  to  no  compensation  whatever ;  2dly,  That,  if  be  is  entitled  to  ejoy  oompenifr-  : 
tion,  it  can  only  be  for  the  loss  of  his  office  <tf  town  clerk ;  and  3dly.  That^  if  he  ii  : 
entitled  to  compensation  for  the  loss  of  any  office,  other  than  that  of  town  cleri^  he  ; 
is  not  80  entitl&d  to  all,  but  only  to  some  or  one  of  the  offices  for  which  oompenss^  ; 
was  included  in  the  bond  for  £4600. 

These  are  the  questions  which  I  have  to  consider,  for,  after  the  best  oonsiderstion  ! 
which  I  have  been  able  to  give  to  the  subject,  and  admitting  the  great  probafailitj  ! 
which  there  is,  of  some  improper  conduct  in  the  formation  of  the  burgess  list,  and  is  ! 
the  management  of  the  election,  I  do  not  find  any  proof  of  the  only  allegation  on  tfait  \ 
part  of  the  case  which  it  is  important  for  me  to  notice,  viz.,  that  the  adjoummentB,  i 
the  formation  of  the  burgess  list,  and  the  election  of  the  town  councillOTS  wtsn  : 
fnuidulently  contrived,  for  the  puipose  of  procuring^  or  had  the  ^eot  ot  proeoriDg,  I 
the  award  in  Mr.  Parr's  favour.   It  is  impossible  to  hwr  of  sach  contnvanoeB,  u 
would  seem  to  have  been  resoi-ted  to  for  the  purpose  of  influencing  the  electi(»i  of  ; 
town  councillors,  without  very  strong  feelings  of  disapprobation,  but  whatever  nu;  : 
be  the  truth,  ss  to  the  contrivances  themselves  bein^  employed  for  the  improper  : 
purpose  of  unduly  influencing  the  elections,  in  my  opinion,  it  is  not  proved  that  they 
were  employed  by  Mr.  Parr  for  the  fraudulent  purpose  of  procuring  an  improper  oom- 
pensation  for  the  loss  of  his  office,  or  for  procuring  the  bond  now  in  question,  or  for 
preventing  a  subsequent  investigation  of  the  sums  awarded  to  him.    The  eridence 
indeed,  on  the  whole,  rather  induces  me  to  think,  [Sll  that  the  consideration  of  Mr. 
Parr's  claim  was,  from  time  to  time,  adjourned  not  by  his  contrivance,  but  agsinit 
bis  will  ]  but,  whether  that  was  so  or  no^  it  appears  to  me  that  these  all^tioaa  d 
fraud,  as  to  the  subject-matter  of  this  information,  are  not  proved. 

Mr.  Parr  having  succeeded  in  obtaining  judgment  at  law  for  the  penalty  of  tiis 
bond,  a  supplemental  information  was  filra,  and  proceedings  were  stayed  upon  the 
money  being  brought  into  Court. 

The  original  information  was  demurred  to,  and  upon  the  demurrer,  it  was 
ultimately  decided  (2  Keen,  190,  4  M.  &  Cr.  17,  8  CI.  &  F.  409),  that  the  Borough 
Fund  was  held  by  the  Corporation,  subject  to  a  trust  which  ^ves  to  this  Court  ju^udl^ 
tion  upon  the  question  raised  by  this  information ;  and,  with  reference  to  the  allega- 
tion that  Mr.  Parr  had  resiened  his  office,  and  for  that  reason  was  not  entitled  to  &117 
compensation,  Lord  Cottenham,  after  intimating  his  view  of  the  case,  stated,  that  be 
did  not  wish  to  be  understood  as  expressing  any  decided  opinion,  upon  the  questaos 
whether  Mr.  Parr  came  within  the  description  in  the  Act,  of  an  officer  not  n- 
appointod.  In  the  House  of  LtHrds,  the  Lord  C3iancellor  desired  it  to  be  undentood, 
that  nothing  was  decided  as  to  the  constructron  of  that  part  of  the  Act  which  relstss 
to  the  reappointment  of  the  town  derk;  and  Lord  Cottenham  observed,  that^  when 
the  case  was  before  him  in  the  Court  of  Chancery,  he  took  care  to  guard  himself 
against  being  supposed  to  have  decided  that  point.  The  point  would,  therefore,  be 
entirely  open,  even  if  the  allegation  that  Mr.  Parr  had  resigned  the  office  had  been 
proved,  but  instead  of  proof  of  any  fact  of  resignation,  an  attempt  has  been  made  to 
establish,  by  argument,  that  the  ac-[82]-quiescence  of  an  officer,  for  his  own  purpcucs, 
in  i^e  appuntment  of  another  to  the  office  which  he  held,  amounto  to,  and  ou^t  to 
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be  ocHuidered,  as  a  nduntar^  redgoatiOD  by  himself,  and  that  the  oinisii<»i  to  decfam 
Iu8  wish  to  be  reappointed,  is  evidence  of  voluntary  resig^tion,  or  (rf  an  anrnogemeni 
previously  made  for  the  volnntary  relinqoi^inent  ci  the  office. 

It  being  now  dear  that  there  was  no  surrender  of  the  office,  nor  any  fonnal 
nwdgnatioiij  it  is  aaid  that  a  rengoation  most  be  inf emd,  because  tlm  ms  no  attempt 
to  procore  a  mppointmant  uaasr  the  Aot^  and  beeanse  tiiere  was  a  mbmiaiion  to  the 
aiijKHobnent  ol  another  person  to  the  same  c^&oe ;  and  the  ai:gameDt  goes,  I  Uiink,  to 
thv  lenffth,  that,  if  a  man  heh)  an  offioe.  the  dntiw  of  which  before  the  Act  passed  be 
was  well  able  to  perform,  and  by  the  passing  of  the  Act,  he  was  placed  in  such  circam- 
etances,  that  he  could  not  perform  the  duties  without  sacrificing  more  than  the  office 
itseU  was  worth,  or  (a  new  election  being  compulsory)  if  he  found  himself  unable  to 
compete  with  a  rival  candidate,  and  for  these  or  any  other  sufficient  reasons,  he 
forbore  to  contest  the  election,  or  acquiesced  in  the  ap^ntment  of  another,  which  it 
was  neither  his  interest,  as  affected  by  the  Act,  ncff  within  his  power,  as  afftoted  by 
the  state  of  the  borough,  to  prevent,  he  is  to  be  deemed  to  have  resigned,  and,  for 
that  reastm,  is  to  be  held  not  to  be  entitled  to  any  compensation.  I  feel  assured  that 
no  suoh  consequence  was  intended  by  the  Legislature;  and  I  think  that  it  is  not 
within  tile  meaning  of  the  words  of  the  Act.  It  is  said,  however,  that  Mr.  Parr 
declined  to  propose  himsdf  for  reappointment,  in  oonseqaenoe  of  an  agreement 
between  himadf  and  Arnold ;  and  that  his  reognation,  abandonment,  or  ruinonish- 
nent  <ji  theoffioe  (Uxr  all  tJiese  words  are  used)  is  proved  hy  his  examiDati<Hi  before  a 
committee  [8S]  of  the  House  of  CcMnnuHiB,  ana  by  deolafatniis  made  by  himself  to  a 
witness  of  the  name  id  Perrott. 

Foot  witnesses,  who  have  been  examined  to  these  natters,  hare  deposed  to  the 
ft^owing  effDct 

Bickman  says,  that  Parr  held  the  office  of  town  clerk  till  the  Ist  of  January  1836, 
when  he  resigned  the  t^ces,  and  retired  therefrom,  as  the  witness  believes,  in  oon- 
•eqoence  oi  an  arrangement  previotuly  entered  into  between  him  and  the  leading 
membos  of  the  Conservative  partj^i  u  he  believed,  because  of  the  general  notoriety 
of  sneh  amncement :  because  ne  oelieTed  the  majmty  of  tiie  ConsMrative  memhns 
wiero  personal  friMids  of  Parr ;  and  because  Parr  was  {nesent  and  acquiesced  in  the 
elaotioD  oi  Arnold ;  and  because,  upon  the  remonstoances  d  the  Liberal  party,  Ledgard, 
a  friend  of  Parr,  said,  that  as  the  parties  opposed  to  him  would  have  reform,  they 
most  pay  for  it ;  and,  in  answer  to  the  third  intern^tory,  the  same  witness  says,  that, 
upon  Mr.  Perrott  remarking  how  extraordinary  it  was  that  Mr.  Parr  should  consent 
to  retire,  his  sneoessw  being  of  the  same  party,  and  that  the  world  would  clearly 
understand  lAutt  if  it  was  only  to  obtain  compensation.  Parr  rqilied,  that  if  Perrott 
were  in  the'same  situation,  he  nu^ht  do  the  same. 

I  have  stated  the  evidence  of  Bickman,  because  he  has  expressed  himself  intelligibly, 
and  has  stated  intelli^bly  Uie  reas(ms,  suoh  as  they  are,  tar  his  belief.  Hodges  and 
Bogers  have  given  evidenoe  very  mnch  to  the  same  dheb,  with  the  cixception,  that  tiie 
woniswhieh  follow  after  the  repeated  use  of  the  word  "becaase"are  not  stated  aa 
tile  reasona  for  tlie  witnesses'  belief ;  bat^  if  they  have  any  meanin^g;  at  all,  are  used 
as  the  means  of  denKnutiating  the  all^tions,  tiiat  Farr  resigned  and  retired 
from  his  office,  in  consequence  of  an  arrangement  very  generally  nnderstood,  talked 
(rf,  and  known. 

PoTOtt^  however,  is  the  witness  most  relied  on  in  this  part  of  the  case ;  and,  in 
his  evidence,  he  says,  that  the  question  as  to  the  disposition  ai  the  offices  was  much 
discussed,  and  was  a  question  of  interest,  and  was  productive  of  much  anxiety  between 
the  parties  during  the  election ;  and  the  course  which  would  be  adopted  with  respect 
to  the  offices  the  Consemtive  party,  in  case  such  party  sncoeeded  in  obtaining  a 
majority  town  coancillors  at  suoh  ele^on,  was  generally  understood,  talked  of,  and 
known,  aa  having  been  arranged,  agreed  upon,  and  intended,  by  and  amongst  the 
leading  members  of  such  party : — such  course  being  such  as  he  particularly  states  in 
his  endenoe.  And  then  he  says,  that,  from  his  knowledge  of  the  proceedings  of  the 
party,  he  believes,  tiiat  they  intended  to  adapt  that  course,  uid  tiie  intention  waa 
matter  of  general  notoriety ;  and  he  then  proceeds  to  say,  tiiat  Parr  could  not  hold 
the  office  of  derk  to  the  magistrates  together  witii  the  office  of  town  clerk  and  clerk 
of  the  peace ;  and  that  after  the  election,  Parr  continued,  till  the  1st  of  January  1836, 
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to  hold  the  offices  of  town  clerk  aiid  eWk  of  the  peace,  when  he  rengned  the  aame, 
and  was  not  reflected  or  reappointed  thereto.  And,  to  the  3d  inteiro^fttory,  Perrott 
Bays,  that  Parr  was  not  removed  from  eidier  of  the  offices,  but  was  not  rejected  or 
reaopointed,  by  reason  of  his  baring  previously  asugned  or  retired  therefrooi ;  and 
suoD  resignation  or  retirement  was,  as  the  witness  believes,  in  ooosequenee  of  a 
invviouB  arrangement  and  with  the  conseot  of  Parr.  He  then  states  the  egression 
of  bis  own  suqNrise,  ^t  Parr  consented  to  retire,  tad  bow  octeaordiDaiy  it  was,  and 
that  the  vorld  woi^  okariy  nnder-r86>staod  that  it  was  only  to  eUim  •omDeoMtioa 
for  Parr,  aiid  that  Parr  said,  in  reply,  wt,  if  Perrott  were  in  his  situation,  ne  might 
do  die  same. 

I  have  read  this  evidence  with  my  best  atteuticm,  and  supposing  die  witnesses  to 
be  competent  witnesses,  as  to  which  there  are  doubts,  the  result  is : — 

That  there  was  much  excitement  in  the  borough,  and  a  great  deal  of  talk  about 
what  would  be  done  witili  Parr's  offices,  if  tbe  Conservatives  should  hare  a  majcnity. 

That  people  understood  (why  or  how  is  not  stated),  that  an  arrangevient  was 
made  by  the  leading  Conservatives,  that  Parr  should  resign  or  retire,  and  oe  rejrfaoed 
by  Arnold. 

That  people  also  understood,  that  Parr  would  himself  rather  prefer  to  have  oomp 
pensatacm  under  the  Act  than  to  eontinue  in  his  office  of  town  clerk. 

That  when  the  day  of  election  oame,  Am<Jd  was  elected  without  oifipomtkm  ftom 
Pair. 

That  Perrott,  Dotwithstandine  tiie  general  notoriety  of  tkt  arrangBnentv  and  his 
own  belief  that  it  would  be  actea  upon,  expressed  his  surprise  at  the  prooeeding,  and 
said  that  the  world  would  olearly  understand  that  it  was  onl^  to  obtain  oompensation 
for  Parr,  and  that  Parr  thereupon  said,  if  Perrott  were  in  lus  situation,  he  might  do 
the  same. 

It  is  plain  that  very  little  of  this  can  be  considered  as  legal  evidence.  From  the 
fact  that  Parr  held  two  offices,  which,  under  the  Act,  he  could  not  continue  to  ^61 
hold  together,  and  from  the  fact  that  he  did  not  oppose  the  eleotioR  of  Arnold,  and 
fnnn  hia  subsequent  elaim  to  compensation,  it  is  probably  to  be  inferred,  that  be 
thought  it  better,  for  his  own  interest,  to  lose  the  offices,  and  obtain  such  compensa- 
tion as  he  might  be  able  to  obtain  for  the  whole,  than  to  contest  the  matter  with 
Arnold,  for  the  chance  of  kaepiiig  sueh  of  the  oS&ce9  as  the  Aet  eoaUed  him  to  hold 
together,  receiving  only  such  oompensation  as  he  might  be  able  to  obtain  for  the  one 
or  more  which  he  was  disabled  from  holding  with  the  rest. 

In  fact,  however,  no  formal  surrender  or  resignation  was  made ;  but  as  an  election 
between  competing  candidates  does  not  usually  take  place  without  previous  prepara- 
tion, and  as  no  preparation  was  made  by  Parr  to  oppose  Arnold,  who  was  sup^rted 
by  persons,  who  were  the  political  or  party  allies  of  both  Arnokl  and  Parr,  tt  was 
easy  to  infer,  that  Mr.  Parr  did  not  mean  to  make  any  attempt  to  get  elected ;  and 
it  was  not  difficult  for  a  heated  political  or  party  opponent  to  infer  some  improper  or 
oorrupt  arrangement,  especially  as  the  question  respecting  Parr's  oompensation  was 
under  consideration.  But  t^e  short  fact  is  simfdy  this,  that  the  office  of  Parr  was 
filled  up  by  the  appointmBnt  of  another  man,  without  any  opposition  on  his  part 
By  that  aot^  whuh  was  done  under  the  provisions  of  the  Act  6  &  6  W.  4,  o.  78,  s. 
68,  I  think  was  removed  from  his  office.  When  this  case  was  under  my 
eonnderation  on  a  former  occasion,  the  allegations  in  the  bill  to  which  a  damorrer 
was  filed,  precluded  me  from  considering  the  case  as  a  case  of  removal  from  office, 
which,  upon  the  evidence,  I  consider  it  to  be.  I  then  thought  that  it  was  to  be  con- 
ffldered  as  a  case  in  which  Mr.  Parr  had  not  been  reappointed  to  his  office;  and, 
notwithstanding  the  reason  suggested  by  an  authority  [87]  for  which  I  entertain  the 
highest  respect,  I  own  that  I^o  not  feel  satisfied  that  the  view  I  then  took  was 
inoorreot ;  but  it  is  not  necessary  now  to  consider  that,  because  I  think,  Uiat  in  the 
absence  of  any  evidence  to  prove  resignation,  the  circumstances  which  occurred  make 
this  a  case  m  removal ;  and,  so  thinking,  I  am  of  opinion,  that  upon  his  removal, 
Mr.  Parr  was  entitled  to  an  adequate  compensation,  regard  being  had  to  the  manner 
of  his  appointment  and  his  term  or  interest  therein,  and  all  other  oircumstanoes  of 
the  ease. 

Mr.  Parr  claimed  and  obtained  security  for  compensation  for  his  office  of  town 
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clerk  and  all  the  other  offices  which  he  alleged  to  be  conodcted  with  that  office.  One 
of  those  offices,  tiz.,  the  office  of  clerk  to  the  Commiarionars  of  Taxes,  he  seems,  in 
fact,  never  to  have  lost,  and,  from  that  circumstance  alone,  it  aj^pears  that  the 
amoont  of  oompensation  f<»>  which  he  obtained  security  cannot  be  entirely  sustained. 

With  recpeet  to  the  other  offices,  I  should  have  Men  ^ad  if  I  coold  have  found 
any  aatiafiusfiory  authority  for  my  judgment.  Lord  Cottenham,  iu  expressing  his 
ansnt  to  tlie  propositicm  which  I  had  stated  on  this  subjeot^  said,  with  imfect 
eomctoen,  tAuA  much  would  deuend  upon  the  particular  dreumatanoes  oi  eacn  case. 
It  is,  no  doubt,  to  be  determined  from  the  facts  of  each  case,  whether  an  office  lost^ 
together  with  a  corporate  office  from  which  the  officer  was  removed,  was  or  was  not  a 
connected  or  dependent  office,  and  whether  the  loss  of  it  has  arisen  from  the  loss  of 
the  corporate  omoe.  Whether  his  Lordship  referred  to  any  other  circumstances,  the 
report  of  his  judgment  does  not  enable  me  to  ascertain.  I  agree  with  the  argument, 
that  for  the  purpose  of  establishmg  a  claim  to  compensation  for  the  loss  oi  a  con- 
neetad  or  dependent  office,  it  ^So}  ought  to  be  shewn.  1st.  That  the  office  was 
'c(mneeted»  or  understood  to  be  connected  with,  or  dependent  upon  the  corporate 
office  lost;  and,  2dly,  That  the  loss  of  it  was  connected  with  the  loss  of  the  principal 
offiee ;  but  it  does  not  appear  to  me  to  be  requuwi  by  the  Aet^  that  the  connected  or 
dependent  office,  or  tiie  office  understood  so  to  be,  should  be,  itself,  a  oorpwate 

It  was  considered  by  the  Court  of  Queen's  Bench,  that  the  word  "office,"  as  used 
in  the  Aot^  being  collocated  with  the  words  "  place,  situation,  employment  or  appoint- 
meo^"  ought  to  be  understood  in  a  greater  latitude  than  an  office  strictly  le^ ;  and 
it  was  held,  that  the  office  of  clerk  to  the  justices,  which  was  sworn  to  be  incident 
and  appurtenant  to  the  office  of  town  clerk,  who  had  received  the  emoluments  of  it, 
,  vae  an  office  for  the  loss  of  which  the  town  clerk,  though  reappointed,  was  entitled 
i'  to  eompenaation.    This  I  consider  to  be  an  authority,  upon  which  I  may  declare  that 
Mr.  Parr,  being  removed  from  his  office  of  town  clerk,  is  entitled  to  oompensatitn, 
;  not  only  for  the  office  of  town  clerks  but  also  for  the  offiee  of  clerk  to  the  juatioes,  as 
'  eonneeted  with  it.   And,  on  similar  grounds,  though  not  distinctly  established  by 
utiKirity,  I  tiiink  Mm  entitled  to  compensation  Ust  Uie  loss  of  the  several  offices  of 
;  etrfidtor  to  the  corporation,  oi  eUrk  ot  the  peace,  of  solidtor  to  the  quay  committee, 
cf  solicitor  to  the  water  \m\iSj  and  of  prothcmotary  of  the  weekly  Court  of  Record. 

On  the  other  hand,  it  does  not  appear  to  me,  that  either  of  the  offices  of  under- 
sberifi^  and  of  solicitor  to  the  coroner,  were  so  connected  with  the  office  of  town  clerk 
to  the  corporation,  or  so  under  the  controul  of  the  corporation,  as  to  make  them,  or 
the  loss  of  them,  dependent  on  the  loss  of  the  office  of  town  clerk.  The  £88}  office 
<rf  under-sheriff  had  oeen  held  distinctly  from  the  office  of  town  clerk,  and  the  office 
d  solicitor  to  the  coroner  might,  at  any  time,  have  been  so ;  and,  in  strictness^  I 
Uiink  that  Mr.  Pair  was  not  entitled  to  compensation  for  the  loss  of  them. 

There  are  three  other  (^Bces,  in  respect  of  which  I  have  had  more  doubt :  viz.,  the 
cfiees  9i  adidtor  to  the  ovmseers  and  (guardians  of  the  poor  of  the  town  and  eountv 
of  Fode,  sdidtor  to  the  surveyor  of  highways,  and  soUdtor  to  the  lamp  and  watch 
eommisdoncrs ;  but  not  thinking  it  satisfactorily  made  out  that  they  were  connected 
with  the  office  of  town  clerk,  or  that  the  loss  of  them  was  dependent  on  the  loss  of 
the  office  of  town  derk^  I  think  that  the  claim  to  oompensation  in  respect  of  them  is 
oot  established. 

I  do  not  think,  that  the  circumstance  of  Mr.  Parr  having  continued  to  perform 
the  duties  of  the  offices  of  clerk  of  the  peace  and  of  clerk  to  the  magistrates,  until 
I  other  clerks  were  appointed,  for  some  time  after  he  was  removed  from  the  office  of 
;  town  derk,  in  any  way  interferes  with  his  right  to  compensation ;  and  it  therefore 
i  ai^wan  to  me,  that  Mr.  Parr,  having  been  removed  from  his  office  of  town  derk,  is 
I  entitled  to  compensation  for  the  loss  thereof,  and  also  to  compensation  for  the  toss  of 
die  several  offices  of  solidtor  to  the  Corporation  of  Poole,  of  clerk  of  the  peace,  of  clerk 
to  the  justices,  of  solidtOT  to  the  quay  commits,  of  solidtor  to  the  water  baiUff, 
sod  of  prothonotary  to  the  weekly  Court  of  Records ;  but  that  he  is  not  entitled  to 
soy  compensation  for  the  loss  (rf  any  of  the  other  offices  stated  in  his  mcnunial. 

Befer  it  to  tiie  Master,  to  take  an  account  of  the  semal  sums  of  money  recdved 
V  him  or  his  pred»{B(^}«es8<»8  in  each  and  every  year  during  the  five  years  before 
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the  9th  day  of  September  1835,  on  aocoant  of  any  salary,  fees,  emolnments,  profits, 
and  perquirites  in  respect  whereof  he  olaims  such  compensation,  distinguishing  the 
office,  place,  situation,  or  appointment,  in  respect  whereof  the  same  shall  have  been 
nearedf  and  let  the  Master  ascertain  and  state,  what  on  the  day  of  , 
was  dne  to  the  Defendantt  as  or  by  way  of  oompensation  for  the  loss  of  his  said  office 
of  town  derk  and  the  said  asrtni  other  offioeSj  for  the  lots  d  which  he  is  hereby 
declared  to  be  entitled  to  oompensation.  And  ilie  Master  is  to  be  at  liberty  to  Mate 
spedal  circumstanoes,  in  relation  to  the  matters  afwesaid,  or  any  of  thnn.  And 
declare  that  the  bond  is  to  stand  as  a  security  only  for  such  sum  of  money  as  shall 
ultimately  atq)eu'  to  be  due  to  Mr.  Parr  for  such  compensation  as  aforesaid.  And 
reserre  further  direotions  and  ooets. 


[90]   Hasrod  v.  Gibson.   N&p.  7,  1844. 

Order  of  course  to  amend  obtained  one  day  too  late,  dischai^ed. 

The  aoswOT  in  this  ease  was  filed  cm  the  10th  of  October  184^  and  nnder  tiie 
Qeneral  Onlers  then  in  foroe  (4th  Order,  1838,  and  ISth  Order  of  Norember  1831X 
the  time  for  obtaining  an  order  <rf  course  to  amend  enrired  on  the  1st  of  March  1844. 
On  the  following  day  (tiie  2d  of  March),  the  Phuntiff  obtained  an  order  of  course  to 
amend.  The  Imendant  insisted  that  it  was  irre^lar ;  he,  however,  consented  several 
times  to  an  enlai^ement  of  the  time  for  making  the  amendments,  but  "without 
prejudice  to  his  right"  to  discharae  the  order  for  irregularity.  This  enlargement 
expired  on  the  2d  of  November,  and  the  amendment  was  previously  made  on 
the  Sfith  of  August 

Mr.  Turner  and  Mr.  J.  Anderson  now  moved  to  discbarge  the  order  to  amend 
for  irregularity. 

Mr.  Bates,  omirAf  contended,  first,  upon  the  construction  of  the  orders,  that  the 
order  to  amend  hsd  bem  obtained  within  the  time  limited ;  secondly,  that  the 
Ddendant  had,  by  his  acqniescenoe,  waived  all  ridit  to  discharge  it ;  and,  thirdly, 
he  stated,  by  way  of  ezonae,  tiiat  the  aolieitor  had  Men  misled  in  nis  calonbiticHi,  vf 
not  adverting  to  the  fact  tiiat  being  Leap  Year,  the  montii  of  Febmary  contained  one 
day  more  than  usual. 

Thi  Master  of  thx  Rolls  [Lord  Langdale].  The  Defendant  is  entitled  to 
the  order  he  asks :  I  cannot  strike  a  day  out  of  the  calendar.  The  argument  as  to 
acquiescence  cannot  prevail,  because  there  was  a  special  agreement,  reserving  to  the 
Defendant  his  right  to  discharge  the  order,  and  the  Plaintiff  took  every  subsequent 
step  at  his  own  peril 

I  think  this  as  strict  a  case  as  I  ever  knew ;  but  the  question  is  not  what  the 
Court  would,  in  its  disovtion,  do,  upon  a  spedal  application  to  be  relieved,  but 
whether  this  order  of  oonrse  was  r^gnlariy  obtained,  for  if  not,  the  Defenduit  ought 
not  to  be  boond  by  it 

[83]  Babksr  ff.  Walters.  Nov,  20, 1844. 

Three  directors  who  had  signed  a  policy,  filed  a  bill  on  behalf,  &c.,  inraying,  on 
allegations  of  fraud  and  misrepresentation,  that  it  might  be  delivered  up  to  be- 
oancelled,  "  or  that  they  might  otherwise  be  relieved  uierefrom,  in  such  manner 
as  the  Court  might  think  fit;"  but  the  bill  contained  no  offer  to  pay  back  the 
premiums.  Held^  first,  that  if  such  a  submission  were  necessary,  the  prayer 
anffioientiy  imj^ed  it ;  uid,  secondly,  that  the  board  of  directors,  who  managed  tiie 
a&irs  of  the  company,  were  not  necessary  parties. 

This  bill  was  filed  by  three  of  the  directors  of  an  association,  called  "  The  Alfred 
Home  and  Foreign  Life  Assurance  and  Mutual  Annuity  Association,"  <m  behalf  oi 
themselves  and  all  others  shareholders  in  the  said  association,  or  who  were  othwwus 
interested  in  the  property  or  profits     the  association,  except  the  Defendants.  The 
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bill  Btoted  (amongst  other  things),  that  the  association  had  since  the  f<Mination  thereof 
eoDsisted,  and  at  that  time  consisted,  of  a  very  large  number  of  persons,  and  so 
numerous  that  it  was  impossible  to  maJce  them  parties  to  the  suit ;  tl^t  the  business 
and  aflhirs  <^  the  company  or  association  were  muiaged  and  conducted  a  board  of 
directors ;  that^  on  t^e  1st  of  April  1841,  the  Defen^tnt  Croft,  who  occasionally  acted 
ss  the  agent  of  the  association,  applied  to  the  solicitor  to  t^ie  association,  for  the 
purpose  of  ascertaining,  whether  the  association  would  be  willing  to  effect  an  insurance 
on  uie  life  of  Benjamin  Walters,  who  would  be  sixty  yean  of  age  on  the  1st  of  May 
next,  and  that  Croft  was  informed,  on  behalf  of  the  assofriadon,  that  there  would  oe 
no  objeeti(Hi  to  the  ago  of  the  party,  il  the  life  were  a  cood  one.  The  lull  then 
proceeded  to  stat^  that,  after  Benjamin  Walters  had,  id  writing,  satisfisotorily 
answwed  the  usual  ^smted  questions,  the  Plaintiffs,  as  three  of  the  aireotors  of  the 
assoeiati<»i, .  and  wiUi  the  authority  of  the  board  of  direetors,  were  induced  to 
accept  the  assurance  on  the  life  of  Benjamin  Walters,  and  they  subsequentiy,  in  June 
1841,  signed  a  policy  of  assuruioe  for  the  sum  of  £500,  at  a  premium  of  £31, 16a  8d. 
One  of  toe  conditions  of  assurance,  printed  on  the  back  of  the  policy,  was  to  the  [9^ 
^eet,  that  all  premiums  and  other  monies  which  should  have  been  paid  to  the 
association,  in  respect  of  any  policy  which  might  have  become  void,  should,  subject 
to  the  regulations  and  oonmtions  thereinbefore  mentioned,  be  forfeited  to  the 
asBOiaation,  and  all  claims  upon  the  association  in  respect  of  such  policy  should, 
snbieet  as  aforesud,  cease  and  be  absolutely  void. 

Benjamin  Walters  died,  about  two  months  after  the  signing  of  the  poUey,  intestate, 
and  tile  Defendant  Mary  Walters  became  his  legal  personal  representatiTe. 

The  bill  then  charged,  that  the  policy  of  assurance,  tiiough  effected  in  the  name 
id  Benjamin  Walters,  was,  in  fact,  effected  by  and  for  the  sole  benefit  of  Croft ;  and 
that  very  shortly  before  the  time  when  the  policy  was  effected,  Benjamin  Walters 
liad  been  attacked  with  paralysis  or  palsy,  and  that  he  was  subject  to  fits  of  apoplexy 
or  epilepey,  which  tended  to  shorten  or  endanger  his  life,  and  that  the  same  was 
veil  known  to  Benjamin  Walters  and  Croft,  but  was  car^uUy  concealed  from  the 
association.  The  bill  furtiier  stated,  that  a  gross  fraud  was  attempted  to  be  practised 
upon  the  association,  in  making  the  representations  thereinbefore  set  forth,  as  to  the 
state  of  health  of  Benjamin  Walters.  That  nevertheless.  Croft,  who  was  fully 
ow^iizant  of  the  fraud  attempted  to  be  practised  on  the  association,  alleged,  tiiat  the 
pdaey  had  been  dol^  ass^ed  to  him  by  Benjamin  Walters  previously  to  his  decease, 
tot  a  valuable  consideration ;  and  that  the  association  had  lately  discovered,  as  the 
£ut  was,  tiiat  findino,  under  the  circumstances  aforesaid,  he  was  unable  to  establish 
any  valid  claim  to  the  said  sum  of  £600,  in  consequence  of  his  not  having  a  sufficient 
interest  in  the  policy,  Croft,  some  time  back,  entered  into  a  plan  with  A&ry  Walters, 
as  personal  reprMcntative,  whereby  Croft,  upon  [M]  the  promise  of  payment  to 
her  of  some  portion  of  the  monies  to  be  recovered  npon  the  policy,  prevailed  upon 
Haiy  Walters  so  to  take  out  letters  of  administration  to  the  estate  of  Benjamin 
Walters,  for  the  purpose  only  of  recovering  the  sum  of  money  secured  on  the  policy ; 
sod  that  it  had  been  agreed  between  the  Defendants  Mary  Walters  and  Croft,  tliat 
Haiy  Walton  should,  immediately  upon  recovering  the  sum  secured  on  the  policy, 
deliver  over  such  sum  to  Croft,  subject  to  such  deduction  so  agreed  upon,  as  a 
remuneration  to  Mary  Walters. 

The  bill  prayed,  that  the  polity  might  be  delivered  up  to  the  Plaintiffs  to  be 
esDoelled,  or  that  the  Kainti^  mi^  olkmoite  he  rekeeed  thavfromt  m  auek  faaiim«r  as 
ike  Cowrt  mi^  fhinkjii;  and  for  an  injnnotian  to  restrain  proceedings  at  law  on  the 
policy. 

The  two  Defendants  demurred,  for  want  of  equity,  and  also  for  want  of  parties, 
on  the  ground,  "  that  it  appeared  by  the  bill,  that  all  the  persons  forming  the  board 
of  directors  of  the  said  association  ought  to  be  parties,  yci  they  were  n^  parties  as 
Plaintiffs  or  Defendants  to  the  said  bill" 

Mr.  Wood,  in  support  of  the  demurrer.  The  Plaintiffs  who  seek  to  avoid  their 
contract  ought,  by  tneir  bill,  to  have  submitted  to  repay  the  monies  they  have 
received  by  way  of  premiums.  If  the  transaction  is  set  aside,  the  Defendant,  on  the 
settled  aiDdi^  of  equity,  will  be  aititied  to  tiie  restitution  of  that  which  luu  been 
paid;  Bnmky  v.  JTolW (G.  Cooper,  9,  and  7  Ves.  3),£yMv.  Viviain  (6  Yes.  604). 
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The  want  ctf  sutdi  a  Babmisaion  was  the  cround  on  [95]  wbi&h  a  demurrer  was  allowed 
in  the  oases  of  Maxm  t.  Otgrdmer  (i  Bro.  C.  C.  436)  and  Wiatmore  r.  Frameit  (S 
Prioe,  616).  < 

Secondly.  The  persona  composing  the  board  of  directors  of  the  company  ought 
to  have  been  made  parties  to  this  bilL  It  does  not  allege  that  this  suit  is  prosecuted 
with  their  concurrence,  and  therefore,  if  the  bill  w«re  dismiased,  the  absent  pM*ties 
would  not  be  bound  by  the  dismissal,  and  they  might  file  another  bill  for  the  same 
purpose.  Again,  if  by  uie  decree  the  executrix  becomes  entitled  to  the  restoration 
of  the  premiums,  she  ought  to  have  the  security  of  the  directors  for  the  repayment, 
and  the  Court  will  have  no  jurisdiction  over  them  to  compel  payment^  unless  they 
are  made  parties. 

Mr.  Kindeisley  and  Mr.  Hetherington,  amfnL  It  is  not^  by  the  present  inactiosr 
necessary  to  make  a  submission  hy  the  bill;  the  Oouit  would  only  set  aside  die 
teansaotioo  on  equitable  terms,  and  such  a  sulnnission  is  therefore  unneoessary.  [The 
Master  of  the  Solls.  I  remember,  however,  a  case  in  which  the  1»11  contained 
such  a  submission,  and  the  Plaintiff,  having  struck  it  out  by  amendment,  was  compelled 
to  replace  it.]  Even  if  it  be  necessary,  tms  bill  contains  a  sufficient  submission,  for 
it  asks  such  relief  "  as  the  Court  may  think  fit,"  and  this  is  an  ample  submission  to 
give  to  the  Court  jurisdicdon  to  enforce  whatever  terms  it  may  deem  reasonable. 

Secondly,  the  directors  are  not  necessary  parties.  The  Plaintiffs  are  the  three 
persons  who  signed  the  |K>licy,  and  are  alone  liable  upon  it ;  they,  ther^ore,  from 
the  nature  of  the  transaction,  represent  the  company  in  all  questions  relating  to  the 
policy. 

[96]  Mr.  Wood,  in  reply. 

Eiaia.irtbm  v.  Larpmt  (2  Y.  &  CoL  (C.  G),  507)  was  cited.   (See  Bicluardam  v. 
Hastings,  7  Beavan,  301,  323.) 

T^  Masteb  of  the  Rolls  [Lord  Langdale].  This  biU  contains  sufficient 
allegation  of  equitable  matters,  to  form  the  foundation  for  relief  against  the 
Defendant  Croft  and  Mary  Walters,  but  they  have  filed  demurrers  on  technical 
grounds,  for  want  of  equity  and  for  want  of  parties. 

The  want  of  equity  is,  that  the  Plaintiffs  have  not,  by  their  bill,  offered  to  repay 
the  money  received  by  way  of  premiums  on  the  policy  and  the  want  of  parties  is, 
that  the  bill  is  filed  by  three  persons  on  behalf  of  themselves  and  the  other  persons 
interested,  without  making  parties  the  directors,  by  whom,  it  is  alleged,  the  business 
and  affairs  of  the  association  are  managed. 

First,  it  is  to  be  observed  that  the  prayer  of  the  bill  is,  that  the  policy  may  be 
delivered  up  to  be  cancelled,  "  or  that  the  Plaintiffs  may  be  relieved  in  such  manner 
as  tiie  Court  may  ^mk  fit."  The  Plaintiffi,  therefore,  have,  by  their  bill,  in  e^ect, 
a^ed  for  relief,  on  such  terms  and  in  such  manner  as  the  Court  may  seem  fit  If  it 
were  necessary  to  make  the  offer,  this,  I  own,  seems  to  me  to  be  sufficient.  It  is,  in 
form,  submitting  to  the  jud|;ment  of  the  Court  the  terms  on  which  the  relief  is  to  be 
granted.  I  think  that  this  is  sufficient,  and  it  is,  therefore,  unneoessary,  in  this  case, 
to  make  any  observations  on  the  general  principle,  which  has  been  much  discussed 
of  late  in  cases  of  account,  namely,  as  to  the  [97]  necessity  of  submitting  by  the  bill 
to  account.    The  demurrer  for  want  of  equity  must  consequently  be  overru  led. 

As  to  the  question  of  want  of  parties,  the  only  two  objections  that  are  material 
are  these.  It  is  said,  "  by  the  decree,  something  will  have  to  be  done  on  the  part 
of  the  company :  and  there  is  no  person  before  the  Court,  who,  as  representing  the 
company,  can  be  compelled  to  obey  the  order."  The  argument  cannot  prevail, 
because  Uie  Flaintifils  are  seddng  to  be  reh'eved  from  the  policy,  and  if  ^e  Defendants 
are  entitled  to  any  demand  or  duty  in  renwot  of  that  policy,  the  Plaintafib  must 
perform  it,  before  tbey  can  obtun  any  relief^  for  the  company.  The  Plainti£b  here, 
representiiue  the  company,  will  be,  personally,  compelled  to  perform  any  duty  to 
which  the  Defendants  may  be  entitled. 

The  other  objection  is  this : — That  if  this  bill  filed  on  behalf  of  a  company  be 
dismissed  with  costs  at  the  hearing,  the  other  members  may  still  file  a  seconc  fbiU 
for  the  same  object.    It  cannot  be  denied,  that,  in  cases  of  tliis  description,  some 
anomalies  do  arise,  and  some  difficulties  do  unavoidably  occur,  which  prevent 
Court  adhering  strictly  to  its  general  prindiAes;  but  if  this  objection  be  allowed  to 
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prevaO,  tiiere  would  be  an  end  to  the  advantage  wliieli  is  afforded  by  this  mode  of 
prooeeding,  and  to  the  rule  tittat  when  mrtiea  are  very  nomeroos,  some  of  them  aro 
'  allowed  to  proceed  in  the  name  of  alL  How  the  Court  would  proceed,  in  tueh  a  ease 
as  that  sa^ested,  has  never,  I  think,  been  decided.  I  think  there  is  a  difficulty  in 
the  case,  but  it  is  one  which  the  Court  could  deal  with.  My  impression  is,  that  in 
eases  where  a  company  have  authorised  some  of  their  members  to  enter  [98^  into 
oUigataons  for  them,  and  have  thus  placed  them  in  a  situation  of  responsibility  to 
thira  parties,  and  those  persons  have  oome  to  this  Court  and  sought  relief  in  the 
name  and  for  the  benefit  of  all,  but  their  suit  has  been  dismissed,  my  impression^ 
I  repe^  is,  that  this  Coart  would  not  allow  otiier  mauben  to  prosecute  anotiier  suit 
for  the  same  ol^eet. 

I  only  state  this  as  my  impression.   I  do  not  tiiink  it  has  ever  been  decided. 


[S.  C.  14  L.  J.  Ch.  63 ;  8  Jur.  1086.    See  Freeman  v.  Cox,  1876,  8  Ch.  D.  149 ; 

SoUis  V.  Bvtitm  [1892],  3  Ch.  231,  239.] 

An  order  upon  motion,  for  payment  of  money  into  Court,  proceeds  upon  the 
admissions  of  the  Defendant,  and  evidence  cannot  be  resorted  to. 

Three  biutees  admitted  th&t  trust  money  was  standing  in  their  joint  names,  but  one 
only  specified  the  amount.  Held,  that  this  was  insufficient  to  found  an  orctor  for 
its  payment  into  Court. 

This  was  a  motion  that  the  three  Defendants,  Power,  Amiel  and  Shea,  might  transfer 
into  Court  a  sum  of  £26,G09  consols,  trust  money,  standing  in  thdr  joint  names. 
Power  by  his  answer  admitted  that  the  fund  in  question  was  standing  in  the  name  of 
htimelf  and  his  co-tniBtees. 

The  two  other  trustees  admitted  that  there  was  "a  large  sum"  of  consols  standing 
m  Uie  joint  names  of  themselves  and  Power,  but  they  did  not  specify  the  amount 

To  remedy  the  defect  in  the  admission,  the  Plaintiff  tendered,  on  the  motion,  an 
affidavit  of  the  two  last-mentioned  Defendants,  which  had  been  sworn  by  them  upon 
a  reference  as  to  maintenance,  and  from  this  it  [99]  was  to  be  collected,  that  they 
had  funded  noperty  belonging  to  the  testator  amounting  to  £26,000,  but  not  stating 
it  was  in  the  names  of  the  three ;  the  Plaintiff  also  tendered  an  affidavit  of  the 
Phintiflra  solioitor,  statdnj^  that  he  had  been  iitformed  by  the  chief  aooountant  of 
the  bank,  that  the  sum  in  question  was  standing  in  the  joint  namm  of  ^e  three 
tonrtees. 

Mr.  Lowndes  and  Mr.  Torriano,  in  support  of  the  motion,  contended  that  there 
was  sufficient  evidence  before  the  Court  to  justify  the  order,  and  that  the  affidavit 

iA  the  Defendants  might  be  used.   v.  Burdiall,  24th  July  18IS,  before  Lord 

EldoD.    (Cited  2  Mad.  Pr.  (2d  ed.),  399  ;  and  see  Jervis  v.  HlUte,  6  Yes.  738.) 

Mr.  Turner  aad  Mr.  Rogers,  coTUri,  contended,  that  upon  motion  to  transfer  money 
into  Court,  the  Court  could  proceed  only  upon  the  admissions  contained  in  the 
answer  (see  BidutrtUim  v.  The  Bank  of  Mnglamd,  4  MyL  &  C.  p.  176),  and  that  here 
there  was  no  sufficient  admisaon  of  any  speeific  sum  stuiding  in  the  name  of  the 
three  trustees. 

The  Hasfeb  of  the  Bouub  [Lord  Langdale].  A  motion  to  pay  or  tnusfer 
noDey  into  Court  is  founded  upon  the  answer  of^  the  Defendant,  and  therefore  the 
Court  Mnnot,  on  motion,  order  money  to  be  paid  or  stock  transferred  into  Court, 
Qotess  it  has  a  distinct  admission  of  the  Defendant,  that  the  money  is  in  his  bands, 
or  t^t  the  stock  is  in  hia  name ;  where  you  move  against  several  Defendants,  you 
most  have  the  admission  of  all  This  seems  a  proper  case  for  the  transfer  of  the 
fond  into  Court,  if  I  had  proper  evidence  that  it  was  standing  in  the  joint  names  of 
the  [lOCT]  three  trustees.  To  shew  this,  I  have,  first,  the  admission  of  one  Defendant 
that  it  is  in  the  possesnon  of  the  three;  next,  the  admissim  oi  the  other  two  that 
Atte  is  **a  oonsideTable  sum  "  standing  in  tke  name  of  the  three,  and  then  I  have 
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an  affidavit  from  which  it  is  to  be  collected,  that  they  have,  io  England,  funded 
l^operty  belonging  to  the  testator,  amounting  to  £26,000,  without  stating  that  it 
IB  in  the  name  of  the  three,  and  there  is  a  letter  fnmt  the  officer  of  the  Bank  of 
England  which  is  stated  in  die  affidavit  of  die  soAioitor,  repreeentuig  that  this  som 
is  standing  in  the  bank  books  in  the  names  of  tha  trustees. 

There  i^  dierefore,  abnndant  evidence  to  satisfy  me  <rf  tito  fast  Hie  Oourtk 
however,  does  not,  upon  motion,  order  money  to  be  brooght  into  Court  upon  any 
evidence  which  may  satisfy  the  Judge  <rf  die  faet^  but  it  {voeeeda  alone  upon  die 
admissions  of  the  Defendant. 

I  must  say,  that  I  should  very  considerably  change  the  practice  of  the  Court,  and 
carry  its  jurisdictiott  to  an  extent  to  which  it  never  has  been  before,  if  I  were  to 
make  this  order  widiont  the  distinct  admission  of  all  three  Defendants.  The  question 
therefore  is,  whether  I  have  such  an  admission.  I  have  die  admission  of  one,  and  the 
others  have  put  it  vsguely.  Is  this  sufficient?  I  think  not;  and  that  I  cuinoti 
according  to  the  practice  of  the  Cour^  make  the  order  now. 

If  asked  I  will  make  the  restraining  order,  whi^  under  the  Act  d  Parliament 
(6  Vict.  0.  5,  8.  4),  I  have  authority  to  do. 

Mr,  Lowndes,  I  do  not  aj^vehend  any  danger,  and  do  not  ask  for  it. 

[101]  1%  re  HOBUCB.   JKw.  13,  1844. 

[See  Neaie  v.  Mm  Lauua  [19021  1  K.  E'63S ;  [1902],  A.  a  46fi^ 
and  eases  there  cited.] 

Parties  are  bound  by  the  consent  of  their  counsel ;  consequently,  a  petition  to  restore 
a  petition,  dismissed  by  consent,  upon  die  ground  that  no  authority  bad  been  given 
to  ocnuisel  to  eonsent^  was  dismissed  widi  costs. 

Previous  to  the  Long  Vacation,  a  petition  had  been  presented  for  the  taxation 
of  a  solicitor's  bill,  which  ocming  on,  tlw  counsel  tor  the  Petiti<mer  and  Bespondent 
(Mr.  Watson  and  Ur.  Bilton)  oonsmted  that  it  should  be  dismissed  without  eoets, 
die  Petiticmo*  undertaking  to  make  no  farther  application  for  a  similar  purpose. 
Hie  terms  were  indorsed  on  the  briefs  oi  counsel  and  entered  in  the  r^atm'B 
book. 

Mr.  Pike  now  appeared  in  support  of  a  second  petition,  which  insisted,  that  the 
Petitioner  bad  given  no  authority  to  his  counsel  to  consent,  and  praying,  that 
notwithstanding  what  had  taken  place,  the  original  petition  might  be  restwed  and 
heard. 

Mr.  Bilton,  amirit^  contended,  that  the  Court  <»)uld  not  enter  into  the  question 
of  the  extent  of  the  authority  of  counsel,  and  that  clients  must  be  held  bound  by 
their  consen*i.  He  stated  that  the  Petitioner's  case  had  passed  from  the  hands  of 
Mr.  Watson  to  Mr.  Farren,  and  from  him,  within  the  last  day,  to  Mr.  Pike.  He 
cited  Mole  v.  Smith  (1  Jac.  &  W.  p.  673,  and  see  FunUml  v.  Bogle,  4  Buss.  142). 

Mi.  Pike,  in  reply. 

The  Master  of  the  Bolui  [Lord  Langdale].  The  business  of  die  Court  cannot 
proceed  unless  credit  is  given  to  the  statements  of  counsel  that  they  [102]  have 
authority  for  what  they  do.  They  must  themselves  judge  of  the  extent  m  their 
authority  under  the  ordinary  respoDsibilities.  This  petition  must  be  dismissed  with 
costsi 

[103]   HlHHiNO  V.  DiNGWAIX.   Dee.  19,  1844. 

Exceptions  bein^  allowed,  the  Plaintiff  obtained  an  order  to  amend,  and  that  die 
Defendants  might  answer  die  exceptions  fuid  amendments  together.  Before  this 
order  had  been  served,  the  Defendant  put  in  a  further  answer.  Held,  regular,  and 
the  (axler  was  discharged. 

On  the  ISth  of  November  the  Master  aUowed  die  ezoepdons  to  die  Defendant's 
answer. 
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On  the  14th  d  November  t^o  Plaintiff  obtained  im  order  <^  coarse  to  unead,  and 
that  the  Defendant  might  answer  the  exeeptions  and  amendments  tc^c^er;  but  ha 
ne^eeted  to  serve  it  until  the  4th  of  December. 

On  the  same  14th  of  November,  the  Defendant  put  in  his  farther  answer  to  the 
IhU,  and  the  Plaintiff  afterwards  served  a  subpcma  to  answer  the  amended  bill. 

Mr.  Sondigate  oow  moved  to  disoharee  the  order  to  amend,  insisting;  that  until 
the  order  to  amend  had  been  served,  the  Defendant  was  entided  to  put  m  a  further 
answer.  He  cited  Belhum  v.  Batantm  (2  Dick.  296,  aiul  see  Lorimer  r.  larimar, 
I  Jao.  ft  W.  ik  287 ;  and  Lefbum  r.  Gnmtt  2  Bnss.  617). 

Mr.  Willeook,  contended  that  the  mder  was  regular^  and  at  all  events,  to 
the  extmt  of  a  common  order  to  amend. 

[10$]  Thb  Master  or  thz  Rolls  [Lord  LangdiUel.  There  is  a  clear  irregularity. 
The  order  to  amend  was  not  served  until  the  4tii  of  December,  and  in  the  meantimie, 
the  further  answer  had  been  put  on  the  file. 

The  Plaintiff  was  aware  that  the  answer  was  on  the  file,  for  be  served  a  further 
tubpotna,  which  shews  that  he  knew  that  the  answer  being  on  the  file,  the  order  could 
not  be  acted  on. 

The  order  most  be  diacbacged. 


[103]  Wkdgwood  e.  Asahb.  Nob.  26,  1844. 

Upon  a  bill  for  specific  performance,  tibe  Court  tbong^t  that  it  would  prara  ,too 
severely  on  the  Defendants,  who  were  mere  trustees,  to  make  a  decree.  The  Court 
held,  tnat  in  dismissing  the  bill,  it  bad  no  authority  to  give  the  Plaintiff  his  costs. 

If,  through  the  exertions  of  a  Plaintiff,  the  Court  is  enaUed  to  distribute  a  fund  or 
make  a  declaration  of  rights  necessary  for  an  administration,  there,  although  the 
Plaintiff  may  fail  in  his  oiam,  the  Court  will  not  permit  the  other  parties  to  carry 
off  the  fruit  of  his  exertions,  without  defraying  his  costs  out  of  the  fund. 

This  case,  which  u  reported  in  a  former  volume  (6  Beavan,  600),  was  a^in 
mentioned  to  the  Court  The  point  then  decided  was  as  follows :  Trttkees  j(»ned 
thdr  eatui  qu  inut  in  a  oontoact  for  sale,  and  personally  agreed  to  exonerate  the 
ertate  from  any  inoumbranoea  thereon.  There  were  considerable  incumbrances,  and 
it  did  not  appear  wheUier  the  purohase-mone^  vooUt  be  suffident  to  discharge  them, 
or  what  would  be  the  extent  of  the  deficioiey.  The  Court  refused  to  decree  a 
specific  performance  against  the  trustees,  so  as  to  compel  them  to  exonerate  the  estate, 
but  left  the  purchaser  to  his  remedy  by  action  for  damages. 

S041  The  case  was  again  mentioned  as  to  the  costs  of  the  suit, 
r,  Kindersley  and  Mr.  Parry,  for  the  Plaintiff,    The  Plaintiff  has  been  put  to 
«>Qsiderable  expenses  in  the  investigation  of  the  title  and  in  improvements,  &c.,  the 

rkter  portion  of  which  he  cannot  recover  at  law ;  Hodges  v.  Lord  IMehfield  (1  Bing. 
C.  492),  The  contract  is  established ;  and  if  the  Court  withholds  its  interference 
merely  out  of  mercy  to  the  Defendants,  it  should  be  mly  on  the  terms  of  the 
Defendants  paying  the  Plaintiff's  costs.  Notwithstanding  the  bill  is  dismissed,  the 
Court  haa  Jurisdietiim  to  give  the  Plaintiff  his  costs ;  Thamwn  v.  Mom.{l) 

Thk  Master  of  the  Bolu  [Lord  Lanodale].  The  only  way  I  could  do  what  you 
ask  would  be  to  say  to  l^e  Defendants,  I  will  make  a  personal  decree  against  you, 
oulesa  you  consent  to  relieve  the  Plaintiff  from  the  es^nce  he  has  bem  put  to.  What 
do  theJDefendants  ask  1 


(1)  6  Beavan,  77,  and  see  AUomey-Omttral  v.  OgUndm;  1  Vea.  jun.  246 ;  Oraneh  v. 
Brissei,  5  Ves.  398 ;  Cooth  v.  Jaek$on,  6  Ves.  41 ;  fFykJum  v.  Wykhann,  18  Ves.  395 ; 
Lewit  V.  LoxKgm,  3  Mer.  429 ;  LiOer  v.  Sherringham,  1  Newl.  Pr.  (3d  ed.)  B92 ;  Say  v. 
Boom,  5  Beavan,  p.  615 ;  Ufwn  v.  Beaver^  Turn  &  R.  p.  69  ;  fTindham  t.  Graham,  1 
Ross.  p.  347 ;  BougUu  v.  Cooper,  3  Myl.  &  K.  p.  382 ;  Ashe  v.  Berry,  3  Molloy,  p.  97  ; 
Downing  CoUege  case,  2  Myl.  &  Cr.  p.  673,  683 ;  JFestcott  v.  (Mifard,  3  Hare,  p.  274 ; 
Coopfr  V.  PUcher,  4  Hare,  p.  485;  Taylor  v.  Boffgarlh,  Y.-G  E.,  19th  Feb.  1844; 
Vryuhart  v.  Urpduart,  V-G  E.,  20th  Feb.  1844. 
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Mr.  Turner  and  Mr.  Montagu.  We  nwrely  aek  that  the  b31  may  be  dumiaeed 
without  ooets. 

[106]  The  Master  of  the  Bolls.  I  agree  t^t  I  have  no  authority  to  do  that 
which  IB  asked  in  this  ease. 

After  inreetigation,  it  hat  been  found  that  the  contract  is  not  of  such  a  nature, 
that  ihia  Courts  exercising  aa  it  is  bound  to  do^  its  diaereticm,  can  decree  |a  specific 
perfcmnanoe.  The  Plaintiff  having  failed,  the  ntmoet  I  can  do  ii  not  to  diaige  him 
with  the  costs  of  the  suit 

The  case  is  widely  different  from  those  which  have  been  referred  to.  If,  through 
the  exertions  of  a  Plaintiff,  tJie  Court  is  enabled  to  dUtribnte  a  fund,  or  if  it  makes  a 
declaration  of  rights  necessary  for  its  administration,  there,  although  the  Plaintiff  may 
fail  in  his  claim,  the  Court  will  not  permit  the  other  parties  to  carry  off  the  fruit  of 
his  exertions  without  defraying  his  costa  out  of  the  fund.  But  here  no  such 
circumstances  exist  There  is  no  conflict  of  rights  between  the  Defendants,  and,  in 
no  sense,  can  it  be  said,  that  the  Defendants  nave  reaped  any  advantage  from  the 
litigation  which  the  Plaintiff  has  carried  on.  The  bill  must  be  dismined  without 
costs, 

Jan.  21,  1845.  Mr.  Kindersley  asked  that  the  decree  mi^ht  be  exnnaied  to  be 
without  prejudice  to  the  Plaintiff*!  remedy  at  law.  He  cited  Jforwofc  v.  Bulltr 
(10  Ves.  ft  318). 

Mr.  Turner,  coiUr^  said  it  was  not  the  usual  practice.  He  referred  to  the  decree 
in  Thomas  v.  Doing  (1  Keen,  729). 

The  Master  of  the  Bolls  said  his  impression  was  that  it  was  unnecessary,  but 
that  the  reservation  mig^t  be  inserted  on  the  authority  of  the  case  cited. 


[106]   Obukshank  v.  M<yiCAB.   Nov.  16,  18,  19,  20,  1844. 
[S.C.14L.J.Cai.41.] 

A.,  B.  and  C.  agreed  to  enter  into  a  jtnnt  apeculation  in  tea.  One  consignraent 
only  was  made  1^  A.  to  B.,  which  was  paid  for  by  0.  Disagreemente  arose 
respecting  it,  B.  and  C.  insisting  that  it  was  a  spurious  article,  and  repudiating  the 
consignment  Held,  that  the  putnership  relations  were  not  put  an  end  to  by  the 
repudiation :  that  the  rights,  obligations,  and  liabilities  of  the  parties  could  not  be 
settied  by  any  simple  litigation  at  law  between  any  two,  and  t^t  the  matter  formed 
the  proper  subject  of  a  suit  in  equity. 

A  bill,  under  the  above  circumstances,  insisting  on  the  repudiation,  and  in  the  dUematm 
asking  to  have  the  accounts  taken,  and  the  rights,  &c.,  of  the  parties  determined. 
Held,  not  demurrable  on  the  ground  of  the  inconsistency  of  the  alternative  relief. 

There  are,  necessarily,  things  to  be  done  preparatory  to  the  commencement  of  a 
partnendiip)  and  matters  necessary  to  be  done  after  its  termination,  for  tiie  purpose 
of  winding  it  up.  These  are  not  to  be  excluded  in  the  connderation  of  the  partner- 
ship dealings  and  taruuactions. 

This  case  came  before  the  Court  upon  a  demurrer  to  the  whole  bill. 

The  material  allegations  of  the  bill  were  as  follows : — ^The  Plaintiffs,  Messrs. 
Cruikshank,  were  merchants  resident  in  London.  Mesn«.  Ramsay  &  Co.  were  their 
agents  and  correspondents  at  Sidney.  The  Defendants  M'Vicar  &  Co.  were  merchants 
at  Canton. 

An  arrangement  was  entered  into  between  the  three  firms  to  this  effect : — ^That 
M'Vicar  &  Gi.  should  purchase,  at  Canton,  teas  of  a  peculiar  C|uality  called  "  hyson 
skins,"  paying  for  the  same  by  bills  drawn  on  Cruikshuik  &  Ca  m  London.  The  teas 
were  to  be  consigned  to  Messrs.  Bamsay  for  sale  at  Sidney,  and  the  produce  to  be 
remitted  to  the  Plaintiffs  in  London,  and,  after  paying  the  expenses,  the  profit  was  to 
be  equally  divided  between  the  three  firms. 

In  May  1841  M'Vicar  &  Co.  wrote  to  the  Plaintiffs,  stating  that  they  had  entered 
into  a  contract  for  the  delivery  of  4000  chests  of  "hyson  skins"  tea,  and  they  drew 
on  the  Plaintiffs  on  account  thereof  to  the  extent  [lOT]  of  £12,000.   The  bills  were 
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by  die  Plaintiff  and,  with  the  eiroeption  of  one  for  £3000,  were  subieqaently 


uased^  of  the  quality  agreed  upon,  to  Messrs.  Ramsay  at  Sidney ;  du^  od  its  amval 
in  Febmary  1842,  instead  of  "  hyson  skins  "  it  waM  found  to  be  a  spurious  compound 
called  wojung  bohea,"  totally  unfit  for  any  market.  Messra.  Ramsay  &  Co.  there- 
npoa  wrote  to  M'Vicar  &  Co.  and  declined  any  interest  in  it,  but  stated  that  they 
voold  receive  the  tea  on  M'Vicar  &  Co/s  account^  and  treat  it  as  a  consi^ment  from 
them,  remitting  to  London,  as  they  desired.  In  July  1842  the  Plamtiffs,  being 
iaf(»med  of  the  state  of  cirounutauces,  repudiated  all  interest  in  the  teas. 

Messrs.  Ramsay  &  Co,  effected  sales  of  the  car|;o  consigned  to  them,  so  far  as  the 
same  was  saleable,  and  the  unsaleable  portion  remained  in  their  hands.  They  ranitted 
Tarioos  sums  arising  from  the  sales  amounting  to  £7000  to  the  PUintiffs. 

The  bil^  after  stating  to  this  effect,  and  setting  forth  the  correepondenoe,  alleged, 
that  the  price  charged  by  M'Vicar  &  Co.  exceeded  the  actual  costs  and  v^ue;  and  it 
insisted  that  if  Uie  PlaintiA  vmn  bound  to  adopt  the  consignment^  M'Vicar  &  Co. 
ir&t  only  entitled  to  charge  the  real  costs  and  value. 

That  if  the  Plaintiffs  were  bound  by  the  consignment^  an  account  ought  to  be 
taken  and  the  profit  and  loss  ascertained  and  borne  by  the  three  partners ;  but  that 
Bamsay  &  Ca  refused  to  bear  any  portion  (rf  the  loss  which  had  been  hitherto 
exdnnvely  borne  by  die  Plaintifb,  and  M'Vicar  &  Co.  reused  to  bear  more  than  one 
third. 

[108]  The  Plaintiffs  further  insisted,  that  they  were  entitled  to  repudiate,  and  had 
duly  repudiated,  the  oonsignment,  and  that  M'Vicar  &  Co.  were  bound  to  bear  the 
iriiole  loss,  and  to  repay  to  the  Plaintifib  the  amount  paid  by  them  upon  the  bills ; 
that  the  Flaintilb  were  entided  to  a  lien  on  the  surplus  money  (if  any)  in  the  hands 
of  Banuay  &  Ca  and  on  the  residue  of  the  carga  The  FlaindA  also  insisted,  that 
they  were  entided  to  recover  from  M'Vicar  &  Co.  the  profit  which  could  have  resulted 
to  the  Plaintiffs  from  die  adventare,  if  M'Vicar  &  Co.  had  duly  executed  their 
commission  according  to  their  instructions  as  undertaken  by  them.  The  Plaintiffs 
-also  insisted,  that  inasmuch  as  the  damage  was  joint,  and  M'Vicar  &  Co.  were  entided 
to  a  share  of  such  damages,  an  action  at  law  could  not  be  sustained  against  them,  and 
that  directions  ought  to  be  given  in  the  suit  to  ascertain  the  damages,  and,  if 
necessary,  an  issue  directed. 

The  bill  was  filed  a^inst  M'Vicar  &  Co.  and  Ramsay  &  Co.,  and  prayed  a 
dedarataon  that  the  consignmmt  bad  not  been  duly  made,  and  that  the  Pluntiffs 
were  not  bound  to  adopt  it :  an  account  on  that  footing,  and  that  the  balance  might 
he  paid  by  M'Vicar  &  Co. : — a  decbuvdon  that  die  PUtiutiffs  had  a  lien  on  the  residue 
-of  tbe  monies  and  the  unsold  cargo  • — a  declaration  diat  the  Plaintifis  were  entided  to 
•danana  for  the  breach  of  duty  and  for  proper  direcdons  for  ascertaining  the  amount 
The  mil  prayed  (in  the  altemadve),  that  if  the  Plaintiffs  were  bound  by  the  consign- 
ment, dien  that  the  consequential  accounts  might  be  taken,  with  siwcial  direcdons, 
AoA  diat  the  liabilides  of  the  three  firms  might  be  ascertained  and  paid. 

To  this  bill  one  of  the  firm  of  M'Viow  &  Co.  filed  a  general  demurrer  for  want  of 
equity. 

p.09]  Mr.  Kindersley,  Mr.  Turner,  Mr.  Roupell,  and  Mr.  Collins,  in  support  of 
the  demurrer.  The  claim  of  the  Plaintiffs  is  not  a  proper  subject  for  a  suit  in  equity ; 
dieir  remedy  is  entirely  at  law.  The  bill  prays,  in  the  first  place,  relief  dependent 
whdly  on  the  repudiation  of  the  only  partnership  transaction,  and  then  prays  altema- 
tire  relief,  on  the  foundation  of  the  vuidity  of  that  same  transaction.  This  is  setting 
DP  two  totflily  irreconcileable  claims,  which  is  a  form  of  proceeding  which  the  rules  m 
IWiding  do  not  allow. 

As  to  the  direct  relief,  the  bill  prays  first,  a  dedaration,  that  the  consignment 
vas  not  duly  made,  l^t  declaration  is  perfectly  unnecessary  to'enaUe  tbe  Pbintifib 
to  obtain  lenl  relief.  Secondly,  it  as^  for  an  account  of  the  monies  paid  and 
received  by  die  Plaintiffs,  without  alleging  any  complication  in  the  accounts  which 
{Movents  a  Court  of  law  ascertaining  the  state  of  accounts ;  on  the  contrary,  the  bill 
•states  the  simple  case  of  payments  to  the  amount  of  £12,000,  and  receipts  altogether 
of  £7000.  This,  therefore,  is  not  such  a  case  of  complicated  accounts  as  wanwits  its 
Iwog  made  the  subject  of  a  suit  in  equity.   iVutes  t.  Doa  SanUoi  (1  Y.  &  Jer.  674), 
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JHnwiddU  v.  Bailey  (6  Yes.  136),  MoseK  v.  (12  Price,  502),  King  v.  i?<»»e«  (2  Y. 
&  Jer.  33)  Foley  v.  iftff  (1  Phil.  399),  Darthez  t.  Cfenuns  (6  Beavan,  t65).  It  ia  like 
ffoare  v.  CoiUenan  (1  B.  C.  G.  27)  a  bill  for  an  aooount  of  monies  paid,  deducbing  the 
proceeds  of  the  tea.  paid  over.  The  existence  of  a  partnership  offers  no  difficulty  to 
the  Plaintiffs'  remedy,  for  the  whole  transaction  has  been  repudiated,  and  no  partoer- 
plOJ^hip  dealings  exist.  In  Nockels  v.  CroslMf  (3  Bam.  &  C.  814),  where  a  partner- 
ship tontine  scheme  was  abandoned,  it  was  held,  that  each  party  might  reoover  back,, 
at  taw,  the  amount  paid  by  him,  and  in  WaXker  v.  Han-is  (1  Anst.  246),  an  action  was 
brouffht  by  one  partner  against  another  on  t^e  purtnership  articles,  the  parties  having 
£ulea  to  carry  the  intended  partnership  into  operation.  Thirdly,  it  seeks  a  declara- 
tion of  lien,  but  lien  can  only  arise  on  contract ;  here  there  is  a  repudiadm,  beaides 
which  it  is  a  mere  legal  question,  and  the  subject  of  the  lien  is  now  in  the  hands  of 
the  Plaintiffs'  agents  and  correspondents.  Fourthly,  the  bill  asks  for  damages  for 
breach  of  a  supposed  contract,  but  this  f^;ain  is  a  pure  legal  question,  and  damages 
are  not  to  be  obtained  through  the  medium  of  a  suit  in  equity,  where  compensation 
is  never  awarded  for  the  injury  sustained  by  the  non-performance  of  a  contract. 
Sainsbury  v.  Jones  (5  Myl.  &  Gr.  1). 

With  respect  to  the  alternative  relief,  it  ia  wholly  irresular,  and,  in  point  of 

Ciding,  informal.  It  is  quite  inconsistent  with  the  case  stated,  which  proceecu  on  the 
is  of  repudiation  of  the  whole  putnOTsbip  transaction,  and  of  there  being  no 
partnership  contract ;  it  asks  relief  growing  out  of  the  oonfirmation  of  that  which  it 
IS  the  object  of  the  bill  to  set  aside,  and  a  transaction  cannot  be  set  aside  partially. 
MyddMm  v.  Lord  Kenyan  (2  Yes.  jun.  391).  By  the  settled  principles  of  equity 
pleading,  you  cannot,  by  bill,  seek  the  specific  performance  of  the  contract,  and  ask, 
in  the  alternative,  upon  fulure  in  obtaining  that  relief  for  the  return  of  the  deposit. 
Sainsbury  v.  Jones  (2  Beav.  462,  and  6  Myl.  &  Gr.  1),  Kmdall  t.  BeeheU  (3  Boas.  & 
M.  88). 

[Ill]  In  Lindsay  v.  LyntJi  (2  Sch.  &  Lef.  1),  the  original  bill  prayed  the  execation 
of  an  agreement :  the  Defenduit  denied  the  agreement  ae  stated  in  the  bill,  but 
admitted  a  different  agreement.  The  Plaintiff  amended  his  bill,  continuing  to  insst 
on  the  original  agreement,  but  praying,  in  the  alternative,  if  not  entitled  to  that,  to 
have  the  execution  of  the  admitted  agreement.    The  bill  was  there  dismissed. 

Mr.  Tinney  and  Mr.  Bolt,  in  support  of  the  bill.  If  the  Plaintifia  are  entitled  to 
any  relief  whatever,  upon  the  aUegattons  contained  in  their  bill,  the  geaenl  demurrer 
must  be  orerruled.  There  are  Uiree  grounds  for  equitable  interference,  on  which 
this  bill  may  be  maintained ;  fraud,  account,  and  equitable  lien. 

First,  "this  Gourt  has  an  undoubted  jurisdiction  to  relieve  against  every  species 
of  fraud."  Earl  of  Cheeterjield  v.  Janssen  (2  Yes.  sen.  154).  Here  the  bill  allegea  a 
case  of  very  gross  fraud  and  misrepresentation.  On  the  faith  of  the  Defencumts'' 
statement,  that  they  had  forwarded  to  Sidney  goods  of  a  given  quality,  the  Plaintiffa 
accepted  and  have  been  compelled  to  pay  the  bills  drawn  on  them  by  M'Yicar  &  Co. 
It  turns  out,  that  instead  of  tea  of  the  quality  stated,  they  have  sent  the  deletorious 
rubbish  described  in  the  bill,  and  have  charged  not  only  more  than  its  v^ue,  but- 
more  than  they  paid  for  it.  M'Yicar  &  Go.  held  a  fiduciary  position  towards  the 
Plaintiffs,  and  this  is  a  proper  case  for  careful  investigation  and  sifting  in  thia  Conrt. 

Secondly,  here  is  a  partnerehip  transaction  between  three  firms,  the  accounts  of 
which  are  unsettied.  How  can  ue  matter  be  determined,  except  in  equity  1  No 
pUL^  action  at  law  between  two  seta  of  litigaota  can  determine  the  ri^ts  between 
three ;  besides  which,  this  was  a  partnership,  and  no  action  at  law  can  m  maintained 
between  partners,  even  in  the  simplest  case,  unless  there  has  been  a  settlement  of 
accounts  between  them;  BovUl  v.  Hammond  (6  Barn.  &  Gr.  149);  and  further,  no 
separate  action  could  be  maintained  by  the  Plaintiffs  on  the  joint  contract  between 
them,  Bamsay  &  Go.,  and  M'Yicar  &  Go;  Hill  v.  Tucker  (1  Taunt.  7).  It  is  quite  a 
mistake  to  say  that  the  Plaintiffs  repudiate  the  whole  transaction  ;  they  insist  on  the 
joint  contract  for  a  tea  speculation,  but  they  reject  the  fraudulent  purchase  of  spurioua 
tea.  This  is  the  proper  forum  for  settling  the  different  equities  between  partners, 
but  even  if  M'Yicar  &  Go.  were  mere  agents,  the  Plaintiffs  could  sustain  a  lull  for  an 
account ;  Mackenzie  v.  Johndon  (4  Mad.  373 ;  and  see  Massey  t.  Banner^  p.  417). 

Thirdly,  the  Plaintifia  have  an  equitable  lien  on  the  produce  of  tiieir  money^ 
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independent  of  Uie  oontatot,  and  wliioh  lien  ean  only  be  enforced  here.  The  produce 
ii  in  tike  hands  of  Eamny  either  aa  agent  of  M'Vioar  or  m  partner. 

Tboim^  damages  cannot  be  recovered  in  equi^  iq  a  umjde  case,  yet  they  may  be 
granted  when  anziliacy  to  the  eqaitable  reliu  whudi  Uie  Court  is  in  the  course  of 
admzidsteiing ;  Aefawi  v.  Bridges  (2  Beavan,  239). 

Thb  Maktbr  of  tbm  Bolls  [Lord  Langdale].  This  case,  though  it  has  oocupied 
a  considerable  time  in  its  discussion,  and  though  the  transactions  between  [113]  the 
parties  are  to  be  collected  from  a  lengthened  corresp4»idence,  is  in  substance,  simple 
eno^i ;  some  questions  as  to  the  law  may  nevertheless  arise  upon  it. 

The  Plaintiffs  Cruikshank  &  Ca  were  merchants  in  London;  the  Defendants 
Bamaay  &  Co.  were  merchants  at  Sidney,  and  had  acted  as  the  correspondents  and 
agents  of  the  Plaintafis  there.  The  Defendants  M'Vioar  &  Co.  (a  member  of  which 
finn  is  the  demurring  party  in  this  case),  were  merchants  established  at  Canton.  In 
the  course  of  the  correspondence  between  Cnnkshank  &  Co.  and  Ramsay  &  Co.,  it 
was  suggested,  that  it  might  be  a  profitable  speculation  to  import  teas  from  Canton 
in  China  to  Sydney.  M*A^oar  &  Ca  and  Bamsay  &  Ca  were  willing  to  join  in  such 
a  speeulatioD,  and  after  some  oommonioation  with  a  member  ci  ike  firm  of  M^Viear 
&  Ca  who  resided  in  England,  a  proposition  was  made  fw  such  a  joint  speculation  in 
tea.  The  proposal  was  (»  this  nature : — that  teas  should  be  purchased  m  Cantcm  by 
M'Vicar  &  Co.,  the  means  of  payment  were  to  be  provided  by  their  drawing  bills  on 
Cruikshank  &  Co.  in  London,  who  were  to  accept  and  pay  those  bills ;  that  the  teas 
were  to  be  shipped  from  Canton  to  Sydney,  and  there  sold  by  Ramsay  &  Co^  who, 
after  paying  the  expenses  of  the  sale,  were  to  remit  the  proceeds  to  Cruikshank  &  Co. 
in  London.  Cruikshank  &  Co.,  were  to  repay  themselves  their  advances  on  the  bills 
intended  to  be  drawn,  and  the  oleu-  surplus  was  to  be  divided,  iu  equal  shares,  among 
the  three  parties  to  ^ob  speculataon. 

Tliia  proposal  was  sent  to  the  firm  of  M'Vicar  &  Co.  in  Canton ;  in  the  first 
iutaacei  th^  hesitated  about  its  acceptance,  but  in  a  letter  which  they  wrote,  on  the 
12th  of  Blay  1841,  to  Craikahank  &  Co.,  they  [114]  stated,  that  they  had  contracted 
for  the  purchase  of  a  certain  quantity  of  tea,  which  was  to  be  the  subject  of  the 
speculation  proposed  by  the  Plaintiffs ;  and  they  expressly  stated,  that  th^  proposed, 
in  that  instance,  to  adopt  the  plan  which  had  been  suggested  in  respect  to  its  quality. 
There  cannot,  I  apprehend,  be  the  least  doubt,  on  the  construction  of  that  letter,  tJiat 
they  did  agree,  for  that  term,  to  enter  into  a  speculation ;  not  a  general  partnership 
in  lUl  dealm^  and  transactions,  but  a  joint  speculation  at  the  joint  and  mutual  risk, 
and  for  their  joint  and  mutual  profit;  a  speculation  which,  if  fully  carried  out,  of 
necessity  constituted  a  partnership.  There  were  to  be  joint  and  mutual  dealiD|^  and 
transactions  which  could  only  be  considered  as  that  species  of  association  which  is 
called  a  partnership. 

In  a  few  days  after  writinff  that  letter,  dated  the  12th  of  May  1841,  M'Vicar  & 
Ca  drew  bills  of  exohange  on  Oruiksbank  &  Ca  in  London,  to  the  amount  of  not  leaii 
than  MOfiOOy  which  was  afterwards  inoraaaed  to  nearly  £12,000.  In  that  state  of 
things,  and  upon  the  foith  of  the  agreement,  which  consisted  in  the  acceptance  of  the 
proposal  previously  made,  Cruikshank  &  Co.  accepted  and  made  themselves  liable  on 
those  bills  oi  exchange,  and  at  the  inBtituti<ni  of  this  suit  had  paid  all  except  one. 
Here  then  was  an  agreement  for  a  species  of  speculation,  which,  if  completed  according 
to  the  intentions  of  the  parties,  would  have  been  a  trading  partsiershin,  and  upon  the 
faith  and  represeutation  that  it  was  to  be  duly  carried  on,  lulls  of  exohange  to  a  very 
l^e  amount  were  accepted  and  paid.  At  whose  risk,  uid  for  whose  benefit,  and  for 
what  purpose  were  those  bills  of  exchange  accepted  1  Did  Messrs.  Cruikdiank  &  Co. 
aeeept  them  merely  on  ^e  credit  of  M'Vicar  &  Co.  1  No ;  they  accepted  those  bills 
td  exohange  npon  the  risk,  for  the  purposes,  and  on  the  credit  of  the  pwt-[116]- 
nership  oontract,  entered  into,  for  the  benefit  of  themselves,  Bamaay  &  Ca,  and  of 
M^icar  &  Co.,  by  whom  they  had  been  drawn  for  the  purpose  of  the  trading  specu- 
lation. If  profit  had  resulted,  it  would  have  been  divided  between  the  three  different 
firms ;  but  if  loss  were  sustained,  it  would  have  fallen  on  the  three  firms  who  had 
engwsd  in  that  partnership  speciUation. 

^^ese  bills  of  emhange  were  drawn  in  the  month  of  May  1841,  but  no  shipment 
was  made  un^  November  1841,  when  a  shipment^  purporting  to  be  in  pursuance  of 
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this  oontract,  was  made.  Messrs.  M'Vicar  &  Co.  themselves,  in  their  letter  to 
Bamsay  &  Co.  of  the  llUi  of  November  1841,  which  aooompanied  the  ^ooda,  say, 
"  We  shall  be  obliged  by  your  receiving  the  same  on  oar  yant  aoconat  with  Messrs. 
Cntikshank  &  Co.  and  your  ^loodselves,  each  one-third,  remitting  the  proceeds  under 
disooont  to  these  gentlemen  in  Loodoa,  we  having  valued  udoq  them  for  tiie  entire 
cost  of  t^e  oareo.  There  can,  therefore,  be  no  oonbt  that  H^Vicar  &  Co.  intended 
this  to  be  on  the  joint  aooount^ 

When  Uiese  teas  oame  to  be  examined  by  Bamsay  &  Co.,  they  were  found  not  te 
answer  the  description  contemplated  by  the  parties.  They  were  teas  of  a  greatly 
inferior  quality,  and  instead  of  being  what  is  cfuled  *'  hyson  skin,"  were  a  manufactured 
article,  and  according  to  the  representation  made  here,  not  tea  at  all,  but  something 
which,  in  the  opinion  of  Ramsay  Se  Co.,  could  never  be  turned  to  profit  upon  the  joint 
account  The  invoices  described  it  aa  "  hyson  skin  tea,"  that  is,  tea  of  the  description 
contemplated  by  the  contract,  but  the  teas  themselves  were  really  of  an  entirelj 
different  quality.  Ramsay  Ss  Co.  finding  this  deception  practised,  invoices  of  one  sort 
of  goods  sent  wiUi  goods  of  a  very  different  description,  and  that  nothing  but  loss 
[116]  could  resnlt,  said,  "you  have  sent  this  tea  apparently  in  pursuance  of  the  con- 
tract, uid  have  so  represented  it  by  your  invoice ;  but  it  is  not  in  aooordanoe  with 
the  contiact,  and,  therefore,  we  must  decline  to  take  any  interest  in  it ;  we  reject  it. 
If  we  take  it  at  all  we  must  t^e  it  as  transmitted  to  us  on  your  own  account^  and  a» 
you  have  desired  the  proceeds  of  the  goods  to  be  remitted  to  Cruikshank  &  Co.,  we 
shall  act  accordingly.  There  is  nothing  in  their  letter,  from  which  it  is  to  be 
inferred,  that  every  joint  transaction  in  respect  of  this  matter  was  put  an  end  to  by 
the  rejection  of  that  |»rcel  of  goods. 

The  ar^ment  which  has  been  used  is,  no  doubt,  very  plausible.  It  is  said  this 
was  a  trading  concern,  which  was  to  be  carried  on  with  the  goods,  each  shipment  was 
to  be  a  separate  joint  transaction,  you  have  rejected  these  ^>ods,  and  thereby  put  an 
end  to  the  joint  transactions  altogether.  That  is  not  and  cannot  be  so.  Consider 
what  it  is  to  cany  on  a  trading  transaction,  or  a  partnership  of  any  kind.  Some 
things  must  be  done  b;^  way  of  preparation  for  or  introduction  to  the  rod  tnuisactions 
of  the  partnoiship  busineas.  ^^gain,  when  the  partnership  business  is,  in  one  sense, 
at  an  end,  still  you  have  not,  therefore,  put  an  end  to  the  joint  transaoticms ;  they 
must  necessarily  be  carried  on,  for  the  purpose  of  winding  up  the  concern  and  every 
thing  belonging  to  it.  So  that  when  you  speak  of  partnership  dealings  and  transac- 
tions, you  are  not  to  exclude  from  your  oonaideratioa  those  transactions  and  mattors, 
which  are  necessary  by  way  of  introduction  or  preparation  for  a  partnership  dealing, 
nor  are  you  to  exclude  those,  which  afterwards  loUow,  for  the  purpose  of  winding  up 
the  concerns  of  the  partnership.  It  is  very  true,  tfaat^  by  rejecting  the  parcels  of 
goods,  you  prevented  the  partnership  dealing  in  respect  of  that  parcelof  goods,  but  do 
you,  therefore,  put  an  end  [117]|  to  ^e  partnership  dealings  between  tiiese  parties  in 
respect  of  the  contract  entered  into? — do  you  make  it  any  otiier  than  a  joint  contract 
in  respect  erf  your  having  rejet^ed  that  oonsi^mentl  It  seems  to  me  very  clearly 
otiitfrwise.  It  would  be  a  strange  thing,  if  H'Yioar  &  Co.  were  to  be  at  liber^  to 
s<^7)  "  you  bave  rejeeted  my  bad  parcel  of  goods,  and  therefore,  I  shall  hold  myself, 
simply  and  merely,  as  a^nt  of  the  parties  upon  whom  I  drew  the  Inlls,  and  who 
accepted  them,  on  the  faith  that  I  was  really  performing  an  important  part  of  tko 
partnership  contract  which  we  had  entered  into." 

Ramsay  &  Co.,  for  themselves,  and  as  far  as  they  could  for  the  Plaintiffs  Cruikshank 
&  Co.,  rejected  the  consignment,  and  the  Plaintiffs  afterwards,  on  consideration,  con- 
firmed that  rejection,  altering  the  word  from  "rejecting"  or  "declining"  to 
"  repudiation ; "  they  repudiated  the  shipment  of  goods,  but  did  they  by  that  means, 
put  an  end  to  all  the  joint  liability  which  had  been  incurred  1  Did  they  deprive 
themselves  of  the  right  of  contribution  from  all  who  were  engaged  in  that  joint 
speculation  1  did  they  deprive  the  other  parties  of  the  right  of  contribution  1  They 
certainlr  never  did  anything  of  the  kind.  What  they  {uroposed  to  do  was  perfectly 
reasonable,  namely,  to  apply  the  funds  arising  out  of  the  shipment  which  had  found 
their  way  to  Bamsay  &  Co.,  towards  satisfaction  of  the  obligations  they  had  entered 
into  in  pursuance  of  the  agreement.  In  tiiis  situation  of  circumstances,  can  it  be 
alleged,  thai  Cruikshank  &  Co.  have  not  incurred  a  liability  on  the  account  of  that 
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amtrtot  brtmen  the  three  parties  1  Can  it  be  alleged,  under  the  ciroamstanoee  of 
this  case^  that  the  proceeds  fk  the  eoods  are  not  properly  atmlioable  to  the  satisfaotion 
of  that  liability  1  1^  as  will  probably  happen,  there  ihoula  be  a  ereat  defidenoy,  can 
it  be  said  that  th«ra  is  no  demand  against  M*Vioar  &  Co.,  and  if  lU^]  unsatisfied  by 
than,  is  there  no  right  to  oontribution  asainst  Bamsay  &  Ca  1  Can  the  extent  oi 
defieiew^  to  be  recovered  from  M 'Vicar  &  Co.,  or  Uie  amount  of  the  dsim  to  oon- 
tribution, as  against  Ramsay  &  Co.,  be,  in  any  way,  determined,  without  winding  up 
the  concern,  Idt  in  the  state  it  is,  and  that  too  in  the  presence  of  Ramsay  &  Co.  1  It 
is  perfectly  manifest  that  these  ar^  really,  not  simple  claims  to  be  made  one  party 
against  another,  but  joint  liabilities  and  obligations,  which,  with  the  rights  which 
nay  ultimately  arise  out  of  them,  cannot  be  investigated  and  settled  in  a  simple 
lit^tifHi  between  any  two  of  these  parties  in  the  abeence  of  the  rest. 

1  confess  I  have  had  alittle  more  difficulty  as  to  the  particular  mode  in  which  therelief 
in  this  bill  is  whjed,  but  I  should  have  thought  it  quite  of  course  to  ask  that  relief 
whidi  is  sov^t  in  the  altemadve  prayer.  What  coim  be  so  necessary  for  justice  in 
this  oas^  as  to  take  an  aooount  of  wa  dulings  and  transactions  between  the  parties : — 
to  have  the  proceeds  of  these  ^oods  duly  applied,  and  aftw  such  application,  to  make 
the  several  parties  contribute,  m  due  proportions,  to  the  loss  which  has  been  sustained  ? 
What  is  said  in  answer  is,  "  you  have  repudiated  the  contract."  It  would  indeed  be 
strange  to  suppose,  that  the  Plaintiffit,  after  having  accepted  and  paid  bills  to  the 
amount  off  j£12,000  on  the  faith  of  the  contract,  should  altoeether  repudiate  it  and 
all  the  ri^ts  arising  out  of  it.  That  was  never  expressed,  and  never  could  hare  been 
intended.    AU  that  was  done  was  to  reject  the  fraudulent  consignment. 

I  think  tlu^  the  Haintiffs  may  be  entitled  to  some  equitable  relief  quite  consistently 
with  some  of  tiie  spedfio  relief  vhieh  is  sooght  for  by  the  pnyer  of  this  bill.  Upon 
[^1  general  demnrrer  tbe  nde  is  tiiis,  that  if  the  PUintiff  is  entitled  to  any  rel  lief 
at  aU,  the  demnrrer  mnit  be  overruled ;  and  thcnrafore  it  is  not  snffieient  for  the 
Def^radant,  IfVioar,  soooessfnlly  to  make  out^  that  the  Plaintifh  cannot  have  this  or 
^at  partienlar  relief  they  most  establish  that  the  PUintiflEs  are  entitled  to  none.  If, 
t^er^ore,  Uie  eircomstanees  such  as  to  require  the  accounts  to  be  taken,  and  if 
tiiat  relief  can  be  granted,  consistently  with  the  statements  and  prayer  of  the  bill, 
then  the  demurrer  ought  not  to  be  allowed,  and  such  appears  to  me  to  be  the  case 
here.  But  really  the  whole  argument  in  favour  of  this  demurrer  seems  to  me  to  rest 
merely  on  the  omission  of  a  trifling  charge  or  statement  in  the  bill.  Who  conld 
tell,  beforehand,  whether  any  Court  of  Justice  would  say  of  these  goods,  that  they 
were  so  bad  and  so  different  from  the  goods  intended,  that  the  Flaintifib  had  a  right 
to  reject  them  ?  That  could  not  be  oonsidered  as  a  dear  question ;  and  what  the 
Pbuntiflb  say  is  this : — We  insist  we  were  parfeetiy  right  in  rejecting  this  consign- 
ment^ bat  it  may  turn  out  otherwise ;  and  if  it  does,  and  we  should  be  obliged  to  take 
these  goods  in  execution  of  the  oontraot,  then  we  are  entitled  to  relief  on  this  eronnd : 
first,  yon  say  by  your  invoices  that  you  hare  paid  so  mudi  im  this  tea ;  you  did  not, 
in  hetj  pay  anything  near  so  much  for  it ;  you  hare  charged  us  the  price  of  good 
"hyson  tea"  for  "stuff"  or  " rubbish  "  which  is  not  tea  at  idl,  but  something  manu- 
factured at  Cuitou ;  but  if,  in  spite  of  all  the  objections  we  make,  we  an  still  obliged 
to  take  it,  let  us  at  least  be  charged  with  no  more  than  you  paid  for  it.  This  is  not 
preceded  by  the  usual  suggestion  of  a  pretence,  which  I  think,  generally  speaking,  is 
used  in  pleading  by  way  H  introduction  to  such  a  change  of  the  statement  as  is  made 
m  this  tnlt ;  but  if  that  had  been  done,  in  the  ordinary  form,  thwe  [UO]  would  not^ 
I  ccmoeive,  have  been  any  difficulty  about  it 

There  are  other  grounds  of  relief :  thus,  there  is  a  statement  that  Bamsay  &  Ca 
will  not  contribnte  their  share  of  the  loss.  Can  they  be  compelled  to  do  so,  otnerwise 
ftan  in  a  proceedmg  of  this  nature  1  Then  it  is  stated  in  this  bill,  that  MTioar  & 
Co.  hare  utmitted,  by  letter,  that  this  was  a  very  bad  business,  that  the  teas  were  of 
a  very  inferior  quali^,  that  there  must  be  a  great  loss,  and  that  th^  are  willing  to 
pay  their  one-third  of  it ;  the  bill  then,  by  the  alternative  branch  of  the  prayer,  asks, 
that  if  there  be  a  partnership  dealing  with  respect  to  these  goods,  tiie  accounts  may 
be  tc^en,  and  a  declaration  made,  tnat  M'Vicar  &  Co.  ought  to  bear  the  whole  loss 
arising  f nun  their  consigning  such  goods  as  those  to  Sydney. 

Armagh  the  prayer  oTtiie  mil  is  so  shaped  as  to  create  some  doubt  on  the 
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matter,  ^et,  oonceiring  from  the  nature  of  the  tranuetion  eet  forth  in  the  bill,  that 
the  Plamtiffii  may  probably  (I  so  no  further,  because  the  whtde  statement  on  tfak 
oocaaion  rests  tmly  on  all^tioajbe  entitled  to  reliel  consistently  widi  aome  of  the 
specific  relief  prayed,  I  am  of  opmion  that  I         to  omrule  this  demmrer. 
Bemurror  overmled. 


[121]  Babwkll  v.  Beookel  /«  re  CmLiH.  Nw.  II,  1844. 

The  amount  of  a  bill  of  oosts  vas  included  in  a  setUed  account  between  a  aolieitw 
and  client,  and  retained  by  the  solicitor  out  of  monies  in  hie  hands.  Held,  that 
the  Court  had  not  jurisdiction,  upon  petition  under  the  6  &  7  Vict.  c.  73,  to  open 
the  account  and  order  taxation,  and  that  it  could  only  be  done  by  bill. 

A  special  petition  was  presented  for  the  taxation  of  two  bills ;  it  succeeded  only  as  to 
one,  as  to  which  the  order  might  have  been  obtained  as  of  coarse.  The  Petitioner 
was  ordered  to  pay  all  the  eosts. 

Mr.  Cattlin  had  beat  employed  as  the  solicitor  of  the  Defendant  Mr.  Brooks. 
On  the  15th  of  April  1843,  ^ter  dining  togethar,  Mr.  Cattlin  delivered  his  bill  of 
costs  to  Mr.  BrcK^.  At  the  end  of  the  bill  waa  a  debtor  and  mditor  aoooont  of 
reoeipte  and  payments  on  account  of  the  client,  in  which  the  amount  of  the  bill  of 
costs  was  included  as  an  item.  A  balance  of  £460  was  thereby  shewn  to  be  due  to 
the  client.  The  word  "approved"  was  written  at  the  foot  of  tiu  account,  under 
which,  bodi  parties  then  ei^ed  their  namee.  Mr.  foooks  presented  a  petition  for 
the  taxation  of  this  bill,  which  was  dismissed  on  the  ground  of  ite  not  qkainfying  any 
items  of  overcharge.   (See  7  Beavan,  346.) 

On  the  17th  of  July  1844  Mr.  Brooks  iH*e8ented  a  petition  for  the  taxation  of  the 
Inll,  which  had  been  thus  settled  on  the  16th  of  Apnl  1843,  and  of  another  bill  (rf 
costs  d^vered  on  the  23d  oS  March  1844,  the  taxation  of  which  second  bill  was  nfit 
disputed.  The  petitaon  now  specified  a  number  of  all^;ed  overcharges  contained  in 
the  firatmentioned  bill. 

Mr.  Eindersley  and  Mr.  Elderton,  in  support  of  the  petition,  contended,  first  that, 
there  had  been  no  payment  of  the  first  bill  within  the  meaning  of  Ae  6  &  7  Vict,  a 
73  (sect.  41 ),  and  that  therefore  the  Court,  upon  the  "  special  circumstances  "  appear- 
ing on  the  petition  might  now  [122]  direct  the  taxation,  although  twelve  months 
hiM  elapsed  since  the  delive^  of  the  biU.    (Sect.  37.) 

The  Master  of  the  Bolls  suggested  whether  the  "special  circumstances" 
necessary  to  be  shewn  under  the  thirty-seventh  section  must  not  have  reference  to 
the  lapse  of  time,  or  to  matters  subsequent  to  the  delivery  of  the  bill. 

Mr.  Turner  and  Mr.  Shebbeare,  cmtrii. 

The  Master  of  the  Bolls  [Lord  Luigdale].  I  cannot  approve  of  tiie  way  in 
which  these  accounts  have  been  settled. 

It  is  idleMd  that  there  are  eouitable  cirmmatukoes  under  which  thu  Court  can 
relieve  t^e  client  &om  this  settlea  account,  bat  can  it  do  so  upon  petitaon  1 

That  this  C(Hirt  has  jurisdiction  to  set  aside  a  settled  account^  there  can  be  no 
doubt ;  but  it  has  no  such  jurisdiction  by  petition  under  the  statute.  It  must  be 
done,  if  at  all,  bv  suity  and  in  the  ordinary  course  of  proceeding  in  a  Court  of  Equity. 

This  is  not  the  first  instance  in  which  I  have  held  that  such  an  appropriation  of 
monies  in  the  hands  of  the  solicitor  constituted  a  settled  account. 

Take  an  order  to  tax  the  second  bill,  but  as  it  was  unnecessary  to  come  here, 
specially,  for  that  order,  the  Petitioner  must  pay  the  costs;  although  I  feel  great 
reluctance  in  living  costs,  considering  the  way  in  which  the  account  was  settled 
between  a  solicitor  and  bis  client. 
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[123]  In  re  Drake.  Nov.  11,  1844. 

Fotition  to  tax  a  bUl  of  ootts  altar  payment,  on  the  gronnd  ai  trifling  overcharges, 
djamiaaed  with  eoita. 

This  was  a  petition  presented  within  twelve  mont^is  after  payment,  for  the 
taxation  of  a  bill  of  costs  amounting  to  £1 1,  on  the  allegation  that  it  had  been  paid 
onder  protest^  and  specifying  a  number  of  items  amoanting  in  the  whole  to 
£6t  14b.  8d.  which  it  insisted  were  overcharges. 

Mr.  Wright,  in  support  ot  the  jtetition.  Parent  in  this  case  was  made  under 
protest^  and  there  are  evident  overcharges.  Thu  is  sufficient  to  induce  the  Court  to 
direct  a  taxation. 

Mr.  J.  y.  Prior,  for  the  Respondent  After  payment  there  can  be  no  taxation 
under  the  statute^  nnless  special  oironmatanoes  "  are  shewn.  (6  &  7  Vie.  c.  73,  s.  61.) 
Payment  is  proved  not  to  have  been  made  under  protest)  and  the  items  complained 
of  are  trivial,  and  not  such  as  to  indicate  any  fraud.  (See  GInttm  v.  X^frurne,  Turn. 
&  IL  412,  and  Maaie  v.  Drake,  4  Beavan,  441.) 

Mr.  Wright,  in  reply. 

Thk  Master  of  thk  Rolls  [Lord  Langdale].  The  petition  piuys  for  the  taxation 
of  a  bill  of  costs  which  has  been  paid.  Thu  can  only  be  done  where  there  are 
''special  ciroumstanoes."  The  "special  circumstances"  here  stated  are,  that  the 
payment  was  made  under  protest ;  now  that  is  denied  by  the  Respondent,  and  not 
jpiroved  by  the  persons  who  were  [134]  {nresent,  and  who  mi^t  have  proved  it, 
This  is  the  only  special  circumstance,  except  an  allegatioo  of  trifling  errors  in  the 
bill  of  costs.  These  droumstanoes  are  not  sufficient  to  induce  me  to  order  the 
taxation  oi  this  bilL  I  must  dismiss  the  petiticm ;  but  not  being  satined  that  the 
itema  an  eorreot,  I  ahall  do  it  widiont  eoita. 


[124]  Holland  v.  Owynnk,   /n  re  Btbch.  Dee.  7,  16,  1844. 

[See  Ezforie  Jarnum,  1877,  4  Oh.  D.  839.   Distinguidied,  In  re  Ward  [18961 

2  Ch.  31.] 

After  the  expiration  of  a  month  from  the  delivery  of  the  bUl  of  costs  and  before  the 
expiration  of  twelve  months  an  order  o/c(W«  may  be  obtained  for  its  taxation. 

A  client  who  had  employed  a  solicitor  in  several  matters,  obtained  an  order  of  course 
for  the  taxation  of  the  costs  of  one  matter  only,  with  a  direction,  that  on  payment 
the  solicitor  should  deliver  all  the  papers  belonging  to  the  dient.  It  was  discharged 
with  oosta  fOT  irregularity. 

Mr.  Byrch  had  been  employed  as  the  solicitor  of  Mr.  Holland,  in  the  suit  of 
Bottmid  V.  Oyumney  and  also  in  other  causes  and  matters.  On  the  18th  of  Septemlw 
1844  a  bill  of  costs  was  delivered,  limited  only  to  the  suit  of  SoUand  v.  Gyumne. 

On  the  18th  of  November  1844  Mr.  Holland  obtained  an  order  of  course,  intituled 
in  the  cause  of  HdUtmd  v.  Qwynne^  to  tax  the  bill  of  costs  incurred  in  that  suit ;  and 
the  order  went  on  to  provide,  that^  upon  payment,  Mr.  Byrch  should  deliver  to  Mr. 
Holland,  upon  oath,  "  all  deeds,  books,  papers  and  writings,  in  his  custody  or  power, 
belonging  to  the  Petitioner  "  (Mr.  Holluid). 

A  motion  was  now  made  to  discharge  the  order  for  irregularity. 

Mr.  Tomer  and  Mr.  Malins,  in  support  of  the  motion.  This  order  for  taxation  is 
irrqialar ;  firsts  it  p2in  ma  obtained  as  of  course,  after  the  axpitation  of  a  monl^ 
from  the  time  <A  ita  delivery,  and  therefore  ought  to  have  bew  obtained  upon  a 
apecial  application.  In  re  Sa^  (uu2  Flower  (5  Bosvan,  n.  409),  the  Court  said,  that 
under  the  6  ft  7  Vict  (c  73)  "any  party  entitled  to  the  order  may  obtain  it  as  of 
course,  and  without  speciat  directions  within  one  month  after  delivery,  and  with  such 
qwcial  directions  as  the  Court  may  order  to  be  imposed,  after  the  expiration  of  one 
mnoth  from  tiie  delivery,  bat  not  after  verdict^  writ  of  enquiry,  or  payment  In 
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those  casei  a  special  order  made  upon  special  ciroanistanoefl,  to  be  proved  to  the 
satisfaction  of  the  Court,  is  required." 

[The  Master  of  the  Boli^.  The  Court  has  ctmsidered  and  settled  what  speciid 
terms  are  to  be  imposed  after  the  ez^ration  of  a  month,  and  within  the  twelve 
months,  and  the  order  in  such  instaooes  is  made  of  course.  (See  Be  Bnmleify  7  Bear. 
487,  and  the  note  p.  i88.)l 

Seam^f  the  oraer  ou{pit  to  have  comprised  the  taxatkm  of  all  the  oo«ts  doe  to 
the  solicitor.  In  PoMs  v.  VuUm  (nnreported  Bolls,  38  Haroh  1844)»  an  order  of 
course  for  the  taxation  of  one  of  several  bills  was  disehaived  with  coats  for  the 
irreipilarity.  Thirdly,  the  order  directs  the  delivery  over  of  (w  the  papers  belonging 
to  Mr.  Holluid,  upon  the  payment  of  the  coats  of  one  suit  only.  The  order  of 
course,  being  irregi^ar,  cannot  be  supported  on  tbe  merits.  Harris  v.  Start  (4  MyL 
&  Cr.  261),  Gr&ve  v.  Sansom  (1  Bcavan,  p.  297). 

Mr.  Lowndes  and  Mr.  Torriano,  eonirit,  contended,  that  the  order  being  intituled 
in  the  suit  of  Hi>2-£126^Iafui  v.  Owynne,  the  real  meaning  of  the  words  "  aU  papers," 
&c,  was,  all  the  pa^rs  m  that  specked  suit  That,  at  all  events,  if  diere  were  any 
doubt,  the  Court  might  now  introduce  a  few  words  in  the  onder,  and  limit  tbe  papers 
to  those  relating  to  this  particular  matter. 

The  Master  of  the  Boli^b  [Lord  Langdale^.  I  regret  having  to  diaeharge  this 
order ;  but  I  am  bound  to  do  so,  if  the  parties  insist  on  it. 

The  case  is  this : — Mr.  Byroh  was  employed  byi  Holland  in  several  matters;  in 
two  at  the  least.  A  bill  of  costs  was  delivered,  not,  as  it  is  said,  for  the  purpose  of 
taxation,  but  to  explain  the  situation  of  the  suit.  Mr.  Holland  obtains  w  order  of 
course  for  the  taxation  of  that  bill  alone,  not  comprising  in  it  the  other  costs,  and 
containing  a  direction,  that  upon  payment  of  that  particular  bill,  the  solicitor  ^ould 
deliver  up  aU  the  papers  belonging  to  Mr.  Htriland.  I  am  of  oinnion  that  this  was 
not  regular. 

It  has  been  formerly  settled,  that  a  party  obtaining  an  order  of  coarse  does  it  at 
his  own  peril,  and  it  was  distinctly  settled  by  Lord  Cottenham,  tiiat,  an  order  of 
course  wul  be  discharged  for  irregularity,  though  it  may  appear  upon  the  merits 
that  the  puty  mi^t,  on  special  application,  have  obtained  that  very  order,  or  one 
with  very  small  variations.  It  is  only  by  consent,  that  an  order  warranted  b^  the 
merits  can  be  made  on  tiie  oooaston  of  a  motion  to  dischaige  it  for  irreguUnty  as 
having  been  obtained  as  of  course.  Tbe  proceeding  might  seem  harsh,  yet  I  think 
the  rule  was  settled  by  Lord  Cottenham  to  the  sati^action  of  everybody.  After  the 
liberal  offer  made  by  the  Respondent,  I  regret  I  am  [127]  obliged  to  discharge  the 
order;  I  would  sustain  it  if  I  could,  but  I  nave  no  authority.  The  order  must  be 
discharged  with  costs. 


To  obtain  an  order  to  enter  a  memorandam  ol  service  of  a  copr  bill,  it  is  not 
necessuy  to  shew,  by  affidavit,  that  no  account  &c.,  is  thereby  prayed;  the 
certificate  of  counsel  of  the  fact  is  sufficient. 

Mr.  W.  James  moved  for  an  order  for  leave  to  enter  a  memorandum  of  service 
of  tbe  copy  of  tbe  bill  on  some  of  the  Defendants,  under  tbe  XXIV.  Order  of 
August  1841.    (Ord.  Can.  171.) 

The  affidavit  did  not  state  that  "no  account,"  Sk.  was  sought  against  the 
Defendant.  Counsel  stated,  that  thwe  was  no  uniformity  of  practice  of  the  Courts 
on  the  point,  and  said  that  he  was  ready  to  certify  the  fact  that  no  account,  &&,  was 
prayed,  he  having  drawn  the  bill. 

The  Master  of  the  Bolls.  You  can  only  certify  as  to  the  state  of  the  bill 
when  it  left  your  hands ;  it  might  have  been  altered  afterwards. 

Mr.  James.   Then  it  ought  to  be  taken  o£F  the  file. 

Th>  Masixr  of  the  Bolls  [Lord  Langdale}  at  first  stated  Uiat  he  woold  make 


Note.— See  In  re  Ptmder,  M.B.  10  April  1845,  8  Beav.  299. 


[127]  JoNBB  V.  Skifwith.  /on.  11,  1845. 
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enquiries  on  the  subject)  in  order,  if  possible,  [X28]  to  establish  an  uniformity  of 
wactice;  but  the  cases  of  Mawhood  v.  Labouchere  (12  Simons,  362),  and  Davis  v. 
rntU  (6  Beavan,  102,  and  see  Hvdmm  r.  Dwn^wortk^  3  Hare,  008)  having  been  subse- 
qnentij  oited,  he  said  tihat  he  thought  he  must  make  the  order  on  the  oertifioate  of 


UDder  the  S(duntors  Act  (6  &  7  Yict  c.  73)  references  for  taxation  may  be  made  by 
tJie  Vioe-Chuicellon  as  well  as  by  the  Lord  Chuioellor  and  Master  of  the  Bolls. 

In  tJiis  case,  which  was  a  petition  for  the  taxation  of  a  solicitor's  bill,  it  was 
stated,  in  the  course  of  the  argument,  that  an  impreaaion  prevailed  that,  by  the 
particular  terms  of  the  Solicitors  Act  (6  &  7  Vict  c.  73,  a.  37),  references  for  the 
taxation  of  solicitor's  bills  oould  only  be  made  by  the  Lord  Chancellor  or  by  the 
Master  of  the  Bolls,  and  that  such  orders  had  consequently  always  been  made  here 
and  not  by  the  Vice-Chancellors.    (Ex  parte  WtUtinsM^  2  Colly.  92.) 

The  Master  op  the  Bolls.  The  Act  says  that  the  reference  is  to  be  made  by 
the  Lord  Chancellor  or  the  Master  of  the  Bolls ;  but  in  this,  as  in  other  cases,  the 
jarisdiction  of  the  Lord  Chancellor  may  be  exercised  by  the  Vice-Chancellors  acting 
for  him  by  his  direction.  (See  63  Geo.  3,  c.  24,  s.  2 ;  S  Vic  o.  G,  s.  22 ;  and  J2«  Taylor^ 
10  Sim.  291.)  Partiea  have  certainly  been  under  a  very  great  mistake  if  they  have 
thou^t  that  orders  for  taxation  can  only  be  made  by  the  Lord  Chancellor  personally, 
w  bv  the  Master  of  the  Bolls. 

Mr.  Or.  Turner,  in  support  of  the  petition. 

Mr.  Kinderaley,  for  uie  Bespondent 


[129]  England  v.  Curunq.  July  20, 1843 ;  JvXy  12, 13,  15, 1844. 

[See  8aM  v.  BaymaU,  1868,  L.  B.  7  £q.  115.    On  point  as  to  variation  of  terms  of 
agreement,  see  now  Partnership  Act,  1890  (53  &  54  Tiot.  c  39),  s.  19.] 

Agreement  for  a  partnership  decreed  to  be  specifically  performed  by  the  execution  of 
a  proper  partoersbip  deed. 

Partners  may  make  constant  variations  in  the  terms  of  their  partnership  agreement 
which  may  be  evidenced  not  only  by  writing  but  by  their  conduct 

Injunction  granted  to  restrain  a  partner,  during  the  partnership  term,  from  carrving 
on  business  with  other  persons  in  the  name  of  the  old  firm,  and  from  publishing 
notices  of  dissolution.  To  a  bill  for  the  specific  performance  of  a  partnership,  one 
IMendant  objected  to  the  misconduct  of  another  partner,  who  was  a  Co-defena«it. 
Held,  that  this  defence  oould  only  be  made  available  upon  cross-bill. 

In  1831  Curling,  Hodges  and  En^and,  agreed  to  become  partners  in  the 
bosiDen  of  ship  agents,  to  bs  carried  on  at  Deal,  Bamsgate,  and  in  London,  and  on 
the  6th  of  July  1831  they  signed,  in  initials,  an  agreement  for  a  partnership  for 
seven,  ten,  or  fourteen  years.  A  deed  was  prepared  for  carrying  into  efiect  the  terms 
of  the  agreement,  which  underwent  some  alterations,  but  was  never  executed. 

The  parties,  however,  commenced  and  continued  to  carry  on  the  business  under 
the  name  of  Goodwin,  Curling  &  Co.  In  1842  differences  arose  in  consequence  of 
an  attempt  by  the  Defendant  Curling  to  introduce  some  near  relatives  as  partners 
into  the  concern,  without  the  concurrence  of  the  Plaintiff.  After  a  long  discussion, 
Corlittg,  in  April  1843,  ajave  notice  to  the  Plaintiff  to  determine  the  partnership  as 
at  Midsummer  next.  He  insisted  on  the  dissolution,  retired  from  the  rartnership, 
and  formed  a  new  putnership  with  the  Defendants  £dward  Spencer  Curling  the 
younger,  and  Qea  Hammond.  The  new  firm  oommenead  canying  on  tiie  business 
of  ship  agents  at  D«tl  tm  tiie  premises  of  the  old  firm,  under  the  name  (rf  Goodwin, 
Curling  &  Ca  They  opened  the  correspondence  addressed  to  the  old  firm,  and 
largely  circulated  notices  of  the  dissolution  of  the  old  firm. 


[128]   /•  rv  Cajeucw.   /tm.  14,  1845. 
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On  the  12th  of  July  1843  the  Plaintiff  filed  his  bill  against  Curling,  Hodees,  and 
^e  partners  in  the  new  firm,  praying,  that  the  agreement  of  the  6t^  of  July  ISSl 
might  be  specifically  performed :  for  an  injunetioa  to  re-[180]-«tnuQ  Cuiiing  and 
Hodges  from  enga^ng  in  the  bosinesa  of  sMpinng  agents,  alone  or  with  other  pOTaoii% 
before  the  ezprabon  of  tike  fourteen  yean  mentioned  in  the  agreement* — ^for  la 
in^uncti<m  to  restrain  Curling  and  die  new  partners  from  carrying  on  the  businea  d 
shipping  agents  in  the  name  or  style  oi  Messrs.  (Joodwin,  Curling  &  Co.,  and  inm 
using  such  name  or  style :  from  interfering  with  the  correspondence  or  property  of 
the  old  firm,  and  from  circulating  notices  of  the  dissolution  of  the  old  partaersh^i 
before  the  expiration  of  the  fourteen  years. 

Julif  20,  1843.    A  motion  was  made  for  an  injunction. 

Mr.  Femberton  Leigh  and  Mr.  Bates,  for  the  Plainfciflf. 

Mr.  G.  Turner  and  Mr.  Bacon,  corUrit. 

The  Master  of  the  Bolls  granted  an  injunction  in  the  following  terms:— 
Injunction  awarded  to  restoain  the  Defendant  Edward  Spencer  Curling  from  carrying 
on  the  business  of  shipping  agent,  in  partnership  with  the  Defendant  Henry  Curling 
Ttyon,  Edward  Spencer  Curling  the  younger,  and  George  Hammond,  or  any  oiker 
person  other  than  the  Plaintiff,  and  the  Defendant  E.  Hodges,  until  the  expiratios 
of  the  term  of  fourteen  years  mentioned  in  the  memorandum  of  the  6th  day  of  July 
1631,  or  further  order;  and  also  to  restrain  the  Defendant,  Henry  Curling  Tryon, 
Edward  Spencer  Curling  the  younger,  and  George  Hammond,  from  carrying  on  or 
engaging  in  the  business  of  shipping  agents  in  partnership  with  the  Defendant 
Edward  Spencer  Curling,  or  otherwise  in  the  name  or  style  of  Messrs.  Goodvin, 
Curling  &  Co.,  at  Deal,  Bamagate,  and  London,  or  in  any  other  such  place,  and  fmn 
using  uie  name  or  style  of  Messrs.  Gk>odwin,  Curling  &  Co.,  and  from  [131]  reoeiTinz 
or  possessing,  and  also  from  opening  any  letters  or  other  communication  addressra 
to  or  intended  for  the  firm  of  Goodwin,  Curling  &  Co.,  and  from  taking  possessioD 
of,  or  receiving  or  interfering  with,  any  of  the  property  or  effects  of  the  firm  of 
Messrs.  Goodwin,  Curling  &  Co.,  and  also  to  restrain  t^e  Defendant,  Edward  Spencci 
Curling  from  publishing  or  circulating  any  notice  of  the  dissolution  of  the  paitot^- 
ship  between  Edward  ^>encer  Curlin^^  Edward  HodgeSi  and  tha  Plaintifl^  bttore  the 
^piration  of  the  aforesaid  term  of  fourteen  years,  or  until  further  order. 

The  parties  proceeded  in  the  cause ;  Curling  put  in  an  answer,  denying  uaj 

rement  in  wnting,  and  insisting  that  there  was  a  verbal  agreement  wly.  He 
alleged  certain  acts  of  misconduct  on  the  part  of  Hodges,  which  he  innsted 
would  entitle  him  to  a  dissolution  of  the  partnership,  if  any  existed. 

July  12,  13,  15,  1844.    The  cause  now  came  on  for  hearing.  I 
Mr.  Purvis,  Mr.  Lloyd,  and  Mr.  Bates,  for  the  Plaintiff.  j 
Mr.  Kindersley  and  Mr.  Bacon,  for  the  Defendant  Curling. 
Mr.  Turner  and  Mr.  Bolt^  for  Hodges. 
Mr.  Whitbread,  for  other  Defendants. 
Mr.  Purvis,  in  reply. 

Sidutrd  V.  Damg  (2  Buss.  &  MyL  347),  Collyer  on  Partnership  (P.  197,  196,  and  : 
p.  198,  note  (d.),  Knoules  v.  Htmghtm  (11  Yes.  168),  were  cited. 

[132]  Jvly  16.  The  Master  of  the  Bolls  [Lord  Langdale],  in  substance,  said,  ; 
it  is  very  much  to  be  regretted  that  the  parties  to  this  cause  have  not  had  the  advaot^  ; 
of  advice  which  would liave  led  them  to  put  an  end  to  the  suit  as  soon  as  its  rol  ; 
purpose  had  been  accomplished.  The  subsequent  litigation  has  been  extremdy  i 
unfortunate,  and  certainly  would  not  have  occurred,  if  these  gentlemen  had  adopteo  : 
anything  like  prudent  advice. 

The  object  of  the  bill  is  to  establish  the  Plaintifi^s  right  to  the  benefit  of  s  ■■ 
partnership  agreement  dated  die  6th  of  July  1831.  Various  defenoes  are  set  up: 
first,  that  there  was  no  such  agreement ;  secondly,  that  if  there  was  any  such  agree-  '■ 
ment,  it  has  been  entirely  waived  and  abandoned ;  thirdly,  that  if  there  was  any 
such  agreement,  it  was,  snbsequentiy  to  the  making  of  it,  falsified  and  altered  by  the 
Plainti^  who  has  therefore  no  right  to  enfbroe  it ;  and  fourthly,  that,  assuming  there 
was  an  agreement  for  the  continuance  of  the  partnership  for  fourteen  years,  the 
conduct  ox  Mr.  Hodges,  one  of  the  paitners,  has  been  such,  that  the  Defendant,  Mr. 
Curlings  is  not  under  any  obligation  to  continue  in  partnership  with  him. 
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On  the  first  point,  I  am  of  opinion,  after  full  consideration  of  the  evidence,  that 
(be  original  document  which  has  been  produced,  signed  in  initials  by  all  the  parties, 
is  eridenoe  of  the  agreement  for  a  partnerdiip  between  them.  It  was  not  intended 
to  be  a  final  agreement,  or  one  containing  in  full  detail,  all  the  terms  on  whidh  the 
partnership  wm  to  be  carried  on,  but  it  was  to  be  the  foundation  on  which  th^  were 
to  proceed,  and  was  to  serve  as  instructions  for  the  deed  intended  to  be  prepared  for 
the  purpose  of  carrying  the  agreement  into  full  effect  by  formal  words.  Although 
we  nod  subsequent  negotiations  and  communications  between  England  and  Curling, 
for  the  purpose  of  introducing  into  the  deed  other  clauses  [1§3]  not  warranted 
perhape  by  toe  terms  oi  the  agreement,  still  that  does  not  prevent  there  being  a  prior 
biodiog  agreement ;  for  with  respect  to  a  partnership  agreement,  it  is  to  be  observed, 
that  aU  parties  being  competent  to  act  as  they  please,  they  may  put  an  end  to  or  vary 
it  at  any  moment ;  a  partnership  agreement  is  therefore  open  to  variation  from  day 
to  day,  &nd  the  terms  of  such  variations  may  not  only  be  evidence  by  writing,  but 
also  by  the  conduct  of  Uie  parties  in  relation  to  the  agreement  and  to  their  mode  of 
oondnoting  their  business.  (See  Oeddes  v.  fFtOiace,  S  Bli.  (0.  S.%  270,  JaeksM  r. 
Seigmidtt  I  Swan.  460) :  when,  therefore*  there  is  a  variation  and  alteration  (rf  the 
terms  of  a  partnership,  it  does  not  follow  that  there  was  not  a  binding  i^greement  at 
first  Partners,  if  they  ^ease,  may,  in  the  oonrse  cd  the  partnership,  dai^  come  to  a 
new  arrangement,  for  uie  purpose  of  having  some  addition  or  alteration  in  the 
terms  on  which  they  cany  on  ousiness,  provided  those  additions  or  alterations  be 
made  with  the  unanimous  concurrence  of  all  the  partners. 

In  this  case,  the  partners  intended  to  execute  a  deed ;  a  draft  was  prepared,  but 
never  iinally  settled  or  agreed  to;  the  consequence  of  which  was,  that  they  remained 
m  the  agreement  though  the  terms  of  it  were  never  reduced  into  that  formal  shape 
which  the  parties  intended.  They  might,  therefore,  very  naturally  have  considered 
^t  there  was  something  more  to  be  done  to  make  their  arrangements  complete,  and 
from  the  correapondence,  such  amwars  to  have  been  the  case :  but  did  it  ever  occur  to 
anybody,  that,  oecaaae  the  deed  was  not  perfected,  the  original  agreement  wu  to  be 
oooridered  as  waived  or  abandoned?  There  is  not  the  least  foundation  for  suoh  a 
so^estion. 

^ez^  it  is  said,  that  the  coudoct  of  England  has  been  saoh,  that  if  there  bad  been 
a  binding  agreement^  he  [134]  has  waived  it.  It  appears,  that  after  the  execution  of 
the  agreement,  the  partners,  as  between  themselves,  went  on  well  I  find  great  praise 
bestowed  on  Mr.  England  for  the  regularity  with  which  be  managed  the  business  in 
London ;  and  great  compliments  seem  to  have  been  paid  by  Curling  to  Hodges  for 
bis  attention,  gi^t' activity,  and  zeal  in  carrying  on  the  business  at  Ramsgate. 
Now  it  appears  that  both  Curling  and  Hodges  had  r^ations  growing  up  in  whom  they 
were  naturally  interested ;  and  it  appears  from  the  correspondence,  that  in  the  course 
of  ^e  year  1842  Mr.  Curling  improperly  formed  a  design  to  get  rid  of  England,  for 
the  purpose  of  introducing  his  relation  into  the  business,  which  had  been  carried  on 
^ofitalkhr :  that  appears  from  the  letters  of  Curling  himself ;  and  I  think  that  no  one 
can  read  tiiem  without  seeing^  that  he  was  (as  Mr.  Purvis  correctly  said)  sounding 
Hodges  from  time  to  time,  as  to  what  could  be  done ;  throwing  out  insinuations  as  to 
the  inactivity  of  England,  conveying  to  him  the  suggestion  of  giving  England  one- 
ei^th  instead  of  two-eighths  of  the  profits,  and  warning  Hodges  to  come  to  an 
arrangement  before  saying  a  word  of  this  matter  to  England.  A  more  unworthy 
course  of  conduct,  on  the  part  of  one  partner  towards  another,  can  hardly  be  imagined 
than  that  secret  and  underhand  dealing.  Insinuations  behind  the  back  of  England, 
[ffopositions  to  reduce  his  interest  in  the  concern,  and  a  warning  to  Hodges,  "  don't 
tell  England  what  we  are  doin^  until  we  have  agreed,  between  ourselves,  on  the  course 
we  shsJl  pursue."  Is  it  not  evident  that  it  was  the  intention  of  Curling  to  get  rid  of 
England  for  the  sake  of  his  interest  in  the  ooncem,  and  to  do  it  by  arranging  the 
means  between  himself  and  Hodges,  so  that  they  might  together  overbear  him  1 

"iir.  Hodges  seems  to  have  lent  an  ear  to  tms,  in  a  way  that  I  think  can  scarcely 
be  justified ;  concurring  in  this  sort  of  mancenrre  or  artifice,  namely,  to  propose  [131^ 
something  disagreeable  to  England,  and  if  he  did  not  conoar  in  it,  then  to  declare  that 
he  took  no  interest  in  the  concern. 

The  mnilt^  however,  was,  that  Hodges,  in  the  abaenoe  of  England,  and  without  his 
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knowledge,  coneented  to  vary  the  terms  of  the  partnei'ship.  England,  who  had  been  a 
clerk  ana  pulaier  with  Curling  for  forty  years,  finding  this  improper  course  of  dealiog 
introducea  into  the  partnenhia  was  naturally  surpriiwd  and  hurt ;  he  was  induced  to 
remonstrate,  and  this,  it  is  saia,  amounts  to  an  abflmdonment  oi  all  and  every  right  he 
might  hare.  Curling  takes  advantage  of  it,  and  I  will  have  no  further  connection 
with  you,  and  states  to  Hodges,  you  must  choose  between  me  and  England,  for  I  will 
have  nothing  more  to  do  with  England. 

Mr.  Curling  has,  no  doubt,  brought  forward  everything,  which,  by  possibility, 
could  be  considered  a  waiver  of  that  agreement ;  but  I  am  quite  persuaded  that  there 
is  nothing  which  oould  at  any  time  be  considered  as  a  waiver  or  abandonment  of  the 
agreement. 

Thirdly,  a  great  portion  of  the  argument  has  been  employed  to  prove,  that  the 
varia^ons  in  the  several  copies  of  the  agreement  shew,  either  that  there  was  no  original 
agreement  at  all,  or  that  if  there  was,  it  was  afterwards  falsified  and  altered  by  this 
Plaintiff.  I  am  of  opinion  that  that  evidence  entirely  fails.  I  think  I  have  seldom 
witnessed  a  proceeding  in  which  it  was  attempted  to  establish  a  malignant  fraud, 
which  this,  if  ^e,  would  be^  by  means  of  evidence  so  slight  and  contemptible  as  tins 
is,  in  every  part. 

We  have  here  the  original  document  signed  by  the  parties  themselves,  and  the 
single  circumstance  that  [136]  creates  anything  like  ambiguity  is,  that  it  appears  from 
the  colour  of  the  ink,  that  a  few  words  were  introducea  after  the  rest  of  the  paper 
had  been  written.  Those  words  certainly  appear  to  have  been  written  subsequendy 
to  the  rest  of  the  paper ;  and  from  that  I  am  asked  to  assume  that  they  were 
fraudulently  inserted,  alter  the  signature  of  the  parties  had  been  annexed.  It  is  very 
difficult  indeed  to  assign  any  reason  for  believing  that,  when  we  see  what  was  d<me 
on  the  occasion.  A  solicitor  had  been  previously  consulted,  and  after  the  agreement 
had  been  signed,  it  was  handed  to  that  solicitor  as  instructions  for  the  deed,  and  we 
have  the  dr^t  of  the  deed  with  those  few  words  inserted.  It  is  impossiUe,  Uierefwe^ 
to  believe  that  those  few  words  were  not  inserted  when  the  d  raft  was  sent  to  tiie  solicitor 
as  his  instructions,  and  I  think  it  is  ve^  hard  to  believe,  they  mast  not  have  been 
inserted  at  the  time  the  agreement  was  signed. 

The  fourth  point  is  this : — That  the  Court  cannot  continue  this  partnership  for 
remaining  year,  by  reason  of  the  alleged  misconduct  of  Mr.  Hodges,  and  tiiis  has  been 
dwelt  upon  at  great  length,  and  with  considerable  ingenuity. 

The  argument  is  this : — The  Plaintiff  seeks  to  continue  this  partnership ;  Curling 
the  Defendant,  alleges  it  ought  not  to  be  continued,  by  reason  of  the  misconduct  of 
bis  CoKlefendant  Hodges  and  insists  that  the  Plaintiff  must  prove  there  has  not  been 
such  misconduct,  or  otherwise  that  he  can  have  no  relief.  I  am  of  opinion  that  the 
Defendant  has  no  right  to  shift  his  own  dut^  upon  the  shoulders  of  the  Plaintiff.  If 
Mr.  Curling  desired  to  be  relieved  from  this  partnership,  on  the  ground  of  the  mis- 
conduct of  Mr.  Hodges,  he  ought  to  have  alleged  it  in  a  proper  proceeding  of  his  own 
against  Hodges.  He  can-p^7]~>^<>^  ^  permitted  to  shift  the  burthen  of  his  own  duty 
upon  the  Plaintiff,  and  insist  on  the  Plaintiff's  proving  that  there  has  not  been 
miBConduct.  How  could  the  Plaintiff  prove  that  negative  t  It  would  be  impossible. 
I  am  of  opinion,  that  those  circumstances  of  misconduct  alleged  in  the  answer  ought 
to  have  been  distinctly  alleged  in  a  bill  filed  by  Curling  against  both  England  and 
Hodges,  in  order  that  Hodges  might  have  been  fixed  with  misconduct  in  the  presence 
of  England. 

I  am  clearly  of  opinion,  that  the  misconduct  of  Mr.  Hodges  cannot  be  made  avail- 
able by  Curline  otherwise  than  in  a  suit  in  which  it  is  alleged  and  proved  as  against 
England  and  Hodges ;  and  I  cannot,  therefore,  give  to  Curling  the  relief  he  asks  on 
that  account. 

I  greatly  regcet  that  the  matter  has  gone  on  in  this  course.  I  think  Uiere  has 
been  a  total  forgetfulness  of  the  nature  of  a  partnwship  agreement^  for  that  there 
may  be  a  bindine  agreement  remaining,  after  there  have  been  several  variations 
evidenced  either  oy  writing  or  by  conduct,  is  what  cannot  be  in  the  least  doubted. 
As  to  the  allegation  that  there  has  been  a  waiver  of  the  agreement,  either  respecting 
the  duration  of  the  partnersbiis  the  share  of  the  profits,  or  other  essentials  to  this 
agreement,  I  think  there  is  nothing  of  the  kind.   I  have  no  doubt  whatever  that  there 
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mi  a  biDdiiig  SAreemeDt  betweeo  thete  parties,  uid  that  such  agreement  has  not  in 
substanoe,  been  abaiidoDed. 

This  bunnesB  has  been  carried  on  for  one  year  since  the  injunction  was  granted, 
bat  under  circumstaneee  which  cannot  render  it  beneficial  to  anyone.  This  it  a 
difficulty  that  always  uises  when  partnerdiip  contracts  come  under  the  conftideratiMi 
of  this  Court  It  IS  impossible  to  make  persons  who  will  not  concur,  carry  on 
a  bosiuess,  jointly,  for  their  own  common  advantage.  It  is  that  which  makes  every- 
thing of  tUB  kind  exceedingly  uncertain.  It  is  that  which  makes  the  Court,  on  ul 
meh  occasions,  exceedingly  anxious  (an  anxiety,  I  believe,  that  has  been  felt  hjr  every 
Jud^  who  has  ever  sat  in  a  Court  <m  Equity),  that  when  these  disputes  do  aiiae,  the 
parties  should,  if  possible,  come  to  some  arrangement  between  themselves,  to  do  that 
tor  Uieir  common  benefit,  which  the  Court  cannot  do  otherwise  than  at  the  common 
expense.  But  if  the  parties  insist  on  having  a  declaration  of  their  rights,  the  Court 
has,  over  and  over  again,  entertained  the  jurisdiction,  and  must  entertain  the  juris- 
diction, unless  some  one  or  two  of  several  partners  are  to  be  permitted  to  do  just  as 
tbey  like  with  the  partnership  rights  and  interest. 

The  question,  therefore,  upon  this  occasion,  is,  first,  whether  I  am  to  say  that  the 
PUintifi'  is  entitled  to  the  benefit  of  the  agreement  of  1831  or  not,  and  next  to 
ooosider  how  I  can  do  what  is  required,  for  the  {purpose  of  preventing  those,  who 
have  shewn  tiiemselves  dinmsed  to  do  so,  from  d^iriving  the  Plaintiff  oTtbat  ben^t 
Whtther  it  would  be  aseful  for  the  parties,  or  whe^er  they  desire  to  go  farther,  is 
quite  another  matter.  If  it  is  desire^  I  must  first  of  all  declare,  there  was  a  binding 
partnership  agreement.  There  may  or  may  not,  in  the  course  of  the  last  twelve  or 
thirteen  years,  have  been  variations  in  the  agreement,  evidenced  by  the  conduct  of 
the  parties,  and  I  think,  if  it  is  required,  I  must  direct  an  enquiry  what,  if  any, 
variations  have  been  agreed  upon  between  the  parties ;  next,  if  desired,  I  must  refer 
it  to  the  Master  to  settle  a  partnership  deed  according  to  the  terms  of  the  agreement, 
having  regard  to  such  variations  as  nave  been  afterwards  made,  by  common  consent 
of  all  the  parties.  It  may  be  proper  to  vary  the  terms  of  the  injunction.  If  not 
desired  to  be  varied,  I  shall  continue  it. 

[139]  With  respect  to  the  other  D^enduits,  it  is  stated  to  me,  that  they  entirely 
give  ap  their  snppoeed  right  to  carry  on  this  business  in  the  way  compUined  of.  By 
their  answer  they  sar  that  their  intended  partnership  was  dbsolved,  uid  they  desire 
to  be  rdieved  from  t^e  matter.  The  Plaintiff  was  witling  to  dismiss  the  bill  as  against 
them  without  costs,  proposing,  at  the  same  time,  that  his  own  costs  against  those 
Defendants  should  be  costs  in  the  cause.  These  Defendants  were  willing  to  have  the 
bill  dismissed,  but  required  that  the  costs  should  be  dealt  with  as  the  Court  might 
direct,  which  could  not  be  done  until  the  matter  came  on  in  its  regular  course.  The 
oonaequence  was,  that  the  suit  has  been  prosecuted  against  tboee  Defendants  up  to 
this  time.  It  appears  that  they  had  unwarily  been  drawn  into  a  concern  from  which 
tbey  were  glad  to  retire.  There  is  no  wrong  imputed  to  them  from  the  time  they 
seem  to  have  been  aware  of  the  nature  of  the  suit.  The  Plaintiff  was  not  wrong  in 
lain^pn^  them  here  in  the  first  instance,  for  they  were  eD^;aged  in  a  course  of 
proceedine  materially  violating  his  interest  Was  the  Plaintiff  wrong  in  retaining 
themt  He  <^ered  to  dismiss  them  without  costs;  they  did  not  accept  that^  and 
bow  the  costs  could  be  arranged,  otherwise  than  at  the  hewing  it  is  difBcolt  to 
iioagine.    I  shall  dismiss  the  bill  as  against  them  without  costs. 

With  respect  to  the  other  costs  of  the  suit,  I  have  really  no  doubt  about  it  I 
tiunk  that  Mr.  Curling  must  pay  them.  He  has  made  the  suit  absolutely  necessary 
by  bis  improper  attempt  to  get  rid  of  Mr.  England,  and  he  has,  besides,  founded  his 
defenee  on  principles  so  entirely  without  proper,  just,  and  legal  foundation,  that  this 
alcw  would  make  it  necessary  to  charge  him  with  the  costs  of  this  snit  as  &r  as  the 
Plaintiff  is  omioeroed. 

I  shall  give  no  oosts  to  Hodges. 

[140]  Abstract  of  Dborbb. — ^The  Court  doth  declare,  that  the  agreement  for  a 
co-partnership  dated,  &c.,  "  is  a  binding  agreement  between  the  parties  thereto,  and 
oQ^t  to  be  Bpecificallr  performed  and  carried  into  execution,  and  doth  order  and 
deoee  tiie  same  accordin^y."  Refer  it  to  the  Master  to  inquire,  &&,  "  whether  any 


Digitized  by 


56 


IN  BE  WBITOOHBE 


lauT.m 


and  what  vBriationi  hare  been  made  in  the  said  agreement,  hy  and  with  the  aasent 
of  the  several  parties  thereto  since  the  date  thereof."  Let  the  master  setUe  and 
approve  '*  of  a  proper  deed  of  oopartnership  between  the  said  parties,  tn  pursuance 
of  the  said  agreement^  having  regard  to  an^  variations  which  he  may  find  to  have 
been  made  in  the  savl  agreement,  as  herembefore  directed,"  and  let  Hie  parties 
execute  it.   Continue  the  injunction  against  the  Drfendant  CurHug.   lahattf  to 


[S.  C.  U  L.  J.  Gh.  19.  See  /»  »  BtaseU,  188S.  30  Ch.  D.  115 ;  In  n  JFeH  [1893]. 
2  Q.  B.  107.  See  also  Attomeys  and  Solicitors  Act,  1870  (33  &  34  Viet  c.  26), 
8.  4 ;  Solicitors  Eemuneration  Aot,  1881  (44  &  46  Vict  c.  44),  s.  8.] 

An  agreement  by  a  solicitor  to  take  a  gross  sum  from  his  client  in  lieu  of  costs  is  not 

void,  though  regarded  by  the  Court  with  jealousy. 
Settlement  en  a  bill  of  costs  between  a  solicitor  and  client  upon  a  special  agreement, 

precludes  an  order  being  made  upon  petition  for  taxation :  the  agreement  must  first 

be  set  aside  by  suit^  before  the  matter  can  be  reopened. 

Messrs.  Whitcombe,  Helps  &  Co.  wen  oonoemed  as  Bolidtor*  for  the  six  oo-lieifs 
of  the  late  Mr.  Wood  a£  Gloucester,  in  jnooeedings  taken  by  them  against  the  devisees. 
On  the  6th  of  April  1842,  one  of  the  actions  of  ejeotment  being  called  on,  a  nc^tiation 
for  a  oomiKtmuse  took  |dace  between  eounseL  The  devisees  offered  tiie  heirs  X10,000 
for  a  release  and  confirmation  of  the  will,  which  was  not  accepted.  The  ooansel  for 
the  heirs  asked  £1000  clear  for  each  of  the  six  co-heirs,  and  the  payment  of  all  costs, 
which  was  refused.  The  counsel  for  the  heirs  then  strongly  urged  the  acceptance  of 
the  £10,000  which  the  heirs  then  present  refused,  and  they  persisted  in  settling  on 
no  other  terms  than  that  of  receiving  £1000  each  clear  of  all  costs ;  whereupon,  their 
counsel  addressed  Mr.  Helps  and  said,  "  Now,  Mr.  Helps,  the  matter  rests  with  you, 
will  you  allow  the  parties  £1000  each,  and  take  the  remaindw  for  your  costs  1"  to 


uptHi  accepted.  The  settlement  was  unavoidably  delayed  until  the  12th  and  13th 
of  July  1842,  when  the  parties  attended  to  execute  the  necessary  deeds.  At  this 
meeting,  Greig  (one  of  the  co-heirs)  insisted  on  receiving  his  full  one^ixth  of  the 
£10,000,  he  remaining  liable  to  his  share  of  the  costs ;  the  same  was  accordingly  paid 
to  him  by  the  devisees.  Mr.  Hel^  then  offered  either  to  carry  out  the  a^ement 
made  at  the  trial,  or  to  deliver  hts  bills  in  the  regular  way,  but  he  furnished  no 
account  further  than  the  items  of  his  disbursements,  amounting  to  £2944.  After 
some  discussion,  the  five  remaining  co-heirs,  in  order  to  have  an  immediate  and  final 
settlement,  agreed  to  receive  the  £1000  each,  and  to  allow  the  solicitors  to  retain  the 
remainder  for  the  costs,  on  his  giving  a  receipt  in  full  of  all  demands.  A  full  and 
final  settlement  of  all  bills,  accounts,  and  money  transactions  between  the  parties  was 
thereupon  come  to,  and  signed,  and  which  proceeded  on  the  basis  of  the  arrangement 
origbuuly  siUEsested,  that  the  aohciion  were  to  take  their  costs,  chai^;es,  and  entencas 
at  £4000.  The  Respondents  afterwards,  in  September  1843,  delivwed  their  bill  of 
oosta,  amoonting  to  £4600  to  Mr.  Grei^  who  had  not  oonourred  in  the  airuigementb 
In  June  1844  the  five  heirs  preeented  a  special  petition  for  the  delivery  and 
taxation  of  the  bill  of  costs. 

Mr.  Kindersley  and  Mr.  Olasse,  in  support  of  the  petition.  First,  There  has  been 
no  payment  within  the  true  intent  and  meaning  of  the  statute  (6  &  7  Vict.  c.  76,  s. 
41).  There  cannot  be  a  settlement  of  a  solicitor  s  account  which  has  never  been  made 
out  or  delivered,  and  as  to  Greig  who  is  jointly  liable,  the  account  is  still  open. 
Secondly,  If  there  has  been  a  payment,  then  the  circumstances  [1^  of  the  case  are 
not  such  as  to  preclude  a  taxation.  A  client  who  must  be  assumed  to  be  ignorant  of 
such  matters,  agrees  to  pay  a  fixed  sum  to  his  solicitor  for  costs,  in  a  case  too,  where 
no  bill  of  costs  has  been  delivered,  and  where  no  one  intnrenes  to  protect  the  client 
from  the  influence  of  his  solicitor.   This  Court  will  not  sanction  such  a  ooune  of 


apply. 


[140]  /ft  re  Whttoombx.  Nw.  9, 1844. 
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intweeding,  or  allow  it  to  ioterfere  with  the  ftir  ascOTtainment  of  tiie  amount  really 
doe  from  the  client. 

Mr.  Turner  aod  Mr.  Chapman  Barber,  for  the  Bespondents.  A  payment  of  all 
coitB,  uid  a  aettiement  of  all  aooounti  and  touaaetdone  oetween  the  putiee,  has  beau 
made  upon  a  speeial  agreementu  This  is  a  complete  answer  to  tiie  apidicatum. 
An  agreement  to  take  a  fixed  sum  for  costs,  though  it  may  be  set  asioe,  is  not 

Toid ;  for  in  De  Feucheres  t.  Dawes  (not  reported)  an  action  at  law  was  maintained 
<Hi  such  an  i^greement.  While  that  agreement  remains  in  force,  no  taxation  can 
be  directed.  The  Court  cannot^  upon  petition  and  upon  affidavit,  enter  into  the 
qoeetioa  of  the  validity  of  this  agreement ;  it  can  only  be  set  aside  upon  bill  and 
Intimate  evidence,  and  in  a  proceeding  in  which  the  He^ndents  mi^t  file  a  croaa- 
Un,  and  obtain  any  discovery  they  may  require  from  the  Petitioners. 
Mr.  Kindersley,  in  reply. 

Thx  Master  of  thb  xtoixs  [Lord  Langdale].  In  this  case,  there  appears  to  be 
evidence  of  sudi  a  contract  between  the  partiea  aa  to  predade  me  from  ordering  a 
taxation.  I  make  no  observation  on  the  agreement,  nor  on  tJie  ri^ht  uie 
Petitioners  to  set  it  aside,  because  sitting  here  upon  petition,  I  have  no  jurisdiction 
to  set  it  aside,  and  I  mast  consider  it  valid  until  tnat  has  been  done. 

[14^  The  Petitioners  are  five  of  the  six  co-heirs  of  the  late  Mr.  Wood  of 
CRouoester,  whose  property  has  been  the  subject  of  litigation  in  almost  every  Court. 
Gonoeiving  they  had  a  right  to  be  established  against  the  devisees  under  his  will, 
they  entered  into  litigation  with  them,  in  which  the  Bespondents  acted  as  their 
solicitors.  After  a  great  expence  had  been  incurred,  it  was  suggested  that  it  would 
be  advisable  to  effect  a  compromise.  A  sum  of  X10,000  was  offered,  which  was 
refused.  Several  of  the  parties  were  desirous  of  securing  £1000  each,  clear  of  costs, 
aad  it  seems  tiwir  oounsel  suggested  to  Mr.  Helps,  "  The  matter  now  rests  with  you, 
win  von  allow  the  parties  £1000  each,  and  take  the  remainder  for  your  costs  T'  to 
whicD  Mr.  Helps,  lor  anything  that  appears  to  the  cont»uy,  being  both  just  and 
gwvoua,  consented.  Such  was  die  impression  on  hia  mind  in  the  oommunioation 
mween  him  and  oounseL  Mr.  Helps  relied  on  his  influence  over  his  clients  to 
induce  tbem  to  agree  on  what  had  been  proposed.  This  was  not^  however,  conclusive, 
for  it  does  not  appear  to  have  been  considered  that  the  parties  present,  and  certainly 
not  those  absent,  should  be  irrevocably  bound  b^  the  agreement.  They  might  have 
afterwards  said  that  £4000  was  more  than  sufficient  to  pay  the  costs,  and  we  require 
the  balance.  When  the  parties  afterwards  met  to  complete,  Groig,  the  most  active 
party  amonest  the  heirs,  did  not  approve  of  the  arrangement ;  he  required  the  peraon 
aotang  for  the  devisees  to  pay  him  tne  full  one-sixth  of  the  £10,000,  Mid  he  obtained 
payment  otherwise  than  through  Helps.  The  other  parties  met  together,  and  a 
disiniBsion  went  on  a  considerabre  time  as  to  the  settlement  Now  with  respeet  to 
the  five  Petiticmera,  Helps  had^  in  his  hands,  a  sum  of  £1666  belonoing  to  each. 
Ultimately,  each  agreed  to  receive  and  received  £1000,  each  took  fr«n  Helps  a  receipt 
in  full  of  ^  demands  for  law  ehu;ges,  and  [144]  thereby  eztingoiahed  idl  eUim  and 
demand  on  the  part  of  their  solicitors. 

I  think  that  this  receipt  and  these  circumstances,  while  tbey  stand,  shew  such  an 
isgreement,  that  I,  under  the  jurisdiction  I  am  now  exercising,  have  no  authority  to 
wder  a  taxation. 

I  must  remark  on  the  great  danger  which  solicitors  incur  when  they  enter  into 
soeh  arrangements  with  their  clients.  An  agreement  like  this  between  a  solicitor 
aod  client  for  taking  a  fixed  sum  in  satisfaction  of  all  demands  fw  costs,  is  an  agree- 
ment which  may  be  [wrfectly  good ;  but  this  Courts  for  the  protection  of  parties, 
looks  at  ev»y  tnmsaotaon  of  this  kind  with  great  suspicion.  The  matter  may  turn 
oot  to  be  perfectly  fair  and  ri§^t^  atill  it  exposes  the  conduct  of  the  solicitor  to 
sosiHcicm,  and  naturally  awakens  the  vigilance  and  jealousy  (rf  this  Courts  seeing  that 
one  par^  baa  all  the  Imowledge,  and  the  otlwr  is  in  ignorance.  But  it  is  not  because 
the  transaction  may  be  opened  that  therefore,  it  is  to  be  considered  aa  open  upon  an 
eecanon  on  which  the  Court  is  exercising  a  jurisdiction,  in  which  it  cannot  set  aside 
the  transaction. 

The  pnyer  of  this  petition  most  be  refused,  but  without  costs,  as  the  solicitor 
kss  not  acted  with  proper  ivudenee. 
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p.46]   In  n  Thomas.   Nov.  8,  1844. 

Lessee  of  a  hoose  and  fixtures  agreed  to  pay  the  expence  of  preparing  the  agreement. 
Held,  t^t  he  was  liable  to  pay  the  costs  of  preparing,  and  of  copies  of  an  mventoty 
of  the  fixtures  referred  to  by  the  agreement 

Mr.  Mew  agreed  to  let  to  Messrs.  Ablett  oertain  premises,  and  ^e  fixtares  and 
famitiire  therein.  The  draft  agreement  was  prepaured  by  'nunnas,  the  Icssot's 
solicitor,  and  it  provided,  that  the  agreement  and  the  counterpart  should  be  prepared 
1^  tlie  solicitor  of  the  lessor  at  the  expence  of  the  lessees.  The  draft  contained  no 
reference  to  any  schedule  of  the  fixtures  and  furniture, 

The  lessees'  solicitor,  on  perusing  the  draft,  stated,  that  "there  should  be  a 
schedule  or  inventory  of  the  furniture,  &c.,  taken,  which  should  be  signed  by  the 
several  parties,"  and  he  introduced  into  the  draft  a  sentence,  which  described  the 
fixtures  aud  furniture  as  "more  particularly  set  forth  and  described  in  a  certain 
schedule  or  inventory  mutually  signed  by  the  parties."  Mr.  Thomas  caused  an 
inventory  to  be  prepared,  and  two  copies  made  thereof,  and  the  ^r^ement  was 
executed.  An  order  was  afterwards  obtaioed  by  Messrs.  Ablett  for  taxiue  Thomas's 
loll  of  costs  amounting  to  £13,  2s.  The  Master  taxed  it  at  £9,  8s.,  and  uie  costs  of 
the  taxation  amounted  to  £10,  ISs.  6d. ;  one  of  the  items  struck  off  was  £2,  4s.  dd. 
oha»ed  for  the  preparation  and  copies  of  the  inventoiy. 

^Dus  was  a  long  special  petition  by  way  of  appeal  frun  the  Master's  decision. 

Mr.  Turner,  for  the  petition. 

[146]  Mr.  Kindersley  and  Mr.  Sandys,  amirii. 

The  Master  of  the  Rolls  [Lord  Langdale].  It  is  lamentable  to  see  parties 
inctiT  such  an  expence  respecting  so  small  a  matter.  The  lessees'  solicitor  considered 
the  agreement  defective,  without  the  reference  to  the  schedule,  and  intended  that  the 
furniture  should  be  identified  by  means  of  something  referred  to  in  the  agreement 
This  was  accordingly  done,  and  the  question  is,  by  whom  the  expence  is  to  m  paid. 

The  Master  thought  that  the  lessees  were  not  liable,  but  I  am  of  opinion,  con- 
sidering the  words  of  reference  in  the  agreement,  that  it  would  have  been  incomplete, 
and  could  not  have  been  pnfectly  expounded  without  importing  the  schedule  into  it 
This  item,  ought  not,  therefore,  to  hare  been  disallowed. 


[147]  Young  v.  Out.   (Ex  rekOume.)  Jvm  24,  27,  1844. 

A.  authorised  his  solicitor  to  borrow  £700  from  B.  to  pay  off  a  mortgage,  and  for 
that  purpose  executed  a  bond  and  a  transfer  of  the  mortgage.  The  solicitor  who 
had  in  his  hands  £700  belonging  to  B.,  handed  over  to  him  the  bond,  in  which  it 
is  stated  that  it  was  intended  as  a  collateral  security.  The  solicitor  retained  the 
transfer,  which  was  never  executed  by  the  mortgagee,  and  afterwards  absconded 
without  having  paid  off  the  mortgage.   The  Court  relieved  A.  from  the  bcmd. 

A  partr  recovered  payment  at  law,  but,  on  equitable  grounds,  repayment  was  decreed : 
Held,  that  the  Plaintiff  was  also  entiUed  to  interest  on  the  amount  reoorered  from 
the  time  of  its  payment 

The  question  was,  which  of  two  parties  was  to  suffer  by  the  fraud  of  their 
ocnnmon  solicitor. 

In  1839  Mr.  Rumsey  was  concerned  as  solicitor  both  for  the  Plaintiff  Mr.  Young 
and  the  Defendant  Ouy.  He  had  in  his  hands  a  sum  of  £700  belonging  to  Ony,  fw 
which  he  was  personally  liable. 

Applioations  having  been  made  for  the  £700,  Bumsey  deposited  with  Ouy  a  parcel 
of  deeds,  stated  to  belong  to  an  estate  of  Sir  W.  Young,  called  Risborou^h,  as  a 
temporary  security ;  the  Defendant  never  opened  the  parcel,  but  retained  it  in  his 
possession  until  the  lOUi  of  February  1841,  when  it  was  redelivered  to  Rumsey. 

In  the  same  year,  1839,  the  Plaintiff  was  possessed  of  an  estate  called  the  Itadnage 
estate,  subject  to  a  mortgage  to  Eeles  for  £7(K).   ^msey  represented  to  Uie  Plaintlfi^ 
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ocmtnuy  to  the  fadv  that  Eeles  had  demanded  payment  of  the  mortgage,  and  he 
pKpoBdd  to  eet  the  £700  adranced  hy  the  Defeodaat  upon  a  transfer  of  Eeles' 
nuvtgage,  and  which  the  Plaintiff  authorised  him  to  do. 

On  the  29th  of  August  1839  Rumsey  accordingly  sent  to  the  Defendant-  the 
partiealars  of  the  Badnage  estate  offered  as  a  security,  and  enclosed  a  letter  written 
by  the  Plaintiff  to  Bumsevt  stating,  that  be  should  feel  [148]  obliged  by  his  borrowing 
for  him  from  the  Defendant,  on  mortgage  of  the  Radnage  estate,  the  sum  of  £80^ 
for  which  he  would  execute  a  mortgi^e  and  bond  as  soon  as  they  were  ready. 

On  the  11th  of  October  1839  the  Plaintiff  and  Rumsey  executed  a  joint  and 
uewnX  bondf  whereby  they  beeame  jointly  and  severally  bound  to  the  Defendant, 
ooiiditi<med  for  die  payment  on  the  17th  of  April  1840^  of  £700  and  interest,  stated 
to  be  ^  aame  sum  as  was  mentitwed  and  intended  to  be  seourad  by  an  indenture  of 
eren  date^  made  between  Eeles  of  the  first  nart,  the  Plaintiff  of  the  seoMid  part^  and 
the  Defendant  of  the  third  part.  This  bond  was  some  time  in  Oetober  1839  aelirered 
over  by  Rumsey  to  the  Defendant. 

The  deed  of  transfer  was  also  executed  by  the  Plaintiff  alone,  and  not  b;^  Eelea, 
DO  receipt  of  the  consideration  money  was  indorsed  thereon,  and  it  was  retained  by 
Kumsey  down  to  his  bankruptcy  in  1841.  Rumsey  stated,  that  a  di£Soulty  existed 
in  paying  off  Eeles  without  six  months'  notice,  and  matters  so  rested.  Rumsey  paid 
to  the  L^endant  interest  on  the  £700  down  to  the  month  of  January  1841.  On  the 
10th  of  February  1841  Rumsey  obtained  the  redelivery  by  Guy  of  the  Risborough 
deeds,  npoo  giving  his  cheque  for  £700,  which  was  he)d  back  for  some  time,  but 
being  presented  on  the  11th  of  April  1841,  it  was  found  that  he  had  no  assets  at  his 
bintos.  Rumsey  absconded  on  the  12th  of  April  1841,  and  it  was  then  discovered 
that  a  fraud  had  been  ^wactiaed  by  him  on  both  parties.  The  mone^  had  never  bMn 
•dviiieed  to  the  Raintil^  no  commnnieatioD  nad  taken  place  with  Eeles  on  the 
subject  d  payug  him  off,  and  the  intended  secnritv  to  the  Defendant  had  never  been 
(xmideted.  The  Defendant,  howevw,  beine  «ititfed  at  law  by  virtue  of  the  [149] 
bond,  eommenced  an  action,  and  recovered  payment  £729  on  the  29th  ci  July 
1841. 

The  object  of  the  suit  was  to  recover  back  the  amount. 
Hr.  Tinney  and  Mr.  Roundell  Palmw,  for  the  Plaintiff. 
Hr.  Turner  and  Mr.  Goodove,  for  tiie  Defendant. 
Mr.  Allnutt,  for  the  assignees. 

Ftrndalmr  v.  Bioffrate  <6  Beav.  665),  Todd  v.  Beid  (4  B.  &  Aid.  210),  Bariktt  v. 
PenOmidnO  R  &  Cr.  760),  AusaeH  v.  BanffUy  (4  R  &  Aid.  395),  Barker  v.  Gremoood 
(2  Y. «  d  (Exo.),  414)  were  cited. 

TsK  Masiir  of  the  Rolls  [Lord  I^ngdale],  in  substance,  said,  that  it  was 
vnfdvtnnate  to  have  to  determine  which  of  two  innocent  persons  was  to  suffer  from 
dte  misconduct  of  their  solicitor. 

That  the  bond,  in  this  case,  stated,  in  a  parenthesis,  that  the  £700  thereby 
seenred  was  the  same  as  that  mentioned  in  the  transfer  of  Eeles's  mortgage  security ; 
sud  that  therefore  the  parties  knew  that  the  bond  was  merely  a  collateral  security, 
■fid  that  the  authority  was  to  raise  money  to  pay  off  the  mortgage,  and  not  to  raise 
nuMiey  on  the  bond  only,  unconnected  with  the  other  security ;  that  parties  thus 
dealing  with  an  a^ent  were  bound  to  satisfy  themselves  of  his  right  to  deviate  from 
the  limited  aothonty.  That  the  mere  possession  of  the  bond  was  not  sufficient  to 
^e  Qay  a  title  to  the  money,  and  here  the  case  was  much  stronger,  for  no  money 
was  erer  paid  for  the  bond,  and  the  only  consideration  given  was  a  debt  doe  from 
BoaiBB^  to  Guy,  payment  of  which  he  ccMild  not  obtain. 

[UMQ  Again,  the  Eisboroueh  deeds  were  delivered  to  Guy  in  Felmiary  1839, 
ud  were  not  redelivered  until  1841,  when  Rumsey  obtained  them  upon  his  giving 
a  draft  on  bis  bankers.  It  therefore,  that  tiruisaction  were  proper,  toe  deUrery  of 
the  bond  was  improper. 

That  the  prayer  of  the  bill  must  be  granted,  and  the  Defendant  must  repay  the 
£729  with  interest  on  the  £700  from  the  29th  of  July  1841,  and  also  the  costs  of  the 
mit 

Nom—fiae  Yowitsi  v.  WhiU,  7  Beann,  fi06. 
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[160]   In  n  Cabew.  D«e,  1844. 

After  payment,  an  ex  parte  order  for  tantion  u  irregular,  and  the  same  rule  applies, 
where  the  payment  is  made  by  a  mortgagee,  and  the  taxation  is  at  tile  instuioe  ct 
the  mortgmgor  as  the  party  ultimately  "  liable  to  pay." 

Mr.  Garew  had  been  employed  as  the  solicitor  of  mortgagees  on  the  OGoasion  of 
the  mortgage  being  paid  off.  His  bill  costs  against  the  mortgagees  in  the  trans- 
action amounted  to  £96.  The  mort^^ees  had  paid  the  amount  ^hough  the  mode  in 
which  that  was  effected  was  not  very  distiuotly  stated),  and  Mr.  Garew  had  given  his 
clients  a  receipt  for  the  amount.  After  this,  the  mortgagors,  as  the  parties  "  UaUe 
to  pay,"  obtained  an  ex  parte  order  of  course  for  the  taxation  of  Mr.  Caraw's  bill, 
under  the  provisions  of  the  6  &  7  Vict  o.  73  (sect  38). 

A  motion  was  now  made  to  discharge  t^e  order  for  irregularity. 

Mr.  Tomer  and  Mr.  Glasse,  in  support  of  the  motion.  The  order  for  taxation, 
obtained  behind  the  back  of  the  [ISlJ  scdioitcnr,  is  irr^iular ;  ior  where  a  bill  <A  costs 
has  been  paid,  a  raferenoe  lor  taxation  can  only  be  obtained,  under  tiie  forty-first 
section,  if  "  the  special  oireamstanoes  of  the  case  require,  and  then  tke  reference  is 
to  be  made  "  upon  such  terms  and  conditions,  and  subject  to  such  directions  "  as  to 
the  Court  shall  seem  right  The  order  ou^ht,  therefore,  to  have  been  obtained  upcni 
a  special  petition,  alleging  and  proving  circumstanoes  invalidating  tiie  settiement 
between  the  solicitor  and  bis  client 

Mr.  Kindersler  and  Mr.  Hallet^  amtrk.  Under  the  circumstanoes  of  t^is  case 
appearing  upon  the  affidavits,  it  is  doubtful  whether  there  has  been  anypayment  at 
aU,  but  certainly  not  one  within  the  meaning  of  the  Act  referred  to.  The  case  (rf  a 
mortgagw  does  not  come  within  sect  41 ;  for  how  cui  a  mortgagor  know  whether 
the  mortgagee  has  paid  the  bill  of  costs  1  Payment  as  wainst  a  party  liable  to  pay, 
must  mean  a  pa3rm«it  with  the  assent  and  coneurrenee  ox  such  puty.  Hie  cwder  is, 
therefore,  regular. 

The  Master  of  the  Rolls  [Lord  Langdale].  I  have  no  doubt  that  this  order 
was  irregularly  obtained,  and  the  greater  part  of  what  I  have  heard  in  support  of  it^ 
tends  to  shew  special  inrcumstaneea  which  ought  to  hare  been  brought  forward  upon 

a  special  petition. 

The  case  is  very  simple.  On  the  transfer  of  a  mortgage,  the  mortgagees  employed 
Carew  as  their  solicitor,  and  the  mortgagors  employed  White  &  Son  as  their  sobcitots. 
Of  course  the  mortgagees  could  not  be  called  on  to  transfer  the  estate,  until  they  had 
been  paid  the  mortgage  money  and  the  costs  incurred  as  between  the  mort- 
gagees and  their  solicitor.  The  amount  of  oosts,  when  properly  ascertained,  at  the 
risk  of  the  morteagee,  must  ultimately  be  paid  by  the  mortga^rs.  There  was 
formeriy  a  difficulty  in  a  mortgagor  obtaining  the  taxation  of  the  biU  incurred  by  his 
mortjgagee ;  bat  now,  under  the  recent  Act «  Parliament^  the  costs  may  be  taxed  at 
the  instance  of  tiie  mortgagor,  whether  they  have  been  paid  or  not  But  tiie  Act 
says,  that  if  there  has  been  payment^  "  special  circomstances "  must  be  shewn,  to 
induce  the  Court  to  tax  the  btU. 

It  is  said  that,  notwithstanding  the  mortgagees  have  paid  their  solicitor,  the 
mortgagors  may  come,  as  of  course,  and  obtain  an  order  for  the  taxation  of  the  paid 
bill.  It  would,  indeed,  be  strange,  if  a  settlement  of  account  between  a  solicitor  and 
his  client  the  mortgagee,  afforded  no  protection,  and  that  a  third  party  might  step 
in,  after  payment,  and  obtain  an  order  m  course  to  tax  the  bill  and  for  repayment  of 
anything  found  overpaid.  I  am  of  opinion  that  this  is  not  so ;  and,  although  tiie 
Act  does  not  prevent  taxation  after  payment  by  the  mortgagee,  still  it  is  not  to  be 
obtained  by  an  order  of  course. 

As  to  the  question  whether  there  has  been  payment  or  not  of  this  bill,  the  matter 
does  not  mpear  by  any  means  so  clear  as  it  ought  What  has  passed  is  this : — On 
the  13th  of  KoTember  White  &  Son,  fen-  tJie  mortgagors,  desire  to  have  from  Garew 
the  amount  of  his  charges ;  a  week  after  he  sends  the  amount  of  his  charges,  with  a 
receipt  for  the  amount,  sipped  by  himself.  White  &  Son  then  wrote  a  letter  stating 
that  they  considered  the  ^rges  too  hi£^.   Carew  gave  an  answer  representing  it  as 
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in  afiir  between  the  mortgafion  and  mortgagees,  and  intimating  that  he  bad  been 
paid  the  £96.  In  this  state  of  things,  White  &  Son  [163]  presentm  a  petition  for  an 
ocdo:  of  ooone,  and  on  tiie  petition  they  state  that  Garew  had  delirered  his  bill  to 
the  ioUdton  erf  the  Fetitionera  on  tiie  20th  of  November  1844,  oootaining  onreaaon- 
able  durgea.  Id  one  sense  he  had  delivered  it ;  hot  it  waa  aoetnapaiiied  by  a  reoMpt 
snd  a  statemMit  that  it  had  been  fully  paid.  Nov  it  ii  to  he  reooUeoted  tiiat  this 
ms  not  a  biU  of  Carew  against  the  mortgagors,  but  against  the  mortgagees,  but 
which  the  mortgagors  were  ultimatelr  liable  to  pay ;  yet  the  order  directs  the  Master 
to  certify  the  amount  due  from  the  Petitioners  to  Carew.  That  is  not  the  point  to 
be  ascertained.  The  point  to  be  ascertained  is,  what  was  properly  due  from  the 
motgageea  to  Carew,  or  from  Carew  to  the  mortgagees.  Hut  alcme  is  what  a 
■n^jagcn*  is  entitled  to  have  ascertained.  This  is  not  the  ordinary  case  of  a  taxation 
as  betweeii  aidioitor  and  client,  and  the  order  does  not  seem  to  me  to  contain 
provisiona  necessary  to  carry  into  effect  a  final  settlement  of  the  matter  as  between 
these  parties.   The  order  ia  inregular,  and  must  be  discharged. 

Tlure  oaanot  be  a  question  as  to  the  liability  of  the  biO  to  be  taxed,  and  one-half 
fli  the  droamataooes  stated  tcMlay  would,  if  brought  forward  in  a  proper  manner  and 
proved,  iDduce  me  to  order  its  taxation.  PrknA  fade,  where  an  oraer  of  course  ia 
dii^aiiged  for  iiregularity,  the  costs  are  to  be  pud  by  the  party  obtaining  it;  but, 
ooosidering  the  ambigui^  with  reapeet  to  the  mode  oc  payment,  I  shall  oisdMurge 
thk  order,  without  costs. 


LwvB  given,  after  cause  at  issue  and  io  the  paper,  to  file  a  supiJemental  answer  to 
ewreet  an  impntant  date. 

A  Defnidant  innsted  on  his  dischaige  under  the  Insolvent  Act  in  1836,  in  bar. 
After  the  cause  waa  in  the  P^psr,  he  disoovered  that  the  disofaarae  took  jdaoe  in 
18S6.  A  dischai;^  in  1886  wtmld  he  a  good  defence^  but  the  (Osohai^  in  1835 
wonld  not.   PermissioD  was  given  to  file  a  supplemental  answer  to  correct  the  date. 

A  Defendant  adcing  leave  to  file  a  supplemental  answer,  must  distinctly  state  the 
tanna  of  the  anaww  intended  to  be  ued. 

The  Defendant,  an  executor,  had  improperly  left  the  trust  funds  in  the  hands  of 
a  Bocantile  house  in  India,  which  had  failed.  He  had  proved  the  debt  against  the 
estate,  and  afterwards  received  the  dividends. 

The  bill,  filed  by  one  of  the  eaiui  qtu  tru^,  originally  sought  the  recovery  of  her 
share  (rf  the  dividends  only,  and  it  proceeded,  erroneously,  on  the  supposition  that 
tiie  DefoidaDt  had  been  a  bankrupt,  and  obtained  his  certificate  in  Eng^d,  that 
eonsaquently  he  was  discharged  from  his  liability  for  the  breach  of  trust,  and  was 
amwfliable  only  for  the  dividends.  It  also  stated  that  the  Defendant  had  taken  the 
benefit  of  the  East  India  Insolvent  Debtors  Act  in  November  1838.  The  Defendant 
denied  the  bankruptcy,  Init  admitted  the  insolvency  as  stated.  The  Plaintiff  excepted 
to  the  answer,  upon  tiie  ground  (amongst  others)  that  the  Defendant  had  not  stated 
the  date  of  the  insolvency,  and,  die  exeeption  being  allowed,  the  Plaintiff  amended 
her  bill,  stating  that  she  was  not  resident  in  India  at  tike  time  of  the  Defendant's 
bsolreDcy  tiiere,  and  insisting,  in  ^ect,  tiiat  in  consequence^  tfae  Defendant  was  not 
discharged  from  the  breach  of  trust. 

In  ue  further  aiuwer,  the  Defendant,  after  stating  that  the  Defendant  was,  at  or 
sboQt  the  time  in  the  bill  mentioned,  duly  adjudged  insolvent  under  the  provisions 
of  the  several  Acts  then  in  force  for  the  relief  of  insolvent  debtors  in  the  East  Indies, 
itated,  that  he,  the  Defendant,  was  snbse<»ientiy  to  the  month  of  August  1834,  viz., 
SI  As  kUeved  mi  As  numA  of  183S,  duly  disehaiged,  aooording  to  the  providons 
of  sodi  [166]  Aets,  as  in  his  Urnaa  answer  and  therein  menticmed.  And  the 
Ddsndant  insisted  on  the  benefit  of  the  statute  in  bar  of  the  claim  relating  to  the 
Weaehof  tmst. 


[164]  Fulton  s^  Qilhouil  Dee,  19,  1844. 
[Aflbmed  on  qspeal,  I  Ph.  623 ;  41  E.  &  731.] 
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After  the  caoee  waa  at  isBiie,  and  had  been  in  t^e  paper  for  hearing,  the  Defendant, 
moved  for  liberty  to  file  a  supplemental  answer,  for  more  correctly  stating  the  date  of 
the  Defendant's  discharge  under  the  Insolvent  Act  in  India,  wfaicfa  was  stated  in  the 
answer  to  be  in  April  1835,  when,  in  fact,  it  was  in  1836. 

The  Defendant  made  an  affidavit  stating  that  he  only  diwovered  tSie  error  on  the. 
6th  of  December  last,  and  that  when  he  put  in  his  answer  be  had  not  hie  diichar^  to 
refer  to,  nor  was  he  aware  of  the  date  thereof  or  of  the  peoiod  of  ^ng  hia  petition 
until  t^e  6th  of  December. 

It  appeared  that  the  object  of  pnttii^  in  the  supplemental  answer  was  this : — 
Under  the  9  O.  4,  c.  73  (sect  63),  the  Eaat  India  Insolvent  Act  in  force  in  April 

1835,  the  Defendant  would  not  be  discharged  from  his  liability  in  respect  to  the 
breach  of  trust,  whereas,  under  the  4  &  5  W.  4,  c  79  (sect.  1),  the  Act  in  force  in 

1836,  the  Defendant  would  be  disdiarged,  although  Uie  Plaintiff  was  than  resident  in 
England. 

Mr.  Kindersley  and  Mr.  Tennan^  in  support  of  the  motion.  The  Defendant 
on^t  to  be  permitted  to  file  a  sappleiDaental  answer,  in  order  that  the  £act«  may  be 
oorreetiy  stated.  The  Defendant  had  no  docmments  to  refer  to  at  the  time  he  put  in 
his  answer,  and  was  oompeUed  to  answer  forUiwith,  to  the  best  of  hia  belief,  which 
timia  out  to  have  been  erroneous  in  point  of  date.  It  would  {VS^  be  s  great 
injustice  to  bind  the  Defendant  by  an  innocent  mistake^  whieh  the  Court,  in  another 
form,  ia  in  the  constant  habit  ot  relieving  against^  where  the  party  comes  without 
delay. 

Mr.  Turner  and  Mr.  Toller,  conirh.  There  is  no  instance,  in  which  a  Defendant 
has  been  permitted  to  contradict  his  former  answer,  at  so  late  a  stage,  the  cause  being 
in  the  paper  for  hearing.  The  Plaintifi'  is  now  in  the  situation  to  obtain  a  decree 
against  the  Defendant  tor  the  breach  of  trust,  and  if  permission  be  given,  to  introduce 
into  the  record  now  made  up  a  most  important  fact,  the  effect  will  be  to  destroy  the 
Plaintiff's  right,  and  dnirive  her  of  the  benefit  of  the  Defendant's  admission.  Again 
the  Court  will  not  reueve,  wherc^  as  in  the  present  case,  the  faat  was  widiin  the 
power  of  the  Defendant,  and  by  reasonable  enquiry  and  dae  diligence,  might  have 
been  stated  in  the  former  uswer. 

Mr.  Kindersley,  in  reply.  M^DwgoiL  v.  Fwrier  <4  Buss.  486),  OmUng  y.  I%e 
Marquis  of  TomMand  (19  Yes.  628),  etreauoood  y.  Atkmstm  (4  Sim.  54),  JLkxBKy  v. 
WUsm  (1  Ves.  &  K  149),  B«U  v.  Duumore  (7  Bear.  283),  were  cited ;  and  see  SmOiow 
V.  Day  (2  Colly,  133),  and  Maddeford  v.  Ausknek  (11  Simons,  209). 

The  Master  of  the  Roli^  [Lord  LangdaleJ.  It  is  of  the  greatest  importance 
that  parties  should  be  kept  strictly  to  the  statements  sworn  to  by  their  answers. 

[167]  Here,  the  Defendant  states,  that  when  otdled  upon  to  answer,  he  had  no 
documents  to  assist  him,  and  that  he  was  obliged  to  speak  from  memoir.  He  stated 
his  discharge  to  have  b^  in  April  1835,  and,  at  a  very  advanced  period  of  the  cause, 
he  discovered  it  was  in  1836.  He  states  he  had  nothing  to  guide  him  as  to  this  date, 
and  that  he  committed  an  error.  It  is  true  that  he  mi^^t  have  had  tiie  means 
knowing  this  &ot,  which  arose  out  of  an  adjudication  in  a  public  Court,  under  iriiieh 
he  obtamed  his  discharge,  and  it  appears  that  the  applicationa  for  diachai^  are 
published  in  the  London  OeaeUe.  But  this,  on  the  other  fauid,  shews  that  this  was  no 
secret  matter  resting  in  Uie  Defendant's  own  breast^  and  nothing  e»dasivdy  within 
his  power. 

The  question  is,  am  I  to  allow  this  matter  to  be  corrected  7   I  think  I  must. 

I  am  sensible  of  the  great  inconvenience  which  may  be  caused  to  the  Plaintiff  by 
this  indulgence,  asid  for  anything  I  know  to  the  contrary,  the  consequence  of 
changing  this  date  will  be,  to  oblige  the  Plaintiff  to  withdraw  the  replication,  and  so 
into  fresh  evidence,  and  prove  a  number  of  -oircumstancea  which  otherwise  would 
have  been  unnecessary.  That  may  be  very  inconvenient  to  the  Plaintiff,  but,  on  the 
other  hand,  if  the  Defendant  ia  rigbl^  that  this  fact  has  been  erroneonaly  stated,  and 
that  l^e  correction  of  the  date  according  to  the  real  truth,  will  alter  the  Defen^bat'a 
liability,  and  cause  a  different  de^ee  to  be  made  from  that  whidi  would  be  made  in 
the  ^lesent  state  of  the  record,  the  Court  itself  has,  aa  it  appears  to  me,  the  strongest 
interest^  and  a  plain  duty,  to  use  its  best  endeavours  to  escape  from  the  chance  of 
dending  on  facts  which  are  ftdse^  and  making  a  decree  not  warranted  hy  die  taratii  ot 
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tbe  (MM.  [168]  This  is  not  a  case  like  M*Dougal  v.  Purrier,  where,  at  a  late  stage  of 
the  cftuse,  a  party  attempted  to  set  up  an  entirely  new  defence,  admitting,  all  the 
vb^  that  the  facts  stated  in  his  first  answer  were  all  true.  Here  a  party,  through 
OTor,  has  incorrectly  stated  an  important  date.  I  think  I  must  give  leave  to  tne 
Xiefendast  to  file  a  supplemental  answer  to  correct  the  date  upon  pajrment  of  costs. 

A  party  asking  leave  to  file  a  supplemental  answer,  ought  distinetly  to  set  forth 
tiu  tenns  of  f^e  answer  pnKwaed  to  he  filed,  and  here  the  I>efendaDt  must  be  strictly 
ttfflAoed  to  what  he  has  awed  by  his  notice  ctf  modon.  {fftular  y.  BoBu,  2  BeaTan, 
336,  M&T.  SaHle^  6  Beavan,  432.) 

Note.— This  case  was  affirmed  by  Lord  Lyndhurst,  L.  G.  1  PhiL  522.  The 
Defendant  afterwards  filed  a  supplemental  answer ;  and  at  the  hearing  of  the  cause, 
m  the  I5th  of  February  1845,  it  was  admitted,  that  the  vajiation  of  the  date 
introdnced  a  good  defence  against  all  claims  anterior  to  the  insolvency. 


[109]  TayxjOb  v.  Wtld.   Nw.  20,  35,  1844. 

[A  note  in  the  Addenda  states  that  this  case  was  afitnn«d  by  Lord  Cottenham 

on  July  26,  1846.] 

Tht  Court  assumes  that  an  order  of  an  English  Court  of  competent  jurisdiction 
proceeds  on  a  just  foundation,  and  will  not  enter  into  the  consideration  of  the 
mentA  of  it,  upon  an  ancillary  proceeding  taken  here  to  enable  the  partiee  to 
remove  fraudulent  impediments  created  to  defeat  the  execution  of  the  order. 

A  bill  was  filed  for  relief  against  a  conveyance  of  a  real  estate,  made  fraudulently  to 
defeat  a  sequestration  of  the  Privr  Council.  Held,  that  a  person  aJl^ied  to  ure 
OMicnrred  in  the  fraud,  and  to  whom  an  outstanding  term  had  been  assigned  to 
attend  the  inheritance,  waa  prop^ly  made  a  party  to  the  suit 

This  caoae  came  before  the  Court  upon  general  demurrer  for  want  of  eqnity. 

Hie  ^aintiff  and  the  Defendant,  Mr.  Taylor,  were  married  in  1880,  and  they 
separated  in  1837.  In  1838  tiie  Plainta£^  Mrs.  Taylor,  commenced  [s-oceedinga 
Munst  her  husband  in  the  Consistory  Court,  for  a  restitution  cf  conjugal  rights,  and 
tte  raoceeded  in  that  Court 

The  husband  thereupon  appealed  to  the  Court  of  Arches,  which  Court,  in  June 
IS39,  allotted  to  the  Plaintiff'  X800  a  year  for  her  alimony  during  the  dependence  of  the 
«tf.  In  June  1839  the  decision  of  the  Consistory  Court  was  affirmed,  whereupon 
Mr.  Taylor  appealed  to  the  Privy  Council,  and  the  Judicial  Committee  having,  on  the 
lOtli  of  FetNrnary  1842,  reported  to  Her  Majesty  that  the  sentence  ought  to  be 
affirmed,  and  tiie  principal  cwise  retained,  &o.,  Her  Majesty,  by  an  order  m.  oounoil, 
affirmed  the  same  aoomiingly. 

Mr.  Taylor  resitted  the  payment  of  alimcmy  sobaequmt  to  the  OTder  of  the  Privy 
Coonnl,  (m  the  eronnd  tiiat  the  alimony  had  been  granted  during,  the  cfepen^eiue  of 
fls  mt  only,  aiu  that  it  terminated  upon  tiie  final  sentenoe,  but  the  Privy  Coondll 
held  that  the  cause  was  a  depending  cause  until  Mr.  Taylor  had  complied  with  t^e 
<»der.  Several  monitions  issued,  some  by  a  single  surrogate,  for  payment  of  the 
arrears  of  alimony,  from  time  to  time  due,  but  which  were  never  obeyed,  and 
lequestoations  were  issued,  under  the  seal  of  Her  Majesty,  to  sequestrate;  the  real 
estates  of  the  [160]  Defendant,  Mr.  Taylor,  who  had  gone  abroad  previous  to 
November  1843.  The  bill  alleged,  that  the  Defendant  Mr.  Taylor,  in  order  to  d^eat 
the  Plaintiff'  ot  her  remedies  for  oompelling  payment  of  the  alimony,  had,  on  the  2lBt 
of  October  1843,  made  a  fraudalent  and  odourable  conveyance  of  his  real  estates  to 
tte  Defendant  Wyld,  who  was  to  hold  them  for  his  Mnafit;  and  with  the  same 
lAjee^  certain  outstanding  tenns  in  the  estates  had  been  conveyed  to  the  Defendaot 
Imo,  and  that  when  the  sequestrators  went  upon  the  estates,  thev  were  informed  of 
tiie  eonreyanoe,  and  th^  in  eonseqoence  returned  that  Mr.  Taylor  had  no  estates, 
ke^  whieh  they  could  ooUeet  On  the  SOth  of  July  1844  two  further  writs  of 
seq;iMrtntion  were  issued  by  the  Privy  Council,  to  eidtxoa  Uke  deerees  and  wders  fot 
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payment,  and  there  being  no  prospect  of  these  being  obeyed,  this  bUl  was  filed  by 
Mrs.  Taylor,  against  Mr.  Taylor,  Mr.  Wyld,  ana  Mr.  Lindo,  to  set  aside  the 
indentures  of  the  31st  of  October  1843  as  fnudnlent  and  void,  and  tiiat  the  naintiff 
might,  in  equity,  have  t^e  fall  bmefit  the  orders  and  seqaefttrations,  and  for  a 
receiver  and  injnnotion. 

To  this  bill  Mr.  Lindo  filed  a  general  demurrer  for  want  of  equity. 

Mr.  Teed  ami  Mr.  Faber,  in  support  of  the  demurrer,  referred  to  the  2  &  3  W.  4,  j 
c.  93  (sect  2),  the  3  &  4  W.  4,  0.  41  (sect.  28),  the  6  &  7  Vict  o.  38  (sect  8),  and  the  ; 
7  &  8  Tiot  0.  69  (sect  12),  and  to  2  Knapp  App>.  (pa^  xxiii.X  and  insisted,  that  j 
under  the  au^ority  therebv  given  to  the  Judicial  Committee  and  their  surrogates,  the  ; 
monitions  and  seqne»{161>trations  were  ill^al  and  void,  and  that  this  Court  c^ed 
upon  to  enforce  them,  ought  to  oonsider  their  validity.  Secondly,  that  Lind(^  being  j 
a  mtsre  trustee  of  a  term  which  was  to  attend  the  inheritance^  was  not  properly  made 
a  party  to  the  suit    (See  Brookes  v,  Burt,  1  Beavan,  106.) 

Mr.  Kinderslev,  Mr.  Turner,  and  Mr.  G.  L.  Russell,  in  support  of  the  bill,  argued, 
that  t^e  bill  was  founded  on  the  [oinciple  stated  in  Lord  Kedesdale's  Treatise  (page  i 
146),  that  "Courts  of  Equity  will  lend  their  aid  to  enforce  the  judgments  of  Courts 
of  ordinary  jurisdiction and  here,  by  collusion  and  fraud,  the  Plaintiff  had  been  j 
deprived  of  the  benefit  <tf  the  orders  for  alimony.    That  the  decrees,  orders,  and  I 
prooesses  of  Courts  of  competent  jarisdiction,  could  not  be  questioned  in  other  Courts 
of  the  oonntry.    That  credit  must  be  given  to  their  validity,  and  that  if  dioe 
were  any  iirecnhrit^  in  the  {ffoeeedmgs,  application  should  be  made  to  tibe  i 
Jndidal  Committee  for  the  purpose  of  oorreoting  them,  as  it  was  not  oompetent 
to  the  Ck»urt  to  nt  as  a  Court  of  Appeal  on  the  proMedinge  of  a  Court  of  last  . 
resort. 

As  to  Lindo  being  made  a  party,  they  insisted,  that  upon  the  allegations  oi  the 
bill,  he  appMired  to  rave  mizecl  himself  up  in  the  concoction  and  execution  of  ^e 
alleged  fraudulent  scheme  to  defeat  the  Plaintiff,  and  that  he  had  properly  been 
brought  before  the  CJourt  in  reapeet  of  the  estate  vested  in  him,  in  order  that  the  term 
mi^t  not  be  improperly  used  or  dealt  with,  so  as  to  impede  the  Plaintiff  in  die 
attainment  of  her  jnst  rights. 

Mr.  Faber,  in  reply. 

p.6S]  The  Master  of  thk  Bou^  [Lord  Langdale],  after  stating  the  previous 
fsots  as  allied  by  die  bill,  proceeded  aa  follows: — ^Tne  last  seqnestration  iaauad 
under  an  order  of  the  Judicial  Committee  on  the  30th  of  July  1844,  and  it  being 
perfectly  clear  from  what  had  {veviously  taken  place,  that  this  writ  of  seqnestei^on 

could  not  be  executed,  in  oonsequenoe  of  the  fraudulent  transfer  of  the  estate, 
obstacles  which  could  only  be  removed  by  the  authority  of  this  Court,  the  present 
bill  has  been  filed  for  relief  in  that  respect  The  principal  allegations  of  the  Plaintiff 
are  these — "  I  have  a  clear  right,  I  have  obtained  a  final  jud^ent,  and  have  issued 
pooesB  thereon,  but  I  am  unable  to  execute  that  process,  in  oonsequence  of  the 
fraudulent  acts  of  the  Defendants."  This  Court  is  then  asked  by  the  Plaintiff,  in  the 
exercise  of  its  jurisdiction,  to  prevent  her  just  rights  being  defeated  by  that  fraudulent 
act  of  Mr.  Taylor.  Mr.  Taylor  and  Mr.  Wyld  have  not  answered ;  but  Mr.  Lindo 
has  filed  this  general  demurrer,  and  in  support  of  it,  he  says,  first,  that  ever^r  order 
and  every  step  taken  before  the  Judicial  (Committee  of  the  Privy  Ckninoil  is  iU^al, 
diat  they  were  wholly  incompMent,  and  had  no  autJiority  to  do  anv  one  of  the  wMn 
thev  have  doni^  in  shtnt,  that  Uie  mattw  was  before  a  body  who  had  no  right  or 
jnnsdietion  to  interfere  at  all ;  that  every  <Hie  these  orders  ought  to  be  treated  as 
mere  nullities,  and  the  processes  founded  on  them  as  mere  injuries  done  to  the  persons 
to  be  affected  b^  them,  and  that,  in  this  (Tourt,  I  am  to  treat  them  as  nothing.  Mr. 
Faber,  whose  discretion  has  certainly  not  led  him  to  that  extremity,  says,  that  there 
are  some  of  them  which  are  not  within  the  jurisdiction  or  competency  of  the  Privy 
Council,  and  therefore,  the  whole  ought  to  be  treated  as  invalid.  I  have  gone  through 
the  several  Acts  of  Parliament,  though  I  cannot  say  I  have  fully  read  them,  because 
intimation  has  been  given  me  of  an  Act  of  Parliament  which  bad  [163]  the  effect  to 
render  valid  various  orders  which  were  considered  to  be  doubtful  under  the  authority 
of  former  acts,  and,  beyond  all  doubt,  the  Judicial  Committee  of  the  Privy  Council  baa 
BOW  jurisdietion  and  authority  to  do  these  acts.  It  has  had  it  for  a  considerable  length 
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of  time,  and  certainly  had  it  when  the  order  was  made  which  is  now  sought  to  be 
enfcHved,  and  when  the  hat  sequestration  was  issued. 

But  then  it  is  said,  that  these  orders  though  they  might  lawfully  be  made  by  the 
Judidal  Committee  <»f  the  Priry  Council,  bad  not,  in  Mct,  a  lawful  foundation,  for 
they  proceeded  on  some  anterior  proceedings  which  were  invalid.  It  has  really  been 
mi^oBed,  that  the  Master  of  the  Rolls  sitting  here  has  authority  to  consider  whether 
la  rader,  which  ia  within  the  competency  of  the  Judicial  Committee  of  the  Privy 
Goaocil  to  make,  has  or  has  not  proceeded  on  a  valid  foundation.  I  Uiink  a  more 
ridiealous  imputation  of  jurisdiction  to  this  Court,  I  have  scarcely  ever  heard.  If,  in 
a  cause  in  which  the  Jwueial  Committee  of  the  Privy  Council  is  competent  to  make 
an  order,  I  vera  to  take  <m  myself  to  oonsider,  whethw  that  Court  has  or  not 
proceeded  on  just  and  ^oper  grounds,  I  should,  in  fact,  be  making  this  Court  a  Court 
of  Appeal  from  the  decision  of  the  Judicial  Committee ;  that  Court  being  itself  not 
only  a  Superior  Court,  but  one  of  ultimate  appeal. 

It  is  said  that  this  is  not  so,  because  in  Bay  Court  and  particularly  in  this,  you 
Blight  have  a  prohibition,  and  that  there  are  authorities  in  this  country  which  will 
prohibit  any  Court  whatever,  from  prooeeding  in  a  matter  which  is  not  within  their 
jorisdiction.  I  do  not  mean  to  enter  into  any  discussion  at  all  on  that  subject,  and  I 
vill  not  express  any  opinion  on  what  could  be  done.  The  Court  of  Judicial 
C(HDmittee  of  the  Privy  rl643  Council  is  not  merely  a  Court  of  ultimate  appeal,  but 
it  is  a  Court,  whidi,  1^  its  Gonstituti<»i,  might,  in  many  inataoees  coatoaplated  by 
;  die  Acte  matang  it,  exercise  an  original  jorisdiction,  and  how  £ar  the  exercise  of 
I  ditt  original  jurisdiction  might  or  might  not  bring  into  any  other  Court,  the 
'  consideration  whether  the^r  are  exceeding  the  limits  they  ou^ht  to  exercise,  I  will  not 
express  an  opinion,  nor  is  it  necessary  for  me  to  do  so  m  this  case,  because  the 
Plsintiff  ia  now  endeavouring  to  enforce  process  founded  upon  orders,  which  it  is 
dear,  the  Judicial  Committee  had  jurisdiction  and  authority  to  make.  That  being 
so,  it  is  entirely  out  of  the  competency  of  this  Court  to  consider,  whether  these 
<ffder8  were  made  on  a  consideration  which  could  be  in  all  respects  justified,  I  am 
boond  to  presume,  that  the  order  was  made  on  a  proper  consideration  of  the  rights 
(tf  the  parties ;  and  it  being  within  the  competencv  of  the  Court  to  make  each  an 
oder,  I  will  not  enquire  into  the  merits  of  it,  still  less  will  I  do  so  on  a  demurrw  to 
diM  bill,  which  repeats,  again  and  again,  that  these  orders  were  duhf  made  and  the 
poeessea  duly  iuued  according  to  law. 

I  was  surprised  to  find  the  Court  asked,  on  a  demurrer  to  such  a  bill  as  this,  to 
imme  that  the  orders  of  one  of  the  higlMst  Courts  in  the  Kingdom  are  to  be 
treated  in  all  respects  as  nullities,  and  to  hear  the  facility  with  whi^  it  is  supposed 
that  orders  of  such  a  Court  can  be  called  into  question.    The  constitution,  no  doubt, 
has  provided  means,  whereby,  on  a  proper  occasion,  in  a  proper  place,  and  by  a 
!    [Htmer  proceeding,  anyone  who  is  aggrieved  by  the  order  of  any  Court,  or  by  the 
!    aathority  of  any  person  whatever  exercising  jurisdiction  in  any  Court  however  high, 
msy  obtain  redress  against  injury ;  but  recu-ess  against  the  orders  of  such  a  Court  as 
I    die  Judicial  Committee  of  the  Privy  Council,  cannot  [1661  ^  obtained  here,  by 
I    merely  alleginj^  without  any  proof  or  colour,  that  the  orders  are  made  without 
uthority,  and  are  altogether  null  and  void,  and  illegal. 

The  other  ground  argued  is,  that  Mr.  lindo  is  a  mere  agent,  or  is  a  mere  person 
hariog  a  dry  l«nl  eatate  veated  in  him  in  trust  to  attend  the  inheritance.  The  legal 
estate,  as  I  nnderatand  the  statement  in  this  bQl,  is  in  Mr.  Lindo,  in  trust  for  the 
inheritance  which  is  in  Mr.  "Wyld.  And  Mr.  Lindo  and  Mr.  Wyld  are  contriving 
with  Taylor,  by  these  fraudulent  means,  to  evade  the  FlaintifTs  just  claim,  acting,  as 
i^ipesrs  in  this  bill,  in  their  mixed  characters  of  agents  and  persons  having  the  legal 
ertate,  and  this  legal  estate  may  be  and  has  been  employed  by  them  to  defeat  the  just 
ri^ts  of  the  Plaintiff.  It  is  not  necessary  to  allege  that  he  threatens  so  to  use  it  I 
dunk  that  the  second  ground  of  demurrer  fail^  and  I  must  therefore  overrule  this 
demarrer. 

Demurrer  ovOTmled. 


R.  ni.— 3 
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[166]   Pkmbkrton  v.  Lanohore.   Jan.  23,  1846. 


Whether  a  party  o£  oDBound  mind  can  be  proceeded  against  by  Mrrioe  of  copy  loIL 
Quan. 

Mr.  Rogers  moved,  under  the  23d  and  24th  Orders  of  the  26th  of  August  1841 
(Ord.  Can.  171),  for  an  order  for  leave  to  make  an  entry  d  the  service  <rf  a  copy  of  a 
bill  of  revivor  filed  to  bring  the  husband  of  a  married  PLuntiff  before  t^e  Court.  The 
affidavit  in  >app<Ht  of  the  appdicaticm  stated,  "that  Uie  deponent  had  served  the 
Defendant  Wuuam  Kunn,  Hie  fjoardiaa  ol  J.  Knnn  a  person  of  nnsonnd  mind, 
assigned  under  a  commission  issuing  out  of  this  Court  to  pat  in  the  aoBww  of  the 
saidJames  Nunn,  to  the  Plaintiff's  original  bill,  with  a  copy  of  a  bill  <rf  revivor  and 
supplement,  which  did  not  pray  any  swpcena  or  an  account,  &c. 

Thk  Mabteb  of  thk  Rolus  [L<Hd  Langdale].  Have  t^iese  orders  ever  been 
applied  to  persons  of  unsound  mind  t  It  makes  a  material  difference,  that  the  party 
you  propose  to  biod  by  all  the  proceedings,  is  a  person  of  unsound  mind.  The  only 
exception  contained  in  the  Gteneral  Order  is,  certainly,  that  of  infants,  but  I  do 
see  how  the  case  of  a  party  unconscious  of  what  is  going  on,  is  to  be  distanguished. 
You  have  no  answer  or  traversing  note;  but  you  se^  to  bind  him  by  all  the 
proceedings  in  tiie  cause  in-  the  same  manner  aa  if  he  had  appeared,  and  answered 
the  bill. 

Mr.  B<^r8  wi^drew  his  apidin^ioii. 


Defendant  moved  for  an  order  absolute  to  dissolve  a  common  injunction,  the  Pluntiff 
had  been  unable  to  get  an  office  copy  of  the  answer;  time  was  ^ven  to  the 
Plaintiff  to  determine  whether  he  would  shew  merits  or  noeptions  aa  cause. 

Mr.  Bate  moved  to  make  absolute  an  order  mn,  tor  dissolving  an  injunction. 

Mr.  J.  Anderson,  eontrit,  stated  that  the  Pluntiff*s  solicitor  had,  down  to  the 
present  time,  been  unable  to  obtain  from  the  JEtecord  and  Writ  Clerks'  Office  any 
office  copy  of  the  answer,  and  therefore  had  had  no  opportunity  of  filing  exceptions 
thereto.  He  submitted  that  the  Plaintiff  ought  to  have  an  opportunity  of  consider- 
ing  whether  he  would  shew  exceptions  or  merits  aa  cause. 

Mr.  Bate  cited  SteaUejf  v.  Bond  (5  Beavui,  17&),  to  shew  that  such  an  indulgence 
could  not  be  given. 

The  Master  of  the  Bolls  said  he  would  make  enquiry  into  the  matter. 

On  a  subsequent  day. 

The  Master  of  the  Rolls  p^rd  Langdale]  (as  I  have  been  informed),  after 
referring  to  the  modem  practice  of  moving  orders  of  coarse  on  other  than  seal  days, 
said  he  thought  it  reasonable,  in  this  instance,  that  the  Plaintiff  ahoi^  have  an 
opportunity  m.  determining  whether  he  would  shew  merits  or  exceptions  as  cause. 


A  sum  of  stock  was  standing  in  the  name  of  a  testatrix,  which  her  exeouton  over^ 
looked,  and  the  dividends  remaining  andaimed,  the  stock  was  timnsfnTed  to  tiie 
National  Debt  ConuniBsioners.  Afterwards,  one  Sanders  procured  a  probate  in 
the  name  of  T.  Hunt  of  a  forged  will  of  the  testatrix,  and  obtained  a  transfer. 
Held,  that  the  probate  did  not  authorize  a  payment  to  Sanders,  and  that  a  party 
giving  faith  to  Uie  probate  was  bound  to  see  that  the  person  claiming  under  it  was 
a realT.  Hont 


[167]   Gibson  v.  Chayters.   Jan.  16,  1845. 


[168]   Ex  parte  Joluffe.   Nov.  9,  1844  ;  Jan.  11,  1846. 
[S.  C.  14  L.  J.  Ch.  134 ;  10  Jur.  813.] 
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Undar       abore  cueumitaiice^  ft  tmufier  £rom  the  aggregate  fund  is  ihe  name  of 

the  CommisncMure  was  orderei]  to  be  made  to  the  reiEuezeoator. 
Coiti  oat  of  the  fund. 

Hie  Petitionen  in  this  case  were  the  two  Burviviug  executors  of  Mary  Hunt,  late 
ef  Queen's  Square,  Bristol,  who  died  on  the  4th  of  October  1806,  having  made  a  will 
dated  the  22d  of  Auffuat  1797,  and  two  codicils  dated  respectively  the  24th  of 
JmvMXj  1803,  and  27m  of  March  1804,  which  were  duly  proved  by  the  Petitioners 
and  William  Burgess,  since  deceased. 

Mary  Hant,  at  the  time  of  her  death,  was  entitled  to  three  sums  of  stock,  viz., 
the  sum  of  X336,  9s.  5d.  Navy  S  per  cent  annuities,  the  sum  of  j£1210  consolidated 
Z  per  cent,  annuities,  and  the  sum  of  £3456,  3s.  3d.  £3  per  cent  Reduced  annuitieB. 

The  executors  {nroeured  the  two  sums  of  £336,  98.  5d.  Navy  6  per  cent  annuities, 
and  £3466,  Ssl  3d.  3  per  cent  Bednoed  annuities,  to  be  transfened  into  thdr  own 
naraes;  but  the  Petitioners  stated  that,  althoU|^  the  sum  of  £1210  oonadidated 
3  per  cent  annuities  was,  in  fact,  standing  in  the  name  of  Mary  Hunt  at  the  time  of 
her  death,  her  executors  were  not  aware  of  it  It  now  appeared  that  the  dividends 
<i  the  same  stock  were,  from  the  time  of  her  death  until  the  year  1830,  received 
ooder  a  power  of  attorney  which  Mary  Hunt  had  executed  to  the  partners  in  the 
trm  of  Presoott,  Qrote  &  Ca  in  London,  who,  from  time  to  time,  remitted  the 
dividends  when  received  to  Messrs.  Tyndal,  Elton  &  Co.,  or  their  successors  in  business, 
as  they  [109]  had  been  accustomed  to  do  in  the  lifetime  of  Mary  Hunt  Messrs. 
Tyndal,  Elton  &  Co.,  and  BaiUie,  Ames  &  Ca  their  suocessors,  received  such  dividends, 
bat  gave  no  notice  thereof  to  the  executors  of  Maiy  Hunt  In  the  year  1830  the 
enly  survivor  of  the  persons  named  in  the  power  of  attorney  died,  the  dividends  of 
'  the  £1210  ooDsolidated  3  per  eent  annuities  were  no  longer  received,  and  oa  the  5tb 
:  day  of  January  in  the  year  1840,  no  claim  faavine  been  made  tor  dividends  sub- 
eequent  to  the  5th  of  January  1830,  the  sum  of  sto»  was  tiansfemid  to  the  aooount 
of  the  Commissioners  for  the  Eeduction  of  the  National  Debt  by  the  Chief  Aooountant 
of  the  Governor  and  Company  of  the  Bank  of  England.  The  surviving  executors 
I  having  afterwards  discovered  tne  facts  in  the  month  of  June  last,  requested  Uie  Bank 
of  Edigland  to  retransfer  the  sune  stock  to  them,  when  they  were  informed  that  the 
same  had,  some  time  before  {i.e.,  on  the  31st  day  of  May  1642),  been  transferred,  or 
18  was  said,  retransferred  to  Thomas  Hunt,  as  the  executor  of  Mary  Hunt,  and  that 
arrears  of  dividends  had  been  paid  to  him  on  the  next  following  day.  A 
retransfer  to  the  Petitioners  was,  under  these  droumstaiKes,  refused  by  the  Bank  of 
^gland,  and  thereupon  this  petition  was  presented,  praying  that  the  Commissioners 
for  the  Beduction  of  the  National  Debt  might  be  ordered  to  transfer  the  same  stock 
to  the  Petitioners,  and  to  pay  to  the  Petitioners  tiie  amount  of  dividends  aeorued  due 
therewi  since  the  5th  of  January  1830. 

Upon  tiie  evidence  it  appeu«d,  dearly,  tiiat  the  atoek  in  question  was  recdly  the 
propoty  of  Mary  Hunt  of  Queen's  Square,  Bristol,  the  testatrix  of  the  Petitioners,  at 
Ihe  time  of  her  death.  That  the  Petitioners,  as  her  legal  personal  representatives, 
vers  entitled  to  [170]  have  the  same  transferred,  and  mi^ht,  on  application,  have 
hid  the  same  transferred  into  tfaeir  names,  not  only  at  any  time  before  the  6th  day  of 
I  Janoaiy  1840,  when  the  stock  was  transferred  to  the  account  of  the  Commissioners 
fcft  the  Beduction  of  the  National  Debt^  but  at  any  time  before  tiie  truufer  or  alleged 
retransfw  to  Thomas  Hunt 

It  finrUier  appeared,  that  some  time  in  tiie  year  1842,  a  paper  writing,  purporting 
to  he  the  wfll  of  Mary  Hunt,  in  the  writing  deseribed  as  Mary  Hunt  widow,  formerly 
<i  Bristol,  afterwards  of  Bath,  but  now  of  Spring  Street,  London,  was  forged,  and 
lepnsented  to  be  the  will  of  Mary  Hunt  to  whom  toe  stock  in  question  had  belonged, 
sin  it  was,  in  such  forced  and  pretended  will,  which  purported  to  bear  date  the  14th 
d  December  1829,  recited  that  the  pretended  testatrix  was  possessed  of  about  £1210 
I  in  Uie  3  per  cent  consolidated  annuities  in  the  Bank  of  England,  and  the  same  stock 
I  wss,  in  such  pretended  will,  purported  to  be  bequeathed  to  Thomas  Hunt,  who  was 
nsmed  as  executor  in  the  same  pretended  will. 

It  appeared  further,  that  one  William  Sanders,  by  fraud  and  penury,  and  repre* 
eenting  himaelf  to  be  Thtnnfts  Hunt,  procured  probate  of  the  forged  wul  to  be  granted 
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to  him  in  th«  name  of  Thomas  Hunt,  and  afterwards,  under  anthority  of  the  probate, 
and  still  falsely  representing  himself  to  be  Thomas  Hunt,  prooured  the  con- 
solidated £3  per  cent,  annuities  to  be  transferred  to  him,  and  the  dividends  aocrued 
to  be  paid  to  nim. 

Tm  Petttionen  relied  onthe66G.  3,  c.60,f6ra  xetnuufer  <rf  the  fond  and  the 
dividends  since  1830. 

[171]  By  thia  Act,  pubHc  stoek,  where<rf  thn  dividends  have  remained  ondaimed 
for  ten  years,  is  to  be  tauisferred  to  the  Katknial  Debt  Commissioners.  (Sect  2.) 
The  dividends  of  such  stock  are  to  bA  invested,  aod  held  for  the  public,  subject  to 
the  claims  of  the  partiee  entitled.  (Sect.  4.)  The  bank  if  satisfied,  or  othennse  the 
Court  of  Chancery,  may  order  a  retransfer  to  any  person  who  ghdl  riiew  his  right 
and  title  thereto.  (Sect.  6.)  The  Act  then  indemnifies  the  bank  in  respect  oi  any 
transfer  from  the  account  of  the  Commissioners ;  and  provides,  th&t  in  case  any  such 
stock  shall,  after  the  transfer,  be  claimed  by  any  other  person,  the  bank  shall  not  be 
answerable,  "but  such  new  or  other  claimant  shall  have  his  recourse  against  the 
person  to  whom  suck  tranrfer,  &c,  shall  have  been  made."  (Sect.  6.)  And  it  lastly 
provides,  that  if  sut^  new  claimant  shall  have  established  his  ri^t  to  soeh  Btoek 
enroneoiuly  truufeired,  and  shall  not  be  able  to  obtain  tJie  tnuufw  frara  audi  fint 
claimant,  then  this  Conrt  is  authorised  to  ordw  the  Commisrioners  to  transfer  tO' 
such  new  clainumt  sach  sums  in  stock ;  which  tmnsfer  is  to  be  made  "  from  stock 
transferred  into  the  names  of  the  said  Commissioners  under  or  by  virtue  of  thia 
Act."  (Sect.  7.) 

Mr.  Kindersley  and  Mr.  Hetherington,  in  support  of  the  petition,  contended  that 
the  evidence  clearly  shewed  that  the  stock  belonged  to  die  Petitioners,  and  had  been 
wrongfully  transferred,  and  that  it  was  evident  that  they  could  not  obtain  a  retransfer 
from  ^Hiders,  who  was  a  transported  felon ;  that  oonsequentiy,  under  the  seventh 
section  of  the  Act  they  were  entitled  to  have  the  amount  made  irood  out  of  the 
common  fund  standing  in  the  nune  of  the  Commiwrioncrs  for  tiie  Rednotion  cf  the 
National  Debt 

p72]  Mr.  Tviss  and  Mr.  Wray,  flonM,  admitted  that  the  Petitioners  oonld  not 
obtain  a  retransfer  from  Sanders,  and  argued  that  tiie  otmstenetion  of  the  Aet  waa 
this : — that  the  Commissioners  were  only  liable  to  indemnify  a  claimant  oat  of  the 
aggregate  fund,  in  those  cases  in  which  the  bank  would  be  liable,  in  case  the  fund 
had  not  been  by  them  transferred  to  the  CommissionerB,  but  directly  to  a  party 
claiming  under  a  fraudulent  probate.  That  if  that  were  so,  no  claim  could  t>e 
sustained  under  circumstances  like  the  present,  where  the  transfer  had  been  made  to- 
a  party  armed  with  the  probate  issuing  out  of  a  competent  Court,  the  authority  of 
which  could  not  be  resisted.  Tbus  in  Alien  v.  Dumdat  (3  Term  R.  125)  it  was  held» 
tiiat  payment  of  money  to  an  executor  who  had  obteined  probate  of  a  forged  will 
was  a  dkehai^  to  the  debtor  of  the  intestate,  notwithstanding  the  probate  was  aftw- 
wards  declared  null,  and  administration  granted  to  the  intestate's  next  of  kin,  and 
that  a  probirfie,  as  long  as  it  remaina  unrepMled,  cannot  be  impeached  in  the  temporal 
Courts.  In  v.Wray  (3  Bao.  Ab.  Ezora.  13)  the  Conrt  said,  **If  a  debtor  pay 
money,  on  a  judgment  and  execution,  to  one  who  is  executor  de  facto,  having  a 
probate  under  the  seal  of  a  Prerogative  Court,  he  shall  never  be  forced  to  pay  it 
again."  A^n  in  fVooUey  v.  Clark  (5  Bam.  &  Aid.  744),  a  case  where  A.  took  out 
aominiatration  under  a  will  by  which  he  was  appointed  executor,  there  being  a  sub- 
sequent will,  Best  J.  said,  "Here  the  first  probate  was  irreguUurly  obtained.  The 
party  who  obtained  that  probate,  therefore,  was  not  justified  in  selling  tiie  goods  ; 
but  a  <ffeditor,  who  paid  him  a  debt  while  the  letters  of  administrati(m  were 
unrepealed,  would  be  protected." 

[173]  Secondly.  The  Petitioners,  by  reason  of  tiieir  laehts  fuid  negligence,  have- 
caused  the  loss,  and  have  disentitled  uiemselves  to  any  remedy  under  &e  statute. 
Thirdly.  They  must  pay  the  costs  of  all  parties  of  the  application,  ill  re  HoUan^ 
(1  PhiltiM,  379). 

Mr.  Ejndersley  in  reply,  admitted,  that  in  the  absence  of  special  circumstances,, 
the  costs  were  payable  out  of  the  fund  recovered.  He  argued  that  the  Ecclesiastical 
Court  bad  no  jurisdiction  or  power  to  grant  a  second  probate,  of  the  estate  of  the 
same  puty,  until  tiie  first  had  men  recced.   That  here,  the  second  {nobate  was  to  & 
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<lifienntpaioii,  namely,  to  Mary  Hunti  of  Sprinff  Street^  London,  and  oaTe  auUiority 
only  to  Iliomai  Huntk  ud  tiiat  therefom^  it  ooakl  not  justify  a  tranm*  to  William 
SuidenL 

As  to  tiie  allfiiged  ladia,  he  argued  diat  the  delay  was  ouito  aeeidental,  and  arose 
diroi^  DO  n^igenee^  besides  mukA,  Uiere  was  notiiing  in  the  Aet  to  destroy  Hie 

Petitioners'  right. 

Jam.  11.  1845.  Thk  Master  of  the  Bolls  [Lord  Langdale].  Under  the 
dreamstaooes  which  plainly  appears,  I  cannot  do  otherwise,  than  consider  this  as  a 
esse  in  which  the  Governor  and  Company  of  the  Bank  of  England  have  made  an 
erroneous  transfer  and  payment,  and  that  iAte  Petitioners,  as  new  claimants  within 
the  meaning  <d  the  Act  (56  G«o.  3,  o.  60),  have  established  their  right  to  the  stock 
sod  dividends  in  question,  and  also  as  a  case,  in  which  the  Petitioners  are  not  able  to 
ebtain  tnuisfer  and  payment  from  the  first  claimant^  to  whom  the  stoek  and  dividends 
were  erroneously  transferred  and  paid,  [174  question  io^  whether  the 

^itionwB  are  entitled  to  the  relief  they  ask  nndw  tiie  seventh  section  oi  the  Act 

It  was  suffiested,  that  the  Act  does  not  intend,  that  the  Commissioners  are  to 
wkka  good  ^  loss  in  all  oases  in  which  tiie  Bsjik  of  England  may  have  been 
deceived.  There  are,  it  is  said,  cases,  in  which  the  Bank  of  England,  before  a 
tansfer  to  the  account  of  the  Commissioners  for  the  Reduction  of  the  National  Debt, 
by  fraud  and  deception,  have  been  induced  to  make  an  erroneous  transfer  from  the 
name  of  a  party  without  being  personally  responsible,  as  in  the  case  of  a  person 
appearing  by  probate  to  be  legs!  personal  representative  of  such  party,  and  in  such  a 
esse,  it  is  argued,  that  the  Commissioners  are  not  liable  to  mak»  good  the  loss  after 
a  Ixuiafer  has  been  made  to  them,  and  the  cases  of  Alien  v.  Dtimdaa  (3  Term  B.  125), 
and  Di^  v.  Wray  (3  Bao.  Abr.  51),  were  cited,  for  the  purpose  of  shewing  what 
may  be  dtwe  in  the  eases  of  persons  appearing  by  probate  to  be  exeontMS,  though 
not  justly  entitled  to  be  so.  It  is  no^  I  think,  necessary,  in  this  case,  to  aonsiaer 
whe^er  the  Ciommisnoners,  after  tranrfer  to  tiiem,  would  have  been  entitled  to  a 
defence,  which  mi^t  have  been  available  to  the  Bank  of  England  b^ore  such  transfer. 
Whatever  authority  there  might  have  been  to  transfer  to  Thomas  Hunt,  if  a  real 
person  named  in  a  pretended  will  of  which  probate  bad  been  granted  to  him,  there 
wss  no  authority  to  consider  William  Sanders,  pretending  to  be  Thomas  Hunt^  as  the 
person  to  whom  the  probate  was  granted.  The  fraud  and  deception  practised  on  the 
Court  of  Probate,  could  not  give  to  William  Sanders  the  right  to  be  treated  as 
Thomas  Hunt  anywhere  else,  and  could  not  entitle  any  third  party  to  deal  [176] 
with  him  as  if  he  were  Thomas  Hunt  to  whom  the  probate  was  granted. 

To  say  nothing  of  the  want  of  identity  between  Mary  Hunt  of  Bristol,  who  died 
in  1806,  and  Mary  Hunt,  formerly  of  Bristol,  afterwutls  of  Bath,  and  now  of  Spring 
Street^  London,  uid  who  died  in  1829,  the  probate  was  granted  to  Thomas  Hunt,  and 
eoold  aatiiorise  payment  to  Thomas  Hunt  alone ;  and  uthongh  William  Sanders,  by 
fund,  prevailed  upon  tiie  Court  of  Probate  to  treat  him  as  Thomas  Hunt^  I  do  not 
t^ink  Uiat  it  was  the  lees  incumbent  on  any  party  giving  &ith  to  the  probate,  to  see 
that  the  person  claiming  under  it  was  a  reiu  Thomas  Hunt. 

It  is  then  suggested,  that  there  has  been  so  much  ItuAe^  on  the  part  of  the 
Petitioners,  that  l£ey  ought  to  have  no  relief. 

It  must  be  admitted,  that  in  this  case,  as  indeed  in  almost  every  case  of  relief 
sought  under  the  Act,  there  has  been  o<msiderable  laches.    It  is  very  probable,  that 

a  more  diligent  search  among  the  pspers  of  tike  deceased,  soon  after  her  death,  or 
a  more  dil^uit  enquiry  as  to  the  receipts  of  her  agents  the  bankers  at  Bristol,  or  as 
to  the  stock  standing  in  the  name  of  the  testatrix  at  the  time  when  the  transfer  of  the 
ether  fnnds  was  required,  the  existenoe  of  the  stock  in  question  might  have  been 
disoovered  at  an  earlier  period.  The  mode  in  whieh  the  Bristol  bankers  kept  their 
aeeonnte  relating  to  the  testatrix's  stock  and  dividends,  was  well  calculated  to 
mislead  tiiemaelves,  and  tiie  information  they  gave  to  the  executors,  ^ve  them  no 
reason  to  suppose,  that  the  testatrix  was  possessed  of  the  stock  in  question,  and  their 
seeming  neglect  is  thus,  in  some  measure,  accounted  for.  But  the  statute  does  not 
provide,  that  [176]  persons  who  have  clearly  made  out  their  title,  shall  forfeit  that 
right,  by  reason  of  any  past  laches  ;  and  whatever  may  be  the  inconvenience,  and  it  is 
albged  tiiat  eventually  some  inoonvenience  may  arise,  from  wdering  the  Commissioners 
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to  make  a  transfer  and  payment  firom  other  stock  and  dividends  in  Uieir  hand^  under 
the  Act,  it  is  clearly  direi^  that  sueh  transfer  and  payment  may  be  ordered  to  b» 

made. 

I  am  of  o[Hnion  that  the  Petitioners  are  entitled  to  the  order  they  pray^  enept  at. 
to  the  oosts,  the  whole  of  which  must  be  pud  out  of  tiie  fund  reoorered. 


[177]  Bourne  v.  Mou.  Jan.  11, 1845.  j 

Two  trustees  were  authorised  to  invest  trust  money  in  their  names  "  on  good  security,'^  j 

one  trustee  improperly  invested  £1600  on  mortgage  of  leaseholds,  in  his  own  name,  j 
the  other  had  declined  to  act  any  longer.   The  security  realized  £215  only.  Tb» 

tnutee  was,  on  motion,  ordered  to  pay  the  difference  into  Court.  | 

The  trusts  of  a  sum  of  money  were,  to  invest  it  on  good  security  at  interest  in 
the  names  of  the  trustees,  of  whom  there  were  two  surviving.  The  Defendant  Mole„ 
one  of  the  trustees,  alone  received  a  sum  oi  £1500,  pai-t  of  the  trust  funds,  and  be 
invested  it^  in  hii  own  name,  on  a  mortgage  of  leaswold  property,  of  which  he  was 
tile  lessor.  He  had  let  tiie  property  to  <Hie  Cooke,  who  was  oouml  by  oovenant  t» 
lay  out  £1500  on  it,  and  he  luit  the  money  in  order  that  it  might  be  so  laid  oat 
Cooke  afterwards  became  insolvent,  and  tiie  property  proved  to  be  of  insnfficieufr 
value.  A  motion  having  been  made  upon  the  answer,  in  1843,  to  pay  the  amount 
into  Court,  it  was  referred  to  the  Master,  to  enquire  whether  any  and  vhst  j 
proceedings  should  be  taken  to  call  in  the  £1500.  In  consequence  of  una  referaice,,  j 
the  property  was  sold,  and  produced  £215  only.  { 

Mr.  Boupell  and  Mr.  Rogers  now  moved  that  the  Defendant  might  pay  the 
difference,  namely,  £1285,  into  Court.    They  cited  fTyatt  v.  ShmraU  (3  Beavan,  498,.  j 
and  see  HmdB  v.  Blake,  4  Beavan,  597).  | 

Mr.  Tomer  and  Mr.  Cockerell,  etmirii.  The  Defendant  invested  the  money 
according  to  die  trusts  of  Uie  deed,  the  other  trustee  had  given  notice  that  he  voura 
no  longw  act  This  is  not  bo  oleur  a  breach  of  trust  tiiat  tJie  Court  will,  on  modoo,, 
so  determine  it  and  order  the  mon^  into  Court  It  is  a  question  to  be  decided  at 
the  hearing.  We  have  an  affidavit  (jl78]  shewing  that  the  property  was  an  adeqmM 
security  at  the  time  of  the  investment. 

Th£  Master  of  the  Kolls.   The  affidavit  cannot  be  used  on  the  question  of 
right,  but  merely  on  the  question  of  indulgence.    You  admit  this  to  be  trust  money*  ! 
it  is  for  the  Defendant  to  shew  that  it  was  properly  disposed  dL   (See  Meyer  v. 
Moniriou,  5  Beavan,  146.) 

Mr.  Roupell,  in  reply. 

The  Master  of  the  Rolls  [Lwd  Langdale].  The  question  is,  whether  th& 
Phtintiff  is  now  to  have  the  security  of  the  money  being  brought  into  Court. 
Without  determining  any  question  as  to  the  breach  of  trust)  or  giving  aoy 
mnnion,  on  what  will  ultimately  be  done,  I  think  this  money  must  be  paid  into 
Court 

There  were  two  trustees  of  a  fund,  of  which  £1500  was  in  the  hands  d  one 

trustee,  the  other  trustee  had  given  notice  that  he  would  no  longer  act.  Whereupon 
the  sum  is  invested  in  the  name  of  one  on  mortgage  of  leaseholds.  When  the  motion 
was  formerly  made  to  pay  this  sum  into  Court,  an  opportunity  was  given  to  realixs 
the  mortgage.  I  can  have  no  doubt  this  was  done  by  way  of  indulgence  to  the 
Defoidant.  The  property  has  produced  £215  only.  The  defence  is,  diat  tbe 
Defendant  had  a  right  so  to  invest  this  money ;  but  am  I,  on  this  occasion,  to 
determine  the  point  in  favour  of  tihe  Defendant,  and  ran  the  risk  of  losing 
the  money  f  I  think  not  The  money  must  be  brought  into  Court  withoot 
prejudioe. 
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[179]  Thk  ATTORNKr-OiNnAL  IT.  Lewis.  Jan.  U,  1846. 

Jn  the  Lone  VacfttioD,  when  a  matter  presses^  the  Court  vill  aometimes  take  the 

origiiMl  alklavite  into  iti  cuatody,  and  act  on  diem  as  if  they  had  been  filed ;  but 

when  the  Court  ia  sitting  office  ec^iea  alone  can  be  uaed. 
The  XMuidant  in  a  charity  informaUoa  who  had  been  ordered  to  pay  the  coste  of  the 

Attonwy-Gtonera],  and  tn  trtutees  being  inat^ent  and  unable  to  pay,  such  coata  were 

(ffdered  to  be  paid  out  of  the  eharity  eatate. 

This  was  a  ofaarity  cause,  in  which  the  Attorney-General  sued  without  a  relator, 
and  by  the  decree,  the  Defendant  Lewis  was  ordered  to  pay  the  costs  of  the  informa- 
tkm,  both  fA  the  Attorney-General  and  of  the  trustees  of  the  charity. 

The  cause  coming  on  for  further  directions,  a  petition  was  presented  by  the 
Attorney-General,  stating  that  Lewis  had  become  insolvent  and  unable  to  pay  the 
eosts,  and  asking  that  the  costs  of  the  Attomey'QeneTal  and  of  the  trustees  might  be 
paid,  by  the  trustees,  out  of  the  charity  TOOperty.  An  affidavit  was  made  in  support 
of  die  petition,  but  whicii  had  not  been  filed. 

Mr.  Blunt,  in  support  <tf  the  petition. 

The  Master  of  the  Bolia  [Iiord  Langdale]  said  he  oould  not  receiTe  the 
aflfidavit  in  evidenoe,  as  diere  was  no  office  copy.  (See  Jafkton  v.  Camdyy  10  Sim.  32fi, 
Darky  t.  NichiAtm,  1  Dr.  &  War.  p.  70,  and  1  Sanders'  Oilers,  163,  166,  170,  261, 
294.)  That  sometimes  in  the  Vacation  whan  matters  pressed,  he  had  taken  affidavits 
into  his  own  hands,  and  then  considered  them  as  filed,  but  when  the  Court 
was  sittinf^  there  was  no  reason  for  departing  from  the  general  rules  of  the 
Court 

The  matter  atood  over. 

]  The  affidavita  having  been  filed  on  a  subsequent  day, 
BfASTEB  or  IHB  RoLLB,  being  satisfied  of  the  truth  of  tiie  allegationa 
contained  in  the  petition,  made  the  wder. 


pBQ]  BosoHErn  v.  Power.   Feb.  21, 27, 1645. 

A  Plaintiff  though  he  has  joined  in  a  commission  to  take  an  answer,  may  issue  an 

attachment  for  want  of  answer  before  the  return  of  the  commission. 
The  old  practice  does  not  authorize  a  party  prosecuting  a  contempt  to  make  out 

process  into  a  county,  in  which  it  is  known  the  party  prosecuted  is  not 
According  to  the  old  practice,  an  attachment  retumaUe  immediately  could  not  be 

issued  witiiout  a  previous  <»ner. 
A  Pbuntifl^  without  order,  sued  out  a  writ  of  attachment,  against  a  Defendant 

resident  at  Gibraltar,  returnable  immediately,  and  directed  to  the  Sheriff  of 

London ;  it  was  dischaiged  for  irregularity. 

The  Defendant,  residing  at  Gibraltar,  had  time  to  answer,  which  was  to  expire 

on  the  7th  of  February  1845.  On  the  Slst  of  January  he  moved  for  further 
time,  and  his  motion  was  refused  with  costs.  On  the  3d  of  February  he  obtained 
a  commission  to  take  his  answer  at  Gibraltar,  returnable  without  delay.  In  this 
eommission,  the  Plaintifi'  joined.  By  the  course  of  the  Court,  a  commission  to 
take  an  answer  returnable  without  delay,  issued  on  the  3d  of  February,  runs 
until  the  last  return  of  Easter  term,  and  is  an  authority  to  take  the  answer  up  to 
1^  time. 

The  time  which  the  Defendant  had  for  answering  having  expired  on  the  7th  of 
February,  he  became  liable  to  an  attachment  Im  want  oi  answer. 

Under  these  circumstances,  and  on  tiie  10th  of  February,  the  Plaintiff,  without 
order,  sued  out  a  writ  <A.  attachment  returnable  immediately,  against  the  Defendant 
readent  at  Gilnraltar,  directed  to  the  Sheriff  of  London. 

[1011  A  motion  was  now  made  to  disoharee  the  attachment  for  irregularitv. 

Sfr.  Turner  and  Mr.  Sogers,  in  support  (n  the  motion,  iiuisted  on  the  following 
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four  g^unds  of  objection  to  the  attachment  First,  the  Flaintifl^  bi^  |oiniD^  in  the 
commiuion,  rendered  it  impossible  to  take  the  answer  without  giving  six  dan^ 
previous  notice  to  the  Plaintiff  (see  Wy.  Pr.  Re^.  115) ;  he  was  therefore  preelutud 
issuing  an  attaohmentt  iM<  least  until  the  exjHTation  of  six  days,  and  •  further  reasoft- 
able  time.  Secondly,  tiie  attacbmoat  was  irretfolarly  direotod  to  Sheriff  of 
London,  for,  by  the  raaotice  of  the  Court,  "aU  prooess  to  be  issued  upon  any 
contempts,  is  to  be  made  out  into  the  proper  county,  where  tiie  party  against  whnn 
the  same  procesa  issues  shall  be  resident,  or  dwelling,  unless  he  shall  be  in  or  aboat 
London."  (See  Hinde's  Fr.  101,  Sand.  Ord.  306,  and  1  Dan.  Pr.  (1  ed.),  576.) 
Here  the  Defendants  were  resident,  and  were  known  to  be  resident  at  Gibraltar. 
Thirdly,  the  attachment  ought  not  to  have  been  made  returnable  Immediately,  for, 
by  the  1  W.  i,  c.  36  ^sect.  15,  rule  3),  it  is  enacted,  "  that  the  party  prosecuting  any 
contempt  shall  be  at  liberty,  without  order,  to  sue  fort^  the  several  writs  in  [wocess 
of  contempt  returnable  immediately,  in  case  the  party  in  contenq)t  resides  or  is  in 
London,  or  within  twenty  miles  thereof ;  and  that,  in  other  cases,  the  party  prose- 
cuting a  contempt  shall  be  at  liberty,  without  order,  to  sue  fortii  such  several  writs 
returnable  in  Vacation,  provided  that  there  be  fifteen  days  between  tiie  tesU  and  the 
return  of  each  of  such  write."  Here  the  Defendants  were  resident  at  Gibraltw  and 
not  in  London ;  and,  therefore,  there  [182]  ought  to  have  been  fifteen  days  between 
the  teste  and  ^e  return.  Fourthly,  the  attadiment,  being  returnable  immediately, 
in  a  case  not  within  the  Act  referred  to,  ought  not  to  have  issued  without  an  order. 

Mr.  Lowndes  and  Mr.  Torriano,  contnl,  stated,  that  the  object  of  the  Plaintiff  was 
to  proceed  to  take  the  bill  pro  confesao,  and  that  the  Clerks  of  Becords  and  Write  being 
consulted,  had  considered  the  proceeding  of  the  Plaintiff  regular,  and  the  writ 
"  correct  in  form,"  4th  Order  of  October  1842.    (Ord.  Can.  206.)   They  argued,  that 
the  commission  to  take  the  answer  having  been  sued  out  by  tJie  Defendants,  for 
their  own  convenience,  ought  not  to  give  them  the  benefit  of  any  extension  of  the  ! 
time  for  putting  in  their  answers.   That  the  present  case  was  not  within  the  statato, 
and  ought,  ther^ore,  to  be  ^vemed  by  the  old  practice,  under  which,  a  Plaintiff  j 
might,  for  the  purpose  of  getting  a  bill  tf^en  pro  emfeeeo,  issue  an  attachment  against  | 
a  party  resident  abroad,  returnable  immedittbely ;  and  that  the  regularity  of  the  j 
practice  of  issuing  an  attadiment  against  a  person  resident  abroad,  directed  to  the  j 
sheriff  of  a  place  where  the  Defendant  did  not  reside,  was  assumed  by  the  1st  Order  | 
of  the  11th  of  April  1842  (Ordines  Can.  195,  since  repealed  and  re-enacted,  see  Ord. 
Can.  312),  and  hj  the  cases  of  EUofi  v.  £r<non  (2  Hare,  618),  ffde  v.  Ogle  {lb.  623), 
and  Harrison  v.  Stewardson  (tt.  530). 

Mr.  Turner,  in  reply. 

The  MA£rrsB  of  the  Bolls  said  he  would  make  inquiries,  in  order  that  the 
practice  in  such  cases  mizht  be  settled. 

[183]  27.  The  Master  of  the  Roli^  [Lord  Langdale],  According  to  that, 
which,  upon  inquiry,  I  find  to  be  the  established  practice  of  the  Court,  ti&ng  oxA 
a  commurion,  returnable  after  the  time  {ureviously  allowed  or  granted  for  answering 
does  not  extend  that  time,  and  it  is  immaterial  whetiier  the  Plaintiff  has  joined  m 
the  commission  or  not  llie  time  for  answering  having  expired,  the  Plaintiff  not- 
withstanding the  commission  afterwards  returnable,  is  entitled  to  an  attadiment 
against  the  Defendant 

But  I  am  of  opinion  that  this  attachment  is  irregular.  If  the  Defendant  had  been 
resident  in,  or  within  twenty  miles  of  London,  an  attachment  returnable  immediately 
might  have  been  regularly  sued  out  without  order,  under  rule  3  of  statute  1  W.  4, 
0.  36,  a  15. 

The  Plaintiff  insists,  that  notwithstanding  the  rule,  he  is  entitled  to  proceed 
according  to  the  old  practice,  which,  as  he  alleges,  entitled  him  to  sue  out  an  attach* 
ment  directed  to  the  Sheriff  of  London,  and  returnable  immediately,  iJthou^  the 
Defendant  was  laiown  to  be  resident  at  Gibraltar. 

On  this  oooasion,  it  is  not  necessary  to  inquire  whether  the  Plaintiff  might  have 
resorted  to  the  old  practice,  because  it  does  not  appeu*,  that  there  ever  was  a 
practice,  according  to  which,  his  proceeding  in  this  case  would  have  been  regular. 

By  Lord  Clarendon's  Order  (Beames'  Ord.  199,  and  Sanders'  Ord.  306),  dl  process 
of  contempt  was  to  be  made  into  the  county  where  the  party  prosecuted  was  resident^ 
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ottkM  he  shoald  be  then  in  or  about  Ixndon ;  in  which  ease,  it  might  be  made  into 
the  [184]  county  where  the  party  ^en  was.  And  for  the  purpose  of  having  bills 
tslten  pro  eai^eg$o,  it  has  been  allowed  to  direct  the  proeeia  into  tne  county  where  the 
party  proseootod  rorided  at  the  time  of  his  aiqieamioe,  and  it  was  not  known  where 
ns  was  at  the  time  when  the  inocess  of  contempt  was  taken  oqt. 

Bat  there  was  no  {motice  whidi  anthorised  the  party  proseouting  a  contempt  to 
make  out  prooesa  into  a  county  in  whidi  it  was  Imown  tibat  tite  party  prosecuted 
wu  not. 

Horeover,  aooording  to  the  old  |nractice,  an  attachment  returnable  immediately 
ooold  not  be  issued  without  a  previous  order,  and  in  this  case  no  previous  order  was 
obtaiued. 

The  Haintif^  having  sued  out  an  attachment  without  previous  order,  can  only 
be  regular  under  the  statute ;  and  the  rule  in  the  statute  iHt>vide8,  that  in  oases,  other 
than  those  in  which  tiie  party  in  oontempt  resides  or  is  in  London,  or  within  twenty 
miles  thereof,  die  party  proseoutiag  a  contempt  shall  be  at  liberty,  without  order,  to 
na  iwtii  writs  in  process  of  oontempt  returnable  in  Vacation,  proTid«l  that  there  be 
fifteen  days  between  the  fesie  and  return  <d  such  writ 

Id  this  case,  the  Defendant  does  not  reside,  and  ia  not  in  London,  or  within 
tireoty  miles  thereof,  and  there  are  not  fifteen  days  between  the  teste  and  the  return 
of  the  writ. 

The  attachment  is  therefore  irregular,  and  must  be  discharged  with  costs. 


[186]  The  Aitobnkt-Gknkbal  v,  Randueb.  Jam.  14,  1846. 

Dense  in  1677  to  the  use  of  t^e  poor  of  the  parish  of  A.  The  Master  was  unable 
to  ascertain  in  whom  tiie  estate  was  vested.  Held,  that  the  case  was  not  within 
the  Trustee  Acts. 

'.   8c  also  where  charity  money  had,  in  1748,  been  laid  oat  hv  a  parish  in  th»  pnrobase 
I      of  na  estate  for  the  poor  of  the  parish,  and  it  ooukl  not  be  ascertained  in  whom  it 
was  Toated. 

In  1677  Richard  Lloyd  bequeathed  a  rent  charge  of  40s.  yeariy  out  of  his  land  in 
Gresford  (called  the  Pant)  unto  or  to  the  use  of  the  poor  of  the  said  parish  of 

'  Greifonl,  during  Uie  lifetime  of  Edward  Leech,  and  the  remaining  use  and  residue  of 
the  rents  he  gave  unto  Edward  Leech  for  life ;  "  and  the  reversion  of  the  said  lands, 
sod  oE  the  rents,  issues,  and  profits  thereof,  immediately  and  after  the  decease  of  the 
■lid  Edward  LoBch,  he  save,  devised  and  bequeathed,  wholly  and  absolutely,  unto 
ud  to  the  use  of  the  said  poor  of  the  said  puish  of  Gresford  for  ever." 

The  said  jparish  of  Cmford  was,  in  the  year  1743,  possessed  of  a  sum  of  about 
£400,  and  which  were  charity  monies  for  the  benefit  of  the  poor  of  the  said  parish, 
h  the  year  1748  Idiey,  wiui  such  last-mentimed  monies,  purchased  certain  lands 
edled  Ronett,  whicb  IukIb  bad  been  always  recognized  bv  the  parish,  "as  belonging 
to  Uie  poor  of  t^e  parish,"  and  the  whole  of  the  rents  ana  profits  of  the  said  ohuity 
Isndi  were  received  by  the  qrereeers  of  the  said  parish,  and  applied  byiiiem  towards 
payment  of  the  poor's  rate. 

I  By  the  decree,  it  was  declared,  that  the  rents  and  ^fits  thereof  were^applio- 
sble  to  the  use  of  the  poor  of  the  said  parish  not  receiving  parochial  relief,  and  it 
was  referred  to  the  Master  to  ascertain  in  whom  the  said  estates  were  vested,  and  to 

I    appoint  new  trustees. 

The  Master  reported,  that  it  appeared  by  the  statement  and  affidavit  prodaoed 
bofcre  him,  ^lat  every  en-[188]-quuy  had  been  made,  for  the  purpose  of  ascertaining 
in  whnn  the  estates  belonging  to  the  charitv  were  vested,  but  without  saccess :  and 
QpOD  cMudderat^n  ol  the  saia  statement  ana  evidence,  and  of  what  had  been  alleged 
man  him  touching  the  sam^  by  the  solicitors  aforesaid,  he  was  unaUe  to  state  in 
vbom  die  said  chanty  estates  were  vested. 

A  petition  was  presented,  jH^ying  a  reference  back  to  the  Master,  to  make  the 
flnqoines  and  take  the  steps  necessary,  in  order  that  scHne  prop^  person  might  be 
q^MHUted  to  convey  the  legal  estate  in  tiie  said  {vemises  to  the  said  trustees. 

fi.ui,— 3* 
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Mr.  Blunt,  in  support  of  the  petition. 

Ths  Masteb  or  thk  Bolls  [Lord  Lan^dAle]  thought  tiut  ihia  caae  did  not 
come  within  the.  Trustee  Acts.  <11  Qeo.  4,  and  1  W.  ^  e.  60,  4  &  6  W.  4,  e.  23, 
1  &  2  Vic.  c.  69.)  He  referred  it  to  the  Maater  to  aetde  a  scheme,  bat  mada  do 
order  on  the  rest  of  the  prayer  of  the  petition. 


[187]  Ha&nett  v.  Magdougall^  Fek  II,  27,  18401 

[S.  C.  14  L.  J.  Ch.  173.   See  Ashion  t.  MaedougaU,  1842,  5  Beav.  66.] 

Property  was  held,  in  trust  to  pay  the  dividaKls  to  such  person  as  a  married  womia 
should,  but  not  by  way  of  anticipation,  appoint,  and  in  default  of  appointment,  to 
her  for  her  separate  use,  and  it  was  declared  that  the  receipts  of  her  or  her 
appointee  should  be  good  discharges.  Held,  that  she  could  not^  by  antioipatioii, 
charge  the  dividends  not  accrued  due. 

lu  this  case  the  trust  funds,  secured  by  the  settlement  of  Mrs.  Ashton,  mm 
vested  in  trustees,  in  trust,  that  they  should,  during  the  life  of  Mrs.  Ashton,  juy  the 
dividends  to  such  person  or  persons,  and  for  such  intents  and  purposes,  as  she,  by  mj 
writing  onder  her  hand,  mouid,  notwithstanding  her  coverture,  from  tame  to  timt, 
when  and  as  the  same  should  become  due,  hutnotbjf  way  of  assignment,  charge  or  oth« 
aiUieifH^M  thereof,  direct  or  agipouU;  and  until  amd  m  Afaw  of  soi^  direction  or 
appointment,  into  her  own  inroper  hands,/or  her  own  sole  and  t^arate  bene^  free  fran 
the  debts,  control  or  interference  of  her  husband ;  for  which  purpose  U  was  declared, 
that  the  reeewts  in  writing  of  Mrs.  Ashton,  or  of  such  appointee  as  aforesaid,  should, 
notwithstanding  her  coverture,  be  good  and  effectual  discharges  for  the  same  dividend!. 
^Some  of  the  circumstances  relative  to  this  settlement  will  be  found  stated  in  the  esse 
of  Ashton  V.  MacdougaU,  5  Beavan,  56.) 

Mrs.  Ashton,  having  become  indebted  and  also  liable  to  pay  certain  costs,  executed 
a  deed  on  the  6th  of  August  1844,  purporting  to  char^  the  dividends  tiien  and 
thenceforth,  during  her  life,  to  accrue  on  the  trust  funds  in  Court,  with  the  payment 
of  such  oosts  and  debts,  and  this  petition  was  presented  for  the  purpose  <tf  giving 
effect  to  such  charge,  out  of  the  fund  standing  in  Court  b^  die  payment  to  the 
Petitioner  of  sums  now  due,  and  also  a  portion  of  the  dividends,  as  they  shoald 
hereafter,  from  tame  to  time  during  Mrs.  Auton's  life,  accrue  doe. 

riB8]  Mr.  W.  T.  S.  Daniel,  in  support  of  tiie  petition,  contended,  that  the  effect 


anticipation,  and  in  default,  to  limit  the  property,  unrestrained,  for  her  separate  use. 
That  Mrs.  Ashton,  being  as  to  this  property  a  feme  sole,  might  make  a  valid  dis- 
position thereof.  He  relied  on  the  cases  of  Ba/rrftnore  v.  BUxs  (8  Sim.  1),  Brown  v. 
Bamford  (11  Simons,  127,  affirmed  by  Lord  Lyndhurst  in  1844,  but  subsequently 
reverted  by  him  on  rehearing,  6  July  1846  [1  Ph.  620  ;  41  B.  7691 ),  and  Me^  v. 
Bwtm  (T.-a  £.  16  July  1844).  He  also  referred  to  Moore  v.  Moore  (1  Colly.  64X  and 
see  JSTarrop  v.  Howard  (3  Hare,  624). 

Thi  Masteb  of  thb  Bolls  said,  he  would  take  an  opportunity  of  considering 
question. 

F^.  27.  Thb  Masteb  of  the  Bolu  fLord  Langdalej.  I  am  of  opinion,  that 
to  ^ve  effect  to  such  a  charge  as  this,  would  be  to  act  in  direct  contradiction  to  the 
plain  intention  and  language  of  the  settlements  which  distinctly  expresses,  that  the 
appointment  of  Mrs.  Ashton  shall  not  be  by  wa^  of  assignment,  charge,  or  other 
anticipation.  I  must,  therefore,  refuse  this  petition,  except  so  far  as  it  seeks  to 
dispose  of  dividends  already  accrued  due.  | 

I  have  read  the  cases  which  were  cited,  in  support  of  the  very  ingenious  and  able 
argument  which  was  addressed  to  me  on  the  hearing  of  this  petition,  l)ut  I  am  unable  ! 
to  adopt  any  other  construction  of  Mrs.  Ashton's  settlement  than  I  have  alrMdjr  i 
stated. 
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[189]  AfASN  «L  SrsmiErT.  ,  Jan.  28,  1846. 

Jfroceedings  were  oommeDced  in  the  common  law  Bide  of  this  Court,  against  the  surety 
^  a  receiver,  to  compel  the  payment  of  tJie  balaoee,  ordered  to  be  paid  to  the 
naiotifil  The  surety  paid  the  amount  to  tiie  solicitor  prosecuting  the  proceedings, 
and  then  applied  to  have  his  recognizance  vacated.  The  petition  was  served  on  tne 
Flaintaff  woo  did  not  appear.  The  Court  refused  to  make  the  order,  but  directed 
the  Plaintiff  to  be  served  with  a  notice,  that  the  order  would  be  made  on  a  given 
day,  unless  tite  Plaintiff  shewed  eaase  to  the  oonteary.  The  Plaintiff  not  then 
tippeuin^  the  order  was  made. 

The  receiver  in  this  cause  was  ordered  to  pass  his  final  account,  and  pay  over  the 
halaace  to  the  Plaintiff.  He  passed  bis  accounts,  but  made  default  in  paymenl^  in 
consequence  of  which,  he  was  arrested,  and  was  afterwards  discharged  under  the 
Insolvent  Debtors  Act. 

The  Plaintiff  obtained  liberty  to  put  the  recognizaoceB  in  force  against  the  sureties, 
and  he,  in  oonsequenoe,  commenced  proceedings  on  the  common  law  side  oi  the  Court, 
in  the  name  (rf  the  representatives  of  the  bte  M.  B.  against  the  sureties,  for  tJie 
recovery  of  the  monies  due  frcnn  the  receiver. 

The  surety,  having  no  defence,  paid  the  amount  to  the  solicitor  prosecuting  liie 
voceedings,  uid  he  now  [oeeented  a  petition,  praying  that  his  reoognizance  mi^t  be 
discharged.  The  petition  was  served  on  tiie  Flainti^  but  be  d^  not  appear,  and  the 
payment  was  proved  by  affidavit. 

A  doubt  was  expressed  by  the  Court  whether  the  payment  to  the  solicitor  was 
regular. 

Mr.  Beavan,  in  support  of  the  petition.  At  common  law,  payment  to  the  attorney 
in  the  action  is  a  good  myment  to  the  Plaintiff.  (Yaies  v.  Fr^ekUton,  Doug.  623,  and 
see  Forkyv.  Cfarrad,  2  Dowling,  P.  C.  490,  Powel  v.  Little,  1  W.  Blackstone,  8.)  Here 
the  Plaintiff  has  been  served  with  the  petition,  and  has  raised  no  objection,  [190] 
be^es  which,  there  is  evidence  of  an  aomission  tbat  the  solicitor  was  authoriwd  to 
receive  this  money. 

Ths  Mastxb  of  the  Bolls  [Lord  Langdale]  said,  that  payment  to  the  solicitor 
was  insuffiraent,  and  refused  to  make  the  order. 

On  a  subsequent  day  t^e  Master  of  the  Bolls  directed  tiie  Plaintiff  to  be  served 
with  a  notice,  uiat  the  order  would  be  made  on  a  futore  day,  unless  he  should  shew 
eause  to  the  contrary. 

This  having  been  done,  and  the  Plaintiff  not  appearing  on  the  day  indicated, 

The  Mastek  of  the  Bolls  made  the  order. 


[191]   Plomee  p.  Macdonald.   Feb.  21, 

An  order  of  course  was  obtained  at  the  Bolls  in  a  cause  attached  to  anothw  branch 
of  the  Court.  The  order  became  inoperative  by  reason  of  delay  in  service.  Held, 
thftb  the  order  having  been  regularly  obtained,  a  motion  to  discllarge  it^  if  necessary, 
was  not  j^perly  made  at  the  BoUs. 

This  cause  was  attached  to  the  Court  oi  the  Vice-Chuio^lor  Knight  Bruce. 

On  the  17th  of  January  exceptions  were  filed,  which  were,  by  an  order  of  course 
•obtained  at  the  Bolls  on  the  27th  of  January,  referred  to  the  Master.  The  order  was 
not  served  till  the  1st  of  February. 

Mr.  Bogers  now  moved  to  discharge  the  order,  on  the  ground  that  it  had  not  been 
served  within  fourteen  days  from  the  filing  the  exceptions,  as  required  by  the  6th 
Order  of  1828.    (Ord.  Can.  6.)    He  cited  Taylor  v.  Harrison  (1  Myl.  &  Cr.  274). 

Mr.  Elderton,  amtrii,  objected,  that  as  the  order  of  reference  had  been  regularly 
obtained,  it  could  not  be  discharged  by  the  Master  of  the  Bolls,  6th  Order  9th  of  May 
1839.  (Ord.  Can.  137.)  Secondly,  that  there  was  no  necessity  to  come  to  discharge 
the  order  of  reference,  as  by  the  terms  of  the  5th  General  Order  the  exceptions  were 
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to  be  considered  as  abandoned,  and  the  answers  deemed  sufficient.  That  such  had 
been  the  impression  bf  the  Court  in  Hunter  v.  Capron  (5  Beavan,  98),  though  it 
considered  itsdf  bound  by  the  previous  aaUiorities,  whereas,  in  fact,  that  ptnnt  had 
never  been  called  to  tiie  attention  of  tiie  Court  in  the  previoas  ease  ot  Pohw  v, 
ffodgton  (7  Simons,  347,  and  see  AOorney-eMerai  t.  Ch^  1  Myl.  &  Cr.  367). 

[19Z]  Mr.  Rogers,  in  reply.  This  Court  has  authority  to  disoharge  any  of  ita 
orders  made  in  a  suit  belonging  to  tha  Yice-Chaaoellor's  Court,  where  it  ia  not 
necessary  to  enter  into  the  merits 

It  is  the  practice  to  discharge  the  order  of  reference,  and  for  this  reason : — there 
is  an  existing  order  for  t^e  Master  to  proceed,  but  which  the  party  is  not  wtitled 
to  prosecute,  and  which  ought  therefore  to  be  dischiu^ied. 

Thk  Master  of  the  Rolls  [Lord  Langdale].  Tne  order  of  reference  was  quito 
regularly  obtained,  and  on  a  proper  su^estion.  It  became  inoperative  by  reason  of 
the  neglect  of  the  Plaintiff  to  serve  it.  In  causes  attached  to  the  other  branches  of  the 
Courts  I  can  only  interfere  with  an  order  of  course,  in  those  instances  in  whidi  th» 
order  has  been  irregularly  obtained.  (See  .fio&nuim  v.  Miher,  5  Beav.  49,  Hooper  v. 
Pacer,  6  Bear.  173.) 

I  repeat,  that  if  the  matter  were  ret  ioUegrat  I  should  not  have  thought  it  neoeaaary 
to  discharge  a  regular  order,  which  bv  non-service  has  been  abandoned.  (Dallon  r. 
Haifter,  1  Phil.  615.)  If,  after  the  order  was  abandoned  and  the  answer  was  to  be 
considered  sufficient,  the  Master  were  to  proceed  and  certify  the  answer  insufficient^ 
there  would  be  another  mode  of  getting  relief ;  but,  on  the  other  hand,  I  cannot 
consider  tiiat  the  Lord  Chancellor,  on  appeal,  would  have  diseharged  an  order  of 
reference  if  he  had  considered  it  unnecessary  to  do  sa 

I  refuse  the  motion  with  coats. 


A  testator  devised  hii  real  estates  to  trustees  in  fee,  on  trust,  "out  ctf  the  rent^ 
issues,  and  profits,"  to  nay  oertain  life  annuities,  and  by  sale  or  mratgue  to  raise 
money  for  payment  of  nis  debts,  &o.,  and  then  to  settle  the  estates,  to  the  use  that 
the  annuitants  should  receive  their  annuities  out  of  the  same  premises  with  powers 
of  distress  and  entry,  and  subject  thereto,  to  one  for  life,  with  remainder  over. 
Held,  Uiat  the  annuitants  were  not  entitled  to  be  paid  the  arrears  out  of  the  eorpus, 
though  the  rents  were  insufficient  to  keep  down,  all  the  incumbrances. 

The  testator  John  E.  P.  Langhame,  by  his  will  dated  in  1816,  devised  his  real 
•state  to  trustees  and  their  heirs,  upon  trust,  "by,  wifh,  uid  out  of  the  rent^  isnies,. 
and  profits  of  the  said  premises,  to  pay  or  cause  to  be  paid  unto  the  several  persona 
next  thereinafter  mentioned,  the  several  annuities  or  rent  charges  thereinafter 
menti<med,"  until  the  sale,  mortgage,  &c,  thereinafter  directed,  shouM  be  ccmpleted,. 
in  case  tlie  same  several  persons  should  respectively  so  long  live.  "He  then  proceeded, 
to  give  a  number  d  life  annuities,  payable  half-yearly. 

And  he  declared,  that  his  trustees  should,  by  sale  or  mortgage  of  the  sune  lands,. 
&c,  "  or  by,  with,  and  out  of  the  rents,  issue^  and  profits  to  anse  therefrom  in  the 
meantime,  after  payment  of  the  said  annuities,"  &c.,  raise  sufficient  money  to 
repurchase  all  redeemable  annuities,  and  pay  off  all  mortgages  charged  on  his  real 
estate,  and  also  the  amount  of  the  deficiency  of  his  perso^  estate  to  pay  his  debts 
and  legacies,  and  subject  thereto,  should  settle  the  estates,  to  the  use  that  the- 
annuitants  should  receive  their  annuities  "  out  of  the  same  premises,"  which  annuities, 
were  to  be  paid  out  of  and  be  charged  upon  the  settled  estates  and  to  be  paid  half-yearly 
"with  powers  of  distress  and  enfyy  upon,  and  perception  of  the  rente  and  profits  of  the- 
said  inremises  chu'^ed  with  the  same,  to  be  limited  and  reserved  to  the  several 
annuitants  in  the  said  estates  and  premises  so  to  be  charged." 

[194]  Subject  thereto,  the  estates  were  to  be  settled  on  oertain  person^  whose 
interest  had  ceased,  and  subject  thereto,  on  the  Plaintiff  for  life,  with  remainder  to- 
trustees  to  jpreserve  contingent  remainders,  with  remainder  to  the  Defendant  Godwin 
Pbitipps,  his  eldest  son  in  tail. 


[193]  Fhilipps  r.  PmupFS.  Nov.  13,  14,  1844. 
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The  testator  died  in  1819,  and  a  suit  was  instituted  in  1820  for  the  administration 
of  hu  estate. 

Hie  aonnities  were  allowed  to  fall  into  arrear,  and|  upon  a  rBEerenoe  to  tiie 
Hasttf,  he  found,  "that  numerous  apidioaUons  had  been  made  by  ^e  several 
annuitants  to  the  Plaintiff,  for  payment  of  their  respective  annuities,  and  although 
the  Plaintiff  had  frequently  promised  to  pay  the  same,  yet  he  had  never  fulfilled  his 
said  promise,  or  paid  the  same  or  any  part  thereof ;  and  the  several  and  respective 
annuities  were  wen  in  arrear,  from  the  times  thereinbefore  mentioned  up  to  the 
present  time.  And  he  found,  that  the  said,  annuitants  had  refrained  from  taking  any 
measures  to  enforce  the  payment  of  their  respective  annuities  and  the  arrears  thereof, 
in  coDseqaence  of  the  inability  of  the  Plaintiff  to  pay  the  same,  and  the  institution  of 
tbe  present  suits  and  proceedings,  believing  that  such  arrears  of  the  said  annuities 
and  the  continuation  of  the  payment  of  the  said  annuities  would  have  been  directed 
to  have  been  paid  to  them,  respectively,  under  the  ordw  and  direction  of  this  Court. 
And  he  found,  that  t^e  snm  of  X1832  was  then  due  for  arreMS  the  several 
aDnaities,  and  that  tibe  rente  oi  the  devised  estates  were  insufficient  to  keep  down  iAm 
incambruioes  and  umnities." 

The  Master  further  "  found,  that  the  said  annuities  fell  into  arrear,  by  reason  of 
the  said  estates  being  in-[196Tdebted  when  the  Plaintiff  was  let  into  possession 
tiiereo^  and  also,  by  reason  of  the  annual  rents  and  profits  of  the  same  estates  bong 
insufficient  to  keep  down  the  charges  thereon." 

A  part  of  the  estate  had  been  sold  for  payment  of  anterior  charges,  and  the 
temainder  of  the  purchase-money,  consisting  of  £2571  captal,  and  a  sum  arising  from 
rents  and  interest  was  in  Court  The  unsold  portion  of  tiie  estate  had,  in  1832,  been 
settled  on  the  trusts  of  the  will,  and  thereby  powers  of  distress  and  entry  were  given, 
for  securing  the  annuities  "and  all  arrears  tiiereof." 

A  petition  was  presented  by  some  of  the  umuitants  for  payment  of  the  arrears  of 
dieir  annuities,  which  now  came  on  with  the  cause. 

Mr.  Boupell,  for  the  Petitioners,  ar^ed  as  follows : — The  arrears  have  accrued  in 
o(»uequence  of  the  pendency  of  tbe  suit,  which  has  deprived  the  annuitants  of  their 
remedy  by  distr^  and  entry.  The  annuities  being  charges  and  incumbrances  on  the 
corptu  of  the  real  estate,  the  Court  may,  if  necessary,  raise  the  arrears  of  them  by 
sale  or  mortgage  of  the  estate;  Cvpii  v.  Jackson  (13  Price,  p.  733,  and  M'Cldand, 
pi  504) ;  especially  as  the  rents  are  insufficient.  In  Stamper  v.  Pidcering  (9  Sim.  176), 
an  estate  devised  subject  to  an  annuity  being  sold,  the  arrears  were  held  to  be  payabw 
ont  of  tiie  captal;  and  in  Graves  v.  Hicks  (II  Sim.  656),  the  Vioe-Chancwlor  of 
England  admits  that  such  is  the  rule  when,  as  in  this  case,  "the  Court  finds  it 
oeoesra^  to  make  a  deeree  for  the  sale  of  the  estate  for  some  other  purpose." 

[19^  Mr.  Tinney,  for  Mrs.  GnHUie,  another  annuitantt  also  oont^ed,  that  the 
annnitants  had  a  right  to  have  the  fund  in  Court  applied  in  pavment  of  the  arrears 
of  their  annuities.  That  under  the  power  of  distress,  they  could  denude  the  estate 
ef  all  moveable  articles,  and  under  the  right  of  entry  they  might  take  and  keep 
possession  of  the  estate,  against  everybody  interested  therein,  until  full  payment  of 
all  arrears ;  that  the  arrears  of  the  annuity  formed  a  charge  upon  the  eorptu  of  the 
estate,  and  where  the  rents  of  an  estate  are  insufficient  to  keep  down  the  charges, 
this  Court  would  accelerate  payment  by  ordering  a  sale.  Thus,  in  the  case  of  a 
judgment  creditor,  though  at  Uw  he  could  onlv  take  the  rents  of  a  moiety  of  the  real 
estates,  yet  this  Court  would  order  a  sale.  (See  StUeman  v.  Ashdcwn^  1  AmbW,  13, 
ff6omuat  v.  Comyn,  2  S.  &  S.  p.  150.) 

He  also  referred  to  Traev  v.  Sereford  (2  Bra  C.  C.  128),  and  Lord  PmiirJum  v. 
irs^AogTea.  107). 

Mr.  Kindersley,  for  Godwin  Pbilipps,  the  tenant  in  tail  The  annuitants  being 
puties  to  the  suit  ought  to  have  taken  proper  steps  for  obtaining  payment  of  their 
uiniitiea  out  of  the  accruing  rent.  By  their  laches  they  have  allowed  the  tenants  for 
life  to  receive  the  rents,  and  their  annuities  to  fail  into  arrear,  and  they  ought  not  to 
be  allowed  to  throw  upon  the  inheritance,  that  which  ought  to  have  been  exclusively 
borne  by  the  life-estate. 

Ci^  V.  JaekKM  (see  M'Cleland,  p.  498)  does  not  ai^ly,  for  there  the  estate  was 
not  sMtled  on  diffarent  parties  in  sacoessioi^  but  was  devised  to  the  son  of  the  settlor 
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in  fee.  So  in  Stamper  v.  Pickering,  the  devise  was  in  fee,  "sabjeot  to  an 
annuity  of  £50,"  and  in  Graves  v.  Hieks,  where  the  estate  ma  settled,  the  Goart 
refused  to  ruae  the  arrears  of  the  annuity  by  a  sale  or  mortgage. 

The  Master  of  the  Boixs  [Lord  Langdale].  The  estate  in  this  case  is  now 
vested  in  trustees,  in  trust  for  the  Plaintiff  for  life,  with  remainder  to  his  son  in  taiL 
There  are  certain  rent  charges  created  by  tiie  will  affecting  the  estate,  and  oertain 
remedies  are  given  to  recover  those  rent  charges  and  the  arrears.  It  has,  in  some 
degree,  been  doubted  in  argument,  whether  the  annuitants  are  entitled  to  be  paid  the 
airears  oat  of  the  rents  from  time  to  time  aoorued ;  but  it  appears  to  me  that  oi  tiiia 
tiiere  is  no  real  doubt.  I  think  that  the  annuitants  are  entitled  to  be  paid  their 
arrears  out  of  the  rents  aooruing  due  from  time  to  time,  and  that  tiiey  nave  that 
right  at  Uw,  notwithstanding  the  tenant  for  life  may  have  received  the  rents  an^c- 
able  to  the  payment  of  the  annuities,  and  may  not  have  kept  them  down.  That 
bein^  the  le^  right,  it  is  next  contended,  that  the  peraons  who  have  that  legal  rights 
are,  in  addition,  entitled  to  come  and  ask  in  a  Court  of  Equity  for  a  sale  and  mort- 
gage to  satisfy  these  arrears.  It  is  said  by  Mr.  Tinney,  that  such  right  stands  upon 
the  reason  of  the  thing ;  and  by  Mr.  Boupell  it  has  been  contended,  that  it  rests  on 
the  authority  of  CupU  v.  Jackson. 

There  is,  however,  in  this  case,  a  great  difference  in  both  the  situation  of  the 
parties  and  of  the  estate  from  that  which  existed  in  CupU  v.  Jackson.  Here  there  is  a. 
suooession  of  parties  interested  in  the  estate,  who,  during  theu"  enjoyment,  are  bound 
to  keep  down  these  annuities,  and,  for  anything  to  the  contoaiy,  they  might  have 
reoeiTea  rents  sufficient  to  keep  them  down,  and  also  to  pay  the  arrears.  If  the  duty 
of  the  tenants  for  [IM]  life  were  duly  performed,  the  party  entitled  to  the  estate  in 
remainder  would,  when  his  estate  came  into  possession,  take  the  property  discharged 
from  all  charges.  How  different,  then,  is  the  case  of  Cupit  v.  Jackson,  where  a  person 
was  entitled  to  the  estate  in  fee,  and  who,  having  the  whole  benefit  of  the  estate,  had» 
at  the  same  time,  the  whole  burthen  of  the  charges.  The  cases  are  very  different.  In 
this  case  the  founder  of  the  settlement  is  desirous  of  keeping  the  estate  for  the 
benefit  of  those  in  remainder;  in  the  other  tbe  situation  of  the  party  was  quite 
different^  for  he  had  the  whole  estate  and  the  whole  burthen.  However,  I  wilt  not 
decide  this  case  without  reading  the  authorities  cited. 

As  to  the  rest,  it  is  quite  clear.  The  annuitants  desire  to  have  their  arrears  paid 
out  of  tbe  existing  rents  and  income  in  Court,  and  I  am  of  opinion  that  they  are 
entitled  to  have  all  tbe  several  sums  specified,  and  whiob  constitute  income,  applied 
in  payment  of  the  arrears  of  their  annuities. 

I  will  look  at  the  cases  cited,  and  will  decide  this  case  to-morrow. 

Nov.  14.  The  Master  of  the  Bolls  held,  that  the  annuitants  were  not  entitled 
to  have  any  part  of  the  produce  of  the  estate,  which  consisted  of  capital,  applied  in 
payment  of  the  arrears. 

Note.— See  French  v,  Morgan,  2  MoUoy,  488 ;  Manly  v.  Sawktns^  1  Dm.  &  Wal. 
363 ;  Ooodwin  v.  Jeffreys,  lb.  375 ;  Foslor  v.  Smith,  2  Y.  &  C.  (C.  C),  193 ;  Kdly  r. 
Bawson,  2  Molloy,  87. 

[199]  Flower  v.  Hartopp.  Jan.  11, 1846. 

A  reference  was  made  as  to  the  title  of  property  sold  in  the  suit.  Exceptions  were 
taken  to  the  Master's  report  and  were  partly  allowed,  and  on  a  reference  back  the 
title  was  found  good.  Held,  that  the  Court  could  not,  on  motion,  adjudicate  on 
the  question  of  the  costs  of  the  reference. 

The  report  of  Camden  v.  Benson,  1  Keen,  671,  stated  to  be  inaccurate. 

This  case  is  re|K)rted  ante  (6  Beavan,  476).  It  there  appears,  that  some  property 
having  been  sold  in  the  suit,  a  reference  as  to  title  was  made  to  the  Master.  The 
Master  reported  in  favour  of  the  title,  whereupon  exceptions  were  taken  to  his  report 
by  the  purchaser,  and  the  matter  having  come  on  for  argument,  it  was  referred  back 
on  the  objection  as  to  the  identity  of  parcels.   The  Master,  on  the  latter  reference* 
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igtin  foand  in  txvoat  of  the  title,  and  his  report  mu  confirmed ;  the  purohaae-money 
main  Court. 

A  motifm  waa  now  made,  by  the  Plaintiff,  that  the  purchaser  might  be  let  into 
poausrioD,  Ac,  and  paj  the  costs  of  this  applicfttion  ana  of  the  reference,  or,  in  the 
aHeniative,  that  thej  mieht  be  paid  out  of  the  fund. 

Mr.  G.  IVimer  and  Mr.  Or,  h,  Russell,  in  support  of  the  motion,  were  proceeding 
to  shew  that  the  oonduet  of  the  porofaaaer  had  men  rexatiotu,  bat  were  stopped  by 
the  Court. 

Mr.  Eindersley  and  Mr.  Heathfield,  eonirit,  were  not  heard. 

The  Mastxr  of  the  Bolls  [Lord  Langdale]  held,  that  this  was  not  the  proper 
mode  of  bringing  before  the  Court  the  question  of  the  coats,  otherwise  he  must  eo 
into  the  title,  mm  by  iim,  to  see  whether  the  objections  to  the  title  taken  by  the 
pnrehaaer  had  been  reaaonable.  He  made  £300]  no  order  on  the  motion,  but  suggested 
that  a  iwtilion  waa  the  proper  Aode  of  raising  ^e  qaestion. 

Daring  the  discussion,  the  case  of  Camden  r.  BeMm  (1  Keen,  671)  was  referred  to, 
as  an  anthority  to  shew,  ttiat  a  purchaser  under  the  Court  waa  entitled  to  the  coats  of 
a  reference  as  to  the  title  reported  good  by  the  Master. 

Mr.  Beavan,  as  amieas  curia,  stated,  that  he  had  been  informed  by  the  solicitor 
engaged  in  Camden  v.  Benson,  that  there  was  an  inaccuracy  in  the  report,  and  that 
this  seemed  borne  out  by  the  papers,  from  which  it  appeared,  that  the  Court  merely 
beld,  that  the  purchaser  toas  not  Uable  to  pay  the  costs  of  the  reference.  (See  Felder 
r.  HiggeMtm,  3  Ves.  &  B.  142,  Reynolds  t.  Blake,  2  S.  &  S.  117,  SmUh  v.  Nelson,  lb. 
607,  Leehmere  v.  Brasier,  2  Jao.  &  W.  287,  Bmy  y.  Johnson,  2  Y.  &  Col.  (Exc),  fi64.) 

Ths  Master  of  thx  Boli£  said  it  was  important  that  this  matter  dboald  be 
enquired  into  before  the  case  came  oa  again. 


[201]  Ward  v.  Audland.   Jan.  16,  22,  Feb.  27,  1846. 

[S.  C.  14  L.  J.  Ch.  145 ;  9  Jur.  384.   Cf.  JFard  v.  Audland,  8  Sim.  571 ; 
0.  P.  Coop.  146 ;  41  £.  R.  441 ;  16  Mee.  &  W.  862.] 

A  tmstee  nnder  a  Toluntary  settlement  of  chattels,  policy  of  assurance  and  mor^iee, 
filed  a  bill  against  the  representatives  of  the  settlor  for  the  recovery  thereof.  Held, 
that  if  the  property  was  legally  vested  in  the  PlaintijBT,  he  might  recover  it  at  law 
and  apply  it  on  tiie  trusts ;  but  if  otherwise,  then  as  the  deed  was  volantary,  the 
Court  could  affi>rd  Ae  Plaintiff  no  assistance  in  recovering  it. 

In  the  case  ot  an  imperfect  voluntary  deed,  neither  the  assignor  nor  hia  eocecutor 
can  be  ocnnpelled  to  permit  the  assignee  to  use  his  name  for  the  recovery  of  the 
debt. 

Held,  that  neither  a  voluntary  assignment  by  deed  of  a  mortgage  debt,  accompanied 
by  a  grant,  not  specifying  the  particular  estate,  but  of  all  estates  held  in  mortgage, 
and  by  a  covenant  for  further  assurance  and  without  delivery  of  the  mortgage  deed 
or  notice  to  the  mortgagor,  nor  the  voluntary  assignment  of  a  policy  of  assurance 
retained  in  the  hands  of  the  assignor,  and  without  notice  given  to  the  grantor, 
^oaffh  accompanied  by  a  covenuit  for  further  assurance,  can  be  considered  as  a 
compete  and  effectaal  assignment,  to  be  acted  upon  and  enforced  by  the  assignee, 
without  any  former  or  otMr  act  to  be  done  by  the  assignor. 

In  the  month  of  July  1826  William  Whitelock  was  poeaessed  of  and  entitled  to 
certain  hoosehold  goods  and  eflfects,  a  sum  of  £546,  28.  6d.  (the  payment  of  which  to 
him,  with  interest,  was  secured  by  a  mortgage  in  fee  of  certain  customary  lands),  and 
a  policy  of  assurance  for  the  sum  of  £1000  payable  after  his  death.  He  executed  an 
indenture,  dated  the  27th  day  of  the  same  [202]  month,  purporting  to  be  made 
between  himself  of  the  first  part,  the  Defendants  William  T.  Ward  and  Mai^ret  his 
wife,  and  Mary  Hervey,  since  deceased,  of  the  second  part,  and  the  Plaintiff  of  the 
third  part ;  and  thereby,  after  noticing  that  be  was  mindful  and  desirous  of  making 
provision  for  Margaret  Ward  and  Mary  Hervey,  his  nieces  and  only  near  relations, 
and  reciting  as  therein  mentioned,  it  was  witnessed,  that  he  granted,  bargained,  and 
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assigned  to  the  Plftintaff  his  household  goods,  and  all  sums  of  money  then  owing  to 
him,  with  all  policies  of  insurance  and  other  securitaes  for  the  same ;  and  all  other  his 
personal  estate,  together  with  the  mortgage  deeds  and  writing  relating  to  the  {mmisea ; 
to  hare,  hold,  receive,  and  take  dte  same^  unto  the  Plaintiff^  upon  the  trusts  following 
namely,  to  the  use  of  the  grantor  William  Whitelock  during  his  life,  and  after  his 
death  to  the  use  of  William  Turner  Ward  and  Margaret  his  wife,  and  Mary  Hwey 
or  their  children,  in  manner  theorein  mentioned.  A^  it  was  further  witnewed,  that 
for  better  enabling  the  Plaintiff  to  get  in  any  sum  of  money  secured  <m  mortesg^ 
William  Whitelo«sk  granted,  asn^eo,  and  teansfeired  to  the  Plaintit^  Uie  lanos  to 
which  William  Whitelock  was  seised  or  entiUed  in  mortgage  for  any  term  of  years,  in 
fee,  or  otherwise. 

And  William  Whitelock  thereby  appointed  the  Plaintiff  "  Joseph  Ward  and  his 
heirs,"  his  attorney,  to  receive  the  debts,  &c,  and  on  non-jnyment,  to  bring  actions 
and  suits  "  in  such  manner  and  form,  as  he  the  sud  Josei^  Ward  or  his  heirs  should 
think  proper "  and  generally  to  do  all  aets,  &0.,  as  effectually  as  if  he  William 
Whitelock  did  the  same,  &c. 

William  Whitelock  thereby,  for  himself,  his  heirs,  executors,  and  administratOTS 
covenanted,  promised,  [203]  and  agreed  to  and  with  the  Plaint^  Joseph  Ward,  his 
executors  and  administrators,  that  he  the  said  William  Whitelock,  his  heirs,  executon^ 
and  administn^rs,  and  all  and  every  otiier  person  or  persons  having  or  olaiming,  or 
who  should  or  might  have  or  claim  any  estate,  right,  title,  or  interest  at  law  or  in 
equity  of,  in,  to,  or  out  of  the  said  personal  estate  and  effects,  or  any  part  or  pared 
thereof,  intended  to  be  thereby  assigned  and  transferred,  by,  from,  or  under  faim, 
them,  or  any  of  them,  should  and  would,  from  time  to  time,  and  at  all  times  there- 
after at  the  request  of  the  said  Joseph  Ward,  his  executors  or  administrators,  make, 
do,  acknowledge,  sign,  pass,  and  execute,  or  cause  and  procure  to  be  made,  done, 
acknowledged,  signed,  passed,  and  executed,  all  and  every  such  further  and  other 
lawful  and  reasonable  acts,  deeds,  things,  devices,  transfers,  assignments,  releasee, 
conveyances,  and  assurances  in  the  law,  whatsoever,  for  the  further  and  better 
assigning  and  transferring  all  and  singular  the  said  personal  estate  and  effects  thereby 
assigneaand  trans{erre<C  or  intended  so  to  be,  and  eveir  |Murt  thwectf,  with  the 
appurtenances  unto  the  said  Joseph  Ward,  his  executors  admuustratOTS,  and  assigns 
upon  the  tonsts  aforesaid,  be  the  same  hy  any  lawful  w%y»  or  means  whatsoever,  aa 
by  the  said  Joseph  Ward,  his  executors  or  administrators,  or  the  person  or  persons 
for  the  time  being  entitled,  or  his  or  their  counsel  learned  in  the  law,  should  be 
lawfully  and  reasonably  advised  or  devised  and  required. 

The  deed  was  executed  by  Mr.  Whitelock  and  the  Plaintiff,  and  on  the  execution 
thereof,  it  was  delivered  to  the  Plaintiff,  but  William  Whitelock  himself  coutinued  in 
possesaion  of  the  furniture  thereby  assigned,  and  in  the  receipt  of  the  income  u^sing 
from  the  mortgage  deed,  and  no  notioe  of  the  assignment  was  given,  either  [204]  to 
the  mortgagor  or  to  the  grantors  of  the  policy  of  insurance. 

Majry  Hervey,  oue  of  the  nieces  named  in  the  deed,  died,  leaving  the  Defendants 
William  Whitelock  Hervey  and  Dorothy  Ann  Hervey,  her  children,  her  surviving. 
On  the  5th  day  of  JuW  1833  WUliam  Whitelock  made  his  wOl  of  that  date,  and 
thereby  gave  to  the  Defendants  William  Fisher  Audland  and  Robert  Moeer,  the  lauds 
therein  mentioned,  together  with  the  money  secured  thereon  by  way  of  mortgage, 
and  also  all  his  right  and  interest  in  the  policy  of  insurance  for  XIOOO,  and  also  lul  his 
household  goods  and  furniture,  and  all  the  residue  of  his  estate,  on  the  trusts  in  the 
will  mentioned  for  the  benefit  of  William  Whitelock  Hervey  and  Dorothy  Ann 
Hervey ;  and  he  appointed  Audland  and  Moser  executors  of  bis  will 

The  testator  died  on  the  15th  of  November  1836,  and  his  will  was  duly  proved  by 
the  Defendant  William  Fisher  Audland  alone. 

Soon  £^t6r  the  testator's  death,  the  Plaintiff,  as  trustee,  and  William  Turner  Ward 
and  Margaret  his  wife  (as  parties  beneficially  interested),  insisted  on  the  validity  of 
^e  assignment  of  July  1826,  and  the  Plaintiff  required  posseudon  o£  the  furniture, 
and  claimed  to  be  entitled  to  receive  the  mortgage  money,  and  the  money  due  on  the 
policy  of  insuranoe  tiiereby  purported  to  be  assigned. 

The  Defendants,  the  executors,  and  the  Herveys  insisted,  that  the  deed  was  alto- 
gether invalid ;  and  tiiereupon,  the  present  Plaintiff  and  William  Turner  Ward  and 
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Ifinaret  hit  wife  filed  their  bill  in  ika*  Court,  praying  Uiat  the  deed  might  be 
aitftblished,  aod  the  [206]  trusts  executed  in  this  Court.  The  cause  was  beard Iwfm 
the  Vioe-Chanoellor  of  England,  who  dismissed  the  bill  (8  Sim.  Ii71),  on  the  ground- 
that  there  was  no  equity,  the  right  of  the  Plaintiff,  if  any,  being  at  law.  On  a 
zehearing  before  Lord  Cottenham  (C.  P.  Coop.  146),  the  order  was  affinned ;  but  his 
Lordship  being  of  opinion  tiiat  the  form  ol  the  auit  was  not  proper,  and  that  the 
ciroimstauoes  were  such,  that,  in  a  proper  form  of  suit,  the  trustee  might,  for  some 
porposea,  have  a  right  to  the  assistance  of  the  Court,  dismissed  the  bill  without 
prejudice  to  the  institution  of  any  other  suit. 

In  consequence  of  that  clause,  added  by  the  Lord  Chancellor  to  the  order  for 
dismiasal  made  by  the  Vice-Chancellor  of  England,  the  present  suit  was  instituted. 

The  bill  prayed,  that  an  account  might  be  taken  of  the  household  furniture,  . 
mooies  and  securities  for  money,  policies  of  assurance  aod  other  effects,  which  William 
Whitelock  was  possessed  of  or  entiUed  to  on  the  27th  daj  of  July  1826 ;  that  it 
mij^t  be  ascertained  by  the  Court,  what  parts  thereof  and  what  estate  or  interest 
thoein,  were  aaugned  to  die  Plaintiff,  imder  an  indenture  bearing  date  on  that  dan 
diat  the  tnuts  ctf  that  indenture  might  be  exeoated,  under  the  directions  of  tne 
Conr^  and,  if  necessary,  that  an  aooonnt  might  be  taken  fd  William  Wfaitelook*s 
personal  estate  possessed  bv  his  exeouton,  and  also  of  his  debts ;  that  his  personal 
estate,  acquired  subsequently  to  the  date  of  the  indenture,  might  be  declared  first 
liable  to  the  payment  of  his  debts ;  that  the  property  and  effects  assigned  by  the 
indenture,  or  the  value  thereof,  might  be  made  good  out  of  the  personal  estate,  and 
that  the  Defendants  might  be  decreed  to  join  in  conveying  and  surrendering 

the  1^^  estate  in  the  mortgaged  lands  and  jvemises,  in  the  bilfmentaoned,  to  tiie 
Plaintiff,  as  trustee  of  ^e  indenture. 

When  the  cause  came  <»i  to  be  heard  on  the  29th  of  July  1843,  it  was  referred  to 
the  Blaster  to  inquire  what  property  was  included  in  the  indenture,  and  whether  the 
aau,  m  any  and  what  rart  thereoff,  came  into  the  possession  of  the  Defendants  the 
exeeaton^  and  wheUter  were  was  any  aad  what  propertr  belonging  to  the  testator  at 
the  time  of  his  death,  which  was  not  included  in  the  indentnie,  aiul  what  debts  there 
were  of  the  testator  at  the  time  oi  his  death,  aaid  whethw  anj  and  whioh  of  th«n 
remained  unpaid. 

The  Master,  by  his  report  dated  the  6tb  of  May  1844,  found,  that  the  property 
included  in  the  indenture,  consisted  of  the  mortgage  money  d  jG646,  2b.  6d.,  the 
policy  of  insurance  for  the  sum  of  XIOOO,  and  certain  furniture ;  and,  in  the  first 
iebedule  to  his  report,  he  set  forth  the  parts  of  such  property  which  came  into 
possession  of  the  Defendant  William  Fishw  Audknd.  He  also  stated  the  particulars 
of  the  property  belonging  to  the  testator  at  the  tame  of  his  death,  which  were  not 
included  in  the  indenture,  and  the  amount  of  the  testator's  debts,  all  of  which  had 
been  paid,  and  amounted,  in  the  wholes  to  a  sum  less  than  the  amount  <A  tjie  personid 
estate  not  ineluded  in  the  indcoiture. 

The  cause  now  came  on  to  be  heard  on  the  merits. 

Mr.  0.  P.  Cooper  and  Mr.  Rolt,  for  the  PUintiff,  and  Mr.  Tinney  and  Mr.  J.  H. 
Taylor,  for  Defendants  in  [207]  the  same  interest.  There  is  some  part  of  the 
^perty  comprised  in  the  deed,  which  effectually  passed  at  law,  and  became  subject 
to  the  trusts  therein  declared.  Thus,  the  hous^old  furniture  passed  at  law  by  the 
deed  of  assignment  (Com.  Dig,,  and  see  Irons  v.  SmaUpie<x,  2  B.  &  Aid.  551),  Jams  v. 
OHiboiu  (9  vw.  p.  410),  Deaey  v.  £aynim',(6  East,  267);  notwithstanding  the  assizor 
retained  possession,  which  was  consist«at  with  the  trusts  declared,  he  being  entitled 
to  a  life  interest  therein.  H<^  v.  Hope  (unreported),  Cadogan  v.  Katnet  (Cown.  432). 
Next,  the  mortgage  in  fee  passed,  for  the  eedui  gw  tnuta  being  related  in  blood  to  tite 
settlor,  it  mi^t  operate  as  a  covenant  to  stand  seised,  Sanders  on  Uses  (vol.  ii 
p.  98,  5th  edit).  And  in  Di^^  v.  £Uoes  (1  Bli.  N.  a  498)  it  was  held,  that  a  sum 
secured  on  mortgage  of  real  estate  m^t  be  a  subject  of  a  damaiio  mortia  auud,  and 
that  the  real  and  personal  representatives  were  trustees  for  the  donees.  The  policy 
ve  sdmit  did  not  pass  at  law,  but  all  that  oould  be,  or  was  neoessary  to  be  done  had 
been  completed,  as  in  Fortesau  v.  Barnett  (3  Myl.  &  K.  36),  in  which  case  Sir  John 
Leach  gave  effect  to  a  voluntary  assignment  of  a  policy ;  ead,  it  is  to  be  observed, 
4hat  no  notice  had  there  been  given  of  the  assignment   Notke  is  necessary  only  as 
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betvreen  suooesaiTe  incumbraDoers ;  the  doctrine  does  not  apply  u  between  the 
Msignor  and  auignee.  But  wfaetber  the  property  passed  or  not  at  law,  still  the 
assignee  had  a  le^  remedy.  He  might  have  broaght  an  action  at  law  for  the  goods, 
the  mortga^  money,  and  policy,  in  the  name  of  the  assignor,  even  without  his 
oonsent,  which  a  Court  of  law  would  not  have  stayed,  nor  would  it  hare  permitted 
tiie  nominal  Plaintiff  to  interfere  with  [908]  or  release  the  action.  fFitu»r.  Keeley 
(1  Term  R.  619},  Meriev  r.  Frear  (6  Bine.  547),  and  Ld^  v.  LM  (I  Bofc  PaL  447, 
and  see  OnAard  v.  CouUHnff,  7  Soott  {K.  C),  414 ;  Ammt  t.  Todd^  S  Cr.  &  Jer.  18S  ; 
WkUikaad  v.  Hiuhet,  2  Cr.  &  M.  318 ;  Emery  r.  MudOau,  10  Binir.  28). 

Again,  this  deed  contains  a  eovenant  on  the  part  of  Joseph  Ward,  that  be  and  bis 
heirs  and  executors,  Ac,  will  do  all  further  acts,  Ac,  for  better  assigning  and  tr&na- 
ferring  the  property  to  the  Plaintiff.  If,  therefore,  the  transfer  be  incomplete,  the 
representatives  are  bound  to  perfect  it,  and  under  this  covenant  the  Plaintiff  has  a 
legal  remedy  to  prevent  circuity  of  action ;  this  Court  will  relieve  by  giving  the 
specific  property  instead  of  damages  for  the  loss  of  it.  In  JFUUamson  v.  CodnngUm 
(1  Ves.  Ben.  611),  a  man  made  a  voluntary  settlement  on  his  natural  children,  and 
bound  himself  to  warrant.  He  afterwards  sold  the  estate,  yet  his  assets  were  held 
tiable  in  equity.  So  in  WeUsm  v.  Parker  (6  Beavan,  283)  it  was  held,  that  a  voluntary 
covenant  was  sufficient  to  support  a  creditor's  suit  against  the  re^esentatives  of  the 
eorenantor.  Fldeher  v.  JWU-  (4  Hare,  67)  was  a  similar  ease.  This  is  a  direct 
positive  oorenant,  and  not  an  implied  covenant  like  that  in  DUUm  v.  Coppm  (4  MyL 
&  Cr.  6i1). 

Mr.  iSimer  and  Mr.  Dickenson,  amM.  This  suit  is  a  mere  repetition  of  the 
attempts  made  in  the  former  case  of  fVard  v.  Audiand,  which  was  decided  by  the 
Vice-Chancellor  of  England,  and  afterwards  by  Lord  Cottenbam  on  appeal,  not  on 
the  gronnd  of  misjoincwr,  bat  upon  the  principle  that  the  right,  if  any,  was  a  legal 
right. 

[209]  You  cannot,  in  a  suit  to  administer  a  trust,  bring  a  person  claiming 
adversely  to  the  trust  and  to  the  trustee  before  the  Court.  You  must  first  recover 
the  proper^  in  one  suit,  and  then  administer  it  as  between  the  cesttti  que  tnuts  and  the 
trostees.  Talbot  v.  The  Earl  of  Baditor  {3  Myl.  &  K.  262),  though  apparently  contrary 
to  that  principle,  has  been  disapproved  of,  and  has  never  nnoe  neen  acted  on. 

If  the  Plaintiff,  as  he  argues,  has  a  legal  ri^t  in  any  part  of  the  property,  he 
should  sue  for  it  at  law ;  this  Court  has  no  jurisdiction  to  interfere ;  but  if  the  le^ 
title  is  incomplete,  it  is  now  firmly  settled,  that  this  Court  will  not  interfere  to  assist 
a  mere  volunteer.  Dillon  v.  Coppm  (4  Myl.  &  Cr.  647),  Jefferys  v.  Jefferys  (Cr.  &  Ph. 
138),  Meek  v.  Kettlemll  (1  Hare,  464,  and  1  Phil.  342). 

We  do  not  dispute  that  a  voluntary  covenant  may  be  the  subject  of  a  demand  in 
equity,  but  the  question  as  to  what  extent  a  Court  of  Equity  will  give  effect  to  it, 
depends  on  the  nature  of  the  covenant  and  the  frame  of  the  suit,  ^e  frame  of  this 
suit  is  nob  for  the  administration  of  the  assets,  but  for  the  recovery  of  the  specific 
prc^rty,  and  the  covenant  is  such,  that  nominal  damages  would  alone  be  recovered 
at  law. 

.  As  to  the  mniment,  that  this  is  a  covenant  to  stand  seised,  the  covenantee  is  not 
of  blood  (see  GRlb.  Uses,  247,  and  22  Vin.  Abr.  196,  pi.  13),  and  the  deed  does  not 
profess  to  convey  the  estate  in  mortgage. 
Mr.  Tinney,  in  reply- 

[210]  i<s6.  27.  The  Master  of  the  Rolm  [Lord  Langdalel  For  the  Plaintiff 
and  the  Defendants,  Ward  and  wife,  it  was  argued,  that  this  suit  has  been  instituted, 
precisely  in  the  form  and  for  the  purposes  suggested  by  the  Lord  Chancellor  on  the 
rehearing  of  the  former  cause,  when  he  intimated,  that  the  Plaintiff  would,  or  might, 
be  entitled  to  some  relief ;  that,  in  fact,  the  deed  did  constitute  a  valid  and  effectual 
assignment  of  the  mortgage  money,  the  policy  of  insurance  and  the  furniture,  thereby 
purported  to  be  assigned ;  and  that  as  the  executors  have  received  the  money  due  on 
tile  policy,  and  have  sold  the  furniture,  the  Plaintiff  is  entitled  to  have  from  them 
satisfaction  for  the  value,  or  the  amount  of  monies  received  by  them  on  account 
tiiereof. 

The  Defendants,  the  executors,  and  the  Herveys,  on  the  other  hand,  have  insisted, 
that  the  Lord  Chancellor  expreesed  no  opinion  whatever  on  the  merits  of  the  case ; 
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that  the  aaaignmen^  beiDg  an  asBignment  of  ohosea  in  action  could  never  have  been 
made  effectual  without  the  aid  of  (his  Court,  and  that  the  assignment,  being  merely 
nduntary,  the  Court  would  give  no  aasistanea  to  make  it  perfect  and  effeotiud ;  ancL 
therefore,  that  the  aarignment  waa,  aod  ou^t  to  be  deemed,  invalid,  and  the  bill 
shoald  be  diamiaied. 

It  appeon  to  me,  apon  t  oonnderatioD  of  the  report  of  judgment  of  the  Lord 
ChanoeUor  in  the  itxnaer  catue,  tiiat  no  opinion  was  pronounced  on  the  l^al  efieot  of 
the  deed,  and  that  the  qnestSon  is  now  open  for  consideration. 

The  intention  of  Mr.  Whitelook,  at  the  date  of  the  deed,  was  to  assign  the 
{Hoperty  in  question  to  the  [2111  Plaintiff  absolutely,  and  to  declare  trusts  to  be 
executed  out  of  the  estate,  which,l>y  the  assignment,  was  intended  to  be  vested  in 
the  Plaintiff.    The  covenant  appears  to  me  to  have  been  entered  into,  in  aid  of  the 
Ima  of  the  transfer  or  assignment  intended  to  be  made.    Mr.  Whitelook  intended  to 
make  a  gift  by  assignment,  and  not  to  declare  a  ta-ust  to  be  executed  by  himself. 
Supposing  the  assiraiment  to  have  been  a  complete  and  effectual  assignment,  there 
;  is  not  only  no  oonflict  out  no  question,  nor  any  difficulty  as  to  the  tn»ts  which  the 
I  Plamtiff  had  to  perfonn.   If  the  property  was  legally  vested  in  the  Plun^,  he 
I  might  have  recovered  it  at  law,  and  appliea  it  on  the  tmsta ;  if  the  property  was  not 
I  l^lly  and  effeotaally  vested  in  the  Flainti^  then  as  the  deed  was  voluntary,  this 
!  Goiut  could  afford  no  assistance  to  the  Plaintiff  in  recovering  it,  and,  under  these 
I  dreamstanoea,  the  only  question  between  the  parties  is,  what  is  the  legal  effect  of  the 
I  SBBignment. 

The  property  claimed  under  this  deed  consists,  firsts  of  a  debt  secured  by  a  mortage 
!  in  fee  of  a  customary  estate ;  secondly,  a  policy  of  inBOianoe  on  the  life  <h  Mr.  Wnite- 
lock ;  and,  thirdly,  certain  household  furniture. 

The  debt  and  the  policy  of  insurance  are  chosesin  action  not  assignable  at  law,  and 
it  is  plain,  that  the  whole  estate  and  interest  of  the  assignor  did  not,  and  could  not, 
pass  to  an  assignee ;  and  I  apprehend  that  in  the  case  of  a  voluntary  deed,  neither 
the  assignor  nor  his  executor  eonld  have  been  compelled  to  permit  (die  assignee  to  use 
his  name  for  the  recovery  of  the  debt.   The  assignmeut  was  deficient,  because  it  did 
not  vest  in  the  assignee  all  that  the  assignor  professed  and  intended  to  pass,  and  no 
instance,  except  in  the  case  of  Forteseue  v.  [212]  Banutt  (3  Myl.  &  K.  36),  has  been  pro- 
dooed,  in  which  this  Court  has  given  effect  to  snoh  an  assignment.   It  does  not  appear 
by  the  report,  what  were  the  grounds,  ou  which  Lord  Gottenham,  in  deciding  the  case 
of  Edwards  v.  Jones  (1  Myl.  &  Cr.  226),  gave  the  interpretation  he  did  to  the  case  of 
i  Forteteue  v.  Bameii;  but  it  is  certainly  clear,  that  Sir  John  Leach  did  not,  in  that 
'  ease,  intend  to  alter  the  rule  of  the  Court  which  was  previously  established  ;  and  it 
is  also  clear,  that  the  circumstances,  by  which  Lord  Cottenham  seemed  to  think  that 
i  Fortacut  V.  Banuif  might  be  explained,  are  not  found  in  the  present  case.    It  appears 
I  to  me,  that  neither  a  voluntary  aasi^ment  by  deed  of  a  mortgage  debt,  accompanied 
:   hf  a  gnmt,  not  specifying  the  partioolar  estate,  but  of  all  estates  held  in  mortgage, 
and  by  a  covenant  for  furlJier  assarance,  without  delivery  of  the  mortgage  deed  or 
Dodoe  to  the  mortgagor,  nor  the  voluntary  assignment  of  a  policy  of  assurance,  retained 
in  the  hands  of  the  assignor,  and  without  notice  given  to  the  grantor,  though  accom- 
panied by  a  covenant  for  further  assurance,  can  be  considered  as  a  complete  and 
effectual  assignment,  to  be  acted  upon  and  enforced  by  the  assignee,  withont  any 
further  or  other  act  to  be  done  by  the  assignor. 

With  respect  to  the  furniture,  the  bill  claims  the  legal  right  to  it  for  the  Plaintiff, 
and  if  he  had  it,  I  am  of  opinion  that  he  oueht  to  have  proceeded  at  law  to  recover 
it  With  respect  to  the  mortgage,  the  bill  uleges  the  le^l  estate  to  be  in  the  Defon- 
tlasts,  or  some  of  them,  and  prays  for  a  conveyance  in  aid  of  the  voluntary  gift.  On 
the  whole,  X  think  that  the  Plaintiff  is  not  entitled  to  any  relief,  and  that  the  bill 
most  he  diamissed,  but  without  costs. 

Note. — ^The  Pbintiff  presented  a  petition  to  the  Vice-Chancellor  of  Enghind 
in  the  administration  sni^  submitting  that,  under  the  covenant  for  further  assurance,  he 
vas  a  specialty  creditor  of  the  testator,  and  praying  liberty  to  prove  his  debt  before 
tlie  Master.  The  Vice-Chancellor  of  England,  on  the  16th  of  April  184&,  gave  liberty 
to  bring  aoch  action  at  law  as  he  might  be  advised.   [See  16  Mee.  &  W.  862.] 
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Note. — The  following  are  the  principal  oases  on  the  subject,  acoording  to  their 
dates,  many  of  which  were  either  cited  or  adverted  to. 

(1682)  Fillers  t.  Beaumont,  1  Vem.  100.  (1686)  Beard  v.  NvUkaU,  1  Vem.  427. 
(1724)  Osgood  v.  Strode,  2  P.  Wma  245.  (1731)  Vernon,  v.  Vernon,  2  P.  Wmfl.  694. 
(1733)  Legmen  t.  Earl  of  CarlisU,  3  P.  Wms.  222.  (1739)  StapiUm  t.  Siapabm,  1 
Atk.  10.  (1739)  BousMon  v.  Bous^Uon,  1  Atk.  635.  (1739)  Sear  t.  AAmll,  3  Swaast 
411,  n.  (1739)  BoUoH  r.  Bolton,  3  Swanst.  414,  n.  (1748)  Stephens  t.  Trwmm,  I  Yea. 
sen.  73.  (1760)  fnUtameon  v.  Codrington,  1  Yes.  sen.  611.  (1789)  Ooknan  v.  Sand, 
1  Ves.  jun.  50,  3  Bra  C.  C.  12.  (1793)  TaU  v.  Hilbert,  2  Ves.  jun.  111.  (1801) 
Jdams  T.  Claxtm,  6  Yes.  226.  (1802)  ElUaon  t.  Ellison,  6  Yee.  662.  (1804)  Jones  v. 
G't&^,9  Yee.411.  (1806)  ^ie^ro&u«  v.  5m«^  12  Yes.  39.  (IB08)  Skane  v.  Cadogan,  Z 
Sug.  V.  &  P.  App.  66.  (18Il)P«ifWT*)/f  v.i*ttJtwrtoA18Ve8.99.  (1811)  Ex  parte  Py, 
Exparte  Dubost,  18  Yes.  149.  (1816)  Cotteen  v.  Missing,  1  Mad.  176.  (1833)  Lamas  r. 
frrighi,2Uyl  &K.769.  (lS3e)  Edwards  y.  Jones,  1  Uyl  &  Cr.  226.  (1837)  ficww  v. 
Jfor^  2  Myl.  &  Cr.  469.  (l837)^oU(w^  v.  ^etuitn^  8  Sim.  324.  (1837)  ^on^r. 
Audland,  8  Sim.  671.  (1837)  Wheatley  v.  Pwr,  1  Keen,  551.  (1838)  CoUinson  v. 
Faiirick,  2  Keen,  123.  (1838)  fVard  v.  Audland  on  rehearing,  C.  P.  Cooper,  146. 
(1839)  DiUon  v.  C^mm,  4  Myl.  &  Cr.  647.   (1841)  J^er^  y.  Jiger^  Cr.  &  Ph.  138. 

(1841)  Beatson     ^eo/ion,  12  Simons,  281.    (1841)  James  y.  Bidder,  4  BeaTaz^  60a 

(1842)  Meek  v.  KettlemU,  1  Hare,  464 ;  1  Ph.  342.  (1843)  Coningham  v.  PbmkeU,  2 
Y.  &  C.  (C.  C),  246.  Davenport  y.  BidK^,  lb.  m.  {18U)  Fletdur  y,  FUteher, 
4  Hare,  67. 

[214]  Dick  v.  Laoy.        24,  26,  1846. 
[S.  C.  14  L.  J.  Ch.  160 ;  9  Jar.  221.] 

Gift  to  A.  for  life,  with  remainder  to  the  daughters  of  B.,  "and  their  deecendant«, 
per  stirpes,  to  hold  to  them,  their  heirs,  and  assigns  for  ever."   The  daughters  had 
children  at  the  death  of  the  testator  and  of  the  tenant  for  life.    Held,  that 
daughters  took  absolute  interests  and  in  joint^enanoy,  and  that  the  issue  oould 
only  take  by  substitution. 

The  words  per  stirpes  held  to  import  not  only  distribution,  but  suooesskra  or  some 
species  of  representation. 

The  question,  in  this  cause,  arose  upon  a  will,  which  was  in  the  following  terms : — 
"As  to  all  the  rest,  residue,  and  remainder  of  my  estate,  both  real  and  personal,  I 

five  and  bequeath  the  same  unto  Anne,  the  lady  of  Sir  Thomas  Mantel],  Knight,  f(V 
er  life,  and  after  her  decease,  I  give,  devise,  and  bequeath  the  same  unto  her  nieces, 
the  daughters  of  Captain  Boyce,  ana  their  descendants  per  stirpes,  to  hold  to  them,  their  Aeks 
and  assigns  for  ever ;  Lady  Mantell  and  the  descendants  of  Ckptain  Boyoe  paying  unto 
my  relation,  Mrs.  Leplastrier,  the  sum  of  X50  a  year  i<x  her  life." 
The  testator  died  in  1826. 

Lady  Mantell,  the  tenant  for  life,  died  in  September  1843. 

Captain  Boyoe  hod  three  daughters  only,  viz.,  Catherine  Laoy,  who  survived  the 
testator  and  died  in  July  1843,  without  having  had  any  issue,  in  the  lifetime  of  the 
tenant  for  life ;  Mary  S.  Dick,  who  was  still  living,  and  had  several  children ;  and 
Elizabeth  0.  Fielding,  who  was  also  still  living,  and  had  children. 

The  question  was,  what  interest  the  daughters  of  Captain  Boyoe  and  their 
descendants  took  in  the  personal  estate  <A  the  testator,  no  act  having  been  done  to 
sever  any  joint^tenancy. 

Mr.  Turner  and  Mr.  Beavan,  for  the  Plaintiff  Mrs.  Dick  and  her  husband,  con- 
tended, first,  that  the  three  [216]  daughters  took  absolute  interests ;  secondly,  tiiat 
the  |>roperty  was  given  to  them  as  joint-tenants ;  and,  consequently,  that  the  two 
survivors  were  abstdutely  entitled  to  the  whole  residue. 

They  argued  as  follows : — First,  the  gift  is  to  the  daughters,  "and  their  descen- 
dants per  stirpes,  to  hold  to  them,  their  heirs  and  assigns,  for  ever ; "  the  tenendum, 
therefore,  shews  that  the  parties  intended  to  take,  were  to  enjoy  absolute  interesta 
Next  the  daughters  alone  take,  for,  under  the  limitation  "  to  the  daughters  and  their 
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dMeendmAta  mr  iHrwSj"  the  obildron  oaa  take  only  through  dieir  porenU.  The 
exraieBBion  "  desoeiMuiitB  "  includes  every  d^ree  (see  1  Roper  on  Leg.  122) :  it  meaoi 
"all  thoee  who  mooeed  from  her  body;"  Vro$$^  v.  Clare  (I  Ambler,  397),  £utler  t. 
SfroMoii  (3  Bra  C.  C.  369).  The  word*,  therefore,  are  eqiuTaleot  to  a  gift  to  A.  and 
hii  isme,  or  to  A.  and  hia  mooenon,  which  would  give  an  absolute  intmst  (1  Bep. 
8S  b.)  It  ie  umilar  to  the  ease  of  BiUier  v.  Omniuuv  {4  Buis.  70X  where  the  gift 
was,  to  the  children  of  A.  and  their  iasue,  share  and  share  alike,  and  it  was  held  to 
be  an  absolute  gift  in  the  children.  So,  in  Oitbs  t.  Taii  (S  8imons,  132).  there  was  a 
gift  to  t^e  daughters  of  T.  D.  and  their  issue,  and  it  was  held  that  the  daughters  took 
absolutely.  But  if  the  word  "  descendants  "  be  used  as  a  word  of  purohase,  then  the 
children  would  take  only  by  wa^  of  substitution  for  their  parente,  in  the  event  of 
nieh  parents  ^yiog  in  the  lifetime  of  the  testator.  The  case  of  Feanon  v.  Staplun 
(5  Bli.  203,  and  2  T)ow  &  CI.  328)  was  remarkably  similar  to  the  present  case.  Hiere 
the  frift  was  to  the  testatOT's  fire  sons  and  their  reepeotive  issue,  eq^ually^  ttirpei,  in 
niQ  equal  shares ;  and  it  was  held  by  the  House  of  Lords,  reversing  the  dedsion  of 
Sir  John  Leaoh,  that  the  sons  were  absolutely  entitled;  and  it  was  ttuve  said,  "that 
if  any  one  of  the  sons  should  not  be  Uving  at  tite  time  of  the  death  ctf  the  testator, 
tibe  isRW  ot  that  deceased  son  might  take  by  substitution."  The  children  cannot  t^ce 
ontcniraitly  with  the  parent,  for  they  are  to  take  per  ttirjies  or  by  representation 
from  the  root.  It  would  then  be  inoonststent  for  the  root  and  branch  to  take 
t(^;ether.  Again,  the  diildren  cannot  take  in  renuunder,  because  there  is  no  trace  of 
any  such  intentdcn,  and  the  tmuiidim  ia  abscdnte ;  they  muit,  therefore,  if  at  all,  ta]n 
Bufaetitation. 

Seoondly,  the  gift  is  in  joint-tenanoy.  The  general  rule  is,  that  under  a  gift  to 
several  mi^lMtfer,  tbey  take  aa  joint-tenants.  A^n,  this  is  a  gift  to  a  class,  and  a 
class  always  take  as  joint-tenants.  It  may  be  objected,  that  wey  are  to  take  per 
iSrpetf  and  that  this  imports  a  severance,  but  that  la  not  so :  the  next  of  kin  ohen 
take  per  eUrpes  by  representation,  yet  they  neverthdess  take  as  joint-tenants ; 
V.  Mangtes  (4  Bearan,  358  [10  CL  &  F.  215] ).  The  charge  also  of  the  annuity  on  the 
deseeDOMitB  makes  it  neoessaiy  to  keep  the jnoperty  together,  as  far  as  poenUe,  in 
the  bands  oi  t^e  deaoendants  of  Oaptain  Boyoe,  and  not  to  allow  it  to  pass  to 
refKesentatives. 

Mr.  Kindersley  and  Mr.  J.  Baily,  for  Mrs.  Fieldins^  in  the  same  interest  as  the 
Plaintiff.  There  are  two  questions ;  first,  as  between  the  danghters  of  Captain  Boyce 
uid  their  desoendants;  and,  secondly,  as  between  the  surviving  daughters  and  the 
kf^  pwsonal  representatives  of  Mrs.  Lacy.  The  words  per  iHrpetJ^T]  used  in 
thu  case  were  used  also  in  Peanon  v.  St^me»f  and  they  prevent  we  children  t^ng 
equally  with  their  parents.  Again,  the  habendum  is  to  them,  their  heirs  and  amwis 
for  ever ;  therefore  the  interest  of  the  parents  eannot  be  limited  to  a  life-estate.  The 
welds  "and  tiieir  deseendants"  may  be  read — "ac  their  desoendants,"  and  the 
dildreD  would  take  by  way  of  aabetitution.   (See  Price  v.  LoMejff  6  Beanu^  180.) 

Seooodly,  gift  creates  a  joint-tenaDor,  at  all  evoits,  in  the  parents;  and  the 
testator  most  have  meant,  that,  if  either  of  the  daughtws  died  in  the  Gfetime  of  I^tdy 
Hsntell,  the  joint-tenancy  was  to  be  severed  so  as  to  let  in  the  children  to  take  by 
way  of  substitution  for  the  parent ;  but  if  a  daughter  died  without  issue,  and  wiUiout 
having  severed  the  ioint-tmancy,  then  that  the  survivors  should  take. 

Mr.  Purvis  and  Mr.  Lloyd,  for  Mr.  Lacy,  t^e  legal  personal  rejawsentative  of  Mrs. 
Lsey,  claimed  one-third  of  the  residuary  property,  contending  that  the  three 
daughtOTS  took  abeolute  interests  as  tenants  in  common.  They  argued  as  follows : — 
First,  the  gift  is  to  them  and  their  desoendanta.  Now  the  word  "descendants" 
Bwans  posterity  of  everr  kind,  and  has  been  held  by  Lord  Eldon  and  Lord  Cottenham 
to  be  synonymous  with  the  word  "  issue."  Oddie  v.  Woodford  (2  Myl.  &  Cr.  584), 
Benui  V.  BenuU  {3  MyL  &  Cr.  fiS9).  It  is  therefore  the  same  aa  if  the  gift  had  been 
to  them  and  tiieir  issue.  Seoondly,  they  take  as  tenants  in  eommon,  for  the  ezpres- 
non  Mr  tHrpee  impties  tiiat  each  nieee  and  her  descendants  are  to  take  separatelv 
and  distinctly  from  the  others.  It  is  a  severance  of  equal  shares,  and  [218]  is 
equivalent  to  saying  that  they  were  to  take  equally.  If  the  descendants  take  by 
substation  for  the  parent^  «ad  per  ttirves,  as  bias  been  ar^ed  for  the  Flaintifis,  it 
is  impoesible  that  they  oould  take  with  tae  other  daughtera  in  joint-tenancy.  Again, 
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the  expremoQ  ia  such,  m  to  create  a  tenaney  in  tail,  in  vhioh  case  a  joint-tenaii^ 
cannot  exist  (see  3  Jannan  on  Wills,  158) ;  borides  this,  the  shares  of  the  parents 
4^ildren  would  not  vest  at  the  same  time,  "  it  ia  eontrafy  to  Uie  rule  of  law,  Uiat 
persona  who  are  to  take  at  diffiarent  timaa  ma  teke  as  jomt-teuantaL"   WoodgaU  v. 

Vnianm  (4  Sim.  129). 

Mr.  Wood,  for  the  children  of  Mrs.  Diek,  and  Mr.  Teed  and  Mr.  Youngs  for  tbe 
children  of  Mrs.  Fielding.  Either  the  children  take  absolute  interest*  jointly  wUh 
their  mothars,  or  die  mothers  take  for  life,  wi^  remainder  to  their  childrML  If  a 
mad  deviae  laiid  to  A.  and  to  hia  children  or  iaaue,  and  A.  has  issue,  the  latter  will 
take  jointly  widi  the  parvnt  RWa  oua  <6  Ca  Bep.  17  a.),  Oates  d.  StUterleyv. 
Jackson  (2Stra.  1172),  ft^ery  v.  Eonywood  (4  Mad.  398),  JVtfumwn  v.  Nightingale  (iCox, 
341),  Heron  v.  Stokes  (2  Dr.  &  War.  89,  and  12  CI  &  Fin.  161),  CroclceU  v.  OretM 
(1  Hare,  451). 

If  the  first  be  not  die  true  construction,  then,  secondly,  the  parents  take  a  life 
interest,  with  remainder  to  their  children.  In  Crawford  v.  Trotttr  (4  Mad.  361)  a 
legacy  was  bequeathed  "  to  Lady  Soott  and  her  heirs  {say  children),"  and  it  was  held, 
tlwt  Lady  S.  who  had  children  living,  was  entitled  for  life,  with  remainder  to  her 
children.  In  Moru  v.  Morse  (2  Simons,  485),  a  testator  gave  hia  [219]  daughter  and 
her  children  two  auma,  and  appointed  A.  B.  troatee  of  uom  anma,  for  hia  dangbtar 
and  her  children :  it  waa  held  that  the  daushter  took  for  life,  with  remainder  to  her 
children.  In  Faa^UM  v.  The  Marquis  of  Headfort  (10  Simona,  639),  a  testator, 
bequeathed  £40,000  to  Lord  H.  and  hia  children,  to  be  secured  for  their  benefit,  it 
waa  held  that  Lord  H.  took  for  life,  with  remainder  to  his  children.  In  French  v.  Freiuk 
(11  Simons,  257),  a  sum  waa  given  to  a  daughter,  in  trust  for  the  use  of  herself  and 
children ;  the  daughter  had  two  children  living  at  the  teatator'a  death :  it  was  held 
that  she  was  entitled  for  life,  with  remainder  to  her  children. 

The  expression  "per  stirpes  "  does  not  neceasarily  import  a  repreaentatioD  of  the 
parent.  What  the  teatator  meant  was  this : — that  each  daughter  and  her  deaceo- 
duita  ahoald  take  their  aliquot  share  of  the  whole,  independent  of  the  otbor  danghten 
and  their  repreaentativea ;  ao  that  there  being  three  stirpes,  eaoh  ahoald  take  one-thinl 
between  tiiem. 

Mr.  Kinderaley,  in  reply. 

The  Master  of  the  Bolls  [Lord  Langdale].  Thia  ia  a  case  attended  with  very 
considerable  difficulty,  but  I  am  afraid  I  cannot,  by  any  further  consideraCioii, 
ascertain  with  any  greater  certainty  what  was  really  intended  by  thia  testator. 

The  words  are  simply  these : — after  the  death  of  Lady  Mantell,  "  I  give,  devise^ 
and  bequeath  tbe  same  unto  her  nieces,  tbe  daughters  of  Captain  Boyce  and  their 
descendanta,  per  stirpes,  to  hold  to  them  their  [220]  heirs  and  assigns  for  ever ;  Lady 
Mantell,  and  tbe  descendants  of  Captain  Boyoe  paying  unto  my  relation  Mrs. 
LepUstrier,  tbe  sum  of  £50  a  year  for  ner  life."  There  is  no  question  as  to  the  time 
of  cUstribution ;  it  waa  to  be  on  tbe  death  of  Lady  Mantell.  Who  then  are  tbe 
persons  intended  by  the  teatator  to  take  the  benefit  of  hia  gifti   The  dai^tws  <tf 


They  are  to  hold  "  to  them  their  heira  and  assigns  for  ever : "  so  that  whoeyer  may 
be  the  peraons  who  are  to  take,  they  are  to  enjoy  an  absolute  and  entire  interest  at 
the  time  they  take.  It  follows,  then,  that  the  daughters  of  Captain  Boyoe  and  their 
descendants  per  stirpes  were  to  take  absolute  intereata,  to  them  their  heirs  and  assigos 
for  ever. 

The  first  question  discussed  is,  what  is  the  efiect  of  a  gift  "  to  the  daughters  and 
their  descendants  per  stirpes,"  and  it  has  been  contended  thai  the  word  "  descendants  " 
is  to  have  Ae  same  efiect  as  the  word  "  issue ; "  and  that  the  worda  "per  stirpes  "  an 
not  very  material  to  the  oons^otion ;  so  that,  th&ce  being  in  efiec^  a  gift  to  the 
nieces  and  thdr  iaaue,  a  tenan^  in  tail  would  be  created  in  the  real  estate,  and  an 
absolute  interest  in  the  personal  estate. 

Whatever  may  be  meant  by  the  worda  "per  stirpes,"  I  think  it  must  be  admitted 
that  they  mean  a  distribution  of  amne  aort  or  other,  and  that  thO'Words  "  deeomdanta 
per  stirpes  "  do  not  mean  that  apecies  of  limitation,  which  would  oonatitute  the  first 
taker  a  tenant  in  tail ;  I  think  tne  idea  ia  wholly  exduded  by  the  worda  "persHrpss," 
and  alao  by  the  aubaequent  worda  which  give  the  abaolnte  estate. 
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[SUl  I  am  therefore,  among^  the  difficulties  of  this  case,  of  opinion,  that  the  word 
"deeoenoaDte  "  is  not  to  be  considered  as  a  word  of  limitation,  bat  is  to  be  considwed 
u  a  word  of  purohaee ;  and  then  arises  the  next  question,  namely,  what  estate  or 
iatwBst  the  enildren  are  entitled  to  under  this  will  When  they  get  ^e  estate,  when 
it  eomes  to  them,  they  are  to  have  an  absolute  estate ;  but  how  are  they  to  arrive  st 
the  estate  1  Are  they  to  take  concurrently  with  their  parents,  or  are  they  to  take  in 
saeoession  either  by  my  of  substitution^  in  case  of  the  death  of  their  parents  bdore 
the  time  of  diitribation,  or  by  way  of  remainder  expectant  apon  the  decease  of  their 
sererel  parental 

The  difiBcultieB  certainly  are  very  considerable  any  way.  It  is  said,  that  the 
words  "desoendants  per  riirws**  are  to  be  construed  as  signifying  the  class  of 
efaildren  or  grandchildren  who  are  the  descendants  of  each  parent;  that  is,  that 
each  puent  and  their  descendants  are  to  constitute  one  olaaa,  and  are  to  take  an 
aliquot  inropcntion  of  the  residuary  estate,  to  them  their  heirs  and  assigns  for  ever, 
l^e  point  has  been  ingeniously  and  elaborately  argued,  but  I  cannot  find  anything 
ic  the  words  which  distinctly  point  to  that,  and  I  have  not  had  a  sin^e  case  or 
authority  pointed  out,  where,  the  di8tin(Aion  being  taken  between  the  parent  and 
faisdesoenaant  taking  jwr  stirpes,  the  children  have  been  held  to  take  concurrently 
witii  their  pwenta 

I  am  obliged  to  ocmeider,  that  the  words  **fer  atirptt "  not  only  import  dis^bntion, 
hnt  also  impOTt  snecession  or  some  species  of  representation.  If  that  be  so,  and  the 
children  are  excluded  from  taking  concurrently  with  the  parents,  as  I  think  they 
are,  the  question  then  is,  in  [222]  what  species  of  succession  are  they  to  take  1  aad  I 
think  t^ey  can  only  take  by  substitution. 

We  most  obewre,  that  whatever  estate  is  taken  by  the  children,  is  to  be  an 
absolute  estate,  and  that  the  time  of  distribution  is  the  death  of  the  tenant  for  life. 
That  is  the  time  to  which  we  must  hare  regard ;  and  if  one  of  the  nieoes  had  died 
having  iaaoe  in  the  lifetime  of  the  tenant  for  life,  then  there  would  have  been  persons 
exactly  to  answer  the  description,  that  is  to  say,  two  nieoes  and  the  descendants  of  a 
niece,  which  descendants  would  take  "per  ^irpa." 

Ji  tills  eaae  had  been  new,  I  should  probably  have  come  to  a  conclnsion  similar  to 
that  in  Peamm  t.  Sl^^pAm;  but  I  do  not  find  any  material  or  substantial  diatinotlon 
between  the  two  oases  on  which  I  oonld  reasonably  be  induced  to  ground  a  dUTerent 
dedsion  from  that  in  Ptartm  v.  ^q^ken.  Not  seeing  any  material  or  substantial 
distinction  between  that  case  and  the  present^  and  thinking  also  that  such  is  the 
proper  ocmatruction  of  this  will,  I  must  make  a  decree  in  conformity  not  only  with 
tiie  decision  in  that  case,  but  also,  as  I  think,  with  the  proper  construction  of  this 
wilL  I  must  declare,  that  in  the  events  which  have  happened,  and  aooording  to  the 
bme  construction  of  this  will,  the  residuary  estate  belong  to  the  two  surviving  nieces. 

Costs  of  all  parties  out  <A  the  fund. 


[228]  Attorney-Obnibal  «.  Briokdalb.  FA.  36, 1816. 

The  tnutees  of  a  oharity  being  numerous,  an  order  was  made  to  pay  the  dividends 
of  a  fond  in  Court  to  the  tnutees  or  my  too  of  them. 

In  this  case,  a  sum  of  money  was  standing  in  Court  belonging  to  a  charity,  and  a 
petition  was  presented  for  confirmiag  a  scheme,  and  for  payment  of  the  dividends 
<A  the  fond  to  the  trustees  of  the  charity.  The  trustees  being  numerous,  it  was 
asked  that  the  Accountant-Geueral  might  be  directed  to  make  the  payments  from 
time  to  time  to  the  trustees,  or  any  two  of  them. 

Mr.  Twisa  and  Mr.  Blunt,  for  ^e  Attorney-General 

Mr.  Harrison,  for  the  trustees. 

Mr.  Kindmley,  for  other  parties. 

Thk  Mastkb  of  ths  Bolls  [Lord  LangdaleJ.  There  have  been  two  other  cases 
in  which  the  same  point  oeourred.  I  then  made  inquiries  of  the  AoconntantOeneral, 
and  found  that  there  was  no  difficulty  in  his  office^  and  that  a  similar  order  had  been 
made  in  another  bnuoh  tA  the  Court 
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•ExTBAOT  or  Okdir. — It  is  ordered  that  "all  future  dividends  vhieh  may  beooaw 
due  on  the  sum  of  £3706,  10a.  7d.  Bank  annuities,  be,  as  and  when  the  same  shaD 
become  due,  naid  to  the  Defendants  Martin  Biohard  Whish,  William  Cooke,  Samuel 
Keynolds  Wilmot,  John  Tomlinaon,  Samuel  Lucas,  John  Steele,  John  (^ai^ 
William  Hopton  Wyld,  John  Hopton  WykI,  Thomas  StifF,  and  Biohard  Jenkiiu  Pools 
Kinj^  or  any  iao  of  ^em,  as  taustees  ol  the  charity  in  the  said  petititm  menttoned." 


The  juriadietion  as  to  taxation  given  by  the  Solicitors  AfCt,  extends  only  to  the 
aacertainmraiti  by  the  ordinary  rules  of  practice,  of  the  qtutntum  payable  by  ooe 
party  to  the  other.  It  does  not  authoiiae  the  Court  to  determine  wnetiier  a  apeoisl 
iwreement  exists  as  to  the  mode  of  tauttion,  or  the  manner  in  whioh  the  oosts, 
charges,  and  expences  are  to  be  settled  and  paid. 

Retrospective  operation  of  Uie  Solioitm  Act,  to  make  taxable  bills  not  proviooily 
liable  to  taxation,  incurred  before,  bat  remaining  unsettled  at^  the  time  of  m 
passing  of  the  Act. 

Under  the  Act  authorizing  the  formation  of  the  Great  Western  Railway  (6  W.  i, 
e.  xxxviiL  (local  and  personal),  it  is  enacted,  that  all  costs,  charges,  and  expences, 
&&,  &0.,  (d  the  parties  whose  luid  should  be  taken  by  the  oompaay  should  be  bonw 
by  the  omnpany,  and  shall  be  paid  before  entering  into  possession,  and  to  prerait 
delay  in  ascertaining  the  amount^  the  Aot  otrntaini  a  proviiicai  for  the  deposit  of  the 
amount  claimed  for  such  ooats,  and  for  aaoertainment  of  the  amount  oi  auoh  oosta, 
charges,  uad  expences,  &&,  &a,  by  a  reference  to  two  sdicitors,  one  to  be  named  bgr 
each  purty. 

On  the  3d  of  December  1636  the  railway  company,  being  desirous  of  obtaining 
lands  belonging  to  Mr.  Palmer,  part  odI^  of  which  they  could  oUain  under  tiieir 
compulsory  clauses,  entered  into  a  special  contract  under  seal  with  Mr.  Palmer, 
for  uie  purchase  thereof,  and  it  was  thereby  speraally  provided,  "  that  all  Mr.  Palmer's 
expences,  in  consequence  of  the  contract  for  toe  purchase  and  for  carrying  the  same 
into  ^eoti  as  well  aa  the  expenses  of  the  purchasers  should  be  borne  by  the  ocHnpany, 
.porsuant  to  tiie  provisions  ov  the  Aot  of  Parliament."  (6  W.  i,  c.  xxrviiL  (local  ain 
personal).) 

On  the  4th  of  June  1839  another  Aot  cehiting  to  the  Great  Weatam  Bailwav 
passed  (2  &  3  Vic.  c.  xxvil  (local  and  personal)),  whereby  it  was  provided,  that  all  | 
costa,  charges,  and  expences  payable  by  the  company,  should  be  taxed  by  the  Master  | 
or  other  proper  officer  of  the  Court  of  Exchequer.  I 

[2!K3  On  the  92d  of  Au^  1843  the  Solicitors  Act  (6  &  7  Vic  c.  73)  pass^l,  { 
which  authorized  the  taxation  of  bUls,  tiiough  no  part  of  the  business  had  been 
transacted  in  any  Court  of  law  or  Equity  (sect.  37),  and  entitling  parties  "  liable  to 
pay  "  (sect.  38)  to  obtain  a  taxation. 

On  the  following  day,  the  23d  of  August  1643,  the  Respondeat  Mr.  Rhodes,  the  i 
scdicitor  of  Mr.  Palmer,  delivered  his  billof  costs  amounting  to  X740,  whiah  eonti^ned 
general  items  for  attendance  at  the  rate  of  £50  a  year  for  five  years,  and  othtf 
undefined  charges. 

In  May  1844  Mr.  Palmer  brouj^t  an  aeti<m  at  law  in  the  Sxoheqner,  for  tiie 
amount  of  this  Mil  of  oosts. 

The  jurisdiotion  of  the  Equity  Exchequer  having  been  abolished  (5  Vic  a.  5),  it 
was  now  moved  on  behalf  of  the  company,  under  the  2  &  3  Vict.  c.  xxvii.  and  in  the 
matter  of  Rhodes,  for  a  reference  of  the  bill  of  costs  for  taxation. 

Mr.  Turner  and  Mr.  Stevens,  in  support  of  the  motion.  The  intention  of  t^e 
agreement  of  the  3d  of  December  1636,  in  referring  to  the  Aot  of  the  6  W.  4, 
0.  xxxviii.,  was  to  define  the  speines  and  extent  of  the  costs,  to  which  the  vendn 
was  to  be  entitled,  and  not  to  vary  the  usual  mode  of  taxation. 

The  Solimtors  Ao^  whidi  is  retrospective  as  to  unpaid  bills  oi  costs  (In  n  Leu, 


[2243   -^n  *'«  Rhodes.   Dec  19,  1844. 
[S.  C.  14  L.  J.  Ch.  97.] 
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5  BnTU,  410)^  aathoiuM  the  taxatioD  of  this  bill  oontainiog  itanu  erf  the  natura 
pointed  oat. 

I)22Q  Mr.  Kioderdey,  amtriL.  The  agreement  refers  to  the  Act,  for  the 
Dorpose  of  determining  the  mode  in  wfaidi  the  amount  of  the  vendor's  eosts  is  to 
be  ascertained.  The  special  tenns  trf  the  agreement  oannot  be  affiaeted  by  the 
lobsfiqoent  Ants  FkrUameat. 

Then  being  a  special  agreement^  ndtiier  under  Uie  fbnoer  nox-  tiia  present 
Solioitors*  AsA*,  ean  this  Comt^  on  motion  or  petition,  {vooeed  to  detwnune  the 
(xnutmotion  of  that  agreement. 

Be  Smith  U  Beavan,  309),  Alexander  t.  Anderdm  (€  Beavan,  400X  I»  rt  Whikombe 
(8  Bear.  UO). 

Mr.  Turner,  in  reply. 

Thk  Mastib  of  THi  Bou£  [Ix>rd  Lan^diUe].  I  apprehend  that  the  jariadiction 
which  is  given  to  this  Court,  under  the  Solicitors  Act,  extends  only  to  the  asoertain- 
■lent)  1^  ordinary  rules  of  practice,  of  the  fuoN/um  payable  by  one  party  to  the 
otbnr;  and  tiiat  it  does  not  authorise  the  Court  to  determine  whether  a  nMcial 
agreement  does  or  does  not  exist  between  the  parties,  as  to  the  mode  in  which  the 
taxation  is  to  be  made,  or  as  to  the  mannw  in  which  the  costs,  ohargei^  and  expencea 
ire  to  be  settled  and  paid.  If  it  were  otherwise  I  soaroely  know  of  any  contracts 
mpectu^  bills  of  costs,  however  special,  which  might  not  be  drawn  within  this 
peculiar  jurisditMaon  of  tiie  Court  and  have  to  be  decided  on  upon  interlocutory 
sf^tlicationa. 

In  Uiis  oase,  some  of  the  facts  are  undisputed,  others  are  in  controversy.  I  under- 
stand the  Great  Western  [227]  Railway  Company  do  not  dispute  their  liability  to  pay 
the  costs,  charges,  and  expenses  of  Mr.  Palmer,  incurred  in  respect  of  tiie  lands 
purchased  from  him.  On  the  other  band,  Mr.  Palmer  does  not  allege,  that  the 
company  are  bound  to  pay  any  other  than  reasonable  costs,  charges,  and  expenses. 
Thoe  is  thus  an  admissum,  <»  the  one  hand,  of  a  lialHlity  to  pay,  and  on  the  odier 
hand,  an  admission  of  the  right  to  have  that  b'ability  reduced  within  ita  proper 
liiiuts.  The  only  tiling  in  contest  seems  to  be  as  to  the  mode  in  which  that  reduction 
ii  to  be  afliBctea,  one  party  allegiag  thi^  it  ought  to  be  by  a  refuwiee  to  the  taxing 
cffiesT  tA  the  Court,  in  the  usoal  way,  the  other,  that  it  ought  to  be  effected  1^  a 
reference  to  solicitors  under  the  first  Act. 

If  this  contract  for  the  purchase  of  Mr.  Palmer's  property  had  not  contained  the 
psrtUttUr  clause  referred  to,  it  appears  to  me,  that  although  costs  of  the  nature  of 
those  in  question  were  not  taxable  at  the  time  when  the  contract  was  entered  into, 
■tUl,  in  consequence  of  the  operation  of  the  statute,  and  the  claim  of  the  solidtor  not 
being  satisfied  at  the  time  the  Act  passed,  tiiose  costs  would  be  taxable.  AithoiiKh 
the  Act  of  Parliament  under  which  the  Great  Western  Itulway  Company  proceeds, 
provides  that  all  costs  shall  be  paid ;  yet  they  are,  under  ordinary  circumstance^  left 
to  be  ascertained  in  the  Usual  way.  There  is  one  particular  provision  for  ascertaining 
them  whwe  the  railway  company  wishes  to  talu  possession  of  the  prcmerty,  without 
hiTii^  pud  the  costs,  namely  hy  a  deposit  of  the  amount  Aw.  That  clause  does  nots 
m  my  opinion,  eome  into  operation  her^  because  it  was  specially  agreed  between  the 
parties  that  possession  sfacnild  be  given  to  the  Great  Western  Bailway  Company  upon 
the  investment  of  the  money  agreed  to  be  given  for  the  purchase.  The  agreement 
between  the  parties  contains  many  clauses  by  no  [228]  means  consistent  with  the 
provisions  of  this  Railway  Act,  and  the  conflict  wnioh  has  arisen  is  this : — ^whether 
ttese  words  "  that  all  the  vendor's  costs,  charges,  and  expenses  shall  be  borne  by  the 
company,  pursuant  to  the  provisions  of  the  last  Act  of  Parliament,"  mean  that  they 
ue  to  be  oealt  with  in  the  manner  pointed  out  by  a  dause  in  that  A!ct.  It  is  alleged, 
on  the  one  hand,  that  tiiis  sentence  applies  only  to  the  description  and  nature  of  the 
eosti^  charges,  and  expenses  to  be  paid  by  the  company ;  on  the  other  hand,  it  is  said, 
that  it  r^cB  also  to  the  mode  in  which  the  amount  of  tiiose  costs,  charges,  and 
expenses  is  to  beaseertained. 

I  do  not  know  whether  that  is  tiie  tme  construction  or  not,  and  I  express  no 
vpaaxm  upon  that  subject ;  I  am  desired  to  say,  that  this  agreement  cannot  apply 
to  the  ease  contemplated  by  the  company's  Act ;  but  can  I,  upon  motion,  where  there 
i>  no  subsisting  smt,  tkke  upon  myself  to  determine  the  oons^uotion  of  an  agreement 
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upon  whidi  an  aotioh  at  law  is  this  moment  pendine,  and  whieh  action  is  not  songfat 
to  be  restrained  1   I  think  I  have  no  jurisdiction  to  do  that. 

Secondly,  if  I  shoald  be  of  ofAnion  that  this  expression  does  refer  to  the  mode  U 
taxaticx),  fund  imports  an  agreement  for  taxation  in  that  mode,  thm  I  am  asked  to  say, 
Ukat  the  prorisiana  of  the  subsequent  Act  of  the  company  are  applicable  to  the  agree- 
ment, and  that  the  costs,  charges,  and  expenseB  payable  under  the  aereemeafe 
pravioosly  entered  into  by  the  parties,  ought  to  be  aaoertuiMd,  not  under  the  tenna 
of  that  special  agreement  but  in  the  way  pointed  oat  by  tiie  sabeequent  Act.  It  may 
be  so;  but  I  tmnk  I  hare  not  jurisdiction  to  do  so  on  snob  an  applieation  as  tfe 
present.  If  there  be  no  legal  but  aa  eqnitable  defence,  then  that  eqnital^  [^28] 
drfence  can  only  be  made  arailable  in  this  Court  upon  a  bill  filed  nlaimmg  eqmtaUe 
relief. 

Upon  the  whole  of  these  facta  I  am  of  opinion  that  I  have  no  JorisdieticHi  to 
determine  t^e  construction  of  the  agreement  between  the  parties.  I  do  not  meao 
to  sar  that  the  cfHupany  are  not  ri^ht  in  the  view  they  hare  taken  of  tliis  bill  a£  oosfii ; 
but  I  have  no  jurisdiction  upon  this  apf^cation. 

I  refuse  this  motiui  witn  costs. 


[229]    Bridson  «.  M'Alpine.    May  24,  1844;  Jan.  16,  Feb.  24,  1845. 

[See  Saa^  y.  Eaaterbrook,  1872,  L.  B.  7  Ex.  210;  PlmyfUm  r.  SpUler,  1876,  4  Ch.  Ol 
290.   See  also  IFtdkux  v.  fFiUkmuMj  Letters  Patent  for  Inventioaa,  1900,  pp^  461, 

In  a  patent  case,  a  motion  for  an  injunction  was  ordered  to  stand  orer  for  the  Plaintiff 
to  bring  an  action  to  establish  his  right.    The  Plaintiff  obtained  a  verdict,  but 
Defendant  tendered  a  bill  of  exceptions,  which  could  not  be  determined  without 
some  considerable  delay.    Upon  the  motion  being  renewed,  the  Court,  under  the 
circumstances,  ordered  it  to  stand  over  till  the  bill  of  exceptions  had  been  disposed  of 

Principles  on  which  this  Court  proceeds,  upon  an  application  for  an  ktierm  injunctico 
in  patent  cases. 

In  the  month  of  May  last,  on  the  hearing  of  a  motion  for  an  injanction  to  reatnun 
the  Defendant  from  infringing  the  Plaintiff's  patent^  it  was  ordered,  that  l^e  Plaintiff 
should  bring  an  action  for  the  allowed  infirin^ment,  and  that  the  motion  should  stand 
over  till  a  verdict  should  be  given  in  the  action,  and,  in  the  meantime,  tiie  Defendant 

undertook  to  keep  an  account. 

The  action  was  brought  and  came  on  for  trial  in  December  last,  and  the  Pluntiff 
obtained  a  verdict,  subject  to  a  bill  of  exceptions,  tendered  by  the  Defendant  to  the 
direction  of  the  learned  Judge  before  whom  the  action  was  tried.  The  Plaintiff 
afterwards,  and  before  the  bill  of  exceptions  had  been  disposed  of,  renewed  hii 
motion  for  an  injunction. 

[230^  Mr.  Kindersley,  Mi*-  Turner,  and  Mr.  Bacon,  for  the  Plaintiff.  The  dedflOB 
of  the  Exchequer  Chamber  cannot  be  obtained  until  after  Trinity  term  next.  The 
Plaintiff  having  obtained  a  verdio^  ought  not  to  be  further  delayed  in  obtaining  m 
injunction. 

Mr.  Boupell,  Mr.  Willoock,  and  Mr.  Webster,  eaUrA.  A  verdict  is  not  a  judgni«it» 
and,  until  there  is  a  judgment  at  law,  this  Court  will  not  interfere  with  the  legafrights 
of  the  parties.  The  only  question  decided  by  the  jury  was  the  novelty,  the  validity 
in  law  of  the  patent  still  remains  undetermined. 

Thb  Master  of  the  Bolls  [Lord  Langdale].   I  will  communicate  with 
Chief  Justice  of  the  Common  Pleas  on  the  subject. 

Id  every  case  of  this  kind,  it  is  important  to  consider  what  it  is  that  the  Court 
can  most  satisfactorily  do  provisionally.  Where  an  injunction  is  asked  to  restrsio 
tiie  infringement  of  a  patent,  the  Court  has  occasion  to  consider,  firsts  the  validi^  of 
the  patent ;  and,  secondly,  the  fact  of  the  infringement.  Where  tJiose  two  facts  are 
establiBhed,  it  is  within  tiie  power,  as  it  is  the  duty  of  the  Court,  to  grant  the 
injunotaon. 
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There  we  many  oases  in  which  it  is  not  clear  either  tiiat  the  patwt  is  logally 
Tilkt,  or  that  it  has  been  inMnged.  It  depends  on  the  degree  of  doabt  which  exists 
on  these  questions,  whether  the  Court  will  grant  the  Maim  injunction.  In  suoh  oases 
ft  will  oaatiowly  consider  the  degree  of  eonvenienoe  and  isconveDience  to  the  parties 
1^  gnuiting  or  not  granting  tht  injunction.  These  things  are  to  be  carefully  oon- 
wUorad;  the  right  between  the  puties  is  a  legal  right,  and  being  a  legal  right,  this 
Goort^  in  cases  where  the  PSI]  mattw  is  donbuul,  is  naturally  anxious  to  obtsin  the 
decision  of  a  Court  <rf  law,  where  dke  matter  is  properly  cognisable,  \»ton  it  inters 
feres  to  prevent  a  party  exercising  his  primd  faae  nghts.  Aooording  to  the  doubt, 
which  may  exist  in  t^e  mind  of  the  Court  upon  the  facts,  and,  according  to  the  degree 
of  inconvenience,  to  the  parties,  the  Court,  not  thinking  fit  to  grant  the  injunction  at 
the  time,  may  take  one  of  several  courses  ;~it  may  either  refuse  to  grant  the  injunction 
omply,  or  it  may  refuse  it  on  the  terms  of  the  party  undertaking  to  keep  an  aooonnt^ 
w  it  may  direct  the  motion  to  stand  over,  on  the  terms  of  the  Plaintiff  proceeding  to 
s  trial  at  law.  When  it  has  been  determined  that  the  Plaintiff  must  first  establish 
his  right  at  law,  the  Court  does  not  genenrall^  interfere  with  the  mode  of  trying  the 
legal  qoestion,  thou^  in  some  instances,  it  may  require  the  parties  to  make  the 
neeeesaty  admiasiona  of  facts  to  facilitate  the  trial  It  is  to  be  remembered  that  the 
proceeding  is  not  like  the  trial  of  an  issne,  but  an  action  in  the  ordinary  form,  with 
which,  j^nerally  speaking,  the  Court  will  not  interfere  until  the  l^;al  right  has  been 
detersuned  at  law.  I  must,  however,  qualify  this  by  saying  tiiat  in  oases  of  over- 
whelming miachief,  this  Court  has  authority  to  interfere  at  any  time. 

Here,  the  motion  being  made  for  the  injunction,  the  Court,  on  consideration,  did 
Dot  tiiink  fit  to  grant  it,  until  the  legal  question  had  been  decided.    There  has  been 
'     Uus  trial,  and  we  have  the  opinion  of  a  Judge  on  the  matter  of  law,  and  oertain  facts 
I     which  were  in  doubt,  have  been  either  found  by  the  jury  or  admitted,  so  that  the 
I     oaae  is  now  in  a  8(nuewhat  different  situation  to  that  when  it  formerly  came  before 
I     this  Court.    Admitting  that  there  ia  this  point  to  be  determined,  nameU',  whether 
!     the  opimim  d  the  Judge  at  Nisi  I^ns  will  be  confirmed  by  the  Court  <»  Error,  we 
!     mast  also  take  into  oonsider-r23^«ti(Hi  the  dnamatanoe  that  this  qneation  cannot  be 
detennined  till  after  the  sittings  after  Trinity  term.   That  ia  a  serious  deh^.  The 
first  thing  to  be  done  is  to  ascertain  the  opuuon  of  the  Jndge.   I  must  then  consider 
,     the  case  as  before  me  originally,  in  connection  with  the  facta  found  or  luimitted  at  the 
trial,  bearing  in  mind  also  that  the  final  determination  of  the  points  raised  by  the 
HU  of  exceptions  cannot  be  had  till  after  Trinity  term,  and  tiie  uconranienoe  which 
this  delay  may  produce  to  the  several  parties. 

FA.  24.  Thv  Master  of  thb  Bolus.  Since  the  renewed  motion  was  heard, 
I  have  communicated  with  the  learned  Judge,  and  reconsidered  the  case,  and  1  find 
that  the  opinion  of  the  learned  Jn^e  is  oleariv  in  favour  of  the  validity  of  the  patent ; 
hot  it  appears  that  the  questions  law  whicn  «e  involved  in  the  matter  are  of  some 
nieety,  and  that  the  coarse  pursued  by  tito  D^endant  for  the  porpoee  of  having  the 
qoestion  decided,  is  not  considered  to  be  open  to  any  objecti«Hi,  on  the  ground  of  tta 
heing  adopted  foi-  the  purpose  of  delay  or  otherwise. 

Till  those  questions  are  decided,  the  trifd  cannot  be  considered  as  complete,  and 
seeing  no  reason  to  alter  the  opinion  which  I  expressed  on  the  first  motion,  that  the 
Plaintiff's  right  should  be  established  at  law  before  the  injunction  was  granted,  I 
tiiink  that  the  present  motion  should  stand  over  till  the  Inll  of  exceptions  is 
disposed  of. 

The  acconnt  most  be  kept  in  the  meantime. 


[288]   JoHNSiONK  V.  Babul  /on.  14,  F^.  11, 1845. 

OSes  Jokiulone  v.  Saber,  1856,  22  Beav.  562 ;  6  De  O.  M.  &  G.  439 ;  43  £.  R.  1304. 
See  also  JFami  v.  StaUibnus,  1873,  L.  B.  8  £x.  180.] 

A  testator  devised  his  advowson  to  tmstees,  to  sell  on  die  death  of  A.  and  divide  the 
produce  amongst  certain  persons.  A.  was  the  incumbent^  so  tiut  on  his  death  no 
sale  oonld  be  made  ontil  the  vacancy  was  filled  up.   Held,  that  the  Court  had  no 
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iiuudietion  to  autiioriM  «  sale  in  th*  Ufetune  of  A.  on  the  ground  that  it  woold  be 
benefieial  to  the  partiet. 

The  testator,  by  hia  will  dated  in  1805.  deviwd  his  real  and  perwoal  estate  to 
tnutee^  upon  trust  to  sell  all  and  singular  his  said  real  estate  except  his  adTOwson 
<rf  the  Beetory  of  Colmington,  &o.,  and  after  providing  ao  annuity  for  his  wife^  to 
divide  the  clear  residue  bcrtiween  his  nine  children ;  and  upon  tnist»  that  his  trustees^ 
should  immediatdy  after  the  decease  of  his  the  said  testator's  son  William  Johnstone^ 
absolutely  sell  the  adrowsoo  of  the  Keotory  of  Culmingtoo,  &e.f  and  divide  the 
produce  between  the  children  of  hii  son  William,  who  should  be  iivug  at  the  time  of 
his  decease,  and  in  default^  between  the  testator's  nine  children. 

The  suit  was  instituted  in  1806  to  carry  the  tansts  of  the  will  into  execution,  and 
various  proceedings  had  been  had  therein. 

Wilham  Johnstone  was,  at  the  time  of  the  decease  of  the  testator  and  now,  rector 
of  the  living  of  Culmingtou,  and  was  a  widower  without  children. 

John  Lloyd,  the  executor  <d  the  surviving  trustee  and  exeetrtw  of  the  will,  pre- 
sented a  petiti(m,  stating  that  he  had  been  Iwtely  advised,  tiiat  it  was  his  duty  to 
bring  before  tiie  oonsidwation of  the Coart^  the  prorotety  of  oausingthe said advowscm 
of  the  Beetory  of  Cnlmington  to  be  add  in  the  lifetmie  of  the  said  William  Johnstone, 
the  present  incumbent,  notwithstanding  that  Ac  said  testator  had,  by  his  will, 
directed  that  the  [234]  same  should  be  sold  after  the  decease  of  his  son  William, 
inasmuch  as,  that  if  no  sale  should  be  made,  before  the  living  should  become  vacant 
by  the  decease  of  the  said  William  Johnstone,  it  would  oe  necessary,  that  the 
presentataon  of  a  new  incumbeut  should  first  be  nuuie,  before  any  proceedings  could 
be  taken  towards  such  sale,  and  thereby  the  value  of  sueh  presentation  would  be  lost 
to  the  parties  beneficially  interested. 

The  petition  prayed  a  reference  to  the  Master,  to  mquire  and  state  to  the  Ckturt^ 
whether  it  would  be  fit  and  proper,  and  for  the  benefit  of  the  puties  interested, 
that  the  said  advowson  of  t^e  Keotory  of  Culmington  should  now,  or^at  any  period 
ud  when  be  sok^  without  waitii^  f^  the  decease  <rf  William  Johnstone,  and  fat 
making  povision  for  the  costs. 

Mr.  Bonpell,  in  support  of  the  petition.  If  the  parties  wait  untU  the  death  of  t^e 
present  incumbent^  the  advowson  cannot  be  sold  while  the  living  is  vacant,  for  that 
would  be  simoniacaL  It  would,  therefore,  be  necessary  to  fill  up  the  vacancy  before 
a  sale,  and  the  value  of  the  next  presentation  would  be  lost  to  the  parties  beneficially 
interested.  All  the  trustee  desires  is  to  have  the  direction  of  the  Courts  in  order  to 
relieve  him  from  all  personal  responsibility. 

Mr.  Lewin,  for  some  of  the  parties  beneuSoially  interested,  supported  the  application. 

Mr.  Eindwsley,  for  the  heir  and  four  brothers,  resisted  the  referenceL  He  said 
that  even  if  it  should  be  found  benefitnal,  still  the  Court  had  not  power  to  carry  an 
immediate  sale  into  efiect^  for  selling  ooutnry  to  the  trusts  of  the  will,  a  good  title 
could  not  be  seoored  to  a  purchaser. 

[2351  Mr.  Osborne,  for  another  party  interested,  resisted  die  application. 

Mr.  Roupell,  in  reply. 

Hatokiiu  V.  Chc^l  (1  Atk.  620),  and  Martin  v.  Martin  (12  Simons,  679),  were 
referred  to. 

The  Master  of  the  Boli^  [Lord  Langdale].  I  have  nothing  to  do  with  the 
question,  whether  the  sale  as  proposed  will  or  not  be  for  the  interest  of  the  parties 
now  before  me.    They  are  adults,  and  are  competent  to  act  for  themselves. 

If  I  have  jurisdiction  to  make  an  order,  it  must  be  on  the  ground  that  it  will  be 
beneficial  to  the  children  which  the  testator's  son  William  may  hereafter  have ;  but 
I  am  of  opinion  that  I  cannot  make  any  such  order  of  reference ;  for  if  the  Master 
were  to  report^  that  it  was  for  the  benefit  of  the  parties  interested,  that  the  advowson 
should  be  sold  before  the  death  of  the  pesent  incumbent,  I  could  not  aiGb  in  direct 
contradiction  to  t^e  dire(^'ons  of  the  will,  which  it  is  my  duty  to  carry  into  execu- 
tion. If  I  proceeded  on  the  notion  of  what  might  be  beneficial  to  the  puties,  I 
should  assume  a  legislative  instead  of  a  judicial  power.  I  am  of  opinion  that  I  can 
make  no  order  like  that  asked. 
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[236]   OiBERT  r.  Haueb.   MoBUWCOuitT  V.  Hales.   Jan.  31,  1845. 

In  A  ereditor^«  anit  the  Plaint  did  not  8atas&ctoril7  prove  his  debt,  and  die  Irill  was 
ntained  with  liberty  to  establish  the  debt  at  law.  Semikt  that  a  judgment  obtained 
by  him,  under  sueh  ciroomstances,  would  not  give  him  priority  over  iha  other 
simple  oontraot  creditors. 

The  Plaintiff  in  the  first  suit,  «laiming  to  be  a  creditor  of  Edward  Hales,  deceased, 
filed  a  creditor's  suit  for  the  administration  of  his  estate ;  but  it  being  found  at  the 
hearing  (16th  March  1844),  that  the  proof  of  his  debt  was  not  satisfactory,  the  bill 
waa  retained  for  a  year,  with  liberty  for  him  to  establish  his  debt  at  law. 

He  proceeded  at  law,  accordingly ;  but  the  other  simple  contract  creditors,  fearing 
that  by  obtainii^  a  judgment  at  mw,  he  would  obtain  a  {viority  over  them,  filed  the 
8ec(Hia  bill  in  this  Court  for  the  administration  of  the  estate,  and  obtained  a  decree 
tiierein. 

Qibert  afterwards  obtained  a  verdict  at  law. 

A  motion  was  now  made  to  restrain  Gibert  from  all  further  {vooeedings  at  law, 
uid  to  compel  him  to  come  in  under  the  decree  in  the  second  suit, 
Ur.  Kindersley  and  Mr.  Calvert,  in  support  of  the  motion. 
Mr.  Lowndes  and  Mr.  Shadwell  also  supported  the  motion. 
Mr.  Turner  and  Mr.  S.  P.  White,  for  Gibert. 

The  Master  of  the  Bolls  [Lord  Langdale]  made  the  order,  saying  he  was 
8ur[Hised  that  any  such  notion  should  have  been  entertained,  that  Gibert  could,  by 
Ihe  proceeding  at  [237]  law,  taken  by  leave  of  the  Court,  obtain  any  priority  over 
the  other  creditors  on  behalf  of  whom  he  was  suing  in  this  Court 


[237]  In  re  Thompson,  /on.  29,  1846. 
[S.  C.  14  L.  J.  Ch.  137 ;  9  Jur.  169.] 

To  obtain  the  taxation  of  a  bill  <jt  costs  after  ^yment,  the  Petitioner  must  allege  and 

prove  spedfie  items  of  overeharge,  even  if  the  payment  has  been  made  under 

protest  and  upon  pressure. 
Upni  a  petition  for  taxation,  the  Court  has  no  jorisdietioo  to  detennine  the  oonstruc- 

tion  of  a  diapated  special  contract  as  to  the  costs. 
The  Court,  tbouj^  it  refuses  the  prayer  of  a  petition  for  taxation,  does  sot  idways 

give  the  eoets.  • 

This  was  a  petition  for  the  taxation  of  a  bill  of  oosts,  under  foUowii^ 
drcumstances : — 

In  a  suit  of  Harris  v.  Harrit,  an  attachment  had  issued  a^nst  the  Defendants  for 
vsQt  of  answer,  in  consequence  of  which  the  parties  entered  into  terms  of  compromise 
of  the  suit.  On  the  18th  of  July  1843  a  memorandum  was  signed  embod}ring  the 
tenos  of  the  compromise,  which  stated  as  follows,  "The  Defendants  to  pay  costs." 
On  the  26th  of  October  1843  the  Plaintiff's  solicitor  delivered  to  the  Defendants  his 
bill  of  costs,  amounting  to  £46,  which  the  Defendants'  sotioitor  considered  made  out 
00  an  erroneons  principle.  DiscusdoDS  took  place  as  to  this  of  costs,  it  being 
insisted,  aa  the  one  haiid,  that  the  costs  intended  were  oosts  as  between  party  and 
psrty,  and  on  the  other,  that  tiie  costs  omtemplated  by  the  parties  to  the  agreement 
were  all  the  costs  incurred  bv  the  Plaintiff.  Ultimately,  on  the  ISth  of  November 
1843,  the  Petitioners  paid  the  bill,  as  they  alleged,  under  protest  and  under  the 
pressure  of  a  threat  of  executing  the  attachment  if  the  matter  was  not  settled. 

On  the  13th  of  November  1844  the  Defendants  presented  this  petition  for  the 
traution  of  the  bill,  nlying  on  the  protest  and  pressure,  and  alleging,  ^nerally, 
p3Q  "that  the  said  IhII  oToosts  contained  very  many  objeotionaUe  and  improper 
Items  and  charges,  and  tiiat  whether  or  no  the  same  were  reasonable  and  proper 
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between  Messrs.  Thompaon  and  their  client  (the  Plaintiff),  the  same  were  unreasonaUe 
and  improper  to  have  been  charged  against  the  Petitioners,  under  the  terms  of  aettle- 
ment,**  as  stated  in  the  memoraMlum  of  the  18th  of  July  1843.  Hie  petition  did  not 
further  Bpedfy  any  particulM'  items  of  orerehar^ 

Mr.  Lloyd,  in  support  of  the  petition,  eontended,  that  the  HU  having  been  paid 
under  pressure  and  protest,  ought  to  be  taxed ;  that  in  sach  a  ease  it  was  not  neceesaiy 
to  allege  or  prove  particular  items  of  overcharge,  and  that  such  was  the  effect  of  tu 
decision  of  Lord  Lyndhurst  in  EzvairU  Andreux  (March  30th,  1844). 

Mr.  Kindersley,  eonM^  was  directed  to  address  himself  to  the  question  of  the 
costs  of  this  petition. 

The  Maoteb  of  the  Bolus  [Lord  Langdale].  If  the  Lord  Chancellor  has  laid 
down  a  rule  in  the  case  which  has  been  cited,  not  only  would  it  be  my  duty  to  follow 
it,  but  I  should  do  so  with  great  satisfaction,  I  do  not,  however,  find  that  he  has  laid 
down  any  soc^  mle  as  has  Men  supposed. 

As  to  a  bill  of  oosts  actually  paid,  the  late  Act  <^  Fariiament  (6  &  7  ^et  e.  73, 
a.  41)  says,  payment  shall  not  ^eclude  taxation  "if  the  special  eircnmstanoes  the 
case  shall,  in  the  opinion  of  the  Court  or  Judge,  appear  to  require  the  same." 

I  do  not  think  that  an  excessive  item,  nor  one  or  more  excessive  items,  are  the 
only  special  circumstances  [239]  required  by  the  Act,  but  I  am  of  opinion,  that 
amongst  the  special  circumstances  required,  there  must  be  a  statement  of  some 
speci&:  item  which  is  erroneous,  otherwise  it  is  impossible  to  tell  to  what  latitude  the 
right  of  taxation,  after  payment  and  settlement,  may  be  carried. 

I  think  there  are  special  circumstances  in  this  case,  viz.,  the  threat  of  the  attachment 
and  other  matters,  which,  if  no  answer  were  given,  would  be  considered  very  special 
circumstances  indeed,  and  would  tend  to  induce  the  Court  to  order  a  taxation,  if  some 
specified  items  of  overchar|^  were  alleged  by  the  petition,  and  satisfactorily  proved ; 
but^  that  is  stated  in  this  petition  is,  "that  the  Petitioners  are  advised  that  the 
bill  of  costs  contains  very  many  objectionable  and  improper  charges,"  &c,  bat  not 
one  objectionable  or  improper  item  of  char^  is  pointed  out  by  the  petition.  In  the 
absence  of  any  such  specified  item  of  the  kind,  I  do  not  think,  that^  according  to  the 
view  I  have  repeatedly  taken  in  similar  cases,  I  could  order  a  taxation.  If  the  Lord 
Chancellor's  intention  was,  as  is  stated,  I  admit  that  mv  view  of  this  case  is  erroneous. 
To  obtain  the  taxation  of  a  bill  which  has  been  paid,  it  has  always  been  held  that 
specific  items  of  overcharge  ought  to  be  alleged  and  proved  (ffaters  v,  Taylor,  2  MyL 
&  Cr.  626,  Horiock  v.  Smi&h  2  Myl.  &  Cr.  496),  and  I  do  not  tiiink  that  the  late  Act 
of  Parliament  has  made  any  difference. 

If  this  objection  were  out  of  the  wa^,  I  am  not  sure  that  I  should  have  jurisdiction. 
Under  tiie  autiiority  given  me  by  this  Act,  I  have  no  right  to  determine  the  oon- 
struotion  of  a  contract^  under  which  parties  make  adverse  claims.  Here  there  is  an 
agreement  to  compromise  and  "to  pay  costs."  The  Petitioners  say  Uiat  this  ^MO] 
means  costs  taxed,  as  between  party  and  party,  the  other  side  swear  that  something 
else  was  intended,  and  that  it  means  all  the  costs  incurred  by  the  Plaintiff.  This 
matter  is  in  controversy  between  the  parties,  and  can  only  be  determined  by  construing 
the  contract.  I  repeat  I  have  not,  under  this  Act,  any  authority  to  determine  such  a 
question  between  the  parties.    (See  In  re  Whiteombe^  anii,  140.) 

The  petition  must  be  dismissed. 

As  to  the  costs  of  the  petition, 

The  Master  of  the  Rolls  said :  Primd  faae^  the  petition  being  disnussed,  it 
onght  to  be  dismissed  with  costs ;  but  in  some  oases  circumstances  arise  which  create 
a  modification  of  tiie  rule,  and,  under  particular  circumstances,  it  has  been  decided, 
that  the  costs  ouriit  not  to  be  chai^j^  on  the  Petitioner,  though  he  may  have  fuled 
to  establish  his  right  to  a  taxation :  several  such  cases  have  occurred  in  this  Court 
(See/fi  re  Lees,  6  Beavan,  p.  416;  I*  re  Drake,  8  Beav.  p.  124;  1%  re  WkUeombe, 
6  Beav.  p.  144 ;  /n  re  Carea^  8  Beav.  p.  16a) 

Upon  the  opening  of  the  petition,  it  appeared  to  me  possible  that  such  pressure 
had  been  used  on  this  occasion,  that  I  should  not  be  able  to  say,  that  the  Petitioners 
onght  to  be  charged  with  the  costs  without  some  further  considenUiion  of  the  matter, 
and,  for  the  purpose  of  ascertaining  that  pointy  the  hearing  of  the  petition  has  been 
prolonged. 
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HftriDg  regard  to  the  ciroumfltancea  of  this  case,  I  cannot  deprive  the  BeepondentB 
of  Uieir  costs. 

The  petition  matt  be  dismissed  with  costs. 

[241]   In  re  PERKIN&   m  24,  1845. 

[S.  C.  14  L.  J.  Ch.  168 ;  9  Jur.  220.] 

A  solicitor  was  employed  hy  two  persons  A.  and  R  An  order  of  course  for  taxation 
was  obtained  hj  A.  alone,  on  the  allegation  that  the  solicitor  was  employed  by  A. 
It  was  discharged  for  irregularity. 

Hub  was  an  application  to  discharge  an  order  of  course  for  the  taxation  of  a 
s(didtor*s  bill.  Frances  Chipperfield  had  obtained  an  order  of  coarse  for  the  taxation 
of  the  aoUdtor's  loll,  upon  a  petition  stating  that  the  Petitioner  had  emplored  the 
Bflspondent  in  certain  matters,  &c.  It  appeared,  however,  from  the  a£S^Tita  filed 
OD  the  occasion,  that  he  had  been  employed  by  her  and  James  Lee  (who  were 
executors)  jointly. 

Mr.  Bogers,  m  support  of  the  motion,  contended  that  the  order  was  irregular, 
fint>  because  the  facts  had  not  been  stated  accurately ;  and,  secondly,  because  the 
taxation  of  a  bill  on  which  two  persons  were  liable,  could  only  be  obtained  on  the 
ondertiUdDg  of  both.  (See  In  re  ChUcote,  1  Beav.  421,  Lockhart  v.  Hardy,  4  Beavan,  224.) 

Mr.  Elderton,  eotUrti,  argued,  that  as  Frances  Chipperfield  was  the  residuary 
legatee,  and  the  party  ultimately  liable  to  pay  the  bill,  she  had  a  right  to  have  a 
taxation  on  her  own  individual  undertaking. 

Thb  Master  or  the  Rolls  [Lord  Langdale]  said,  the  order  was  iire^lar,  and 
milt  be  diaoharged. 


[SIS]  Cdbtis  r.  Robinson.  Fdt.  12,  1845. 

A  party  was  unable  to  obtain  payment  of  his  legacy  and  his  portion  of  the  residue 
without  suit.  The  case  being  clear,  and  the  remaining  portion  of  the  residue 
having  been  paid  by  the  executor,  he  was  charged  with  costs. 

The  Plaintiff,  as  representative  of  Matthias  Robinson,  was  entitled,  under  the  will 
of  the  testator,  to  one-half  of  the  residue  and  £100.  The  Defendant,  the  legal 
personal  representative,  had  paid  over  the  other  moiety  of  the  residue,  without 
previously  deducting  the  extru  £100,  to  which  the  Plaintiff  was  entitled. 

This  bill  was  filM  for  the  recovery  of  the  £100  and  one-half  of  the  residue. 

Mr.  Oifihrd,  for  the  Pbintiff,  asked  that  the  Defendant  might  bear  the  costs  of 
the  suit. 

Mr.  Smith,  om/ni,  said,  that  the  construction  of  the  will  was  doubtful,  and  that 
the  moiety  had  been  hand  fide  paid  to  the  other  parties  by  the  Defendant  under  a 
wrong  impression  as  to  the  ri^ht  of  the  Plaintiff ;  tnat  the  Defendant  had  not  opposed 
any  obstacles  in  the  prosecution  of  the  suit,  and  ought  not  therefore  to  be  charged 
with  the  costs. 

Thx  Mabtkb  of  the  Rolls  [Lord  Langdale].  There  can  be  no  doubt  on  the 
CMs^ction  of  the  will,  nor  can  there  be  the  leftet  doubt  that  t^e  Plaintiff  was  unable 
to  recover  his  rights  without  suit 

!nie  right  being  clear,  the  Cburt  mast  make  a  decree  against  the  executor,  with 
1  eosta. 
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[243]    CATTELLff.  SUONS.    /«!.  29,  SO,  1846. 

[S.  C.  14  L.  J.  Ch.  136 ;  9  Jur.  418.   Beferred  to,  In  re  Mekalfe,  1679, 

13  Ch.  D.  238.] 

A  bond  creditor  proved  his  debt  under  a  decree  in  a  creditor's  suit ;  he  also  claimed 
to  have  an  equitable  mortgage  for  the  amount.  The  matter  stood  over  to  amend 
his  charge,  &c.  He  neglectra  to  do  so,  and  was  reported  a  bond  creditor  only. 
The  estate  was  sold  and  the  money  paid  into  Court,  and  an  apportionment  directed. 
Nine  years  after,  his  personal  representative  presented  a  petition  for  liberty  to  go  * 
in  and  establish  his  mortoage,  atl^ng  that  he  had  reoentiy  disoorered  that  the 
ohaige  had  not  been  amended  :  it  was  diamined  witii  eoata. 

In  1636  a  decree  was  made  in  this  aoit^  for  l^e  administTrtion  of  the  estate  ol 
the  testator,  containing  the  usual  leferenee  to  the  Uaster  to  tain  an  aoooont  of  the 
debts,  &c. 

In  1836  Bates  carried  into  the  Master's  office  a  claim  as  bond  creditor  for  £200. 
It  was  stated  to  the  Master  that  this  debt  was  further  secured  by  deposit  of  title- 
deeds  ;  and  an  imperfect  affidavit  as  to  the  facts  was  afterwards  irregularly  brought 
before  the  Master,  who,  in  1837,  made  the  following  memorandum  in  the  state  of 
facts  "  further  secured  by  deposit  of  title-deed,  see  affidavit."  The  claim  stood  over 
to  allow  the  charge  of  Bates  to  be  amended.  This  requisition  of  the  Master  had 
never  been  complied  with,  thou^  the  town  agent  had  stated  to  the  oountty  B(dicitor 
of  Bates,  that  it  had  been  done. 

In  December  1837  the  Master  made  his' report,  whereby  he  found  Bates  to  be  a 
bond  creditor  only.  In  Felsxiary  1838  the  Conrt  (ndered  a  sale  of  the  real  estates  ot 
the  testator,  whiofa  was  effected,  and  the  purdiaae-money  was  still  in  Court.  Buhaa- 
quently,  in  December  1838,  Jonathan  Flecknoe  daimedf  to  be  a  specialty  creditor 
uie  testator,  and  obtained  leave  of  the  Court  to  go  in  and  establish  his  claim,  which 
he  did  to  the  extent  of  j£1000.  In  July  1844  the  Court  ordered  the  whole  surplus 
money,  arising  from  the  sale  of  the  estate,  to  be  apporticmed  between  the  only  two 

rialty  creditors,  viz..  Bates  and  Flecknoe,  [Slf]  the  fund  being  insufficient  to  pay 
whole  of  their  claims. 

The  personal  representative  of  Bates  now  presented  a  petition,  stating  that  she 
had  only  discovered  in  December  last,  that  Bates'  charge  had  not  been  amended,  and 
praying  liberty  to  go  in  before  the  Master  and  establish  her  title  as  equitable 
mortg^ee  of  Uie  testator,  and  for  the  payment  out  of  the  money  in  Court  of  the 
unount  due  on  the  equitable  mortgage  and  for  the  payment  of  the  residue  to 
Flecknoe. 

Mr.  Bird,  in  BU(^rt  of  the  petition.  The  Court  will  let  in  creditors  at  any  time 
while  the  fund  is  in  Court.  Laddey  v.  Bogg  (11  Yes.  602),  GiUespie  v.  Alexonder 
(3  Buss.  136),  and  that  notwitbstandiog  there  had  been  an  apportionment ;  Angell  v. 
ffaddon  (1  Mad.  529). 

The  report  is  erroneous  in  finding  Bates,  who  was  an  equitable  mortgagee  and 
whose  representative  now  holds  the  title-deeds  of  the  estate  sold,  a  mere  boud 
creditor.  Bates  relied  on  the  Master's  note,  and  on  the  representation  made  by  the 
town  agent  that  the  nature  of  his  claim  would  be  properly  stated  in  the  Master's 
report.  It  was  the  duty  of  the  Plaintiff  to  see  that  it  was  oorrect,  for  ereditors  are 
not  served  with  the  warrants  on  preparing  and  signing  the  Master's  report,  and, 
therefore,  have  no  opportunity^  of  seeing  to  its  accuracy ;  besides  this,  the  omission 
was  of  no  consequence,  until  Flecknoe,  by  special  leave,  was  allowed  to  establish  his 
daim  as _n)ecialty  creditor. 

Mr.  W.  T.  S.  Daniel,  for  the  Plaintiff. 

^246]  The  fund  is  insufficient  to  pay  the  specialty  debts,  so  that  the  Plaintiff  bad 
no  interest  in  the  matter ;  he  is  not,  however,  to  blame  for  any  omission  in  the 
report,  for  no  warrant  was  taken  out  when  the  affidavit  was  produced  in  support  of 
Bates'  claim  as  equitable  incumbrancer,  and,  therefore,  the  PUintiff's  attention  was 
nc^  brought  to  the  daim.   He  asked  for  the  coats  of  the  petition. 
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Hr.  C^andless,  for  Flecknoe,  in  oppoaitioo  to  the  aE^lioation.  Bates  had  an 
opportunity,  in  1836,  of  establishing  the  daim  which  is  now  brought  forward,  by 
smending  bis  state  oi  facts  and  regu&Iy  oompleting  his  proofs.  He  neglected  to  do 
•0^  and  now,  after  the  expiration  of  nine  years,  when  the  rights  of  the  parties  have 
bwn  detennined,  and  the  money  ordered  to  be  paid,  he  oomes  and  seeks  to  vary  all 
that  has  been  [vevioiialy  done.  After  anch  negleet  and  laduSf  t^e  Court  ought  not 
to  assiit  him.  This  is  not  like  the  ease  oi  a  ci«ditor,  who,  through  ignorance  of  ^e 
decree  in  his  favonr,  has  omitted  to  oome  in,  but  it  is  the  case  of  a  party,  claiming  as 
incumbrancer  against  the  body  of  creditors,  who,  with  full  knowledge  of  his  claim, 
his  neglected  to  oome  in  and  submit  to  a  sale.  Having  the  title-deeds  in  his 
possession,  he  has  held  out,  and  embarrassed  the  parties  in  the  sale  of  the  estate.  He 
referred  to  Gremuood  v.  Taylor  (I  R  &  Myl.  186),  Matm  v.  Bogg  (2  Myl  &  Cr.  443). 

Hr.  Bird,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdalel.  It  is  clear,  that  there  is  no 
imputation  whatever,  either  on  the  Master,  or  on  Flecknoe,  who  opposes  this  ^46] 
sf^cation.  It  is  dear  also,  that  the  Petitioner  must  bear  the  costs,  not  only  (h  the 
petition  but  d  any  further  investigation  of  the  matter.  The  only  qoestaon  is, 
whether  she  is  entiUed  to  the  enquiiy  she  asks  by  the  petition. 

Here  the  claimant)  with  ftul  knowledge  cranmunicated  to  him  that  it  was 
necessary  to  amend  his  state  of  facts  and  diarge,  has  allowed  the  cause  to  proceed, 
witiiont,  in  any  way,  complying  with  what  was  required  by  the  Master.  Am  I  then, 
ifter  the  lapse  of  so  many  years,  to  give  effect  to  the  alleged  equitable  security,  and 
deprive  the  party  of  the  benefit  of  the  order  he  has  obtained  for  payment  of  his 
qiedalty  debt?  I  have  great  difficulty  in  doing  it,  though  nothing  can  be  more 
psinful  to  the  Court,  than  to  believe  that  a  party  has  a  right,  which,  in  consequence 
(A  the  n^lect  of  his  agent,  it  cannot  ^ve  effect  to.  If  I  refuse  to  grant  this  applica- 
tio&  it  does  not  follow  that  the  Petitioner  will  be  deprived  of  all  remedy,  she  will 
stall  retain  such  title  as  she  may  have  under  the  deposit  of  the  deeds,  and  the 
equitable  mortgage ;  for,  though  the  estate  has  been  sold  under  the  order  of  tiie 
Coortk  yet  the  purchaser  has  accepted  the  title  without  ^e  deeds.  Again,  if  the 
creditor  has  been  misled  by  tiie  scmintw  or  his  a^ent,  so  that  by  Uieir  neglect  she 
has  been  prejudiced,  she  will  have  her  remedy  agunst  them. 

If  I  were  able  to  grant  relief,  it  would  have  been  at  the  costs  of  the  Petitioner. 
On  the  beet  oonsideration,  I  do  not  think  I  ought  to  give  relief,  and  tiiis  petition 
most  therefore  be  dismissed  with  costs. 

Note. — See  Ordg  v.  Somervme^  1  R.  &  Myl.  338 ;  Sanoyer  v.  Birehmore,  I  Keen, 
391,  and  2  MyL  &  Cr.  611;  Damd  v.  Frowd,  1  M.  &  K.  200;  M<mdc  v.  iW, 
9aAFin.430 


[247]   Waaino  v.  Lee.   Feb.  14,  1845. 
[aC.  9  Jut.  170.] 

Power  by  deed  or  will  to  appoint  to  "  nephews  and  nieces,  gruid-nei^ewa  and  nieces," 
in  snoh  ^ares,  and  subject  to  mtA  truatSf  &c,  as  A.  should  appoint :  Held,  not  to 
authorize  an  appointinent  by  will  to  a  grand-niece  for  life,  with  remainder  to  her 

children. 

The  testator,  after  giving  a  life-estate  to  bis  widow,  gave  the  residue  and 
remainder  of  his  estate  and  effects,  whatsoever  and  wheresoever,  unto  such  of  his  the 
said  testator's  nephews  and  nieces,  grand-n^hms  and  nieces,  in  such  parts,  shares  and 
proportions,  and  subject  to  such  trusts,  intents,  and  purposes,  as  his  wife  Ann  Waring 
should,  by  any  deed  or  deeds,  writing  or  writings,  or  by  her  last  will,  appoint,  and  in 
default  to  his  next  of  kin. 

Margaret  Cnu  was  a  grand-niece  of  the  testator. 

The  widow  by  ho*  will  appointed  £3000,  a  portion  of  the  testator's  estate,  to 
Marg^t  Cross  for  life,  with  remainder  "unto  all  the  children  of  the  then  late  and 

R.  m.— 4 
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Hhen  (vesent  huBband  of  her  the  said  Margaret  CSroae,  vriiich  should  be  Rving  at  her 
the  said  Margaret  CrosB*)  deoeaae^"  equally  to  be  divided. 

Mar«iret  Cross  died  in  1837,  and  the  widor  €i  the  testatrix  died  in  1842. 

The  Plaintiffs  were  the  next  of  kin  of  the  testator ;  tite  Defendants  wwe  the 

children  of  Margaret  Cross  by  her  two  husbands.  The  husbands  had  no  other 
children.  The  queation  argued,  related  to  the  ralidity  of  the  appointmont^  the 
Plaintiffs  claiming  the  £3000,  on  the  ground  that  the  appointment  beyond  life- 
estate  to  Margaret  Cross  was  not  within  the  limits  of  the  power,  and  void. 

[i248]  Mr.  Willcock,  for  the  Plaintiffs.  The  power  to  appoint  to  "grand-nieces " 
does  not  authorise  the  appointment  to  the  children  of  a  grand^iiece.  ui  the  case  of 
The  Earl  of  Orford  v.  ChurtAiU  (3  Yes.  &  B.  69),  Sir  William  Orant  said,  *'  I  never 
knew  an.  instance,  where  there  were  children  to  answer  the  proper  description,  that 
grandchildren  were  permitted  to  share  along  with  them ;  although,  where  there  is  a 
total  want  of  children,  grandchildren  have  been  let  in  under  a  liMral  oonstmotion  of 
the  word  '  children.' "  It  was,  in  that  ease,  held,  tiut  great^p^dohildran  were  not 
comprised  within  the  description  of  children  and  grandchildren.   In  r.  Bryer 

(Jacob,  207),  where  a  testator  gave  the  residue,  to  be  divided  after  hu  sister's  death, 
amongst  his  nephews  and  nieces,  and  by  a  codicil,  gave  to  a  great-niece,  whom  he 
called  his  niece,  £500,  over  and  above  her  share,  after  the  decease  of  his  sister  in  the 
body  of  his  will  treated  of  more  at  large,  it  was  held,  that  none  of  the  great-nephews 
or  nieces  were  entitled  to  share  in  uie  residue.  Again  in  Sanderson  v.  Batflejf  (i 
Myl.  &  Cr.  56),  it  was  held,  that  a  bequest  to  the  testator's  first  cousins  or  cousins 
german  "  did  not  include  the  descendants  of  first  courins. 

Mr.  Kindersley  and  Mr.  Mitchell,  for  the  children  of  Margaret  Cross.  The 
power  authorizes  the  appointment  by  deed  or  will  to  the  grand-nephews  and  nieces 
'*  subject  to  such  trusts,  intents,  and  purposes  as  his  wife  should  appoint"  The 
appointinent  is,  in  substance,  the  same,  as  if  the  fund  had  been  appointed  to  the 
^and-nieoe  on  the  tnuts  of  a  settlement^  indnding  thwein  trusts  for  her  children ; 
this  has  always  been  held  valid.  (See  CM$mid  v.  Qddmud,  2  Hare,  187,  l%omp»im 
SimpKm,  1  D.  &  War.  p.  649.) 

[249]  Again,  the  children  of  the  grand-niece  ma^  be  considered  as  objects  of  the 
power.  The  expression  used  by  the  testator  is  like  the  general  word  *'  nepoUi," 
including  all  descendants.  In  Hussey  v.  Ladif  DiUon  (Ambler,  603),  also  reported 
under  the  name  of  ffussey  v.  Berkeley  (2  Eden,  196),  it  was  held,  that  the  word  grand- 
children in  a  will  comprised  the  great^gnmdchildren.  Lord  Henley  observed, 
"  grandchildren  is  a  word  of  large  extent^  and  in  common  parlance,  takes  in  every- 
bmy  descended  from  the  testator,  and  will  have  that  effect,  unless  the  intention 
appears  to  the  contrary."  In  a  recent  case  of  Jame$  v.  Smiih  (6th  July  1844),  before 
the  Vice-Chancellor  of  England,  His  Honour  held,  .upon  the  context  of  a  will,  that 
under  a  ait  to  nephews,  the  children  of  nephews  would  take. 

Mr.  Haigrave,  for  tiie  executors. 

The  Master  of  the  Rolls  [Lord  Langdale].  The  parties  to  take  under  the 
appointment  must  be  the  objects  pointed  out  by  the  author  of  the  power,  and  the 
question  is,  if  these  persons  come  within  the  class.  Where  the  testator  uses  the 
words  children  and  grandchildren  indiscriminately,  the  CTourt,  upon  a  slight 
indication  of  intention,  extends  the  word  beyond  its  strict  limits.  Such  was  the 
case  of  Hvssey  v.  DiUon,  in  which  a  great-grandchild  had  been  described  as  a  grand- 
child, and  the  ease  of  James  v.  Smih  (6th  July  1844),  in  which  the  expressions 
'*  nephew  "  and  "  children  of  nephews  "  had  been  used  convertibly. 

Is  there  any  indication  in  the  present  case  of  including  the  children  of  grand- 
nephews  and  nieces  in  the  expressions  "grand-nephews  and  nieces  7"  I  think^260] 
there  is  none.  In  the  alienee  of  such  indication,  and  the  power  not  litOTally 
extending  to  make  the  grandchildren  objects  of  tiie  power,  I  must  hokl  that  t^e 
appointment  in  favour  of  the  children  of  the  grand-nieces  is  invalid. 
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[260]  Blomfikld  v.  Byre.  /on.  U,  23,  24,  jraraft  17,  1846. 

[a  C.  14  L.  J.  Cb.  260;  9  Jur.  717,  and  see  3  C.  B.  657  ;  6  C.  B.  713. '  See  Howard 
T.  Sati  of  SknuOury,  1874,  L.  K.  17  £q.  400;  /ToU  t.  iSlfaiiioiafc^  1887,  34 
Ch.  D.  768.] 

Aq  iofaat  is  entitled  to  treat  a  person  who  enters  on  his  estate  during  his  infancy 
SB  his  bailiff,  who  is  accountable  as  such.  < 

The  jurisdiction,  which  this  Court  has,  to  decree  accounts  of  the  estates  of  infuits, 
against  persons  entering  thereon  during  their  minority,  is  not  taken  away  by  tiie 
fict^  thi^  at  the  time  when  the  bill  waa  filed  the  infant  had  attained  twenty-wa. 

Ezoepted  case,  in  which  an  injunction  was  granted  though  not  prayed  for  by  the  bilL 

In  this  oaae^  (he  Plaintiff  Benjamin  Goodyear  Homfield  prayed,  hj  his  bill,  that 
tiie  Defendant,  Charles  Eyre,  might  account  with  him  for  the  rents  ana  wofite  of  the 
copyhold  estate  in  the  mil  mentioned,  which  had,  or,  without  the  wilful  default  of 
the  Defendant,  might  have  been  receiyed  by  him,  from  the  time  when  he  entered 
into  the  receipt  thereof,  including  the  value  of  sucb  timber,  underwood,  gravel  and 
soil,  as  in  the  bill  mentioned.  And  that,  in  taking  such  account,  the  Defendant 
might  be  charged,  as  the  Plaintiff's  guardian  and  bailiff,  with  interest  on  his  balances, 
sua  that  he  might  deliver  up  the  possession  of  the  estate ;  or,  if  necessary,  that  the 
Plaintiff  might  be  at  liberty  to  bring  an  action  of  ejectment  to  recover  possession 
from  the  Defendant  E^re.  And  that  both  the  Defendants  might  be  decreed  to 
ddiver  up  to  the  Pluntiff,  the  copies  of  court  roll  and  evidences  of  title  relating  to 
the  estate.  The  Plaintiff  prayed  other  relief,  in  the  event  of  its  appearing,  that  the 
Dsfendsnt  Ansell  was  entiueo,  as  against  the  Plaintiff,  to  hold  the  estate  as  mortgagee 
iur  valuable  eonaideration  without  notice. 

The  copyhold  estate  in  question  was  parcel  of  the  Manor  of  Overhdl  and 
Ket^ersball  in  the  county  of  Essex,  [261]  and  in  the  month  of  August  1764  Mary 
Sida,  being  entitled  thereto,  surrendered  the  same  into  the  hands  of  the  lord  of  the 
lunor ;  to  the  intent  that  the  same  should  be  regranted,  to  the  use  of  Mary  Sida 
ODtil  her  then  intended  marriage  vith  John  Blomfield,  and  afterwards  to  the  use  of 
John  Blomfield  for  life,  with  remainder  to  the  use  of  Mary  Sida  for  life,  with 
remainder  to  the  use  of  such  child  or  children  of  the  body  of  Mary  Sida,  by  John 
Blomfield  her  intended  husband  to  be  batten,  and  for  such  estate  or  interest  and 
so  cha^jeaUe  as  Mary  Sida,  by  deed  or  by  her  last  will  and  te^ment  in  writing,  to 
be  by  her  signed,  sealed,  and  published  as  such,  in  the  presence  of  and  attested  by 
three  or  more  witnesses,  should  or  might  limit,  declare,  devise^  direct  or  appoint,  and 
for  mot  of  suob  appointmenti  to  the  uses  therein  mentioned,  subject,  however,  to  a 
ctHDditional  surrender  theretofore  made  by  Mary  Sida  to  James  Blyth,  to  secure  the 
psyment  of  £200. 

The  marriage  between  John  Blomfield  and  Mary  Sida  was  solemnised  on  the  SOth 
of  May  1765.  The  surrender,  which  had  been  made  out  of  Court,  was  presented  by 
tiie  homsge.  On  the  16th  of  March  1767  the  homage  again  presented  the  surrender 
and  tile  marriage,  and  John  Blomfield  and  Mary  his  wife  were  admitted  tenants, 
porsoant  to  the  surrender  of  the  2d  of  August  1764,  and  subject  to  the  conditional 
mrreDder  therein  mentioned. 

Id  the  beginning  of  the  year  1767  there  were  two  children  of  the  marriage,  viz., 
John  Blomfield  (the  father  of  the  Plaintiff)  and  William  Blomfield.  Mary  Blomfield, 
bf  will  dated  the  5th  day  of  January  1767,  purporting  to  be  made  according  to  and 
pmosiit  to  the  power  reserved  to  her  in  uie  surrender  of  August  1764,  devised, 
eirected,  and  appointed  the  estate,  unto  her  [2S21  son  John  and  his  heirs,  from  and 
after  the  decease  of  her  husband  John  Blomfield,  upon  condition,  nevertheless,  that 
lier  BOQ  John  should  pay  to  her  other  son  William  the  sum  of  £200  within  a  year 
and  a  day  after  the  deat^  of  her  husband,  in  case  William  should  then  be  living  and 
twenty-one  years  of  a«e ;  but  in  case  William  should  then  be  under  twenty-one  years 
of  age,  her  will  was,  tliat  the  sum  of  £200  should  be  paid  him  as  soon  as  he  came  to 
dte  sgB  of  twenty-oae  years.   But  in  case  neitiia:  of  her  sons  should  be  living  at  the 
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decease  of  her  husband,  she  devised,  directed,  and  appointed  the  estate  to  be  sold 
and  the  purchase-money  to  be  applied  in  a  manner  vhu^  it  was  admitted,  was  not 
authorised  ^ythe  power. 

The  son  Williun,  named  in  the  will,  died  in  his  mother's  lifetime ;  but  she  had 
several  c^er  ohiUren.  She  died  on  the  1st  of  December  1782,  leaving  her  son  John 
and  five  other  children,  one  of  whom  was  called  William,  her  surviviuK 

On  the  3d  of  February  1801  the  homage  presented  the- death  of  Mary  Blomfidd, 
leaving  her  husl»nd  and  six  children,  John,  William,  Mary,  Samuel,  Henry,  and  Sarah, 
and  {USD  her  said  will,  and  that  the  son  William,  who  survived  her,  was  bom  after 
the  death  of  the  son  William  named  in  the  will,  and  thereupon,  the  son  John  was 
admitted  tenant  to  the  remainder  in  fee,  immediately  expectant  on  the  death  of  bis 
father ;  to  hold  to  him  and  bis  heirs  immediately  after  the  decease  of  his  said  father, 
pursuant  to  the  surrender  of  the  2d  of  August  1764. 

John  Blomfield,  the  son  so  entitled  in  remainder,  died  in  the  month  of  August 
1820,  leaving  the  Plaintiff  his  youngest  son  and  customary  heir,  an  infant  of  very 
[253]  tender  age,  him  surviving ;  and  the  bill  alleged,  that  the  remainder  in  fee,  to 
which  the  Phuntiffs  father  was  entitled  at  the  time  of  his  death,  thereopoa 
descended  to  the  Plaintiff. 

The  Plaintiff's  grandfather  (the  husband  bf  Bfary  Sida  and  the  tenant  for  Hfe), 
having  long  survival  his  wife,  died  in  September  1820,  and  soon  afterwards,  the  five 
survivrng  children  of  the  Plaintiff's  grandfather  and  grandmother  alleged,  that  the 
appointment  made  by  the  will  of  their  mother  was  void.  They  took  possession  of 
the  estate,  and  on  the  2lBt  of  February  1821  they  procured  the  Plaintiff,  then  an 
infant  of  only  six  months  old,  to  be  admitted  tenant,  as  the  bill  alleged,  of  one  undivided 
sixth  part  only  of  the  estate,  and  procured  themselves  to  be  admitted  tenants  of  the 
other  five-sixth  parts  of  the  same. 

On  the  14th  of  December  1824  the  surviving  children  of  the  Plaintiff's  grand&ther 
and  grandmother  sold  and  conveyed  the  five-sixths,  or  as  the  answer  sJleged,  the 
sixth-seventh^  to  which  they  claimed  titie  and  had  procured  themselves  to  be  admitted 
tenants,  to  the  Defendant  Charles  Eyre.  They  delivered  up  possession  of  the  whole 
to  him ;  he  procured  himself  to  be  admitted  tenant  thereof,  and  he  had,  ever  sinoe^ 
been  in  the  receipt  of  the  rents  and  profits.  He  said,  that  abciut  the  same  time,  William 
Rouse  Clarke,  as  guardian  of  the  Plaintiff,  granted  him  a  lease  of  the  PlaintifTs  share 
for  sixteen  years,  and  that  he  had  paid  the  rents  and  performed  the  covenants  in  Uie 
lease  reserved  and  contained. 

The  Plaintiff  attained  his  age  of  twenty-one  years  on  the  18th  of  August  1841, 
and  on  the  13th  of  January  1842  this  bill  was  filed. 

[264]  It  appeared  that  Mr.  Eyre,  at  the  time  of  his  purchase,  well  knew  the  several 
facts  upon  which  the  Plaintiff's  title  rested,  and  in  his  answer,  he  admitted,  that  at 
die  time  when  he  entered  into  possession  of  the  premises,  he  had  some  notice  of  the 
several  matters  in  the  hiW  set  forth ;  but  he  said,  that  he  had  no  means  of  judging  of 
those  matters,  and  he  craved  leave  to  refer  the  sune  generally  to  the  Courts  and  to 
express  his  sabmissitw  to  the  decree  of  the  Conrt  touching  the  same.  In  another  plao^ 
he  said,  he  believed  that,  \y  the  sarrender  of  the  conveying  parties  and  tike  admisdoo, 
he  obtained  the  lemi  estate  of  and  in  the  premises,  uid  was  fully  entitied  thereto,  and 
that  if  the  Plaintiff  should  bring  an  ejectment  to  recover  possession  thereof,  he  should 
set  up  such  legal  estate,  if  the  same  were  in  him,  or  procure  the  same  to  be  set  up,  if 
it  should  be  vested  in  any  other  person  and  within  his  contit)!,  as  a  defence  to  and  1^ 
way  of  defeating  the  ejectment. 

Mr.  Turner  and  Mr.  Chandless,  for  the  Plaintiff,  argued,  first,  as  to  the  effect  of 
the  appointment.  It  is,  however,  unnecessary  particularly  to  detail  this  part  of  the 
argument,  as  the  Court  stopped  it,  saying  that  it  was  a  mere  legal  question. 

Sa»ndly,  they  argued,  that  the  Defendant,  having  entered  during  the  minority 
of  the  Plaintiff,  might  be  treated  as  his  bailiff,  and  be  sued  in  this  Court  for  an  account 
of  the  profits  of  the  estate.  The^  cited  Littleton  (sect.  124),  who  says,  "And  if  any 
other  man  who  is  not  the  next  fnend,  occupies  the  lands  or  tenements  of  the  heir,  as 
guardian  in  socage,  he  shall  be  compelled  to  yield  an  account  to  the  heir,  as  well  as  if 
he  had  been  the  next  friend ;  for  it  is  no^ea  for  him  in  the  writ  of  account  to  say, 
tiiat  he  is  not  the  next  friend,  &&,  but  [36lQ  he  shall  answer  whether  he  hath  oceajaed 
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tiie  Unda  or  tenements  as  guardian  in  sooam  or  no.  Bat  giwre,  if,  after  t^e  heir  hath 
aoeom^ished  the  ase  of  fourteen  years,  and  tne  guudiao  in  socage  oontinoally  oocnpieth 
the  Und  until  the  heir  comes  to  full  age,  soil,  of  twenty-one  years,  the  heir  at  his  full 

X shall  hare  an  aetion  of  account  arainst  the  guardian,  from  time  tiiat  he  occupied 
r  the  said  fourteen  years,  as  guardian  in  socage,  or  against  him  as  his  bailiff." 
And  Lord  Coke,  on  this  qtuere^  observes,  "  This  ^[uare  came  not  out  of  Littleton's 
quiver,  for  it  is  evident  that  after  the  age  of  fourteen  years  he  shall  be  charged  as 
baUife,  at  any  time  when  the  heire  will,  either  before  his  age  of  twenty-one  years  or 
after." 

In  Yailop  r.  HolwartKy  (1  £q.  Ca.  Ab.  7,  pi.  10,  same  case  Reg.  Lib.  1697,  B.  329, 
and  Bw.  lab.  1698,  C.  531)  it  is  said,  "If  a  man,  during  a  person's  infancy,  receives 
the  profits  of  an  estate  to  which  the  infant  is  entitled,  and  continues  to  do  so  for 
several  years  after  the  infant  comes  of  age,  before  any  entry  is  made  upon  him,  yet 
he  shall  account  for  the  profits  throujghout,  and  not  during  the  infancy  only."  That 
die  same  principle  apprared  from  the  oases  of  Dormer  v.  Fortuau  (3  Adc  p.  130^, 
Btmd  T.  fFkUduad  (2  P.  Wms.  644),  and  Morgan  v.  ifor^un,^!)  where  such  a  party  is 
treated  as  die  guardian  of  the  inuuit  That,  as  the  relation  continued  after  the 
Plaintiff  attained  twenty-one,  he  might,  after  his  majority,  sue  the  Defendant  as  his 
bailiff.    Mellish  v.  Meim  (1  Sim.  &  St.  138)  and  H^aUcer  v.  Symmds  (3  Swan.  p.  69). 

Thirdly.  That  the  Plaintiff  was  entitled  to  relief  in  equity,  not  only  in 
coosequenee  of  the  implied  relation  which  subsisted  at  law  between  the  Plaintiff  and 
Defendant ;  but  also  in  consequence  of  the  cloud  which  hong  over  his  title :  the 
poeseesion  by  the  Defendant  of  the  title-deeds:  the  existence  of  an  outstanding  legal 
estate,  which  prevented  a  fair  trial  at  law,  and  the  defence  of  the  Defendant,  who  had, 
by  his  answer,  submitted  to  the  jurisdiction,  instead  of  pleading  negadvely,  the  non- 
existence of  an  outstanding  legu  estate,  as  in  ArmitagB  v.  Wtuuuorth  (1  Mad.  189). 
And  lastly,  that  the  necessity  of  coming  here  for  some  poxposes,  was  snfflment  to  induce 
the  Court  to  entOTtainJurisdiction  aver  the  whole  ease.  Pearee  t.  Oreswiek  (2  Hare, 
286,  and  see  1  StoiT*8  Eq.  Jar.  66). 

Mr.  Purvis  and  Mr.  Bagshawe,  eontrii,  insisted  that  Eyre  was  a  purchaser  for 
valuable  consideration  of  five-sixths  of  the  copyhold  estate,  and  that  he  had  the  legal 
estate  by  a  valid  conveyance  and  admission. 

They  argued;  that  the  Plaintiff's  title,  if  any,  was  a  mere  legal  one  to  be  enforced 
at  law,  and  that  there  was  no  ffround  for  equitable  interference.  That  no  outstanding 
term  or  legal  impediment  had  oeen  proved  to  exist,  and  that  no  deeds  were  necessary 
to  prove  the  Plaintiffs  title  of  heir,  and  that  he  nught  maintain  an  action  of  ejectment 
without  previous  admittance.  Doe  d.  Ta/rrant  v.  Hellier  (3  Term  B.  162).  In  Orow  v. 
TyrnU  (3  Mad.  179),  it  was  held,  on  demorrer,  that  an  heir  out  of  possession  could 
not  maintain  a  bill  tar  the  possession  of  the  estate  and  the  title<leeds ;  and  that  this 
hill  did  n<^  in  form,  seek  to  remove  impediments  to  a  fair  trial  of  the  right  at  law. 
In  PuUmeif  v.  Warrm  (6  Ves.  p.  89),  Lord  Eldon  says,  '*  I  do  not  [267]  know  a  case 
in  which  the  heir  has  claimed,  merely  as  heir,  an  account ;  not  stating  any  impediment 
to  his  recovering  at  law — that  the  Defendant  has  the  title-deeds  necessary  to  maintain 
his  title ;  that  terms  are  in  the  way  of  his  recovery  at  law ;  or  other  impediments 
which  do,  or  which  may  probably  prevent  it ;  upon  which  probability  or  upon  the 
faet^  the  Court  founds  its  jurisdiction." 

As  to  treating  the  Defendant  as  the  Plaintiff's  bailiff,  it  is  to  be  observed  that  the 
pinciple  does  not  apply  to  an  adverse  holding  like  the  present,  and  Littleton  speaks 
<mly  land  of  socage  tenare,  and  the  princi^e  has  never  been  apt^ied  to  copyhold 
estates.   The  cases  cited  on  tiiat  point  proceeded  on  their  special  oircumstancea. 

Mr.  Leach,  for  Ansell  the  mortgagee. 

Mr.  Turner,  in  reply. 

&riddamd  v.  StruMand  (6  Beavan,  p.  77)  was  also  referred  to. 
The  Master  or  the  Bolls  reserved  his  judgment. 

The  Mastteb  of  the  Bolls  [Lord  Langdue].   In  tihe  course  of  ^e  hearinj^  I 


(1)  1  Atk.  489,  and  see  Eoberdeau  v.  Rous,  I  Atkins,  544 ;  Cory  v.  Bertis,  2  Vem. 
333;  Curtis  V.  Owiig,  2  B.  C.C.  631;  Doe  d,  BarneU  v.  Keen,  7  Term  B.  386;  Tiliey  y. 
.Brii^Preo.Ch.  352;  Lord  FaMmd  y,  J^riie,  2  Yvca. -p.  3i2. 
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expressed  my  opinion,  that  the  FlaiDtififs  title  ought  to  be  tried  at  law,  and  then  tbe 
question  came,  whether  the  bill  should  be  dismissed,  as  the  Defendaiit  insisted  it 
ought  to  be,  or  whether,  as  the  Plaintiff  contended,  the  bill  ought  to  be  retained  for 
a  year  in  onier  that  tbe  Plaintiff  might  first  bring  his  ejeotment^  and  afterwards  t»ing 
on  his  cause  upon  the  equity  reserv^. 

^tBS]  Considering  the  infancy  of  the  Plaintiff,  and  the  notice  which  the  Defendant 
possessed  at  tiie  time  oi  his  purchase,  it  appears  to  me,  that  if  the  Plaintiff  eatabliaha 
his  title,  he  will  be  enUtled  to  eonsider  uid  to  treat  the  Defendant,  as  having  pos- 
sessed the  estate  in  the  <duiraoter  of  baili^  and  as  being  now  liable  to  account 
accordingly,  and  I  do  not  think  that  the  jurisdiction  which  Court  has,  to  decree 
accounts  of  the  estates  of  infants,  is  taken  away  by  the  fact,  that  at  the  time  when 
the  bill  was  filed,  the  in&nt  had  attained  the  age  of  twenty-one  years.  In  this  case, 
it  cannot  be  said  that  there  was  any  improper  delay,  the  bill  being  filed  within  five 
months  after  the  attainment  of  twenty-one,  and  as  soon  as  proper  advice  could 
reasonably  be  expected  to  be  obtained.  The  authorities  relating  to  bases  of  this  kind, 
in  which  the  Court  will  exercise  jurisdiction,  are  not  very  djstinct,  perhaps  not 
altogether  conaiBtent;  but  it  is  to  be  observed,  that,  in  this  case,  the  Defendant, 
awure  of  the  facts,  took  and  held  possession  during  the  infancy  of  the  Plaintifif :  dealt 
with  the  property,  or  at  least  so  much  thereof  as  purported  to  be  conveyed  to  him,  as 
his  own :  took  possession  of  the  documents  of  title  relating  to  the  whole,  sdid  delivwed 
them  over  to  his  own  mortgagee.  He  admits,  however,  that  part  of  the  estate  belongs 
to  the  Plaintiff,  and  says,  that  in  respect  of  that  part,  he  has  paid  rent,  though  he 
does  not  say  to  whom.  This  is  a  circumstance  which  will  have  to  be  considered  on 
taking  the  account;  and  as  the  Plaintiff  must  have  come  here  for  a  discovery,  I  think 
it  is  a  case,  in  which  the  legal  title  being  established,  this  Court  should  give  relief. 
There  is,  moreover,  reason  to  believe,  that  a  legal  estate  is  outstanding.  The  surrender 
of  August  1764  was  made  subject  to  a  former  conditional  surrender,  and  although 
the  Defendant  states,  that  the  condition  has  been  satisfied,  it  does  not  appear  that 
means  may  not  be  found  to  [269]  place  the  legal  estate  under  his  control,  and  he 
plainly  statra,  that  he  will  avail  himself  of  any  legal  estate  which  he  can  obtain,  to 
defeat  any  ejectment  which  may  be  brought  by  the  Plaintiff.  I  do  not  think  that  a 
le^  estate  outstanding  is  so  pvved,  as  to  found  the  jurisdiction  upon  it ;  but  there 
being  other  grounds  for  tjie  jurisdiction — ^the  existence  of  a  prior  surrnider  being 
apparent — the  satislBotion  of  the  condition  being  alleged  by  tiie  Defendant,  who  is 
silent  as  to  the  1^1  estate  being  obtained  by  means  of  the  surrender,  and  yet  avows 
his  intention  to  defeat  the  ejectment,  by  means  of  any  legal  estate  he  can  procure, 
appear  to  me  to  add  some  force  to  the  reasons  for  entertaining  the  jurisdiction. 

I  think,  therefore,  that  this  bill  ought  to  be  retained  for  a  year,  for  the  purpose 
of  enabling  the  Plaintiff  to  bring  his  ejectment,  and  with  liberty  to  apply. 

His  Lordship  afterwards  added : — "  On  looking  at  the  prayer  of  the  bill,  I  do  not 
find,  that  it  distinctly  and  specifically  prays  to  restrain  the  Defendant  from  setting 
up  any  outstanding  legal  estate ;  but,  nevertheless,  I  think  that  it  is  quite  dear,  the 
miole  object  of  the  proceeding  wotUd  be  defeated,  if  any  such  outstanding  term  oould 
be  set  up.  I  must  consider  this  case  as  one  of  the  few  exceptions  which  there  are  to 
the  rule,  that  in  order  to  obtain  an  injunction  there  must  be  a  distinct  prayer  for  it 
in  the  bill"   (Savory  v.  Dyer,  Ambler,  70,  IFood  v.  BtadeU,  3  Sim.  273.) 

"The  bill  must  be  retained  for  a  year,  with  liberty  to  the  Plaintiff  to  bring  «i 
ejectment ;  and  if  the  ejectment  is  brought,  the  Defendant  is  not  to  set  up  any  out- 
standing legal  estate." 

[260]  Fabquhar  v.  The  Eaot  India  Company.  April  26,  28,  30,  Moff  SO,  1845. 

The  Plaintiff  was  the  commercial  agent  of  the  East  India  Company  at  Amboyna.  It 
was  his  duty  to  send  his  account  to  Jones,  the  company's  sgsut  at  Banda,  to  examine 
uid  transmit  to  the  Oovemor  of  Madras.  On  the  Flaintifi^  accounts,  tiiere  Mipeared 
a  balance  of  1336  dollars,  ajgainat  him,  but  on  reference  to  the  accounts  kept  by 
Jones  ^  thto  same  transactions,  instead  of  a  defidency,  4771  dollars  appearea  due 
to  the  Plaintiff.   The  company  then  albwed  the  1326  only.   Held,  that  this  was 
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not  a  snffioient  admiwion  and  reoogoitioD  of  the  oarreotneaa  of  Jones's  accounts,  as 
to  entitle  the  Plaintiff  without  farther  evidence,  to  the  4771  dollan. 

This  case  came  on  upon  exceptions  to  t^e  Master's  report.  The  oiroumstanoes  are 
foUv  detailed  in  the  judgment. 

Mr.  Boupell  and  Mr.  Toller,  for  the  Plaintiff. 

Mr.  Kindersley,  Mr.  L.  Wigram,  and  Mr.  Lloyd,  for  the  Defendants. 
The  Mastkb  of  the  Rolls  deferred  giving  judgment  until  he  had  read  through 
the  papers. 

Juoy  30.  Thz  Master  or  the  Roli£  [Lord  Langdale].  This  case,  so  fu-  as  it 
remained  undisposed  of,  came  on  upon  exceptions  to  the  Master's  report,  taken  by  the 
DefeDdants. 

The  Plaintiff,  Sir  Robert  Farqnhar,  was,  for  many  years,  employed  in  the  service 
of  the  East  India  Company,  and  for  some  time  after  the  year  1796  was  iJieir  deputy 
coDunendal  agent  at  Banda.  Mr.  Jones  was  at  the  same  time  resident  at  Amboyna, 
and  the  Plaintiff  b^  his  bill,  alleges,  that  whilst  he  was  deputy  commercial  agent  at 
Bsnda,  he  mtAe  divers  purchases  of  spices  on  account  cd  the  Defendants ;  uiat  he 
eonsigned  part  to  Amboyna,  and  the  residue  to  China,  and  that  he  and  also  Mr.  Jones 
kept  accounts  of  the  purofaases  and  consignments  of  spices,  but  the  Plaintiff's  accounts 
were  [361]  sent  to  Mr.  Jones,  whose  dut^  it  was  to  check  them  and  transmit  them 
to  his  governor.  That  the  Plaintiff,  by  bis  own  account,  took  credit  for  only  30,410 
Spanish  dollars,  as  the  amount  expended  for  the  collection  and  purchase  of  spices,  and 
shewed,  by  his  accounts,  only  an  expenditure  of  29,085  Spanish  dollars,  leaving  a 
deficiency  of  1325  Spanish  dollars,  for  which  the  Plaintiff  was,  at  first,  held  to  be 
responsible ;  but  on  referring  to  the  account  kept  by  Mr.  Jones  of  the  same  trans- 
aetUHia,  it  appeared  that  the  Plaintiffs  accounts  were  erroneous,  that  his  actual 
expenditure  for  the  company,  in  the  transactions  in  question,  amounted  to  35,181 
l^nish  dcdlare,  and  tiiat  thereupon  Uie  Defenduits  allowed  him  the  1325  doUars, 
wnich  was  the  amount  of  the  deficiency  appearing  on  his  own  account,  and  thereby, 
ss  he  alleged,  admitted  the  aooonnts  of  Mr.  Jones  to  be  correct  and  conclusive ;  but 
thirt  the  Defendants,  for  a  long  time,  refused  to  give  credit  for  the  4771  Spanish 
dolhkTs,  being  the  difference  between  the  sum  of  30,410  Spanish  dollars,  for  which  the 
Plaintiff  took  credit  in  his  own  account,  and  the  sum  of  35,181  Spanish  dollars,  being 
Uie  amount,  which,  as  he  alleges,  appears  by  the  account  of  Mr.  Jones  to  have  been 
actuf^y  expended  by  the  Plaintiff  for  the  spices  consigned  by  him.  By  his  bill, 
amongst  other  things,  the  Plaintiff  claimed  credit  for  the  same  sum  of  4771  Spanish 
dollars  and  interest  thereon  from  the  time  of  the  expenditure  and  consignment. 

The  Defendants  admit  the  purchase  and  conBigmnent  of  spices  by  the  Plaintiff — 
diat  the  Plaintiff's  accounts  thereof  were  sent  to  Jones,  whose  duty  it  was  to  check 
tiie  same^  and  i^terwaids  to  transmit  them  to  his  governor  at  Madras ;  that  the  state- 
ment made  by  Jones  was  prepared  on  a  different  principle  from  the  accounts  rendered 
hy  the  Kaintif^  and  that  htim  Jones's  statement  it  appeared,  that  the  Plaintiff's 
aeoonnt  was  erroneous  or  de-|^262]-fective,  or  at  variance  with  Jones's  account  That 
the  Plaintiff  took  credit  in  his  account  for  spices  to  the  amount  of  30,410  Spanish 
dollars,  as  the  uuount  of  his  ooUeetion  and  purchase  of  spice  ;  but  by  the  same  account 
it  ajnpeared  that  the  spice  consigned  amounted  only  to  29,085  Spanish  dollars,  whereby 
adeunenoy  of  1325  Spanish  dollars  was  left,  for  which  the  Plaintiff  was,  at  first,  held 
to  be  responsible  ;  but  on  referring  to  Jones's  account,  it  thereby  appeared,  that  the 
Plaintiff  had  provided  spice  to  the  amount  of  35,181  Spanish  dollars,  and  that  there- 
apon  the  Defendanta,  or  the  Madras  governor  for  them,  allowed  him  the  sum  of  1325 
Spanish  dollars,  which  being  added  to  the  sum  of  29,085  Spanish  dollars  before 
allowed  on  his  own  account,  made  np  the  full  sum  of  30,410  dollan,  for  which  he  had 
taken  eredit  in  his  own  account.  The  Defendanta  then  say,  that  the  Plaintiff  pro- 
sored  no  evidenoe  of  his  having  expended  for  spice  the  sum  of  36,181  Spanish  dollars, 
save  the  statement  of  Mr.  Jones,  which  they  submit  they  have  not  acknowledged  to 
be  emreot,  merely  because  tbe  Madras  governor  allowed  the  amount  to  be  correct  in 
ue  particular,  viz.,  as  to  the  sum  of  1,325  Spanish  dollars. 

When  tbe  cause  came  on  to  be  heard  on  the  17  th  of  Fet»ruary  1830,  Sir  John 
I«eh  reforr«d  it  to  die  Master,  to  enquire  if  anything  and  what  remained  due  to  the 
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PluDtaff,  in  respect  of  Bpicea  and  other  articles,  collected  by  the  Plaintiff  f<H-  the 
Defendants  at  the  D.utch  settlements  in  the  pleadings  mentioned  And  the  Master 
was  to  be  at  liberty  to  state  any  special  circumstances,  as  he  might  think  fit. 

The  Plaintiff,  Sir  Kobert  Farquhar,  died  soon  after  the  date  of  the  decree,  and 
the  suit  was  not  revived  till  after  the  lapse  of  several  years.  The  Master's  report 
[263]  is  dated  the  27th  July  1844,  and  as  to  the  claim  for  4771  Spanish  dollars,  the 
Master  states,  that  it  appears  to  him,  that  inasmuch  aa  the  Defenduits  the  East  India 
Company  allowed  to  the  late  Plaintiff  the  1325  dollars,  which  constatoted  the  difference 
.between  the  amount  shewn  by  the  Plaintiff's  acoonnt  and  the  amount  claimed  by  hin 
in  his  aocounts  from  the  representation  of  Jones,  in  respect  of  tStxo  aoooimta  relating 
to  die  purchase  of  spices  uid  other  articles,  the  same  repltesenti^ons  ou^ht  to  he 
considered  as  evidence  to  substantiate  the  remaining  portion  of  the  ohum  of  Uke 
Plaintiff,  for  the  spices  and  other  articles  bought  by  cim  for  the  company ;  and  he 
was  therefore  of  opinion  and  found,  that  there  remained  due  to  the  Plaintiff,  the  legal 
personal  representative  of  Sir  Robert  Farquhar,  in  respect  of  spices  and  other  artides 
collected  by  him  for  the  Defendants  at  the  Dutch  settlements  in  the  decree  mentioned, 
-4771  Spanish  dollars. 

To  this  finding  the  Defendants  have  taken  two  exceptions.  First,  for  that  the 
Master  ought  not  to  have  stated,  as  he  has  done,  that  in  allowing  to  the  Plaintiff  1325 
Spanish  dollars,  the  representations  of  Jones  (upon  or  in  respect  of  which  soch 
allowaDce  was  made)  were  not  to  be  received  as  and  were  not^  evidenoe  binding  on  the 
Defendants,  and  the  same  ought  not  to  be  oonsidered  as  evidence  to  substantiate  the 
remaining  portion  of  the  Plaintiff's  oUim  in  respect  of  the  spices. 

The  second  exception  is,  that  the  Master  ought  to  have  found  that  nothing  wu 
due  to  the  present  Plaintiff,  as  representative  of  Sir  Robert  Farquhar,  in  reBi>eet  of 
apices  and  other  articles  collected  by  Sir  Robert  Farquhar  for  the  Defendants,  in  die 
Dutch  settlement  in  the  decree  mentioned. 

{264]  I  am  of  opinion,  that  the  fact  of  the  Defendants  having  allowed  to  the 
Plaintiff  1326  Spanish  dollars,  to  which  he  had  not  made  out  his  title  by  his  own 
accounts  and  vouchers,  after  he  had  seen  and  read  the  statement  of  Jones,  which  if 
wholly  true  in  the  sense  alleged  by  the  Plaintiff,  would  have  shewn  the  Plaintiff's  titk 
to  a  further  sum  of  4771  Spanish  dollars,  is  not  a  reason  for  considering  the  statement 
of  Jones  as  evidence  to  substantiate  the  Plaintiff's  title  to  that  further  sum  of  4771 
Spanish  dollars. 

Taking  the  matter  in  the  most  fevourable  view  for  the  Plaintiff,  and  paaaine  ovw 
the  serioQs  objections,  which  I  think  there  are,  to  that  view  of  ^e  case,  Sir  Bbbert 
Farquhar  claimed  credit  for  more,  or  a  greater  value  of  spice  than  he  could  shew  that 
he  had  consigned,  and  Jones  made  a  statement,  shewing  Farquhar's  oonsignment  to 
be  of  greater  value  than  he  himself  had  claimed  credit  for ;  and  in  these  circumstances, 
there  being;  these  discrepancies  not  accounted  for,  the  Defendants  gave  medit  to 
Farquhar  for  the  full  amount  which  he  had  claimed,  apparently  without  any  proof 
whatever  as  to  the  deficiency  of  1325  Spanish  dollars,  but  upon  the  probalnlity,  whidi, 
in  such  a  case  there  might  well  enough  be,  that  Farquhar  might  not  have  claimed 
more  than  he  was  just^  entitled  to.  I  cannot  consider  full  payment  of  his  oUim, 
under  such  circumstances,  to  be  evidence  that  he  was  entitled  to  more  than  he  had 
even  olaimed,  and  I  am  of  opinion  that  the  first  exception  must  be  allowed. 

IJpon  the  second  exception,  it  remains  to  be  oonsidered  whetiier  there  is  any 
evidence  in  support  of  it,  besides  that  on  which  the  Master  has  relied. 

[266]  It  is  difficult,  if  not  impossible  to  come  to  any  mtisfactory  conclusion  as  to 
the  real  facts  of  the  case.  Proper  evidence  is  not  found,  and  the  whole  argument 
has  been  founded  on  suppositions,  resting  for  their  support  only  on  statements  (not 
in  the  form  of  evidence),  which  have  been,  from  time  to  time  made.  (His  Lordship 
here  minutely  examined  the  facts  and  evidence,  and  concluded  as  follows) : — 

Under  these  circumstances,  I  am  of  opinion  that  the  account  does  not  afford  any 
evidence  to  establish  the  Plaintiff's  claim ;  I  do  not  mean  to  say  that  the  case  is  free 
from  ambiguity,  there  is  scarcely  any  fact  in  the  case  properly  established,  and  there 
has,  I  think,  been  a  manifest  indination,  on  the  part  of  the  Defendants,  to  favour  tb« 
Plaintiffs  claim  as  far  as  they  could  j  and  they  nave  thus  raised  some  doubts  aniiirt 
themselves,  bat  the  mmprobandi  is  on  the  Plaintiff,  and  when  the  case  is  brought  to 
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the  testt  And  when  it  is  asiked,  as  it  ought  to  be,  what  yrool  has  the  Plaintiff  adduced 
d  his  ehim,  tiie  answer  is  wme  whatever ;  there  is  no  proof ;  and  further,  when  it  is 
asked,  as  in  many  cases  it  justly  may  be,  what  excuse  has  he  for  not  producing  proofs, 
tad  what  are  the  presumptions  m  his  favour,  the  answer  a^n  is  none.  The  HaintifTs 
esse  mi^t,  no  doubt,  be  supported  by  presumptions,  if  there  were  any  foundation  for 
prasomption.  There  has  been  a  ^reat  deal  of  discussion  about  his  clum,  many  papers 
written  upon  it,  and  some  opinions  in  his  faTonr,  but  no  evidence ;  and  for  these 
reasons  I  allow  the  seoond  ezoeption. 
Bzoeptiona  allowed. 

[266]    In  re  Bracey.    March  17,  April  10,  1846. 

[S.  C.  14  L.  J.  Ch.  299 ;  9  Jur.  417.   See  /n  »  Serbert  1887,  34  Ch.  D.  605 ; 
In  n  /OMS,  1887,  36  Ch.  D.  110.   Cf.  In  n  Frape  [1894],  2  Ch.  290.] 

In  equity  the  dioit  in  jvoeecuting  the  common  order  for  taxation  may  object,  on  the 

Cund  of  want  of  retainer,  to  any  items  of  the  bill,  except  those  as  to  which  he 
admitted  the  retainer  bv  his  petitiou.    The  practice  is  different  at  law. 
A  party  applying  for  a  special  order  for  taxation,  in  a  case  in  which  he  mij^t  have 
obtuned  the  common  order,  must  pay  the  costs  though  he  auooeeds. 

In  this  case,  the  Petitioners  were  the  executors  of  William  Meyiick  deceased,  who, 
in  his  lifetime,  employed  Mr.  Bracey  as  bis  solicitor. 

Since  Mr.  Meyrick's  death,  Mr.  Bracey,  in  December  1844,  delivered  to  his 
exeoutors  a  bill  of  costs  amounting  in  the  whole  to  the  sum  of  £393,  78. 

This  was  a  special  petitiou  presented  tw  the  purpose  of  obtaining  an  order  to  have 
that  Inll  taxed,  and  tW  the  Master  might  be  authorised  to  diatmguiflh  Ae  items, 
which  the  Petitioners,  as  ezeeutors,  were  liable  to  pay. 

The  bill  consisted  of  four  distinct  classes  (rf  it«n^  and  in  respect  of  such  classes, 
the  bill  was  divided  into  four  distinct  parts,  which  were  distinguished  aa  follows : — 

General  bill  of  oosts      .  .  .  .  £37    1  7 

Plaintiff's  costs  in  suit    .  .  .  .  171  17  9 

Defendant  Meyrick's  ditto  .  .  .  127    3  4 

Defendant  Otway's  ditto  .  67   4  4 


£393    7  0 

The  Petitionen  admitted,  that  the^  were  liable  to  pay  the  billB  which  were 
incurred  upon  the  retainer  of  Mr.  Meynek ;  but  they  did  not  admit  their  lialnli^  to 

Ky  the  oosts  of  the  sni^  which  were  inonrred  on  the  behalf  of  the  Plaintiff  and  of  the 
rfendant  Otway. 

^S71  The  solicitor,  Mr.  Bracey,  had  commenced  an  action  for  the  recovery  of  his 
whole  bill,  and  he  alleged,  that  he  could  prove  the  liability  of  Mr.  Meyrick  to  pay  the 
costs  of  the  Plaintiff  and  of  the  Defendant  Otway. 

Under  these  circumstances,  the  only  question,  on  the  heuing  of  the  petition,  was, 
whether  the  Taxing  Master  to  whom  toe  bill  might  be  referred,  would  take  into 
his  conaideratdon  the  question  of  liability  or  retainer. 

Mr.  Kindertley  and  Mr.  Wrigh^  in  support  of  the  petition.  It  was  necessaiy  to 
pcesoit  a  special  petition,  in  <»pder  to  obtain  the  special  directions  of  the  Cour^ 
odierwise  the  Taxing  Master  would  have  no  jurisdiction  to  entertain  any  question  of 
retainer,  eepeeiaUy  uter  action  brought.  A  common  order  would  not  have  enabled 
the  Taxing  Master  to  enter  into  the  question  of  the  solicitor's  retainer.  They  cited 
BwKw  V.  Tayhr  (2  Dowl.  P.  0.  349),  Jones  v.  Boberts  (Ibid.  656),  Heald  v.  ffeald  {Ibid. 
163),  WUlmim  v.  Meholas  (1  Dowl  P.  C.  (N.  S.),  840),  MalcheUe  v.  Farkes{Ibid.  924). 

Mr.  Turner,  eonirA.  A  special  petition  was  quite  unneoessary.  It  has  always 
been  tiie  practice  in  equitjr,  under  the  ordinary  reference  for  taxation,  to  determine 
questions  of  liability  and  retainer  as  to  any  items  of  the  bill  carried  in.  The 
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Petitionera  ought  to  hare  obtained  an  OTder  of  courw  tat  die  tantion,  in  the  comimMi 
■and  ordinary  way.  The  exiitenoe  erf  an  action  does  not  afloct  the  juiadictioiL 
Toe  Master  or  the  Rolls  said  be  would  make  inquiries  on  the  point 
[968]  10.  Thk  Master  op  the  RoLLsTLord  Langdale].  The  only  question 
•on  uie  heanngcrf  the  petition  was,  whether  tlie  tiudng  Master  to  whomthebiU  might 
be  referred,  would  take  into  his  oonsideratiM  the  qneatioa  oi  liability  or  retainer,  and 
upon  application  to  the  Taxing  Masters,  the^  have  certified  to  me,  that  aooording  to 
the  practice  of  the  Court,  the  party  prosecuting  the  oommon  asder  far  taxation,  may 
object)  on  the  ground  of  want  of  retainer,  to  any  items  of  the  bill,  except  those  for 
which  he  has  admitted  the  retainer  by  his  petition  (see  I*  re  Sprii^aUf  ante,  p^  63, 
and  1  Smith's  Pr.  93),  and  this,  notwithstanding  aa  aotton  at  Uw  may  hare  been 
brought  for  the  recovery  of  the  bill. 

lliiB  is  in  conformity  with  the  opinion  of  Lord  Eldon  as  stated  in  the  case  of 
Rigbp  V.  Edwards^  reported  in  Beames  on  Costs  (page  382  (let  edit^),  and  256 
<2d  edit) ). 

The  practice  seems  to  be  otherwise  at  law.  The  Master  at  law  has  no  power  to 
examine  witaesses,  and  there  is  a  provision  in  tike  Act  (seot  43),  that  when  die  taxation 
is  at  law,  judgment  is  to  be  entered  up,  unless  the  retainer  be  disputed ;  iriiereaa, 
where  the  tazati<m  is  in  equity,  payment  is  to  be  enforced  according  to  the  course  <rf 

the  Court,  and  nothing  is  said  about  disputed  retainer. 

It  being  the  practice  to  have  questions  of  disputed  retainer  eonsidered  by  the 
Taxing  Mtwt«r,  justice  to  both  parties  may  be  done  on  the  reference ;  which  must, 
acoordin^y,  be  made  in  the  usual  form. 

The  Petitioner  must  pay  die  costs  of  the  petition. 

Note. — See  Wiggma  v.  P^^pm,  2  Beavan,  p.  408,  note  (a.),  and  Cfaytai  Mmdmot, 
2  Hare,  26. 

[209]   CHAHEAtr  V.  RiLET.   April  16,  1846. 

Compromise  of  suit  by  married  women  domiciled  in  France,  sanctioned  without 
reference  to  the  Master,  on  proof  tiiat  they  had  concurred  in  notarial  acts, 
which,  by  the  law  of  France,  were  binding  on  them,  and  that  the  subject-matter 

was  mere  personalty. 

The  parties  to  this  suit  (some  of  whom  were  married  women  domiciled  in  France), 
agreed  to  compromise  the  suit 

Mr.  Lloyd  now  applied  for  an  order  to  carry  the  compromise  into  execution.  He 
produced  evidence  of  certain  acts  of  the  married  women  taken  before  a  notary  in 
France,  and  which  were  proved  to  be,  by  the  law  of  France,  binding  on  the  married 
women. 

The  Master  of  the  Rolls  [Lord  Langdale}  If  the  subject  of  the  suit  be 
merely  personal  estate,  you  may  take  the  order. 


[270]  The  Attornet-Oeneral  v.  The  Corporation  of  London.  Jan.  24,  27, 

Apnl  17,  184B. 

[Affirmed  on  appeal,  1  H.  L.  C.  440  ;  9  E.  R.  829.  For  subsequent  proceedings,  12 
Beav.  8,  171;  2  Mac  &  G.  247;  42  £.  R.  95  (witii  note) ;  3  H.  &  Tw.  1 ;  47  £.  R. 
1572.  On  point  as  to  jurisdiction  of  Court  of  Equity,  discussed  and  followed, 
AUomey-Otnmd  v.  Edmwnds,  1868,  L.  R.  6  Eq.  392.  On  point  as  to  costs  observed 
upon,  Attonu^-^JeiuTal  v.  CarponUion  of  London,  1849,  2  Mac  &  G.  247;  42  E.  R. 
96.  On  point  as  to  statutes  binding  the  Crown,  sec  Attoniev-6Maral  r.  Barktr, 
1871,  L.  R.  7  Ex.  177;  AUorneo-Gmend  v.  CoiuUke,  1879,  4  Ex.  D.  173;  Dim 
r.  Farrer,  1886,  18  Q.  R  D.  43.] 

The  whole  equity  jurisdiction  of  the  Court  of  Exchequer,  including  that  relating  to 
tiie  revenue,  was  transferred  to  this  Court  by  the  6  Vict,  c  6,  s.  1. 
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The  Grown  m^^t^  before  tiie  abolition  of  the  Eqmty  Excheqaer,  have  prooeeded  oo 
the  equity  aide  in  respect  of  a  l^al  right,  and  may  now  proceed  in  the  same  way 
in  Chancery. 

This  was  an  information  filed  ex  a^ido  by  Her  Majesty's  Attomey-Qeneral,  against 
the  Corporation  of  London,  William  Cubitt^  Sir  Thomas  Turton,  John  Oliver  Hanson, 
William  George  Flreacott^  Sir  Gourtenay  Boyle,  John  Peter  Rasoh,  and  John 
Cornelius  Park. 

The  information  stated  to  the  effect  following : — That  by  the  Royal  prerogative, 
the  groand  and  soil  of  the  coasts  and  shores  of  tne  sea  round  this  kingdom,  and  the 
gromid  and  soil  of  every  port,  haven,  and  arm  of  the  sea,  creek,  pool,  and  navigable 
river  thereof,  into  which  the  eea  ebbs  and  flows,  and  also  the  shore  lying  between 
high-water  mark  and  low-water  mark,  at  ordinary  tides,  belong  to  Her  Majesty ;  and 
Hw  Ifajerty  has  a  right  of  empire  or  government  over  the  navigable  rivers  of  this 
kingdom.  That  Her  Majesty  and  her  progenitors,  time  out  of  mind,  is  and  have  been 
seized,  in  right  of  the  Crown  of  England,  of  and  in  the  port  and  haven  of  London, 
and  of  the  river  Thames,  the  same  being  an  arm  of  the  sea  into  which  the  sea  has 
always  flowed  and  reflowed ;  and  that  the  same  river  is  also,  and,  from  time 
immemorial,  has  been,  an  ancient  royal  and  navigable  river  and  Idng's  highway,  for 
all  persons,  with  their  ships,  vessels,  boats,  and  crafts,  to  pass,  repass,  ana  navigate 
at  their  free  will  and  pleasure,  and  to  mow  their  vessels  in  convenient  parte  of  the 
river,  not  impeding  the  navigation.  The  information,  having  thus  stated  ^e  right 
<d  Her  Majesty,  afleged,  that  the  mayor  or  the  Corporation  of  the  City  of  London 
had,  for  a  very  long  period,  either  by  prescription  or  under  [2711  some  gnuit  from 
the  Crown,  held  and  exercised  the  office  of  bailiff  or  conservator  of  the  river  Thames, 
the  office  bein^  exercised  by  the  mayor  for  the  time  being,  or  his  sufficient  deputies, 
irom  time  to  time  for  ever,  in,  upon,  or  about  the  same  water  of  the  Thames  (that  is 
to  say),  from  a  short  distance  above  the  bridge  of  Staines  to  the  bridge  of  London, 
and  from  thence  to  a  certain  place  called  Yealand,  otherwise  YentJeat  or  Yantleet, 
towards  the  sea,  and  in  the  port  of  London ;  and  that  the  duty  of  the  mayor,  bailiff, 
or  conservator  is,  to  see  to  the  navigation  of  the  river  Thames,  and  to  prevent  the 
erection  of  obstructions  and  nuisances  in  the  river,  and  also  to  regulate  the  fishing 
thereof.  And  that  the  mayor  did  not,  in  virtue  of  such  office,  take,  or  acquire  any 
estate  or  interest,  in  the  ground  and  soil  of  the  bed  or  shores  between  high  and  low 
water  mark,  but  that  the  Corporation  have  of  late  claimed,  and  now  claim  to  be 
entitled,  not  only  to  exercise,  by  the  mayor  or  his  sufficient  depataee,  the  office  of 
bsihff  or  conservator  of  the  river  Thames,  but  have  also  claimed,  and  now  daim  to  be 
Mixed  of,  or  otherwise  well  entitled  to,  the  freehold  of  tJie  ground,  bed,  or  soil  of  the 
river,  and  of  the  shores  thereof  between  hi^  and  low  water  mark,  within  Uie  same 
hmits,  in  which  the  mayor  exercises  the  office  of  bailiff  or  conservator,  and  have 
anumed  to  exercise  such  acts  of  ownership  over  the  soil,  as  are  beyond  the  power  and 
authority  of  the  bailiff  and  conservator,  and  such  as  imply  that  the  mayor, 
oHiuDonalty,  and  citizens  are,  or  claim  to  be  seized  of  the  freehold  of  the  ground  and 
soil  of  the  river  between  high  and  low  water  marks,  and  they  have  lately  taken  upon 
themselves  to  make  grants  to  parties  possessed  of  wharfs  or  lands  on  the  banks  of 
the  river,  or  to  such  other  persons  as  they  think  fit,  giving  them  license  to  embank 
Ihe  stnmd  and  soil  of  the  river,  and  build  thereon,  between  high  imd  low  water 
mark. 

KTSQ  The  information  t^en  stated,  in  particular,  that  by  an  indenture  dated  the 
^  wy  of  May  1843,  and  made  between  the  Corporation  of  the  one  part,  and  William 
OiUtt  of  the  other  part,  the  Corporation,  for  a  consideration,  granted  to  William 
CQlntt  a  licence  to  embuik  so  much  of  the  strand  or  soil  of  the  river  as  lies  between 
the  high  and  low  water  mark  of  the  river,  situate  on  the  north  side  of  the  river  and 
in  front  of  foreground  in  the  Isle  of  Dogs,  then  in  the  occupation  of  Cubitt,  and  that 
Cabitt  was  preparing  to  execute  the  embankment,  according  to  the  terms  of  the 
indenture.  And  that,  by  an  indenture  dated  the  20th  day  of  April  1843,  and  made 
between  the  Corporation  of  the  one  part,  and  Sir  Thomas  Turton,  John  Oliver 
Hanscm,  William  Qeorge  Prescott,  Sir  Courtenay  Boyle,  and  John  Peter  Baech,  of 
the  other  purt,  the  Corporation,  for  the  consideration  therein  menti<med,  granted  to 
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Sir  Thomas  Tarton  and  the  other  persona  named  of  the  second  part,  a  lioence  to 
emhank  so  mnch  of  the  strand  or  soil  of  the  river  as  lies  between  tne  faifi^  and  low 
water  mark  thereof,  on  the  west  aide  of  the  river  in  front  of  Durrand  s  Wharf  in 
Kotherhithe,  then  in  the  poBsession  of  the  said  parties.  And  that  the  same  parties  to 
whom  the  licence  had  been  granted  had  already  commenced  the  erection  of  the 
embankment,  upon  the  ground  or  soil  of  the  river  between  high  and  low  water  mark^ 
and  threatened  to  complete  the  same. 

The  information  alleged  that  such  embankment  would  be  detrimental  to  the  river 
Thames,  and  a  nuisance  and  injury  to  Her  Majesty's  subjects  navigating  the  same, 
inasmuch  as  it  will  not  only  narrow  the  waterway,  and  incommode  the  navigation  of 
the  river,  but  will  also  produce  an  eddy,  at  each  end  of  the  embankment,  and  an 
increased  deposit  of  mud,  in  those  parts  of  the  river  below  the  locality  <4  the 
embankment,  by  excluding  a  [273]  quantity  of  tidal  water,  essential  to  the  sooaring 
or  TOBservation  of  the  depth  of  the  river. 

The  information  then  stated,  that  by  an  indenture  dated  the  16th  of  May  1843, 
made  between  the  Corporation  of  the  one  part,  and  John  Cornelius  Park  of  the  other 
part,  the  Corporation,  for  the  consideration  therein  mentioned,  granted  to  John 
Cornelius  Park,  license  to  embank  so  much  of  the  strand  or  soil  of  the  river  as  Ilea 
between  the  high  and  low  water  marks  thereof,  situate  on  the  south  side  of  the  river, 
in  front  of  a  piece  of  arable  land  belonging  to  John  Cornelius  Park  in  the  parish  of 
Battersea ;  and  Uiat  the  said  John  Cornelius  Park  was  proceeding  to  execute  such 
embankment;  and  that  the  same  will  be  venr  detrimental  to  the  river  Thames^ 
and  a  nuisanoe  and  injury  to  Her  Majesty's  subjects  navigating  the  same,  inasmuch 
as  it  will  create  eddies,  and  cause  a  deposit  of  mud  at  each  end  of  it^  and  will  also  be 
injurious  to  the  river  below  its  locahty,  b^  excluding  a  portion  of  the  tidal  water 
requisite  for  the  soonr  of  tha  river,  and  will  also,  by  projecting  into  the  river  and 
thereby  diminishing  the  waterway,  prevent  a  line  of  embuikment  on  Ae  Middlesn: 
side,  which  might  be  made  for  the  public  benefit. 

The  information  then  alleged  that  other  licences  had  been  granted  for  other 
considerations ;  that  the  Defendants  had  been  requested,  but  had  refused  to  desist 
from  their  proceedings ;  and  it  then  charged,  that  no  charter  or  letters  patent,  given 
or  granted  by  any  of  Her  Majesty's  predecessors,  contain  any  grant  of  the  soil  or  bed 
of  the  river,  or  of  the  shores  thereof  between  high  and  low  water  mark  to  the 
Corporation  of  London  :  and  that  in  no  charter  granted  to  the  City  of  London,  had 
any  immemorial  right  of  the  Corporation  to  the  ownership  of  the  soil,  bed,  or  shores, 
as  arising  from  [27^  any  previous  grant,  been  recognised  and  confirmed.  That  a 
efaarter,  dated  in  lihe  twenty-third  year  of  King  Henry  VI.  was  of  no  foree  and  ^ect 
to  ^Miss  to  the  Corporation  the  stnl,  bed,  and  shores  of  the  river,  and  that  if  the 
language  of  the  charter  were  sufficient  fcnr  that  purpose,  the  same  chatter  has  been 
sumequently  revoked  or  annulled.  That  no  sufficient  acts  of  ownership  oould  be 
shewn  as  evidence  that  the  pretended  right  of  the  Corporation  to  the  soil  and  bed  of 
the  river  was  founded  on  immemorial  usage ;  and  further,  that  it  appears,  by  divera 
Acts  of  Parliament  and  other  matters  of  record  and  otherwise,  that  the  ground  and 
soil  of  the  river  Thames  has  always  remained  vested  in  the  Crown.  It  was  then 
charged,  that  the  mayor,  commonalty,  and  citizens  of  London  have  no  power  or 
authority,  either  themselves  to  build  up  or  embank,  or  to  enable  or  permit  odiers  to 
build  upon  or  embank  the  soil,  bed,  or  shores  ot  the  river,  even  for  the  purpose  of 
improvement,  without  tile  permission  or  consent  of  Her  Majesty ;  and  that  if  the 
projected  embankments  would  obstruct  the  navigation  of  the  river,  it  is  the  duty  of 
the  mayor  to  prevent  their  being  made ;  but  th^  if  the  embankments  wonld  not  in 
any  way,  obstruct  the  navigation  of  the  river,  and  the  mayor  should  therefore  grant 
permission,  as  bailiff  or  conservator,  for  the  same  to  be  erected,  he  is  not  entitled  to 
accept  any  pecuniary  consideration,  in  the  nature  of  a  fine  or  rent  for  granting  such 
permission.  And  that,  even  if  the  soil  and  bed  of  the  river  Thames  and  the  shores- 
thereof  between  high  and  low  water  marks  had  been  granted  to  the  Corporation,  yet 
that  (inasmuch  as  the  embankments  at  Kotherhithe  and  Battersea  are  a  common 
nuisance,  and  tend  to  the  injury  of  the  navigable  river,  and  to  the  hurt  and  damage- 
of  Her  Majesty's  subjects  navigating  the  same),  such  ownership  of  the  soil  and  bed 
and  sfa<Hea  of  the  said  river,  as  is  claimed  by  ^e  Gorporar[2TO]-tion  under  such 
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giants  or  charters  as  are  pretend^  would  not  extend  to  authorise  tibe  making  or 
graating  liowice>  to  make  mah  embankmente,  or  to  protect  the  same  from  nung 
abated  or  removed. 

The  information  prayed  that  the  rights  of  Her  Majesty  and  the  Corporation, 
respectiTely,  in  the  matters  in  the  iniormation  mentioned,  mi^ht  be  asoertuned  and 
declared  by  the  decree  of  this  Court ;  and,  if  necessary,  that  issues  at  law  might  be 
tried,  for  the  purpose  of  ascertaining  and  determining  such  rights  under  the  direction 
of  this  Court.  And  that  until  such  rights  shall  be  ascertained,  the  Defendant  Cubitt 
might  be  restrained  from  making  the  embankment  in  the  information  mentioned. 
And  if  it  should  appear  that  the  Corporation  had  no  good  title  to  the  soil  of  the  bed 
of  the  river,  and  of  the  shores  between  high  and  low  water  mark,  then,  that  the 
grants  in  the  information  mentioned  might  be  declared  null  and  void,  and  the 
jJefeodant  Cabitt  perpetually  restrained  from  making  his  embankment ;  and  that  the 
other  Defendantfl  may  be  also  resteained  from  maune  eertain  embankments ;  and 
tiut  80  mneh  of  each  embankments  as  might  already  have  been  mcecuted,  might  be 
sbsted  and  removed ;  and  that  an  account  might  be  taken  of  the  fines,  rents,  issues, 
and  profits  arising  from  granbing  the  licences  in  the  information  mentioned ;  and 
that  the  Corporation  might  be  decreed  to  pay  the  amount  thereof  to  Her  Majesty, 
after  all  just  allowances ;  and  that  the  right  to  the  freehold  and  inheritance,  of  and 
in  the  ground  and  soil  of  the  river  Thames,  and  of  the  shores  thereof  between  high 
and  low  water  mark  might  be  decreed  in  and  to  Her  Majesty,  to  the  end  that  multi- 
{dicity  of  suits  might  be  avoided,  and  the  claims  of  the  several  Defendants,  and  the 
numttoos  parties  claiming  under  such  and  the  like  grants  from  the  Corporation,  might 
be  examined  and  determined,  and  that  such  re-[2763-lief  might  be  given,  in  ^e 
[vemises,  as  is  agreeable  to  equity  and  good  conscience. 

To  this  information,  which  contained  the  usual  claim  to  discovery  and  prayed  to 
the  effect  before  mentioned,  the  Defendants,  the  Corporation  of  London,  put  in  a 
demurrer  and  answer. 

The  uiswer,  in  effect,  denied  that  any  of  the  embankments  was  a  common 
nuisujce,  or  in  any  way  tended  to  the  injury  of  the  river,  or  to  the  hurt  or  damage 
(d  Her  Majesty's  subjects  navigating  the  same ;  and  so  much  of  the  information  as 
was  not  founded  on  such  alleged  injury,  hurt,  or  damage  was  demurred  to,  for  want 
<tf  equity. 

Mr.  Bethell  and  Mr.  Randell,  in  support  of  the  demurrer.  This  information 
aedo,  fint^  to  have  the  rights  of  the  Crown  and  the  Corporation  to  the  soil  of  the  bed 
<tf  the  river  Thames,  ana  of  the  shores  between  high  and  low  water  mark  declared, 
and  secondly,  to  remove  the  public  nuisance  or  obs^cticm  to  the  navigation,  alleged 
to  be  created  by  the  embannnente  stated  in  the  information.  The  second  object  is 
quite  unponneeted  with  the  question  oi  title  to  the  soil,  for  whetJter  it  belongs  to  the 
Crown  or  to  a  subjeoti,  the  noisanoe  is  liable  to  be  abated.  The  Defendukts  have, 
Aerefore,  answered  that  part  relating  to  the  public  nuisance,  and  have  demurred  to 
the  rest  of  the  information. 

The  question  of  the  right  to  the  soil  is  a  pure  question  of  law,  which  this  Court 
has  no  jurisdiction  to  determine,  and  if  this  were  a  bill  filed  by  an  individual  for  such 
a  purpose,  it  would  be  a  mere  ejectment  bill  stating  no  impediment  to  prevent  a 
determination  at  [2771|  law,  and  to  which  a  demurrer  would  lie.  (See  Oraw  v.  Tyrrell, 
3  Mad.  179.)  The  point  therefore  is,  whether  the  Crown,  by  its  prerogative,  has  the 
right  to  bring  a  question  of  pure  law  for  the  determination  of  the  Court  of  Chancery, 
which  has  no  jurisdiction  to  determine  the  legal  right  to  freehold.  The  case  which 
will  be  relied  on  is  that  of  The  AUormy-General  to  the  Prince  of  fFtUes  v.  St.  Auby% 
<Wightwick,  167),  in  which  it  was  decided  that  the  Prince  of  Wales  might,  by  his 
AOomey-Genwa^  file  a  bill  in  the  equity  side  of  the  Exchequer,  for  the  recovffiy  of 
lands  parcel  of  the  Duchy  of  Cornwall.  In  that  case,  the  point  whether  the  King 
<oaki  sue  for  a  mere  legal  right  on  the  equity  side  of  the  Exchequer  was  fully  dis- 
coased  and  considered,  and  the  Court  were  divided.  Baron  Wood  in  a  most  elaborate 
judgment  held  that  the  Crown  had  no  such  right,  the  Chief  Baron  Macdonald  was  of 
a  different  opinion,  and  Baron  Graham,  the  third  Baron  present,  decided  on  different 
xnrands,  nunely,  that  the  case  made  by  the  inform^on  was  one  of  confusion  oi 
boandaxies,  in  whieh  ease  the  Court,  confessedly,  had  jurisdiction. 
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During  the  ai^um«ot,  Butm  Wood  obseired  (Wightvick,  180),  "Where  there 
mre  l^al  ri|^tB,  there  is  no  oooaeion  to  oome  into  a  Cmirt  of  Equity,  the  Courte  of 
CommQii  Law  oen  give  relief.  My  idea  ia,  that  the  fwoper  infonnatira,  is  an  inform 
maUon  of  intension  at  common  hw,  and  Aat  the  persons  in  possession  have  a  right 
to  retain  the  possession,  till  the  title  of  the  Crown  is  found.  If  the  Crown  can  come 
here,  and,  by  filine  a  bill  of  this  kind,  compel  a  person  to  disclose  his  title,  there  will 
be  an  end  of  the  benefit  of  the  statute  of  James,  and  the  subject  will  be  deprived  of 
his  trial  by  jury."  And  in  giving  judgment,  after  stating  that  the  rights  and  claims 
[278]  were  mere  legal  rights  and  olums,  Baron  Wood  proceeded  to  examine  the 
authorities,  and  states  (Wightwick,  188),  there  had  not  been  cme  sinsle  information 
produced  or  q^uoted,  in  the  least  resembling  the  case  then  before  we  Court.  He 
says  (Wightwick,  212),  "Save  in  this  case  of  nnuance  Mid  puryrettwrt,  and  in  the 
cases  of  preron^tive  mills  (which  stand  upon  a  very  different  principle  from  this),  I 
hold  that  tiie  King's  Attorney-General  has  no  right  to  file  his  bill  on  the  equity  mle 
of  diis  Court  bnt  for  matters  of  equity ;  that  if  uie  King's  right  is  a  1^1  right,  and 
a  wrongful  intrusion  is  made  upon  the  ri^ht^  the  Attorney-General  must  prosecute  for 
him  on  the  law  side  of  the  Court,  by  information  of  intrusion,  in  which  case  the 
subject  is  entitled  to  the  benefit  of  the  statute  of  the  2l8t  James  the  1st"  He  after^ 
wards  observes  (Wightwick,  215),  "The  constitution  has  prescribed  specific  modes 
to  be  pursued  by  the  Crown,  before  the  subject  can  be  disseised,  or  put  out  of  his 
lands  or  tenements,  in  all  which,  the  subject  has  a  right  to  a  trial  by  jury,  as  matter 
of  right,  and  not  as  favour  of  the  Court  in  the  shape  of  an  issue,"  the  modes  beings 
by  inquisition,  mire  facias,  quo  toarraitUo,  and  by  information  of  intrusion,  all  of  which 
are  tried  by  jury :  and  he  adds  (Wightwick,  216),  "If  you  can  superaede  sil  these 
modes,  by  reviving  this  proceeding  by  English  InU,  if  you  can  substitute  deposititm, 
instead  of  trial  by  jury,  if  you  can  make  men  set  out  their  tities  upon  oadi,  and 
wring  their  deeds  from  tiiem  for  your  inspection,  all  diose  safc^;nards  whioh  our 
forefathers  have  been,  at  all  times,  so  anxious  to  obtsin  uid  preserve,  and  which  are 
so  essential  to  the  security  of  the  subject  will  be  broken  down  and  destroyed."  In  a 
subsequent  part  of  his  judgment  (Wijghtwick,  218),  he  observes,  "I  think  I  have 
shewn  that  tne  Prince  of  Wales,  if  he  is  to  stand  in  the  same  situation  as  the  King,, 
must  resort  to  [279]  the  common  law  remedy  by  information  of  intrusion  to  recover 
a  legal  right ;  and  not  to  a  Court  of  Equity."  At  the  end  of  his  judgment  he 
says  (Wightwick,  222),  "  Before  I  conclude,  I  cannot  forbear  saying,  that  I  think 
tlus  proceeding  most  alarming,  indeed,  to  a  veiy  large  part  of  the  pro^etors  of  th» 
landed  property  of  this  country.  If  a  lessee  under  uie  Buchy  of  Cornwall,  or  a 
lessee  under  the  Crown,  can  come  to  this  Court,  without  having  establidied  any  title 
at  law,  and  enforce  a  produetion  of  any  man's  deeds  and  writings,  lex  his  inspection^ 
upon  a  soggestion  that  he  is  an  intruder  upon  Uie  Duchy  or  the  Crown,  and  can 
have  a  decree  upon  depositions  without  any  trial  by  jury,  a  most  dangerous  wound 
would  be  given  to  the  stability  and  security  of  the  lanaed  property  of  the  kingdom ;  '* 
and  again  (Wightwick,  223),  "  This  proceeding  appears  to  me,  I  must  say,  to  be  an 
attempt  to  introduce  an  unconstitutional  inquisition  to  pry  into  men's  titles ;  and  to 
withdraw  frt)m  the  cognizance  of  the  common  law,  and  the  trials  by  jury,  that,  which 
solely  belongs  to  those  tribunals  by  the  fundamental  principles  of  our  constitution ; 
and  are  a  few  straggling  precedents  (if  they  were  more  to  the  point,  than  those  cited 
from  the  arbitrary  reigns  of  James  the  1st  and  Charles  the  lat),  sufficient  to  warrant 
such  a  violation  of  the  constitutional  rights  of  the  subject  T'  He  concludes  (Wight- 
wick, 224),  "  I  am  most  clearly  of  opinion  this  is  a  mere  legal  right,  and  the  subject 
of  an  ejectment,  or  some  course  of  legal  proceeding,  and,  therefore,  I,  think  die 
demurrer  ought  to  be  allowed." 

Baron  Graham,  on  the  merits  of  the  demurrer,  came  to  a  different  conclusion,  but 
on  entirely  other  grounds,  namely,  on  its  being  a  case  of  confusion  of  boundaries, 
and  that  the  information  did  "  state  matters  and  did  [2801  ask  relief  which,  according 
to  his  view  of  the  case,  was  out  of  the  reach  of  a  Court  of  law  to  give."  He  did  not, 
in  the  least,  disagree  with  Baron  Wood ;  on  the  contrary,  he  observes  (Wightwick, 
231),  "I  am  very  much  disposed  to  admit  that  in  order  to  entitle  the  Crown  to  come 
to  this  Court,  tiie  King  must  shew  a  case,  for  which  he  cannot,  at  least,  have  an 
adequate  remedy  at  law :  I  do  not  mean  to  say,  that  in  every  case  the  Crown  can 
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eome  into  thia  Court  for  an  infomuition  against  a  subject,  but  I  say,  when  the  case 
is  of  that  nature,  that  no  Court  of  law  can  give  the  relief  which  is  required,  in  that 
ease,  the  Crown  has  to  this  dtjf  ai  it  always  had,  the  right  of  illing  an  information 
in  the  nataie  of  an  English  biu  in  this  Court  If,  indeed,  the  Crown  claims  a  perfectly 
wdl-known  honour,  manor,  or  estate,  and  another  is  in  the  posaession  of  that  partienli^ 
estate,  the  King  must  sue  by  information  at  law ;  but  if  that  possession  has  been 
acquired  by  encroachment,  by  the  destruction  of  boundaries,  by  purprestures,  by  the 
iatennixtures  of  lands,  &c.,  the  King  has  no  adequate  relief  at  taw;  and  it  does 
seem  to  me,  that  the  Crown  has  the  right  of  coming  here,  in  truth,  upon  equitable 
grounds,  so  far  as  that,  without  a  discovery,  it  cannot  proceed  a  step  or  with  any 
prospect  of  arriring  at  ite  right." 

The  Chief  Baron  Maodonald  differed  entirely  from  Baron  Wood,  relying  on  the 
two  oases  of  Sutton  Pool  in  which  the  point  passed  sab  sileniio,  and  no  decision  on 
tin  question  had  been  made,  and  which,  besidee,  were  open  to  the  explanation  given 
hy  Mr.  Buoo  Wood. 

Baron  lliomson  who  was  absent,  was  stated  to  have  concurred ;  but  whether  in 
the  reasoning  of  the  Chief  Baron  or  Baron  Graham,  does  not  appear.  In  effect, 
therefore,  the  Court  was  equally  divided  on  the  point  now  under  discussion. 

[281]  In  the  present  information,  no  case  of  confusion  of  boundaries  is  su^ested, 
and  no  mention  is  made  of  the  apprehension  of  any  multiplicity  of  suits ;  all  that 
^qiean  relating  to  that  subject  is  to  be  found  in  the  prayer.  There  is  no  necessity 
to  come  into  equity  on  the  ground  of  multiplicity  of  suits,  as  all  the  rights  of  the 
Defendants  flowing  from  the  Corporation,  they  may  all  be  included  in  one  common 
hw  iofonnation  ofintrusion. 

Secondly.  If  the  Crown  had  a  right  to  woceed  on  the  equity  side  of  the  Court  of 
Ezciieqaer  for  a  matter  like  the  present,  stm  it  never  had  or  claimed  such  a  ri^ht  in 
this  Otmrti.  The  late  Aot^  5  Vict,  c  6,  which  truisferred  the  equity  jurisdlcto»n  to 
tiiis  Court  did  not  transfer  mattera  cS  this  nature  relating  to  the  sovereign  and  his 
rerenoe,  first,  becmse  the  Crown  is  not  expressly  bound  by  that  Act,  for  "the 
general  words  of  an  Act  do  not  bar  the  King  of  any  prerogative,  estate,  right,  title, 
w  interest ; "  Magdalm  College  com  (11  Reports,  74  b.);  and,  secondly,  beoiuse,  by 
the  words  of  the  first  seetion,(l)  the  equity  jurisdiction  of  the  Exchequer  as  a  Court 
of  Revenue  is  purposely  omitted.   This  point  has  just  been  discussed  [282]  in  the 

(1)  This  section  is  as  follows:  "Whereas  the  business  on  the  plea  side  of  Her 
Uajesty's  Court  of  Exchequer  at  Westminster  has  of  late  years  greatlydincreased,  and 
a  transfer  to  the  Court  of  Chancery  of  Ae  jurisdiction  of  the  said  Court  of  Exchequer 
ti  a  Court  of  Eqoi^  would  relieve  the  Judges  of  the  said  Court  of  Exchequer, 
sod  would  othwinse  tend  to  promote  the  public  advantage  >  be  it  therefore  enacted 
1^  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lixds  spiritual  and  tempore,  and  Commons,  in  this  present  Parliament  assembled, 
■od  by  tiie  audiority  oi  the  same,  that  on  t^e  15th  day  of  October  1841  all  the 
power,  authority,  and  jurisdiction  ctf  Her  Majesty's  Court  of  Exchequer  at 
Wesbmnster  as  a  Court  of  Equity,  and  all  the  power,  authority,  and  jurisdiction, 
which  shall  have  been  conferred  on  or  committed  to  the  said  Court  of  Exchequer,  by 
or  ander  the  special  authority  of  any  Act  or  Acts  of  Parliament  (other  than  such 
pover,  authority,  and  jurisdiction  as  shall  then  be  possessed  by,  or  be  incident  to, 
the  said  Court  of  Exchequer  as  a  Court  of  law,  or  as  shall  then  be  possessed  by  the 
nid  Court  of  Exchequer  as  a  Court  of  Revenue,  and  not  heretofore  exercised  or 
exerdsable  by  the  same  Court  sitting  as  a  Court  of  Equity),  shall  be,  by  force  of  this 
Act,  transferred  and  given  to  Her  Aujesty's  High  Court  of  Chancery,  to  all  intents 
ud  purposes,  in  as  fml  ind  ample  a  manner  as  the  same  might  have  been  exercised 
hy  the  said  Court  of  Exchequer  if  this  Act  had  not  passea;  and  the  same  power, 
aathoriu,  and  jurisdiedon  shall,  so  far  as  respects  the  exercise  thereof  1^  the  said 
Court  of  Exchequer,  cease  and  determine :  Provided  always  that  this  Act  shall  not 
^bndge,  lessen,  or  in  anywise  affect  the  power,  authority,  or  jurisdiction  of,  or 
incident  to,  the  said  Court  of  Exchequer  as  a  Court  of  law,  or  the  power,  authority, 
« joriidietiwi  of  the  same  Court  as  a  Court  of  Revenue,  not  heretofore  exercised  or 
onniaaUe  1^  the  same  Court  sitting  as  a  Court  of  Equity." 
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Exohet^ner,  and  the  ebief  and  two  other  banms  thought  that  that  Court  itiU  retained 

its  equity  jurisdiction  in  oases  oonceruiug  the  rights  of  the  Grown. 

Mr.  Turner  and  Mr.  Maule,  in  support  of  the  infonnation.  First,  this  demurrer 
is  irregular  in  point  of  form.  The  information  charges,  that  the  Defendants  have  in 
their  possession  documents  relating  to  the  matters  in  question,  and  to  this  no  answer 
has  been  given.    The  demurrer,  therefore,  covers  too  much  and  must  be  overruled. 

Secondly,  an  equitable  case  is  stated  upon  the  record.  The  infonnation  can  be 
mistained  as  a  bill  of  peace  to  prevent  a  nmltiplicity  of  suits,  for  "  Courts  of  Equity 
will  prevent  multiplicity  of  suits;  and  the  cases  in  which  it  is  attempted,  and  the 
means  used  for  that  purpose,  are  varioos :  with  this  view,  where  one  graeral  leigal 
right  is  claimed  against  several  distinct  persons,  a  bill  may  be  brought  to  establish  uie 
right ; "  May&r  of  York  v.  PtUdngtm  (1  Atk.  2fi2),  Emlm  Burial  v.  Andovtr  (1 
Vernon,  266),  Fairman  [283]  v.  King  (Th«  MeUon  Fishery  case)  (unreported,  before 
Lord  Eldon  in  1819),  Lord  Tenham  v.  Herbert  (2  Atk.  483).  Again,  the  Corporation 
of  London  are  stated  to  be  the  bailiffs  of  the  Crown,  and  in  that  <^raoter  they.are 
accountable  in  equity  to  the  Crown  (Kedesdale,  145  (4th  ed.));  Story's  Equity 
Jurisprudence  (page  368),  Bolle's  Ab.  Prerogative  le  Boy,  Nos.  1,  2,  3,  4 ;  for  in  all 
instances  in  which  an  action  for  an  account  was  sustunable  at  law,  a  suit  for  an 
account  will  lie ;  1  Com.  Dig.  tit  Account^  96. 

Thirdly,  the  Crown,  by  virtue  of  its  prerogative,  has  a  right  to  come  into  equity 
in  respect  of  the  matters  stated  in  this  information.  "  The  King  may  sue'in  what 
Court  he  pleases."  (4  Inst.  17,  and  see  Cbitty,  Yrerog.  244.)  In  The  AUorwshOenervl 
T.  The  Corporation  of  QnhDO/t/  (1  Molloy,  103),  where  a  similar  objectitm  was  nosed.  Sir 
A.  Hart  said As  to  the  proper  course  being  at  law,  I  have  no  doubt  whatever  on 
the  point.  It  is  the  privilege  <n  the  Attorney-General,  acting  on  behalf  of  tiie  public, 
to  come  into  this  Court  even  for  a  legal  demand."  The  existence  of  the  jurisdiction 
in  the  Exchequer  was  settled  by  the  case  of  The  Attomey-Oenend  v.  Si.  Avbyn,  and 
there  have  been  other  cases  similar  to  the  mwsent ;  AtUyrMy-Gmerdl  v.  Btmidge  (10 
Price,  360),  A ttomey-Oenerai  v.  Parmeter  {Ibid.  378),  AUemey-Oeneral  v.  Johnson  (2 
Wilson,  C.  C.  87),  JUomey-General  v.  Richards  (2  Anat  603). 

Lastly,  the  whole  equity  jurisdiction  of  the  Exchequer  was  transferred  to  this 
Court  by  the  5  Vict.  o.  5,  which  transfers  all  equitable  jurisdiction,  and  all  jurisdiction 
specially  conferred  by  Act  of  Parliament  other  than  that  possessed  as  a  Court  of 
Bevenue.  Such  has  always  been  cwisidered  the  con8tructi<ni  of  the  Act,  and  several 
equitjy  [284]  suits  relating  to  revenue  have  been  transferred  t<^  and  been  decided 
by,  wis  Court   (Attonuif-OeMnU  v.  Pottery  5  Beavan,  164,  is  one  instance.) 

Mr.  Bethell,  in  reply,  referred  to  the  37th  Order  of  Aufust  1841  (Ordines  Can. 
176),  which  relaxed  tne  rule  of  pleadings  as  to  oovering  too  little  or  too  much ;  and 
also  to  Thorpe  v.  MacatUey  (5  Mad.  218),  to  shew  that  the  Defendants  were  not  bound 
to  give  any  discovery  or  answer  as  to  books  and  papers  in  respect  to  the  nuisance, 
that  being  an  indictable  offence. 

IValsmgham  v.  Bak^  (Hard.  49),  AUomey-Oenercd  v.  Mico  (Hard.  137),  Churchman 
T.  Twutal  (Ibid.  162),  The  King  v.  Comiess  Dow.  of  Arundel  (Hob.  109,  Bac.  Abr. 
Prerogative  (F.  7)),  AUomey-Qeneral  v.  PhUpot  stated  by  Lord  Hale  (see  1  Hargrave's 
Tr.  p.  13),  were  also  cited  during  the  argument 

April  17.  The  Mastee  of  the  Eolls  [Lord  Langdale}.  There  may, 
perhaps  be  a  question  whether  the  matter  of  the  information  is,  with  perfect  and 
technical  (ffopriety,  divided  between  the  answer  and  draaurrer,  but  in  the  view  which 
I  take  of  the  case,  it  does  not  appear  to  me  to  be  necessary  to  decide  this.  I  assume 
that  the  demurrer  and  answer  are  regular,  for  the  purpose  of  bringing  the  real 
questions  between  the  Crown  and  the  city  before  the  Court  for  determination. 

In  support  of  the  demurrer,  it  was  argued,  that,  as  between  the  Crown  and  the 
City  of  London,  the  right  to  the  ground,  oed,  and  shores  of  the  river  Thames  is  a 
matter  which  ought  to  be  tried  in  a  Court  of  law,  and  ought  not  to  be  brought  into 
a  Court  of  Equity.  It  is  [286]  said,  that  the  matter  of  this  information,  excluding 
all  that  relates  to  the  alleged  nuisance,  which  is  denied  by  the  answer,  would  not 
have  been  a  proper  subject  of  jurisdiction  on  the  equity  side  of  the  Court  of 
Exchequer ;  but  if  that  should  seem  otherwise,  it  is  still  said  not  to  be  a  proper 
subject  of  ^e  jurisdiction  of  this  Court,  because  in  such  a  matter  as  this,  the  equity 
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jBriadietiou  of  the  Court  of  Exchequer  faaa  not  been  eSeotaally  transfdrred  to  this 
Court  by  the  statute  6  Vict  c.  5,  s.  I. 

By  that  statute,  it  is  enaoted,  that  all  the  power,  authority,  and  jurifldicti<m  of 
Her  HajestT's  Court  of  Exchequer  at  Westminster,  as  a  Court  of  Eqnil^,  and  all  the 
ptnrar,  au^cnily,  and  jurisdiction  which  shall  have  been  conferred  on  or  comnitted 
to  tike  said  Court  of  Kxt^equer,  by  or  under  ^e  special  authority  of  any  Act  or  Acts 
of  Pvliament  (other  than  such  power,  authority,  and  jurisdiction  as  shall  then  be 
possessed  by,  or  incident  to,  the  said  Court  of  Exchequer  as  a  Court  of  law,  or  as 
tliaU  thm  be  possessed  by  the  said  Court  of  Exchegiter  as  a  Cowt  of  Meoenue,  and  not  hereto- 
fore  exercised  or  exerdseahle  by  the  same  Court,  siting  as  a  Court  of  Equity),  ehall  be  trans- 
ferred, &c,  to  Her  Majesty's  Hifh  Court  of  Chancery  to  all  intents  and  purposes.  I 
think,  th&t  the  almost  unavoidable  construction  of  the  Act  makes  it  so  operate,  as  to 
leave  to  the  Court  of  Exchequer  everything  that  was  not  exercised  or  exerciseable  by 
that  Court  as  a  Court  of  Equity,  and  to  transfer  to  the  Court  of  Chancery  all  that 
WIS  exercised  or  exerciseable  by  the  Court  of  Exchequer  as  a  Court  of  Equity. 

As  the  Aot  was  first  framed,  and  as  it  passed  the  House  of  Lords  in  the  year  1840, 
Ae  words  witiiin  the  parenthesis  were : — "  (other  than  such  power,  authority,  and 
jarisdiction,  as  shall  then  be  possessed  by,  or  incident  [286}  to,  the  said  Court  of 
Exchequer  as  a  Court  of  law  or  as  a  Court  of  Revenue),"  and  if  these  words  bad 
remained  unaltered,  the  Court  of  Exchequer  would,  as  a  Court  of  Kevenue,  have 
retiined  an  equity  jurisdiction,  but  the  other  words,  which  were  added  in  the  year 
1841,  and  whidi  are  found  in  the  Act,  confine  the  jurisdiction  excepted  from  the 
operation  of  the  Act,  to  that  juriediotion,  which  was  not  exercised  or  exerciseable  by 
(he  same  Court  sitting  as  a  Court  of  Equity.  The  jurisdiction  of  the  Court  of 
Exchequer,  as  a  Court  of  Revenue,  remains,  except  as  to  that  part,  of  it  which  was 
ezneised  or  exerciseable  by  the  some  Court  as  a  Court  of  Equity.  I  confess  that  I 
im  unaUe  to  oonsbne  the  Act  so  as  to  give  it  aaj  other  effect  ,or  <^>eration.  If  this 
dpsntixm  is  d^arent  from  die  intention,  or  produolave  of  inconvenience,  it  appears  to 
me  diat  the  Legidature  alone  can  afford  a  remedy.  The  Courts  can  tmly  deal  wit^ 
the  words  as  they  stand :  they  have  nothing  to  do  with  the  objects  or  intentions  of 
tlie  persons  by  whom  a  statute  was  first  proposed  or  introduced  into  Parliament ;  and 
they  must  coUect  the  objects  and  intentions  of  the  Legislature  from  the  words  of  the 
itktute,  and  upon  those  words,  in  the  present  case,  I  think,  that  if  the  Court  of 
Sxchequer  sitting  in  equity  had  jurisdiction,  the  same  jurisdiction  is  now  vested  in 
Gcnirt 

If  this  be  so,  the  real  question  in  the  case  is,  whether  that  part  of  the  information 
vhieh  is  demurred  to  is  such  as  would,  before  the  statute,  have  been  deemed  to  be 
within  the  jurisdiction  of  the  Court  of  Exchequer,  on  the  e(j[uity  side  thereof. 

The  qnestion  is  not,  whether  there  was  any  such  junsdiction  in  cases  between 
sohjeet  and  subject.  It  may  be  admitted  that  there  was  not ;  but  in  the  case  of  an 
infnmation  sheeting  the  rights,  property,  and  're-[287]-veuue  of  the  Crown,  the  ques- 
tbn  is,  whether  the  Court  of  Exchequer,  sitting  on  the  equity  side,  had  not  jurisdic- 
tion, sltluku^h  the  Crown  might  have  a  legal  remedy,  or  have  been  entitled  to  maintain 
an  ioformation  at  common  law  for  the  same  matters,  or  whether  the  Crown,  having  a 
remedy  by  legal  information,  might  not  also  have  a  remedy  by  information  in  equity, 
sddrened  to  a  Court,  having  jurisdiction  and  authority  to  provide,  that  all  questions 
of  legal  right  should  be  put  into  a  proper  train  of  legal  investigation  and  decision. 
Or  the  question  may  perhaps  be  put  thus,  whether,  in  a  revenue  cause,  necessarily  or 
propeiiy  brought  in  the  Court  of  Exchequer,  as  a  Court  of  Revenue,  the  Crown  had 
or  bad  not  an  option  to  inform  the  Court,  either  on  the  law  side  or  on  the  equity  side. 
If  the  Crown  had  such  an  option,  I  am  of  opinion  that  it  was  not  extinguished  by  the 
Act  tmnsferring  the  equity  jurisdiction  to  this  Court.  It  cannot  indem  be  exercised 
b  the  same  way,  between  a  lM;al  uid  equitable  side  of  tJie  same  Court  of  Revenue ; 
hot  it  appears  to  me  that  it  still  remains,  and  has  to  be  exercised  between  the  legal 
jurisdiction  of  the  Court  of  Exchequer,  as  a  Court  of  Revenue,  and  the  jurisdiction  of 
this  Court,  as  transferred  to  it  1^  the  Act,  in  consequence  of  its  having  been  possessed 
br  the  Court  of  Exchequer  and  exercised  by  the  same  Court  sitting  as  a  Court  of 
Eqoity. 

Upm  the  question,  whether  this  jurisdiction  was  exercised  by  the  Court  of 
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Exchequer  sitting  as  a  Court  of  Equity,  I  ooneeire  myself  to  be  bound  by  aathMity. 
After  the  case  of  The  Attomey-Qmmtl  of  the  Prinee  of  JFalss  v.  Sir  Jc/nn  St.  Amb^n. 
(Wightwiok,  167),  decided  against  the  opinion,  and  the  learned  and  able,  though 
somewhat  warm,  argument,  <h  Mr.  Baron  Wood,  which  was  so  much  relied  on,  and 
the  two  cases  of  Sutton  Pool,  which  [288]  wwe  there  commented  upon,  besides  other 
authorities  there  referred  to,  I  am  not  entitled,  upon  any  fancy  of  my  own,  to  say, 
that  the  Queen,  having  her  Conrt  of  Ezeheqoer  as  a  Coiut  of  Berenue,  uid,  at  the 
same  time,  a  Court  both  (rf  law  and  of  Eqoity,  had  not,  iat  matters  ci  rerarae,  a 
right  to  sue  on  wdier  side  of  the  Court.  Upoa  the  authcuity  of  thoas  eases  and  some 
owers  whidi  were  intad  in  argument,  and  which  I  have  read,  I  am  of  0{Hnion,  that 
for  the  matter  now  in  question,  Her  Majesty  had  a  rieht  to  sue  on  the  equity  side 
of  the  Court  of  Exchequer,  and  the  equity  jurisdiction  of  that  Court  bong  transferred 
to  this  Court,  I  think  that  Her  Majesty  has  now  a  rieht  to  sue  here. 

In  the  case  of  The  Attomey^eneral  of  the  Prince  of  ales  v.  Sir  John  St.  Avbyn,  Mr. 
Baron  Graham  relied  not  only  on  authority,  but  stated  some  reasons,  wortiiy  of  con- 
sideration, why,  in  such  oases,  the  Queen  ought  to  have  a  right  to  inquire,  by  tha 
oath  of  the  party,  into  his  adverse  title,  and  also  endeavoured  to  shew,  that, 
whether  distinctly  allied  or  not,  Uiere  must,  in  a  ease  like  t^e  present,  necessarily 
be  a  confusion  of  boundaries,  which  would,  of  itself,  give  jurisdiction  to  a  Court  <n 
Eqaity ;  but  I  do  not  enter  into  these  considerations,  being  satisfied  that  I  oonld  not 
auow  thn  demurrer  without  either  acting  in  •ontradietion  to  die  cases  I  have 
mentioned,  whidi  I  think  I  have  no  authority  to  do^  or  deciding  tiiat  the  eqaity 
jurisdiction,  which  the  Court  of  Bmhequer  had  in  this  matter,  has  not  been  trans- 
ferred to  this  Court,  and  I  am  unable  to  give  that  construction  to  the  words  of  the 
Act.   It  is,  for  these  reasons,  that  I  think  that  the  demurrer  must  be  overruled. 

NoTK.~In  AUonuy-Qmend  v.  SviOeU  (26th  June  1846),  the  Court  of  Exchequer 
decided  that  the  equfty  jurisdiction  of  that  Court  in  respect  to  matters  <A  revenue 
was  still  retained. 


[388]  HAitORAVB  V,  Hargbavk.  fa.  20,  1846. 

It  is  an  estaUished  mle^  that  where  an  issue  is  directed  to  be  tried  a  certain  time, 
and,  by  the  default  of  one  party,  unexplained,  the  trial  is  not  then  had,  an  order 
will  be  made  to  take  the  issue  pro  &mfe9so.  Bat  under  partienlar  eireamBtenoes, 
the  rule  will  not  be  applied,  as  where  material  witnesses  wwe  unable  to  attend  at 

the  trial. 

The  question  in  the  cause  depending  upon  the  le^timacy  of  the  Plaintiff^  the 
Court,  on  the  22d  of  July  1844,  directed  an  issue  to  be  tried  at  the  sittings  after 
Michaelmas  term  in  the  Common  Pleas.  The  cause  was  made  a  remanet  till  tiie 
sittings  after  Hilary  term,  but  was  appointed  to  be  tried  on  the  7th  of  Feb.  1845. 
In  the  meantime,  on  the  30th  of  January,  the  PlaintiflTs  solicitor  requested  the 
Defendant's  solicitor  to  consent  to  make  the  cause  a  rmamet,  which  was  refused. 
The  Plaintifi*a  solicitor  afterwards  stated  that  he  wanted  the  trial  ^tponed,  in  eon- 
sequence  of  the  absence  (A  material  evidence ;  but  ^ve  no  explanation  or  paitieulars. 
This  not  having  been  assented  to,  the  Plaintiff's  solicitor  withdrew  the  record. 

It  was  moved,  on  behalf  of  the  Defendants,  that  the  issue  might  be  taken 
pro  ccnfesto. 

It  now  appeared  that  there  were  two  material  witnesses  for  the  Plaintiff'  wh(^ 
from  illness,  would  not  have  been  able  to  attend  the  trial  on  the  day  appointed. 

Mr.  Eindersley  and  Mr.  R.  Perry,  in  support  of  the  motion.  The  Plaintiff* 
having  neglected  to  try  the  issue,  it  ought  to  be  taken  pro  eonfesso  against  him ; 
Ctuhorru  v.  Banhaw  (5  Myl.  &  Cr.  113.  And  see  Johnston  v.  Todd,  3  Beav.  223). 
He  had  no  right  to  withdraw  the  record  without  leave  of  the  Court ;  BeathUxk  v. 
Tyier  (1  Jac  &  W.  226).  The  Defendants  will  be  greatly  prejudiced  [290]  by  the 
delay,  as  a  moat  impcntant  witness,  is  under  orders  to  leave  this  ooantcy  for  India  in 
May,  and  they  may  be  deprived  of  his  evidence. 
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Mr.  Turner  and  Mr.  Kyle,  for  the  Plaintiff.  This  is  not  like  the  case  of  Qubome 
T.  Sar^taw,  which  was  a  ease  of  a  new  trial,  in  which  no  pretence  whatever  was 
assigned,  and  no  apoloCT  made  for  not  having  gone  to  tntA,  aocordinff  to  the  order 
<tt  the  Court,"  and  tae  Lord  Chancellor  "considered  the  Plaintiff  as  having 
^)andoned  Uke  iaaoe."  Here  two  material  witnesses  were  nnaroidably  absent^  and 
the  iasoe  coald  not  be  satiafaotwily  tried. 

ThBy  abo  dted  FowWs  PMvol.  ii.  p.  333). 

Mr.  Kindersley,  in  repl^.  The  PUuntiff's  objection  in  January  was  "  the  absence 
of  material  evidence,"  which  is  very  different  to  that  which  he  now  alleges,  the 
"  illnees  of  witnesses."  His  whole  object  is  delay,  and  to  try  the  cause  at  a  time 
disadvantageous  to  the  Defendants. 

Thx  Master  of  the  Rolls  [Lord  Langdale].  The  question  is,  if  I  am  to  order 
an  issue,  directed,  on  the  22d  of  July  last,  to  be  taken  pro  confesso.  That  issue  was 
ordered  to  be  tried  at  a  particular  time,  and  might  have  been  tried  ou  the  7th  of 
February.  It  now  appears,  that  there  were  two  material  witnesses  for  the  Plaintiff, 
who,  from  illness  on  that  day,  could  not  attend,  the  consequence  of  which  would 
have  been,  either  that  the  Court  of  Common  Law  would  have  postponed  the  [291] 
trial,  or  that  the  trial  would  have  proceeded  in  the  absence  ot  material  witnesses. 
ThtA  ooald  not  have  been  satisfaotory,  and  it  ii  under  these  oironmatanoea  that  I  am 
asked  to  OTder  the  issue  to  be  taken  pro  amfeaao.  The  parties  have  oertainly  pro- 
ceeded in  a  way  to  make  them  subject  to  that  which  after  Uie  decision  in  Ckmme  v. 
Borrow,  I  oonsider  to  be  the  established  rule  of  this  Court,  which  is,  that  if  an  issue 
is  directed  to  be  tried  at  a  eertain  time,  and,  by  the  dehult  of  the  Plaintiff, 
unexplained,  the  trial  is  not  then  had,  an  order  will  be  made  to  take  the  issue  pro 
camfessoy  without  more.  That  is  the  rule  where  the  default  is  unexplained  and 
independent  of  circumstances  material  to  be  taken  into  consideration.  In  this  case, 
the  cause  being  made  a  remanei  might  have  come  on  on  the  7  th  of  February.  Notice 
was  given  on  the  30th  of  January,  and  a  request  was  made  that  the  other  party 
would  consent  to  make  the  issue  a  rmwHu^  whi^  was  reused.  Then  it  was  said,  we 
want  thu  to  be  postponed,  because  of  the  aboenoe  of  materiid  evidence;  but  no 
particulars  are  given  of  the  nature  of  the  evidence  «beent :  it  is  probable  the  Plaintiff 
mi^ht  have  been  reluctant  to  expoee  the  names  of  his  witnesses.  The  Plaintiff's 
sohcitor  said,  if  you  do  not  consent,  I  will  take  the  matter  into  my  own  hands,  and 
withdraw  the  record.  He  forgot  that  this  was  an  issue  out  of  Chancery,  and  that 
he  could  not  withdraw  it,  without  being  answerable  to  this  Court.  He  did,  however, 
withdraw  the  record.  It  is  said  the  consequence  of  that  is,  that  if  the  cause  were 
set  down  again,  it  could  not  be  heard  till  the  sittings  after  Trinity  term.  lo  the 
meantime,  one  of  the  Defendants'  witnesses  is  under  orders  for  India  before  the  trial 
eui  take  place.  I  cannot  make  the  order  to  take  the  bill^o  confesso,  for  if  the  trial 
had  taken  place,  it  could  not  have  been  satisfaotory  to  the  [292]  Court ;  but  I  must, 
ai  far  as  possible,  prevent  any  injury  which  may  be  done  to  the  Defendants  by  this 
proceeding.  First,  I  have  no  hesitation  in  a^ng  that  I  must  not  make  the  costs 
costs  in  this  eause :  the^  must  be  paid  by  the  Plaintiff  who  has  made  this  application 
neosssary ;  next,  I  will  impose  such  other  terms  as  may  tMid  to  relieve  the  Defendants 
fnm  any  injury  which  they  may  be  subject  to  by  the  delay ;  and  then  there  must 
be  a  peremptory  order  on  the  Plaintiff  to  proceed,  or  otherwise  the  issue  must  be 
taken  pro  confesao. 


An  ai»>eal  was  made  to  the  Lord  Chancellor  against  an  order  of  the  Master  of  the 
Bolls.  What  was  done  did  not  appear,  further  than  that  the  Lord  Chancellor 
either  decided  it  on  the  merits,  or  refused  to  hear  it,  on  the  ground  that  the 
Defendant  was  in  otHitempt  for  non-pi^ment  of  costs.  A  motion  was  afterwards 
made  to  die  Master  of  the  Rolls  to  dnscbai^ge  the  order,  but  he  held  he  had  no 
jnrisdiotion  to  interfere. 

An  (adet  was  made  in  this  cause  by  the  Master  of  the  Bdls,  bearing  date  the 
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30th  March  1840,  under  which  the  Defendant  had  subjected  himself  to  an 
attaohmentb 

The  Defendant  had  made  repeated  applications  to  the  Lord  Chancellor,  and 
amongst  them,  one  on  the  27th  of  July  which  was  expressly  to  discdiarve  the 
order  of  SOtfa  March  1840.  How  that  motioa  was  dealt  with  did  not  very  ciearLy 
appear,  it  being  said,  on  the  one  side,  that  the  XiOrd  Chancellor  refused  to  hear  the 
motion,  on  the  ^oand  that  the  Defendant  was  in  contempt  for  nou-payment  of 
certun  costs  which  he  had  been  directed  to  pay,  and,  aa  the  other  hand,  tiiat  the 
[293]  Lord  Chancellor  had  disposed  of  the  motion  on  the  merite. 

Mr.  Cobbett,  in  person,  now  moved  before  the  Master  of  die  KoUs  to  disdiatg6 
the  order  of  30th  of  March  1840. 

Mr.  Kindersley,  eonAtL 

The  MAflTXR.OF  thb  Bolls  [Lord  Langdale].  Eveiybody  mnat  know  that  I 
have  not  the  smallest  power  or  auuiority  to  vary  an  order  of  the  Lord  Chancellor,  or 
in  the  least  degree  to  disturb  what  he  has  done.   I  am  on  all  occasions  bound  to  set 

an  example  of  8tri<;t  obedience  to  his  orders. 

Several  applications  have  been  made  to  the  Lord  Chancellor  by  Mr.  Cobbett ;  but 
on  the  27th  of  July  1844  there  was  one  which  expressly  asked  to  discharge  the 
order  of  the  30th  of  March  1840.  I  have  not  been  satisfactorily  informed  what  was 
done,  but  it  is  admitted,  that  he  either  refused  to  hear  Mr.  Cobbett  until  he  had  first 
paid  certain  costs,  or  he  dispoeed  of  the  motion  on  the  merits. 

If  the  Lord  Chancellor  ou  that  occasion  refused  to  hear  him  until  the  costs  had 
been  paid,  I  have  no  authority  to  make  any  different  rule ;  if ,  on  the  other  hand,  be 
refused  the  motion  on  the  merits,  I  have  no  jurisdiction  to  interfere  or  enter  into  the 
merits  ol  a  matter  which  has  been  removed  from  my  jurisdiction.  In  tiiii  sitnataon 
of  things  I  can  make  no  order  in  this  matter. 


The  12th  section  of  the  1  W.  4,  c.  47,  does  not  apply  to  a  case  where  an  estate  is 
devised  to  a  trustee  during  the  life  of  a  ce^ui  que  trust,  wit^  remainders  over ;  and 
by  the  disclaimer  of  the  trustee,  the  legal  estate  descends  on  the  heir. 

A  conveyance  by  an  infant,  under  the  11th  sect  1  W.  4,  e.  47,  passes  only  such 
interest  as  the  infant,  if  of  full  age^  might  pass. 

This  case  is  reported  ante  (7  Beavan,  615),  but  now  came  on  to  be  reamied. 
The  testator,  by  his  will,  dated  in  1837,  devised  a  real  estate,  called  Eaton  Hills, 

unto  and  to  the  use  of  Thomas  Moore  and  his  heirs,  during  the  life  of  his  (the 
(testator's)  wife,  or  until  she  should  marry  again,  and  during  the  life  of  his  son 
Joseph  Archer,  or  until  his  son  should  become  bankrupt  or  insolvent,  or  attempt  to 
dispose  of,  by  way  of  anticipation,  the  rents  and  profits  of  the  said  premises,  or  any 
part  thereof,  upon  certain  trusts  therein  mentioned,  for  the  benefit  of  his  said  wife, 
and  after  the  decease  or  second  marriage  of  his  wife,  upon  certain  trusts  for  the 
benefit  of  his  son  Joseph.  After  the  decease,  bankruptcy,  or  insolvency  of  his  said 
son,  or  any  attempt  by  him  to  dispose  of,  by  way  of  anticipation,  the  said  rents  and 
profits,  or  any  part  thereof,  whichever  should  first  happen,  the  testator  devised  the 
property  unto  and  to  tdie  use  of  all  and  every  the  child  and  children  of  his  said  son, 
in  equal  shares,  and  the  heirs  of  their  respective  bodies,  as  tenants  in  common,  with 
certain  remainders  over  The  will  contained  other  similar  devises  of  other  parts  of 
the  testator's  property. 

The  testator  left  him  surviving,  his  widow,  Francis  Charles  Archer  his  eldest  son 
and  heir  at  law,  who  was  adult,  and  Joseph  Archer  who  had  infant  children. 

[296]  After  the  testator's  death,  a  creditor's  suit  was  instituted,  in  which  the  real 
estate  had  been  directed  to  be  sold  for  payment  [of  the  testator's  debt.  Thomas 
Moore,  by  his  answer,  disclaimed  all  interest  under  the  will,  and  was  dismissed.  The 
widow  died  pending  the  suit.  The  testator's  son  Joseph  was  living,  and  had  four 
in&nt  children.  The  estate  had  been  sold  under  the  decree,  and  a  petition  was  now 
presented  under  the  1  W.  4,  c.  47,  for  the  purpose  of  obtaining  a  conveyance  to  the 
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pordiaBer  of  the  fee-simple,  from  Joseph  Archer,  the  equitable  tenant  for  Uf^^his 
inknt  childien,  and  Fruiois  Charlee  Archer,  the  testator's  eldest  son  and  heir  at 
law,  in  iriKma,  or  in  Bome  of  whom,  by  tlie  disolaimer,  it  was  said  the  legal  estate  had 
rested. 

The  pe^on  alleged  as  follows : — "  That,  by  the  effect  of  the  disclaimer  of  the 
stid  TluKDiaa  Mocn^e,  uie  legal  estate  of  and  in  the  said  hereditamenta  comprised  in 
tiie  said  first  devise,  is  now,  either  vested  in  the  said  Defendant  Francis  Charles 
Archer,  aa  the  heir  at  law  of  the  said  testator,  upon  trust  for  the  said  Joseph  Archer 
during  his  life,  as  directed  by  the  said  will,  subject  to  an  executory  devise  over  in 
favour  of  the  children  of  the  said  Joseph  Archer  in  tail,  to  take  effect  upon  the  death, 
bankruptcy,  insolvency  or  attempt  at  alienation  of  the  said  Joseph  Archer,  or  the 
devise  to  the  children  of  the  said  Joseph  Archer  in  tail  was  limited,  by  t^ie  said 
will,  to  take  effect  as  a  remainder  expectant  on  the  determination  of  the  said  estate 
limited  to  the  said  Thomas  Moore,  and  by  reason  of  such  disclaimer  as  aforesaid,  such 
devise  to  tiie  said  ohildren  took  effect  as  a  devise  of  the  legal  estate  in  possoasion,  and 
tiie  said  infant  Defendants  Martha  Thornton  Archer,  &c.  (the  children  of  the  eaid 
Joseph  Archer),  are,  therefore,  now  seised  oi  die  legal  estate  in  the  said  hereditaments 
OMnprised  in  the  said  first  devise,  as  tenants  in  common  in  tail,  subject  to  a  £296] 
trust  to  pay  the  rents  and  profits  of  the  said  hereditaments  to  the  said  Joseph  Archer 
for  his  life." 

By  the  11th  section  of  the  1  W.  4,  c.  47,  it  is  provided,  that  where  any  suit  is 
instituted  for  the  payment  of  debts,  &c.,  and  the  Court  shall  decree  the  estates  liable 
to  the  debts,  and,  by  reason  of  the  infancy  of  the  heir  or  devisee,  an  immediate  con- 
Tsyanee  cannot  be  compelled,  the  Court  shall  direct  such  infant  to  convey,  and  "  every 
mch  conveyance  shall  be  as  valid  and  effectual  to  all  intents  and  purposes  as  if  snch 
person  or  persons,  being  an  in&nt  or  infants,  was  or  were,  at  tiie  time  of  executing 
tha  same,  of  the  fall  age  of  twenty-one  ^ears." 

By  the  twelfth  section  of  this  Act  it  is  provided,  that  where  any  lands,  &c.,  shall 
be  devised  by  any  person  whose  eetate  is  liable  to  his  debts,  and  meh  dmte  shall 
be  vested  in  any  person  or  persons  for  life,"  with  any  remainder  over  which  may  not 
be  vested,  &c.,  and  a  decree  shall  be  made  for  payment  of  such  debts,  the  Court  may 
direct  "  any  such  tenant  for  life  "  to  conv^  the  fee-simple  to  the  purchaser. 

Mr.  Eindersley,  and  Mr.  W.  T.  S.  Daniel,  and  Mr.  Malins,  in  support  of  the 
petition.  If  Moore  had  acted,  he  would  have  had  a  legal  estate  pur  auier  vie,  with 
t^jaJ  remainders  to  the  children  of  the  testator's  son  Joseph.  The  question  is,  what 
is  the  ^ect  of  Moore's  disclaimer  ?  Does  the  heir  take  a  legal  estate,  pur  avier  fie,  or 
the  wlmle  feel  If  the  subsequent  devise  of  the  le^l  estate  be  accelerated,  the 
children  would  be  trustees  for  the  tenants  fen*  life,  but  if  the  disdaimer  of  the  trustee 
bid  tlw  same  effect  at  his  deatii  in  the  testator's  lifetime,  then  the  children  took  by 
my  CSB7]  of  executory  devise,  for,  there  being  then  no  particular  estate,  the  devise 
to  them  must  be  executory ;  SopUna  v.  Hopkins  (Cases  fmtyt.  Talbot,  44),  Dm  v. 
Booth  (5  M.  &  S.  482,  Feame,  525).  The  effect  would  be  that  the  legal  fee,  upon 
the  death  of  the  tMtator,  descended  to  his  heir,  subject  to  be  defeated  by  the 
executory  devises  upon  the  death,  bankruptcy,  &c.,  of  the  son. 

Although  the  heir  does  not  ti^e  by  "devise,"  still  the  case  comes  within  the 
Bpirit  and  meaning  of  the  statute,  and  no  greater  violence  would  be  done  to  the 
euctmente,  by  holding  an  heir  who  took  upon  the  disclairoer  of  the  trustee  to  be 
viUuo  the  Act,  than  was  done  by  Sir  John  Leach  in  Brook  v.  Smi^  (2  R.  &  M.  73), 
who  extended  the  Act  to  the  case  of  the  heir  of  the  devisee.  The  object  and  ittten- 
ti<Hi  of  the  Le^lature  would  be  satisfied  by  applying  the  language  of  the  12th  section 
to  the  owner  of  the  equitable  estate.  The  11th  section  fntrvides  a  remedy  for 
incapacity  of  the  person,  and  the  13th,  for  the  insuffioieni^  of  the  estate,  and  between 
diem  a  perfect  conveyance  can  be  made. 

Mr.  Faber,  for  the  purchaser,  submitted  to  be  bound  by  the  decision  of  the  Court. 
Mr.  Turner,  amfrit,  insisted  that  the  12th  section  only  contemplated  the  case  of 
]»operty  vested  by  devise,  and  that  the  Court  could  not  extend  it  further :  that,  by 
the  lUh  section,  the  infants  could  convey  no  more  than  their  interest,  and  that 
JoHph  might  have  other  children,  who  would  not  be  bound  by  any  conveyance 
Ksnted  by  the  children  now  in  eue. 
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^98]  Mr.  Kindersley,  in  reply. 

F^.  27.  Thk  Mastkh  of  the  Rolu  [Lord  Langdale].  Aiter  considering  the 
will  of  the  testator,  Thomas  Archer,  I  am  of  opinicm,  that,  in  the  event  which  hu 
happened,  an  effectual  conveyuice  of  the  estates  compromised  in  the  first,  second,  and 
fifui  devises,  cannot  be  made,  under  the  statute  1  W.  4,  c.  47,  by  the  equitable  teosot 
for  life,  or  otherwise  thaa  with  the  concurrence  of  the  heir  at  uw,  and  tiiat  an  oniw 
made  under  the  statute  would  not  enable  the  heir  at  law  to  convey  more  than  he  is 
able  to  convey  iodepoidmUy  of  the  statute.  The  case  does  not  appear  to  me  to  fall 
within  the  12th  seetiou  of  the  statute,  because  the  estate  whidi  is  vested  in  the  beir 
has  become  vested  in  him,  not  by  the  devise,  as  intended  by  the  Act,  but  by  operation 
of  law,  in  consequence  of  the  disclaimer  of  the  devisee  in  trust,  ue.,  by  the  act  of  the 
devisee  in  trust,  in  contravention  of  the  devise ;  and  as  to  the  infants,  the  case  doee 
not  appear  to  me  to  fall  within  the  Ilth  section,  because  the  conveyance  of  an  infanU 
under  an  order  made  in  pursuance  of  that  section,  would  pass  no  more  than  the 
interest  which  each  in&ot  nimself,  if  of  fall  age,  might  have  passed  wi^out  order. 

Affirmed  by  Lord  Lyndhurat  L.  C.  30th  May  1846. 

[299]   /ft  re  Pender.   March  3»  19,  20,  AprU  10,  1845.  ' 

[Affirmed  on  am>eal,  2  Ph.  69 ;  41  E.  B.  866.   For  subsequent  proceedings,  see 
10  Beav.  390.    See  ExparU  Jarman,  1877,  4  Ch.  B.  840.] 

Under  the  Solicitors  Act  (6  &  7  Vict.  c.  73),  the  client  may  obtain  an  order  for  Uie 
taxation  of  a  solicitor's  bill  wbich  has  been  delivered  without  signature,  &a 

In  general,  it  is  an  objection  to  an  order  of  course  for  taxation,  that  it  contains  * 
direction,  on  payment  of  the  bill  which  the  order  itself  directs  to  be  taxed,  to  give 
up  more  papers  than  the  solicitor  is  bound  to  give  up.  But,  under  the  pecmiar 
circumstances  of  this  ease,  such  an  order  was  held  not  irregular. 

This  case  came  on  upon  a  motion  to  discfaarge,  for  irregularity,  an  wdw  dated 
the  10th  of  February,  for  the  taxation  of  a  solicitors  bill  of  costs  for  business  dime  fa* 
Jane  Glasson,  personally,  and  upon  a  petition  by  the  same  Jane  Glasson,  for  an  order 
to  tax  the  bills  of  the  same  solicitor,  for  business  done  for  William  Gianoo,  of  whom 
she  was  the  legal  personal  representative. 

The  solicitor  had  seven  bills  against  Jane  Glasson.  Three  of  the  seven  bills  were 
for  business  done  for  her  personally,  the  other  four  were  for  business  done  for 
William  Glasson,  and  were  chargeable  against  h«c  only  in  her  character  of  lus 
representative. 

Jane  Glasson  desired  to  have  all  the  bills  taxed ;  but  as  one  order  for  that 
purpose  ooiild  not  be  made,  it  was  necessary  to  apply  for  two  separate  orders.  She 
was  at  first  advised,  that  each  of  the  two  orders  might  be  obtained  as  of  course,  and 
accordingly,  on  the  16th  of  November  1844,  she  obtained  an  order,  as  of  course,  for 
the  taxation  of  the  Inlls  charged  against  her  as  the  legal  personal  repreeeptative  <rf 
William  Glasson,  and  that  order  contained  a  direction  for  the  sdkitor  to  deliver  up 
to  her  the  papers  belonging  to  her  as  administoatrix.  On  the  10th  of  Febraary  18w 
she  obtained  the  second  order,  which  was  for  the  taxation  of  the  bills  charged 
against  her  personally,  and  this  order  contained  a  direction  for  the  solicitor  to  deliver 
up  all  the  papers  ^300]  belonging  to  her.  It  was  afterwards  discovered  that  Uie  order 
of  the  16th  of  >iovember  was,  under  the  circumstances  of  the  case,  irregular.  She 
thereupon  procured  it  to  be  discharged  on  the  20th  of  February,  and  then  presented 
this  petition  for  the  taxation  of  the  bills  charged  against  her  as  administratrix,  which 
was  served  before  any  complaint  had  been  made  of  the  order  of  the  10th  of  February. 

The  solicitor  gave  a  notice  of  motion  to  discharge  the  order  of  ^e  10th  of 
February  1845,  for  the  taxation  of  the  three  bills  personally  chargeable  against  Jam 
Glasson  which,  though  delivered,  had  nei^er  been  signed  by,  nor  incl(»ed  in,  nor 
accompanied  by,  any  letter  dgned  by  the  solicitor. 

The  petition  and  motion  now  oame  on  together.   The  prinoipal  question  raised 
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was,  whether  a  party  cfaar^eable  with  a  lolioitor's  bill  of  coats,  and  to  whom  a  bill 
<d  luoh  coata  has  been  deliTered,  is  entitled  to  have  the  bill  taxed,  although  it  maj 
not  have  been  signed  by  the  solicitor,  or  inclosed  in,  or  acoompanied  by,  a  letter 
wUeh  has  been  signed  by  him. 

Anothw  objection  to  the  order  ol  tha  10th  of  Febraary  was,  that  it  directed  the 
solieitOT  to  delirer  up  all  the  client's  papers  in  his  possessiMi,  although  ^  order  to 
ttz  and  the  oBet  to  pay  applied  Mily  to  some  of  the  ousineas. 

Tbia  eaae  vaa  argued^ 

Mr.  Turner  and  Mr.  W.  M.  James,  for  the  solicitor,  and  by 

?l)l]  Mr.  Kindersley  and  Mr.  Goodeve,  etrnir^ 
arrm  v.  Cwwinglum  (Gknr,  71),  In  rt  Dooms  (6  Beavan,  428^  /«  »  BffrA  (8 
Bear.  124),  were  cited. 

The  Mastbk  of  the  Bolus  reserved  judgment. 

April  10.  The  Master  of  the  Rolls  [Lord  Langdale].  This  case  came  on 
upon  a  motion  to  discharge,  for  irregularity,  an  order  dated  t^e  10th  of  February, 
for  ^e  taxation  of  a  solicitor's  bill  of  costs  for  business  done  by  Jane  Olasson 
peraonally,  and,  npon  a  petition  by  the  same  Jane  Glasson,  for  an  order  to  tax  the 
mlli  of  me  same  solicitor,  for  business  for  WiUiam  OUsmd,  whose  legal  personal 
repnaentative  die  ia. 

The  principal  qneation  raised  is,  iriiether  a  party  cha^eable  with  a  aolipittn^s  Inll 
of  costs,  and  to  whom  a  tnll  of  sodi  eoeta  haa  been  delivered,  ia  entitled  to  have  tiie 
bill  taxed,  although  it  may  not  have  been  signed  by  the  eoUoitor,  or  incloaed  in,  or 
acoompanied  by,  a  letter  which  haa  been  signcKl  by  mm. 

The  question  depends  on  the  true  construction  of  the  thirty-seventh  section  of  the 
Act  6  &  7  Vict.  e.  73.  The  dause  begins  by  enacting  that  no  solicitor  shall  com- 
mence an  action  for  the  recovery  of  any  fees  for  business  done,  until  the  expiration 
of  <xie  month  after  he  shall  have  delivered  to  the  party  to  be  charged  therewith,  or 
amt  to,  UHOS)  or  l^t  for  him  a  bill  of  such  fees,  "  and  which  hui  shall  either  be 
rabscribea  with  the  proper  ,hand  of  such  solicitor,  &c.,  or  to  be  inclosed  in,  or 
aceompanied  by,  a  letter  subscribed  in  like  manner,  referring  to  such  bill." 

Ine  clause  then  provides  tar  the  taxati<m  of  such  bill  under  vuious  oirouniatanoe^ 
and  alao  for  tiie  deliveiy  of  such  bills. 

The  party  chargeable  alleges,  that  by  the  expression  "  such  bill "  throughout  the 
clause,  no  more  is  meant  tfaui  the  solicitor's  bill  of  fees,  charges,  and  disbursements 
for  business  done. 

On  the  other  hand,  the  solicitor  alleges  that,  in  so  muoh  of  the  clause  as  relates  to 
references  for  taxation,  tiie  expression  "  such  bill "  means  bill  delivered,  sent,  or  left, 
and  subeoribed  by  the  solicitor,  or  inclosed  in,  or  acoompanied  by,  a  letter  subscribed, 
sod  that  a  bill  not  so  subscribed  or  accompanied  is  not  taxable  under  the  Act. 

I  am  of  opinion,  that  the  expressioi^  "  such  "  or  "  such  bill "  has  not,  in  this  clause, 
any  such  limited  meaning  as  is  contended  for  by  the  solicitor. 

The  first  section  in  the  dause  relates  to  actions  to  be  brouj^t  by  the  solicitor. 
An  action  is  forbidden,  except  in  two  eases — lat.  The  ezpiratitm  of  a  month  after  a 
bill  ddirered  koA  aigned ;  2a.  The  exiUTation  of  a  month  after  a  bill  delivered  and 
not  tisned,  but  endoaed  in  a  ng^ed  letter  referring  to  ib  In  this  part  of  the  olauae, 
Uie  IhII  which  (not  being  signed)  is  to  be  inclosed  in,  or  aoiompanied  by,  a  signed  letter, 
is  de-r303]-8cnbed  as  "  such  bill."  The  letter  is  called  a  letter  "  referring  to  such 
KIL" 

In  this  place,  "  such  bill "  cannot  be  a  signed  bill,  because,  in  that  case,  no  letter 
would  have  been  required.  What  is  meant  is,  a  bill  not  signed,  which  is  the  case 
Qtended  to  be  provided  for  by  the  signed  letter,  and  from  this  part  of  the  clause 
akoie  it  appears  that  the  words  "  such  bill "  do  not^  of  themselves  and  necessarily, 
mean  a  signed  bill ;  but  besides,  in  the  same  clause,  there  are  several  instances  in 
whieh  tile  bill  to  be  taxed  is  described  as  the  solicitor's  bill  which  has  been  delivered, 
or  so  as  aforesaid  delivend,  sent)  or  left»  wittwut  anything  being  aaid  of  aubscription 
or  signature ;  and  there  ia  a  proviso,  that  tiie  Coorta  uid  Judgei^  in  the  aune  oases  in 
i^iich  they  are  authorised  to  r^er  a  bill,  which  has  been  ao  as  aforesaid  delivered, 
ant,  or  Ic^  may  make  an  order  fOT  the  delivery  of  such  bill  aa  aforeaud,  in  the  same 
manner  aa  waa  befiare  dme  by  ancfa  Courta  or  Judgea,  where  any  buaineaa  had  been 
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transacted  in  the  Court  where  such  order  was  made.  In  this  paY>riK>,  the  expression 
such  bill "  does  not  mean  even  a  bill  delivered,  mach  lass  a  bill  signed ;  and  the 
order  ior  the  delivery  of  a  bill  is  not  required  to  be  an  order  for  the  delivery  of  a  signed 
bill ;  and  although  the  tvoviso  does  not  relate  to  an  order  Menwg  the  bill  tar 
taxation,  but  to  an  order  for  the  delivery  of  the  bill,  yet  it  assists  in  shewing  the  real 
meaning  of  the  words  "  such  bill "  in  the  dause. 

Takui£  the  whole  clause  togedwr,  I  urn  of  oiniu«si  that  the  expnmoa  "  audi  lull " 
means  a  solicitor's  bill  of  fees,  chargee,  and  expenses  for  bnunesa  dcme  for  his  olieiit| 
and  that,  upon  the  true  construction  uid  effect  of  the  Act^  an  order  may  be  obtained 
for  tJie  taxation  of  [304]  a  solicitor's  bill  of  costs  which  has  bem  ddivered  wiUiout 
being  signed. 

My  opinion  is  very  much  confirmed  by  the  uniform  practice  which  prevailed  under 
the  statute  of  George  II.  Under  that  Act^  although  no  action  was  to  be  brought, 
until  the  expiration  of  a  month  after  the  delivery  of  a  bill  signed,  the  bills  that  were 
then  taxable  from  the  nature  of  Uie  oharges  in  than,  were  ordered  to  be  taaced, 
although  they  were  not  signed. 

It  ou^ht  to  be  observed,  that  any  other  constraotion  of  the  Act  would  builitftte 
t^e  practice  of  grMt  fraud  and  oppression. 

Of  the  mwiy  bills  which  are  delivered  and  paid,  a  few  only  are  taxed.  The  oU«it, 
however,  may  cause  any  bill  to  be  tand ;  and  if  it  be  ta»d,  and  more  than  a  is 
taken  the  solicitor  pays  the  costs  of  taxation ;  and  if  all  Ulls  be  taxable,  Uiis  is  a 
check  upon  overcharges. 

But  if  a  bill  delivered  without  being  signed  is  not  taxable,  the  solicitor  may  charge 
what  he  pleases  with  impunity ;  he  may,  in  the  first  instance,  deliver  a  bill  not  signoi 
to  an  amount  far  beyond  what  he  is  entitled  to,  and  take  hie  chance  of  obtaining  payment 
without  taxation,  in  which  he  will  in  most  cases  succeed ;  but  if  he  should  fail,  which 
may  possibly  happen,  and  his  bill,  according  to  the  hypothesis,  is  not  to  be  taxed,  he 
will  say,  as  has  been  said,  "it  was  not  delivered  with  a  view  either  to  an  action  or  to 
taxation,  but  for  the  purpose  of  amicable  discussion  and  arrangement."  He  will  then 
deliver  a  signed  bill  for  what  is  justly  due  to  him,  excluding  the  gross  overohuges  in 
the  bill  delivered  [806]  but  not  signed,  and  so  escape  paying  the  costs  of  taxation. 
In  this  supposed  case,  his  attempt  has  failed;  but  it  has  cost  him  tittle  or  nothing, 
and,  by  obtaining  payment  of  other  InUs  not  signed  or  taxed,  he  may  console  himaeu 
for  the  disappointment  in  the  particular  instance. 

I  am  very  far  from  supposing  that  this  is  a  course  of  proceeding  which  will  be 
adopted,  or  even  contemplated  as  possible,  in  his  own  case,  by  any  respectable 
practitioner.  Long  observation  has  satisfied  me  that  the  general  body  of  solicitors  is 
tar  above  even  the  suspicion  of  any  such  malpractice.  But  in  every  profession, 
however  honourable  in  itself  or  by  the  conduct  of  the  ^reat  majority  of  its  members, 
individuals  are  to  be  found,  in  whom  it  is  not  expedient  or  even  safe  to  leave  the 
means  of  such  obvious  and  easy  means  of  fraud  and  oppression. 

Another  objection  to  the  OTder  of  course  is,  that  it  direote  the  solicitor  to  deliver 
up  all  the  client's  papers  in  his  possession,  although  the  order  to  tax  and  tiie  (riflfor  to 
pay  what  is  due  only  apply  to  some  of  the  business. 

In  general,  I  think  that  it  is  an  objection  to  an  order  of  course  (rf  this  kind,  that 
it  contains  a  direction  to  ^ve  up  more  papers  than  the  solicitor  is  bound  to  give  up, 
on  payment  of  the  bill  which  the  order  itself  directs  to  be  taxed. 

But  this  is  not  an  ordinary  case.  The  solicitor  has  seven  bills  against  Jane 
Glasson.  Three  of  the  seven  bills  are  for  business  done  for  her  personally ;  lAie  other 
four  are  for  business  done  for  William  Glasson.'and  are  [306]  ohargaable  against  her 
only  in  her  character  of  representative  of  William. 

Jane  Glasson  desired  to  have  all  the  bills  taxed ;  but  one  order  for  that  purpose 
could  not  be  made ;  it  was  necessaiy  to  have  two  oidera.  She  was,  at  first,  advised, 
that  each  of  the  two  orders  might  be  obtained  as  of  course,  and  accordingly,  on  the 
16th  of  November  1844,  she  obtained  an  order  as  of  course  for  the  taxation  of  the  trills 
charged  against  her  as  the  legal  personal  repreeentatjve  of  William  Glassim,  and  that 
order  contuned  a  Erection  for  the  solioitw  to  deliver  up  to  her  the  papers  belonging 
to  her  as  administratrix.  On  the  10th  of  Februuy  1846  she  obtained  the  second 
tnder,  which  was  for  the  tuation  of  the  bilk  charged  against  her  personally,  and 
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thk  order  oonteined  a  dinetion  for  the  sdidtor  to  deliver  up  all  ike  papen  belonging 
to  ber.  Ilieee  two  orders  were  pending  at  the  same  time,  and,  taking  them  togetner, 
it  was  impossible  to  doub^  that  it  was  intended  to  tax  all  the  bills,  and  apon  payment 
<tf  dl  the  bills,  and  not  otherwise,  to  procure  the  delivery  up  of  all  the  papen 
belonging  to  Jane  Olasson,  either  in  her  own  right  or  as  administrabix  of  William 
GlaaaoD. 

It  was  afterwards  discovered,  that  the  order  of  the  16th  of  November  was,  under 
the  ciremnstances  of  the  case,  irregular.  The  Petitioner  ^irocured  it  to  be  discharged 
00  tiie  20th  of  February,  and  then  presented  the  petition  now  before  me,  for  the 
taxation  of  the  bills  chai^ged  against  her  as  adminietratrix,  and  this  petition  was 
served  before  any  complunt  was  made  of  the  order  of  the  10th  of  February.  Under 
diese  circumstuiees,  again,  it  was  impossible  for  the  solicitor  to  have  any  doubt  or 

Sfrehension,  that  it  was  intended  to  order  [307]  him  to  deliver  up  any  papers,  other 
ID  those  on  whieh  he  was  entitled  to  a  lien  for  the  payment  of  the  bills  ordered  to 
be  taxed ;  and  it  is  dear,  that  even  if  tihe  party  had  attempted  it,  the  Court  would 
not  have  permitted  the  order  to  be  executeil  for  any  other  purpose,  than  to  compel 
him  to  deliver  up  thepapers  on  which  his  lien  ceased,  upon  payment  of  the  bills 
ordered  to  be  taxed.  The  objection,  therefore  is,  under  the  circumstances  of  this  case, 
a  very  captious  and  frivolous  objection.  The  solicitor  was  in  no  danger,  and  could 
not  be  under  any  reasonable  apprehension  that  he  was  so. 

The  question,  however,  remains,  is  the  order  regular?  I  have  had  some  doubt 
upon  it,  and  I  could  have  wished  that  the  order  had  contained  a  word  describing  the 
P^wrs  to  be  delivered  up  in  such  a  manner  as  to  remove  all  ambiguity.  But  still, 
oonsidering  the  niUure  of  the  application,  and  of  the  order  that  the  application  was  for 
the  taxation  of  all  bills  for  business  done  for  Jane  Glasson,  I  think  that  the  general 
«rpna^on  **  all  papers "  mast  be  eonstmed  to  mean  all  ihe  papers  relatin||;  to  that 
biwnesa,  or  upon  which  a  lien  was  aoqtured  in  the  transaetion  of  that  business,  and 
onriit  not  to  be  construed  as  comprising  pB^P^rs  which  did  not  belong  to  Jane  Glasson 
in  her  own  right,  which  related  to  business  transacted  for  another  person,  and  upon 
which,  although  he  might  have  a  lien,  it  was  a  lien  acquired  against  another  person 
in  the  transaction  of  other  business,  and  which  Jane  Glasson  oonld  only  remove  by 
paying  other  bills  in  her  representative  character. 

Under  the  circumstances,  I  am  of  opinion  that  the  motion  to  discharge  the  order 
of  coarse  most  be  dismissed  with  costs ;  and  that^  upon  the  petition,  the  usual  [308] 
ffder  must  be  made  tor  the  taxation  of  the  fonr  bflls  for  the  business  done  for  William 
iSssson. 

Note. — ^An  appeal  is  pending. 


pne]   Bbavan  e.  GlBlRT.   Fa.  20,  May  23, 1845. 

A  raferenee  to  the  Master  was  made  npon  petition  in  a  caiue  to  ascertain  what  was 
due  to  die  Plaintiff.  The  Master  made  a  separate  report  as  to  part  of  the  claim. 
Held,  tiiat  tbe  report  was  mit  improperly  oonfirmed  by  orders  mn  and  absolute. 

On  tiie  30th  of  January  1844  an  order  was  made  by  consent^  on  the  petition  of 
tro  of  the  Defendants,  that  all  proceedings  in  the  suit  should  be  stayed  for  six  mouths, 
aod  that  it  should  be  referred  to  the  Master  to  ascertain  what  was  due  to  the  Plaintiff, 
SB  herein  mentioned  in  respect  of  the  principal,  interest  and  costs  in  the  PUintiff's  bill 
mentioned,  and  what  was  the  prionty  between  the  Plaintiff  and  the  Defendant 
Gilbert,  with  r^uxi  to  the  funds  in  the  order  mentioned.  And  by  tiie  order,  liberty 
was  given  to  Gilbert  to  apply  for  a  further  extension  of  time,  if  oooasion  should 
require.  And  the  wder  was  made  without  {ffejudiee  to  any  of  the  Plaintiff's  rights 
(except  as  to  the  matters  thereby  referred),  in  case  it  should  beocnne  neeessuy  to 
proeeed  in  this  suit  after  the  expiration  of  the  time  before  specified ;  and  after  the 
Ibstv  should  have  made  his  report,  such  further  order  should  be  made  as  should 
be  just 

The  Plaintiff's  demand  ctmsisted  of  several  olums.  The  Master  consented  to  make 
a  aapaiate  report  of  what  was  doe  to  the  Plaintiff  on  his  elaim  Ua  pnntiptl  money 
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advanoed  and  interast  thereon.  The  Plwiitiff  oanied  in  objeoticmB  to  Uie  draft  of  the 
separate  report.   ^09]|  The  objeotiona  were  overruled,  and,  on  the  29Ui  oi  January 

1845,  the  report  was  signed  and  filed. 

On  the  1st  of  February  the  Defendants  obtained  an  order  aw  to  oo&firm  the 
report,  and  served  it  on  the  4th. 

A  motion  was  now  made  by  the  Plaintiff  to  discharge  the  order  for  irregularity. 

Mr.  Kindersley  and  Mr.  Malin8«  in  support  of  the  motion.  The  Aiaster's  report, 
havmg  been  made  under  a  reference  directed  upon  a  petition,  and  not  upon  a  decree, 
ought  to  be  confirmed  upon  petition,  and  not  by  orders  Kin  and  absolute.  (2  Dan. 
Fr.  946.)  Vice-Chancellor  W^ram,  in  OUay  v.  Pauam  (1  Hare,  p.  324),  stated  the 
practice  to  be  as  follows :~  "  mth  respect  to  diose  reports  which  require  oonfirmation, 
there  is  a  difference  in  pracUoe  as  to  the  modes  of  confirming  them,  and  ot  objecting 
to  their  oonfirmation.  This  difference  depends  upon  the  nature  of  the  proceeding 
upon  which  the  order  of  reference  was  made.  If  it  was  made  by  the  decree  or  order 
of  the  Court,  at  the  hearing  of  the  cause  or  upon  further  directions,  the  proceeding 
to  confirm  the  report  is  by  a  motion  nisi ;  but  where  the  order  of  reference  was  made 
upon  motion  or  petition,  the  ru;ular  mode  of  confirming  the  report  appears  to  be  by 
motion  or  petition  absolutely.  In  the  former  case,  the  way  to  obtain  the  opinion  of 
the  Court  upon  the  report,  if  complained  of,  is  by  filing  exceptions  to  it,  but  the  only 
way  of  obtaining  the  same  end  in  the  latter  case,  is  by  presenting  a  petition  in  Uie 
nature  of  an  exception  to  the  report." 

Mr.  Turner,  contrii.  The  report  was  made  under  an  interlocutory  <»der,  and 
ret^uires  no  consequential  direo{310]-tions :  the  proper  mode,  therefor^  of  confirming 
it  IS  by  orders  ni»  and  absoluto;  2  Smith's  Pr.  360  (3d  ed.).  This  course  has  Uie 
advantage  of  being  much  less  expensive.  In  OUejf  v.  Pmsom,  the  point  now  bef<»« 
the  Court  did  not  arise.  1  Grant's  Pr.  266  (2d  ed.),  2  Mad.  Pr.  496;  Beamea' 
Orders,  22,  were  cited. 

Mr.  Kindersley,  in  reply. 

May  23.  The  Master  of  the  Bolls  [Lord  Langdale].  In  support  of  this 
motion,  it  was  stated  to  be  the  usual  and  only  regular  course  of  proceeding,  to  obtain 
the  confirmation  of  such  a  report  by  a  special  petition  for  a  confirmation  absolute,  in 
the  first  instance,  and  OUty  v.  Pentam  (1  Hure,  322)  was  cited ;  bnt  the  question 
raised  in  OUey  v.  Pmsaim  was  only,  whether  a  petition  in  the  natuie  of  exceptions 
could  be  regularly  presented,  in  a  case  where  no  objection  had  been  carried  in  to  the 
draft  of  the  report  i  the  question  arising  in  the  present  case — ^viz.,  whether  a  report 
of  this  nature  may  be  regularly  confirmed  by  orders  nin  and  absolute,  was  not  raised, 
and  now  remains  entirely  open.  I  have  caused  inquiries  to  be  made  in  the  offices  of 
the  registrars,  and  of  the  Masters,  to  ascertain,  if  I  could,  whether  there  was  any 
general  rule  which  could  be  applicable  to  the  case. 

I  have  received  information,  which  I  may  hope  to  make  available  upon  another 
occasion ;  but  I  do  not  find  that  there  is  any  defined  rule  of  practice  applicable  to  the 
present  case,  or  tending  to  shew  that  in  such  a  case  an  order  nut  to  confirm  the  report 
IS  irregular. 

[311]  It  does  not  come  within  the  class  of  oases,  in  which  an  order  merely  inter- 
locutory is  made,  and  is  to  be  followed  by  a  report,  on  which  the  further  directions  of 
tibe  Court  ue  reqaired.  In  the  present  case,  a  further  order  will  be  required,  when 
the  Master  has  fully  reported  upon  the  whole  matter  referred  to  him ;  but  this  ia  a 
separate  report  upon  only  one  part  of  the  inquiries  before  the  Master,  and  upon 
which,  taken  by  itself,  no  further  order  is  required  or  asked  for. 

It  is,  however,  a  report  to  which  either  side  may  except ;  and  the  real  qnestaon  ia, 
whether  there  is  any  irregularity  or  impropriety  in  the  party  in  whose  favour  the 
report  is  made,  putting  the  other  party  upon  filing  exceptions  without  delay,  by 
serving  him  with  an  order  ntn  to  confirm  the  separate  report,  which  the  Master  has 
thought  proper  to  make. 

If  this  should  be  refused  to  him,  be  would  have  to  present  a  special  petition,  to  be 
met,  if  so  desired,  by  the  otiier  party,  by  another  qf>eoial  petitiim  in  the  nature  of 
exceptions. 

And  it  is  to  be  <wnsidered,  that  where  there  are  no  e^teptions,  nor  any  petition  in 
the  nature  of  exceptions,  or  for  leave  to  except,  the  expense  of  eonfirming  a  repent  by 
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Oder  mri  and  abeolate  (£3)  ib  seven  or  eight  times  less  than  the  expense  of  confirm- 
ing the  report  abwdute  in  tiie  first  instanoe,  by  special  petition  (£23,  9s.  2d.X  and 
tut  the  expense  o£  exceptions  in  the  ordinary  form,  is  much  less  than  tihe  expense  of 
[oeieDting  a  petition  in  the  nature  <rf  exoepti<ms  or  praying  leave  to  except 

[312]  Being  unable  to  ascertain  that  it  is  irregular,  and  conceiving  it  to  be  very 
proper  to  obtain  and  serve  an  order  nut  to  confirm  such  a  report  as  that  which  is  now 
in  question,  I  dismiss  the  present  motion. 

The  di^mn  in  the  case  of  (Mtey  v.  Feiuam  induces  me  to  dismiss  it  without  costs. 


[912]  Thokas  v.  Owtnnk.  Thomas  v.  THOUAa   Monk  8,  April  24, 
June  23,  July  3,  1845. 

[Cf.  McCartney  v.  Sinumim,  1843,  6  Ir.  Eq.  R.  694.] 

Process  by  attaohmeut  to  compel  an  infant  to  convey  estates  sold  in  a  creditor's  suit. 
It  is  a  contempt  to  interfere  and  {ffevent  an  infant  obeying  tiie  order  of  lha  Court  to 
convey. 

This  was  a  creditor's  suit.  The  real  estates  of  the  testator  had  been  ordered  to  be 
•old,  and  the  Defendant,  John  Thomas,  an  infant,  had  been  ordered  to  convey.  The 
estates  had  been  sold  accordingly,  and  the  Master  had  settled  the  conreywce.  John 
"nunnas,  not  having  executed  it^  an  order  was  made,  on  the  8th  of  March,  that  he 
ihoold  execute  the  conveyance  within  fourteen  days  after  personal  service  of  the 
order.  His  mother  carried  him  away  from  his  ordinary  residence,  shut  up  the  house 
in  which  they  had  resided,  and  concwled  her  address,  so  that  the  infant  oookt  not  be 
personally  served  with  the  order. 

April  24.  Mr.  Piggott  moved  for  an  order  for  substituted  service  on  the  infant  at 
tiie  house.  He  said  ^at  the  infant  could  only  be  brought  within  ^e  Trustee  Act 
(1  W.  4,  0.  60),  if  service  could  be  made  on  him.  Warmuim  r.  FaugJum  (4  You.  & 
ColL  Exc.  247). 

^313]  The  Master  of  the  Rolls.  If  the  mother  of  the  infant  prevents  the 
■arvice  of  the  order  of  the  Courts  that  is  a  contempt.  The  case  would  seem  to 
require  some  proceedings  against  the  persons  who  interfere  to  prevent  the  infant 
obeying  the  oraer  of  the  Court ;  but  it  would  be  quite  nugatory  to  order  service  at  a 
boose  which  the  infant  has  left,  and  with  which  it  is  not  shewn  that  he  has  at  present 
any  communication. 

I  cannot  make  the  order. 

June  23.    Personal  service  was  effected  on  the  infaqt,  but  fae  refused  to  execute. 
Mr.  Pigeott  now  moved  for  an  attachment  against  the  infant. 
He  cit^l  Daniell's  Practice  (page  247  (Ist  ed.)). 

The  Master  of  the  Roli^  [Lonl  Langdale].  The  Act  of  Parliament  (1  W.  4,  o. 
47,  8.  11)  is  positive,  that  the  Court  shall  direct  and,  if  necesssrv,  compel  such  infant 
Of  infants  to  convey.  He  must  be  compelled.  If  the  affidavit  is  regular,  the 
1RY)ceeding  seems  to  be  so. 

July  3.  A  further  affidavit  was  produced,  and  an  order  was  made  for  an 
attachment.  ' 

Note. — On  the  1 7  th  of  February  1846  an  order  was  made,  under  the  Contempt 
Act  (1  W.  4,  a  36,  s.  15,  rule  IS),  to  aj^int  a  person  to  convey  for  the  infant 
Seejwi^ 

[314]   Amon.   Apra  16,  184S. 

Hie  Master^s  report  ai  having  computed  subsequent  interest,  does  not  require 
ouifirmation. 

Mr.  Heathfield  stated,  that  t^e  question  was,  whether  the  Mastw's  certificate 
V  report  computing  subsequent  intmst  required  oonfirmation.  He  inted  Daniell's 
Praetee  (voL  u.  page  944). 

The  Mabtib  or  the  Kollb  said,  that  sni^  a  report  did  not  require  oonfirmadon. 
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[814]   Chbisiofhbe  v.  Clbohobn.   {£x  rdaHone.)   April  S9,  1846. 

The  Attorney-General  cannot  be  proceeded  against  by  seirice  of  copy  Inll  nnder  Ae 

23d  Order  of  August  1841. 

By  the  23d  Order  of  August  1841  (Ord.  Can.  171),  it  is  ordered,  "That  where  do 
account,  payment^  conveyance,  or  other  direct  reli^  is  sought  against  a  putj  to  a 
suit,  it  BnaU  not  be  necessary  for  the  Plaintiff  to  require  such  party,  not  bebig  aa 
infaiit^  to  appear  to  and  answer  the  bill ;  but  the  Plaintiff  shall  be  at  liberty  to  aem 
such  party,  not  being  an  infant^  with  a  copy  of  the  bill,  &c.,  omitting  the  interrogating 
part  thereoi^  and  such  bill,  as  against  such  puty,  shall  not  pray  a  subpoena  to  appear  i 
and  answer,  but  shi^  pray  that  such  par^,  upon  being  served  widi  a  copy  of  the 
bill,  may  be  bound  by  idl  the  proceedings  in  the  cause.  But  this  order  u  not  to 
prevent  the  Plaintiff  from  requiring  a  party  against  whom  no  account,  payment,  oofr 
veyance,  or  other  direct  relief  [316]  is  sought,  to  appear  to  and  answer  the  bill,  or 
from  prosecuting  the  suit  against  such  party  in  the  ordinary  way,  if  he  shall  think 
fit."  A  question  was  discussed,  in  this  cause,  whether  this  order  was  applicaUe  tai 
the  Attorney-GeneraL 

Mr.  Pitman,  Mr.  Schomberg,  and  Mr.  Wray,  were  heard  on  the  point.  , 
The  Master  of  the  Rolls  [Lord  Langdale]  was  of  opinion,  that  this  order  did 
not  apply  to  the  Attorney-Qeneral,  who  must  be  proceeded  ag^nst  according  to  Uie 
old-established  practice.   (1  Smith's  Pr.  224  (3d  ed.).) 


[316]   Gkb  9.  Gurnet.   May  6,  1846. 

Enquiries  being  directed  at  the  first  hearing,  the  evidence  was  entwed  as  read, 

"saving  just  exceptions." 

This  case  coming  on  for  hearing ;  enquiries  were  directed,  and  it  was  proposed  to 
enter  the  evidence  as  read. 

Mr.  Kindersley,  for  the  Plaintiff. 

Mr.  W.  M.  James  objected,  that  some  part  of  the  evidence  was  not  admiasiblc^ 
and  that  if  the  whole  were  entered  as  read,  ^  Master  would  feel  bound  to  receivft 
it,  and  that  it  would  also  he  binding  on  tite  parties,  when  the  cause  came  on  for 
further  directions. 

[316]  Mr.  Turner.    In  Podmere  t.  Qwaming  enquiries  were  directed,  and  the 

evidence  was  entered  as  read,  "saving  just  exceptions." 

The  Master  of  the  Koli^  [Lord  LangdaleJ.   Let  it  be  so  stated  in  this  case. 

Note. — The  same  course  was  pursued  in  Hodgldnson  v.  B^yattf  Kolls,  26th 
May  1846. 


[316]  Attorney-General  v.  PREryHAN.   (Reported,  4  Beavan,  462.) 

JIToy  6,  1846. 

An  enquiry  being  directed  as  to  the  propriety  of  taking  proceedings  to  set  uide  a 
lease  of  charity  property,  libwty  was  given  for  the  lessee,  though  not  a  party  to 
the  cause,  to  attend. 

Mr.  Twiss  and  Mr.  Blunt  supported  an  application  for  an  enquiry  before  the 
Master  of  what  the  charity  property  consisted,  and  whether  it  was  proper  to  take 
any  and  what  proceedings  for  setting  aside  an  existing  lease  thereof.  Maj(V 
Colegrave,  who  was  no  party  to  the  information,  was  entitled  to  the  benefit  of  the 
lease,  and  they  asked,  that  liberty  mi^t  be  given  to  him  to  attend  tAie  latter  enquiry, 
as  he  might  be  induced  to  acquiesce  in  the  finding  of  the  Master,  and  thereby  prevent 
the  necessity  of  farther  litigation. 
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Thb  BAastsb  of  the  Kolls.  This  is  oontrvy  to  the  usual  practice,  which  is  to 
enlude  the  party  against  whom  the  enquiry  is  directed ;  hut  as  the  Attorney-General 
Bakes  tiie  api^ication,  I  will  grant  it^  tor  it  may  {nnbably  save  the  necessity  of  any 
further  proMedings. 


piT]  Potts  «.  Whtthobi.  JToy  8,  1646. 

A  party  moving  for  his  dischai^  under  the  13th  rule  (rf  the  1  W.  ^  o.  S6,  may  be. 

at  l^e  same  time,  remanded,  under  the  12th  rule. 
Whether,  pending  a  reference  as  to  the  poverty  of  the  Defeodant^  time  runs  against 

the  Plaintiff'  for  taking  the  bill  pn^amfesso  f   SenAle  not 

On  the  16di  <rf  January  1846  the  Defendant  was  ti^n  into  custody  upon  an 
attachment^  fmr  wuit  of  answer.  He  was  brought  up  to  the  Bur  (rf  tiie  Courts  and  on 
the  31st  of  January  1846  was  turned  over  to  the  Queen's  Prison. 

On  the  16th  of  March  the  two  calendar  mon^  from  his  imprisonment  expired. 
The  six  weeks  computed  from  the  expiration  of  the  two  calendar  months  expired  on 
the  27fch  of  April,  and  the  Plaintiff  not  having  obtained  an  order  to  take  the  bill  pro 
amfesso,  an  application  was  now  made,  under  the  1  W.  4,  c.  36,  a.  16,  rule  13,  to  dis- 
efaaive  the  Defendant  out  of  custody,  without  payment  of  costs. 

It  is  aecessary  to  state,  that  in  the  interval,  and  on  the  Slst  of  January,  a  refer- 
ence had  been  directed  to  the  Master,  to  enquire  whether  the  Defendant  was  prevented 
fav  reason  of  poverty,  employing  a  solicitor  to  put  in  his  answer,  and  on  the  let  of 
March  the  Master  reported  in  the  affirmative,  whereupon,  on  ^e  31st  of  March, 
ooonsel  wd  a  solicitor  were  assigned  to  defend  the  Defendant.  There  was  evidence 
to  shew  tiut  justice  could  not  be  done  without  obtaining  an  answer  from  die 
Defend«nt;  the  lull  being  one  tac  foredosure,  *nd  it  being  atated,  that  subsequent 
to  the  mort^iage,  the  Daenduit  had  made  a  settlement  on  his  wife  and  children, 
the  partiealars  of  which  it  was  necessary  to  ascertain,  in  order  to  make  all  persons 
interested  parties,  and  thus  obtain  a  complete  foreclosure. 

[318]  Mr.  Toed,  in  support  of  ^e  motion.  The  Plaintiff  having  neglected  to 
comply  with  the  exigency  of  the  1  W.  4,  a  36,  s.  16,  rule  13,  the  Daendant  is 
entitled  to  his  diBcbu'ee. 

Bfr.  Turner  and  Mr.  Bailey,  eonirit.  First,  this  motion  la  premature,  for  during 
the  reference  as  to  poverty,  time  does  not  run  against  the  Plaintiff ;  this  was  decided 
by  the  ViceXIbancellor  of  England  in  Boies  v.  Bonnor  (6  Sim.  380).  Secondly,  if  a 
Defendant  avails  himself  of  the  benefit  of  the  6th  and  7th  rules,  and  elects  to  proceed 
to  put  in  his  answer  with  the  assistance  afforded  him  by  the  Court,  he  cannot  avail 
himself  oi  t^e  |nx>virioo8  <rf  tiie  13th  rule.  Thirdly,  the  12th  rule  applies,  for  justice 
flsnnot  be  done,  unless  the  Defendant  answer^  and  the  Court  may  now  ontor  the 
Dsfendsnt  to  remain  in  custody  until  he  has  uiswered. 

Vueamiesa  BarneweU  v.  Cooke  (13th  Bfarch  1846)  was  cited. 

Mr.  Teed,  in  reply,  said,  that  the  remand  ought  to  be  the  subject  oi  a  distanot 
motion  "upon  the  application  of  the  Plaintiff."  (Rule  12.) 

The  Master  of  ms  Bolls.  I  entertain  no  doubt  on  the  last  point  The  6th 
and  7th  rules  were  intended  to  give  to  a  Defendant;  the  opportunity  of  being  dis- 
chtreed  out  of  custody,  as  soon  as  ne  had,  with  the  assistance  of  the  Court,  performed 
the  duty  required  of  him.  These  two  rules  assume  that  he  is  willing,  but  that  by 
reason  of  poverty,  he  is  unable  to  put  in  an  answer,  and  the  Court  is  to  supply  him 
vith  die  means  of  doing  wh&t  is  [31^  required  of  him.  This  is  oertainfy  a  very 
hamane  xffoviaion. 

The  13t^  rule  is  intended  as  s  spar  to  the  Plaintiff,  and  entitles  the  Defendant  to 
hii  discharge,  unless  the  Plaintiff  uses  every  diligence  in  the  prosecution  of  the  suit. 
It  does  not  deprive  the  Plaintiff  of  his  right  to  the  relief  he  asks,  or  to  the  process 
necessary  to  obtain  it;  for  the  Defendant,  though  discharged,  may  be  arrested  again, 
and  be  again  made  subject  to  the  same  process.  (Robetf  v.  fFkUewood,  5  Beavan,  399, 
and  7  Beavan,  77 ;  73d  Order  of  May  1846 ;  Ord.  Can.  310.) 

It  is  not,  in  this  case,  neoessaiy  to  states  whether  the  period  of  two  months  is  to 
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be  affected  by  the  time  which  is  emi^oyed  ia  obtaining  the  Master's  report  that 
ChrfendaDt  is  too  poor,  and  in  the  assiniment  of  oounsu  and  a  solicitor.  The  period 
for  taking  the  hSapro  em/em  is  "  within  six  weeks  "  after  die  period  ecnnpiitea  from 
the  expiration  of  such  two  month%  within  which  tiie  Fkuntiff  mav  be  aUe  to  take  die 
bill  m-o  coi^mot  and  it  may  be  reasonable  to  say,  that  the  bill  snail  not  be  taken  pro 
cmfmo^  while  the  Defendant  is  taking  the  steps  necessary  to  enable  him  to  pot  in  bis 
answer,  and,  if  bo,  the  iatermediate  time  ought  to  be  deducted ;  but  it  is  not  necessary 
for  me  to  give  any  opinioa  on  that  matter ;  I  will  assume,  for  the  purposes  of  this 
motion,  that  the  Plaintiff,  not  requiring  a  discovery,  might,  if  he  had  been  di^Msed 
to  do  80,  hare  obtained  an  order  to  t^e  the  bill  fro  eonfesao  pending  the  reference. 
A  Defendant  must  not  be  brought  up  to  take  the  bill  pro  confesso,  in  less  than  twenty- 
eight  days  after  he  has  been  turned  over  (rule  2),  bat  then,  by  the  13tii  rule,  the 
biU  must  be  [320]  taken  pro  cmfmo,  "  within  six  weeks  after  the  period  computed 
from  the  expiration  of  two  calendar  months,  within  which  he  (the  Plaintiff)  may  be 
able  to  take  the  same  pro  ctmfesso"  otherwise  the  Defendant  is  entitled  to  have  his 
discharge,  unless  the  Comi  sees  good  ecuae  far  dekmtmg  him  until  he  has  put  m  his  amawer. 
(Iboles  12  and  13.)  This  power  is  to  be  exercised  "upon  the  ai^oation  of  the 
Plaintiff" — wh^  may  not  the  Plainliflrs  application  be  made  when  the  Defendant 
applies  to  be  discharged?  It  is  a  reason  to  be  assigned  by  the  Plaintiff  at  the  time, 
and  to  be  determined  by  evidence  then  produced. 

Here  the  Defendant  applies  for  his  mscharge,  and  tiie  Plaintiff  shews  sufficient  to 
satisfy  the  Court,  that  justice  eannot  be  done  unless  tbe  Defendut  be'd^ained  until 
be  has  put  in  his  answer. 

Hierefore,  upon  the  application  of  the  Defendant,  and  on  the  appearance  of  the 
Plaintiff,  and  on  reading  the  affidavits  and  bill,  order  the  Defendant  to  be  detained 
in  custody  until  answer  or  further  ordw. 

[321]  Arohkb  v.  Hudson.  May  8, 1645. 

Defendant  ordered  to  pay  coats,  appealed.  A  motion,  that  upon  payment  of  the 
amount  into  Court,  proceedings  to  compel  payment  might  be  stayed  pending  the 
appeal,  on  the  ground  that  we  Plaintiff  would  be  unable  to  repay  t^m,  waa 

refused. 

This  case  is  reported  ante  (7  Beav.  551).  A  petition  of  appeal  having  been 
presented  to  the  Lord  Chancellor  hy  the  Defendant, 

Mr.  Koupell  moved,  that  the  Defendant,  who  had  been  ordwed  to  pay  the  costs, 
might  pay  them  into  Cour^  uid  that  thereupon,  all  proceedings  to  enforce  payment 
might  be  stayed,  peiuiing  the  appeal  He  rested  the  ap^ieation  on  the  ground,  that 
if  &e  appeal  shoukl  be  successful,  and  the  oosta  paid,  the  cimumstances  of  tite  Plaantifi 
were  such,  tiiat  they  oould  be  never  reoovered  back.  He  said  that  this  was  like  a 
case  of  irreparable  injury,  and  that  the  Defendant  was  willing  to  give  the  fullest 
security,  by  plax^ng  the  amount  in  the  hands  of  the  Court. 

Thb  piaster  of  the  Rolls.  This  is  the  first  time  I  have  heard  of  such  an 
application  for  such  a  purpose.  If  it  were  to  succeed,  I  should  have  a  similar 
application  in  every  case.  I  think,  however,  I  cannot  grant  it.  The  application  is, 
to  stay  the  order  for  payment  of  costs,  on  the  sole  ground,  that  it  ia  apprehended  that 
the  Plaintiff  may  be  unable  to  repay  them,  and  without  the  least  reference  to  the 
merits  of  the  case. 

I  cannot  make  the  order. 


[33i2]    BSAUCLERKV.  ASHBOBNHAH.    Ft^.  13,  26,  1846. 

[a  C.  14  L.  J.  Ch.  241 ;  9  Jur,  146.} 

Trustees  were  "  authorized  and  empowered  "  with  the  "  consent  and  direction  "  of  the 
tenant  for  life,  to  lay  out  the  trust  monies  on  "  leasehold  hereditunents,"  "  in  aome 
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oODTenient  pUoe."  Held,  that  it  was  imperadve  on  the  trustees,  on  the  requisition 
of  tlie  tenant  for  life,  to  invest  in  leaseholds,  and  that  they  could  not  refase  to  do 
■0^  on  die  ground  of  liabilittes  to  be  incurred  by  them  on  the  coTenants,  they 
having  e^qHressly  oontneted  on  the  subject,  but  that  they  had  a  discretion  to 
exercise  as  to  vune,  titl^  and  locality ;  seoondly,  diat  leasehold  houses  wen  within 


Upon  the  marriage  of  the  Plaintiff,  Henry  William  Beauclerk,  with  Lady 
Katherine  Ashbumham,  a  settlement  was  executed,  whereby  certain  funds  and  real 
estates  were  vested  in  trustees,  in  trust,  in  effect,  for  the  husband  for  life,  with 
remainder  to  the  wife  for  life,  with  remainder  for  the  children  of  the  marriage. 

The  settlement  contained  the  following  power Provided  always,  and  it  is 
hereby  also  sCTced  and  declared,  that  it  shall  be  lawful  for  the  said  Percy  Ashbum- 
bsm,  Bobert  Vyner,  Henry  Richard  Cox,  and  Spenoer  Drummond,  &c.,  and  they  an 
kmbjf  OM&omed  and  reqamd,  at  any  time  or  times  after  the  solemnisation  of  the  said 
intended  manisge,  by  and  with  die  consent  and  direeiwn  in  writing  of  the  said  John 
Besoelerk,  during  his  life,  as  to  the  said  trust  funds,  and  premiseB,  secondly  therein- 
before put  in  settlement,"  at  the  costs  of  the  trust  premises,  to  sell  any  part  of  the 
trust  funds,  or  call  in  the  securities  or  any  part  thereof,  and  "by  and  with  such 
consent  and  diredion  as  aforesaid,  and  at  the  like  costs  and  charges,  to  lay  out  and 
invest  the  monies  to  arise  by  any  such  calling  in,  sale,  or  transfer,  in  one  or  more 
porchase  or  purchases  of  freehold  or  copyhold  hereditaments,  or  keaehdd  hereditamaUs 
tot  a  term  of  years  of  which  not  less  than  sixty  years  shall,  at  the  time  of  such 
purchase,  be  unexpired,  and  either  with  or  without  requiring  the  production  of,  or 
ttquiring  into  the  title  of  the  lessor  of  such  leasehold  hereditaments  to  or  to  demise 
'  tile  same  leasehold  hereditaments,  in  some  eonvenieni  place  or  places  in  England  or 
Vales,"  to  be  oonrered,  surrendered,  assigned  and  assured  unto  Uie  trustees,  with 
power  [32^  to  nam  such  hereditaments,  in  like  manner,  and  in  the  meantime,  and 
until  such  hereditaments  shall  be  resok^  to  pay  and  apj^  the  rents  and  profits 
'  tiiereof  (after  paying  thereout  the  expences  incident  to,  or  caused  by  any  repairs  or 
I  insorance  against  damage  by  fire,  of  any  of  the  buildings  on  such  hereditaments,  and 
lueh  repairs  and  insurance,  the  trustees  or  trustee  for  the  time  being  are  hereby 
authorized  to  make  and  effect,  if  they  or  he  shall  think  fit  so  to  do),  upon  such  and 
the  same  trusts,  and  in  such  and  the  same  manner,  as  the  interest,  ^vidends,  and 
snnoal  produce  of  the  monies  laid  out  in  the  purchase  thereof  would  have  been 
^plioaue,  if  the  same  had  not  been  so  laid  out  in  such  purchase,  uid  such  heredita- 
nmts  so  to  be  purchased  are,  for  the  purposes  of  the  setdement,  to  be  oonaidered  a> 
money  and  personal  estate. 

liidy  Katherine  died  in  1839,  leaving  an  infant  daughter. 

The  tenant  for  life,  Mr.  Beauclerk,  was  desirooa  of  having£7740  part  of  the  trust 
moniei^  invested  in  two  leasehold  houBes  in  Lyall  Street  andXihesham  Place,  Belgrave 
Sqtuure,  producing  a  clear  income  of  £iB6  a  year,  after  payment  of  the  ground  rent. 
He  made  the  necessary  application  in  writing  to  the  trustees,  for  that  purpose.  Two 
(rf  tiie  trustees  (Ashburnham  and  Vyner)  declined  to  comply  with  this  request,  the 
other  two  assented.  One  of  the  objections  raised  was,  that  the  trustees,  by  taking 
u  assignment  of  the  leaseholds,  would  become  personally  liable  to  the  covenants. 
Upon  which  it  was  proposed,  on  behalf  of  Mr.  Beauclerk,  that  the  premises  shoukl, 
in  the  first  instance,  be  assigned  to  Mr.  Beauclerk,  who  should  assign  them  to  the 
tntatees  and  give  his  bond  of  indemnity. 

The  request  not  having  been  complied  with,  Mr.  Beauclerk  filed  Utis  bill  to 
eompri  tne  trustees  to  make  the  investment  in  the  leasehdds,  uid  if  necessary,  for  the 
rmoval  of  the  two  dissentient  trustees. 

The  two  trustees,  by  their  answer,  said,  that  when  the  proposal  was  made  by  the 
Pbinti^  "  oonsidering  such  proposal  to  be  made  by  him,  evidently  with  a  view  to  his 
ovn  sole  benefit,  as  tenant  for  life,  and  to  the  great  and  obvious  prejudice  of  his 
child,  who  was  entitled  to  the  capital  of  the  said  trust  fund  under  tne  trusts  of  the 
■aid  settlement  (he,  the  Plaintiff,  being,  from  his  age,  that  is  to  say,  thirty-two  years 
or  thereaboutfl,  not  unlikely  to  live  out  the  larger  portion  of  the  terms  for  which  such 
leaiehdd  praidaes  were  holden),  and  believing  that  the  terms  of  the  power  of  invest* 
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ing  the  trust  funds  in  t^e  purohase  of  real  and  leasehold  estates,  authorised  Uiem 
and  their  co-trustees  to  use  their  discretion  as  to  their  oompliance  wiUi  such  proposal, 
they,  for  their  better  sorenuaeat,  as  such  trurtiees,  Uxk.  the  opinioD  of  a  harrister 
long  standing  upon  tne  subjeot  of  such  proposal  **  (whidi  opinioa  they  aet  out  at 
lengUi),  and  acting  thereon,  they  refused  to  ocanply. 

They  also  sub^tted,  that  tlwy  were  entitled  to  refuse,  on  the  ground  ai  the  legal 
liabilities  which  they  would  incur,  by  taking  an  aaaig^inient  <rf  die  leasdiolds,  subject 
to  Uie  rents  and  coreouitB. 

Mr.  Kindersley  and  Mr.  J.  Baily,  for  the  Plaintiff.  The  power  not  only 
"  authorises,"  but  "  requires  "  the  trustees,  "  by  and  with  the  conseut  and  direetim  " 
of  the  Plaintiff,  to  lay  out  the  trust  monies  in  the  purchase  of  leaseholds.  The  power 
is  therefore  imperative  on  them,  and  their  disCTCtion  is  limited  as  to  the  value  hi  the 
property.  Here  the  leasehold  houses  are  admitted  to  [826]  be  worth  die  amount 
proposed  to  be  invested  in  their  purchase. 

It  will  be  objected,  that  the  trustees  may  incur  some  liability  under  the  covenants 
of  the  lease,  but  that  will  be  provided  for,  by  the  mode  in  which  the  arrangemoit  ia 
jvoposed  to  be  carried  into  execution ;  be^es  this,  the  trustees  have  undertaken,  by 
the  terms  of  die  settiemeqt,  to  •incur  such  a  liability.  SNdbuy  v.  SewtU  {1  MyL  A 
Cr.  8),  which  is  cited  in  tiie  opinion  taken  by  tiie  tnisteea,  has  no  apfdioation  to  the 
present  case. 

Mr.  Turner  and  Mr.  'Whitbread,  for  incumbrancers  on  the  Plaintiff's  life  interest, 
concurred  in  the  application.  They  observed,  that  tiiis  was  not  the  case  of  a 
discretionary  power,  but  of  one  which  was  imperative,  and  c<mtained  the  veiy  word 
"  required  "  pointed  out  in  the  case  of  Lee  v.  Yamg  (3  Y.  &  CoL  (C.  C.)  pi  S36). 

Mr.  Cox,  for  the  two  consenting  trustees. 

Mr.  Sidebottom,  for  Mr.  Ashbumham,  one  of  the  dissentient  trustees.  It  is 
qoestionable  whether  the  property  comes  within  the  power,  and  whether  this  expres- 
sion "leasehold  hereditaments,"  would  comprise  houses ;  but,  sapposing  it  does,  still 
was  such  the  intention  of  the  authors  of  the  settiement?  The  investment  it  to  be  on 
fiwehold,  or  o(qpyh<dd,  or  kasehdd  hereditamenta  "in  some  oonvenient  place,"  and 
tills  evidentiy  means^  that  the  leasehold  must  be  conveniently  aitnate  with  regard  to 
the  other  parts  M  the  freehold  or  copyhold  estate. 

The  trustees  were  intended  to  have  a  discretion,  and  they  ought  to  have  ru;ard  to 
the  interests  of  all  parties.  [926]  The  proposed  arrangement,  though  beneficial  to  the 
tenant  for  life  and  his  incumbrancers,  by  increasing  the  present  income,  will  be 
injurious  to  the  infant  entitled  in  remainder.  It  is  substituting  a  wearing  out  for  a 
permanent  interest  in  land.  Again,  the  trustees  will  incur  a  liability  they  never 
anticipated  ;  the^  will  be  made  responsible  for  the  performance  of  the  covenants  in 
tiie  lease,  and  will  be  subject  to  a  constant  onerous  attention  in  seeing  to  the  repairs 
and  insurance  and  to  the  performance  of  the  other  covenants.  Trusteee  ought  not  to 
be  subject  to  such  a  liability.  As  to  the  indemnity,  they  are  not  bound  to  take  the 
bond  of  the  Plaintiff,  and  \ff  the  <^er  arrangement  which  has  been  pn^Kised,  the 
property, »»  fronstfu,  may  betwme  liable  to  the  r^aintiff's  debts. 

If  this  suit  succeed,  a  precedent  will  be  furnished,  and  the  whole  of  the  truat 
property  will  be  converted  into  leaseholds. 

Mr.  Bacon,  for  Mr.  Yyner,  another  dissentient  trustee.  The  power  does  not  take 
away  the  discretion  of  the  trustees  in  the  selection  of  leaseholds  on  which  to  invest 
the  trust  money.  In  the  execution  of  that  discretion,  this  trustee,  not  thinking  that 
this  will  be  a  proper  investment,  has  refused  to  concur.  The  other  alternative 
proposed  to  hiiA  was  to  retire ;  such  a  course  would  manifestiy  be  most  improper  on 
the  part  of  any  trustee.  The  trustees  disagreeing,  the  matter  must  neonearily  be 
referred  to  the  only  jurisdiction  which  can  decide  on  its  propriety. 

Mr.  Boupall  and  Mr.  Law,  for  the  in&nt  The  object  of  this  suit  is,  to  compel 
the  tnutees  to  alter  the  nature  of  the  trust  propwty  for  the  benefit  of  tiie  Plaintiff. 
FQgudless  altogetiier  <^  the  interest  of  tiie  infant.  In  [827]  order  to  soooeed,  tiie 
Court  most  hmd  that  the  power  is  compulsory,  and  that  tiie  trustees  have  no 
discretion,  for  if  they  have  any,  this  Court  will  not  interfere  with  its  exercise.  It  is 
dear,  however,  that  they  have  some  discretion,  for  they  are  to  invest  in  leaseholds 
"  eitiier  with  or  without  requiring  tiie  production  of,  or  enquiring  into  the  titie  <rf 
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the  lessor."  This  discretion  is  not,  sarely,  to  be  oommitted  to  the  tenant  for  life. 
Again,  the  leaseholds  are  to  be  situate  "in  some  convenient  place."  Here,  the 
place  is  not  convenient,  for  considering  its  locality,  it  will  be  subject  to  great 
fluctuations  in  value,  depending  on  the  caprice  of  fashion.  The  Court  regards  the 
interest  of  all  parties,  when  it  authorises  a  change  of  investment,  and  on  that  ground 
his  refused  to  sanction  an  investment,  under  the  Aot^  upon  an  Irish  mortgage. 
Shmi  r.  Stuart  (S  Beavan,  430). 
Mr.  Eandersley,  in  reply. 

Thb  Masteb  of  the  Bolls  [Loni  Langdalel.  The  reftinl  of  the  trustees  cannot 
rest  on  this,  Uiat  leasehold  houses  are  not  wiuiin  the  power,  nor  on  the  degree  of 
risk  ihey  may  incur  b^  investing  on  leaseholds,  for,  by  the  settlement,  they  have 
emtncted  for  that  liabdity,  though  it  ought  to  be  reduced  within  the  least  poesible 
fimitB.  If  the  trustees  desire  it,  I  would  willingly  refer  it  to  the  Master,  to  make  any 
eaqoiries  as  to  the  value  or  litualdon  of  the  property,  or  any  other  putienlars  they 
may  require. 

I  must  confess  that  if  I  had  been  in  the  situation  of  these  trustees,  I  should  have 
been  just  aa  unwilling  to  consent.  Let  the  matter  stand  over  for  a  week  to  see  if 
the  faruBteee  desire  any  enquiries  before  the  Master. 

^SS}  FA-  26.  This  case  came  on  again,  when  a  discussion  took  {dace,  how  far 
the  Court  had  declared  that  there  was  an  imperative  duty  on  tiie  tnutees  to  invest 


The  MAsntB  op  thi  Bolls  said,  ne  was  ainud  tA  adopting  the  declaration  asked 
ly  the  PlainCi^  for  tiie  trustees  faad  many  things  to  eonnder.  What  he  conceived 
was  this : — That  unm  the  requisition  of  the  tenant  for  life,  the  trustees  were  bound 
to  lay  out  the  funds  in  the  purchase  of  "  leasehold  hereditamenta,"  in  some  convenient 
plsce,  &c. :  that  leasehold  houses  were  within  the  meaning  of  the  expression  "lease- 
wAA  hereditaments"  contained  in  the  settlement,  and  that  the  trustees  werd  not 
entatled  to  reject  this  property  as  an  investment,  simply  on  the  ^;round  that  it 
oomisted  of  leasehold  houses.  That  he  did  not  mean  to  say  anything  about  these 
particolar  houses,  or  as  to  their  title,  situation,  description,  &c.,  for  he  considered 
diat  the  trtutees  had  a  most  important  discretion  to  exercise  in  respect  to  those 
mattera,  which  he  did  not  mean,  in  the  least,  to  interfere  with.  That  being  brought 
heftne  the  Cour^  they  had  a  right  to  have  any  of  those  matters  now  enquired  into 
brfcre  the  Maater,  because  it  most  be  agreed,  at  once,  that  it  wouH  not  be  fit  for 
than  to  lay  oat  t^e  trust  monies  in  a  low,  bad,  and  deteriontang  situation. 

The  trustees  moat^  therefore,  determine  whether  they  would  take  upon  themselves 
the  <^iarge  of  ascertaining  these  matters,  or,  being  bronght  here,  would  require  the 
aaratance  of  the  Court  by  means  of  an  enquiry. 
The  enquiry  was  waived  by  the  trustees. 

[32B]  The  qneitaon  ctf  oosta  waa  tiien  left  to  tiie  Court,  the  trustees  having 
•erred,  and 

Ten  Master  of  thk  Kolui  thought,  that  in  such  a  case  as  this,  regard  must  be 
had  to  all  the  circumstances,  and  that  all  parties  should  have  their  costs  out  of  the 
fond,  as  between  solicitor  and  client,  except  the  inonmlnaneOTa,  whose  costs  ought 
to  be  borne  by      tmant  for  life. 


At  the  hearing  of  a  suit  for  redemptaon,  the  Court  will  not,  on  the  application  of  the 
Defendant,  grant  a  receiver  against  tiie  Plaintifr,  the  mortgagor  in  posseasion,  none 


[329]  Barlow  r.  Gains.        19,  25,  Jfan^ft  4,  1845. 
[For  subsequent  proceedings,  see  2S  Beav.  244.] 


Whether  it  can  be  done  by  petitim,  qumt. 


TtiA  Mil  was  filed  by  a  mort^^agor  against  Morris  and  Gains  the  first  and  second 
■OTtgagee.  It  prayed  a  redempbon,  but  of  course  did  not  ask  for  a  receiver.  The 
aortgagor  was  in  possession. 
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At  the  hearing  on  the  19tb  of  February,  the  usual  decree  for  redemptaon  wu 
made.  The  case  was  afterwards  mentioned,  it  being  asked,  on  behalf  of  Gains,  that, 
as  the  mortgagor  was  in  possession,  the  decree  might  contain  a  direction  for  the 
appointment  ofa  receiver.  The  Court,  however,  doubted  whether  this  oould  be  done 
on  the  application  of  the  Defendant,  and  the  case  stood  over  to  search  for  precedenta. 

Feb.  26.  Mr.  Temple  and  Mr.  Lovat,  for  Grains,  admitting  that  they  could  find 
no  authority  precisely  in  point,  said,  that  a  receiver  might  be  appointed  at  the 
hearing,  though  not  prayed  for;  Osborne  v.  Harvey  (1  Y.  &  ColL  (C.  C.)  116).  So  a 
^30J  receiver  might  be  appointed  after  decree,  though  not  prayed  for.  (2  Ifad.  Ch. 
Yt.  (2  edit.)  232,  oitiDg  Cw>ke  t.  Qwyn^  3  Atk.  690.)  That^  in  the  analogous  case  oi. 
an  injunction,  "if,  after  a  decree  for  an  aoeoont^  under  a  hill  for  foreoloaure,  the 
mortj^gor  attempted  to  out  timber,  the  Court  would  enjoin  him,  though  there  ma  no 
prayer  for  that ;    WrigJU  t.  Ai^ma  (1  Yea.  &  B.  p.  3U,  and  aee  Qcoimcm  r.  JEtM,  ante). 

[Thb  Master  of  ths  Bolls.  It  would  appear  reasonable,  but  t^e  difficulty 
is,  that  the  application  is  made  by  a  Defendant.  (See  Brown  v.  NewaU,  2  MyL 
&  Or.  558.)  ] 

The  Court,  having  all  the  circumstanoes  before  it  at  the  hearing  of  the  cause  has 

i'urisdictioD  to  order  a  receiver,  if  the  circumstances  of  the  case  require  it^  though  the 
'laintiff  may  not  pray  for  one  b^  his  bill,  and  decline  asking  for  ona 
Mr.  Kindersley  and  Mr.  Craig,  appeared  for  the  Plaintiff,  and 
Mr.  Boupell  and  Mr.  Moore,  for  the  othex  Defendant,  but  were  not  heard  1^ 
The  Mastsr  of  thb  Bolls  [Lord  Langdale],  who  said,  I  would  rather  not 
express  an  opinion  on  tiie  point  at  present,  but  I  am  not  aware  of  aay  such  applieation 
having  ever  been  made  to  the  Court   It  is  to  be  observed  that  it  is  made'  the 
DMendant  suddenly  and  without  notice,  and  the  other  parties,  not  being  aware, 
oould  not  be  pre[»red  to  meet  it.   I  will  make  further  inquiries,  and  then  bear 
counsel  for  the  Plaintiff,  if  necessary. 

[3311  The  case  was  again  mentioned,  when 
.  Marm  4.   The  Master  of  thb  Roli^  said,  I  have  made  inquiries,  but  have  not 
been  able  to  obtain  any  information ;  I  do  not  think  it  can  be  done.    I  am  inclined 
to  think  it  might  possibly  be  done  upon  petition ;  but  I  am  clearly  of  opinion  that  the 
Plaintiff  ought  to  have  some  notice  of  what  is  intended  to  be  asked  against  faioL 


[S31]  Stoffobd  V,  Chawobth.  April  11, 184S. 
[S.  a  9  Jur.  363.] 

XToder  limitations  in  a  will,  to  a  married  woman,  her  husband  and  children,  held,  oo 
the  contort,  that  the  children  of  her  second  marriage  took  nothing. 

Bequest  to  a  married  daughter  for  life,  and  if  she  survived  her  husbuid  and  children, 
to  transfer  it  to  her,  but  if  she  left  children,  then  to  her  husband.  Captain  W.,  for 
Ufe,  with  remainder  to  her  children,  with  a  gift  over,  in  the  event  of  her  dying 
in  the  life  of  her  husband  without  leaving  chudren.  She  died  leaving  children  by 
Captain  W.,  and  by  a  second  marriage.  Held,  that  the  latter  were  not  entitled  to 
participate  in  the  fund. 

Lewis  Montolieu,  at  the  time  of  making  his  wiU,  had  two  daughters,  namely, 
Maria  G^rgiana,  who  was  unmarried,  and  Julia  Fanny,  the  wue  of  Captain 
Wilbraham,  who  at  the  time  had  no  children. 

By  his  will,  dated  in  1817,  the  testator,  after  reciting  that  he  was  possessed  of 
three  specified  species  of  stock,  bequeathed  one-h^  thereof  to  his  daughter  Maria 
Georgiana,  her  heirs  and  assigns  for  ever. 

He  then  gave  the  other  moiety  to  trustees,  upon  trust,  which  were  deolared  as 
follows ; — 

"In  trust  that  they  will  regularly  pay  to  my  daughter,  Julia  Fuiny,  all  the 
dividends  arising  from  the  three  said  sums,  lor  her  sole  and  separate  use,  independent 
of  [38^  her  husoand ;  and  should  she  survive  her  husband  and  ohildrai,  tiiat  they 
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will,  whenever  that  should  take  place,  transfw  to  her,  the  said  Julia  Fanny,  the  said 
three  sums  of  £2187  Bank  stock,  £10.000  consols,  £2250  old  South  Sea  annuities, 
to  be  at  her  owe  disposal,  to  her,  her  heirs,  and  assigns  for  ever ;  but  should  she  die 
leaving  a  child  or  children,  that  they  will,  after  her  death,  pay  the  said  dividends 
to  her  husband,  Captain  Wilbraham,  during  his  life,  and  at  his  death,  transfer  the 
md  three  sums  to  any  one  child,  or  among  her  children,  in  such  proportions  as  she, 
by  will  or  deed,  or  any  other  written  document,  may  have  appointed,  upon  their 
attaining  the  age  of  twenty-one  years,  or  marriage  of  the  daughters ;  but  m  case  <k 
her  having  left  no  such  will,  deed,  or  appointanenl^  then  the  whole  to  the  child, 
■hoakl  there  be  but  one,  otherwise  in  equal  proportions  among  the  children,  upon 
their  attaining  the  age  of  twenty-one  years,  or  marriage  of  the  daughters :  but  should 
the  said  Julia  Fanny  die  during  the  luetime  of  her  husband  wi^ont  leaving  diildren, 
tiiat  the  said  tnutees  will,  immediately  after  the  death,  truufer  the  said  sums  of 
£2187  Bank  stock,  £10,000  consolidated  Bank  annuities,  and  £2250  old  South  Sea 
annuities,  to  my  daughter  Maria  Georgiana,  her  heirs,  and  assigns  for  ever." 
The  testator  died  in  1817. 

Captain  Wilbraham  died  in  1824,  leaving  his  widow  her  surviving,  who  in  1826 
married  Sir  H.  F.  Bouverie. 

The  testator's  daughter,  Julia  Fannr,  died  in  1836,  without  havine  executed  her 
power  of  appointment,  leaving  four  children  by  her  firsts  and  two  by  her  seoond. 
Damage. 

\^&}  The  question  in  the  cause  was  this — whether  Uie  children  d  the  second 
marriage  participated  in  the  fund. 

Mr.  Tinney,  Mr.  Turner,  and  Mr.  Prior,  for  the  Plaintiflb,  the  children  of  the  first 
narnsge.  The  word  "children"  in  the  will  is  applicable  only  to  the  <^dren  of  the 
existing  marriage.  It  is  plain  from  the  context  of  the  will  tlut  ^e  "husband" 
referred  to  is  Captain  Wubraham,  who  is  specifically  named.  If  there  should  be 
sorviving  children,  he  is  to  take  a  life  interest,  and  the  class  of  children  would  have 
to  be  determined  at  his  death.  If  she  survived  her  husband  and  children  (meaning 
those  by  her  first  marriage),  then,  "  whenever  that  event  should  take  place,"  the  f  un(£ 
were  to  be  transferred  to  her.  The  only  gift  is  in  the  direction  to  transfer,  and  the 
gift  therefore  vested  only  on  the  happening  of  that  event;  BaUford  v.  Kd^le  (3  Yes. 
363) ;  but  if  the  event  depended  upon  her  death,  leaving  no  children  of  any  marriage, 
as  contended  for  by  the  ^>efendantc^  there  could  be  no  vesting  until  her  death,  and 
DO  transfer  could  ever,  by  any  possibility,  be  made  to  her.  The  testator  evidently 
considered  that  the  trust  might  terminate  in  her  Ufetim^  otherwise  be  would  not 
have  direoted  a  transfer  to  her.  The  testator  intwded,  in  Uie  event  iA  his  youngest 
daughter  becoming  a  widow  without  children,  to  assimilate  her  le^cy  to  that  of  the 
eldest  daughter,  to  whom  the  bequest  was  absolute. 

Under  a  bequest  to  a  wife,  the  widow  of  an  after  marriage  will  not  take ;  neither 
should  children  of  a  subsequent  marriage  be  allowed  to  take,  under  a  gift  to  the 
children  of  a  marriue  speoifioally  pdnted  at  by  the  will.  They  also  cited  M^tttHum 
r.  Adam  (1  Yes.  &  R  43). 

[3341  Mr.  Kolt,  in  the  same  interest. 

Mr.  Lk>yd  (in  the  absence  of  Mr.  Kindereley),  for  the  children  of  the  second 
miniage.  At  t«e  date  of  the  testator's  will,  his  daughter  had  no  diildren,  ther6f<«e 
latere  were  no  children  who  were  peculiar  objects  of  his  bounty ;  but  his  intention  was 
jjmerally  to  provide  for  any  children  his  daughter  might  have;  If  the  construction 
eoatended  for  by  the  Plaintiffs  be  t^e  right  one,  the  children  of  the  first  marriage 
migrht  all  die,  aivl  the  surviving  children  by  a  seoond  marriage  would  be  unprovided 
fw,  and  if  she  died  leaving  children  but  no  husband,  there  would  be  an  intestacy. 
The  words  of  tiie  bequest  -^1  be  satisfied  by  including  all  children  and  any  husband, 
and  by  holding,  that  the  meaning  of  the  word  husband  is  Umited  in  that  olauae  only, 
in  which  Captain  Wilbraham  is  specifically  mentioned.  In  Barrington  v.  Trisiram  (6 
Ves.  345),  undOT  a  gift,  "  upon  trust  for  and  for  the  benefit  of  all  and  every  the  child 
and  children  of  the  testator's  niece,  Mrs.  Tristram,  the  wife  of  the  Beverend  Thomas 
Tristram,"  the  children  of  a  subsequent  marriage  of  the  niece  bom  before  the  period 
of  distribution,  were  held  entitled  to  take. 

Thk  BiASTSB  OF  THX  BoLiA  [Lord  Langdale].   I  feel  much  obliged  to  Mr.  Lloyd 
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for  his  T6i^  able  aigunu^tt  bat  I  do  not  lAiink  I  need  troaUe  yon,  Bfo.  Tmney,  to 
reply  in  thiB  case. 

If  I  were  at  liberty  to  make  a  will  for  this  ^ntleman,  or  to  conBtme  it  upon  a 
conjeoture  of  what  he  would  hare  done  if  the  circunutanoes  had  been  present  to  hia 
mind  at  the  time,  I  should  have  no  hesitation  at  all  in  giving  that  oonstmction  which 
would  meet  Mr.  Lloyd's  [836]  view ;  but  I  am  not  at  liberty  to  do  any  such  thing : 
I  must  take  the  wcn^s  as  they  stand. 

This  is  an  eztremely^  ill-drawn  will,  and  I  am  satisfied  this  gentleman  had  not  in 
his  mind  any  such  oontmgency  as  that  which  has  happened.  His  will  does  not  contain 
such  a  geaenX  descripti<m,  or  any  such  statement,  as  to  enable  me  to  construe  the 
words  in  a  way  to  give  efEisct  to  uat,  which  probid>ly  would  have  been  his  intention, 
and  which  he  would  have  expressed,  if  he  had  contemplated  the  eontingenoy  which 
has  happened.  This  testator  was  possessed  of  very  considerable  sums  of  stock.  Ho 
had  two  dauditers,  one  who  was  married,  but  had  no  children,  and  another  who  was 
unmarried.  He  divided  the  sums  in  question  between  his  two  daughters.  To  the 
unmarried  daughter,  he  gave  one  moiety  absolutely  "to  her,  her  heirs,  and  assigns." 
There  is  the  same  expressions  in  the  gift  to  the  married  daughter,  "  to  her,  her  heirs, 
and  assigns."  With  respect  to  the  married  daughter,  who  had  no  children,  he  meant 
to  prov^e  for  the  children ;  he  meant  to  give  something  to  the  husband,  if  he  and 
the  ehiklren  survived  the  wife ;  but  in  no  other  event. 

I  agree  with  Mr.  Lloyd  that  there  were  four  contingencies,  but  he  provides  for 
three  only ;  first,  in  the  ease  of  the  daughter  surviving  her  husband  and  children :  in 
that  case,  be  desires  the  moiety  which  he  nad  intended  for  her  family,  to  be  tnuuleiTed 
to  her  riisolntely,  "  to  her,  her  heue,  and  assigns  for  ever ; "  that  is,  if  she  became  a 
childless  widow,  she  was  to  be  the  absolute  owner  of  this  moiety,  in  the  same  manner 
that  he  had  made  her  sister  absolute  owner  of  the  other. 

\S3lS]  The  next  event  he  provides  for,  is,  if  she  dies,  leaving  h&c  husband  and 
children.  In  that  event,  he  makes  a  gift  to  the  husband  for  life,  and  afterwards  to 
the  children.  There  is  a  third  contingency ;  if  she  died,  leaving  a  husband  and  no 
children,  in  that  case,  he  gives  the  fund  over  to  the  other  daughter,  and  the  husband 
gets  nothing. 

If  he  had  been  asked,  whether,  intending  to  provide  for  his  daughter  and  her 
children,  he  meant  to  say  this,  that  if  she  married  twice,  and  left  no  children  by  the 
first  husband,  surviving  her,  but  several  children  by  the  second,  those  children  should 

fo  without  provision,  one  could  hardly  think  that  he  would  have  assented.  It  is, 
owever,  possible ;  iw  this  mntleman  might  have  disapproved  of  a  second  marriage, 
and  might,  on  tiuit  account,  nave  made  no  provision  tat  the  duldren  in  tdiat  events 
though  it  seems  to  me  to  be  improbable. 

Under  these  circnmstances,  the  question  which  arises  in  diis  ease  is,  whether  ho 
has  used  such  general  words  in  describing  the  children  who  are  to  take,  as  justifiea 
the  Court  in  comprising  the  children  of  the  second  husband ;  that  is  the  question. 

She  had  a  husband  at  the  time.  First,  he  gave  it  to  her  for  her  separate  use, 
independent  of  her  husband,  and  if  she  survived  her  husband  (which  I  can  only 
consbiie  to  mean  her  present  husband)  and  children,  the  trustees,  whenever  that 
event  takes  place,  are  to  transfer  the  said  three  sums  to  her,  her  heirs,  and  assigns 
for  ever ;  but  should  she  die  leaving  a  child  or  children,  that  they  shall,  after  her 
death,  pay  l^e  said  dii^mds  to  her  husbuid  Captain  Wilbraham,  using  tiie  very 
same  expression  used  before  "  to  her  husband,"  and  adding  by  way  of  exemplification, 
"Captain  Wilbraham." 

[387]  Now,  Mr.  Lloyd  has  very  ingeniouslv  argued,  that  this  expression  "  Captain 
Wilbraham  "  limited  the  meaning  of  the  word  "  husband  "  to  that  pwrtioolar  clause  ; 
and  as  that  limitation  was  not  contained  in  the  former  clause,  ^e  word  "  husband  " 
might  be  construed  to  mean  any  husband  she  might  happen  to  have.  I  confess  I  do 
not  think  that  this  is  a  liberty  I  can  take  with  the  words.  She  had  a  husband, 
by  description  applicable  to  it  Well,  then,  pay  the  dividends  to  her  husband  Captain 
Wilbraham  during  hia  life,  and  at  his  death,  transfer  the  said  three  sums  among  her 
children.  And  we  come  again  to  the  last  clause,  which  is  this,  "should  the  said 
Julia  Fanny  die  during  the  lifetime  of  her  husbuid,  without  leaving  children,  then 
the  funds  are  given  over." 
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If  I  ooold  hare  found  any  oxpreadons  in  this  will,  extending  the  bequest  to  ber 
difldren  generally,  without  reference,  either  expressly,  or  by  necessary  implication,  to 
tbe  hnsMuid,  she  ^en  had,  I  should  have  had  great  satis^tion  in  so  construing  this 
wiU ;  but  taking  the  words  of  the  will  as  they  stand,  it  appears  to  me,  that  I  am  nob 
at  liberty  to  construe  "  her  children  "  to  be  any  other  chudren  than  those  she  might 
hare  by  ^at  particular  husband. 

I  very  much  re^t  to  see  such  a  result,  for  the  consequence  might  have  been, 
that  none  of  her  children  living  at  the  time  would  have  been  provided  for  at  all ;  I 
think,  however,  this  is  necessary  effbct  of  this  will,  and  I  must  make  a  declara- 
tioD  aoo(»rdin j^y. 

[888]   In  re  Bbaoet.   May  6,  8,  1845. 

Uoder  ordinary  circumstances,  an  order  for  taxation  may  be  obtuned  as  of  course  by 
third  parties,  **  liable  to  pay-" 

This  was  a  special  application  made  by  a  mortgagor,  for  the  taxation  of  the 
hH  of  costs  of  the  mortgagee's  solicitor,  which  he,  the  Petitioner,  was  liable  to 
pay.  An  objection  being  raised,  that  the  order  might  have  been  obtained  as  of 
eoaiBe, 

Mr.  Hardy,  for  the  Petitioner,  mbmitted,  that  the  appliciUaon  was  neceesuily 
made  specially,  and  he  stated,  that  the  undeiHBecretuy  had  so  informed  his  client. 

Mr.  Turner,  am/ni.  The  Petitioner  might  have  obtained  the  order  as  of  oourse : 
he  ought  therefore  to  be  ordered  to  pay  the  costs  of  this  speoial  petition. 

Ths  Mastsb  of  the  RolI/B  said,  he  would  make  inquiry. 

May  8.  Thx  Master  of  the  Rolls  [Lord  Langdalel  It  appears  that  the 
parties  agreed  that  a  sum  of  money  should  be  depoaitM,  and  that  unless  the  amount 
d  the  biDs  should  be  agreed  upon,  tbey  should  be  taxed.  The  parties  did  not  agree 
im  the  amount,  and  therefore  it  became  necessary  to  tax  the  bills  in  the  ordinary 
ny.  The  secretary  had  no  difficulty  in  giving  the  order  as  of  course,  except  this, 
that  Uie  party  applying  for  it  stated,  that  there  had  been  some  speoial  agreement 
bttween  tbe  parties,  but  he  could  not  explain  the  nature  of  it  If  it  had  been  stated 
USSS^  t^t  no  special  ^preement  existed,  tin  order  would  have  been  of  course. 

U  has  been  established  that  third  puties  liable  to  pay  may,  under  ordinary  oircum- 
staooes,  obtain  an  order  for  taxataon  as  of  course. 


£889]  Fraseb  v.  Wood.   Fa.  24,  1845. 
[S.  C.  14  L.  J.  CSl  220.] 

Where  there  has  been  great  delay  and  there  is  little  hope  of  perfecting  the  title 
within  a  reasonable  time,  the  Court  will  dismiss  a  purchaser  with  costs. 

Iq  1842  the  Defendant  contracted  to  purchase  an  estate.  A  suit  for  specific 
performance  having  in  the  same  year,  been  instituted  by  the  vendors,  it  appeared, 
that  the  vendors  claimed  under  a  testator  who  died  in  1809,  and  subject  to  his 
debts:  that  a  creditor's  suit  had  been  instituted  in  1813,  and  a  decree  for  an 
account  and  sale  made  in  1817,  since  which  time  nothing  effectual  had  been  done  in 
the  Boit^  and  no  report  of  debts  had  been  actually  confirmed.  After  so  great 
dday,  no  furtiier  time  was  given  to  the  vendors  to  eomplete  their  title,  ana  tiie 
lull  for  specific  performance  was  dismissed  with  costs. 

In  1842  the  Plaintiffa  put  some  property  up  for  sale,  subject  to  special  conditions 
of  sale,  and  the  Defendant  Wood  became  the  purchaser  for  ;&31,600.  The  abstract 
was  delivered  in  May,  which  suppressed  all  mention  of  a  suit  which  is  after  stated. 
In  November  following,  the  vendors  instituted  a  suit  for  specific  performance,  in 
vhiefa  a  decree  was  made  in  April  1843,  referring  it  to  the  Master  to  inquire  whether 
ft  good  title  oould  be  made.   In  July  1843  the  Defendant  carried  in  hia  objeotions  to 
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the  title.  In  the  inTeatigation,  the  following  cirounut&nces  appeared  relative  to  the 
title  of  the  estate : — 

The  estate  had  belonged  to  John  Revett,  who,  by  his  will,  ehatged  hia  real  estates 
with  the  payment  of  his  debts.  He  died  in  1809,  and  in  1813  a  creditor's  suit(/<8n^ 
V.  White)  was  instituted,  ajid  in  1817  a  decree  was  made  for  taking  l^e  aoeounts,  anid 
for  raising  the  deficiency  of  [340]  t^e  personal  estate,  by  a  sale  of  the  real  estate. 
The  suit  nad  become  abated  in  1820,  and  in  1834  a  de<9re6  l»d  bem  made  in  a 
supplemental  suit  of  Jestu^  v.  Bev^.  The  rait  became  abated  in  1838  and  waa 
revived  in  1839 ;  but  no  effective  proceedings  had  ever  been  had,  and  no  report  of 
debts  had  ever  been  made.  It  was  therefore  objected,  that,  the  estate  being  subject 
to  the  decree  of  1817,  and  to  tiie  unascertained  debts,  a  good  title  oould  not  ro  made 
by  the  Plaintiffs. 

The  Plaintiffs,  it  appeared,  claimed  under  parties  beneficially  entitled  under  the 
will  of  the  testator ;  the  estates  having  been  by  them  conveyed  in  1825  to  trustees 
for  sale,  and  the  Plaintiff  Fraser  being  a  substituted  trustee  under  a  deed  dated 

in  1839. 

To  remove  the  objection,  the  Plaintiff,  in  February  1844,  produced  the  draft  of  the 
Master's  report  in  the  creditor's  suit,  finding  debts  to  the  amount  of  £1052 ;  but  Uiia 
report  had  never  been  confirmed. 

The  Master,  in  July  1844,  reported  against  the  title,  whereupon  the  Plaintiffs 
excited  to  the  report 

The  cause  came  on  upon  the  exceptions,  and  for  further  directions. 

Mr.  Turner  and  Mr.  Cole,  for  the  Plaintiffs,  contended  that,  after  such  a  lapse  of 
time,  the  presumption,  naturally  arising  was,  that  there  were  no  other  debts  than 
those  stated  in  the  Master's  report,  which  would  be  provided  for  out  of  the  purchaso- 
money. 

[The  Master  of  the  Kolls.  If  this  were  a  case  out  of  the  Court,  there  would 
be  a  strong  presumption  after  the  lapse  of  time ;  but  where  there  is  a  decree  [341] 
for  the  benefit  of  all  the  creditors,  and  while  the  matter  is  in  the  Master's  office,  the 
Court  cannot  act  on  such  a  presumption.  The  proceedings  in  this  Court  are  some- 
times made  use  of  to  prevent  a  party  prosecuting  n is  claims.]  At  all  events,  the  Court 
will  give  to  the  vendors  ui  opportunity  of  perfecting  their  title ;  Sugden's  Vendors 
(to1.i.  416  (10th  ed.)). 

The  Master  of  the  Rolls.  It  is  clear  that  there  is  at  present  no  title  :  the  only 
question  is,  whether  the  vendors  are  entitled  to  any  further  inquiry. 

Mr.  Kindersley,  Mr.  Wood,  and  Mr.  Simpson,  for  the  purchaser,  commented  on 
the  dates  of  the  different  proceedings  in  the  creditor's  suit,  and  argued,  that,  after 
the  gross  neglect  that  characterised  the  proceedings  in  the  creditor's  suit,  the 
irregularity  and  imperfection  of  the  proceeding,  the  wilful  concealment  of  the  exist- 
ence of  the  suit,  and  having  reg^  to  the  8|»ecial  conditions,  and  the  little  hope  of  a 
speedy  termination  of  the  btigation,  the  Flaintafb  had  no  claim  to  further  indulgence 
to  enable  them  to  make  out  a  title. 

Mr.  Cole,  in  reply. 

The  Mastbr  op  the  Bolls  [Lord  Langdale]  (after  referring  to  the  facts)  said : 
Can  any  one  entertain  a  doubt  of  the  correctness  of  the  Master's  finding,  seeing  there 
was  a  suit  in  which  the  estate  was  made  subject  to  a  decree  pronounced  in  1817,  in 
which  no  report  has  been  yet  made,  and  in  which  nothing  has  been  ascertained  as  to 
the  debts?  The  parties  rely  ou  the  ordinary  presumptione  as  between  individuals 
where  there  is  no  suit,  but,  under  the  decree,  if  the  debts  are  not  paid,  [342]  the 
creditors  have  a  right,  at  any  time,  to  come  in  and  be  admitted.  In  the  Master's 
office  the  Plaintiffs  relied  on  the  presumption,  and  seem  staf;gered  at  the  objection, 
and  how  did  they  try  to  get  rid  of  the  defect  ?  I  am  unwilling  to  suppose  that  they 
obtained  from  one  of  the  Masters,  ignorant  of  the  facts,  a  report  in  the  absence  of  the 
parties  interested :  yet  it  appears,  that  to  this  hour  they  have  not  been  able  to  con- 
firm the  report,  and  they  can  only  produce  the  draft  report  in  1844,  which  has  not 
been  confinned. 

A  sale  has  been  ordered  under  the  Court,  but  there  have  been  so  many  irr^u- 
luities  in  the  proceedings,  that  no  man  will  believe  that  this  matter  can  be  set  right 
without  great  delay  and  expense.   The  question  is,  whether  this  is  one     those  cases 
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in  which  the  Court  has  given  time  to  the  Plaintiff  to  set  the  matter  right.  I  did  so 
in  Siddciham  v.  BarringUm  (3  Beavan,  624,  4  Beavan,  110,  and  5  Beavan,  261) ;  but 
each  case  must  depend  on  its  peculiar  circumstances.  I  must  see  that  the  parties 
have  not  been  in  grievous  error  ;  and  I  ought  also  to  see  some  probable  chance  of  the 
difficulty  being  got  over  in  a  short  time.  I  do  not  see  either.  If  I  did,  I  should  act 
as  I  did  on  a  former  occasion,  and  give  leave  to  present  a  petition  for  a  reference  back 
to  the  Master ;  but  I  see  no  reason  to  give  time.  The  exceptions  most  be  overruled, 
and  oa  farther  directions,  the  bill  must  be  dismissed  with  costs. 


[343]  Hakvxt  p.  BiGNOLD.   JlfonA  5,  11, 1845. 

Where  a  Plaintiff  by  his  bill  prays  the  dissolutaon  and  winding  up  of  a  company,  he 
cannot  sue  on  behalf,  &o.    All  the  partners  must  be  made  parties. 

This  case  came  before  the  Court  upoa  a  demurrer  on  record  for  want  of  equity, 
and  one  ore  temis  for  want  of  parties. 

The  bill  stated  that  in  1834  a  joint  stock  company,  called  the  "  Norwich  Yam 
Company,"  was  established ;  that  the  capital  was  divided  into  numerous  shares  of  the 
amount  or  value  of  £100  a  share ;  that  John  Harvey,  who  had  ten  shares  therein, 
died  in  1842,  and  that  the  Plaintiffs  were  his  executors;  that  the  Defendants  the 
jveaent  directors,  had  made  profits  which  tbev  refused  to  account  for,  and  that  tAwy 
also  refused  to  permit  tbe  Plaintiffii  to  sell  and  transfer  the  ten  shares. 

The  bill  charged,  that  the  Defendants  greatly  mismanaged  the  tUEEairs,  and  that  it 
had  become  a  very  losing  concern,  and  that  it  would  be  to  the  advantage  of  all  Ute 
shareholders,  to  dissolve  and  wind  it  up ;  but  that  the  Defendants  declined  to  take 
tiia  necessary  steps  for  that  purpose,  and  threatened  and  intended,  against  the  oon- 
aeut  of  the  shareholders,  to  carry  on  the  business,  to  contract  debts  on  account  of  the 
company,  and  pledge  the  credit  thweof,  and  apply  the  assets  of  the  company  to  their 
ownprivate  use. 

The  bill,  which  was  filed  against  the  directors  by  the  two  Plaintiffs  on  behalf  of 
themselves  and  all  the  (Aher  shareholders  except  the  Defendants,  prayed  an  account  of  the 
dealing  ud  transactions  of  the  company,  and  that  it  mi^ht  "be  dissolved  and 
determined,  and  that  [34^  the  aeoounts  and  afiairs  of  the  said  co-partnership  and  of 
the  several  partners  tnerein  in  respect  thereof  might  be  wound  up,  ascotained,  settled, 
and  adjusted,  by  and  under  the  oirectaon  and  decree  of  the  Court,"  and  for  an  appli- 
cation of  the  assets  and  division  of  the  surplus. 

To  this  bill  the  Defendants  demurred  for  want  of  equity,  and  at  the  Bar  they  also 
demurred  ore  ienits  for  want  of  pirties. 

Mr.  Turner  and  Mr.  Bates,  in  support  of  the  demurrer,  contended,  that  where  the 
bill  sought  to  have  a  concern  wound  up,  all  the  partners  must  be  made  parties,  and 
that  some  could  not  sue  on  behalf  of  the  others.  That  here  there  was  not  even  an 
allegation  that  the  parties  were  numerous,  for  though  the  shares  might  be  numerous, 
yet  the  parties  holding  them  might  be  few.  They  referred  to  Loseomhe  v.  RvaseU  (4 
Km.  8),  Bkhardson  v.  Hastings  (7  Beav.  301,  323),  £vans  v.  5(ofa»  (1  Keen,  24),  ^To/i- 
mrlh  V.  Holt  (4  MyU&  C.  619),  Harrison  v.  Arn^tage  (4  Mod.  143),  Long  v.  Yonqe  (2 
Sen.  369),  Mbo  r.  Stamhepe  (Y.-C.  E.  2d  March,  and  July  12,  1844),  IfttelMsm  v. 
Lma  (2  Y.  &  C.  (C.  C.)  607,  6  &  7  Vict  o.  111). 

Mr.  Bonpell  and  Mr.  Younge,  in  support  of  tbe  bill,  contended,  that  in  many 
eases  where  the  object  sought  for  was  for  the  common  interest  of  all,  a  few  might  sue 
on  behalf  of  the  others,  and  that  here  it  appeared  that  the  shares  were  numerous. 
If  it  were  otherwise  justice  could  not  be  administered.  They  cited  Harvetf  v.  Hartey 
(4  Beav.  215). 

[346]  Mr.  Bates,  in  reply.  The  allegation  ought  to  have  been  that  the  jwfiM  and 
not  that  the  shares  are  numerous. 

TSK  Mahtbb  of  the  Rolls  [Lord  Langdale].  I  think  the  demuirer  for  want  of 
psrties  is  sustained,  but  that  the  demurrer  for  want  of  equity  is  not. 

The  general  rule  is,  that  when  you  are  seeking  for  the  dissolution  of  a  partnership, 
it  being  perfectly  clear  that  all  Uie  partners  are  accountable,  you  must  nave  all  the 
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partnen  preMnt  I  agree,  there  might  pombly  be  oues,  in  which  the  allegatioiie  of 
tiie  lull  an  auoh,  u  to  nu^  it  expMiant  aod  ri^t  to  depart  from  that  sbict  role ; 
bat  I  think  it  would  be  diffionlt  to  find  an  inetanoe  in  which  euoh  allegations  woaki 

be  consistent  with  the  facts  of  the  case ;  however,  such  allegations  do  not  exist  here. 

This  case,  independent  of  the  other  equity  which  is  sought  to  be  established, 
prays  a  dissolution  and  distribution,  and  caUs  uptm  the  Court  to  proceed  to  do  things 
in  which  the  absent  parties  have  an  interest.  That  cannot  be  done.  That  they 
ought  to  be  here  is  manifest ;  for  it  cannot  be  denied  that  they  mtist  have  conflicting 
interests  amongst  each  other.  That  being  so,  I  think  I  most,  upon  the  principle  upon 
which  I  have  before  acted  and  which  has  been  followed,  allow  the  demurrer  for  want 
of  parties. 

I  must,  at  the  SMue  time,  allow  the  Plaintifi  leave  to  amend,  and  I  will  not  confine 
it  to  adding  parties,  but  will  give  them  leave  to  amend  as  th^  may  be  advised,  tor 
the  purpose  of  altering  the  prayer  oi  this  bill,  in  such  manner  as  they  may  think 
fits  in  order  to  limit  the  reli«  asked  to  soch  as  may  be  had  on  tiie  reeoid  as  now 
framed. 

[346]  I  consider  it  to  be  clearly  established,  and  very  much  for  the  advantage  of 
all  persons  engaged  in  these  joint  stock  conoems,  that  where  there  is  a  plain  com- 
munity of  interests  between  the  Plaintifis  on  the  record  and  those  on  whose  behalf 
they  sue,  you  cannot  object  for  want  of  parties.  The  question  is,  whethw  you  have, 
either  on  the  record  or  from  the  nature  of  the  transaction,  sufficient  to  uiew  that 
then  cannot  be  a  community  of  interests  between  those  on  Uke  reowd  and  those  on 
whose  behalf  they  sue;  if  that  be  sc^  the  objection  for  want  <d  proper  parties 
prevails. 

I  wish  to  observe^  that  this  rufe  is  vary  often  eztremdy  inconvenient  Joint 
stock  oom^anies  have  extended  of  late  years  to  such  a  dcvrae^  and  so  very  many 
important  mterests  are  involved  in  them,  that  the  old  rules  cs  the  Court  have  oecome 
inapplicable  to  them,  the  persons  being  so  numerous  you  don't  know  how  to  grapple 
wiui  the  rights  of  the  parties.  I  am  very  sorry  there  is  not  power  to  do  that  which 
the  Flaintins  ask  for.  I  should  be  very  glad  U  power  was  given  to  the  Court  to  do 
it  (see  6  &  7  Vict.  c.  Ill,  s.  22} ;  but  I  am  afraid  it  can  only  be  done  by  the  act  and 
aanction  of  the  Legislature. 

I  overrule  the  demurrer  for  want  of  e<^t^,  and  allow  Ae  demurrer  tot  want  of 
parties,  but  without  coste,  and  I  give  the  Plaintilb  leave  to  unend  the  lull  as  they 
may  be  advised. 


[317]  CoNOLLT  V.  Fabbbll.   Conollt  v.  Butohbb.        26,  27, 

March  3,  18,  1845. 

[S.  C.  14  L.  J.  Ch.  189 ;  9  Jur.  242.    For  subsequent  proceedings,  see  10  Beav.  142.] 

A  testator  bequeathed  a  house,  &o.,  to  his  wife,  for  the  use  of  herself  and  his  daughter, 
subject  to  the  following  trust,  "  that  his  wife  and  daughter  should  live  together,  and 
that  his  wife  should  take  charge  and  see  to  the  maintenance  and  support  of  his 
daughter,  duriug  her  minority,  with  the  instructions  of  H.  C."  He  also  gave  £100 
to  his  wife,  in  addition  to  the  house,  &c.,  for  the  farther  support  of  herself  imd  his 
daughter.  Hdd,  that  the  widow  took  absolutely,  subject  to  a  trust  for  the  main- 
tenance and  support  of  the  daughter  during  minority,  and  which  did  not  cease  nprai 
her  marriage  under  age. 

The  testator,  by  his  will  dated  in  1839,  appointed  his  wife  Elizabeth  and  Hugh 
Conolly  executors,  and  he  thereby  gave  and  bequeathed  to  hia  wife  Elizabeth,  all  the 
^>odwill  of  the  house  and  business,  being  situate  and  known  by  the  name  of  the  Blue 
Pig  in  St.  Mary  Axe,  with  the  stock-in-trade,  fixtures,  furniture,  &c.,  and  everything 
of  household  goods  that  he  might  be  possessed  of  at  the  time  of  his  death,  for  the  uu 
of  his  wife  Elizabeth  and  hia  daughter  Sarah  Ann,  subject  to  the  following  trust;  that 
his  wife  Elizabeth  and  his  the  sud  testator's  said  daughter  should  live  tf^ther,  and 
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tfaftt  his  wife  should  take  charge  and  see  to  the  maintenanoe  and  support  of  his  said 
daughter  during  her  minority,  with  the  instruction  of  the  said  Plaintiff  Hugh  GonoUy ; 
and  if  his  wife  Elisabeth  should  dispose  of  the  busineaa,  &c.,  of  the  said  pabUc-house 
in  St  Maiy  Axe  afomaid,  then  he  denied  that  Hugh  Ccmolly  and  his  wife  should 
act  j<nntly,  uid  adopt  the  best  means  which  might  seem  expedient  to  tiiem,  for  tiie 
fatne  maintoianoe  of  his  said  daughter  during  ber  minority. 

And  he  gave  and  bequeathed  to  his  said  daughter  Sarah  Ann  the  sum  of  £330, 
which  sum  was  then  held  in  trust  for  him,  fmd  at  interest,  in  the  hands  of  Messrs. 
Calvert  &  Co.,  brewers,  at  5  per  cent.,  with  power  to  Hugh  Ck>noIl;^  and  his  wife  to 
place  the  said  sum  of  ^£330  in  the  public  funds  or  stocks,  in  their  joint  names,  for  his 
oanditer  Sarah  Ann,  and  to  receive  and  take  the  dividends,  and  to  apply  the  same  to 
the  oest  advan-[348j-t8ge  for  his  said  daughter  Sarah  Ann.  And  he  also  desired  that 
the  said  principal  sum  of  £330  should  not  be  touohed,  bat  remain  at  interest  until  his 
said  daughter  should  attain  the  age  of  twenty-one  years,  then  to  be  disposed  of  to 
her  advantage,  as  his  wife  and  Hugh  GonoUy  should  deem  most  expedient. 

And  the  sud  testator  directed  Uiat  the  sum  of  £106,  which  then  stood  in  his  name 
in  the  3^  per  cents.,  should  be  transferred  into  the  joint  names  ttf  hia  wife  and  Hngh 
Ck>nolIy ;  and  the  said  testator  desired  them  to  recaye  the  interest  and  annual  income, 
and  apply  the  same  towards  the  maintenance  of  his  said  daughter  Sarah  Ann,  until 
she  should  attain  the  age  of  twenty-one  years,  and  the  said  testator  directed  that 
immediately  on  his  said  daughter  attaining  that  age,  the  said  sum  of  £106  should  be 
sold,  with  the  consent  of  his  wife  and  Hugh  GonoUy,  and  the  produce  thereof  be 
immediately  divided  between  his  (the  said  testator's)  two  sons  equally,  share  and  shu^ 
iJike.  And  the  said  testator  directed,  that  in  case  of  the  death  of  eitiier  <A  them,  then 
the  shares  of  the  deceased  should  go  to  the  survivor  of  them. 

And  he  also  gave  and  bequeathed  the  sum  of  £100,  then  standing  in  his  name  in 
tihe  3  per  cent,  consolidated  annuities,  in  the  Bank  of  England,  to' his  wife,  "  in  addition 
to  the  house,  furniture,  and  goodwiU,  as  afcnesaid,  far  mefmvur  w^pert  of  hen^f  mid 
h»  daughter  Sarah  Ann." 

The  testatCHT  died  in  Februaiy  1839,  and  his  daughter  resided  with  her  mother, 
and  was  maintained  by  her  until  September  1840,  when  she  married  Farrell. 

[3^]  After  the  testator's  death,  his  wife  EUzabeth  married  Butcher,  and 
sabsequently  died. 

The  principal  question  in  the  cause  was,  what  interest  the  widow  and  daughter 
took  in  the  goodwill  of  the  house  and  business,  with  the  stock-in-trade,  fixtures, 
famiture,  and  effects,  which  were  of  the  value  of  £390,  and  also  in  the  £100  3  per 
cents,  mentioned  in  the  wiU. 

Mr.  Kindersley  and  Mr.  Glasse,  for  the  Plaintiff  GonoUy. 

Mr.  KoupeU  and  "iSx.  Willoock,  for  the  testator's  daughter  and  her  husband, 
omtended,  tut  there  was  a  gift  to  tjie  testator's  wife  and  daughter  in  joint-tenancy, 
and  that  the  same  not  having  been  severed  by  their  marriages,  the  whole  belonged  to 
the  daughter  by  survivorship,  or  secondly,  that  they  took  as  tenants  in  common ;  and 
thirdly,  that  at  all  events,  there  was  a  valid  trust  for  the  maintenance  and  support  of 
the  daughter,  which  did  not  cease  upon  her  marriage,  but  continued  aftOTWvds, 
during  her  minority. 

Mr.  Purvis  and  Mr.  Borton,  for  the  representative  of  the  testator's  widow, 
contended,  that  the  testator's  widow  took  an  absolute  interest  in  the  property, 
sabject  to  the  daughter's  claim  for  maintenance ;  but  that  such  right  ceased  upon 
her  marriiuro,  and  her  ceasing  to  live  with  her  mother. 

Mr.  Tmotson,  for  the  twtator's  sons,  objected  to  tihe  costs  of  the  litigation 
falling  upon  iJieir  legacy. 

iSe  following  authorities  were  cited : — Braeehridge  v.  CooUe  (2  Plowden,  418), 
Jvfifter  T.  Jultber  (9  Sim.  m\Oilhert  [350]  v.  BeKnett  (10  Sim.  371),  Dt  WitU  v.  D» 
WiUe  (11  Sim.  41),  Woodt  v.  Woods  (1  MyL  &  Cr.  401),  mthmtt  v.  IFiUon  (1  Keen, 
80),  Pride  v.  Fooks  (2  Beav.  430),  Longmore  v.  Elam  (2  Y.  &  0.  (0.  0.),  363),  Wood  v. 
Riehardson  (4  Beav.  174),  Pratt  v.  Ckwrch  (4  Beav.  177),  Thorpe  v.  Ovm  (2  EUire,  607), 
EUu  V.  Maxwell  (3  Beav.  587),  Foley  v.  Parry  (5  Sim.  138),  and  Camden  v.  Bmson 
(before  Sir  G.  G.  Pepys,  M.  E.  13  August  1835),  in  which  there  was  a  bequest  to 
Sajn^  Hesbeth,  during  her  life,  in  support  of  hendf  and  three  chUdren,  and  it  was 

B.  ni.— 5* 
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held  by  Sir  C.  C.  Pepjrfl,  t^t  the  trust  for  the  daughter's  suppwt  oeaaed  on  her 
xaarriage. 

The  Mabteb  of  the  Kolus  [Lord  Langdale}.  This  case  is  open  to  great  doubly 
and  I  cannot,  upon  the  will,  find  any  clear  or  distinct  |ninciple  upon  which  to  wooeed. 

This  will  disposes  of  nearly  the  whole  of  the  testate's  property  in  specific  i^aciea. 
The  testator  had  to  provide  for  hia  widow,  his  daughter,  and  two  sons,  and  after 
directing  the  payment  of  his  debts,  &c,  he  proceeds.  (His  Lordship  recapitulated 
the  bequests.)  Uonolly  and  the  testator's  widow  proved  the  will.  There  seems  to 
have  been  debts  to  some  amount,  and  there  were  no  means  of  payment,  except  by 
resorting  to  the  specific  legacies,  and  this  bill  was  filed  by  the  executors  to  have  the 
debts  ascertained  and  paid.  The  case  has  come  on  in  a  very  imperfect  state ;  but 
this  is  quite  clear,  that  the  debts,  and  the  costs  of  the  suit  instituted  for  the  protection 
of  the  executors  and  the  administration  of  the  estate,  must  be  paid  oat  <rf  the  specific 
[361]  legacies,  and  be  thus  borne  hy  die  persuia  who  are  the  partaken  m  the 
testator's  bonn^. 

The  »mseqaenoe  is,  that  the  apeoifie  Iraacies  will  undergo  a  reduction,  and  die 
contest  then  arises  upon  the  reduced  func^  which  will  remain  after  ocmtoibntioii 
between  the  specific  legatees  towards  the  payment  of  the  debts  and  costs. 

On  the  principal  question,  I  think,  after  carefully  reading  the  will,  that  it  was 
intended  that  the  mother  should  take  these  legacies  absolutely,  subject  to  the 
maintenance  of  her  daughter  during  her  minority,  and  I  think  there  is  something 
more,  in  this  case,  than  a  gift  to  a  mother  "  in  support  of  herself  and  children,"  because 
here,  the  gift  is  to  the  moUter,  for  the  use  of  herself  and  her  daughter  in  trust  to  "  see 
to  the  maintenance  and  support  oi  his  daughter  daring  her  minority,"  which  words 
will  not  be  satisfied  without  giving  something  more.  It  goes  beyond  the  case  of 
Camden  v.  Benson,  becaose  of  these  words,  which  follow  after  the  gift,  namely,  "  for 
the  ose^"  &o.,  and  it  appean  to  me,  that  the  daughter  must  be  considered  as  entitled 
to  be  maintained  and  supported  down  to  the  time  of  her  attaining  twenty-one,  though 
she  married  in  the  meantime. 

A  proper  sum  must,  therofore,  be  allowed  to  the  daughter  for  her  maintenance, 
from  the  time  of  her  marriage  to  the  time  of  her  attaining  twenty-one.  If  the 
amount  cannot  be  settled  by  arrangement,  it  must  be  referred  to  the  Master. 
(Note. — The  parties  agreed  that  it  should  be  taken  at  X6,  10s.  per  annum.) 

I  ma^  observe,  that  in  a  case  cited.  Pride  v.  Fo(^  (2  Beavan,  430),  the  question, 
as  to  maintenance  and  advancement,  was  [362]  not  much  litigated  hen,  but  all  parties 
wen  anxioas  for  their  continuance.  I  do  not^  thenfore,  look  on  that  case  as  a  voy 
high  authority. 


[362]  Walond  v.  Walond.  April  8,  15,  1845. 

On  openiiw  the  Inddings  in  the  case  of  property  held  for  Uvea,  the  Court  imposed 
the  oondition,  that  the  party  opening  shoald  be  bound  by  his  oSn,  if  no  better 
bidding  eould  be  et^creed. 

In  June  1844  a  parsonage  and  tithes  held  for  two  lives,  were  sold  for  .£4700, 
under  the  decree  in  a  creditor's  suit.  They  were,  afterwards,  resold  in  November 
1844  for  £5500. 

Mr.  Mylne  now  moved  to  open  the  biddings,  on  an  advance  of  £360.  He  cited 
Cochrcme  v.  CoehroM  (2  Euss.  &  M.  684),  Laxoreiue  v.  HaUidagf  (6  SinuHis,  296),  and 
Price  V.  North  (2  Y.  &  Coll.  (Exch.),  620). 

Mr.  Turner  and  Mr.  Chapman,  in  opposition  to  the  motion.  The  nature  of  the 
woperty  is  very  material ;  it  is  held  for  lives,  and  i^  in  the  interval,  a  life  should 
drop,  the  value  of  the  property  will  be  greatiy  deteriorated.  The  ease  is  like  that  of 
a  colliery,  to  which  the  nUea  which  regulate  the  practice  (A  .opening  biddings  do  not 
apply.  In  JFUUams  v.  AUenbmntgh's  (Turn.  &  B.  70)  case  upon  an  <^er  to  give 
£10,000  for  a  colliery  sold  for  £8850,  a  motion  to  open  the  biddings  was  refused. 

Mr.  Nevinson,  for  the  Plaintiff,  did  not  oppose  the  motion  upon  having  a  security 
agaiiut  all  loss.   He  said  that  the  applicant  if  he  wen  outbid  at  the  sale  by  a 
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tiotitioufl  bidder,  or  by  an  insolvent  person,  would  be  dis-{3S9}-char09d,  as  well  as  t^e 
-existing  purchaser,  though  it  mi^t  never  be  possiUe  tb  oompu  such  biddw  to 
'Complete  his  contract. 

Mr.  Mylne,  in  reply.  Lord  Eldon,  in  Williams  v.  Attenbanu^  treated  a  colliery 
as  a  pwrtoership  trade,  which  cannot  be  said  of  tiie  pnsent  case.  If  a  life  were  to 
drop  before  the  re-sale,  the  applicant  would  be  the  loser,  for  he  would  be  bound  by 
his  offer. 

Tex  Master  of  thx  Boli^  [Lord  Langdale].  The  amount  offered  seems 
sufficient,  conaietently  with  the  cases,  and  I  should  have  no  hesitation  in  making  the 
order,  if  I  could  be  assured  that  no  loss  would  accrue  to  the  estate.  The  question  is, 
whether  this  has  been  done  in  any  case  in  which  the  property  was  held  for  lives  only. 
The  tenure  seems  material.  I  will  make  the  order,  if  the  applicant  will  consent  to  be 
bound  by  this  offer,  if  no  better  bidding  can  be  enforced. 

Mr.  Mylne  said  he  would  consult  hia  client 

AmU  15.  Mr.  Mylne,  on  behalf  of  ^e  applicant^  agreed  to  the  terms  proposed, 
and  the  order  was  made. 


[364]  Ths  Duks  of  St.  Albans  v.  Skipwith.   March  14, 17, 1845. 
[S.  C.  14  L.  J.  Ch.  247 ;  9  Jor.  265.   See  J2ow  v.  Adcock,  1668,  L.  R  3  a  P.  669.] 

It  cannot  be  decided,  as  a  general  proposition,  without  any  exception,  that  the 

conversion  of  ancient  meadow  into  arable  is  to  be  treated  as  waste. 
In  respect  to  waste,  a  parson  or  vicar  is  not  to  be  considered  as  merely  lessee  for  years, 

or  as  tenant  for  life,  under  a  will  or  settlement. 
The  Court  will  not  restrain  an  incumbent  from  ploughing  up  meadow  infested  with 

moss  and  weeds,  for  the  purpose  of  laying  it  down  again  in  grass  when  properly 

cleaned. 

Whether  a  patron  is  in  any  case  entiUed  to  an  injunction  to  restrain  the  incumbent 
from  ploughing  up  ancient  meadows,  gucere. 

The  Plaintifl^  in  this  cause,  was  the  owner  of  the  advowson  and  the  pitron  of  the 
rectory  of  PickwOTth,  of  which  die  Defendant  was  tJie  rector  and  inoumbent 

To  the  rectory  there  was  belcmgine  a  debe  of  somewhat  more  than  twenty  acres, 
including  three  closes  of  meadow  land  dOled  the  eight  acre,  the  five  acre,  and  the 
three  acre  closes. 

Upon  the  closes  called  eight  acre  and  five  acre  closes,  there  were  marks  of  the 
plough ;  but  the  Defendant,  expressing  his  belief,  that  they  had  been  ploughed  up, 
■and  in  tillage  within  the  last  seventy  years,  neverdieless  admitted,  that  he  had  not 
been  able  to  find  any  person,  who  could  pontirely  state,  whether  those  two  doses 
were  or  was  ever  ploughed. 

The  Plaintiff  filed  this  bill,  (Uleging  that  the  iAaee  closes  were  ancient  meadow  or 
pasture:  that  they  had  always  or  for  many  years  past,  been  exclusively  used  as 
mesdow  luid,  and  that  to  convert  them  into  tilWe  would  be  detrimental  to  the  value 
•of  the  rectory,  as  well  as  to  the  enjoyment  <^  the  rectory  house  as  a  residence,  and 
upon  affidavits,  shewing  that  the  Defendant  was  beginuing  to  plough  up  part  of  the 
meadow  land,  obtained  an  ex  parte  injunction  to  prevent  him  from  doing  w. 

The  Defendant,  in  his  answer,  stated,  that  the  grass  on  the  ^ht  acre,  and  five 
acre  cl<»e8  was  greatly  inter-[360}-mixed  with  moss  and  weeds,  and  that  he  was 
desirous  of  ploughing  up  those  two  closes  for  the  purpose  of  thoroughly  cleansing 
and  cultivating  them ;  and  when  sufficiently  cleaned  and  prepared  in  due  course  of 
husbandry,  to  lave  the  same  laid  down  again  in  grass  seeds,  of  such  an  improved 
^aality  and  nature,  as  the  present  advanced  state  of  agricultural  science,  in  connexion 
with  experience,  had  shewn  to  be  best  suited  to  the  soil.  He  also  sai(^  that  he  had 
•oonsulted  very  expenenced  aariculturalists  upon  the  point,  and  that  it  was  their 
ofHnion  also,  that  it  would  be  oeneficial  to  the  two  closes  to  be  ploughed  up^  cleaned 
and  cultiTated,  and  afterwards  laid  down  in  grass  again,  as  contemplated  by  the 
Defendant    And  he  stated,  for  himself,  that  if  he  were  permitted  to  carry  his 
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intentions  into  effect,  tiie  condition  and  state  of  the  two  closes  would  be  grettif 
improved ;  and  that  he  believed,  that  the  permanent  value  of  ^e  rectory,  in  t 

Cniaiy  view,  would  be  greatly  increased,  and  would  not,  as  a  lesideno^  be  in  tka 
■  decree  deteriorated  in  value. 

Upon  this  answer,  the  Defendant  moved  that  the  injunction  might  be  dtssolrsd. 

Mr.  Kindersle^  and  Mr.  Glasse,  in  support  of  the  motion  to  dissolve,  ai^oed, 
that  a  parson,  having,  for  some  purposes,  a  liee-simple  vested  in  him,  was  in  a  di&reot 
position  from  a  mere  lessee  or  tenant  for  life,  and  that  there  was  no  instance  in  wbicli 
an  injunction  like  the  present  had  been  granted.  That  if  a  parson  could,  in  no 
instance,  plough  up  meadow  land,  the  sou  would,  for  ever,  be  fettered  with  o» 
species  of  cultivation,  however  detrimental  to  the  Isind,  and  to  all  persons  who  might 
afterwards  become  interested  therein.  In  The  Countesa  of  Jutland's  cate  (1  Lerinti,' 
107),  a  prohibition  was  [366]  moved  to  prevent  a  parson  digging  new  mines  of  coil 
in  his  ^ebe,  and  from  felling  trees,  "  but  the  Court  held,  that  it  lay  not  for  inine^ 
for  if  so,  no  niines  in  uiy  gleoe  should  be  now  opened." 

Again,  that  it  did  not  appear  that  these  were  ancient  meadows,  which  was  the 
point  to  be  first  established.  Goring  v.  Qm-ing  (3  Swan.  661) ;  and  that  even  if  tbef 
were,  then  considering  their  present  worn-out  state,  that  which  was  intended  to  be 
done  would  be  a  benefit,  and  not  a  waste  to  the  glebe.  They  also  referred  to  ^tr^  r. 
Bel^h  (4  Bar.  &  Ad.  826 ;  35  Edw.  1,  s.  2), 

Mr.  Turner  and  Mr.  Amphlett,  for  the  Plaintiff.  It  has  been  settled,  "  that  tW 
patron  of  a  living  may  have  an  injunction  against  the  incumbent  to  stay  waste.' 
Knighi  v.  Mmely  (Ambler,  176;  Martin  v.  Coggar^  1  Hog.  130),  and  the  authoritafl» 
establish,  that  to  plough  up  ancient  meadow  is  waste,  and  therefore  the  PlaintifT  i> ; 
entitled  to  retain  the  injunction.  The  incumbent  having  but  a  life  interest,  it  is  but  I 
reasonable  that  the  successors  should  be  protected. 

The  land  has  not  been  in  tillage  for  seventy  years,  it  therefore  must  be  presumed  | 
that  they  are  ancient  meadowy  unless  Ae  Defendant  makas  out  t^e  contrary,  I 
any  doubt  exists,  the  injunction  ought  to  be  continued  until  the  fact  luu  been  I 
deterpiined. 

Mr.  Eindersley,  in  reply. 

The  Master  of  the  Kolls  [Lord  Langdale].  The  matter  seems  trifling  in  tbx 
present  instance,  but  it  involves  a  question  of  great  importance.  I  will  therefore  resA  | 
the  papers  before  deciding. 

[367]  March  17.  The  Master  of  the  Rolls.  Upon  the  evidence,  I  am  of 
opinion,  that  there  is  nothing  to  shew,  that  converting  the  two  closes  in  question 
into  tillage,  would  be,  in  any  way,  detrimental  to  the  enjoyment  of  the  rectory 
house,  as  a  residence ;  but  the  Phuntiff  contends,  that  the  Defendant  being  unaU» 
to  shew  that  the  closes  have  been  in  tillage  for  seventy  years,  it  ought  to  be  pn- 
Bumed,  that  they  are  ancient  meadow :  that  the  Defendant,  as  rector  and  incnmhent, 
has  no  right  to  alter  the  character  of  the  land,  or  the  course  of  cultivation,  for  anr 
purpose  whatever :  that  it  is  clearly  waste  to  convert  ancient  meadow  into  anw 
land :  and  that  this  Court  has  authority,  at  the  instance  of  the  patron,  to  prereot 
such  waste  by  the  incumbent. 

There  is  no  doubt,  but  that  the  conversion  of  ancient  meadow  into  arable  has,  i» 
very  many  cases,  been  considered  as  waste,  and  is  always  primd  fade  considered  u- 
waste,  both  in  this  Court  and  at  law ;  and  in  the  case  of  Svrmium  v.  Norton  (7  Bing. 
648),  upon  a  writ  of  waste  brought  bv  a  reversioner  against  a  tenant  for  years,  and  i 
plea  of  the  general  issue,  it  was  held,  that  no  evidence  could  be  given,  to  shew  thst 
the  act  was  done  to  meliorate  the  land. 

Converting  meadow  into  pasture  has  been  held  waste,  on  the  ground  tiiat  it  alten- 
the  course  of  nusbandiy,  the  nature  and  character  of  the  land,  and  also  that  it  alten . 
the  evidence  oi  titJe.  j 

As  between  lessor  and  lessee,  there  are  covenants  expressed  and  implied  I'^P^^^jV 
the  course  of  husbandry ;  and  as  between  tenant  for  life  and  reversioner  or  re-^08fl 
mainder-man,  it  is  just  to  take  care  that  the  temporary  owner  should  transmit  m 
unaltered  to  the  successor  who  is  entitled  so  to  receive  it ;  and  there  are  cases  in 
which  it  has  been  generally  held,  that  the  conversion  of  pasture  into  arable  land  i4 
waste. 
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But  even  ia  the  case  between  rerenioner  and  tenant  for  years,  Chief  Justice 
Tnndal,  after  stating  two  grouDcIa  for  MHuddering  the  aet  as  waste,  saya,  "The  kw, 
therefore,  considers  ^e  oonverdon  of  pasture  into  arable  as  prvnA  faae  injurious  to 
tile  landlord  on  tiiese  two  grounds  at  least : "  he  adds,  "  I  do  not  say  tiiat  that  which 

ia  friim&  fade  waste  may  not  be  altered  in  its  character,  if,  under  peculiar  circum- 
stances, it  should  appear  to  have  been  done  for  the  melioration  of  the  land ;  but  if 
that  be  bo,  it  must  be  expressly  stated  on  the  record." 

It  cannot,  therefore,  be  decided,  as  a  general  proposition  without  any  exception, 
that  the  conversion  of  ancient  meadow  into  pasture  is  to  be  treated  as  waste,  and  it 
is  to  be  considered  whether  it  ought  to  be  so  in  the  present  case. 

By  the  law  as  admitted  between  the  lessor  and  lessee,  or  between  tenant  for  life 
and  reversioaer,  very  valuable  improvements  in  a^culture  may  be  prevented,  during 
the  temporary  possession  of  a  tenant^  or  a  succession  of  tenants  for  years  or  life.  The 
time,  however,  comes,  when  the  fetters  imposed  by  Uie  oontraot  or  relati(m  between 
the  parties  may  be  released ;  but  if  you  apply  the  same  law  to  t^e  case  of  a  parson's 
glebe,  the  course  of  husbandry  and  cultivation  must  remain  the  same  in  all  time. 
What  is  once  arable  or  pasture  must  always  continue  so ;  and  no  rector  or  vicar  must 
employ  any  part  of  his  glebe  in  any  other  manner  than  he  found  it  [360]  employed, 
unless  he  can  prove  that  it  had  been  otherwise  employed  within  some  limited  ante- 
cedent time.  In  a  close  which  he  cannot  prove  to  have  been  employed  otherwise 
than  as  meadow,  he  is  not  to  plough,  nor  to  make  an  orchard,  nor  to  plant  a  bed  of 
potatoes,  however  convenient  and  useful  it  might  be  for  the  parsonage  tnat  he  should 
do  so.  He  must  do  nothing,  which,  as  between  landlord  and  lessee  for  years,  the 
law  has  considered  to  be  waste.  No  authority  has  been  cited  for  so  g^eral  a 
pnqxieition,  nor  even  upon  the  particular  qnesdon,  whether  the  Court  ought  to 
restrain  tlie  particular  act  now  complained  of  \  and  the  only  case  of  which  I  am 
aware,  in  which  Uie  Court  has  interfered  to  stay  the  conversion  of  debe  meadow  into 
pasture,  is  tJie  case  tA  Hoddia  v.  Feathersltme  (2  Bro.  C.  C.  5S2),  miere  the  UU  was 
filed,  not  against  the  incumbent,  but  against  the  widow  of  an  incumbent,  who  was 
doing  the  acts  complained  of  during  a  vacancy. 

Lord  Coke  (Co.  Litt.  341  a.)  says,  that  "a  parson  or  vicar,  for  the  benefit  of  the 
church  and  his  successor,  is,  ia  some  cases,  esteemed  in  law  to  have  a  feo-simple 
qualified ;  but  to  do  anything  to  the  prejudice  of  his  successor,  in  many  cases,  the 
law  adjudget^  him  to  have,  in  effect,  but  an  estate  for  life ; "  and  if,  on  the  one  hand, 
it  be  clear,  that  the  parson  or  vicar  is  not  entitled  to  use  his  glebe  as  an  absolute 
owner  may  do,  and  that  this  Court  will,  at  the  instance  of  the  patron,  restrain  him 
from  doing  various  acts  of  waste  or  destruction,  yet  it  seems,  on  the  other  hand,  to 
be  equally  clear,  that  he  is  not  to  be  considera  merely  as  lessee  for  years,  or  as 
temmt  for  life  under  a  will  or  settlement 

pool  And  considering  his  position,  the  question  is,  whether  the  act  <rf  ploughing 
up  meadow  infested  with  moss  and  weeds,  for  the  purpose  of  laying  it  down  again  in 
grass  when  properly  cleansed,  is  an  act  which,  in  such  a  case  as  this,  the  Court  will 
restrain  as  waste  ?  Finding  no  authority  upon  the  subject,  thinking  that  the  cases 
between  landlord  and  tenant  or  between  tenant  for  life  and  reversioner  do  not  apply, 
and  thinking  that  a  law  to  prevent  the  amelioration  of  glebe  lands,  by  such  means, 
would  probably  be  very  injurious  to  the  persons  who  are,  successively,  from  time  to 
time,  to  enjoy  the  possession  of  such  lands,  it  appears  to  me  that  Uiis  injunction 
ought  to  be  dissdved. 

Note. — See  also  the  following  authorities: — (1740)  Bradly  v.  Stratchy,  Bam.  C. 
C  399,  2  Ath.  216  J  (1797)  Jefferson  v.  Bishop  of  Durham,  1  Bos.  &  P.  106;  (1817) 
Wa*«r  V.  Dam,  dc,  Winchester,  3  Mer.  421 ;  (1819)  June,  Herring  v.  Dvm  of  St 
iWi,  3  Swanst  492,  and  1  Wil.  C.  G.  10 ;  (1826)  Morris  v.  Morris,  1  Hog.  23a 
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[361]  Scale  v.  Fothxroill.  AprH  16, 1845. 

Accounts  being  directed  to  be  taken  by  the  Master,  liberty  was,  W  consent,  eiven  to- 
the  parties  to  submit  to  arbitration  any  question  of  acooimt.  llie  Court  auo  gave 
liberty  to  the  Master  to  adopt  the  conclusions,  but  would  not  even  by  consent, 
m^e  it  oompnlsoty. 

This  was  a  case  of  partnership,  and  the  parties,  being  all  competent  to  oonaeDty 
agreed  tiiat  it  should  be  dissolved  from  a  specified  time,  and  tnat  the  aooounts- 
Mould  be  referred  to  the  Master  upon  spetoal  terms  agreed  upcm  between  them.  It 
was  further  adrad,  that  the  decree  might  contain  the  following  provision:  "Liberty 
to  the  pertieB  to  refer  the  question  <rf  accounts  or  prices,  or  any  part  tlienof  to> 
arbitrataon,  and  Uie  award  or  awards  to  be  adc^ited  by  Ad  Master,  and  inclnded  ia 
his  report  or  reports  as  an  item  or  items  in  the  said  acooonte." 

A  question  arose  whether  the  Court  would  authorize  Ais  clause  in  the  deoee. 

Mr.  Turner  and  Mr.  James,  for  the  Plaintifis. 

Mr.  Kindersley,  for  the  D^endants. 

The  Mastkb  of  ths  Bolls  [Lord  Langdidel  All  I  can  do  is,  to  give  directions- 
that  the  Master  be  at  liberty  to  adopt  the  omclunDns  (rf  the  arUtntora.  I  can  go- 
no  further. 

[362]   Attornet-Genebal  v.  Gell.   May  5,  1846. 

An  affidavit  cannot  be  received  on  furUier  directions ;  therefore,  where  a  Plaintifl^  oi» 
further  directions,  produced  an  affidavit  that  certun  Defendant^  having  no  fuitiiw^ 
interest  in  the  nutters,  had  signed  a  consent,  waiving  service  on  ^em  (rf  any 
subsequent  proceedings,  and  asked  that  the  decree  might  be  drawn  up,  without  an 
affi^vit  of  service  on  tiiem,  the  Conrt  rejected  such  affidavit. 

This  information  came  on  for  further  directions.  Two  of  the  Defendants,. 
Kobert  Millward  and  Francis  Millward,  the  executors  of  a  deceased  trustee,  had  signed 
a  document,  stating,  that  having  no  further  interest  in  the  matters  in  question  in  the 
cause,  and  their  costs  having  been  paid,  th^  consented  to  wuve  the  necessity  of 
serving  them  with  an^  future  order  or  proceeding  whatever  in  the  cause. 

This  document  being  verified  by  affidavit, 

Mr.  Munt  asks  that  the  decree  on  further  direction  mi^t  be  drawn  up  by  the 
registrar  witiiout  the  introduction  of  an  affidavit  iA  service,  on  tiiese  two  Defenaants,, 
of  tile  order  to  set  down  the  cause. 

The  Master  of  the  Bolls  [Lord  Langdale].  I  cannot  receive  this  affidavit  on 
further  directions,  unless  a  petition  is  presented  to  come  on  at  the  same  time.  That 
is  the  setded  practice.  ^ 

[363]   Wainuan  v.  Bowker.   May  6,  1845. 

A  party  was  directed  to  pay  certain  costs,  and  make  other  payments,  bat  was  declared 
to  be  entitled  to  be  indemnified  out  of  funds  in  Court.  Held,  that  he  was  entitled 
to  interest  at  four  per  cent,  on  all  suras  paid  for  costs  or  otherwise. 

By  the  decree  in  1828,  the  Defendant  Samuel  Barker  was  directed  to  pay  certain 
monies  into  Court,  and  also  the  costs  of  himself  and  of  the  several  other  parties,  and 
it  was  declared,  that  he  would  "  be  entitied  to  be  indemnified  "  out  of  certun  specified 
sums  in  Court,  which  were  subject  to  the  payment  <tf  annuities,  and  liberty  was. 
given  to  apply.  He  paid  the  same  accordin^y  in  1828  to  the  amount  exceeding 
£4000. 

This  was  a  petition  for  repayment  to  him  of  the  amount  so  paid  out  of  th& 
indemnity  fund,  which  had  become  released  by  the  death  of  the  annuitant  It  asked 
for  interest  at  4  per  cent,  on  the  several  payments 
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Mr.  Turner  and  Mr.  H.  K.  Cankrien,  in  support  of  the  petition,  submitted  tfaat, 
u  the  decree  had  declared  that  Barker  should  be  indemnified}  it  was  the  intention 
that  he  shonld  be  fully  indemnified,  which  could  not  unless  he  had  interest  on  his 
payments.   They  cited  SxeaOm  of  Fergm  t.  G<it€  (1  So.  &  Let  107). 

Mr.  Tinney,  eoRlnL  The  P^taoner  is  not  entitled  to  interest,  especially  on  the 
eosts. 

The  Master  g»  the  Rolls  [Lord  Langdale].  Barker  being  entitled  to  be 
indemnified,  is  entitled  to  interest  on  every  sum  he  has  paid,  and  to  the  costs  of  the 
ai^ilicaticn. 


PIM]   TOLSON  V.  Jertis.   AprU  24,  May  23,  1846. 

Any  proceedings,  however  inadvertently  had,  upon  a  deoree  or  order  not  entered  in 

the  registrar  s  book,  are  irregular  and  voidable. 
An  attachment  set  aside,  on  the  ground  that  the  order  on  which  it  was  founded  had 

not  been  entered,  through  the  mistake  of  the  officer,  and  not  through  any  neglect 

of  the  party. 

An  order  passed  in  May  1837  was,  wi^out  order,  entered  in  April  1845,  held, 
irr^;ular. 

In  this  case,  a  demurrer  was  allowed  to  the  bill  on  the  Slst  of  May  1837,  and  the 
Plaintiff  was  ordered  to  pay  the  costs. 

The  Plaintiff  having  disobeyed  the  order  to  pay  costs,  an  attachment  was  sued 
out  a^nst  him,  which,  on  the  24th  of  June  1837,  was  lodged  as  a  detainer  against 
him,  in  the  custody  in  which  he  then  was,  and  still  is  confined  for  other  causes. 

It  appeared,  that  the  Defendant  carried  the  original  order,  duly  passed,  to  the 
entering  clerk,  paid  the  fee  for  entering,  and  procured  the  order  itself.  He  then  left 
a  copy  of  the  order  (which  was  an  order  of  one  side),  for  the  entry,  or  to  be  entered, 
and  the  officer  marked  the  order  itself  "  entered,"  and  stamped  it  widi  the  office  seal, 
and  entered  the  fee  paid  for  entering  in  the  cash  book. 

This,  it  ins  stated,  bad  been  an  usual  coune  of  prooeedin^  and  that  in  cases  of 
orders  iA  one  side,  the  entry  was  usually  made  in  the  book  from  the  copy  of  the 
order  so  left.  But,  in  this  case,  the  copy  left  for  entry  was  accidentally  lost,  and  the 
order,  or  the  copy  of  it,  was  never,  in  fact,  entered  till  the  8th  of  April  1846,  as 
after  mentioned. 

Some  time  before  the  7th  of  April  1845  the  Plaintiff  discovered,  that  the  order 
on  which  the  attachment  was  issued  nad  not  been  entered,  and  he  then  gave  notice 
^66]  of  a  motion  to  discharge  the  attachment  which  bad  been  lodged  against  him. 
On  enquiry  at  the  office,  it  was  ascertained,  that  no  entry  of  the  order  had,  at  that 
time,  been  made;  but  on  the  8th  of  April  1845  the  original  order,  marked  "entered" 
and  also  marked  with  the  initials  of  the  proper  officer  and  stamped  with  tiie  official 
seal,  having  been  produced,  an  ent^  of  the  oitiler  was  then  made,  and  in  consequence 
thereof  a  notice  en  motion,  extending  the  former  notice  to  a  discharge  of  the  entry 
was  jdven. 

Mr.  Hetherington,  in  support  of  the  motion.  Every  decree  or  order  must  be 
entered  before  it  is  acted  upon.   The  attachment  is  therefore  irregular,  having  no 

legal  foundation. 

As  to  the  entry  of  the  8th  of  April,  it  is  irregular,  no  order  for  entering  nwic  pro 
fuiu;  having  been  obtained.    It  may  therefore  be  treated  as  a  nullitv. 

Mr.  Prior,  eontrit.  The  Defeudant  has  complied  with  everything  incumbent  on 
him  to  perform,  and  if  there  has  been  any  omission,  it  has  been  accidental  on  the 
part  of  an  officer  of  the  Court,  for  whom  the  Defendant  is  not  responsible.  Where 
the  order  is  what  is  called  a  one-side  order,  it  is  the  practice  to  leftve  a  copy,  which 
bewmies  the  record  nntil  the  other  entnr  has  been  made.  The  entr^  is  made  for  the 
porposM  of  the  Court,  but  the  order  is  binding  from  the  moment  it  is  pronounced. 

l^E  Master  of  the  Rolia  [Lord  Langdale].  I  will  enquire  into  the  wactiee. 
The  Phuntiff's  proposition  is  this,  that  no  order  ought  to  be  acted  on  nntu  it  has 
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been  duly  entered  in  tiie  r^psbw'a  book;  Uiat  Aoagh  tbia  order  wm  not  eo 
entered,  yet  it  was  acted  on  by  iimiing  an  attaehment^  and  that  tlierefore  it  ooj^t 
to  be  diacharged. 

He  has  no  doubt  a  right  to  avul  himself  of  any  error  or  of  the  most  technioal 
objection,  although  it  is  clear  that  no  person  has  been  misled. 

May  23.  Thk  Masteb  of  tbx  Rolls,  after  observing  on  the  facts,  and  stating 
that  it  clearly  appeared,  that  the  Defendant  did  all  that  it  was  incumbent  upon  him 
to  do  in  this  matter,  said, 

There  was  no  authority  whatever  to  make  the  entry  on  the  8th  of  April,  and  I 
am  of  opinion  that  for  the  purposes  of  this  application,  the  order  must  be  kerned  not 
to  have  been  entered  at  all. 

It  has  always  been  required,  that  the  orders  of  the  Court  should  be  duly  entered 
in  the  registrar's  book,  and  the  orders  of  the  2l8t  of  December  1833  (Ord.  Can.  57) 
expressly  direct,  that  all  decrees  and  orders  shall  be  entered  within  one  week  after 
the  same  shall  be  left  for  entiy,  and  that  all  such  entries  shall  be  examined  by  one 
of  the  clerks  of  entries,  and  be  marked  with  his  initials,  to  denote  such  examination. 
It  appears  to  me,  that  any  proceedings,  however  inadvertently  had  upon  a  decree  or 
order  not  entered,  are  irregular  and  voidable.    (See  Hinde,  432,  as  to  Decrees.) 

[367]  The  detainer  of  the  Plaintiff  under  the  attachment  which  has  been  issued, 
the  attachment  itself,  and  the  entry  of  the  order,  made  on  the  8th  of  April,  must  be 
discharged. 

As  the  Defendant  who  obtained  the  order  has  been  guilty  of  no  default  whatever, 
but  has  proceeded  with  perfect  regularity,  uid  fully  performed  his  own  part  of  the 
duty  required,  I  cannot  charge  oim  with  any  costs ;  and  as  costs  are  not  demanded 
against  any  other  person,  I  oui  make  no  order  as  to  costs  on  the  present  application. 

I  feel  very  great  regret  for  the  irregularity  which  has  oocaired ;  bat  it  is  some 
satasfaotion  to  m  informed,  that,  practically,  the  Plaintiff  has  not  suffered  much,  if 
any,  damage  from  it.  None  has  been  alleged  before  me,  and  the  costs,  for  which  the 
attachment  was  issued  against  him,  were  due  from  him  under  a  real  order,  still  in 
force,  though  not  duly  entered ;  and  although  the  detainer  was  lodged,  and  he  might 
have  been  neld  in  custody  for  that  alone,  he  was  previously  and  still  remains  in 
custody  for  other  causes. 

Discharge  the  attachment.   (See  Dyson  v.  Woodt  3  ^um.  &  C.  p.  451.) 


[368]   Matson  v.  SwtFT.   May  2,  5,  26,  1845. 

rS.  C.  14  L.  J.  CL  354;  9  Jur.  521.  See  Lord  v.  Colvin,  1867,  L.  R.  3  Eq.  743; 
Forbes  v.  Steven,  1870,  L.  R.  10  Eq.  187  ;  In  re  Be  Lancey,  1870,  L.  R.  6  Ex.  106  ; 
Attorney-General  v.  Lomas,  1873,  L.  R.  9  Ex.  34 ;  Atiorney-Chneral  v.  Hubbuck,  1884, 
13  Q.  B.  D.  279 ;  AUorney-Qeneral  v.  Marqwss  oj  AiU^ary,  1885-87,  14  Q.  B.  D. 
962;  16  Q.  £.  D.  430;  12  App.  Cas.  695;  Attomey-Qenendy.  Dodd  [18941  2  Q.  R 
150,  153,  156.] 

As  to  the  right  of  the  Crown  to  probate  duty  on  realty  of  a  deceased  party  impressed, 
in  equity,  with  the  character  of  personalty. 

J.  S.  conveyed  fee-simple  estate,  upon  trust  by  sale,  &c.,  to  pay  certain  debts,  and  the 
residue  to  himself,  ais  exeoutors,  administrators,  and  assigns,  without  any  equity 
thereon  in  favour  of  his  heirs  or  real  representatives,  notwithstanding  the  estate 
might  remain  unconverted  at  the  time  of  his  death.  The  estate  was  sold  after  his 
death.    Held,  that  no  part  of  the  produce  was  liable  to  probate  duty. 

Operation  of  a  probate  in  evidencing  the  will  and  authenticating  the  tiUe  of  the 
executor  to  property  not  cominisecr within  the  grant  of  administoataon. 

John  Swift,  being  indebted  on  mortgages,  bonds,  and  otherwise  to  several  persons, 
executed  an  indenture,  dated  the  14th  day  of  November  1836,  and  thereby  conveyed 
the  estates  subject  to  the  m<H:tgages,  together  with  some  other  estates,  to  Williun 
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Junes  and  Bobert  Hiude  in  fee,  in  trust,  when  they  in  their  discretion  should  t^ink 
proper  mnd  without  the  consent  or  o(mcarrence  of  Swift,  by  mortnge,  sale,  lease,  or 
otiier  dinioeition  of  t^e  estates,  to  raise  sudi  money  as  they  should  think  neceeaaty, 
and  stand  possessed  thereof^  on  tnist  thereout  to  pay  certain  costs,  and  then  the 
mortgi^  bond,  and  other  debts  thereui  mentioned,  and  after  and  subject  to  the 
answering  <A  snch  trusts,  "  On  trust  to  pay  the  residue  or  surplus,  if  any,  of  the 
frost  money  so  to  be  raised,  onto  Swif^  his  ezectUors,  adrnaUstrators,  and  aasigns,  amd 
that  vWumi  any  clotnt  or  eqtuty  thereon,  by  or  in  favoar  of  the  heir  or  real  represeniaHves  of 
Swift,  whether  the  same,  notwithstanding  that  the  said  trust  estate  or  any  part 
thereof  should  or  might  remain  unoonrerted  at  the  time  of  his  decease." 

On  the  23d  of  Januaiy  1837  Swift  died,  before  any  part  of  the  estate  had  been 
aold.  He  left  a  will,  of  which  he  appointed  bis  wife  an  executrix,  and  she  alone 
{voved  the  will.   This  suit  was  instituted  in  July  1637. 

[3691  In  Sei^mber  1839  the  trustees  sold  part  of  tke  estate  conveyed  to  them 
by  the  deed,  and  Hiey  soon  afterwards  oontraoted  to  sell  the  remainder.  Their 
ecosteaet  for  that  purpose  had  since  been  carried  into  execution,  under  the  direction 
of  this  Conrt. 

After  deducting  from  the  purchase*money,  the  costs  of  executing  the  tnuts,  and 
the  amount  of  t^e  debts,  the  pvrment  <rf  which  was  secured  by  the  deed,  ^ere 
remained  a  surplus  or  residue  of  £l0f632,  Is.  Sd.,  and  there  was  in  Court  a  sum  of 
£1767,  lOs.  7d.  undistributed. 

The  purchase-mon^  had  been,  in  the  administration  of  the  est^  treated  as  the 
pervoualty  of  Swift 

Under  these  circumstances,  the  Commissioners  of  Her  Majesty's  Board  of  Stamps 
claimed  to  be  entitled  to  probate  dutv  in  respect  oi  the  £10,832,  Is.  3d.,  and  they 
desired  payment  of  tiie  amonnt  of  sucn  probate  duty  out  cl  tiw  £17B7,  lOs.  7d.  now 
in  Conrt. 

This  petition  was  presented  by  the  Plaintiffs,  and  they  grayed,  that  if  the  Court 
ehoold  be  of  opinion  that  the  probate  duty  was  pa^aue  in  resjiect  of  the  sum  erf 
X10,832,  Is.  3d.,  the  amount  thereof  might  be  ascertained  and  paid. 

Mr.  Puiris  and  Mr.  Glasse,  for  the  Petitioners,  and 

Mr.  Kindersley  and  Mr.  G.  Turner,  for  parties  in  the  same  interest,  argued  to  the 
effect  following: — The  doctrine  of  equitable  conversion,  peculiar  to  this  Court, 
operates  merely  to  settle  the  devolution  of  and  the  rights  to  property,  as  between  the 
real  and  personal  representatives  of  a  party,  but  itlias  no  application  to  the  fiscal 
1^70]  demands  of  the  Crown.  The  rigat  to  probate  duty  depends  on  the  actual 
situation  of  the  property  at  the  death  of  the  testator.  If  it  be  then  personal  estate, 
it  is  liable  to  the  dut^,  but  if  actual  real  estate,  it  is  exempt  Here  there  was  no 
conversion  in  the  lifetime  of  the  testator ;  and  at  his  death,  it  was  de  faeto  land.  In 
WrigM  v.  Bote  (2  Sim.  &  Sl  323),  a  mulgage  was  made  with  a  power  of  sale,  and 
the  aortas  was  limited  to  the  executors  awl  administrators.  It  was  held,  that  if  the 
sale  had  t^kea  phwe  in  the  lifetime  of  the  mortgagor,  tiie  surplus  would  be  personal 
estate ;  but  if  after  his  death,  it  would  be  real  estate. 

Here  the  testator  in  his  l^etime  and  his  next  of  kin  after  his  death  might  have 
paid  off  the  specific,  charges,  and  have  insisted  on  a  reconveyance,  as  against  the 
tmstees  or  the  executors  or  administrators.  If  that  be  so,  would  the  Crown  have  had 
any  equity  to  interpose  and  insist,  adversely,  on  a  sale,  for  the  purpose  of  making  the 
frMhold  estate  liable  to  probate  duty  1  Could  any  public  right  now  to  the  Crown 
fnnn  a  private  arrangement  between  individuals  to  which  it  was  a  stranger! 
Certainly  not :  the  right  of  the  Crown  is  a  legal  rights  and  no  such  thing  exists  as  a 
mere  equity  in  respect  of  fisosl  matters.  In  3u  ^wrmeUn  v.  Sheldon  (1  Beavan,  79, 
and  4  Myl.  &  Cr.  526),  it  was  attempted,  on  the  authority  of  Fourdrin  v.  Qomdeiy 
(3  MyL  &  Cr.  383),  to  support  an  eq^uity  in  the  Crown  on  the  produce  of  red  estate 
vested  in  trustees  for  sale,  and  in  which  aliens  were  interested,  but  it  fiuled. 

Take  the  converse  case,  and  suppose  a  nun  wwe  to  vest  his  personal  estate  in 
trustees,  and  declare  that  it  [371]  should  to  all  intonto  and  purposes  be  considered 
freehold ;  would  it,  by  such  a  dedaration,  upon  his  death,  be  relieved  from  the 
liatttli^  of  paying  {nobate  duty  1  Again,  if  the  right  now  contended  for  were  to 
prevail  ana  a  contract  were  entered  into  for  the  sale  of  freeholds,  which  was 
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incomidete  at  the  deaths  of  the  Tendor  tnd  purehaser,  the  Crown  would  be  entitled 

to  double  duty,  first,  on  the  purchase-monev  in  the  hands  of  the  executors  of  the 
purchasers,  and  secondly,  on  the  principle  of  constructive  conversion^  upon  the  same 
amount  in  the  hands  of  the  executors  of  the  vendor.  Agun,  in  the  oases  of  partner- 
stipe,  freeholds  used  for  the  purposes  of  the  partnership  are  considered  as  personalty  ; 
and  by  this  new  doctrine,  all  such  real  estates  of  parlaiershipa  will  be  drawn  into  & 
liability  to  probate  duty.  Such  a  claim  is  at  present  under  discussitm  in  another 
branch  of  the  Court.    Oudmue  v.  Bradshaw  (4  Hue,  315). 

Secondly.  By  the  Act  (55  G.  3.  o.  184,  schedule),  probate  duty  is  chargeable  only 
on  the  "estate  and  effects,  for  or  in  reipect  of  whidi  mch  probate,"  &e.,  "shall  be 
ffranted."  It  has  been  held  tiiat  perstmal  estate  in  Amerioa  belon^ng  to  a  testator 
^omieiled  in  En^and  is  not  liaUe  to  {robate  duty,  it  not  being  within  the  jurisdictioa 
of  the  Ordmary  at  the  death.  Atton^ey-Gmeral  v.  Hope  (8  Bli.  44).  "So  whwe^ 
under  the  will  <ol  a  testator,  his  daughter  had  power  to  appoint  property  by  her  will, 
it  was  held,  that  probate  dutv  was  not  payable  in  respect  of  ber  wiU.  PUi5i  v.  Routh 
(3  Beavan,  357,  and  10  CI.  &  Fin.  257).  The  question  then  is,  did  this  fund 
constitute  bona  tu^abilia  at  the  testator's  death,  was  it  within  the  jurisdiction  of  the 
Ordinary,  and  could  the  bishop,  under  the  ancient  jurisdicticm,  have  recovered  and 
di8-[3^|-tributed  it  m  pios  wusf  (1  Wms.  on  Exors.  p.  237.)  It  is  plain  that  he 
ootiul  not^  and  that  these  were  mere  equitable  assets,  which  neither  the  Ordinary  nor 
the  administrator  could  have  recovered  at  law,  Clay  v.  WiiUs  (1  B.  &  Or.  364),  and 
which  ooold  not  have  been  administered  in  the  Eoelefliastieal  CcMirt ;  BoHetr  v.  Jfoy." 
(9  Bam.  &  Cr.  489.)  It  will  be  said,  that  the  parties  can  only  take  by  means  of  the 
probate.  That  is  not  so:  they  take  under  the  limitations  in  the  deed,  and  not  by 
virtue  of  the  probate.  The  office  of  the  probate,  in  this  respect,  is  not  to  grant  the 
property,  but  to  identify  the  character  of  t^e  executors  or  administratorB.  In  the 
case  of  legacy  duty  the  case  of  freeholds  directed  to  be  converted  is  specifically 
provided  for:  the  case  being  omitted  as  to  probate  duty,  it  most  therefore  be 
concluded,  that  it  was  not  intended  to  charge  it  in  such  a  case. 

They  also  cited  Oxendon  v.  Ld.  Comfim  (2  Yes.  jun.  69),  AUomey-Q«%«rtd  v. 
Mangkij^  Mee.  &  W.  120),  Jttonuy-Omeral  v.  Jackson  (8  Bli.  15). 

Mr.  TwisB  and  Mr.  Maule,  tor  the  Crown,  admitted,  tiiat  the  Crown  could  not 
claim  probate  duty,  if  the  conversion  took  place  under  a  will,  and  that  the  only  case 
in  which  it  could  claim  it  was,  whore  the  conversion  was  under  some  deed  executed 
in  the  deceased's  lifetime,  lliey  argued  as  follows : — In  the  present  case  the  properly 
is  converted  "  out  and  out "  for  all  purposes ;  it  has  contracted  all  tiie  incidents  and 
attributes  of  personal  estate,  and,  amongst  them,  the  liability  to  probate  duty.  In 
BiffffS  V.  Andretn  (5  Sim.  424)  freeholds  were  conveyed  to  trustees  to  sell  and  pay 
debts,  and  hold  the  surplus  in  trust  for  the  settlor,  hit  executors,  &a.,  and  it  was  held, 
that  *'  there  was  a  conversion  of  his  real  estates  [37^  out  and  out  into  personalty." 
A  similar  doctrine  was  laid  down  in  Fan  v.  Banuit  (19  Ves.  102)  and  also  in  Sttad  v. 
Newdigate  (2  Mer.  p.  521),  where  it  is  said  of  freeholds  so  situated,  that  "the 
character  of  personalty  is  definitely  impressed.on  "  it.  If  the  next  of  kin  are  entitled, 
as  against  the  heir,  because  it  is  personalty,  why  should  not  the  Crown,  for  the  same 
reason,  be  ratitled  to  ^e  duty  pajnble  on  property  of  that  nature.  Here  the 
property  is  recoverable  by  tiie  executors,  and  must  paw  dirou^  their  hands  as  part 
of  the  assets,  and  be  liable  to  the  testator^  debts,  iriiy,  then,  should  it  be  released 
from  the  charge  of  duty  ? 

It  is  said  that  the  parties  mi^ht,  by  paying  off  the  charges,  jjrevent  an  actual 
conversion.  True;  but  that  option,  exercised  by  the  party  entitled,  would  not 
intercept  the  right  of  the  Crown  to  its  duty ;  Attorney-General  v.  Holford  (1  Price, 
426).  As  to  this  property  being  equitable  assets,  so  is  the  equitable  right  to  a  bond 
debt,  or  to  a  mortga^  absolute,  or  to  a  share  in  a  partnership  which  can  only  be 
recovered  through  this  Court ;  yet  all  these  are  liable  to  probate  duty. 

As  to  the  case  of  vendor  and  purchaser,  though  the  purchaser  might  be  charged 
in  the  first  instance  on  the  amount  of  purchaoe-money,  it  would  be  returned,  by 
means  of  treating  t^e  amount  of  the  purchase-money  as  a  debt  due  to  the  vendor,  in 
the  executor's  account.  They  also  cited  l^uion's  Abr.  (Executors  and  Administrators), 
E.  3. 
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Mr.  Purris,  in  reply.(I) 

[374]  May  36.  l^E  Mastbr  of  thk  Bolus  [Lord  Langdale],  At  the  hearing  of 
this  p^tioD,  it  was  contonded  by  the  Petitioners  and  other  parties  interested  in  die 
estate,  that  probate  duty  is  not  payable,  and  all  parties  have  requested  me  to  make 
an  order,  or  to  state  my  opinion  on  the  subject 

For  the  Crown,  it  was  argued,  that  by  the  operation  of  tihe  deed  of  November 
1836,  and  according  to  the  established  doctrine  of  Courts  of  Equity,  the  real  estates 
of  John  Swift  which  were  conveyed  by  the  deed,  were  converted  out  and  out  into 
personal  estate,  and  ought  to  be  so  treated  for  all  purposes.  If,  it  was  said,  you  give 
to  real  estates  the  attributes  of  personalty  for  some  purposes,  there  can  be  no 
soffident  reason  for  not  making  it  subject  to  all  the  incidents  of  personal  estate,  and, 
moDgBt  other  incidents,  to  the  liability  to  probate  duty. 

A  ocmveyanoe  by  the  owner  of  real  estate,  on  trust  to  sell  it  for  a  particular 
pnrpose,  as  the  payment  of  debts,  with  a  direction  to  pay  any  surplus  of  the  purchaae- 
Booey  to  the  owner,  his  executors,  adminiatratore,  and  assigns,  may  have,  and  often 


'  my  be  found,  de  rules  of  distributaon  whicn  are  commonly  applicable  to  personal 
Mate  only. 

lo  the  cases  whOTe  thie  is  done,  the  owner  is,  in  figurative  language,  said  to  have 
impressed  upon  bis  (^76]  real  estate  the  character  of  personalty,  or  to  have  converted, 

'  oat  and  out,  the  realty  into  personalty. 

This  langui^  is  used,  and  the  Court  has  occasion  to  apply  the  rules  of  distribution 
:  in  the  manner  I  have  noticed,  only  in  cases  where  there  has  been  no  actual  conversion 
i  h^  the  owner ;  and  it  is  important  to  observe  that  such  application  of  those  rules  of 
;  distribution  is  effected  only  by  executing  trusts,  express  or  implied,  which  the  Court 


;  intentiona  of  the  owner  of  the  property,  or  opposed  to  the  rights  which  he  meant  to 
;  confer.  What  is  meant  is,  that  for  the  purposes  plunly  contemplated  by  the  owner, 
;  or  necessary  for  the  accomplishment  of  his  apparent  intention,  and  to  give  effect  to  the 
1  rights  he,  expressly  or  by  implication,  meant  to  confer,  tiie  Court  will  declare  or 
I  impote  trusts,  and,  under  the  execution  of  such  trusts,  will  distribute  the  property  as 
\  if  it  were  personalty. 

'  After  such  a  conveyance  (even  if  we  assume  that  obligatory  claims  to  portions  of 
Uie  intended  purchase-money  have  been  created),  an  equity  in  the  land  remains  with 
the  owner,  and  after  satisfying  the  pecuniary  claims,  which  he  has  rendered  obligatory, 
cither  by  other  means  or  out  of  the  land  itself,  he  may  require  the  trustees  to  reconvey 
to  him,  either  the  whole  estate  or  any  surplus  of  it ;  and  even  without  conveyance,  he 
may,  by  declarations  which  have  been  called  "  slight,"  take  from  the  property  that 
penooal  character  wbicb  was  said  to  have  been  impressed  upon  it,  and  establish  his 
ri^  to  it  in  its  actually  existing  character  of  Umd  or  r^  estate. 

If  he  does  not  at  all  intervene,  and  no  ule  is  made  in  hia  lifetime,  tben,  at  the 
time  rf^is  death,  this  Court  has  jurisdiction  to  give  effect  to  his  apparent  intention, 
|37n  win,  for  that  purpose,  consider  the  person  in  whom  Hie  legal  estate  is 
Tested  (whether  trustee  created  by  the  deed  or  heir  entitled  by  descent),  as  a  trustee 
for  that  purpose,  but  not  for  any  other  purpose ;  so  that  if  there  be  no^  by  the  deed, 
1)J  devise,  or  otherwise,  an  apparent  intent  to  take  the  surplus  from  the  heir,  the  heir 
viU,  in  equity,  be  held  entitled  to  the  surplus,  though  it  may  have  been  actually 

'  converted  into  money  by  the  trustees,  in  making  sales  pursuant  to  the  trust,  and  for 
t^e  mirpose  of  answering  the  intention  really  appearing. 

I      The  oases,  in  which  the  actual  conversion  into  money  under  a  deed  does  not 
deprive  the  heir  of  bis  title  by  descent,  shew  the  great  difference  between  an  actual 

I  (1)  An  unreported  case  of  The  AUamey-ChMrai  v.  jlftufemum,  in  tiie  Exchequer, 

;  16th  May  1839,  was  cited  daring  the  uvument,  which,  upon  the  decree,  appeared  to 
he  predsely  in  point  and  in  favour  of  the  claim  of  the  Crown  ;  but  on  enqui^,  it 

I  (anted  on^  that  the  point  had  never  been  ar^ed,  and  that  the  parties  had  submitted 

I  ^  pay  prohate  duty  in  order  to  avoid  a  point  of  much  greater  importance  to  them, 

;  to  that  in  D*  Sourmelin.  v.  Sheldon^  and  which  case  had  not,  at  that  time,  been 

1  woded.  All  parties  thereupon  admitted  that  the  case  was  of  no  authority. 


whatever  state  it 


;  wforces  against  all  persons 


apparent 
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conyersion,  and  tbat  which  has  been  in  equity  called  a  conversion  out  and  out.  Thab 
expression  is  strictly  applicable  to  a  conversion  which  the  Court  has  jurisdiction  to 
make  and  will  make,  only  by  enforcing  equities  and  executing  ^eta,  which  it  declares 
or  imputes,  for  the  purpose  of  carrying  into  effect  the  inteatioas  exivessed  or  implied 
of  the  owner  of  the  land.  In  the  cases  supposed,  the  real  estate  is  not,  in  fact,  altered, 
at  t^e  time  of  the  owner's  death,  and  equity  ctmsiders  not  what  might  hare  been  done, 
but  what  ought  to  be  done,  and  will  declare  or  act  upon  the  trusts  which  are  required 
for  the  purpose  of  making  the  actual  conversion,  at  the  instance  only  of  those  who 
shew  tiiemselves  entitled  to  the  benefita  of  ndi  trusts.  And  we  nuv  rsMODably  ask 
the  question,  whether,  after  a  coDveyuice  of  land  in  tnist  to  sell,  or  after  valid 
contracts  for  the  sale  of  had  and  the  death  of  the  1^1  owner,  tiie  Crown  can  be 
entitled,  for  its  own  purposes  only,  to  enforce  the  equities  between  the  parties  1  If 
the  parties  should  release  each  other,  could  the  Crown,  for  purposes  merely  fiscal,  not 
in  the  contemplation  of  any  party,  and  not  required  to  fulfil  the  intention  of  any 
party,  be  entitled  to  the  [377]  benefit  of  trusts,  which  are  d^Iared  or  acted  upon, 
only  for  the  purpose  of  giving  effect  to  the  intentions  of  the  parties?  (See  WaUcer  v. 
Denne,  2  Yes.  169,  Du  Hmrmdin  v.  Shddon,  1  Beav.  79,  4  Myl.  &  Cr.  525.^ 

Supposing  the  conversion  not  to  have  been  actually  made,  and  not  to  be  required 
for  the  purposes  of  the  deed,  and  supposing  any  equities  which  may  have  existed 
amongst  persons  interested  in  the  estate  to  have  been  waived  or  satisfied,  I  am  of 
opinion  that  the  Crown  would  not  be  entitled  to  enforce  those  equities  for  its  own 
purposes. 

In  the  present  case,  an  actual  converrion  was  required,  and  has,  accordingly,  been 
made  since  the  testator's  death,  and  I  am  of  opinion  that  the  Crown  is  not  entitled 
to  any  benefit  from  the  conversion  so  made,  and  that  the  interest  of  the  deceased  in 
the  property  was  not  subject  to  probate  duty,  because,  in  fact,  the  interest  of  the 
deceasea  existed  in  the  form  of  an  equitable  interest  in  land  oi  inheritance,  and  not 
in  the  form  of  personal  estate,  in  which  form  done  the  administoation  of  it  could  be 
granted  by  the  probate. 

The  probate,  so  far  as  it  relates  to  the  grant  of  administration,  has  regard  only  to 
the  personal  estate  within  the  jurisdiction,  which  the  deceased  had  whilst  living  and 
at  tne  time  of  his  death,  and  the  probate  duty  is  payable  only  upon  the  personal 
estate,  in  respect  of  which  the  probate  was  ^nted,  upon  the  peraonu  estate 
within  the  jurisdiction  which  he  had  whilst  living  and  at  tiie  time  of  his  deal^ 

Goods,  chattels,  and  crests  <K>nBtitute  the  personal  estate  in  respect  of  which  the 
probate  is  granted.  An  ^78]  equitable  interest  in  land  of  inheritance,  or  equities 
founded  solely  on  the  right  to  such  land  and  attached  to  the  ownership,  do  not  con- 
stitute personal  estate,  although  the  owner  may  have  so  dealt  with  the  land,  that  he 
can  receive  the  benefit  of  it  only  in  the  shape  of  money,  by  means  of  a  conversion  to 
be  made  under  the  authority  of  this  Court,  in  the  execution  of  trusts  which  he  has 
created.  I  am  of  opinion  that  the  Ordinary  has  no  jurisdiction  over  such  property, 
and  that  the  person  to  whom  administration  is  granted  has  not^  by  virtue  omy  of  the 
grant  of  administration  contained  in  the  probate  only,  any  T^xb  to  the  administration 
of  such  property. 

In  eases  of  this  sort,  an  ambiguity  may  have  arisen,  from  the  figurative  or  meta- 
phorical language  in  which  the  equitable  doctrine  is  expressed,  and  also  from  the 
twofold  chuaoter  of  the  probate,  which,  besides  granting  the  administintion, 
authenticates  the  will,  and  is  the  evidence  of  the  character  of  executor. 

The  probate,  as  evidence  of  the  will  and  of  the  character  of  executor,  may  be 
required  for  the  purp(we  of  proving  the  exeoutor's  title  to  personal  estate  which  may 
not  be  comprised  in  the  grant  of  administration  contained  in  the  same  probate. 

In  the  present  case,  I  am  of  opinion  that  the  money  to  arise,  and  which  afterwards 
did  arise  from  the  sale  of  the  estates  comprised  in  the  deed  of  November  1836,  was 
not  personal  estate,  in  respect  of  which  the  probate  was  granted,  and  tiiat  the  probate 
duty  is  not  payable  upon  it. 

And  such  being  my  opinion,  this  petition  is  so  framed  as  to  preclude  me  from 
making  any  order  upon  it. 

[37v]  If  it  is  desired  to  have  an  order,  the  petition  may,  by  consent  of  parties, 
be  so  amended  as  to  obtain  it,  as  has  been  done  in  other  cases.  (In  Plait  v.  Revih, 
3  Beavan,  257,  and  10  CI.  &  Fin.  267.) 
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[8TB]  QoQDiiAN  V.  KnnE.  Jfiiy  SO,  184D. 

After  deoree  in  a  tcmAotme  suit,  a  mortaagra-  in  possetnon  began  to  commit  waste ; 
he  me  reetnined  by  injunction,  thon^^  no  injunction  was  prayed  by  tiie  InlL 

This  was  a  suit  by  a  moFt^^gfie  for  foreolosure,  and  on  the  20th  of  March  1845 
the  usual  decree  was  made  for  ti&ng  the  accounts,  and  for  a  foreolosure  in  default  of 
payment.  The  bill  did  not  pray  any  injunction.  After  the  decree  the  mort^jagor, 
who  was  in  possession,  began  committing  waste  by  pulling  down  the  house. 

Bdr.  Renshaw  applied  for  an  injunction  to  restrain  him. 

The  Master  of  the  Bolls  [Lord  Langdalej.  Take  your  order.  (See  fTri^ 
T.  J&eyns,  1  Tee.  &  R  313,  314,  and  Bariow  v.  Oatfu,  aiUe,  p.  329.) 

[380]   The  Attobney-General  v,  Bickards.   April  17,  Ma^  7,  June  2,  1846. 

[A  note  in  the  Addenda  states  that  this  caae  was  OMnfvomised.] 

The  sheriffs  return  npcm  the  writ  of  adgeni,  that  by  the  judgment  of  die  owoner  the 
Defendant  is  outlawed,  is  not  until  entwed  on  the  roU,  a  stiffieient  record  of  the 
outlawry. 

An  information  founded  on  the  Defendant's  outlawiy  stated,  that  the  Defendant 
did  not  appear  on  the  last  proclamation,  whereby  he  "  became  and  was  outlawed, 
and  that  the  sheriff  so  returned  an  exigent  accordingly ; "  and  that  the  judgment  was 
entered  and  registered.  The  Defendant  pleaded  nui  tiel  reamL^  in  this  fonn : — -That 
no  judgmmt  of  outlawry  had  been  entered  or  registered,  and  that  there  was  no 
record  of  the  outlawry,  leaving  uncovered  the  allegation  of  the  return  of  the  writ 
certifying  tiie  judgment  of  outlawry.   Held,  that  the  plea  was  good  in  form. 

In  this  case  (reported  aiUe,  6  Beavan,  444,  1  PhiL  363,  and  12  CI.  &  Fin.  30^  it 
was,  in  substance,  alleged  by  the  Attorney-General,  that  the  relator  Engler,  as  trustee 
for  the  two  other  relators,  brought  an  acta<«  i^ainst  Arthur  Annesley,  and  in  that 
action  obtained  judgment  of  outlawiy  against  him ;  and  tiie  statement  in  the  informa- 
tioD,  as  to  this  matter,  was  this : — That  a  writ  of  aUoeaiar  exigent  was  sued  out  by 
£ngler  directed  to  the  Sheriff  of  Middlesex,  and  Annesley  was  proclaimed  at  three 
County  Courts,  and  two  Courts  of  Hustings,  but  did  not  appear  (me  last  proclamation 
being  on  the  22d  day  of  January  1835),  whereby,  as  on  that  day,  the  said  Annesley 
became  and  was  outlawed,  and  the  shwiff  so  returned  the  writ  of  exigeni  aoeordin^y, 
and  that  judgment  of  oaUawry  was  entered  in  the  action  against  Annesley,  on  or  aa 
of  the  22d  of  January  1835,  and  such  judgment  was  duly  registered  on  the  31*t  of 
July  1841. 

That  on  tJie  I7th  of  Novembei  1841  a  writ  of  amat  viU^aium  directed  to  the 
Sheriff  of  Oxfordshire,  and  returnable  on  the  11th  of  January  1842,  was  issned,  and 
therebv  the  sheriff  was  directed  to  inquire  what  goods  and  lands  the  Defendant 
Annesley  had  in  the  bailiwick  of  the  sheriff  on  the  22d  of  January  1835. 

[381]  That  on  the  27th  of  December  1841  Annesley  executea  a  deed,  purporting 
to  convey  estates  in  Oxfordshire,  to  which  he  was  entitled  for  his  me,  to  &e 
Defendants  Rickards  and  Walker  on  certain  trusts. 

That  an  inquisition  was  held,  under  the  writ  of  a^ms  vilagaivin,  on  the  8th  of 
January  1842,  and  on  the  11th  day  of  the  same  month  the  sheriff  made  his  return, 
and  certified,  thi^  Annedey  had  no  goods  or  lands  in  his  bailiwick,  and  had  nots  on 
the  day  in      writ  named,  nor  was  Ee  to  be  found  there. 

The  object  of  the  information  was,  to  claim,  for  the  Crown,  the  benefit^  in  equity, 
of  the  judgment  of  outlawry,  thus  stated,  and  of  the  writ  of  eajriaa  vtla^iitm  which 
issued  thwBon. 

The  judgment  of  outlawry  being  the  only  title  tm  which  lAe  information  could  be 
supported,  it  wu  alleged  by  the  Defendants  that  Uie  Crown  had  no  interest  in  the 
matter,  and  they  jdewed,  that  there  never  was,  and  that  there  was  not  now,  any 
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jadgment  of  outlawry  entered  in  Her  Majesty's  Court  of  Common  Fleas,  in  the 
information  mentioned,  acainst  Annesley,  on  or  as  of  the  23d  day  of  January  183j^ 
or  any  oAer  day ;  and  that  no  such  judgment  was  doly  or  otherwise  registered  on 
the  Slst  day  of  July,  or  at  any  other  timoi  and  that  then  nerer  was,  and  was  not 
now,  any  record  of  the  outlawry  in  the  infonnatitm  mentiooed. 
This  tdea  now  came  on  for  argumMit 

Mr.  Kindersley  and  Mr.  Kenyon,  in  support  of  the  plea.  This  plea  is  correct  in 
form.  The  proper  mode  of  ailing  a  juf^^ent,  either  of  outlawry  or  other{3SQ]- 
wise,  is  by  stating  the  fact  of  outlawry,  &&,  "as  by  the  record  thereof,  now  remaining 
in  the  said  Court  in  full  force  more  fully  appears."  1  Wentworth's  PL  (pp.  46  and 
239),  3  Wentworth's  PI.  (p.  117),  7  Wentworth's  PI.  (p.  66),  and  the  form  of  pleading 
no  outlawry  or  no  judgment  is,  that  there  is  no  such  reconl,  and  not  that  there  is  no 
outlawry,  or  no  judgment,  1  Wentwortb  (p.  241),  3  Wentworth  (p.  IIS),  7  Wentworth 
(pp.  67,  114,  401),  Co.  Lit.  260  a.,  3  Chitty's  PI.  (6th  ed.  vol  3,  p.  884,  and  7th  ed. 
vol.  4,  p.  211).  A  plea  of  no  record  imports  that  no  judgment  was  ever  given,  Dysm 
v.  fFood  (3  Bam.  &  C.  449),  where  G.  J.  Abbott  sud,  "In  pleas  judgment 
recovered  in  the  Superior  Courts,  the  allegation  is,  that  there  is  not  remaining  any 
record  of  such  judgment,  and  that  allegation  imports  that  no  mch  jndgmrat  was  ever 
given ;  for  the  question,  whether  it  was  or  was  not  given  is  to  be  decided  by  the 
Court  on  inspection  of  the  record,  and  not  by  jury." 

Mr.  Turner  and  Mr.  James  Campbell,  conird.  The  plea  leaves  uncovered  and 
admitted,  the  fact  that  the  Defendant  became  and  was  outlawed,  and  that  the  sheriff 
so  returned  the  writ  of  exigent.  The  exigent  so  returned  is  the  record  of  the  outlawiy, 
and  "is  a  record,  though  it  be  not  entered  on  the  roll."  Yiner's  Abr.  Record  B, 
pi.  10,  and  the  judgment  of  outlawry  is  the  judgment  of  the  coroner  and  Hot  of  the 
Court,  3  Bla.  Com.  (page  284,  and  Appendix  No.  3),  1  Tidd's  Pr.  (p.  196  (9th  ed.)). 
Lord  Coke  says  (Co.  Lit  288  K),  "In  this  case  of  outlawry  upon  process,  tne 
judgment  is  given  (in  the  County  Court,  which  is  no  Court  of  Re-^6^)-cord)  by  the 
coroners,  &c :  for  after  the  Defendant  is  qvinto  esracfiu,  luid  maketh  d^ult^  the 
judgment  is  idea  u^etur  per  juduivm  eonmitmim;  &o.  But  Litdeton  is  to  be 
intended,  that  the  sheriff  do  return  the  exigmt  whereby  the  outlawry  appeares  of 
record,  or  that  the  outlawry  be  removed  by  eerHarari,  for  before  that  time  that  the 
outlawry  appear  of  record,  the  Defendant  doth  not  forfeit  his  goods  nor  the  Plaintiff 
can  be  disabled,  nor  any  writ  of  error  doth  lye  in  that  case.  And  this  is  the  cause 
that  the  goods  of  outlawes  cannot  be  claimed  by  prescription,  because  t^ey  are  not 
forfeited  until  the  outlawry  appear  of  record.  Ftde  see.  197,  where  it  appearetii  by 
Littleton  that  the  Plaintdn  cannot  be  disabled  by  outlawry  onless  it  appesieth  of 
record." 

Writs  need  not  be  pleaded  prout  paiet  per  reeordum,  "  though  they  are  matters  of 
record."  AUuwm  v.  Bntier  (1  Levinz,  211),  and  Yiner's  Ab.  Record  (OX  pL  6.  They 
also  cited  Yiner's  Ab.  Utlawrv     a.),  pi.  0,  and  (A  6),  pi.  1. 

Secondly,  the  plea  is  bad  in  form;  it  u  multifarious,  and  raises  three  issues j 
first,  that  no  judgment  has  been  entered;  secondly,  that  no  judgment  has  been 
registered ;  and  thirdly,  that  there  is  no  record  of  the  outlawry.  A  jdea  ought 
to  raise  a  single  question,  here  there  are  three  distinct  points  put  in  issue. 

Mr.  Kindersley,  in  reply.  The  plea  raises  but  one  point;  namely,  the  fact  of 
outlawry.    Co.  Lit  108  b.,  and  Gilbert's  Common  Pleas,  16,  were  also  cited. 

The  Master  of  the  Rolls,  I  will  consider  this  case. 

[384^  June  9.  Tub  Master  of  the  Rolls  [Lord  Lan^^e}.  Taking  the 
allegations  in  the  plea,  and  also  the  allegations  in  the  information,  not  contradicted 
by  or  inconsistent  with  the  plea,  to  be  true,  on  the  present  occasion,  we  must  lay 
aside  the  allegation  in  the  inrormation,  that  the  judgment  of  outlawry  was  entered 
in  the  action  or  registered ;  we  are  then  left,  on  the  one  sid^  wiUi  the  allc^tion  on 
the  information,  t&t  after  certain  proceedings  leading  to  that  end,  Anneeley  became 
and  was  outiawed,  and  the  sheriff  so  returned  the  wnt  of  exigent  accordingly,  and  on 
the  other  side,  with  the  alle^tion  that  there  never  was,  and  is  not  now,  any  record  of 
the  outlawry  in  the  information  mentioned. 

I  think  that  the  allegation  of  Annesley  having  become  and  being  outUwed,  taken 
hy  itself,  can  only  be  deemed  to  have  reference  to  the  outlawry  oy  the  judgment 
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of  the  coroner;  and  the  question  is  reduced  to  this,  What  is  the  effect  of  an 
alle^tion  of  outlawry,  in  itself  insufficient,  but  followed  by  an  allegatioD  that  the 
aheriff  ao  returned  the  writ,  and  an  allegation  that  there  is  no  record  of  the 
oatlawry? 

It  was  argued,  tiiat  by  the  return  of  the  wri^  the  outlawry  appears  of  record.  It 
is  so  sud  in  Co.  Lit  2B8  b.,  and  in  <me  sense  it  is  so ;  and  I  apprehend,  that  the  writ 
being  duly  returned  into  Court  is  matter  of  record  in  the  Court,  and  is  a  voucher  or 
warrant  for  the  officer  to  issue  a  writ  of  capias  uilagahim,  or  to  make  the  proper  entry 
of  the  judgment  returned ;  but  the  question  is,  whether  the  return  of  the  wri^  without 
more,  is  the  record  intended  to  be  spoken  of  as  a  record  of  the  outlawty,  or  a 
manorial  or  record  of  the  Judges  of  the  Court,  by  the  production  of  which,  the  truth 
of  there  being  such  a  record  is  to  be  tried. 

[386]  A  case  was  cited  from  Tiner,  Utlawry  Q  a.  5.  Year  Book,  38  H.  VI.  fol.  1, 
p.  3,  which  was  supposed  to  shew,  that  the  return  was  such  a  record.  In  that  case,  I 
£nd  that  thirteen  years  after  the  return  of  the  esoffeni,  the  Defendant  appeared  on  the 
writ  of  et^ias  ntlagaiim,  and  claimed  his  discharge.  At  tiiat  time,  and  not  before, 
the  (derk  <rf  outlawries  mtered  the  outlawry  on  the  roll.  It  was  alleged,  ihtt  the 
entiy  was  made  without  warrant,  but  the  clerk  of  the  outlawries  a&med,  that  there 
was  an  outlawry  and  ^t  the  writ  of  exiffoU  was  at  the  place  he  named,  and  thereupon, 
it  was  held,  that  if  there  were  an  outlawry,  and  the  outlawry  weft  returned,  although 
it  was  not  immediately  entered  on  die  roll,  it  might  be  entered  at  any  time  after- 
wards ;  and  that  if  t^ere  were,  in  fact,  an  outlawry,  in  the  case  then  before  the 
Court,  the  entry  then  made  was  well  enough.  The  Defendant  then  demanded  oyer 
of  the  writ  and  of  the  exigent  which  was  returned,  and  this  being  granted,  the 
Defendant  insisted,  that  he  ought  not  to  be  detained  in  custody  till  the  exigent  was 
produced,  but  it  was  held,  that  if  there  were  such  an  exigent,  as  was  alleged,  there  was 
matter  of  record  and  sufficient  as  I  presume  sufficient  to  warrant  the  entry  which 
the  eUrk  had  made),  but  if  there  were  no  such  exigeHt,  then  the  entry  on  the  record 
ms  to  no  purpose,  and  as  there' probably  was  such  a  writ  as  was  alleged,  there  was 
no  reason  to  let  the  Defendant  go  free.  All  that  I  can  collect  from  the  case  is,  that 
Uten  being  an  entry  on  the  record  made  at  the  moment,  and  in  the  admitted  absence 
ot  die  exigent  returned,  which  was  the  proper  warrant,  ojwr  of  the  writ  and  eiagent  was 
allowed,  and  the  Defendujt  was  detained,  on  the  faith  of  the  statement  made  by  the 
clerk.  The  Defendant  was  discharged  out  of  custody,  on  grounds  quite  distinct  from 
tiiis  question. 

[386]  There  does  not  appear  to  be  anything  to  warrant  the  supposition  that  the 
return  of  the  eagmt  would  utc  been  considered  a  sufficient  record,  without  any  entry 
on  the  roll. 

In  this  case,  notwithstanding  the  allegation  of  the  return  of  the  writ^  whioh  is  not 
denied,  I  think  tiiat  Ae  plea  of  no  record  of  the  oul^wry  is  good,  as  a  plea  <rf  no 
ontiawiy,  and  that  it  must  be  allowed. 


[386]   Mjcbyon  v.  CoLunr.   May  fi,  Jme  2, 1845. 

[S.  C.  14  L.  J.  Ch.  369 ;  9  Jur.  469.] 

Under  a  limitation  by  deed  of  a  fund,  to  "  the  executors  or  administrators  of  the 
settlor,  to  and  for  bis  and  their  own  use  and  beneiit : "  Held,  under  the  cir< 
cumstances,  that  the  fund  belonged  to  the  next  of  kin,  and  not  the  adminis< 
tautor. 

A.  K  bang  under  an  obligation  to  make  a  settlement  on  his  wife,  by  deed  eicpressed 
to  be  mule  in  order  to  make  such  proTinon,  convened  property  to  trustees  m  trust 
to  permit  him  and  bis  assigns  to  receive  the  dividends,  "to  and  for  his  and  their 
own  entire  use  and  benefit  during  the  joint  lives  of  himself  and  his  wife ; "  and  in 
case  A,  B.  survived  his  wife,  then  in  trust,  after  her  death,  to  assign  it  to  him, 
"his  executors,  administrators  and  assigns,  to  and  for  his  and  weir  own  use 
and  benefit;"  but  if  his  wife  should  survive  him,  then  to  her  Use  life,  and 
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aiterwftrds  to  assign  it  "unto  the  executors  or  administrators  of  A.  B.  to  and 
for  his  and  their  own  use  and  benefit."  The  wife  survived :  Held,  that  subject  to 
her  life  interest,  the  fund  bebnged  to  the  next  oi  kin  of  A.  B.  and  not  to  his 
administrator. 

This  bill  prayed  for  a  declaration,  that  the  Plaintiffs  won  entitled  to  five-sixteenth 
parts  of  ;£2800  New  3^  per  cent,  annuities,  formerly  standing  in  the  names  of  the 
trustees  of  an  indenture  dated  the  4th  of  September  1802 ;  and  to  have  the  same 
replaoed,  if  sold,  or  the  proceeds  of  such  sale  reinvested,  and  also  to  a  aom  eqtial  to 
the  dividends  and  interest  which  would  have  aoorued  due  thoeon,  in  case  the  aame 
had  remained  invested  npra  the  iamsts  of  the  indenture.  And  that  Z>efendant^  CMlrt^ 
might  be  decreed  to  transfer  and  pay  what  might  be  due  from  him,  in  accordance  with 
such  declaration. 

By  an  indenture,  dated  the  6tb  of  December  1796,  and  made  between  Qeorge 
Marshall  of  the  first  part,  [387]  Ann  Wentworth  of  the  second  part,  and  Stepheo 
Wentworth  and  John  Meysey  of  the  third  part.  In  consideration  of  the  marriage 
then  intended  and  afterwards  solemnized  between  Greorge  Marshall  and  Ami 
Wentworth,  George  Marshall  covenanted  with  Wentworth  and  Meyaey,  as  trustees, 
that  he  would,  within  three  months  after  the  death  of  his  grandnther,  Qemge 
Marshall,  settle  and^nvey  an  estate  of  inheritance  in  fee-simple  in  poesesaioD,  <A  at 
least  the  yearly  value  of  £300  above  reprizes,  to  the  use!  of  George  MarshiUl  himself 
for  life,  and  dSter  his  decease  to  tAta  use  and  intent  that  his  intended  wife  mi^ 
yearly,  during  her  life,  receive  an  annuity  of  £300,  wiUi  proper  remedies  by  distms 
and  ent^,  for  her  jointure  in  lieu  of  dower  and  thirds ;  and  alter  the  death  of  Georee 
Marshall,  the  husband,  then  as  to  the  estate  so  to  be  settled  tmd  chatiged  with  ue 
annuity,  to  such  uses  as  should  be  thereof  declared  by  the  deed  of  settlement  hj  which 
the  estates  were  covenanted  to  be  settled. 

There  were  four  children  of  the  marriage,  viz.,  G«or^e  Marshall  the  younger,  the 
Defendant  Mary  Marshall,  Sarah  Smith,  and  the  Plaintiff  Eliza  Mwyon. 

George  Marshall  the  grandfather  died,  and  George  Marshall  the  husband  did  oot 
then  perform  the  covenant  which  he  had  entered  into  before  his  marriage ;  but  on  the 
4th  of  September  1802,  an  indenture  was  executed,  by  and  between  G«orge  Marshall 
the  husband  of  the  first  part,  Ann  Marshall  his  wife  of  tiie  second  part,  and  Jcia 
Meysey,  Richard  Cox,  and  Joseph  Pridham  of  the  third  part ;  and  thereby,  after 
reciting  the  indenture  of  the  6tn  day  of  December  1796,  that  Gkoree  Manhall  the 
grandfat)ier  was  dead,  but  no  settlement  had  been  made,  and  that  Stephen  Wentwntii, 
one  of  the  trustees  in  the  former  deed,  was  also  dead ;  and  further,  ^388]  that  Greorge 
Marshall  the  husband  had  no  estate  of  the  value  covenanted  to  be  settled,  and  that 
it  was  highly  disadvantageous  to  him  to  make  a  purchase  of  such  an  estate,  he  t^e 
said  Greorge  Marshall,  in  order  to  make  a  prmsion  for  his  leife,  eqwU  in  valw  to  and  m 
fall  saMsf action  of  the  intended  rent  charge,  had  propifsed  and  agreed  to  transfer  JC4O0O 
Navy  5  per  cent,  annuities  into  the  names  of  Meysey,  Cox,  and  Pridham,  upon  Uie 
trusts  aftermentioned,  and  had  m  pursuance  of  sum  proposal^  and  with  the  consent  <A 
bis  wife,  transferred  the  same  sum  of  £4000  Navy  6  per  cent,  annuities  into  the  names 
of  Meysey,  Cox,  and  Pridham.  It  was  witnessed  and  declared,  that  Mersey,  Cox, 
and  Plidham  should  stand  possessed  of  the  same  annuities,  and  the  divideDds  and 
interest  thweof,  upon  trust  to  audtorize  and  empower  G^rge  Marsha  and  hw  aasigQi 
to  receive  and  take,  to  and  for  his  and  (hm  entire  use  and  hemefU,  the  dividends  tod 
•  interest  of  the  £4000  Navy  5  per  cent  annuities  daring  the  joint  lives  of  himself  and 
his  wife ;  and  in  case  G^rge  Marshall  should  survive  his  wife,  then  in  trust,  after  her 
death,  to  assign  and  traneier  the  same  annuities  to  G^rge  Marshall,  his  executots. 
administrators,  and  assigns,  to  and  for  his  and  their  ovm  use  and  benefU  ;  but  if  his  wife 
shotild  survive  him,  then  to  pay  the  dividends  to  her,  or  as  she  should  appoint,  during 
her  life,  for  her  separate  use ;  and  from  and  after  the  decease  of  Ann  Marshall  surviv- 
ing her  husband,  upon  trust  to  assign  and  transfer  the  same  annuities  unto  the  execnton 
or  administrators  oi  the  said  George  Marriiall,  to  and  for  his  and  their  wm  lus  mi 
benefit. 

George  Marshall  the  husband  died,  intestate,  in  the  month  of  August  1816,  leaviog 
his  widow  and  the  four  ehildren  surviving  him,  and  in  Uie  following  month  of  Decunber, 
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letters  of  admimstration  of  hia  personal  estate  were  granted  to  Ann  Marshall  the 
widow. 

[389]  The  question  in  the  cause  depended  upon  the  oonstroetiott  which  ought  to  be 
pat  upon  the  limitalaon  oontained  in  the  deeds  as  to  the  Navy  fi  per  cent,  annuities, 
after  the  decease  of  the  widow  surviving  the  husband. 

It  was  contended,  on  the  behalf  ot  the  Plaintiffi^  that  although  the  limitation  was  in 
words,  "  to  the  executors  and  admimatoators  of  the  said  Gecnrge  Biurahall,  to  and  for 
tiieir  own  use  and  bene0t^''  yet  tiiats  upon  the  true  oonstructim  of  the  instrument, 
the  annuities  vested  in  the  administratri]^  in  trust  for  tiie  next  d  kin  of  George 


The  Defendant  Mrs.  CoUett  contended,  that  she^  as  administratoix,  was  entitled 
to  them  beneficially  for  her  own  use. 

It  appeared  that  until  a  Ions  time  after  her  husband's  death,  the  stock,  subject  to  her 
life  interest^  was  by  her  and  aovisers  considered  to  belong  to  the  estate  of  ber  deceased 
husband,  and  to  belong  beneficially,  as  to  oue-third  only*  to  the  widow  for  ber  own 
use,  and  as  to  the  remaining  two-thirds,  to  the  children  as  next  of  kin ;  for  the  stock 
having  been  converted  into  X4200  New  4  per  cents.,  the  trustees,  in  the  month  of 
September  1824,  transferred  to  her  or  sold  f<n:  her  benefit  one-third  part  oi  the  whole, 
leaving  X2800  (being  die  remaining  two-thirds)  standing  in  their  names.  The  stock 
was  subsequently  converted  into  New  3^  per  cent,  annuities,  the  amount  not  being 
altered. 

In  the  year  1826  George  tlarshall  the  son,  one  of  the  four  children,  died  intestate, 
and  his  motiier  the  widow  became  his  legal  personal  representative. 

In  the  meantime,  Ann  Marshall  had,  by  indenture  dated  the  14th  day  pf  March 
1819,  charged  the  divi-[390}^enda  with  the  payment  of  an  annuity  of  ^9  to  Joseph 
Pridham,  and  by  a  subsequent  deed,  dated  the  13th  of  February  1826,  she  sold  her 
life  interest  in  die  remaining  dividends  of  the  stock,  reduced  to  ;£2S00  to  Joseph 
Pridham  for  a  valuable  consideration. 

An  indenture  dated  the  9tb  day  of  April  1834  was  executed  by  and  between  Ann 
Marshall  of  the  first  part^  the  Defendant  Mary  Marshall  of  the  second  part,  William 
Henry  Smith  and  Sarah  his  wife  of  the  third  part,  Maria  Pridham  of  the  fourth  part, 
and  the  Defendant  John  Gollett  (rf  tiie  fifth  part ;  and  thereby,  the  indentures  of  die 
4Ui  of  September  1802,  of  the  14th  of  March  1819,  and  of  the  13th  ot  Febrnaiy  1826, 
were  retnted.  And  it  was  further  recited,  that  by  a  memorandum  in  writing,  dated 
the  23d  of  September  1824,  indorsed  on  the  deed  of  the  4th  of  September  1802,  it 
was  declared,  that  Ann  Marsha  having  claimed,  as  the  widow  of  Mr.  Marshall, 
who  died  intestate,  one-tbird  of  the  capital  of  the  settled  stock  of  X4000  5  per  cents., 
then  New  fours,  as  her  own  exclusive  right  and  property,  ^£1400  of  the  New  fours  had 
been,  accordingly,  transferred  to  her  absolutely,  and  she  executed  a  proper  release  to 
the  trustees,  dated  the  29th  of  September  1824,  so  that  the  then  remaining  settled 
stock  was  only  £2800  New  fours.  It  was  also  recited,  that  Maria  Prjdham  was  sole 
executrix  of  the  will  of  Joseph  Pridham,  and  had  a^^ed  to  the  repurchase  of  the 
annuity  granted  to  Joseph  Pridham,  and  to  sell  her  interest  in  the  remaining  dividends 
of  the  settled  stock.  It  was  then  recited,  that  at  the  time  of  the  decease  of  George 
Manhall,  the  only  children  he  left  surviving  him  were,  Geoiw  Marshall  die  younger, 
Eliza  Iforyon,  Htxry  Marshall,  and  Sarah  Smith,  who  were  the  next  of  kin  of  George 
Marshall,  and  as  such  became  endded  at  the  decease  of  Ann  Marshall  to  the  sum  of 
£2800  si  per  cents.,  in  equal  shares ;  and  that  George  Marshall  the  son  afterwards 
1^91}  died  intestate;  that  Ann  Marshall  was  his  administratrix;  and  t^at  at  his 
decease  his  next  of  kin  were,  Ann  Marshall,  Kliza  Meryon,  Mary  Marshall,  and 
Sarah  Smith,  who,  as  such,  became  entitled  to  his  estate  in  equal  shares.  And  after 
further  reciting,  that  Mr.  Collett  had  agreed  with  Ann  Marshall,  Mary  Marshall, 
William  Henry  Smith,  and  Sarah  his  wife,  for  the  absolute  purchase  of  the  life 
interest  of  Ann  Manhall,  and  of  the  parts  and  sharra  of  the  capital,  in  which  Ann 
Marshall,  Mary  Marshall,  and  Smith  and  his  wife  had  a  vested  interest,  it  was 
witnessed,  that  for  die  consideration  therein  mentioned,  Maria  Pridham,  at  the 
reqnest  of  Ann  Mardiall,  and  die  said  Ann  Marshall  for  herself,  sold  to  Collett  all 
tha  dividends  (rf  the  £2800  3^  per  cent  annuides  during  the  life  of  Ann  Manhall ; 
and  for  the  same  considerations,  Ann  Manhall,  Mary  Marshall,  William  Henry 
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Smith,  and  Sarah  his  wife,  sold  to  Ctdlefct  all  abd  eveiy  the  parts,  shares^  and 

proportions,  original,  accrued,  or  otherwise,  then  vested  in  them  or  any  of  them,  <d 
and  in  the  same  sum  of  £2800  3|  per  cent,  annuities. 

To  this  deed  and  assignment  the  Plaintiffs  were  not  parties,  their  interest  was  not 
affected ;  but  Mr.  Collett  said,  that  Smith,  alleging  that  he  had  authority  from  the 
Plaintiffs,  sold  him  their  interest  in  the  fund  for  a  sum  which  he  paid  to  Smith. 

The  fund  was  afterwards  transferred  into  the  joint  names  of  Mr.  Collett  and  of 
Cox,  the  surviving  trustee,  who  soon  afterwards  died. 

Soon  after  the  execution  of  the  deed  of  the  9th  of  April  1834,  and  about  eighteen 
years  after  her  husband's  death,  Ann  Marshall  allied  that  she  had  been  advised, 
that  under  the  limitations  of  the  deed  of  September  1803,  she  became  entided,  as 
administratrix  of  her  husband,  to  the  whole  of  the  trust  fund  for  her  own  absolute 
use  and  benefit,  and  she  accordingly  ^led  her  [392]  bill  in  the  Court  of  Exchequer 
(1  Y.  &  Col.  (£xG.)  232)  to  have  that  alleged  right  declared,  and  to  have  the  fund 
transferred  to  her,  upon  the  terms  she  offered.  A  demurrer  to  the  bill  was  allowed, 
and  in  July  1835  she  died. 

The  Defendant  Mary  Marshall  is  now  the  legal  personal  representative  of  George 
Marshall  her  father,  and  of  George  Marshall  the  younger,  her  brother. 

Mr.  Greene  (in  the  absence  of  Mr.  Turner),  lor  the  Plaintiffs,  claimed  one-fourth 
of  the  £2800,  as  one  of  the  next  of  kin  of  the  settlor,  and  one-fourth  of  one-fourth, 
as  one  of  the  next  of  kin  of  the  testator's  son  George.  He  cited  Homes  v.  Samet 
(2  Keen,  646). 

Mr.  Eindersley  and  Mr.  W.  James,  for  Mr.  Collett,  insisted,  that  under  the 
limitation  to  the  administrators  of  the  settlor,  "  to  and  for  bis  and  their  own  use  utd 
benefit,"  the  widow,  as  administratrix,  took  the  whole  fund  beneficially ;  and  that 
therefore  the  Plaintiffs  had  no  interest.  They  cited  Sanders  v.  Franks  (2  Mad.  147), 
rf'ood  v.  Cox  (1  Keen,  317,  and  2  Myl.  &  Cr.  684),  CoUier  v.  Squire  (3  Russ.  467), 
Palm  v.  Hills  (1  Myl.  &  K.  470),  £v(ms  v.  Charles  (1  Anstr.  128). 

Mr.  Turner,  in  reply,  as  to  the  coats  of  a  cross-bill  of  discovery,  cited  the  41 
Order  of  August  1841.    (Ordines  Can.  176.) 

June  2.  Thk  Master  of  the  Kolls  [Lord  LangdaleJ.  Mr.  Collett  has  not 
proved  his  alleged  contract  with  Smith  to  purchase  the  Plaintiff's  interest ;  and  his 
defence,  in  that  respect,  foils  for  want  of  evidence. 

[393]  The  argument  in  his  favour  has  rested  on  the  construction  of  the  deed  of 
September  1802,  and  the  effect  of  the  assignment  of  Ann  Marafaall's  share  to  him  by 
the  deed  of  April  1884. 

The  question  between  the  parties  to  this  cause  depends  upon  the  effect  of  the 
deed  of  September  1802. 

The  only  professed,  and,  as  it  appears  to  me,  the  only  real  object  of  the  deed,  was 
to  secure  to  Mrs.  Marshall  a  jointure  annuity,  in  substitution  or  satisfaction  of  the 
annuity  provided  for  by  the  former  deed  of  1796.  During  the  joint  lives  of  Mr.  and 
Mrs.  Marshall,  he  was  to  receive  and  enjoy  the  income ;  if  Mr.  Marshall  survived 
Mrs.  Marshall,  the  fund  was  to  revert  to  him ;  if  she  survived  him,  the  fund  was,  on 
her  death,  to  revert  to  his  executors  or  administrators.  In  reference  to  the  three 
states  of  things,  the  joint  lives,  the  survivorship  of  the  husband,  and  the  survivorship 
of  the  wife,  words  are  used  which  imply  the  limitation  of  a  beneficial  interest,  usin^ 
in  the  first  case,  the  words  "  George  Aunh^l  and  his  assigns,  to  and  for  hia  and  ihetr 
entire  nte  amd  hmefit"  in  the  second  case,  the  words  "  G^rge  Marshal^  his  executors, 
administrators,  or  assigns,  to  and  for  hit  and  their  own  use  and  benefit"  and  using,  in  the 
third  case,  the  words  "  the  executors  or  administrators  of  the  said  G«orge  Marshall, 
to  and  for  their  own  use  and  benefit."  In  the  two  first  cases,  the  words  "to  arid  for  his 
and  their  entire  or  own  use  and  benefit "  are  obviously  surplusage,  and  of  no  effect.  A 
limitation  to  himself,  bis  executors,  administrators  or  assigns,  would  have  had  just 
the  same  effect,  and  would  have  made  it  the  duty  of  the  trustees  to  transfer  the  hind 
to  him,  or  as  he  directed.  The  words  in  the  cases  must  have  been  used,  for  the 
purpose,  which  was  unnecessary,  of  emphatically  shewing  the  quantity  of  interest 
given,  and  the  [384]  exoneration  of  the  (rastees  from  the  duty  of  attending  to  the 
application  of  the  dividends,  or  of  the  fund,  after  payment  or  transfer  to  him  or  his 
representatives ;  and  considering  the  great  improhalnlity  of  €leorga  Marshall  (at  the 
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time  when  he  was  aeeuring  a  jointure  for  his  wife  in  satisfaction  of  a  former  obligap 
tion,  and  only  professing  to  have  that  ohject  in  view),  taking  the  opportunity  to 
limit  the  whole  fund  empbyed  as  such  security  to  tl^  person  who  might  chance  to 
be  his  legal  personal  representative,  I  think  it  much  more  probable,  that  his  only 
objeot  was,  in  the  third  case  als<^  to  express  emphatically  tne  quantity  of  interest 
given — to  use  words  making  it  clear  to  the  trustees,  that  they  might  saiely  transfer 
the  whole  fund  to  his  executors  and  administrators,  and  he  thereupon  relieved  them 
from  their  trust ;  that  the  fund  was  to  be  disposed  of  by  the  executors  or  adminis- 
trators, without  the  trustees  being  under  the  necessity  of  looking  to  its  application  ; 
and  that  the  words  were  not  used  for  the  purpose  of  placing  the  money  in  the  bands 
of  an  executor  or  administrator  for  his  own  personal  enjoyment,  but  for  the  purpose 
of  enabling  him  to  make  a  proper  application  of  it,  without  the  interference  of  the 
trustees.  As  far  as  the  trustees  were  concerned,  it  was  to  be  the  absolute  property 
of  the  legal  personal  representatives  of  Gteorge  Marshall. 

I  readily  admit  that  cases  of  this  kind  are  attended  with  great  difficulty ;  words 
are  used  which,  in  their  ordinary  acceptation,  have  not  only  no  reution  to, 
hut  u*e  in  apparent  contradiction  to  the  plaiD  object  and  intention  of  the  deed ;  but 
deeds  of  this  kind  must,  if  possible,  have  effect  given  to  them,  according  to  the 
intention  of  the  parties ;  and  there  is,  I  think,  less  difficulty  in  construing  this  deed, 
so  as  to  make  the  fund  part  of  the  general  estate  of  George  Marshall,  than  in  con- 
struing it  so  as  to  make  the  fund  the  absolute  pro-[396]-perty,  for  his  own  use,  of 
the  person  who  might  chance  to  be  his  administrator. 

Upon  the  whole,  I  am  of  opinion  that  the  Plaintiffs  are  entitled,  in  the  right  of 
Mrs.  Meryon,  to  relief,  and  to  have  restored  or  transferred  to  them  Mrs.  Meryon's 
wiginal  share  of  the  fund,  and  also  her  share  of  the  original  share  of  her  deceased 
brother  George    +  ^  of  ^  or  Atha)  of  the  £2800  3i  per  cents. 

The  Plaintiffs  are  entitled  to  the  costs  of  the  suit  and  of  the  oro88-t»U  of 
discovery. 

[396]  Clabk  v.  Hall.  Jwm  12,  1846. 

Liberty  given  to  a  person  not  a  party  to  the  suit,  but  who  claimed  as  next  of  kin, 
upon  an  enquiry  before  the  It^ter  to  examine  a  witness  who  had  already  been 
examined  in  the  cause. 

Wheeler  had  been  examined  as  a  witness  in  the  cause  upon  a  question  of  pedigree. 
At  the  hearing,  a  reference  was  made  to  the  Master  to  ascertain  the  next  of  kin  of 
the  deceased.  A.  B.,  who  was  no  party  to  the  cause,  brought  in  his  claim  before  the 
Sfaster  as  one  of  the  next  of  kin,  and  proposed  to  examine  Wheeler  in  support  of  it ; 
bat  the  Master  declined  receiving  his  evidence  widiout  the  order  of  tiie  Court. 

Mr.  Flaming,  on  behtdf  of  A.  B.,  now  moved  for  liberty  to  examine  the  witneas. 
He  said  that  two  objections  would  be  raised :  first,  that  A.  B.  oould  not  make  this 
application,  he  not  being  a  party  to  the  suit;  and,  secondly,  that  the  witness,  having 
ah^ady  been  examined  in  the  suit,  could  not  be  further  examined  before  the  Master. 
As  to  the  second  point,  he  argued,  that  [396]  the  previous  examination  had  been 
taken  as  between  Plaintiff  and  Defendants  to  the  cause ;  and  that  the  applicant 
who  had  had  no  opportunity  of  examining  or  cross-examining  Wheeler,  ought  not  to 
be  deprived  of  his  evidence.  He  referr^  to  Paynter  v.  Jlouston  (3  Mer.  297)  and 
Metford  v.  Piters  (8  Simons,  630,  and  see  England  v.  Downs,  6  Beavan,  p.  281). 

Mr.  Heathfield  did  not  take  the  first  objection,  but  argued  on  the  inconvenience 
and  mischief  of  allowing  a  second  examination  of  the  same  witness  to  the  same 
points :  and  that,  after  the  delay  the  applicant  came  too  late. 

Ths  Masisr  or  the  Bolls  [Lord  LangdaleJ.  I  have  no  doubt  in  tfaia  ease. 
When  the  applicant  proposed  to  examine  this  witness,  an  objection  was  made,  that 
he  had  already  been  examined  in  the  cause.  That  examination,  however,  was  as 
between  the  Plaintiff  and  Defendants,  and  the  person  making  this  application  had 
DO  opportunity  of  examining  or  cross-examining  him.  It  is  said  to  be  the  practice, 
and  to  he  just,  that  he  shoukl  not  be  again  examined  as  to  the  pedigree ;  but  I  think 
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it  both  new  and  unroaaonable,  tiiat  beoaoM  the  Plaintiff  baa  deeted  to  examine  thia 
witness,  only  as  to  matters  bvooraUe  to  hima^  the  partjr  nov  a^^ying  is  not  to  be 
at  liberty  to  examine  him  at  all,  and  is  to  be  thus  oefKived  of  the  evidence  in 

support  of  his  case. 

Next  it  is  said  the  party  comes  too  late;  but  the  rule  of  the  Court  (67th 
Ord.  Ap.  1828,  Ord.  Can.  26)  is  this : — that  no  further  evidence  shall  be  received 
after  the  Master's  warrant  to  prepare  his  [397]  report.  This  is  the  only  case  in 
which  the  Master  is  to  exclude  evidence  on  the  ground  of  delay.  I  think  there  is 
nothing  in  this  case  to  prevent  the  Master  receiving  the  evidence  of  this  witness,  if 
he  should  think  fit. 

The  order  I  make  Ib^  that  the  Master  may  be  vb  liberty  to  examine  tMa  witaieaa, 
if  he  shall  Uiink  fit 


[397]   Wabd  v.  Wabd.   Jwu  23.  1845. 

(Seported  on  another  pointy  6  Beavan,  251.) 

A  suit  having  become  defective,  in  consequence  of  the  bankruptcy  of  a  Co-plaintiff, 
the  Defendant  moved  to  dismiss  absolute.  Held,  that  the  Court,  on  such  a  motion, 
might  order  the  Plaintiff  to  supply  the  defect  within  a  limited  time,  or  in  default, 
that  the  bill  might  be  dismissed. 

Mr.  Selwyn  moved  that  the  bill  might  stand  dismissed,  with  costs.  The  notice 
of  motion  did  not  specify  whether  the  dismissal  was  to  be  for  want  of  proseoudon. 
The  bill  was  filed  in  1841,  and  great  delay  had  occurred  in  the  proeeoation  of  the 
suit.    Notices  to  dismiss  had  been  twice  given. 

In  November  1843  the  cause  came  on,  but  was  found  defective,  and  stood  over; 
and,  on  the  3d  of  April  1845,  one  of  the  Plaintiffs  became  bankrupt,  and  the  suit 
consequentlv  became  defective ;  nothing,  however,  had  been  done  to  make  it  perfect. 

Mr.  Adais,  for  the  Plaintiff.  The  notice  of  motion  is  altogether  wrong  in  form : 
it  asks  that  the  bill  may  be  dismissed.  If  it  had  merely  asked  that  which  the 
Defendant  was  entitled  to,  namely,  that  the  Plaintiff  might  be  ordered  to  put  the 
suit  right  within  a  given  time,  the  Plaintiff  might  have  acceded  to  it,  and  saved  all 
expence.  [398]  The  order  asked  cannot  be  made ;  and  the  Defendant  ought  to  pay 
the  costs  of  the  application. 

The  Master  op  the  Bolia  [Lord  Langdale].  The  answen  were  sufficient  in 
1842 ;  we  are  now  in  1845,  and  by  circnmstaaoes  wholly  independent  ni  the  will  ot 
either  of  the  parties,  the  suit  is  defectave.  In  April  1845,  after  the  cause  had  been 
set  down  to  be  heard,  one  of  several  Plaintiffs  became  bankrupt.  The  cause,  therefore, 
could  not  be  beard.  A  new  duty  arose,  which  was  to  be  performed  vrithout  any 
improper  delay,  namely,  to  make  the  cause  perfect :  this  could  not  be  effected  without 
filing  another  bill,  in  which  the  bankrupt's  assignees  might  either  join  as  Co-plaintifis 
or  be  made  Defendants.  The  remaining  Plaintiffs  having  a  duty  to  perform,  gave 
notice  to  the  other  side ;  and,  as  they  say,  they  have  passed  their  time  in  endeavouring 
to  get  an  answer  from  the  assignees  as  to  what  was  to  be  done.  They  have  now  got 
an  answer ;  but  there  has  been  considerable  deUy,  which  has  not  been  accounted  H>r. 
The  Defendant  moves  that  tiie  bill  may  be  absolutely  dismissed,  I  suppose,  though 
he  does  not  eziH^as  it,  for  wwot  of  prosecution.  That  cannot  be,  because  the  dismissal 
most  be  for  want  of  making  the  smt  perfect 

On  a  motion  of  this  kind,  it  is  competent  for  the  Court  to  make  such  order  as 
nu^  be  just,  which  is,  to  order  the  Plaintifis,  within  a  certain  time,  to  make  good  the 
deroct^  or,  in  default,  to  dismiss  the  bill  with  costs.  (Lord  HunUngUnoer  v.  Sherbomf 
5  Beavan,  380.)  That  is  the  usual  order.  I  will  give  ten  days  for  that  purpose, 
which  is  quite  enough.  The  only  thing  as  to  which  I  have  any  doubt,  is  as  to  the 
coste  of  the  present  [399]  application.  The  Plaintiffs  could  not  avoid  applying  for 
an  order  to  set  the  matter  nght^  and  I  think  on  the  whole  the  costs  most  be  costs  in 
the  cause. 
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[399]   DowDEN  V.  Hook.   Jwu  2,  10,  30,  184D. 


The  Court  does  not  require  that  the  next  friend  of  a  feme  eomi  Plaintiff  shall  be  a 

person  of  sufficient  substance  to  answer  the  costs. 
Gases  stated  in  which  a  feme  covert  suing  by  her  next  friend,  has  been  admitted  to  sue 

HI  formd  pavperis. 
Observations  on  Pennington  t.  AUrinf  1  Sim.  &  St.  264. 

In  this  case,  the  Plaintiff  was  a  married  woman  suing  by  her  next  friend,  and  it 
was  mored  <m  the  behalf  of  one  oi  the  Defendants^  James  Anderson,  that  all  pro- 
ceedings in  the  cause  a^nst  him  mi|^t  be  stayed  undl  either  die  next  friend  should 
be  changed,  or  the  Plaintiff  should  giTe  secnrity  for  the  oosts  of  suit  to  be  oooasioned 
to  the  Defendant  who  moved,  and  that  it  mi^t  be  referred  to  Uie  Master  to  apinrove 
of  a  proper  security. 

The  application  was  founded  on  an  affidavit  that  the  next  friend,  who  was  the 
Plaintiff's  brother,  was  formerly  a  mercantile  clerk,  but  was  now  out  of  employ,  and 
entirely  dependent  on  bis  mother  for  his  daily  support,  and  that  the  Plaintiff  and  her 
husband  bad  admitted,  that  the  next  friend  was  not  able  to  meet  the  costs  of  suit,  if 
adjudged  against  him. 

The  next  friend  and  the  Plaintiff  swore,  that  they  are  not  dependent  on  their 
mother  for  their  dailv  support,  but^  on  ^e  contrary,  are  perfectly  independent  of  hat. 
And  the  next  6iend  said,  that  he  was,  at  this  time,  pwfectly  solvent,  and  did  not 
owe  £5  altogether  in  the  world,  and  that  he  had  been  e^>ecting  and  promised  a 
lucrative  appointment,  and  had  held  most  responsible  situations. 

[400]  The  solicitor,  Mr.  8i»rke,  swore,  that  the  next  frimd  was  a  gentieman  of 
education,  and  was,  in  the  opinion  of  Mr.  Sparhe,  capable  of  holdinj^  and  competent 
to,  a  situation  or  office  of  much  trust  and  responsibility. 

Mr.  Prior,  in  support  of  the  motion.  The  object  of  requiring  a  feme  covert  to  sue 
by  her  next  friend  is,  that  there  may  be  some  person  liable  to  pay  the  costs  of  the 
loit  in  case  she  should  fail  This  would  be  futile,  if  the  next  fnend  were  allowed  to 
be  a  pauper.  The  understood  rule  of  the  Court  is,  that  the  next  friend  of  a  feme 
covert  need  not  be  a  relation,  but  must  be  a  person  of  substance.  In  Pennington  v. 
Akin  (1  Sim.  &  St.  264),  the  next  friend  of  a  feme  covert  being  insolvent^  a  motion 
was  made  that  he  mi^t  be  removed  from  being  the  next  friend,  and  that  *  new  next 
friend  might  be  subsbtated  in  his  plaee,  Sir  John  Leach  said,  "  This  is  a  gross  case, 
tod  I  cannot  permit  this  suit  to  proceed  on  the  part  of  iJie  fern  covert,  without  secnrity 
being  given  for  ooete.  I  must,  however,  refuse  this  motion,  because  it  is  incorrect  in 
iorm ;  but  the  Defendant  may  apply  to  stay  proceedings  in  the  cause  until  the  next 
friend  is  changed,  or  security  is  given  for  costs." 

In  Drinan  v.  Manmiz  (3  Dr.  &  War.  164),  a  bill  was  filed  by  infants  and  a  feme 
eavert,  by  a  next  friend  who  was  insolvent,  and  the  M.  B.  of  Ireland  stayed  proceedings 
until  security  for  costs  should  be  given,  and  this  was  affirmed  by  Sir  £.  Sngden,  on 
anwsl,  who  observed,  "  The  rule^  in  the  case  of  a  feme  covert  suing  1^  her  next  friend, 
who  has  himself  no  interest  in  the  suit,  is,  that  security  must  be  ^ven." 

[401]  In  tile  present  case  it  is  perfectly  clear  that  the  next  fnend  is  totally  unable 
to  pav  any  coats  that  may  be  awarded  by  the  Court 

Mr.  Siolt,  conirA.  There  is  no  such  general  rule  aa  that  contended  for.  It  is  so 
stated  in  the  text  boofci,  but  it  is  taken  from  the  Antmymaua  cue  (1  Alik.  570,  and 
see  Cur.  Can.  464)  in  Atkins,  contained  in  two  lines.  "A protein  amf  need  not  be 
a  relation,  but  then  he  must  be  a  person  of  substance,  because  liable  for  costs."  This 
is  as  applicable  to  an  infant  as  to  a  feme  covert,  yet  the  modem  rule  is  the  contrary. 
FeUotoa  v.  BarreU  (1  Keen,  119).  Lord  Eldon  in  Ogihie  v.  Seme  (11  Vea.  698) 
observes,  "  With  r^ard  to  the  distress  of  the  Plaintiff,  that  is  not  a  ground  npon 
which  the  Court  has  specially  interposed.  The  Court  will  not  require  security  for 
oosts        any  man  in  England,  upon  any  representation  of  his  circumstances. " 

[Thk  Master  of  thx  Rolls.  The  statute  of  the  16  Hen.  6,  c  4,  which  requires 
a  jiarty  to  find  surety  for  damages  and  expenses  b^ore  a  subpcena  shall  be  granted  to 
bun,  seems  to  have  been  wholly  OTerlooked.] 
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In  Squirrel  t.  Squirrel  (2  F.  Wnu.  297  (d.),  and  2  Diek.  765,  and  1  Tea.  inn. 
an  application  to  stay  proceedings,  on  the  ground  oi  the  bad  circumstances  of 
pnxJuin  amy,  was  refused  by  Lord  Thurlow,  who  said,  that  "he  did  not  conceive 
the  Court  could  inquire  into  the  circumstances  of  a  proehein  amy  more  than  thote 
any  common  Plaintiff."   Pmningtm  v.  Ahnn  (1  Sim.  &  St  264)  depended  on  i 
peculiar  circumstances :  it  was  "  a  gross  ease,"  in  which  the  insolvent  paramour  of  i 
wife  [402]  confined  for  the  damages  recovered  in  an  action  of  crim.  am.  acted  as 
next  friend  of  the  wife  in  a  suit  against  her  husband. 

Here  nothing  can  be  alleged  against  the  propriety  of  the  choice  of  the  next  I 
who  is  a  relative,  and  who  will  be  liable  to  personal  restraint  under  l^e  procesi 
the  Court,  unless  he  complies  with  any  order  made  on  him  for  costs.    It  is 
that  the  Court  might  interfere  if  a  pauper  were  selected  purpoaely  to  defeat 
Defradant'a  rraaedy  for  ooats,  bat  that  is  not  anggeated. 

If  a  fevM  covert  in  humble  life  cannot  sue  by  a  n«ct  friend  selected  from  a 
in  her  own  sphere,  but  must  seek  a  stranger  of  independent  means  before 
prosecutes  her  suit,  there  will  be  a  total  denial  of  justice. 

A  case  of  Canning  v.  Bell  (unreported  M.  R.  1837  or  1838)  was  alluded  to. 

Mr.  Prior,  in  reply. 

The  Master  of  the  Rolls.    I  will  take  an  opportunity  of  considering  this  < 

JwM  30.   The  Master  of  the  Bolls  [Lord  Langdalel.   It  is  not  denied, 
must  ther^ore,  on  this  occasion,  be  assumed,  that  the  next  friend,  though  forme 
mercantile  derk  and  a  person  whose  integrity  and  respectability  are  unimpeach. 
not  now  in  any  employ,  [403}  and  that  he  is  not  Able  to  meet  the  costs  of  raikj 
awarded  against  him. 

The  application  is  supported  by  two  oaaea,  PenningUM  v.  Almm  (1  Km.  &  St 
before  Sir  John  Leach,  and  Drimam.  t.  Mommx  (3  Dru.  &  War.  154),  before  Sir  Edi 
Sugden.  Drinem  v.  Mtaudx  reata  on  the  authority  of  Peimm^om  t.  Almn,  whic^ 
decided  on  the  ground,  that  the  suit  of  a  married  woman  was  subetanti^y  her  i 
suit,  and  that  her  next  friend  was  selected  by  her. 

A  decision  of  Sir  John  Leach,  approved  of  by  Sir  Edward  Sugden,  is  deserriagj 
the  greatest  respect,  and  cannot  be  departed  from  without  great  heaitation. 
ordinary  cases,  such  authority  is  sufficient  to  sustain  a  rule  of  practice ;  but  the  i 
sequence  of  declaring  that  a  married  woman  shall  not  be  permitted  to  au^  wit 
giving  security  ioc  coete,  or  without  a  next  friend  who  can  swear  that  he  ia 
to  answer  the  ooatei  appeu^d  to  me  to  be  very  serious.    It  is  obvioua,  indc 
there  may  be  many  caaes  in  which  such  a  mle  would  plainly  prevent  the  woman  i 
seekii^  to  eataUisn  the  most  just  claim,  and  in  that  way  wouul  amount  to  an 
denial  of  justice.   I  therefOTe  thought  it  rij^t  to  make  some  enquiry  reapertiqgl 
practice  of  the  Court  in  such  oases,  and  I  ham  found  two  cases,  in  wbicb  a  a  ^ 
woman  suing  by  her  next  friend,  has  been  admitted  to  sue  in  formd  paiq>eris; 
the  case  of  CdUer  v.  Voung  (25th  October  1743),  and  the  other  in  the  case  of  ~ 
V.  H^'aUcer  (19th  May  1834).    In  the  last  case,  which  occurred  eleven  yean 
Pennington  v.  Alvin,  the  order  was  made  as  an  order  of  course,  but  after  upon 
sideration  by  Sir  John  Leach  himself  on  the  [404]  authority  of  the  former  ctsa  < 
CoUier  V.  Young,    And  as  it  appears  from  the  cases,  that  a  married  woman  mtyl 
admitted  to  sue  m  formA  pauperis,  it  seems  too  much  to  contend,  that  she  canno^^ 
in  this  case,  sue  by  a  next  friend,  who,  though  not  able  to  say  that  he  haa  the 
means  of  pa^in^  the  costs  which  may  be  awarded  against  him,  does,  never_- 
awear,  that  he  is  perfectly  solvent,  and  who  is  clearly  personally  answerable  for  i 
costs  awarded  a^nst  him  and  left  unpaid. 

Under  the  circumstanoes,  there  seems  reason  to  consider  that  the  decision  in 
case  of  Pennington  v.  Alvin  may  have  depended,  more  than  appears  by  the 
upon  the  special  circumstances  which  attended  it,  and  notwithstanding  the  authc 
cited,  I  do  not  think  that  I  ought  to  grant  this  motion.    I  must  refuse  it  wit 
costs,  and  must  add,  that  if  the  Defendant  is  desirous  of  carrying  tike  ease  fot  > 
opinion  of  the  Lord  Chancellor,  it  is  highly  proper  ao  to  do. 
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[406]   HOLOOMBE  V.  ANTROfius.    April  24,  June  30,  1845. 

[S.  C.  U  L.  J.  Ch.  378.] 

In  respect  of  orders  of  course  made  at  the  Rolls,  in  a  Vice-Chancellor's  cause,  the 
Master  of  the  Bolls  has  no  jurisdiction  over  anything  but  the  alleged  irregularity 
and  the  incident  costs.  In'  such  cases,  the  merits  or  special  circumstanoeB  cannot 
be  C(«isidered  by  the  Master  of  Uie  Bolls  except  upon  the  question  of  incidental 
costs. 

The  Plaintiff  in  a  Vice-Chancellor's  cause  was  under  an  obligation  to  obtain  an  order 
to  revive  before  the  3d  of  April,  or  have  his  bill  dismissed.  He  was  prevented 
complying,  by  reason  of  the  Defendant's  delay  in  appearing  according  to  under- 
taking. Sumequent  to  the  3d  of  April,  the  Plaintiff  obtained,  at  the  Bolls,  an 
order  of  course  to  revive,  omitting  all  mention  of  the  obligation  he  was  under. 
Held,  upon  a  motion  before  the  Master  of  the  Bolls  to  discharge  the  order  for 
irregularity,  that  the  Master  of  the  Bolls  had  no  jurisdiction  to  consider  tiie  conduct 
ot  tbe  Defendant  in  not  appearing,  although  it  afforded  a  snflScient  answer  to  the 
motaoD,  if  brought  before  the  proper  jurisdiction. 

A  party  obtaining  an  order  of  coarse  ia  bound  to  state  truly  every  fact  which  is 
matuial  to  t^e  question,  whether  an  order  ought  to  be  granted  as  of  course  or  not. 

Upon  a  motion  to  discharge  an  cwder  obtained  as  of  course,  which  ought  to  have 
been  the  subject  of  a  special  application,  the  order  is  to  be  discharged  on  that 
ground,  although  there  may  be  merits,  on  which  it  might  have  been  proper  to  grant 
the  order. 

Under  an  order  of  the  20th  of  February  1845,  made  by  Vice-Chancellor  Knight 
Bruce,  to  whose  Court  this  cause  was  attached,  the  Plaintiff  was  under  an  obligation 
to  file  a  bill  of  revivor  and  supplement,  and  alBO  obtain  an  order  to  revive  before  the 
3d  of  April,  otherwise  the  bill  was  to  stand  diB-[406]-mi8sed.  The  bill  of  revivor 
and  supplement  was  regularly  filed,  and  the  tubp<ma  was  served  on  the  13th  of  March, 
The  Defendant's  solicitor,  on  the  same  day,  gave  an  undertaking  to  -iqipear  thereto, 
but  nedeoted  to  do  so  until  the  Slat  of  Auroh.  Under  tiie  10th  Order  of  December 
1833  (Ord.  Can.  46)  the  order  to  revive  could  only  be  obtained  at  the  expiration  of 
eight  days  after  appecrance,  no  cause  having  been  shewn  in  the  interval.  In  conse- 
quence of  the  Defendant's  delay  in  entering  his  appearance  pursuant  to  the  under- 
taking, the  Plaintiff  was  unable  to  obtain  the  order  to  revive  previous  to  the  3d  of 
April,  as  required  by  tbe  Vice-Chancellor's  order. 

On  the  15th  of  April  the  Plaintiff  obtained  at  the  Bolls  an  order  of  course  to 
revive,  on  the  simple  allegation,  that  the  time  limited  for  shewing  cause  against  the 
revivor  bad  expirod  without  cause  shewn,  and  without,  in  any  way,  noticing  the 
order  of  the  Vioe-Chancellor  Knight  Bruce  of  the  20th  of  February. 

It  was  now  moved,  on  behalf  of  the  Defendfuit,  that  the  order  of  course  of  the 
15th  of  April  might  be  discharged  for  iiregularity. 

Mr.  G.  L.  Bussell,  in  support  of  the  motion.  The  order  is  irregular,  first  because 
it  was  obtained  after  tile  time  limited,  and  when  the  Defendant  ms  entitled  to  have 
the  Mil  dismissed ;  and,  secondly,  because  the  Plaintiff,  on  applying  for  it,  suppressed 
a  most  material  fact,  namely,  the  order  of  the  20th  of  Februf^  1845.  St.  Vtetor  v. 
Devereux  (6  Beavan,  584,  reversed,  on  the  ground  of  ladui^  by  Lord  Lyndhurst,  27th 
February  1845  [9  Jur.  519] ), 

[407]  Mr.  TWier  and  Mr.  Cole,  for  the  Plaintiff.  The  Defendant  has  waived  his 
right  to  have  the  bill  dismissed  for  the  Plaintiff's  default,  first,  because  it  was  the 
Defendant's  breach  of  his  underuking  to  appear,  which  prevented  the  Plaintiff's 
eomplying  with  the  exigency  of  the  order ;  and,  secondly,  because  he  did  not  at  onoe 
obtain  the  order  to  dismiss,  which  might  have  been  had  as  of  course,  Dobede  v. 
SdwmU  (11  Simona,  454),  but  allowed  the  Plaintiff  to  take  a  step;  Fernu  v. 
Bvkkmton  (1  Boas.  &  MyL  22).  The  only  right  which  the  order  of  the  20th  of 
Febrouy  gave  the  DefmwQt  was  to  a|>ply  to  diamiss ;  it  in  no  way  prevented  the 
Plaintiff  from  obtaining  the  order  to  revive  at  any  time. 
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Again,  the  irregularity,  if  uiy,  having  been  created  by  the  Defendant  himBel^ 
he  is  under  a  *'  person^  exception,"  which  estops  him  from  taking  any  advaatige 
of  the  error. 

Mr.  G.  L.  Russell,  in  reply.  The  undertaking  was  not  to  appear  by  any  given 
day,  but  was  general.  The  object  of  the  Defendant's  delay  was  not  to  prejimice  tiw 
Plaintiff,  but  to  extend  the  time  for  demurring  towards  Easter  term.  N 

Thb  Master  of  the  Rou^  [Lord  Langdale].  I  will  reserve  the  questifm ;  bat 
supposing  the  order  to  have  been  irregularly  obtained,  the  points  are,  whether  the 
conduct  of  the  Defendant  is  not  a  waiver ;  and  the  cause  being  attached  to  another 
branch  of  the  Ck)urt,  whether  that  objection  to  the  present  motion  can  be  taken 
advantage  of  at  the  B<^8. 

[408] /mm  30.  Thb  Hastib  of  THE  Rolls.  This  cause  is  ascribed  to  Hit 
Honour  the  Vioe-Chancellor  Knight  Bruce,  and  on  the  20Ui  day  of  Febmaiy  Uet, 
upon  a  motion  made  by  the  Plaintiff,  to  discharge  an  order  obtained  bv  the  Defendaid 
Henry  Hobhouse  for  irregularity,  His  Honour  was  pleased  to  order,  that  the  Plaintiff 
should,  within  three  weeka  from  that  time,  file  a  bul  of  revivor  and  snpplementi  am 
should,  within  six  weeks  from  that  time,  obtain  an  order  to  revive  the  cause,  aiid  ia 
default  thereof,  it  was  ordered  that  the  Plaintifi*8  bUl  should  stand  disminwd  with 
costs,  as  against  the  Defendant  Henry  Hobhouse. 

The  bul  of  revivor  and  supplement  was  filed  on  ^e  11th  of  March,  which 
within  the  three  weeks  allowed;  the  suiwcena  to  appear  was  served  on  the  ISth  day 
of  the  same  month,  and  thereupon  Mr.  Butt,  the  solidtor  or  agent  of  the  Defeodao^ 
signed  on  the  haok  of  the  svbpcma  an  undertaking  to  appear  for  the  Defendant. 

The  six  weeks  from  the  20th  day  of  February,  within  which  it  was  the  Plaintiff's 
duty  to  obtain  his  order  to  revive,  were  to  expire  on  the  3d  day  of  April ;  and  at 
the  Plaintiff  could  not,  under  the  General  Orders  of  December  1833,  obtain  the  ordsc 
to  revive  till  the  expiration  of  eight  days  after  the  Defendant's  appearance,  it  is  plai% 
that  the  Plaintiff's  ability  to  revive  in  time  depended  upon  the  time  of  the  Defendann 
appearance.    If  the  Defendant  had  appeared  immediately,  or  within  the  usual  time 
limited  for  appearance,  the  Plaintiff  would  have  been  able  to  revive  in  due  time, 
to  have  fully  satisfied  the  order  of  the  20th  of  February.    But  for  some  reason  whkl 
does  not  appear,  the  Defendant's  appearance  was  delayed  till  the  SIst  of  March,  an 
in  consequence  thereof,-  it  became  impossible  for  the  Plaintiff  to  obtain  his  order 
revive,  consistently  with  [M9]  the  General  Order  of  December  1833,  and  tbe  orda 
of  the  20th  of  Februaiy  1845. 

Under  these  oirounutaooesi  the  3d  day  of  April  passed,  without  an  order  to  revivi 
having  been  obtained,  and  that  put  of  the  wder  of  the  20th  of  Febnury  vrhkk 
directed  the  bill  to  be  dismissed  with  costs  became  operative. 

In  this  state  of  things,  I  may  presume,  that  His  Honour  the  Yice-ClianoelkN 
Knight  Bruce  would  have  enlarged  the  time  allowed  to  the  Plaintiff  to  obtain  Ui 
order  to  revive,  if  applicatioa  for  that  purpose  had  been  made  to  him. 

The  delay  of  the  Defendant  to  appear  was  the  cause  of  the  Plaintiff's  de&ult 
that  delay  proceeded,  I  suppose,  from  accident.  I  cannot  easily  impute  it  to  an; 
wilful  intention  to  injure  uie  Plaintiff,  bat  I  think  that  I  may  assume,  without  an, 
danger  of  error,  that  whatever  was  the  cause  of  the  Defendant  s  delay  to  appew  aftei 
his  undertaking,  he  would  not  have  been  allowed,  in  a  Court  where  the  merits  ooot 
be  disenssed,  to  take  advanta^  of  the  Plaintiff's  default  which  was  oooadoned  by  it 

Unfortunatd;{r,  t^e  Plaintiff  did  not  appl;jr  to  tJie  VioeOunoeUor  Kn^ht  Brae 
ior  an  enlarged  time,  hut,  on  the  16th  of  Apnl,  applied  for  and  obtained  an  order  « 
course  to  revive  at  the  Rolls,  on  the  usual  allegation,  that  the  time  limited  fini 
shewing  cause  against  the  revivor  had  expired  without  cause  shewn. 

The  order  of  the  20th  of  February,  by  which  the  bill  was  ordered  to  be  dis- 
missed, was  not  mentioned  in  the  petition,  and  I  am  of  opinion,  that  by  reaaoa 
of  that  omission,  the  order  to  revive  was  irregularly  obtained,  and  must  be 
discharged. 

[410]  It  was  strongly  pressed  upon  me,  that  under  the  circumstances  of  this  oos^, 
t  ought  to  hold  that  the  Defendant  is  not  entitled  to  take  advantage  of  tht 
irregularity;  and  i^  upoi  any  ooeasion  of  this  sort,  I  had  jnrisdietion  to  detanoios 
anything  rat  the  question  ca  irregularity  and  1^  coeta  M  it,  I  afaonld  be  of  that 
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opioKHi ;  but  after  repeated  eoarideratioo  ci  the  tnbjeot,  I  am  of  opinum,  tihat  in 
raipoet  to  orders  of  oouree,  made  at  the  Bolla  in  causae  ascribed  to  the.  other  branches 
oi  the  Courts  I  hare  no  juriadiotion  otm-  anything  but  the  alleged  irregularity  and 
iocidental  ooets. 

If  there  be  merits  or  ciroumstances,  as  there  were  in  Si.  Vuior  v.  Devereux,  and  as 
there  are  in  this  case,  which  lead  to  the  conolusion,  that  the  party  seeking  to  avail 
himself  of  the  irregularity  ought  not  to  be  allowed  to  do  so,  those  merits  or  circum- 
stances ought,  in  my  opinion,  to  be  brought  under  the  consideration  either  of  the 
Lord  Chancellor,  or  of  tne  yice-Chancellor  in  whose  Court  the  cause  is. 

A  motion,  made  before  the  Ijord  Chancellor,  to  discharge  an  order  of  mine,  may  be 
eonidered  as,  in  ^eot,  both  a  rehearing  of  the  motion  made  before  me,  ana  an 
original  motion  upon  grounds  not  within  my  junsdiction.  Upon  such  rehearing  and 
u^iDal  moticKi,  his  Lordship  may  take  into  oonsidaraticm,  not  only  eridenoe  which 
was  not  brought  before  me,  but  fa^  and  droamstances  which  were  lm>ught  before  me, 
but  which  I  had  no  jurisdiction  to  decide  upon ;  and  the  application  ming  made  by 
die  party  who  obtained  the  order  of  course,  his  Lordship  may,  possibly,  think  the 
esse  not  within  Lord  Cotteoham's  rule,  and  may  therefore  support  the  order  of  course 
on  the  merits;  and  thus  it  is,  that  the  Lord  Chancellor  having  jurisdiction  over  the 
whole  matter,  may,  upon  a  motion  to  discharge  an  order  of  mine  discharging  an 
irregular  ordWf  tue  into  his  [4111  consideration  merits  and  circumstances  Meeting 
the  party  who  did  not  apply  for  uie  order,  and  over  which  I  have  no  jurisdiction  in 
such  cases ;  and  he  may,  upon  those  merits  and  circumstances,  justly  discharge  my 
discharging  order,  without  deciding  that  it  was  wrong  in  me  to  make  it 

The  Vioe-CbanceUors  have^  indeed,  no  jurisdiction  ovw  an  order  made  here :  but 
if  I  have  diaehazged  an  order  of  course  irr^larly  obtained,  aod  the  eiraumstanoes  or 
merits  in  the  cause  are  anch,  ai  to  shew  that  the  party  who  obtained  the  order 
irregularly  would  have  been  entitied  to  it,  if  r^larly  applied  for,  tb«ra  is  nothing  to 
prevent  uie  like  coder  being  made  by  the  Vioe^/haneelfor  upon  a  proper  appUoati(m 
to  him. 

In  this  case,  if  it  be  brought  before  the  Lord  Chancellor  upon  a  rehearing  and 
original  motion,  on  the  same  evideooe  that  is  now  brought  before  me,  I  e<mceive  that 
the  Lord  Chancellor  ma^  properly  discharge  the  discharging  order  which  I  now  make ; 
bat  the  ground  on  which  I  form  that  opinion  is,  that  Uie  Lord  Chancellor  may 
properly  take  into  his  craisiderstion  the  ciroumstances  which  I  am  under  the  necessity 
of  excluding,  because  I  have  no  jurisdiction  over  them  in  a  cause  not  attached  to  tbii 
Court,  and  may  poaaibly  consider  the  application  made  hy  the  party  who  obtained 
^e  ondar  of  course  not  within  the  rule  laid  down  by  Lord  Cottenham.  ' 

And  further,  if  the  cnder  which  I  now  make  should  be  acquieseed  in,  I  oonoeive 
that  if  an  api^eation  be  made  to  the  Vioe-Chancellor  Knight  Bruoe  for  an  order  to 
the  effect  of  thiA  which  I  now  discharge.  His  Honour,  having  jurisdiction  to  consider 
the  matter  which  I  am  obliged  to  exclude,  may,  if  the  case  be  brought  b^ore  him  on 
the  same  evidence  which  is  now  before  me,  very  properly  make  an  order  in  com- 
pliance with  the  application.  [412]  Upon  occasions  of  this  kind  then  are  three  rules 
(d  which  I  have  taken  notice.  First,  a  party  obtaining  an  order  of  course  is  bound 
to  state  truly,  every  fact  which  is  materia]  to  the  question,  whether  the  order  ought 
to  be  granted  as  of  course  or  not.  Secondly,  upon  a  motion  to  discbarge  an  oraer 
obtained  as  of  course  which  ought  to  have  men  the  subject  of  a  special  application, 
tiie  Mder  ia  to  be  disdiarged  on  that  ground,  al^ough  there  may  be  merits  on  which 
it  might  have  been  proper  to  grtmt  the  order.  And,  tlurdly,  merits  or  special 
dreumstaooes  in  eases  ascribed  to  any  Vice-chancellor  ouAt  not  to  be  drawn  into 
dnmission  in  this  Court  for  the  purpose  of  any  dedsion.  I  am  not  aware  that  the 
first  of  the  rules  has  ever  been  doubted,  and  it  has  been  violated  in  this  case,  by  the 
ranission  to  state  the  fact,  that  an  order  to  dismiss  the  bill  was  in  operation.  The 
■eoond  rule  was  estaUished  by  Lord  Cottenham  when  he  presided  over  this  Court, 
snd  afterwards  acted  upon  by  him  when  he  became  Lord  Chancellor,  as  in  Harru  v. 
Siart  (4  Myl.  &  Cr.  261).  The  third  rule  appears  to  me  to  be  a  necessary  consequence 
of  the  orders  of  the  6th  of  May  1837  and  the  9th  of  May  1839.  I  conceive  that  in 
a  cause  attached  to  another  branch  of  the  Court  I  have  no  jurisdiction  to  condder 
any  merits  or  spedal  eircumatances  upon  a  mere  questicHi  of  irr^pilarity,  or  to 
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consider  the  e6fect  of  them  upon  the  qaesdon,  vhether  an  order  is  to  be  diaofaarged 
{or  irregularity. 

Bat  1  thinlc  that  they  may  be  eonndered  on  the  queatioa  of  incideotal  ooeta ;  and 
'  having  regard  to  them  as  to  nich  ooeta,  I  ahall  diaebiuge  thia  order  without  eosfea. 

Gbixnwooo  v.  Chubchill.   {Ez  rdaHeM.)  Feb.  31»  1845. 

[aC.  UL.  J.Ch.  143;  9  Jur.  196.] 

On  a  sale  under  the  Court  in  June  18S9,  it  waa  provided  by  t^e  conditions,  that  tiie 
abstract  should  be  delivered  in  twenty-one  days,  that  Uie  purchaser  should  be 
entitled  to  the  rents  from  October,  uid  pay  his  purchase-money  in  November,  and 
if  "  from  any  cause  whatever "  it  should  not  be  paid  at  that  time,  he  should  pay 
interest  at  5  per  cent.  The  vendors  were  unable  to  deliver  the  abstract  within 
tiie  time^  and  there  was  great  delay  and  difficulty,  on  their  part,  in  making  out 
their  title,  which  waa  not  complete  till  1645.  The  porobaser  had  entered  into 
poBsearion.  On  a  motion  made  in  1845  to  pay  the  porehaae^noney  and  interest 
into  Court,  the  Court  held*  that  it  could  not  relieve  the  ponhaser  from  payment 
of  interest  but  made  the  order  without  prejudice  to  any  applicaticm  fw 
oompensation. 

On  the  27th  of  June  1839  a  oonaiderable  property  waa  sold  under  the  Courts 
aubject  to  special  conditions  of  sale.   J.  C.  Bisley  became  the  purchaser. 

It  waa  stipulated  by  the  conditions  of  sale  that  the  abstract  should  be  delivered 
within  twenty-one  days.  The  purchaser  was  to  have  the  rents  from  the  11th  of 
October  1839,  and  pay  in  his  purchase-money  on  or  before  t^e  9th  of  November 
1839 ;  but  if,  from  my  cams  tohaUvar,  the  purchase-money  should  not  be  paid  into  t^a 
bank  by  the  time  before  stipulated,  the  purchaser  was  thereupon  to  pay  interest 
thereof  at  6  per  cent,  per  annum. 

The  purchaser  entered  into  possession,  sod  had  exercised  distuict  acts  of  owner- 
ship, but  had  not  paid  the  purchase-money  into  Court,  in  consequence  (tf  the  delay  of 
the  vendors  in  making  out  the  title. 

An  imperfect  abstract  was  delivered  on  the  18th  of  July  1839,  and  it  was  insisted 
that  the  m«t  perfect  one  was  delivered  in  Auffust  1841.  Great  difficulties  and  dela^ 
had  occurred  in  making  out  the  title ;  but  ultimately  the  purchaser  accepted  it  as  it 
was. 

A  motion  was  now  made  that  the  purchaser  should  pay  his  purchase-money, 
£11,785,  into  Court  (which  [414]  part  of  the  motion  was  not  resisted),  together  with 
interest  at  5  per  cent,  from  the  9th  of  November  1839.  The  only  question  was  as  to 
the  interest. 

Mr.  Hodgson  and  Mr.  Cole,  for  the  Pkuntiff,  and 

Mr.  Turner  and  Mr.  Stinton,  for  other  parties,  oontended,  titat  tiie  purchaser  was 
liaUe  to  pay  interest  according  to  the  express  oonditaon  ctf  t^e  contract,  EtdaOe  v. 
Sk^Bheium  (1  Sim.  &  St.  122^  and  that  he  waa  not  entitled  to  retain  both  his 
parobaae-money  and  possession  of  the  estate. 

Mr.  Kindersley  and  Mr.  Chwidless,  eontrL  The  purchaser  ought  not  to  be 
charged  with  interest  at  so  high  a  rate  as  5  per  cent. ;  the  delay  having  been  wholly 
created  by  the  vendors,  and  by  their  neglect  in  not  asoertaining  their  title  before  the 
sale,  so  as  to  be  able  to  deliver  a  perfect  abstract  within  the  time  agreed  upon  and  to 
evidence  their  title  within  a  limited  period.  The  title  is  not  perfect  even  now, 
thoi^h  the  purchaser  has  agreed  to  accept  it. 

The  Master  of  the  Bolls  [Lord  Langdalel  This  is,  no  doubt,  a  case  of 
hardship  on  t^e  purchaser,  who  has  acted  in  a  laudable  and  genwous  manner ;  and 
tiierc  may  be  a  reason  for  considering  his  case  in  another  form ;  but  at  present  it 
appears  that  he  is  seeking  to  procure  a  vuiation  of  the  contract.  The  conditions 
expressly  provide,  that  the  purchase-money  shall  be  paid  into  Court  befwe  the  9th  of 
November  1839 ;  and  if  any  delay  aros^  from  any  cause  whatever,  it  ma  to  be  paid 
with  interest  at  6  per  cent   The  vendors  were  also  to  deliver  an  abstract  withia 
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tirenty-<me  da3r8  from  [416]  t^e  37th  of  June  1839 ;  but  they  w«re  not  in  a  aitostioil 
to  do  BO,  and,  as  the  purchaser  says,  they  did  not  deliver  any  abstract  before  the  20tli 
of  Augosti  1841.  SiDOe  then,  they  have  made  out  a  titie  which  tht  purobastf 
ecnsents  to  aocept^  but  which,  it  is  nid,  is  not  such  a  titAe  as  he  was  bound  to  Moept. 
li,  howerer,  the  punihaser  omseats  to  aooept  it,  I  must  consider  it  suffident.  The 
Teudors  having  now  ahewn  a  title^  it  is  asked  tiut  the  purtduse-money  and  interest 
may  be  paid  into  Court ;  and  the  only  objection  made  is  as  to  the  interest.  I  think* 
faowerer,  that  no  reasons  have  been  stated  which  furnish  any  ground  for  altering  the 
express  terms  of  tiie  contract.  It  is  said  that  the  purchaser  has  been  put  to  an 
expense  to  which  he  would  not  have  been  liable  if  the  state  of  the  title  had  been 
known.  This  may  be  a  ground  for  considering  his  case,  and  may  entitle  bim  to 
cmnpensation.  The  purchaser  might  have  applied  to  the  Court  when  he  found  that  he 
was  likely  to  be  put  to  expense  or  inoonvenienoe,  but  upon  the  present  application 
the  contract  cannot  be  altered.  I  most  therefore  make  the  ordeae  which  u  asked, 
without  prejudioe  to  the  parchaser's  right,  if  so  advised,  to  make  any  disdnot 
^ifdioatioD  for  compenntion  out  of  numey  in  Court. 


[416]   In  n  Wklu.   JTonA  4,  June  24,  1840. 

Where  payment  of  a  bill  of  costs  has  been  obtained  b^  undue  pressure^  a  tuation 

may  be  directed  on  proof  of  overcharge,  without  shewing  ^t  saoh  overohaxges  are 

so  gross  as  to  amount  to  fraud. 
It  is  a  *' special  circumstance"  within  the  6  &  7  Vict.  o.  73,  where,  on  paying  off  a' 

mortgage,  a  solicitor  produces  his  bill  and  insists  on  payment  as  a  otmdition  for* 

immniiate  oom^etion,  though  items  are  objected  to^  and  a  taantion  will  be' 

directed  after  payment,  if  there  are  apparent  overduraes. 
A  taxation  at  the  instance  of  a  mortgagor  of  the  btU  frf  we  mortgagee's  solicitor,  must' 

be  as  between  the  solicits  and  his  client,  the  mortgagee. 
Upon  an  application  to  tuc  a  paid  bill,  tiie  8(dioitor  will  not  be  permitted  to  add 

to  any  nnciercharges  contained  therein,  bat  the  taxatum  must  be  had  oa  the  Inll  as 

delivered  and  paid. 

This  was  a  petition  by  a  mortgagor  for  the  taxation,  after  pajrment,  oi  Uie  bill  of 
costs  of  the  mortgagee's  solicitor.  > 

An  arrangement  having  been  made  for  transferring  the  mortgage,  the  Bespondent, 
the  mortgagee's  solicitor,  was  applied  to  to  furnish  an  abstract.  He  aeoordingly  pre-- 
psred  a  new  abstract  of  the  title,  instead  of  adding  the  abstract  of  the  mortgage  deed 
to  the  abstract  of  title  already  in  his  possession. 

On  the  18th  of  December  1844  the  parties  met  to  complete,  when  die  derk  of  the 
Bespondent  attended,  and  then  presented  hia  hill  of  eoats,  amounting  to  £19,  la.  lOd.- 
The  mortgagor  and  her  solicitor  objeeted  to  several  items,  and  requested  that  the 
bill  mifffat  atend  over  for  a  few  days,  in  order  to  see  Mr.  WeUs  thereon ;  but  the  clerk' 
refosea  to  complete  the  transfer  and  deliver  over  the  deeds  without  full  payment  of 
the  bills.  The  mortgagor  thereupon  pud  the  bill,  and  the  transfer  was  completed. 
She  now  presented  a  petition  for  the  tsjcation  of  the  bill,  on  the  ground  of  pressure. 
Items  of  overoha^  were  specified  in  the  petition,  to  the  amount  of  £6,  1  Is.  8d., 
which  were  as  follows : — 

Instructions  for  abstract,  &c  .  .        40   6  8 

Preparing  draft  abstract  4   3  4 

Fair  copy   .  .  2  18 

[417]  Mr.  Goodeve,  in  support  of  die  petition,  said,  tiiera  were  sufficient  special 
^umstances  to  induce  the  Court  to  send  this  bill  for  taxation,  for  it  had  beenjuiid 
under  pressure,  fmd  contained  plain  overohanges.  He  commented  on  the  itons.  That 
there  were  also  items  which  were  properly  chargeable^  as  against  the  mortgagor  only, 
•and  not  as  against  the  mortgagee. 

llr.  Turner,  anUrA,  contended  that  tibere  was  not  sufficient  to  put  the  parties  to 
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tho  flzpeiiBe  of  a  r^reoee.  That  the  charges  wen  proper ;  and  if  not,  that  the  orer- 
eharges  were  ^Tial ;  and  that  to  indtM»  the  Court  to  direct  a  taxation  after  payment, 
the  overcharges  must  be  so  gross,  as  to  be  evidence  of  fraud ;  Haiock  v.  SmUk  (2  MyL 
&  Cr.  496),  Water$  v.  Taylor  (Ibid.  S26).  That  the  other  items  of  ^  bill  wer«  con- 
siderably onderchaKed ;  ana  that,  if  the  OTerefaarges  were  to  be  deducted,  the 
sdioitor  ongh^  in  uimeas,  to  be  allowed  to  add  to  the  undenhugee,  for  he  had 
ohanrod  3e.  4d.  for  attwdanoes,  for  whidi  he  was  entitled  to  6s.  8d. 

THS  BUSTXB  or  TEE  BoiXS  nLord  liangdale].  It  is  much  to  be  regretted  that 
there  should  be  a  litigation  like  this  for  so  small  an  amount ;  but  I  think  that  if  the 
objection  raised  by  the  Respondent  to  the  taxation  were  to  prevail,  and  be  applied  to 
all  cases  of  this  kind,  the  greatest  injustice  might  be  the  consequence. 

I  conceive  it  my  duty  to  order  the  taxation  of  this  bill.  The  first  "specnaL 
circumstance "  is,  that  the  bill  was  delivered  at  a  time  when  it  was  impracticable,, 
according  to  the  nature  of  the  transaotira,  to  submit  it  to  a  satisfactory  examination 
before  it  was  paid :  the  second  [418]  "  special  circumstance  "  is  this : — uut  with  such 
means  of  examining  the  bill  as  the  parties  then  had,  material  items  were  pointed  out 
and  objected  to,  so  that  the  party  received  payment  with  knowledge  that  the  itema 
were  objected  to :  and  the  third  "  special  ciroumstanoe  (in  the  amence  of  whidi  I 
never  oKler  a  paid  bill  to  be  taxed)  la,  that  tiiwe  are  apparent  overcharges.  There 
is  no  reflection  on  the  sofioitor,  because  on  the  other  charges  there  is  an  exceeding 
modmtion ;  but  that  is  no  reason  why  these  charges  should  not  be  subjected  to 
taxation. 

I  am  unable  to  say  what  difference  there  would  be  between  making  a  new  abstract 
and  making  the  proper  additions,  and  comparing  a  copy  of  the  abstract  with  the  old 
one ;  it  might  be  the  same.  That  is  a  question  for  the  Taxing  Master.  The  taxation 
most  take  place  as  between  the  solicitor  and  the  mortgagee  his  climt,  and  not  as 
between  him  and  the  mort^pngor ;  and  tiie  Master  may  state  special  fflrottmstanoea.  I 
cannot  allow  tiie  8(rfifntw  to  take  in  a  new  bill.  {In  re  CSsnm,  8  Beav.  436.)  Beserve 
the  costs. 

Mr.  Turner  <dfored  toretnm  £Z ;  but  the  oBw  was  refused. 

The  Taxing  Hastor  found  an  overpayment  to  the  amount  M  £2,  4s. ;  whereupon, 
the  solicitor  presented  a  petition,  stating  that  the  deduction  was  con^erabty  less 
than  one-sixth,  and  prajnng  that  the  mortga^r  might  pay  the  costs  of  the  former 
apidicatiw  and  of  the  taxation,  and  for  a  reference  back  for  the  taxation  cd  these 
costs. 

[419]  June  24.  Mr.  Turner,  in  support  of  the  application,  referred  to  his  <^er  od 
the  former  occasion,  and  said  that  if  toe  solicitor  bad  been  allowed  to  increase  th» 
undercharges,  he  would  have  been  found  to  be  underpaid. 

Mr.  Gk>odeve,  eotUrA.  The  Master  has  found  the  solicitor  to  be  in  the  wrong,  and 
that  he  exacted,  under  pressure,  £2, 4s.  more  than  he  was  entitled  to,  notwithstuidiDg: 
the  remonstrances  (rf  thie  mortjpigor.   This  is  not  a  case  for  costs. 

Thx  Mastib  of  thk  Boiaa  [Lord  Langdale]  (without  hearing  a  reply).  There- 
is  no  difflonltv  in  this  case.  It  is  absolutely  necesMry  tiut  these  vexatious  petitions, 
should  be  subject  to  the  control  of  the  Court.  On  a  former  occasion  I  considered 
that  thwe  were  sufficient  special  circumstances  to  authorise  me  to  direct  an  invcBtigar- 
tion  of  this  bill,  namely,  pressure  and  overcharge.  What  was  fairly  said  by  the- 
solicitor  was  this,  if  there  are  overohan;es,  there  are,  on  the  other  band,  undercharges ;: 
I  am  wiUing  to  return  you  £3,  and  let  the  matter  rest.  Thie  was  refused,  and  an 
order  was  made  for  taxation,  and  the  costs  were  reserved.  The  Master  has  found 
that  both  parties  were  in  .the  wrong ;  that  the  whole  abstract  was  not  necessary,  and 
£1,  6b.  8d.  has  been  disallowed  on  it.  The  result  is,  that  £2,  4s.  has  been  struck  off* 
the  bill.    Is  this  a  reason,  why  tiie  solicitor  should  not  have  the  costs  1   1  tiuidc  not. 

This  case  wiU,  I  hope,  act  as  a  warning  to  parties,  and  prevent  such  unnecessary^ 
and  vexatious  proceedings  respecting  so  tnfling  a  matter. 

Note. — ^The  Bespondent's  costs  alcme  oi  these  proceedings,  which  ended  iih 
qtriking  off  £2,  4a.  from  a  bill  of  £19,  Is.  lOd.,  were  taxed  at  £4fi,  9b. 
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[420]   Flack  v.  LoMaHATS.   Manh^  10,  1845. 

A  party  died  in  1830,  having  vested  in  him  a  mortgage  in  fee,  and  the  lapee  of  tame 
and  circumstances  were  such,  as  to  render  it  very  improbable  that  any  party  could 
DOW  eataUish  any  right  to  the  equity  of  redempti<Hi.  Held,  nevertheless,  wat  the 
widow  was  not  entitled  to  dower. 

The  question  in  tiiis  case  was  as  to  the  right  of  the  widow  of  Henry  Fhu)k  to 
dower  out  oi  an  estate  in  which  he  was  interested ;  but  as  to  which,  it  was  doubtful, 
whether  he  was  seised  in  fee,  or  had  a  mere  nuntgage  title  subject  to  redemption. 

In  1764  Browne  mortgaesd  the  estate  to  Joseph  Biou  in  fee,  and  in  1781  the 
mortgage  inoney  was  vested  in  Susannah  Biou  and  her  sister,  and  the  equity  of 
redemption  in  Sewell  Mansell.  By  indenture  dated  in  1781,  Sewell  Mansell  coa- 
veyed  the  estate  to  Abel  Jenkins,  in  trust  to  sell  and  pay  the  mortgages  and  certain 
other  debts.  Abel  Jenkins  entered  into  possesrion,  and  died  in  1802,  miving  devised 
his  estate  to  James  and  Owen,  who  entered  into  possession,  and  continued  to  pay 
interest  on  the  mortgage  till  June  1816. 

In  November  1817  James  and  Owen  filed  their  bill  against  Susannah  Biou,  to 
redeem,  and  for  an  injunction  to  prevent  her  recovering  possession  by  ejectment,  and 
a  motim  being  made  for  an  injunction,  it  was  ordered,  in  March  1818,  tiiat^  the 
Fkintiflb  ondcrtakiDg  to  give  judgment  in  the  action  against  the  tenants  (3  Swan. 
338),  the  Defendant  sb<mld  not  proceed  ^rein  until  tiie  further  order  of  the 
Court 

By  a  subsequent  order,  made  in  May  1819,  Susannah  Biou  was  ordered  to  restore 
possession  of  the  premises  to  the  Plaintiffs  in  that  suitu  (3  Swan.  247.)  Susannah  Biou 
died  in  [421]  1821,  having,  by  her  will,  given  the  mortgage  monies  and  securities  for 
tile  same,  and  the  title-deeds  to  Flack.  The  bill  having  be^  afterwards  revived, 
was  heard  in  1826,  and  was  then  dismissed  with  costs,  on  the  ground  that  the  trustee 
under  the  deed  of  1781,  and  those  representing  him,  being  bare  trustees  (the  other 
debts  having  been  paid),  had  no  right  to  redewn. 

Flack  had  then  obtained  possession,  which  he  retained  until  his  death  in  1830. 
His  widow  cUimed  a  ri^ht  to  dower  out  of  the  estate,  and  on  a  reference  to  the 
Master,  he  reported  against  her  elaim,  whereupon  she  tcK^  exceptions  to  the  report, 
wfait^  now  oame  on  ior  annmeot 

Mr.  Kindersley  and  Mr  John  Buly,  in  support  of  the  exceptions.  After  the  great 
lapse  of  time,  there  is  not  tiie  slightest  reason  for  believing  that  any  person  will  come 
forward,  or  be  able  to  establish  any  right  to  the  equity  of  redemption.  The  only 
claimants  were  defeated  in  1826,  now  twenty  years  ago,  and  nothing  appears  of  the 
last  owner  since  1781.  At  law,  Flaok,  at  his  death,  had  a  fee-simf^  absolute,  to 
which  all  the  incidents  to  that  estate  attached,  and,  amongst  them,  the  right  to  dower. 
The  widow  having  the  le^  right  to  dower,  this  Court  will  not  intenera  with  it, 
except  it  defeats  some  eqmtable  right,  and  there  is  none. 

The  Court  has  treated  this  as  real  estate,  and  the  Master  reports  that  Flack  died 
seised  of  the  estate,  and  that  it  descended  to  the  heir,  subject  to  the  equity  of 
redemption  (if  any)  of  tiie  mortMsor. 

Mr.  Tinney,  Mr.  Stinton,  and  Mr.  C.  Barber,  eontrii.-  The  widow  is  not  entitied 
to  dower,  and  the  Master's  finding  is  eorrect  You  mast  consider  what  estate  Flack 
USSl  death.    Interest  was  paid  down  to  1816,  and,  at  Flack's  death, 

loorteen  years  only  had  expired  since  the  last  payment  of  interest,  so  that  the 
mortgagor's  claim  could  not  have  been  barred.  The  title  of  Biou  and  of  Flack  has 
always  been  admitted  to  be  a  mortgage  title,  and  liable  to  redemption.  The 
pn^erty  was  left  to  Flack  as  a  mortgage  by  the  vrill  of  SusanmUi  Biou.  In  Hansard 
V.  Eardjf  (18  Ves.  45G)  redemption  was  decreed  against  the  heir  of  a  mortgagee  and 
a  purchaser  with  notice,  upon  acknowledgmmt  of  the  mortgage  within  twenty  years 
bdwe  the  bill,  in  transactions  with  other  persooa,  not  with  toe  heirs  of  the  mortgagor. 

Thi  Master  of  the  Bolls  [Lord  Langdale].  This  case  is  ver^  imsatiBfactory 
in  num;^  partioolars ;  but  I  have  no  difficulty  in  coming  to  a  conclusion  on  it.  The 
widow,  in  tiiis  case^  claims-to  be  entitied  to  dower  out  m  an  estate  which  she  alleges 
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belonged  to  her  husband  at  the  time  of  his  death.  It  ia,  therefore,  necessary  to 
consider  what  estate  the  husband  had  at  the  time  of  his  death.  That  this  was 
originally  a  mortgage  estate  nobody  can  have  uiy  doubt ;  it  was  rested  in  Susannah 
Biou  in  1818 ;  but  who  was  entitled  to  the  equity  of  redemption  either  then  or  at  a 
short  time  afterwards  does  not  in  any  way  appear.  She  was  entitled  only  as  mort- 
gagee of  the  estate,  and  she  reoeired  interest  on  the  mortga^  security  so  late  as  the 
month  of  July  1816,  and  I  assume,  in  the  absence  of  anything  to  the  oontrarr,  that 
she  received  the  interest  from  some  proper  source.  Not  long  after,  and  in  tne  life- 
time of  Susannah  Biou,  a  bill  was  filed  to  redeem.  (25th  Nov.  1817.  See  Jame$  r. 
Bwuy  3  Swan.  234.)  On  the  3d  of  Jaonary  1831  Susannah  Biou  died,  having,  hj- 
her  will,  given  this  as  a  mcntgago  property  to  Flack,  who  obtained  posseesioii,  ana 
enjoyed  it  in  the  ofaanoter  of  morl^pigee  in  pOB8e»{4b23f]4ion.  The  smt  went  an  and 
was  revived,  after  the  death  of  Bnaaonah  Biou,  against  her  represeDtativee ;  wh«i 
it  oame  on  for  decision  (Slst  May  1826.  See  Jame$  v.  Biou,  and  Otom  v.  Flaek,  3 
Sim.  &  St.  600),  it  ajmeared  that  the  person  claimiog  the  right  to  redeem  had  not  a 

Esrfect  right ;  the  bill  was  dismissed,  and  in  1829  uiis  was  finally  ordered  by  the 
ord  Gbuioellor  on  appeal  from  the  Yice^I/hanoellor.  Though  it  was  not  found  who 
was  the  party  entitled  to  redeem,  still  I  think  I  may  say,  from  my  own  recollection 
of  the  case,  that  there  was  no  doubt  th&t  this  was  a  mortgage,  and  tiut  the  only 
question  was,  whether  the  Plaintiff  in  that  suit  had  made  out  a  title  to  redeem. 
The  decision  was  made  in  the  lifetime  of  Flack.  He  therefore  remained  in  poesessicm 
of  this  estate,  admitted  to  be  a  morto^  estate,  though  without  knowing  who  was 
entitled  to  redeem.  It  is  very  probable  that  he  might  have  oonaidered  himself 
absolutely  entitled  to  the  estate,  and  it  is  very  natural  to  snppose  that  be  con- 
gratalated  himself  that  he  had  got  a  windfalL 

In  order  to  consider  whether  the  widow  is  dowable,  we  most  look  at  the  matter 
as  it  stood  at  the  death  of  her  husband  ;  and  I  have  no  hesitation  in  saj^g  that  be 
must  be  considered  as  having  had  a  mortgage  estate,  for  if  any  person  claiming  under 
the  mortgagor  had  come  forward,  he  would  have  had  a  ri^fat  to  redeem,  and  tni^  was 
the  situation  of  things  when  he  died.  It  is  to  that  period  we  must  have  regard  in 
considering  the  right  to  dower,  and  we  are  not  to  look  at  subsequent  events.  (See 
Cum  V.  Mowjfer,  6  Beavan,  6,  note.)  It  may  happen  that,  at  the  jnesent  moment, 
there  is  no  right  in  anybody  to  redeem ;  that  the  time  has  passed,  and  that  if  any 
daims  to  redeem  were  now  made,  ^e  answer  would  be,  "  more  than  twenty  yean 
have  elapsed,  during  whidi  we  have  had  undisturbed  possession."  (4  W,  4,  a  37,  s.  38.) 

It  may  ftppear  that  nobody  is  entitled  to  redeem ;  bat  did  this  state  oi  thinn 
exist  at  the  death  of  the  hnsband?  Though  die  husband  mi^t  han  otmsidered  it 
as  his  own  at  his  death,  and  though  I  may  not  now  consider  it  subject  to  any  chum 
to  redemption,  yet  the  quality  of  the  estate,  in  the  consideration  of  this  Court,  at  die 
decease  of  the  husband,  was  not  such  as  to  give  a  tight  to  dower.  I  must  oTermle 
the  exception. 

[421]  In  re  Howabd.   April  8,  1845. 

PUrtiee  agreed  to  compromise  a  suit,  and  the  toustee's  oosto  were  to  be  deducted  out 
of  a  fund  in  his  hands.  By  an  order  <tf  the  Vioe-ChanceUor  of  England,  the  oom- 
promise  was  confirmed.  It  u^eared  to  be  the  a«reeinent  between  the  parties  tha^ 
tile  costs  should  be  taxed  in  me  eause.  An  appucation  to  tiie  Master  of  the  Bella 
for  tazatum  under  the  statnto  was  refosed  witn  costs. 

Jurisdiction  of  the  yio»€haooellar,  upder  the  6  &  7  Tiet.  c.  73,  to  order  the  taxfttion 
of  biUs  of  costs. 

Three  suits  being  pending  before  the  Vioe-Ghanoellor  of  England,  the  parties 
oame  to  a  compromise,  whereby,  amongst  other  things,  it  was  provided,  that  the  costs 
of  all  parties  snould  be  paid  by  L.  Howard  and  J.  G.  Beeves  (who  were  trustees  of 
the  wul  of  tiie  testator),  and  such  payment  should  be  allowed  in  their  acoounto. 
And  it  was  also  agreed  that  by  the  costs  of  the  parties  were  meant  costs  as  between 
sdieitw  and  client^  fto.  And  it  was  thereby  also  agreed  that  a  sum  (tf  £600,  part 
itf  the  said  testator's,  estate  in  the  hands  of  L.  Howard,  less  the  ooste  and  eharges  (rf 
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his  aolicitora,  should  be  paid  to  the  Petitioner  Horne  in  respect  of  his  share  of  the 
property  of  the  testator  under  his  said  will. 

By  an  order  of  the  .Vioe-Cluuu»llor  of  England,  it  was  referred  to  die  Master  to 
awertain  whether  the  oompromue  would  be  for  the  benefit  of  the  parties  who 
wm  ioofunpetent.  It  was  found  to  be  ao^  uid  the  Vioe-€3ianoellor,  by  an  order 
bearing  date  the  23d  day  of  July  1844,  ordered  that  the  Master's  report  should  bo 
ooufirmed,  and  diat  the  articles  of  agFeanent  should  he  earned  into  ^ect  so  far  as 
tiw  same  still  remained  unperformed. 

In  August  1844  L.  Howard  paid  the  Petitioner  Home  £300  on  account  of  the 
and  the  Petitioner  gave  a  receipt  for  the  X300,  leaving  (as  was  stated  in  the 
receipt)  a  balance  in  the  hands  of  the  said  L.  Howard  still  due  to  Home,  subject  to 
the  myment  of  Howard's  costs  and  charges  to  be  taxed  tn  these  eauue*. 

The  solicitors  of  Howard,  in  August  1844,  delivered  to  the  Petitioner  Home 
their  bill  as  against  Howard,  amounting  to  £302,  but  not^  as  was  aUesedj  for  the 
purpose  of  taxation.  They  were  willing  to  hare  stwh  bill  of  eoats  taxed  by  an  order 
m  tiie  cause,  but  resisted  luiy  taxation  under  the  Aet^l) 

A  special  petition  was  now  (resented  fw  the  taxation  of  the  bilL 

Mr.  O^e,  in  support  of  the  petition. 

Bir.  Kioderaley  and  lb;  Turner,  cmM. 

Mr.  Cole,  in  re{dy. 

[426]  Thb  Mastbr  of  thb  Bolls  [Lord  Lan^ale].  The  execntaon  of  the  order 
confirming  the  compromise  ia  subject  to  the  junsdiction  of  the  Vice-Chancellor  of 
England :  moreover,  the  party  whose  costs  ue  in  question  had  money  in  hand,  out 
of  which  his  costs  were  to  be  paid,  and  he  paid  X300  on  a  receipt,  from  which  it 
appears  to  have  been  understood  that  the  parties  intended  the  taxation  of  the  bills 
should  take  place  in  the  cause.  In  this  stste  of  things,  the  junsdiction  being  in  the 
Tice-ChanoeUor's  Court,  and  the  nature  of  the  costs  to  be  there  deteraiined,  if  any 
qoestion  arose  thereon,  this  petition  is  presented  to  me  under  the  statute. 

The  Petitioner  should  have  applied  for  an  order  to  the  Vioe-ChancellOT  of 
England,  who  has  jurisdiction  and  authority  to  look  into  everytfaine  bearing  on  the 
question  of  ooeta,  and  who  has  also  jurisdietion  under  the  Act  Altnough  t&at  Act 
mentioDs  the  Lend  Chancellor  and  Master  oi  the  BcAs  only,  yet  if  a  petition  were 
addressed  in  the  usual  form  to  the  Lord  Chancellor,  it  would  be  orderea  to  be  heard 
by  the  Vioe-Ghanoellor  of  England  {In  re  Canw,  8  Bear.  128),  and  he  wonld  tiien 
have  full  authority  to  determine  everything  reUting  to  tiie  eosta  wad  to  the  agree* 
ment  for  oompromtse,  which  I  cannot  do. 

The  Petitioner  hais  come  here  and  persevered  in  his  error,  knowing  his  {xooeeding 
was  not  right.  I  shall  therefore  dismiss  t^  petition  with  costs ;  but  I  determine 
nothing  tm  the  merits. 

[427]   Craig  v.  Watbon.   March  13,  April  28,  1846. 

[Distingaisbed,  Chapman  t.  Chtmman,  1870,  L.  B.  9  £q.  295 ;  SriHA  Mutual  Invest- 
uuiU  Company  v.  CObdld,  1875,  L.  R  19  Eq.  630.  See  Vodby  t.  fTaison,  1888, 
39  Ch.  D.  185.] 

A  aoIicitCH-  took  an  insufficient  security  for  his  client,  and  the  nature  of  the  transaction 
was  such,  as  in  the  opinion  of  the  Court  to  create  a  case  of  combined  agency  and 
toust.  He  was  held  (under  the  circumstances)  person^y  responsible  for  the 
defieiuu^,  and  for  the  ooets  oi  suit 

The  object  of  this  suit  was,  to  make  a  solicitor  responsible  for  a  deficient 
ucvt^agB  seonri^,  taken  by  him  for  a  client  under  tiie  following  very  peculiar 
citetamstanees : — 


(1)  The  only  importance  of  the  contest,  in  this  case,  depended  on  the  difference 
between  having  tlie  costs  taxed  under  the  statute  and  in  ths  cause.  In  the  former 
CBM,  the  acdioitor  would  be  liaUe,  under  the  <nder  for  taxati<m,  to  tiie  ooste  if  more 
than  onofixth  were  stimek  oSf  but  not  in  the  latter. 
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In  AprQ  1836  the  D^endant  Watson,  ao  atteniey  and  solicitor,  applied  to  the 
Plaintiff,  a  clergyman,  and  requested  him  to  lend  John  Wrn  £3000  on  mortgage  oi 
lands,  a  valuation  of  which,  at  £3942,  lOs.  was  prodooed.  The  Plaintiff  agreed,  gave 
Watson  a  cheque  for  £3000,  and  left  the  completion  oi  the  arrangement  to  Wataon. 
A  mortgage  security  was  forthwith  executed  by  Wyn,  whidi  was  of  the  nature  here- 
aftw  ctatedf  and  bore  date  the  27th  of  April  18S6.  Watson  retuned  it  in  bis  posses- 
aioD,  and  emitanued  to  ^y  the  interest  on  tiie  mortgage  down  to  Norambw  184<^ 
when  he  refused  to  continue  further  payment^  statu^  tjuU  the  rents  were  insaffieient. 
The  mortgage  deed  was  aftonrards  lunded  over. 

On  investigation,  it  tamed  out,  that  die  security  was  oonnderably  d^cient. 
That  to  part  of  t^e  property  valued  at  £376  as  fee-simple,  Wyn  was  only  entitled  in 
right  of  his  wife,  who  held  it  for  life  :  that  other  part  of  the  property,  valued  in  the 
survey  at  £529,  had  been  altogether  omitted  from  the  security :  that  the  residue  was 
subject  to  a  debt  of  £50,  and  a  mortgage  of  £200  due  to  Wateon  under  a  deed  oi 
June  1836.  It  also  ajM)eared,  that  the  mortgage  securities  to  the  Plaintiff  were  of 
the  following  form : — The  first  deed  was  dated  ute  27th  of  April  1836,  and  purported 
to  be  made  between  W^n  and  wife  of  the  first  part,  Wateoo  [^8]  of  the  second  part, 
David  Lloyd  of  the  third  part,  and  Edward  ^aton  of  the  fourth  part.  The  deed 
recited  the  former  mortgage  to  Watson  of  June  1835,  and  the  life  intwest  of  Eliaibeth 
Wyn,  and  further,  that  £200  onlyremained  due  on  Watson's  mortgage,  that  Wyn 
liad  occasion  for  £2870,  which  Watson  had  aoved  to  advance  faim;  and  it  was 
purported  to  be  witnessed,  that  for  the  purposes  Uierran  mentioned,  and  in  ooDsidcmir 
tion  of  £2870  to  Wyn  paid  by  Watson  (inaking  with  the  sum  of  £200  before  due, 
the  sum  of  £3070),  Wyn  and  wife  sold  and  confirmed  to  Watson  and  his  heirs,  the 
premises  therein  mentioned  and  described,  to  hold  to  Watson  and  his  heirs,  m  the 
irusis  titeremafter  meniumed^  that  is  to  say,  on  trust  that,  if  default  should  be  made  in 
payment  of  the  £3070  at  Uie  time  therein  mentioned,  Wateon  should  sell  the  property, 
and  hold  the  purchase-money  in  trust  for  payment  of  his  own  costs,  and  an  allowance 
for  his  loss  of  time  and  professional  fees,  and  in  the  next  place,  in  aatufaction  of  the 
£3070  and  interests,  uid  any  surplus  was  to  be  paid  to  iJie  Wyn.  Lloyd  assigned  a 
term,  and  Saxton  was  made  trustee  of  terms  for  Watson. 

By  an  indenture  of  even  date  (the  27th  April  1836),  and  parpwting  to  be  made 
"between  Watetm  of  the  one  part,  and  the  Plaintiff  of  the  otiier  part,  after  reciting  that 
J&3000,  part  of  Ae  £3070  mnitioned  in  the  last  deed,  was  the  proper  money  of  the 
Plaintiff^  and  that  Watson's  name  was  only  used,  as  to  that  sum  of  £3000,  wt  inut 
for  the  Plaintiff  and  in  pursuance  of  an  alleged  agreement^  it  was  witnessed,  that 
Watson  assigned  that  sum  of  £3000  to  the  Plaintiff,  with  power  to  the  Plaintiff  to  use 
Watson's  name  for  the  recovery  of  it ;  and  there  was  a  covenant  of  Watson,  diat  he 
would  stand  possessed  of  the  mortgaged  premises,  so  far  as  reigaided  die  £3000  Mid 
interest,  in  trust  for  the  Plaintiff. 

[429]  The  nature  of  the  security  was  not  shewn  to  have  been  known  to  the 
Plaintiff  until  the  year  1839  or  1840. 

Wyn  became  insolvent,  and  the  property  having  been  put  up  for  sale  by  auction, 
was  bought  in  for  £2200,  a  sum  insufficient  to  pay  the  morte^  to  the  y^aixAiS. 
Negotiations  took  place  with  a  view  to  obtaining  payment  from  Watson,  which  being 
in^ectual,  Mr.  Craig  filed  this  bill  on  tiie  1 3th  of  April  1842  against  Watson,  Wyn 
and  odiers. 

The  bill  prayed  a  declaration,  that  the  sum  of  £3000,  advanced  by  the  Plaintiff, 
was  improperly  invested  and  disposed  of  by  the  Defendant  Watson,  and  that  the 
Plaintiff  was  entitled  to  the  benefit  of  the  indenture  dated  the  27th  day  of  April  1836, 
or  to  the  benefit  of  the  mortgaged  premises,  free  from  the  charge  thereby  created ; 
and  that,  if  necessary,  Watson  might  release  such  charge ;  and  that,  if  necessary,  an 
account  might  be  bucen  of  what  was  owing  to  the  Plaintiff,  for  principal  and  interest 
on  the  sum  of  £3000,  and  that  Watson  might  be  decreed  to  pay  the  same  by  a 
limited  diiy;  ^r  thai' the  estate  comprised  in  the  Indenture  might  be  sold;  that  all 
proper  parties  inight  join  in  a  couveyuice  to  the  purchaser,  and  that  the  OTOoeeds 
'  might  be  applied  towards  satisfaction  of  Irhat  should  be  found  due  to  the  Plaintiff, 
and  that  the  deficiency  might  be  decreed  to  be  niid  by  the  Defendant  Watson.  ■  The 
bill  also  prayed  for  a  receiver  and  for  further  reuef. 
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Mr.  Eindenley  and  Mr.  Duuel,  for  the  Plaintlfl;  dtad  Pern  y.  Ontuidt  (2 
Hato,  286). 

Mr.  Terrell  (in  ihe  absence  of  Mr.  Turner),  for  die  Defendant  Watwm,  oontended, 
that  this  Goort  had  no  [430]  joriBdiotion  to  declare  the  Defendant  liaUe  for  any  loss, 
and  that  ^e  remedy  was  at  law,  (by  action  on  the  case  in  the  nature  of  an  action  of 
deceit;  iWty  t.  Freeman  (3  Term  R.  51).  That  the  case  came  within  Lord 
Tenterden's  Act  (9  G.  4,  c.  14),  and  that  in  order  to  entitle  the  Plaintiff  to  recover, 
the  **  repreeentation  or  assoranoe  "  most  be  in  writing  signed  by  the  party  to  be 
charged  therewith.  Zyrfs  Barnard  (1  Mee.  &  Wei.  10),^mm  t.  Biekadl  (6  Yes. 
174)  were  also  cited. 

Mr.  Temple  and  Mr.  GHssse,  for  Mr.  Gilbert  and  Mr.  Stanley,  uhMqaent  mort* 
gagigpt^  who  disdaimad. 

Mr.  Stinton,  for  BIr.  and  Mrs.  Wyn. 

BIr.  Beavan,  for  Saacton,  a  tmsfeee  who  disclaimed. 

Mr.  Kindarsley,  in  reply. 

April  28.  Ths  Mastkr  or  thb  Bou^  [Lord  Lan^dale}.  The  case  is,  that  in 
the  month  of  April  1836,  the  Defendant  Watson,  who  is  an  attorney  and  solicitor, 
applied  to  the  Plaintiff,  a  clergyman,  and  requested  him  to  lend  to  John  Wyn,  the 
sum  oi  £3000  on  morteage  ofoertain  lands,  which  had  recently  been  valued  at  the 
sum  of  £394t2,  lOs.  The  Plaintiff,  who  seems  to  have  had  entire  confidence  in  Watson, 
agreed  to  the  prc^DOsal,  gave  to  Watson  a  cheque  for  the  sum  of  £S000,  and  left  the 
buriDen  entirely  in  his  hands.  Watson,  aocordin^y,  conducted  the  business  as  he 
pleasedf  and  afterwards  represented  it  to  be  settled,  and  he  himself  paid  to  the 
Plaintiff  the  interest  at  4^  per  cent.,  as  it,  from  time  to  [4Uj  time,  became  due  (with 
ona  aoddental  tuadmon),  from  the  first  payment  in  1836  till  1840.  The  nature  of 
the  seeority  which  was  taken  is  not  shewn  to  have  been  known  to  the  Plaintiff  till 
the  year  1839  w  1840,  and  it  appears  to  have  been  thought  sufficient  till  November 
1840,  when  Watson,  being  appheil  to  for  tiie  interest  then  due,  answered,  tiiat  he  had 
paid  it  long  enough,  and  should  not  pay  it  any  more.  It  soon  afterwaids  appeared, 
that  the  rents  of  the  mortgaged  estates  were  insufficient  to  keep  down  the  interest  of 
the  money  advanced  by  the  Plaintiff,  and  Watson  alleged,  that  he  had,  op  to  that 


It  is  now  admitted,  that  the  estate  is  and  was  a  greatiy  deficient  serarity,  bat  it  is 
allied,  on  the  behalf  of  Watson,  that  as  against  him,  the  Court  has  no  jurisdiction  to 
^re  the  Plaintiff  any  relief,  that  altfaou^  the  most  confidential  relaticm  may  have 
anbsisted,  as  it  plainly  did  subetst,  between  the  Phuntiff  and  Watson,  altiiouffh  the 
Plaintiff  may  have  relied  wholly  on  the  statements  and  r^resentati(»is  of  WtkUaa, 
and  was  wholly  deoeived,  yet  no  relief  or  remedy  is  to  be  nven.  It  was  ai^ed,  that 
Uie  Fkunti^  instead  of  trosting  Watson  as  to  the  value  <n  the  estate,  ought  to  have 
adopted  other  means  to  ascertain  that  value,  and  that  his  not  doing  so,  secures  the 
impunity  of  Wateon,  and  further,  that  because  the  Pluntiff  trusted  Watson,  Watson 
is  not  to  be  answerable  in  this  Court  for  any  loss  occasioned  by  such  gratuitous  and 
ill-placed  confidence,  or  by  any  conduct  of  Watson  in  relation  to  this  matter.  He 
conceives,  that  although  he  has,  by  his  own  unauthorised  act,  made  it  im|x>88ible  for 
the  Plaintiff  to  obtain  the  relief  to  which  he  is  entitled,  without  making  him  a  party, 
the  case  mnst  not  be  here  oonsidered  in  all  its  parts,  but  must  be  confined  to  those 
parts  <HiIy,  in  which  Mr.  Watson  [482]admita  himself  to  be  a  trustee,  excluding  those 
parte  in  which  he  alleges  himself  to  have  been  only  agent 

Considering  tiie  dronnwtances  of  the  case,  the  ai!||[ament  is  alittie  singular.  How 
fur  Mr.  Wateon  is  entitled  to  any  benefit  fn»n  it  will  appear  from  the  facts  of  the 
case. 

Mr.  Watson  soli<nted  bis  employment  on  this  oeoasi<Hi,  asked  Mr.  Crau  to  advance 
tiie  £3000,  through  his  agency,  on  the  proposed  security,  and  be  producea  a  valuation 
of  the  property  to  be  comprised  in  the  mortgage,  and  which  was  stated  to  be  of  the 
value  of  Je3942,  lOs. 

The  Plaintiff  placed  X3000  in  the  hands  of  Watson,  intending  that  Wateon,  acting 
as  his  attorney  and  agent,  should  t^e  care  that  it  was  projMrly  secured. 

The  Defendant  did  obtain  the  security,  and  it  must  be  looked  at,  in  the  first 
^aoe,  witii  reference  to  the  particolara  and  valuation  which  was  produced  to  the 
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FlaiDtiff  by  Watson.  That  valuation  wmtained  property  deeoribed  as  "the  farther 
Locldey  and  atone  quarry/*  and  it  was  stated  to  be  of  the  value  <d  £316,  and  is 
idainly  so  valued  as  the  absolute  pra^ierty  ct  Wyn,  whereas,  it  ajqpears  that  Wyn's 
only  titie  to  it  was  in  luht  of  his  wife,  who  had  no  more  than  a  lifMrtate  in  it^ 
which  one  of  the  FlaintifrB  witaesses  states  to  hare  been  of  the  value  of  £60.  The 
valuation  also  contained  other  property  stated  to  be  <rf  the  value  of  ^29,  uid  thia 
being  so,  Mr.  Watson  in  direct  violation  of  his  plain  duty  and  obligation  to  Mr. 
Craig,  left  this  last  property  wholly  out  of  the  security,  and  never  informed  Mr. 
Craig  either  of  that  important  fact,  or  of  the  fact,  that  the  life  interest  of  Wyn's  wife 
in  a  portion  of  the  pro^433]-perty  had  been  valued  as  an  absolute  interest  in  himself. 
But  in  this  matter,  Mr.  Watson  had  not  only,  by  his  own  request,  procured  himself  to 
be  employed  as  solicitor  and  agent  of  the  Puinti^  he  not  only  acted  as  such  solicitor 
«id  agent,  but  constituted  himself  trustee  for  dte  Fhuntifi^  and  conducted  himself  as 
siwh.  The  premises  included  in  the  m(»tgage  were  not  only  snbjeot  to  a  urior  charge 
of  X50,  but  some  of  them  were  subject  to  a  prior  mortgage  exeoated  to  Mr.  Wat8<m 
in  the  monUi  at  June  1836,  and  for  some  reason,  he  jnooured  to  be  executed  a  dead, 
dated  die  27th  of  April  1836,  and  purporting  to  be  made  between  Wyn  and  wife  of 
the  first  part,  &a,  &c.,  and  it  was  purported  to  be  witnessed,  that  for  the  purposes 
therein  mentioned  and  iu  consideration  of  £2870,  &&,  Sic  [His  Lordship  here  stated 
this  deed.^ 

By  an  indenture  of  even  date  (the  27th  of  April  1836),  and  purporting  to  be  made 
between  Watson  of  the  one  part,  and  the  Plaintiff  oi  the  oUier  part,  uter  reciting 
&c,  &c.    [His  Lordship  here  stated  the  deed.J 

Such  was  tiie  transaction,  such  the  security  taken.  Mr.  Watson  was  not  agent 
and  solicitor  only,  but  also  trustee.  He  recraved  the  money  from  the  Plaintiff 
wiUiout  any  security  whatever  but  the  confidence  which  the  Plaintiff  placed  in  him. 
It  was  his  plain  duty,  in  his  character  of  solimtw  and  agent  only,  to  invest  die  money 
on  proper  security,  and  to  use  no  fraod,  misreprasentaticni,  or  deoeit ;  bat  having 
obtained  the  money,  he  oonstitutad  himself  trustee  of  it,  and  must,  in  my  opinion,  be 
tmted  as  tonstee,  from  tiie  time  when  he  obtained  tiie  po8sessi<m  of  it  or  the  power 
over  it 

It  was  wholly  inconsistent  with  his  duty,  either  as  agent  or  as  trustee,  to  take 
any  security  less  than  [48^  on  whioh  ne  prevailed  on  Mr.  Craig  to  advance  tiie 
money. 

If,  as  he  alleges,  he  did  not,  at  the  time  when  he  produced  the  valuation  to  Mr. 
Craig,  know  that  the  life  interest  of  Mrs.  Wyn  had  been  valued  as  the  absolute 
propwty  of  Hr.  Wyn ;  if,  as  he  alleges,  he  did  not,  at  the  same  time,  know  that 
jvoperty  not  absolutely  convened  to  Wyn,  had  been  valued  at  X629,  it  is  perfectly 
dear,  that  he  knew  both  &ote  m  a  few  (jays  afterward^  and  whilst  the  money  of  Mr. 
Craig  was  in  his  hands  or  power.  When  the  deed  was  executed,  1m  knew  that  it 
oomprised  only  the  life  interest  of  Mrs.  Wvn,  altiiough  the  property  had  been  valued 
as  an  alnolute  interest  of  her  husband,  and  be  knew  that  he  had  witiidrawn  from  the 
security,  property  stated  in  the  valuation  to  be  worth  £629,  and  he  had  then  in  his 
hands  or  power,  the  sum  of  £3000  belonging  to  the  Plaintiff,  whioh  he  parted  with 
on  that  reduced  security.  In  so  acting,  he  was  not  acting  as  the  solicitor  or  agent  of 
the  Plaintiff  to  invest  the  money  on  a  given  security,  but  was  assuming  the  power 
and  discretion  to  invest  the  money  on  an  altered  security,  and  his  conduct  cannot  be 
reconciled  with  the  periormanoe  of  his  duty,  either  as  solicitor  and  sgent,  or  as 
trustee,  and  I  am  amiid  it  cannot  be  attributed  to  mere  negligence.  The  utmost 
value  was  stated  to  be  £3942,  10s.,  and  when,  from  this,  the  value  of  the  property 
excluded  is  deducted,  together  with  the  difference  arising  from  the  immvtper  vslne 
of  the  liffr«8tato  erf  Mrs.  Wyn,  and  when  it  is  further  considered,  du^Mr.  Watson 
was,  at  the  same  time,  obtaining  a  payment  for  himself,  or  a  oHent  for  wh<»n  he  was 
personal  security,  and  mixing  up  the  Plaintiff's  money  and  transaction  with  his  own 
money  and  transaction,  there  is  too  much  reason  to  think,  that  Mr.  Watson  must 
have  had  some  distinct  object  of  his  own  in  view. 

[435]  Mr.  Craig,  in  his  confidence  in  Mr.  Watson,  felt  secure,  and  that  feeling  of 
security  was  prolonged  by  Mr.  Watson's  conduct.  The  rente  of  the  property  were 
insufficient  to  pay  fne  interest  of  the  mort^pige.   Mr.  Watson  managed  everything 
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and,  from  some  time  in  1837,  reoeired  the  rente ;  but  ao  far  from  informing  Mr, 
Craig  of  the  deficiency,  aa  he  ought  to  have  done,  he  made  up  the  amount  out  of  hia 
own  poobtk  and  ^d  to  Mr.  Craig  the  fall  amoant  of  intereat^  when  due  (with  an 
aecidentail  exoeption^  loll  Novembw  1840,  when  he  declared  tiiat  he  had  paid 
enottdi,  and  woald  pay  no  man. 

Toe  oaae  appears  to  me  to  be  a  case  of  eombined  agency  and  true^  and  I  am  of 
opinion,  that  toe  Defendant  Watson  has  so  acted,  as  to  make  bimaelf  personally 
answerable  to  the  Plaintiff  for  the  whole  sum  advanced. 

The  Defendant  Watson  seems  to  have  thought  he  waa  only  agent  or  solicitor,  he 
says,  he  believes  that  the  Plaintiff  waa  induced  to  accept  the  mortgage  on  seeing  the 
Tuuation  of  Mr.  Eyton  and  of  Wiley  and  Ash,  but  he  states,  for  himself,  that  he  was 
D<^  aware  of  the  value  of  the  premises,  and  did  not  consider  it  to  be  his  duty  to 
aaoertain  the  actual  value  of  the  property  on  which  the  Plaintiff  advuioed  his  money ; 
that  is,  in  Mr.  Watson's  view  of  bis  duty,  he  may  prevail  upon  his  client  to  advance 
BKmey  on  a  representation  communicated  by  Mr.  Watson  himself,  without  any  know- 
ledge its  truth.  I  hope  that  Mr.  Wataon'a  view  (d  duty^  in  auch  a  oaae,  does  not 
eztenaiTelj  prevail.  He  further  says,  that  he  does  notoeliere  that  the  Plaintiff 
relied  on  anything  said  by  him  aa  to  the  value,  but  made  inquiries  in  various 
quarters  of  the  value  of  the  security,  but  he  has  produced  no  evidence  whatever,  in 
suimort  of  this  allegation. 

[436]  Ti^e  an  aooount  of  what  is  due  to  the  Plaintiff,  for  principal  and  interest 
of  the  sum  of  £3000.  Decree  a  sale  of  the  estate,  with  the  usual  directiona,  and  let 
the  purchase-money  be  applied  in  payment^  so  for  aa  the  same  will  extend,  of  what 
shall  be  found  due  to  the  Plaintiff  on  the  account.  And  declare  that  t^e  Defendant* 
Watson  ia  personallv  liable  to  make  good  tiie  deficiency,  and  let  him  be  ordered  to 
pay  Ae  aame,  togewer  with  the  costs  of  Uiia  aoit^  which  mnat  be  taxed.   Liberty  to 

[486]  InnCAsws.   JfoySO,  1846. 

[S.  C.  14  L.  J.  Cb.  372.   See  In  re  Holroyde  v.  SmUK  1881,  43  L.  T.  723 ; 
/n  re  Thompson,  1885,  30  Ch.  D.  460.] 

Order  of  course  for  taxation  discharged,  on  the  ground  of  the  case  being  miastated 

upon  the  petition  for  the  order. 
A  solicitor  luving  delivered  hia  bill,  ia  bound  by  it,  and  the  taxation  must  be  on  that 

bill  \  he  ia  not  entitled,  aa  oi  course^  to  redooe  hia  demand,  or  to  reserve  the  power 

of  adding  to  the  charges. 

Mr.  Carven  waa  {vcrfeastonally  oonoemed  for  Measrs.  Franoia  &  Almond  of  Livet^ 
pool,  whoB^tovn  agents  were  Meaara.  Bridger  &  Blake. 

At  the  request  of  Messrs.  Francis  &  Almond,  he  famiahad  hia  aooount  to  them 
onagned,  but  enclosed  in  a  letter  signed  and  rderring  to  it.   They  acknowledged 

the  receipt,  and  stated  they  left  its  adjustment  to  their  agente.  Mr.  Carven 
forwarded  a  copy  of  the  bill  to  Messrs.  Bridger  &  Blake  on  the  19th  of  February 
1845,  made  out  as  a^inst  Messrs.  Francis  &.  Almoud. 

On  the  12th  of  March  1845  Messrs.  Bridger  &  Blake  obtained,  at  the  Bolls,  a 
common  order  to  tax  Mr.  Carven's  bill,  upon  a  petition  representing  themselves  as 
the  employers  of  Carven,  that  the  bill  in  question  had  been  delivered  to  them,  and 
they  were  the  persona  charged  thereby. 

On  the  4th  of  April  Mr.  Carven  delivered  to  Meaars.  Franoia  &  Almond  a  reduced 
bill,  in  lieu  of  [437]  die  former  one^  whereby  he  demanded  £10, 18a.  4d.  inst«td  of 
X16,  Os.  2d. 

It  waa  now  moved,  on  behalf  (rf  Mr.  Carven,  to  diacharge  the  order  of  taxation  of 
the  12th  of  March. 

Mr.  Turner,  in  support  of  the  application. 
Mr.  C.  P.  Cooper  and  Mr.  Cooke,  conirh. 

The  Mabtkr  of  the  Rolls  [Lord  Langdale].  I  have  no  doubt  of  the  order 
whieh  ought  to  be  made  in  this  case,  whieh  is  very  simide.   I  do  not  consider  now 


Digitized  by 


172 


HARVEY  V.  MOUNT 


•  HAT.  ft 


the  facta  any  f urdi«r  .tiian  the  atatement  upon  the  petition  for  the  order  for  taxation 
and  the  nature  of  Uie  hill  whioh  had  been  deliverea. 

Garren  allies  that  he  was  employed  by  Franoia  &  Almond,  who  were  aolieitoniB 
the  country,  wnoae  agents  in  town  were  Meaan.  Bridger  &  Blake.   In  the  coonB  rf 

the  alleged  employment,  Carren  lutd  diflTerent  communications  with  Bridger  &  Btake. 
He  delivered  the  *bill  distinctly  made  out  in  the  name  of  Francis  &  Almond,  and  it ; 
seems  that  i^ter  the  bill  had  been  delivered,  Bridger  &  Blake,  alleging  that  they  had 
been  the  employers  of  Carven,  obtained  the  common  order  for  the  taxation  of  diebi]^ 
as  if  it  had  been  delivered  to  them,  and  aa  if  they  were  the  persona  ehai^  io  thi  \ 
bilL 

If  they  had  been  the  persons  liable  to  pa^  the  bill,  they  had,  nnder  the  Act  (6  k : 
7  Vict  c.  73,  8.  38)  a  perfect  right  to  obtain  an  order  to  tax  the  bill  as  betwaai 
Carven  and  the  alleged  employers  Francis  &  Almond.   On  the  other  hand,  [438]  ff' 
tiiey  could  have  proved  diat  they  were  the  peraona  who  directly  employed  Gami^ ! 
then  there  had  been  no  bill  delivered  to  them,  and  they  might  have  said,  we  liavt 
employed  Carven,  as  oar  aolieitor,  let  him  deliver  his  IhU  as  againat  us,  and  let  it  \» 
taxed.   Instead  of  doing  this,  they  obtained  an  order  of  oourse  to  tax  this  UU,  u 
it  had  been  delivered  to  them.    It  has  been  argued,  that  there  has  been  a  due  deliroy 
to  them  of  a  signed  bill  by  means  of  the  signature  to  the  letter  encloeing  it  Thi 
Act  says  that  for  certain  purposes  there  must  be  a  signed  bill,  and  if  not  sigped,  il 
will  be  8u£Bcient  if  it  is  enclosed  in  or  accompanied  o^  a  letter  subscribed  in  lib 
manner  referring  to  sooh  bill.    (Sect  37.)   Here  the  bill  is  made  out  to  one  penoi, 
and  the  letter  is  addressed  to  another ;  would  that  be  a  good  delivery  for  the  ^urpoist 
i.  think,  however,  that  on  the  ground  of  the  inaconrste  statement  in  the  petitioii,  tU 
is  an  irregular  order. 

If  ever  ui  order  was  vexatiously  asked  to  be  set  aside,  this  is  an  instance ;  henii 
an  cSvr  to  par  everj^thing  that  may  be  due,  and  there  cannot  be  tiie  leaat  doabt^ 
the  bill  wouldf  be  naid.  But  thia  has  happened ;  Carven  had  delivered  a  )nll  for  mon 
than  he  was  entitled  to,  and  if  the  excess  were  taken  off  upon  taxation,  he  would  hsft 
to  pay  all  the  costs,  and  he  is  therefore  desirous  of  getting  rid  of  the  first  bill  of  coda 
I  believe  that  this  is  the  object  of  the  application,  and  no  other. 

I  must  take  leave  to  say,  that  if  a  solicitor  has  delivered  his  bill,  he  is  bound  br 
and  the  taxation  must  be  on  that  bill  {In  re  Wells,  8  Beav.  416) ;  he  is  not  entiUed, 
of  course,  to  reduce  his  demand,  or  to  reserve  the  power  of  delivering  a  bill  eoa- 
taining  other  charges.  I  conceive  that  a  most  improper  object  Gases  may  tin», 
whwe,  from  accident  or  mistake,  a  bill  of  costs  oontains  overcharges,  [439]  and  ia 
sueh  oaae,  a  proper  application  of  the  solicitor  to  redress  the  error  will  deserve  and 
receive  consideralacm ;  but  to  do  it  of  oourse,  when  he  finds  himself  in  a  scrape,  wiD 
not  be  permitted. 

I  am  bound  to  discharge  this  order,  but  I  will  not  charge  these  parties  witii  obsi 
farthing  of  the  costs.  * 

[439]   Hakvky  p.  Moxmr.   i"**.  28,  29,  JIfarcft  6,  10,  11,  1845.  j 

ra  C.  14  L.  J.  Ch.  233 ;  9  Jur.  741.   Discussed,  Baker  v.  Loader,  1872,  I 

L.  R.  16  Eq.  49.}  I 

Voluntary  settlement  by  a  younger  sister,  of  the  whole  of  her  present  aod  fatal* 
property  principally  in  favour  of  her  eldest  sister,  set  aside,  the  eldest  sister  lisriiY 
obtained  great  ascendancy  and  influence  over  the  younger,  the  cireumstanoes  of  tl» 
transaction  being  open  to  suspicion,  the  settlement  being  very  improvident,  aod  | 
the  settlor  not  having  had  the  benefit  of  independent  professional  advice. 

A  solicitor  acted  for  both  parties  in  the  matter  of  a  voluntary  settlement,  wbicb  nt  | 
set  aside  for  undue  influence.  He  was  made  a  Defendant  to  the  suit  for  thit^ 
purpose.  The  Court,  diough  exonerating  Mm  from  culpability  in  the  matter,  asdi| 
him  bear  his  own  costs,  because  he  had  not  acted  with  proper  prudence  in  the  mitttf. ' 

SolicitorB  are  justified  in  obtaining  from  a  witness,  pri(ff  to  hia  examination,  a  stst»-  \ 
ment  of  the  facts,  but  it  is  imfni^per  to  obtain  a  statement  upon  oath,  nnlMt 
required  for  the  purposes  of  the  cause. 
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IPkintiffl  entitled  to  the  general  ooete  of  snit^  deprived  of  the  eosts  nifaeeqnent  to 
the  relocation,  on  the  groond  that  they  had  entwed  into  a  naaa  <A  unneoeeeary 
endene& 

The  object  of  this  bill  was  to  set  aside  a  Toluntary  settlement,  on  the  ground  of 
undue  influence,  &o.    The  circumstances  of  the  ease  were  as  follows : — 

The  mother  and  father  of  Grace  and  Sarah  Beake  (who  were  the  principal  parties 
to  this  suit),  died  in  1810,  leaving  Grace  and  Sarah,  and  several  other  children  them 
surviving.  The  management  of  tue  family  thereupon  wholly  devolved  on  Miss  Grace 
Beake,  tne  eldest  dau^ter.  The  children  continued  to  reside  together  until  some  of 
(hem  married  and  settled,  when  they  left,  and  ultimately  in  1822  Grace  and  Sarah 
9km  remained  toge^er.  They  eontinned  to  reside  togeuier  [440]  from  1822  until 
the  year  1841.  Grace  had  the  whole  saperintendttice  ana  management  of  the 
establishment  She  received  into  her  hajods  the  income  of  Sarah,  she  wholly 
arranged  the  expenditure,  and  provided  Suah  with  clothes^  and  aM  oUier  necessaries. 
Grace,  the  eldest  sister,  was  a  person  of  strong  mind,  but  Sarah,  though  not  alleged 
to  be  incompetent,  was  a  person  of  bad  health  and  very  inferior  in  mental  powers  to 
her  sister.  The  eldest  sister  naturally  attained  very  great  influence,  control  and 
ascendancy,  over  the  younger,  and  their  relative  position  was  described  by  the 
witaesses,  to  be  like  that  of  a  daughter  to  a  mother. 

In  October  1841  a  marriage  (^ich  afterwards  took  place)  was  in  contemplation 
between  Grace  and  the  Defendant  Mount,  on  which  occasion  the  settlement  in 
question  was  executed,  and  Che  circumstances  which  preceded  ite  execution  were 
detailed  in  the  answer  of  Monnt  and  Grace,  his  wife,  as  follows : — 

"That  after  their  marriage  waa  a^eed  npon,  Defendants  disouBsed  the  nature  and 
amount  of  the  property  of  Defendant^  Grace  Mount,  and  she  inftHined  him.  Mount, 
of  ^e  nature  and  amount  of  all  her  proper^,  and  Uierein  included  all  the  property  d 
the  Plaintiff,  Sarah  Beake,  subject  to  her  life  interest  therein,  whereupon  he,  William 
Mount  inquired  in  what  manner  she  waa  entitled  thereto,  and  she  informed  him,  that 
Sarah  Beake  had  made  her  will "  in  her  favour,  "  and  had  often  said  she  would  not 
alter  it;  and  that  he,  William  Mounts  then  told  her,  that  notwithstanding  such 
assurance,  the  will  was  revocable,  and  if  such  assurance  had  been  ^ven,  it  would  be 
satisfactory  on  the  occasion  of  their  marriage,  that  a  setUement,  similar  in  terms  to 
the  disposition  contained  in  the  said  will,  should  be  made." 

[4ti.3  "And  they  said,  that  on  a  subeequent  occasion  about  the  middle  of 
October,  the  Defenduite,  Mount  and  wife,  before  they  had  informed  any  other  member 
of  the  family  of  Sarah  Beake  thereof,  informed  her  of  the  intended  marriage,  and 
William  Mount  then  said,  '  Mind,  what  has  passed  most  not  go  further  than  thw 
room.'" 

And  they  said,  "  That  Sarah  Beake,  on  or  about  the  20tfa  of  October  1841,  withoul 
any  {ffevious  communication  from  any  person  voluntarily  broached  the  subject  of  her 
own  property,  and  said  to  William  Mounts  *  Mr.  Mount,  I  have  a  favour  to  ask  of  you 
—will  you  not  be  my  trustee  to  take  care  of  me  and  my  property  ? '  to  which  William 
Mount,  after  a  little  further  consideration  on  the  subject,  did  not  object ;  and  on  that 
occasion,  Grace  said  to  Sarah  Beake,  that  she,  Sarah,  could  not  continue  to  live  with 
Mount  and  wife  after  their  marriage,  and  asked  her  what  she  intended  to  do;  at 
which  intimation,  she  appeared  much  affected,  and  replied,  'I  cannot  live  with 
either  of  the  Spains  or  Cwdeauxs  (her  other  married  sutersX  and  I  do  not  know 
what  I  shall  do.^" 

And  Idiey  further  said,  "that  on  a  snbsequent  oooasion,  Graoe  and  Suah  were 
diaensmng  me  subject  of  her,  Sarah  Beabe'iB  woperty,  and  Grace  communicated  to 
her  the  oonveraation  which  she  had,  as  aforesaid,  nad  tbereon  with  William  Mount, 
whereupon  Sarah  expreued  her  approbation  of  the  proposition  that  a  settlement 
should  be  made  as  before  mentioned,  and  her  willingness  to  execute  such  settlement, 
and  to  give  instructions  for  the  preparation  of  the  same;  and  further,  that  if 
Defendants  would,  or  so  long  as  they  would  permit  her,  Sarah,  to  live  with  them, 
t^e  interest  of  her  property,  reserved  to  herself  for  life,  should  be  paid  to  Grace,  die 
paying  all  ti»  personal  ei^nces  of  Saiib." 

[MS]  It  appeared  that  a  Messrs.  Sladden  &  Sank^  had  hitlierto  been  the 
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professional  advisers  of  the  two  stBters,  but  on  this  occasion,  another  professional 
gentleman,  of  the  name  of  White,  was  employed  by  them.  The  two  sisters  called 
on  him  together,  but  he  was  from  home,  he  afterwaras  called  oo  them,  and  reoeived 
their  instructions,  which  were  so  imperfectly  given,  that  he  erroneously  prepared  » 
mere  power  of  attorney  for  the  management  of  Sarah's  property.  Grace,  on  his  after- 
wards calling  on  them,  informed  him,  that  this  did  not  accomplish  their  wishes,  and 
they  then  explained  to  him  what  it  was  they  wanted,  and  they  referred  .him  to  Bfr. 
Mount  for  more  correct  information  than  tfaey  could  give. 

Mr.  White,  being  Uins  put  in  oommunicatiou  wiui  Meant,  proceeded  to  prepare 
the  settlement^  whi^  he  did  witii  considerable  oare ;  having  consulted  connsel,  and 
sent  the  dntft  ap  to  London. 

The  deed  was  ultimately  setUed  and  execated,  bearing  date  the  17A  of 
November  1841. 

This  deed  purported  to  be  an  indenture  made  between  Sarah  Beake,  of  the  first 
part,  Grace  Beake  of  the  second  part,  and  William  Mount  of  the  third  part.  It 
recited  the  property  to  which  Sarah  Beake  was  entitled,  that  Grace  Beake  did  then, 
and  for  some  time  past^  had  lodged,  boarded,  and  provided  Sarah  Beake  with  all 
[uroper  necessaries,  and  that  Sarah  Beake,  in  consideration  thereof,  and  of  the 
covenants  and  agreements  thereinafter  contained  on  the  part  cl  Grace  Beake, 
had  agreed  to  make  such  transfer  and  conveyance  as  were  thereinafter  contained. 
And  It  was  witnessed,  that^  in  consideration  of  and  in  part  satisfaction  of  such 
maintenance  as  aforesaid  of  Sarah  Beake  by  Grace  Beura,  as  well  as  for  Uie 
natural  lore  which  Sarah  Beake  had  for  her  [44^  sister  Grace  Beake,  and  in 
consideration  of  five  shillings  to  Sarah  Beake  in  hand,  paid  by  Grace  Beake,  she, 
Sarah  Beake,  did  bargain,  Ssc.,  unto  William  Mount  his  executors,  &c.,  all  the 
principal  monies  and  personal  estate  therein  particularly  mentioned,  and  also  all  and 
every  goods,  chattels,  personal  and  other  estate,  whatsoever  and  wheresoever,  which 
she  was  then,  or  at  any  time  thereafter  might  be  possessed  of,  or  in  anywise  entitled 
unto,  subject  to  the  trusts  after  declared.  And  Grace  Beake  covenanted  with  Sarah 
Beake,  that  she  would,  during  the  term  of  the  natural  life  of  Sarah  Beake,  find  and 
provide  for  her  sufficient  meat,  drink,  washing,  lodging,  clothing,  physio  and  surgei^ 
in  case  of  sickness,  and  all  other  necessaries  fitting  her  degree  and  quality.  And  it 
was  declared,  that  Mount  should  hold  the  property,  upon  trust,  during  the  life  o£ 
Sarah  Beake,  in  case  and  so  long  as  the  said  Grace  Beake  should  find  and  provide  for 
Sarah  Beake  sufficient  meat,  &c,  &c.,  according  to  the  terms  of  the  covenant  on  the 
part  of  the  said  Grace  Beake,  to  pay  the  whcue  of  the  rents,  dividends,  &c.,  of  the 
said  trust  monies  and  premises  onto  Grace  Beake,  her  executors,  administrators,  or 
assigns ;  but  if  Grace  Beake  should  fail  to  find  and  provide  the  said  Sarah  Buke 
with  such  sufficient  meat,  &c.,  according  to  the  terms  of  the  covenant,  that  then, 
upon  the  receipt  of  notice,  in  writing,  of  such  failure  on  the  part  of  the  said  Grace 
Beake  under  the  hand  of  the  said  Sarah  Beake,  Mount  should,  during  the  life  of 
the  said  Sarah  Beake,  pay  the  said  rents,  dividends,  unto  Sarah  Beak^^and 
immediately  after  her  decease  should  stand  posseeeed  of  the  trust  premises  in  trust 
for  Grace  Beake  absolutely. 

The  settlement  made  no  jnwision  for  the  future  residenoe  of  Sarah  with  her 
sister  Grace. 

[444]  The  marriage  took  place  between  Mr.  Mount  and  Grace  Beake,  and  their 
marriage  settlanent  was  prepued  by  Messrs.  Sladden  &  Sankey. 

The  following  oircumstanCes,  which  occurred  after  the  execution  of  the  deed  of 
the  1 7th  of  Kovember  1841  were  relied  on,  as  shewing  the  susinctouB  character  of  the 

transaction. 

The  deed  was  never  oommunicated  by  the  Mounts  to  any  of  the  members  of 
Sarah's  family.  Again,  shortly  after  the  marriage,  Mr.  Mount  was  in  want  of  mone^, 
and  he  desired  to  have  a  sum  of  £800  which  belonged  to  his  wife,  which,  being  laid 
out  on  mortgage,  could  not  be  conveniently  called  in.  Mr.  Sankey,  to  whom  the 
application  was  nude,  said,  without  hesitation,  that  he  had  got  £800  of  Sarah's  in  his 
hands,  that  Mount  could  have  the  X500,  and  let  Sarah  have  the  benefit  of  the 
mortj^tge  to  that  extent.  Mount  took  the  £500  as  Sana's  mon^,  and  gave  security 
to  Sankey  for  tiie  loan,  saying  nothing  whatever  of  the  settlement 
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Afterwards,  it  was  intended  to  sell  the  house  in  which  the  sisters  had  resided,  one- 
third  of  whioh  belonged  to  Sarah  Beake.  Mr.  Sankey  was  employed  to  sell  and  to 
make  out  an  abstract  of  title.  He  applied  to  Mount  for  the  title-deeds,  who  famished 
them,  with  the  exoepla<Hi  of  the  settlement,  which  he  wholly  suppressed. 

In  December  1841  Sarah  Beake  executed  a  second  settlement  of  her  property, 
with  the  asnstanee  of  another  solieitcn',  in  favour  of  herself  and  her  other  nsters  and 
their  families,  and  at  ^e  time  all  parties  appeared  to  hare  been  ignorant  of  the 
existence  of  the  settlement  of  November  1841.  An  application  having  been  after- 
wards made  to  Mount  for  the  title^eeds  and  accounts,  he,  on  the  27th  of  December 
1841,  set  up  a  right  to  [446]  Sarah's  property,  and,  without  explaining  the  matter^ 
stated,  "  that  he  was  armed  with  power  to  frustrate  any  attempt  to  aupersede  the 
trustees  already  voluntarily  appointed  by  Sarah  Beake." 

Applications  were  made,  on  behalf  of  Sarah  Beake,  to  White,  for  a  copy  of  the 
deed,  which  he  refused,  and  Mount  and  wife  declined  to  state  the  contents  tnereof. 

This  hill  was  filed  by  Sarah  Beake,  the  trustees  oi  the  settlement  of  December 
1841,  and  the  <^er  parties  interested  therein  against  Mr.  imd  Mrs.  Mount  and  Mr. 
White,  and  it  sought  to  set  aside  the  deed  of  the  I7th  of  Novonber  1841,  and  to 
make  the  Defendanta  pay  the  costs  d  the  TOOoeedings. 

Mr.  Boupell  and  Mr.  Goodeve,  for  the  Plamtiffik 

Mr.  Kindersley  and  Mr.  E.  F.  Smith,  for  Monnt  and  wife. 

Mr.  Lowndes  and  Mr.  FoUett,  for  White. 

Mr.  Roapell,  in  reply. 

The  following  cases  were  cited.  Carloe  v.  BroA  (10  Ves.  49),  PigoH  v.  OroechaU 
n  Sim  &  Stu.  467),  Or^Ufu  v.  Bobim  (3  Madd.  191),  The  Earl  of  Kerry  v.  Fiseffunt 
FUmnawie*  (6  Bro.  P.  G.  384),  Anderson  v.  fFallisn  Phil.  202),  Jonet  v.  Jmes  (8  Sim. 
«33),  KmehoiU  v.  XhkAor/  (1  Bro.  C.  C.  369),  Hnguenin  v.  Sauley  (14  Ves.  273), 
Cadxfme  v.  Banham  (2  Beav.  76),  CotueU  v.  Bell  (1  You.  &  Coll.  N.  C.  669),  Gibstm  v. 
BuaeU  (2  You.  &  Coll  N.  C.  104),  Filmer  [446]  v.  GUt  (4  B.  P.  C.  (Toml.),  230), 
miaUey  V.  muUiey  (1  Mer.  p.  446),  Howard  v.  BraiUmmU  (1  Ves.  &  R  202),  Jeimttm 

Todd  (5  Beav.  597),  Awm.  (3  Yes.  &  E  93),  PimeU  r.  iPNatm  (8  Yei.  324), 
IFood  V.  ffamnmUm  (9  Ves.  145),  6m  v.  fFaltm  (3  Atkins,  522). 

JtfonA  10.  Thk  MAffTBR  OF  THE  BoLLB  [Lord  Lanedale].  This  oontest  between 
parties  so  nearly  connected  to  each  other  is  very  painful;  there  has  been  a  great  deal 
of  exa^eration  and  statement  of  irrelevant  matters  introduced,  but  when  dirested 
of  this  extraneous  covering,  the  facts  appear  to  be  of  a  simple  nature,  and  the  law 
relating  to  the  case  easy  of  application. 

This  bill  prays  for  a  declaration,  that  a  settlement  insisted  upon  by  the 
Defendants  was  improperly  and  fraudulently  obtained,  &c, 

The  settlement  thus  sought  to  be  set  aside,  is  dated  17th  of  November  1841,  uid 
by  it  the  whole  of  the  property  wesent  and  future  of  the  Plaintiff  Sarah  Beake  was 
aetdgned  to  the  Defendant  Mr.  Hoant,  the  then  intended  hnsband  of  her  sister, 
Grace,  and  by  Uiat  oonverance  Grace,  then  a  single  woman,  was  bound  to  ]Hovide 
meat,  drink,  clothing,  and  physic  for  her  sister  Smh  daring  her  lif^  or  if  she  fiiled 
to  do  so,  then  Mr.  Mount  was  to  pay  the  inoome  of  the  property  to  Saiab,  This  no 
doubt  was*  in  iteel^  a  very  extraordmary  transaction,  and  snch  an  one  as  nobody  can 
contemplate,  without  at  least  thinking  it  incumbent  on  those  oonoemed  in  it  to  shew, 
satisfactorily,  the  reasons  for  making  it.  If  Sarah  Beake  was  a  person  in  all  respects 
ocxnpetent  to  act  of  her  own  free  will,  she  had,  no  [447]  doubt,  a  right  to  give 
everything  she  had  in  the  world  to  her  sister,  if  she  thought  fit  so  to  do,  and  to 
make  herself  entirely  dependent  upon  her  bounty  for  her  future  support ;  but  if,  on 
the  other  hand,  she  was  not  entirely  competent,  and  did  not  do  the  act  of  her  own 
free  will,  then  it  is  to  be  considMvd,  whether  she  was  not  in  the  situation  of  a  person 
entitled  to  the  protection  of  this  Court  against  such  a  toansaction  as  this.  It  is 
neoessary  UierefiHre  to  look  a  little  into  the  history  of  tiie  ftunily.  [His  Lordship 
stated  the  oiroumstaneM  prior  to  1822.}  From  1822  down  to  tiie  year  1841,  Grace 
and  Sarah  lived  togetiter.  Daring  the  whole  cd  this  time  Grace  was  at  the  head  of 
the  establishment,  and  she  managra  everything  relating  to  the  family ;  not  only  that, 
hot  the  whole  of  the  ino(»ne  m  her  suter  Sarah  was  paid  into  her  hands:  she 
npprated  herself  and  Sarah  oat  of  the  common  fund  n  oonstitated,  and  she  pro 
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Tided  everything  for  Sarah.  Sarah  indeed  even  seems  to  have  been  dependent  apon  i 
G^nce  for  her  supply  of  clothei  and  (A  every  oUier  neeesiary  which  ahe  reqnini 
In  stating  all  tluij  I  wish  it  to  be  auderstood,  iJiat  I  find  nothing  to  throw  ths 
smallest  £scredit  upon  Grace  as  to  the  mode  in  which  she  cowlucted  die  establiik* 
moit^  or  as  to  the  mode  in  whidi  she  provided  the  dothing  and  other  neoeasarieB  of 
Sarah :  but  one  necesaary  coDsequence  followed  from  this  relative  position,  which  k 
described,  by  the  witnesses  on  both  Bides^  as  like  that  of  a  daughter  to  a  mother,  and 
which  consequence  could  not  possibly  be  avoided,  namely,  uiat  Grace  most  haT« 
acquired  a  great  ascendancy  and  influence  over  Sarah.  Under  fUl  the  circumstance^ 
there  must  have  been  and  was  a  great  ascendancy  on  the  part  of  Grace,  and  a  great 
tendency  to  submission  on  the  part  of  Sarah.  Now  that  species  of  influence  may  bs 
vaed,  for  good  or  for  evil,  and  as  the  advice  of  one  so  circumstanced  is  received  hy  j 
the  other  as  a  oommuid,  submission  may  be  eaaily  [418]  effected.  I  find,  howevw, 
nothing  on  the  part  of  Grace  that  tends  to  her  disi^edit  down  to  October  1841,  sod  \ 
then,  without  making  any  imputation  whatever,  we  find  these  two  persons  in  tfaia 
relation,  one  necesauily  having  great  influence  over  the  other.  A  marriage  was  then 
contemplated  between  Grace  taa  elder  sist«r  and  Mr.  Mount.  The  younger  dittf 
was  of  the  age  of  fifty-two  years;  and  the  Defendants  in  their  answer  give  diii 
account  of  what  transpired. 

[His  Lordship  stated  the  effeet  of  the  answer  on  this  point.] 
Kow  it  is  important  to  bear  iu  mind  what  was  the  situation  and  condition  of 
Sarah  Beake  at  this  time.  She  had  relied  upoD  her  sister  for  the  management  at  sQ 
her  affairs  down  to  that  moment,  the  whole  of  her  income  had  been  always  received 
by  Gkucc,  and  Sarah  not  at  all  knowing  how  to  manage  tine  property.  She  had  beea 
living  all  Uiese  years  under  the  protectioD  of  her  sister,  and  tluit  sister  being  abwt 
to  be  married,  she  became  naturally  very  anxious  to  know  what  was  to  become  of 
herself  and  her  property.  The  answer  states  it  thus, 
l^is  Lordship  stated  the  passage  set  ou^  oiiAs,  p.  440.] 

So  we  have,  not  only  the  ordmary  influence  which  Grace  exennsed  over  Sanl^ 
but  we  have  plainly  here  stated  in  the  answer,  the  anxiety  and  perplexity  of  Ssraln 
not  knowing  what  she  should  do.    The  object  of  Mr.  Mount  at  this  time  appean  t» 
have  been  to  obtain  a  settlement  which  was  not  revocable,  and  hopes  were  held  out 
to  Sarah  that  she  would,  by  the  arrangements,  be  relieved  from  the  difficulties  is 
which  she  was  involved  by  the  marriage  of  her  sister,  with  whom  she  had  so  long 
lived,  and  to  wh<Hn  she  Imd  intrusted  [440]  the  management  of  her  [nY>perty  sod  1 
everything,  and  by  her  declaration  that  she,  Sarah,  ooum  not  continue  to  live  with  ! 
hw.   Now  here  we  have  not  only  influence,  but  also  cirouniataDcee  of  the  utmoat 
im^rtance  to  be  taken  into  consideration  by  those  who  have  to  judge  of  the  tnns-  ; 
aobon  which  immediately  followed. 

[His  Lordship  recapitulated  the  eireumstanoee  relating  to  tiie  {veparation  of  tha 
aetuement,  and  to  the  employment  of  White  instead  of  Sankey,  who  had  hitherto 
been  employed.] 

It  is  to  be  observed  Uiat  these  ladies  had  for  a  long  course  of  years  employed  ; 
Mr.  Sankey  as  their  solictor  and  legal  f^nt,  in  the  management  of  their  affairs,  yel 
in  this  matter  they  bad  recourse  to  Mr.  White ;  and  it  seems  most  extraordinary,  tho 
object  of  these  ladies  being  such  as  is  now  stated,  that  Mr.  White,  a  man  of  bunneBi,  : 
should  have  understood,  horn  their  original  inste^ctioDS,  that  they  wanted,  not  an 
assi^ment  and  settlement,  but  a  power  of  attorney  for  some  one  to  teansaet  tbe 
business  and  manage  the  aflairs  of  Sarah. 

It  is  singular  again,  that  although  Mr.  Mount  was  going  to  many  Grace,  dw 
person  who  was  to  oraaae  under  the  obli^tion  to  maintain  Sarah,  he,  Mounts  should 
be  ivoposad  as  a  sole  b-ustee  to  stand  fairly  between  the  two  sisters,  and  to  tdce  oaie 
(hat  if  Chrace  did  not  fairly  perfonn  her  covenaBt,  Sarah  should  be  restored  to  her 
income,  and  be  rdnstated  in  oer  property.  How  auoh  a  [»oposition  eoutd  ever  have 
entered  into  Uie  head  of  any  reasonable  man  doea  seem  to  me  very  extnuwdinaiy. 
The  intention  however  was  persevered  in,  the  draft  seems  to  have  gone  throogh  a 
sreat  deal  of  deliberation,  and  then,  at  last,  it  ended  in  Uiis  dead  of  Hth  of 
Norembo'  1841,  which  ia  sought  [4B0]  to  be  set  aside,  and  Mr.  Mount  bewme  thea 
truatee  under  it. 
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The  deed,  after  redting,  at  great  length,  the  moperty  of  Sarah,  contains  a  reiutal, 
that  Oraee  had  lodged,  boarded,  and  provided  for  Sanh,  tile  real  fact  bein^  tiiat 
Grace  was  only  at  the  head  of  the  family,  which  had  been  provided  for  io  erery- 
tiiing  by  the  joint  iraxune  of  the  two  sisters.  It  seems  that  Sarah  was  hu^y  so  rioh 
as  Cmoei  aoa  there  is  reason  to  believe  that  Grace  most  have  expended  more  of  her 
own  money  than  of  Sanh'si  but  it  was  a  joint  income,  and  these  persons  wwa  living 
together  under  drcnmstances,  that  made  it  impossible  that  tme  should  become  a 
debtor  of  the  other. 

Then  comes  the  assignment,  and  Grace  covenants  with  Sarah,  during  her  life,  to 
find  for  her  sufficient  meat,  drink,  &&,  and  all  other  necessaries  fitting  her  degree 
and  qoality.  Who  is  to  be  the  judge  of  that  1  Where  is  the  provision,  which  it  is 
ssid  was  specially  the  object  of  Sarah,  that  she  should  have  the  option  of  residing 
with  her  sister  1  That  was  entirely  omitted.  Sarah  had  parted  with  everything, 
with  all  her  {wesent  as  well  as  all  her  future  property,  and  she  was  to  be  provided  for 
with  what  is  here  called  sufficient  food,  &o.,  fitting  to  her  degree  and  quality.  How 
indefinite  I  What  might  tiiey  ju(^  pn^r  ior  her  decree  and  <}uali^  9  And  then 
what  lodging  was  she  to  havel  Where  was  she  to  gof  It  is  quite  tnie,  that  when 
this  settlement  was  azeouted,  provision  was  made  for  her  r«idenoe,  because  Mr. 
Mount  Novided  fw  her  a  proper  apartment  in  his  house,  and  it  was  intended  Ux  her 
to  go  there,  but  under  what  obligation  wwe  Mr.  and  Mrs.  Mount  to  continue  her 
there,  if  she  gave  them  any  offence,  or  if  they  desired  to  get  rid  of  her  out  of  t^eir 
house,  and  to  find  her  with  a  lodging  suitable  to  her  quality  t  As  long  as  the  trusts 
of  the  deed  were  per-[461]-fonnM,  the  whole  of  Sarah's  income  was  to  be  paid  to 
Grace,  but  if  Grace  oiiled  in  the  performance  of  them,  then  the  trustee,  who  was 
about  to  become  the  husband  of  Grace,  was  to  pay  over  to  Sarah  that  income  which 
otherwise  would  have  belonged  to  him  .or  to  his  wife.  There  was  a  power  to  call  in 
all  outstanding  monies,  ana  also  a  power  to  i^iange  trustees,  but  in  vain  do  I  look 
fcff  any  power  to  revoka  So  that  howevw  they  mi^t  have  behaved  to  her,  or 
however  wretched  she  might  hare  been  niade,  she  had  no  power  to  ravoke  Ae  grant 
she  had  mwle,  and  her  trustee  waa  (he  husband  ol  die  pwson  who  alone  enterea  into 
the  oUigation  with  her. 

This  deed  however  was  executed,  and  the  marriage  of  Mr.  Mount  and  Grace 
Beake  took  place,  their  settlement  upon  the  occasion  was  ^epared  for  them  by  Mr. 
Ssnkey,  an  alleged  dissatisfaotaon  with  whom  is  held  out  as  a  reason  why  t^ey 
onidoyed  Mr.  White,  a  strange  solicitor,  in  the  other  business. 

Then  comes  the  transaction  of  the  loan  of  £600  which  was  obtained  by  Mount, 
from  Sankey,  who  was  ignorant  of  the  settlement  It  was  received  as  Sarah's  money, 
and  Ittit  as  such  by  Sankey,  who  held  it  for  the  purpose  of  investment ;  Mount  gave 
seeuritiy  to  Sankey  for  the  loan,  although,  at  that  very  time,  he.  Mount,  was  the 
assignee  of  Sarah  under  the  deed  of  settlement,  and  entitled,  if  that  were  a  fair  lepal 
instrument,  to  the  money  as  a  right  instead  of  as  a  loan.  Again,  in  the  transaction 
of  the  sale  of  the  house,  one-Uiitd  of  which  bek>nged  to  Sanub,  Mr.  Sankey  was  tiie 
person  employed  to  tell  and  to  make  out  an  abstract  of  title ;  he  desired  to  have  all 
the  deeds  routing  to  the  tit^  which  were  accordingly  furnished  to  him  by  Mr. 
Mounts  but  the  dmd  of  the  17th  of  November  1641,  by  which  Sw^h's  interest  in  that 
house  beeame  vested  in  Mount,  was  suppressed. 

[453]  These  then  being  the  facts  of  the  case,  it  seems  to  me  perfectly  clear  and 
■Banifest,  that^  in  this  Court,  the  deed  of  November  1841  cannot  stand.  It  is  by  no 
means  necessary  to  state,  that  there  was  a  fraudulent  design  wilfully  to  plunder 
Ssrah ;  but  when  we  consider  the  relation  which  subsisted  between  these  parties,  the 
not  <^  any  proper  precaution  to  protect  Suah,  at  the  time  when  the  deed  was 
sxeonted,  and  the  {nwisions  contained  in  the  deed,  it  is  clear,  according  to  all 
prindplee  of  equity,  and  according  to  what  I  believe  has  been  t^e  constant  doctrine  of 
this  Court  with  r^ard  to  deeds  obtained  under  im{nx>per  ciFeumstanoes,  that  this  deed 
caoDot  stand. 

There  are  two  otiier  questions.  First,  as  to  the  Defendant,  Mr.  White;  and, 
secondly,  as  to  some  part  at  least  of  the  costs  of  this  suit 

As  to  Mr.  White,  I  see  no  reason  for  imputing  any  blame  to  him,  foi  aa»pting 
t^  employment  by  these  ladies.   Under  t^e  oiroumstances,  I  have  no  right  to  assume 
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that  he  knew  anything  of  their  ehaimcters  more  than  conid  be  learned  in  soeietir,  and 
in  ordinary  risitfl  vfaich  he  waa  in  the  habit  of  making  them.  I  do,  however,  think,  that 
he  would  nave  taken  a  more  |Riident  and  wise  oouree,  when  he  found  oat  that  theae 
ladies  understood  so  little  what  it  was  they  wanted — ^when  he  found  the  influence 
which  Mount,  the  intended  husband,  was  to  hare,  and  saw,  from  the  nature  of  the 
arrangements,  that  Sarah  would,  the  moment  the  transfer  was  completed,  beootne 
wholly  dependent  upon  the  other  party — ^if  he  bad  said,  I  will  act  for  tme  (rf  you  imly, 
I  cannot  act  for  bow.  If  he  had  directed  his  mind  to  the  conndentioB  of  what  wm 
s^iantdy  the  interest  of  Saral^  I  euinot  think  that  he  would  ever  have  agreed  to 
this  settlement  on  her  behalf.  By  directing  his  attention  to  tito  interest  of  Imh,  and 
by  [463]  endeavouring  to  give  satisfactaon  to  both,  he  seems  to  me  to  have  failed,  and 
in  this  respect  I  think  that  his  conduct  was  erroneons ;  and  it  was  certainly  erroneooa 
in  allowing  Mr.  Mount  to  be  a  trustee,  for  in  such  a  case  he  wanted  the  independence 
necessary  for  Uie  protection  of  the  interests  of  the  party  most  in  need  of  it  I  do  not 
think  he  is  to  blame  in  regard  to  the  fidse  reciti^ ;  nor  have  I  any  reas(w  to  impute 
to  him  a  knowledge  that  the  transaction  was  of  a  very  wrong  or  culpable  nature. 
This  matter,  although  so  unfortunate,  seems  to  have  been  conducted  by  him  with 
considerable  care  and  puns ;  and  if  I  am  asked  to  conclude,  that  Mr.  White  wilfully 
and  designedly  ctmspired  with  Mr.  Mount  to  obtain  this  deed  from  Sarah  Beake,  or 
that  he  was  a  wilful  partaker  in  any  fraud  intended  to  be  practised  upon  diis  lady,  I 
must  own  that  I  cannot  oome  to  that  conclunon  upon  the  evidence  before  me.  I 
shall,  therefore,  dismiss  the  bill  as  a^nst  him,  Imt,  thinking  he  has  not  done  all  that 
he  ought  to  have  done,  I  shall  dismiss  it  without  coste. 

With  respect  to  the  costs  of  the  other  parties,  I  own  I  have  had  a  perdexity.  I 
have  read  carefully  the  answers,  and  my  impression  is,  that  with  a  very  little  addition 
thereto,  the  case  would  have  been  made  out.  There  is  a  mass  of  evidence  before 
me  which  ought  never  to  have  been  taken ;  and  I  should  really  be  doing  a  great 
injustice  to  the  Defendants  if  I  did  not  try  to  relieve  them  from  some  of  the  costs 
occasioned  by  it.  The  result  is  this :  This  deed  of  November  1841  must  be  set  aside, 
the  property  must  be  re-assigned  and  reoonveyed  to  the  trustees  of  the  settlement  of 
December  1841,  and  it  must  be  done  at  the  expenoe  of  Mount.  Mr.  Mount  must  pay 
the  costs  of  this  suit  up  to  the  time  when  the  evidence  was  about  to  be  taken. 
See  Booth  v.  Booth,  1  Beav.  126.)  The  [464]  Vio»Chanoellor,  Knight  Bruce,  has 
umished  me  a  precedent  for  this,  in  a  case  lately  b^Ene  him,  and  as  to  the  other 
costs,  I  shall  not  give  any  on  either  side.  With  respect  to  the  subsequent  deed  of 
December  1841  there  has  been  a  long  argument  upon  it,  but  the  validity  of  that  deed 
is  not  before  me,  and  I  have  no  jurisdictioii  to  deal  with  it.  I  do  not  mean  by  this, 
my  judgment,  to  confirm  it  ^  aXlI  say  of  it  is,  that  it  so  far  remains  unimpeached. 

Soon  after  the  oommencement  of  the  suit,  the  PhuntifliB'  solicitor  had  examined  a 
witness,  Charlotte  Sangerell,  as  to  the  facts  of  the  case,  and  without  any  reason  or 
neoessi^,  he  embodied  the  statement  into  an  affidavit,  and  procured  her  to  swear  to  it 
before  a  Master  £bctraoTdinary  in  Chancery.    (See  7  Beavan,  517.) 

Observation  having  been  made  as  to  the  course  of  proceeding, 

The  Master  of  tbm  Rollb  said — When  Mr.  SUdden  obtained  an  affidavit  from 
a  person  whom  he  intended  to  examine  as  a  witness,  whose  affidavit  was  not  wanted 
for  any  purpose  in  the  cause,  be  acted  very  erroneously,  and  under  a  mistaken  notitm. 
I  do  not  tnink;  he  misconducted  himself  in  getting  the  infonnation,  because  it  is 
necessary,  in  the  conduct  of  a  cause,  for  a  solicitor  to  communicate  with  the  persons 
who  are  to  prove  the  facts,  for  how  otherwise  would  it  be  possible  for  him  correctly 
to  allege  the  real  facts  upon  the  pleadings  ?  A  solicitor  is  perfectly  justified  in  fairly 
and  openly  taking  notes  for  the  instruction  of  counsel,  and  in  order  that  he  may  know 
what  evidence  [466]  the  witnesses  may  give  hereafter;  but  this  gentleman  went 
farther,  uid  obtained  an  affidavit  from  the  intended  witness,  the  effect  of  which  was 
to  entsiigle  her  conscience.  I  think  that  was  erroneous,  and  I  hope  that  it  is  not  a 
practice  which  will  be  followed. 
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[466]  Cross  v.  Cross.  May  2,  1845. 

Difficulties  in  dealing  with  suite  filed  by  strangers  on  behalf  of  infants.  On  the  one 
hand  you  may  enooorage  naeless  and  expensiTo  litigation,  on  the  other,  you  may 
disoouFBge  interference  Teiy  often  necessary  for  their  protection. 

Sewell  and  Cross  being  partners,  and  Croas  having  died,  an  arran^ment  was 
entered  into,  for  the  payment  of  £16,000  to  his  representative,  in  satisfaction  of 
all  claims  of  bis  estate.  There  were  intots  interested  in  the  estate  of  Cross,  and 
therefore  this  arrangement  could  not  be  securely  entered  into  by  the  representative 
ot  Cross  of  her  own  authority.  The  particulars  of  the  arrangement  having  been 
examined  by  Jones,  an  accountant,  he  conoeived  that  there  were  great  errors  in  the 
basis  of  the  settlement*  uid  that  the  estate  of  Croas  had  not  received  the  benefit 
which  it  oo^t.  After  investisation,  he  was  either  aatiefied,  or  so  far  satisfied  as  to 
induce  him  to  aeqnieace.  A  Mr.  C3iiq>man  objected  to  the  arrangement,  aa  being 
prejudidal  to  the  children. 

To  carry  this  arrangement  into  effect,  a  suit  was  instituted  on  behalf  of  the  infants, 
which  was  prosecuted  by  the  solicitors  of  Sewell  who  appeared  for  all  the  Defendants, 
and  they  assumed  that  the  arrangement  was  perfectly  correct^  and  ought  to  be  acted  on. 
On  the  other  hand,  a  suit  was  instituted  by  Chapman,  as  next  friend,  insisting  that  it 
ought  to  be  set  aside.  An  enquiry  was  directed  as  to  which  of  the  suits  was  most  for 
the  benefit  of  the  infants.  Tne  Master  reported  [466]  that  the  suit  in  which  the 
arrangement  was  impugned  was  most  beneficial,  and  proceedings  in  the  other  suit 
wan  thereupon  stayed.  The  matter  came  before  the  Court  upon  a  petition  for  an 
inqniry  as  to  the  propriety  of  the  arnuigement,  and  the  petition  contained  certain 
impatatioos  of  fraud,  which  turned  out  to  oe  unfounded.  A  reference  was  then  made 
to  Haater  to  inquire  whether  the  anangemeDt  was  fit  and  proper.  He  found  in 
the  affirmative,  and  that  there  were  no  grounds  for  impating  fraud. 

A  petition  was  now  presented,  praying  the  confirmation  of  the  repeat,  and  tot 
payment  of  the  costs  out  of  the  estate. 

Mr.  Kindersley  and  Mr.  Glasse,  in  support  of  the  petition. 

Mr.  Turner  and  Mr.  J.  Bail^,  eonirA,  insisted  that  the  costs  ought  not  to  be  paid 
out  of  the  estate,  the  next  fnend  in  the  second  suit  having  made  imputations 
rsepecting  the  arrangements,  which  had  been  ascertained  to  be  nnfoanded. 

Mr.  Koupell  and  Mr.  Cankrien,  for  other  parties. 

Mr.  Kindersl^,  in  re^y. 

The  Masixb  or  thi  JSoixs  [Lord  Langdale].  There  ia  considenble  difficulty  in 
dealing  with  cases  of  thk  kind.  On  the  one  hand,  thwe  is  danger  of  encouraging 
uselesa  and  expensive  litigation  on  behalf  ot  infuats  by  atranger^  on  tiie  other  hana, 
yon  may  disoourage  interference,  which  very  <rften  is  absdntely  neecassiy  for  their 
protectoon.  Therefore^  in  either  way,  there  is  difficulty  and  danger  of  tailing  into 
error. 

[467]  The  Master  has  found  that  the  arrangement  entered  into  with  Sewell  is  fit 
and  proper,  and  he  has  also  thought  fit  to  report,  that  there  were  no  grounds  for 
imputing  fraud.  This  was  not  referred  to  him.  It  is,  however,  said,  upon  that 
opmicm  and  report,  that  there  were  no  grounds  for  the  petition,  and  that  the  costs 
ought  not  to  ^1  on  the  estate.  I  ought  not  to  pay  bo  much  attention  to  the  repent 
cn  this  point,  as  if  the  matter  had  been  referred  to  the  Master ;  but  even  if  I  must 
assume  tliat  there  ia  no  foundation  for  those  allegations,  still  the  suit  was  proper  to 
he  proeecnted,  and  the  circumstances  of  this  ease  aaem  to  have  be«i  sueh,  as  to  make 
the  inveetigatiott  necessary,  in  wder  to  bring  matten  to  a  proper  eondnaifm.  Seeing 
the  danger  of  foiling  into  error,  I  tiiink  I  must  order  the  costs  oat  of  the  estate. 
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[407]  Salmon  v.  Grkkn.  Ma^  8,  30, 1846. 


^ere  a  rait  relates  to  a  wife'a  separate  estate,  die,  as  well  as  her  hnabaad,  moat  be 
.  served  with  a  oopy  biU. 

Mr.  Sheffield  moved,  under  the  24th  Order  of  August  1841  (Ordines  Can.  171), 
for  liberty  to  enter  a  memorandum  of  the  service  of  copy  bill  against  Mr.  and  Mrs. 
Backman. 

The  property  was  the  separate  estate  of  the  wife,  and  the  service  of  the  copy  bill 
had  been  made  on  the  husbaud  alone.  He  referred  to  Kent  v.  Jacobs  (5  Beavao,  48X 
where  it  was  held  that  service  on  the  husband  alone  of  a  copy  bill  was  sufficient. 

Thb  Mastkb  of  the  RoU£  [Lord  LanedaleJ.  If  this  is  the  separate  estate  of 
the  wife,  and  she  is  entitled  to  defend  it  x>er-{468T-eoiiaUy,  what  use  is  it  to  serve  the 
husband  on  behalf  of  the  wife  ?  There  may  be  a  difference  between  this  case  and  the 
case  of  a  subpoena^  because  in  the  latter  instance,  the  Court  itself  will  take  eare  of 
the  interest  of  the  wife;  but  in  a  proceeding  by  copy  lull,  where  Uie  object  is 
expressly  to  keep  the  puties  out  of  Court,  you  never  after  hear  of  interestB 
eitner  of  ^e  huBbaod  or  wife.   I  will  make  enquiry. 

The  Court  thinking  the  wife  ought  to  be  served,  she  was  served  with  a  oopy  bill 
on  the  20th  of  May,  and,  on  the  30th  of  May, 

The  Master  of  the  Bolus,  upon  proof  (rf  tiiat  service,  made  the  order. 


The  lapse  of  twelve  calendar  months  after  payment  of  a  bill  of  costs,  precludes 

taxation  under  the  SoHciton  Act 
The  rule  applies,  where  payment  is  made  by  trustees, '&o.,  and  the  application  for 

taxation  is  made,  under  the  38th  section  of  the  6  &  7  Vict.  e.  73,  by  a  party 

■'liable  to  pay." 

The  testator  died  indebted  to  the  Petitioner  in  £200.  Some  consideraMe  time 
afterwards^  it  was  ^[reed,  between  William  Francis  tiie  surviving  tmstee,  and  the 
Petitioner,  that  the  testator's  real  estate  should  be  sold,  and  tiiat  out  of  ^e  surplus 
thereof  after  payment  of  the  mortgage  thereon,  the  Petitiooer's  debt  should  be  paid, 
so  far  as  such  surplus  would  extend 

The  Bespondent  Mr.  Massey,  was  employed  by  the  surviving  tanstee  as  solicitcnr 
to  effect  the  stde,  which  he  completed  in  1640. 

[409]  In  1841  Mr.  Massey  rendered  an  account  to  Mr.  Francis,  consisting  of 
three  items— the  purchase-money,  the  payments  to  the  mortgagee,  and  his  own 
charges  in  the  matter  amounting  to  £67,  I9Bi  a  blank  was  left  for  the  charges  of 
Mr.  Massey's  London  agent.   This  account  was  perused,  examined,  allowed,  and 

Xed  by  Mr.  Francis  on  the  16th  of  October  1841,  who,  in  that  manner,  paid  and 
ved  the  bill  of  costs.  At  the  same  time,  an  acoount  ol  the  receipts  uid  payments 
of  the  trustee  was  made  out,  eontainuig  two  items  of  payment  made  by  the  trustee 
beyond  those  contained  in  the  other  aocount,  and  shewing,  on  the  whole,  a  balance 
of  £116,  9s.  7d.  By  a  memorandum  thereon,  signed  by  Mr.  Francis  on  tiie  16Ui  of 
October  1641,  he  directed  that  balance  to  be  paid  to  Mr.  Kiddle,  thh  Petitioner,  aftor 
deducting  Mr.  Massey's  London  agent's  bill. 

The  Petitioner  applied,  from  time  to  time,  to  Mr.  Massey,  for  a  settlement  of 
the  acoount^  which  was,  however,  postponed,  in  consequence  of  his  being  unable  to 
obtain  the  acoount  of  the  agents  charges,  but  he  agreed  to  pay  interest  on  the 
balance.  He  ultimately  furnished  the  account,  omitting  all  agent's  charges,  and 
shewing  the  balance  to  be  £116,  which  he  offered  to  pay  with  interest. 

The  Petitioner  and  his  solictor  were  dissatisfied  with  the  account^  but  ultimately 


[458]  Innmsm.  /wtell,  1845. 
[See  In  r$  AnsA,  1884,  32  W.  B.  409.} 
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the  PetitKHier,  oo  the  let  of  Febrnuy  last,  reodved  the  unount  *'  nnder  protest,"  anct 
giTo  a  reoei|>t  for  the  same. 

The  Petitioner  now  presented  a  petition  for  the  delivery  and  taxation  of  Mr. 
Haasey's  bill,  alleging  that  £30  had  been  charged  in  the  account  more  than  had 
been  paid  to  the  mortgagee.  This  really  appeami  to  have  been  the  case ;  but,  on 
^  other  hand,  there  were  omitted  items  favourable  to  Mr.  Massey. 

[400]  Mr.  Bcwers,  in  support  of  the  petition,  contended,  that  there  had  been  no 
payment  within  the  meaDing  of  the  Solicitors  Act  (6  &  7  Vict,  c  73),  and  that  the 
settlement  of  aocount  between  the  trustee  and  the  solicitor,  could  not  preclude  the 
Petitioner's  right  to  taxation,  esjpeciaUy  where  the  payment  to  him  was  so  recent. 

He  also  argued,  that  under  the  dronmstaiices,  the  Bespondent  was  to  be  oonsidered 
the  solicitor  <a  the  Petitioner. 

Mr.  Toller,  amfri^  cited  In  re  Dotona  ^fi  Beavan,  42D),  and  was  stopped  by 

The  Mastkr  of  thx  Roli^  who  said :  "  The  only  question  is,  as  to  the  oosts 
of  this  petition.  It  is  enough  to  say  that  the  bill  was  delivered  in  1841,  and  then 
in  a  manner,  paid,  and  now  we  are  in  1845 ;  the  Act  of  Parliament  gives  no  authority 
to  tax,  after  such  a  lapse  of  time  subsequent  to  payment. 

Mr.  Toller  waa  then  heard  on  the  question  of  oosts,  and 

Mr.  Rogers  replied. 

The  Master  of  the  Rolls  [Lord  Langdale].  These  cases  for  the  taxation  of  a 
solicitor's  bills,  are  remarkable  not  only  for  the  len^h  of  time  which  they  occupy, 
bat  for  the  quantity  of  irrelevant  matters  introduced  into  the  discussion. 

This  case  rests  on  a  very  narrow  foundation.  If  any  person  supposes  that  the 
Act  of  ]^liameDt  in  question,  [461]  was  intended  in  the  sniallest  dMp«e  to  interfere 
with  Aur  and  proper  transactions  between  executors  or  trustees  ana  their  solioitors, 
or  to  prevent  trustees,  conducting  themselves  fairly,  to  settle  their  accounts  with 
their  solicitors,  without  the  eestm  qae  tnt^  being  entitled  to  find  fault,  he  is  greatly 
mistaken  in  the  proper  construction  of  that  Act.  I  admit,  that  if  a  solicitor  attempt 
to  escape  from  the  provisions  of  the  Act  by  fraudulent  payments,  the  Court  will 
not  allow  it ;  but  the  Court  does  not,  in  any  way  whatever,  interfere  in  the  fair 
transactions  between  a  solicitor  and  his  client,  notwithstanding  the  payment  of  the 
bill  may,  ultimately,  fall  on  a  third  person. 

It  has  been  argued,  that  by  the  oorrespondence,  Massey  was  constituted  the 
solicitor  of  Kiddle.  Massey,  however,  was  the  solicitor  of  Francis,  and,  in  the  name 
and  i^aoe  of  Francis,  was  corresponding  with  Kiddle ;  aad  I  think  that  there  is 
no  reason  for  saying,  upon  this  correspondence,  that  the  relation  of  adicitor  uid 
client  existed  between  Massey  and  Kiddle. 

It  appears  that  Kiddle  was  entitled  to  the  sarfduB  of  the  prodaoe  erf  the  real 
estate,  uter  payment  of  the  mortgage  existing  on  the  esbtte  and  the  expenses ;  and, 
by  the  terms  of  the  vpeoifU  agreement,  he  had  a  right  to  demand  from  Franeis  a 
complete  account,  and  he  may  possibly  have  such  right  now;  but  the  case,  as 
between  the  Petitioner  and  Massey,  is  wholly  under  the  Act  of  Parliament.  It 
has  at  all  times  been  the  rule  of  this  Court,  that  if  a  trustee  makes  improper 
payments  to  his  solicitors  or  other  persons,  the  cedui  que  trust  has  a  right  to  call 
opon  the  trustee  for  an  account^  and  to  make  him  liable  for  any  improper  |iayment. 
Iliis  Act  gives  to  a  party  liable  to  pay,  a  right  to  apply  diret^y  against  the 
solicitor  for  a  taxation. 

[4fiQ  It  is  said,  that  the  money  was  received  by  the  Petitioner,  and  the  receipt 

E'ren  "under  i»<otest."  These  words  are  of  ten  used  on  these  occasions,  but  they 
tve  no  distinct  technical  meaning  unless  accompanied  with  a  statement  of  oircum- 
■taneee,  shewing  that  they  were  used  by  way  of  notice  or  protest,  reserving  to  the 
party,  by  reason  of  such  circumstances,  a  right  to  a  taxation,  notwithstanding  such 
payment.  The  words  have  no  distinct  meaning  by  themselves,  and  amount  to 
nothing,  unless  explained  by  the  proceedings  and  circumstances.  The  question, 
however,  does  not  turn  on  that.  The  petition  for  taxation  waa  presented  in  April 
last,  and  it  appears,  from  the  statement  now  made,  that  the  bill  of  costs  was  allowed 
by  the  trustee  in  account  with  Massey  in  October  1841,  and  there  is  not  the  least 
reason  to  suppose  that  the  allowance  was  fraudulently  made,  or  to  avoid  taxation. 
The  Act  of  Parliament  says  (6  &  7  Vict  o.  73,  s.  41),  that  payment  shall  not  preclude 
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taxation,  if  the  special  ciroumstaooes  of  the  case  shall  require  the  same,  {nvvided  the 
application  is  made  within  twelve  calendar  months  after  paymentu  Here  the  a{^lioa- 
tion  is  more  tiuui  three  yean  after  payment ;  that  is,  of  itself,  a  soffioidnt  answer 
to  this  petition  for  taxation*  which  caaDOt  therefore  be  muntained. 

I  agree  that,  primd  faae,  the  soooessful  party  is  entitled  to  coeta,  bat  it  frequently 
happens  that  the  special  qiroumstanees  ate  such  as  to  make  the  rule  inapplicable, 
especially  in  oases  of  this  sort  Without  amiie  discretion,  I  scarcely  know  what 
oosM  this  Court  would  hare  over  matters  of  this  sort;  but  hanng  read  Mr. 
Massey's  ^Bdavit  at  len^h,  it  appears  to  me,  there  are  no  eiremnrtancea  in  this 
case  or  in  his  conduct  which  ought  to  induoe  me  to  refose  him  his  oosts. 

Dismiss  t^e  petition  with  costs. 

[463]  CouLsma  v,  Ck>uL9TiMa  Jufy  12, 1645. 
[S.  a  U  L.  J.  Ch.  386 ;  9  Jnr.  687.] 

A  married  woman  may  sue  informd  pauperis.   SenMe,  but  the  pauper  order  cannot  be 

obtained  as  of  course. 

The  Plainti£^  a  married  woman,  applied  at  the  secretary's  office  for  an  order  at 
course  to  sue  in  formd  pauperis,  but  was  refused,  whereupon  she  api^ed  to  the  Court 
for  that  purpose. 

The  cause  was  attached  to  the  Yice-ChancellOT's  Court 

The  Plaintiff  in  person,  in  support  of  the  application. 

Mr.  W.  M.  James,  eonML  A  married  woman  can  only  sue  by  her  next  friend, 
who  must  be  a  person  of  substance,  capable  of  paying  costs.  He  cited  Peanungion  r. 
Mvm  (1  S.  &  St  264),  Drinan  v.  Mamix  (3  Dm.  &  W.  154).  The  order  must  be 
obtained  on  a  special  application  to  the  Judge  to  whose  Court  the  cause  is  attached. 

The  Master  of  the  Rolls,  after  referring  to  the  case  of  Dowden  v.  Hook 
(8  Beav.  399),  in  which  he  had  discovered  two  instances  in  which  a  married 
woman  had  been  permitted  to  sue  tn  forwA  pav^perit,  said  he  was  of  opinion  that 
such  an  order  could  not  be  made  as  of  course,  and  therefore  could  not  be  obtained 
at  the  Bolls  in  a  cause  not  attached  to  that  Coart  (See  Onward  y.  CWa^,  7  Soott 
(N.  C),  414), 

[464]  Tsmpler  v.  Sweet.  July  14, 18,  1845. 

A  puiohaser  under  the  Court  died  before  confirmation  of  tiie  report  Held,  that  it 
was  not  necessary  to  serve  his  heir  with  notice  of  an  application  to  open  the 
biddings. 

Some  freehold  property  had  been  sold  under  the  decree  ot  the  Court  Mr.  G. 
Templer  became  tiie  purchase  for  ^£480,  but  he  died  before  the  Master's  report  of  his 
being  purchaser  had  oeen  confirmed. 

A  motion  was  made  to  open  the  biddings,  on  an  advance  of  £30.  The  executora 
of  Mr.  G.  Templer  were  served  with  notice  of  the  motion,  and  the  qaestirai  was, 
whether  it  was  also  neoessaty  to  serve  his  heir  also. 

Mr.  Erskine,  in  support  of  the  motion,  argued,  that  it  was  unnecessary  to  serve 
the  heir;  that  there  was  no  binding  contract  until  the  report  had  been  confirmed, 
uid  that  the  only  reason  for  serving  the  purchaser  was,  to  provide  for  the  costs 
incurred  by  him.  He  cited  Fetey  v.  Ehoood  (3  Dr.  &  War.  74),  Watts  t.  MarUm 
(4  Bro.  C.  C.  113). 

The  Master  of  the  Bolls.  If  the  purchaser  himself  had  a  right  to  have 
notice  of  such  an  application,  there  seems  no  reason  why  the  heir  who  repre- 
sents him  should  not  be  served.  I  do  not  see  how  I  can  dispense  with  notico 
to  all  persons  occupying  tiie  pliu»  of  the  purchaser.  They  might  all  object  to  the 
amount  offered  in  advance.   I  wiU  consider  the  point. 

July  18.  The  Masteb  of  the  Bolui  [Lord  Langdale]  said  that  he  had  made 
enquiries,  and  found  that  it  had  not  been  tfae  jHsctice  to  serve  the  hdr. 
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[466]  Wilkin  v.  Kainbt.  July  14, 1845. 

A  Defendant  upon  filine  hU  plea,  obtained  an  order  of  course  for  his  dischargej 
suppresnns;  the  fact  that  the  Plaintiff  had  previously  giren  notice  of  motion  to 
take  the  plea  off  the  file.    The  order  was  discharged  for  the  suppression. 

The  Defendant  having  been  taken  upon  an  attachment  for  want  of  answer, 
wu  brought  up  by  hal>eas  corpus,  and  tum«i  over  to  the  Queen's  prison. 

He  afterwards  filed  a  plea^  without  either  obtaining  leave  for  that  purpose  or 
tendering  the  costs  of  the  contempt.  On  the  19th  of  June  the  Plaintiff  gave  the 
Defendant  notice  of  motion  for  the  2l8t,  before  Sir  James  Wigram,  to  whose  Court 
the  cause  wu  attached,  to  take  the  plea  off  the  file,  but  the  notioe  was  not  served 
till  after  8  o'clock.  The  Defendant  afterwards,  on  the  23d  of  June,  presented  an 
ex  parte  petition  to  the  Master  of  tiie  Bolls,  stating  that  he  was  in  contempt  for  want 
of  answer,  that  he  had  filed  his  plea,  as  appeared  from  the  certificate  of  the  Clerk  of 
Becords  and  Writs,  and  thereupon  he  obtained  an  order  of  course,  that  he  should  be 
discharged  out  of  custody,  upon  payment  or  tender  of  the  costs  of  his  contempt. 

Mr.  Terrell  now  moved  to  discharge  this  order,  on  the  ground  that  the  Defendant 
had,  upon  obtaining  the  order,  suppressed  the  fact  of  the  notice  of  motion  to  take 
the  plea  off  the  file.  He  proceeded  also  to  argue  that  the  plea  had  been  irregularly 
filed,  but 

The  Master  or  the  Bolls  said,  that  that  was  matter  for  the  oonsideratioD  of 
Sir  James  Wigram,  and  did  not  affect  the  regularity  of  the  order  of  course. 

[46Q]  Mr.  Craig,  eorUrilf  argued,  that  t^e  notice  of  motion,  having  been  served 
after  eight  o'clock,  was  irreeular,  22d  Order  of  26th  October  1842  (Ordines  Can.  215), 
and  that  the  Plaintiff  could  not  move  upon  it,  either  on  the  2l8t  or  on  any  subse- 
quent day;  and  that,  therefore,  it  was  quite  unnecessary  to  state  it  on  the  petition. 

The  Master  of  the  Bolls  [Lord  Langdale].  '  I  am  of  opinion  that  Uie  fact  of 
the  notice  of  motion  having  been  served,  ought  to  have  been  stated  in  the  application 
for  the  order.  It  was  not  for  the  Defendant  to  take  on  himself  to  judge  whether  the 
notice  of  motion  was  regular  or  not.  He  ought  to  have  stated  it,  and  then  it  would 
have  been  considered  whether  the  Defendant  was  entitled  to  the  order  of  course  or 
not  As  it  is,  no  opportunity  was  given  to  the  secretary  of  considering  whether  an 
order  of  course  ought  or  not  to  have  been  granted. 

The  order  most  be  diachaiiged,  but  I  thiok  without  coots. 


[467]   In  re  Bknnfit.   Jtdt/  15,  1845. 
[S.  C.  14  L.  J.  Ch.  403.] 

Whwe  a  «mAm  ^  fini^  seeks  to  tax  the  solicitor's  bill  paid  by  his  trustee  cm  the 
^and  of  overcharge,  he  must  allege  and  prove  speoifie  itenu.  * 

It  is  a  special  circumstance,"  within  the  meaning  of  tlie  6  &  7  Vict.  c.  73,  where  a 
solicitor  produeee  bis  bill  at  the  tame  appointed  tor  the  settlement  of  a  transaction, 
and  refuses  to  o(»nplete  except  on  payment  t«hereo& 

This  was  an  application  by  a  cttttU  que  trust  for  the  taxation,  under  the  thirty- 
ninth  section  of  the  6  &  7  Vict.  c.  73,  of  a  solicitor's  bill  which  had  been  paid  by  his 
tanstee.  The  payment  had  been  made  less  than  twelve  months.  The  Petitioner  did 
not  state  any  special  circumstances,  or  specify  any  particular  items  of  overchaige,  but 
alleged,  generally,  that  the  bill  of  costs  contained  numy  eztraTsgant  and  impropo: 
elumns.   The  bill  itself  was,  however,  verged. 

Mr.  Krd,  for  the  Petitioner,  contended,  that,  under  the  tJiirty-mnth  section,  it 
vaa  not  necassaiy  to  al^ee  or  prove  special  ciroumstances ;  that  where  a  party 
hiDueU  paid  a  soucitor's  bill,  that  was  primd  facte  an  admission  of  the  oorreotneas  of 
the  charges ;  but  where  the  bill  was  paid  by  a  trustee^  sooh  a  presumption  did  not 
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arise  as  against  the  eaiui  que  tnui,  who  had  nerer  seen  it.   He  proceeded  to  pcnot 
out  overcharges  apparent  upon  the  bill  of  costs  itself. 
Mr.  Boupell,  eonlrtt,  was  not  called  on  by 

The  Mastek  of  thb  Bolls  [Lord  Langdalel  who  said — It  has  been  decided, 
diat  where  you  seek  to  have  a  taxation  of  a  bill  which  has  been  paid  on  the  ground 
of  overcharges,  the  specific  items  must  be  allied  in  the  petition  and  proved  in 
evidence.  The  Act  never  intended,  that  after  payment,  the  taxation  should  be 
opened  and  the  bill  taxed  [468]  without  ceremony,  on  tiie  mere  general  allogataon 
that  the  charges  were  extravagant  and  improper. 

The  forty-first  section  provides  that  payment  shall,  in  no  case,  preclade  taxation, 
if  the  y>eeia*  dramOtuues  of  the  case  required  tiie  same.  This  clause  is  applicable  to 
every  case,  either  where  the  bill  was  paid  b^  a  party  himself  or  by  bis  trustee ;  and 
the  Judge  must  see  special  uroumstanoes  which  make  it  sppear  that  the  bill  requires 
taxation. 

Several  cases  have  occurred  before  me  on  this  subject,  and  one  of  the  points 
settled  is  this,  that  where  you  want  to  open  a  settled  bill,  you  must  state  distinctly 
the  items  you  compilain  of.  Here  there  is  a  mere  general  statement  of  overcharge, 
upon  which,  every  item  of  a  bill  of  costs  might,  upon  the  hearing  of  the  petition,  oe 
disputed ;  the  Bespondent  would  thus  be  placed  in  this  difficulty,  that  before 
petition  was  called  on,  he  would  have  no  opportunity  of  knowing  what  it  was  he 
was  called  upon  to  answer. 

In  another  case  which  came  before  me,  I  considered  this  to  amount  to  a  special 
circumstance  within  the  meaning  of  the  Act :  where  an  arrangement  had  been  made 
to  pay  off  a  mortgage,  and  the  parties  had  met  to  complete  it,  tbe  attorney  had 
produced  his  bill,  and  said,  *'  Pay  me  the  amount  of  this  bill,  or  the  matter  cannot 
proceed."  In  that  case,  the  consequence  of  a  postponement  would  be  grievous  to  the 
parties,  some  of  whom  might  have  come  from  a  distance  for  the  purpose  of  completing 
the  transaction.  I  considered  that  this  course  of  conduct  amounted  to  "a  special 
circumstance  "  contemplated  by  tbe  Act,  because  it  savoured  of  oppre8^469T«ioQ  <hi 
the  part  of  the  attorney,  and  there  being  overcharges  I  ordered  tne  bill  in  tnat  case 
to  be  taxed. 

I  shall  dismiss  this  petition  with  costs ;  but  having  regard  to  what  appears  in 
this  bill  of  costs,  I  shall  make  this  order  without  prejudice  to  any  otiier  petition  the 
party  may  be  advised  to  juvsent. 

[469]  InnDALBT.   Auffiat  9, 18i^. 

A  solicitor  was  employed  by  a  testator  in  his  lifetime,  and  by  his  executors  and 
trustees  after  his  death.  Tbe  latter  having  apjdied  for  a  taxation  of  the  Inlls 
subsequent  to  the  death :  Held,  that  the  sohoitor  was,  on  this  application,  entitled 
to  have  a  taxation  of  all  the  bills. 

Where  upon  an  application  for  taxation  under  the  Solicitors  Act.  it  appears  probable, 
that  upon  grounds  not  determinable  under  that  Jnrisdiction,  payment  ought  not  to 
be  made  without  further  investi^tion,  this  Court  may  properly  abstain  from 
ordering  payment,  or  from  ordenng  die  delivery  up  of  deeds,  till  the  questi<n» 
whi^  cannot  be  determined  under  that  juriediotion,  have  been  properly  investigated 
and  detennined  elsewhere. 

The  facta  and  points  in  this  case  are  suffiotentiy  stated  in  the  judgment  of  the 

Court. 

Mr.  Metcalfe,  for  the  Petitioners. 
Mr.  Leaob,  for  Mr.  Dal^. 

The  Master  of  the  BoU£  [Lord  Langdale].  The  Petitioners  in  this  case  are 
the  executors  and  devisees  in  trust  of  William  Harrison,  who  died  in  the  year  1825. 

Mr.  Dalby,  the  Kespondent,  is  a  solicitor.  He  was  employed  as  such  by  William 
Harrison  in  his  lifetime,  and,  since  his  death,  has  been  employed  as  such  by  tiie 
FetitionOTB,  bis  executors  and  trustees. 

[470]  The  Petitioners  now  ask  f<»:  the  delivery  to  them  of  Mr.  Dallas  bills  for 
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bona 088  done  for  them  on  their  own  retainer,  and  that  upon  payment  of  what  is  due 
from  them,  Mr.  Dalby  may  deliver  up  all  deeds  and  papers  belonging  to  them.  They 
do  not  pn^ioae  to  take  any  notice  of  the  bills  due  to  Mr.  Dalby  for  business  done  by 
him  ior  Mr.  Harrison  on  his  retainer. 

On  Ae  other  hand,  Mr.  Dalby  desirai  that  the  whole  of  his  biUi,  as  well  those 
umrred  on  the  retainer  of  Mr.  Harrwm,  as  those  inourred  on  the  retains  of  the 
Petitioners,  as  trustees  of  Mr.  Haniaon'a  estate  or  ezetuitors  <^  his  wiU,  should  be 
tized  and  paid. 

Mr.  Dalby's  demand,  in  this  respect,  seems  to  me  to  be  consistent  with  the  plain 
jnstice  of  the  case,  and,  so  far  as  tne  juriBdiotion  under  which  I  act  in  these  cases 
aathorises  me,  I  think  that  it  is  my  duty  to  assist  him. 

I  do  not  think  that  in  this  jurisdiction  I  have  any  authority  to  direet  any  accounts 
to  be  taken,  for  the  purpose  of  ascertainiug  whether  the  Petitioners  possessed  assets 
of  their  testator  sufficient  to  pay  bis  debts,  including  what  was  due  to  Mr.  Dalby,  or 
to  determine  the  question,  whether  lifr.  Dftlby,  in  respect  of  his  bill  of  eosts,  may  or 
may  not  have  been  entided  to  priority  over  ouier  creditors. 

What  is  die  peculiar  inrisdiotion  m  theee  oaaes  is  to  ascwtun  what  is  dne  on  bills 
<i  eostSi  and  to  mrect  payment^  in  oases  where  no  reason  appears  why  payment  should 
wit  be  made ;  but  I  conoeive,  that  where  it  appears  probable,  that  upon  grounds  not 
determinable  under  the  jurisdiction,  payment  ought  not  to  be  made  without  further 
inrestigation,  this  Ck)urt  may  properly  abstain  from  ordering  paymeitt,  or  from 
ordering  the  [471]  delivery  up  of  deeds,  till  the  questions  which  cannot  be  detenmned 
here,  are  properly  investigated  and  determined  elsewhere. 

There  are,  in  this  case,  two  sets  of  bills,  one  incurred  on  the  retainer  of  the  testator, 
the  other  on  the  retainer  of  the  executors  in  relation  to  the  testator's  estate.  There 
is  a  connection  between  the  bills ;  but  they  differ  in  this,  that  one  set  is  chargeable 
ipinst  the  estate,  and  to  be  paid  according  to  right  in  a  due  administration  <rf  assets, 
t£e  other  aet  is  chargeable  against  the  executors  personally.  It  is  not  to  be  denied, 
that  questions  of  some  difficulty  may  arise,  and  of  such  a  nature,  that  they  cannot  be 
detomined  under  this  jurisdiction ;  if  so,  thev  must  be  dealt  with  as  the  cirenmstances 
may  require ;  but  in  merely  ordering  the  bills  to  be  delivered  and  taxed,  I  shall 
anticipate  nothing,  and  shall  express  no  opinion  beyond  this,  that  the  Petitioners 
ooming  here  for  a  taxation  of  their  part  of  all  the  bills,  the  Respondent  has  at  the 
same  time  a  right  to  ask  for  a  taxation  of  his  bills  against  the  testator. 

Proposed  Order. — ^Let  the  said  Thomas  Dalby,  within  a  fortnight  after  notice 
hereof  deliver  to  the  Petitioners  a  bill  of  all  such  further  feea  and  disbursements,  if 
any,  as  he  claims  to  be  due  to  him  for  business  transacted  for  the  said  William 
Harrison,  the  testator,  in  the  petition  named,  in  his  lifetime,  beyond  the  bills  already 
delivered.  And  let  the  said  Thomas  Dalby  lUso  deliver  to  the  Petitioners,  a  further 
bill  of  all  sneh  fees  and  disbnrsements  as  he  claims  to  be  due  to  him  from  the 
Petitioners  for  business  transacted  on  their  retainer,  beyond  the  bills  already  delivered. 
And  let  it  be  referred  to  the  Taxing  Blaster  in  rotation,  to  fax  aud  settle  Uie  said 
hois  already  delivered,  and  the  bills  to  be  delivered  in  pursuance  hereof,  if  any.  And 
let  the  said  Master  ascertain  and  certify  the  amount  due  upon  such  bills,  or  any  of 
them,  in  respect  of  business  transacted  for  the  said  testator  in  his  lifetime,  and  also 
the  amount  due  in  respect  of  business  transacted  upon  the  retainer  of  the  Petitioners. 
And  let  the  said  Thomas  Dalby  give  credit  for  all  sums  of  money  received  by  him  for 
or  on  account  of  the  said  testator.  And  let  bim  be  at  [472]  liberty  to  charge  all  sums 
of  money  paid  by  him  to  or  on  account  of  the  said  testator.  And  let  the  said  Master 
certify  we  amount  due  from  the  said  testator's  estate  to  the  said  Thomas  Dalby,  or 
from  him  to  the  said  testator's  estate,  as  the  case  may  be,  he  having  regard  to  any 
sam  or  sums  of  moaw  which  may  have  been  so  received  or  paid,  as  foresaid.  And 
let  the  said  Thomas  mlby  also  give  oredit  for  all  sums  of  money  received  by  him  of 
or  on  account  of  the  Petitioners.  And  let  him  be  at  liberty  to  charge  all  sums  of 
money  paid  by  him  to  or  on  account  of  the  Petitioners.  And  let  the  said  Master 
certify  the  amount  due  from  the  Petitioners  to  the  said  Thomas  Dalby,  or  from  the 
said  Thomas  Didby  to  the  Petitioners,  as  the  case  may  be,  having  re^;u^  to  any  sum 
or  srnns  of  money  which  may  have  been  received,  or  paid  as  aforesaid.   And  let  the 
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Petitioners  and  also  the  said  Thomas  Dalby  produce  before  the  said  Master  upon  oatit, 
as  be  shsU  direct^  all  deeds,  books,  papers,  and  writaogs  in  thnr  custody  or  poww, 
respectively,  relating  to  the  matters  hereby  referred,  or  any  of  them.  Aad  let  tiiem 
be  examin^  upon  interrogatories  touching  the  same  matters,  or  any  of  tlum,  iM  tb« 
said  Masters  nail  direct.  And  let  Uie  said  Master  be  at  liberty  to  state  qiecial 
circamstaiieeB,  at  the. request  of  either  party,  as  he  shall  think  fit.  And  after  the  aaid 
Muter  has  made  his  report^  snoh  furdier  order  shall  be  made  as  dull  be  just. 


[472]   LovB  V.  Oaze.   May  26,  August  9,  1845. 
[S.  C.  9  Jur,  910.    Commented  on,  miliams  v.  Arkk,  187S,  L.  R.  7  H.  L.  606.] 

A  testator  appointed  A.  and  R  his  executors,  and  he  save  them  all  his  personal 
estate,  "  that  is  to  say,  for  you  to  pay  all  as  follows."  lie  then  gave  several  legaoiaa, 
and  afterwards  said,  "I  wish  all  this  to  be  paid  in  six  months  after  my  t&rth." 
Held,  under  the  1  W.  4,  o.  40,  that  the  executors  did  not  take  the  nnexhaosted 

-  residue  benefitnally,  but  in  trust  for  the  next  at  kin. 

The  1  W.  4,  c  40,  requires,  that  the  intention  that  the  ezecutw  should  taktt  bene- 

fifiially,  should  appear  by  the  will. 
Parol  evidence  is  now  inidmissiUe  to  shew  that  the  testator  intended  his  exaeutcna 

to  take  the  residue  beneficially. 

The  question  in  this  cause  was,  whether  the  residue  of  the  personal  estate  of 
William  Wiseman  belonged  to  his  executors  or  to  bis  next  of  Idn. 

By  his  will,  he  appointed  George  Gaze  and  Charles  Gaze  to  be  his  executors.  He 
gave  an  annuity  of  £20  to  the  Pluntiff  Kelah  Love,  and  owtain  houses  to  his  [473] 
nephew  John  Gaze,  and  he  willed  and  bequeathed  George  Gaxe  and  Charles  Gate,  his 
two  executors,  to  them  he  gave  a\i  his  money  on  mortgage,  bonds,  on  houses  or  kmd^ 
all  his  money,  dothe^  all  he  was  worth  at  his  death,  that  is  to  say,  for  you  to  pay  all 
tu  feiiouu: — He  then  gave  several  legacies,  and  afterwards  expressed  himself  as 
follows* — "I  wish  sJl  tnis  to  be  paid  in  six  mcmths  after  my  deaui.  I  here  declare 
this  my  last  will  and  testament" 

The  legacies  given  by  the  will  did  not  exhaust  the  personal  estate  given  to  the 
executors.  The  surplus  was  claimed  by  the  next  of  kin,  under  the  statute  1  W.  4,  c 
40,  (1)  on  the  ground  that  it  was  not  expressly  disposed  of  by  the  will,  and  that  it 
did  not  appear  that  the  executors  were  intended  to  take  it  beneficially.  The  [474] 
executors  contended,  that  everything  was  by  the  will  given  to  them ;  that  the  case 
was  not  within  the  provisiona  of  the  statute ;  and  that  the  presumption  in  favour  o£ 

(1)  The  enactment  is  as  follows : — 

Whereas  testators  by  their  wills  frequently  appoint  executors,  without  maldng 
any  express  disposition  of  the  residue  of  their  personal  estate.  And  whereas  executon 
so  appointed  become,  by  law,  entitled  to  the  whole  residue  of  such  personal  estate 
and  Courts  of  Equity  have  so  far  followed  the  law,  as  to  hold  such  executors  to  be 
entitled  to  retain  suon  residue  for  their  own  use,  uidess  it  appears  to  have  been  dieir 
testator's  intention  to  exclude  them  from  the  beneficuid  interest  therein,  in  which  case, 
they  are  held  to  be  trustees  for  the  person  or  persons  (if  any)  who  would  be  entitled 
to  such  estate  under  the  Statute  of  Distributions,  if  the  testator  has  died  intestate. 
And  whereas  it  is  desirable  that  the  law  should  be  extended  in  that  respect ;  be  it 
therefore  enacted,  &c. -That  when  an^  person  shall  die  after  the  let  day  of 
September  next  after  the  passing  of  this  Ac^  having,  by  his  or  her  will,  or  any 
codicil  or  codicils  thereto,  appointed  any  person  or  persons  to  be  his  or  her  executor 
or  executors,  such  executor  or  executors  soall  be  deemed  by  Courts  of  Equity  to  be  a 
trustee  or  trustees  for  the  person  or  persons  (if  any),  who  would  be  entitled  to  the 
estate  under  the  Statute  of  Distributions  in  respect  of  an^  residue  not  expressly 
disposed  of,  unless  it  shall  appear,  by  the  will  or  any  codioil  thereto,  the  person  or 
persons  so  appointed  executw  or  executors  was  or  were  intended  to  take  such  reshloe 
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the  legal  title  of  the  executors  ought  to  prevail,  eapeoially,  as  it  was  suj^iorted  by 
puol  evidence  taken  in  the  cause. 

Mr.  Turner  and  Mr.  Q.  L.  Bossell,  for  the  Pkuutiff;  and  Mr.  K  W.  MoMe,  in  the 
same  intenatw  Under  the  1  W.  4,  c.  40,  the  exeoottm  are  to  be  deemed  truateee  for 
tke  next  of  kin,  "  nnlaas  it  shall  appear  by  &u  wiU,"  and  Aat  die  executors  were 
intended  to  take  beneficially.  Here,  there  is  no  sooh  intention  apparrat  on  the  £ace 
of  the  will  The  gift  to  them  is  for  a  spedfied  limited  purpose,  namely,  to  pay  the 
particular  legacies,  and  that  purpose  being  performed,  the  beneficial  interest  in  the 
residue  is  undisposed  of.  Before  the  Act,  the  expressions  would  not  have  been 
soffieient  to  entiue  the  executors  to  take  for  their  own  benefit.  In  BradcUm  v.  Farrand 
•  (4  Russ.  87),  where  the  testatrix  appointed  an  executor,  "  to  see  that  her  will  was 
put  in  force Sir  John  I^each  held,  that  the  purpose  of  the  appointment  was,  '*  to 
eoofer  an  office  and  not  a  beneficial  interest."  This  is  a  mere  trust,  and  where  the 
nft  has  been  "  on  trusty"  the  executors  have  always  been  held  to  be  trustees  only  of 
the  residue ;  Eobmsm  v.  Tmylor  (2  fi.  G.  C  688),  kSnff  t.  Ikiutm  (1  Yes.  &  B.  360), 
MwUm  V.  BrnmuM  (I  Colly.  197). 

"Parol  evidence  is  inadmissible  for  the  pnrpose  proposed,  firsts  beeanse  Uie 
Defsndante  have  not  stated  it  in  their  answer,  and,  secondly,  because  bdore  the 
statute  it  was  admissible  merely  to  rebut  a  presumption  against  the  legal  tide  of  the 
executors;  but  now,  by  [476]  the  statute,  the  intention  to  benefit  die  exeoutors  most 
appear  "  b^  the  will  or  any  codicil  thereto/'  and  not  by  parol  evidence. 

Mr.  Kindersley  and  Mr.  Terrell,  conMt,  for  the  executors.  The  statute  is  in- 
applicable to  this  case.  It  provides  only  for  the  case,  in  which  the  property  is  vested 
in  the  executor,  by  virtue  of  kis  appointmetU,  and  it  does  not  apply  to  a  case  in  which 
he  takes  it  by  virtnie  of  an  express  ^'ft.  This  is  apparent  from  the  preamble  of  the 
Act;  "whereas  testators,  by  their  wills,  frequently  ameitii  exeoutors,  without  making 
any  express  disposition  of  the  residue  of  their  personal  estate.  And  whereas  exeoutors 
90  appKiUed  becmne  by  law  entitled  to  the  whole  Fesidue,"  &e. ;  aiid  snbseqaentiy,  it 
is  enacted,  that  where  a  person  shall  die  having  appointed  an  executor,  &o.  Again, 
he  is  to  be  a  trustee  "in  respect  of  any  residue  not  expressly  disposed  of,"  making  no 
mention  of  the  case  where  uiere  is  an  express  gift  of  the  pn^rty  to  the  executor. 
Here,  diere  is  an  express  bequest  under  which  the  exeoutors  t^e,  uid  the  Act, 
therefore,  does  not  apply. 

Upon  the  true  construction  of  the  words  of  this  will,  the  executors  an  entitled ; 
for  uader  the  appointment,  the  executors  would  take  the  whole  personal  estate :  why 
then  dionld  .the  testator  have  saperadded  the  subsequent  words  of  gift,  unless  he 
intended  giving,  to  die  executors,  something  more  than  they  previously  had. 

The  evidence  proves  that  the  testator  intended  the  executors  to  ti^e  beneficially. 
This  evidence  is  sdmissible,  because  the  right  still  depends  upon  presumption,  though 
the  Act  has  shifted  the  burthen  of  proof,  from  the  next  of  kin  to  the  executors, 
there  is  no  objection  [476]  in  regard  to  the  pleading  for  in  Zymi  v.  B^fser  (Tuni> 
&  R.  p.  66),  Lord  Eldon  held,  that  "  claiming  the  residue  as  executor,  was  sufficient 
to  let  in  parol  evidence  in  support  of  the  l^al  title,  without  alleging  a  title  by  the 
^ect  of  parol  evidence." 

Mr.  Turner,  in  reply,  contended,  that  the  Aot  applied  generally  to  all  cases,  and 
that  executors,  in  every  case,  were  to  be  trustees,  unless  a  contrary  intention  appeared 
on  ^e  face  of  the  will.  That  if  it  were  otherwise,  the  Act  would  be  almost  inoperative. 

Thi  Master  or  the  Bolls  received  the  evidence  de  bene  em,  and  said : — ^Thie 
esse  involves  a  question  of  fl7«at  importance  as  to  the  operation  <tf  the  statute.  Its 
operation  will  be  limited  in£ed,  if  the  Defendants  suooeed  in  die  eonstmiodcni  they 
contend  for. 

Where  the  residue  is  not  expressly  disposed  of,  and  it  does  not  appear,  t3ie 
will,  that  the  executors  were  intended  to  take  such  residue  ben^cially,  tb^  are  to 
be  deemed  trustees  for  the  next  of  kin.  What  is  the  meaning  of  an  express  disposition 
of  the  residue  ?  It  is  said,  that  the  disposition  of  the  bulk  of  the  property,  subject 
to  certain  defined  payments,  is  an  express  disposition  of  the  residue,  or  an  express 
disposition  of  what  remains  after  specific  purposes  are  answered.  Here  the  testator 
part  of  the  property  to  on^  other  part  to  a  second  person,  and  then  all  he  is 
woTthathisdeath,  to  Die  two  executors,  "that  is  to  say,  for  you  to  pay  all  as  follows" 


Digitized  by 


188 


IN  BE.  JONBS 


(which  the  Defendants  say  meana  the  several  sums  following),  in  six  montha;  and 
these  sums  are  not  equal  to  tiie  whole  bulk  ai  the  property  after  taking  cot  ^ 
specific  lent^es  given. 

[477]  Is  this  an  express  disposition  of  the. residue  within  the  meaning  of  diis 
statute  ?  The  Defendants  contend  it  is,  and  say  diat  the  Act  oan  only  apply  to  a  oaae 
where  the  executors  take  by  virtue  of  their  appointmeat  as  executors,  ana  not  when 
ther  take  as  legatees  by  virtue  of  a  bequest  to  tkem.  Before  the  Act,  where  enouton 
took  under  a  bequest  innumerable  qaeationa  of  presump^n  have  uiaen,  and  the  Act 
was  intended  to  relieve  the  profession  «id  Ae  puUie  from  these  difficulties. 

I  will  not  give  an  opinion  now,  but  will  take  some  time  to  oonsider  the  qneetton. 

^uffu^  9.  The  Master  of  the  Bolls  [Lord  Langdale].  This  will  is  inaccurately 
and  skilfully  drawn.  After  giving  ui  uinuity  and  a  speoifio  legacy,  it  eives  to  the 
executors,  all  the  testator  was  worth  at  his  death,  with  an  intimation  that  the  gift 
was  for  them  to  make  certain  payments,  and  nothing  further  is  said,  except  that  he 
wished  the  payments  to  be  made  in  six  months  after  his  death.  It  was  truly  said, 
that  a  gift  to  the  executors  to  enable  them  to  pay  the  legacies  was  superfluous,  because 
the  law,  which  vested  the  estate  in  them  independently  of  any  gift,  was  sufficient  for 
the  purpose ;  and  it  was  then  argued,  that  the  gift  of  tbe  whole  estate,  avowedly  for 
tiie  purpose  of  their  pttyin^  away  only  a  part,  cannot  reasonably  be  imputed  to  any- 
thing but  an  intention  to  give  the  surplus  to  thtm  beneficially. 

The  Act  is  so  expressed  as  to  exclude  two  distinct  oases,  first,  the  case  where  the 
residue  is  expressly  disposed  of,  and  secondly,  the  case  where  it  appears,  by  [478^  the 
will,  that  the  person  appointed  executor  was  intended  to  take  tbe  residue  beneficially. 

In  the  case  now  under  consideration,  the  residue  is  not  expressly  disposed  of,  the 
word  "  residue "  does  not  even  occur  in  tbe  will,  and  though  the  residue  may  be 
considered  as  involved  or  comprised  in  tbe  general  gift  to  the  executors,  and,  in  that 
way,  may  be  considered  as  given  to  them,  yet  it  does  not  appear,  that  tiiey  were 
intended  to  take  ^neficially ;  nothing  is  said  about  it»  and  there  might  have  been 
nothing  to  take. 

Questions  have  sometime!  arisen  upon  the  exclusion  of  the  executors,  where  tiiere 
haa  been  a  general  bequest  of  personal  estate  or  of  tbe  rwidue  of  personal  estate  opoD 
trusts  not  exhausting  the  whole  property  {Bebmsmy.  Taylor,  2  Bro.  C.  C.  58Bt  1  Ves. 
jun.  44 ;  Pratt  v.  Sladtfm,  14  Yes.  193 ;  Daawm  v.  ClarJt,  15  Tes.  409,  IB  Tea.  247 ; 
iSEimAoiEW  V.  2  Ves.  &  R  396 ;  ^oUetf  v.  JSoma,  6  Had.  452) ;  and  circumstances 
apparently  minute,  have  been  eoncddered  important  for  the  determination  of  such 
quidstions,  but  the  Act  appears  to  me  to  require,  that  the  intention  for  the  executor 
to  take  beneficially  should  appear  by  the  will,  and  as  it  does  not  so  appeu-  in  this 
case,  I  am  of  opinion  that  the  case  is  witiiin  the  statute,  that  the  parol  evidence  must 
be  rejected,  and  that  the  residue  belongs  to  the  next  (rf  kin. 


[479]   In  re  Jones.    July  28,  31,  August  9,  1846. 

A  mortgagee's  solicitor  would  not  part  witii  the  deeds  until  payment  of  his  bill  of 
costs,  which  had  been  delivered  to  the  mortgagor's  solicitor  a  month  previously. 
Held,  that  tiiia  was  not  a  sufficient  oaae  of  pressure  to  induce  the  Court  to  rader  a 
taxation, 

A  mortgagor  haa  not  a  right  to  have  the  biUs  of  the  mortgagee's  solicitor  taxed  upon 

different  principles  frqm  those  which  would  be  applied  to  the  taxation  of  the  same 

bill,  upon  the  petition  of  the  mortgagee. 
Payment  of  a  solicitor's  bill,  delivered  at  the  last  moment  of  settling  a  mortgage,  being 

insisted  on,  without  any  opportunity  of  examination  being  afforded,  ia  a  "  speoiu 

drcumstance,"  within  the  meaning  of  the  Solicitors  Act. 

This  was  a  special  petition  for  the  taxation  of  a  bill  of  costs  after  payment. 

The  Petiticmers  stood  in  the  relation  of  mortgagors,  the  Respondents  were  the 
solicitors  of  the  mortgagees.  In  1844  the  Petitioners  were  desirous  of  paying  off  the 
moi^ageb  and  took  the  usual  steps  for  the  purpose.  On  the  13th  of  August  1844 
tiie  mspondents  delivered  their  rail  of  costs  to  Mr.  Loughborough,  the  solicitn'  of 
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the  PetitioDen.  On  the  18th  of  September  1844  the  Petit4oDen'  solicitor  attended 
to  complete  the  matter,  when  the  Bespondeots  refused  to  deliver  up  the  title-deedi, 
until  {Miyment  of  their  bill  of  coatSf  aiid  thereupon,  the  amount,  after  objections  made 
to  tome  oi  the  tkargaB,  was  paid  "  under  protest,"  and  a  reoeipt  given. 

The  mortgagors  presented  this  special  petition,  [waying  a  reierenoe  to  the  Taxing 
Btastw,  to  asoertain  what  was  die  proper  amount  or. sum  of  money  properly  payable 
by  the  Petitioners  to  Messrs.  Jones,  for  costs,  charges,  and  expenses  in  respect  to  the 
mortgage  debt^  and  that  the  unount  overpaid  might  be  refunded.  The  petition 
spBcifled  tlie  particular  items  com{^ned  of,  ud  principally  objected,  that  thay  were 
not  such  as  ought  to  be  chaived  as  between  mort^igor  and  mortgagee. 

Mr.  Turner  and  Mr.  W.  H.  Clarke,  in  support  of  the  petition,  contended,  that  the 
bill  ought  to  be  taxed  on  [480]  the  ground  of  pressure  and  overcharge.  In  re  WeUa 
(8  Bear.  416)  was  cited. 

Mr.  Eindersley  and  Mr.  Giffard,  amMt^  insisted,  that  there  had  been  no  pressure, 
u  the  bill  had  been  delivered  a  month  previous  to  payment,  and  might  bave  bem 
tued  during  that  interval ;  and,  secondly,  that  the  Court  could  not  direct  the  taxaticm 
<rf  Uie  IhII  as  between  the  mortguor  and  mortea^ee,  beoanae,  in  order  to  obtain  a 
taxation  under  tiie  6  &  7  Yiet  e.  73  (sect.  S8),  tnird  jwties  must  place  themselves 
in  the  sitoation  of  the  dien^  and  that,  om  sooh  a  taxation,  a  mOTtgagor  was  liable  f<n 
any  charges  which  were  properly  chaigeaUe  aa  between  the  soUeitor  and  tiie  mwtgagee^ 
by  whom  he  was  employed. 

Mr.  Turner,  in  reply. 

Tax  Mastkr  of  the  Rolls  reserved  judgment. 

A%gvd  9.  The  Master  of  the  Rolls  [Lord  Langdale].  I  have  read  the 
affidavits  filed  in  this  case,  and  it  is  plain,  that  a  oonsiderable  part  of  the  comfdaint 
made  by  the  Petitioners  is  founded  upon  the  notion,  that  under  the  Solioitors  Act,  a 
mort^uor  has  a  right  to  have  the  bills  of  the  mortgagee's  solicitor  taxed  upon 
mociiMS  different  m)m  those  which  would  be  applied  to  the  taxatioa  (tf  tiie  same 
nils  on  tiie  petititm  of  die  mortgagee. 

This  is  a  mistake.  The  Act  thouj^  it  gn'vw  to  the  m<H*t^agor  a  right  to  have  the 
bills  taxed,  has,  in  no  respect,  altered  the  rij^t  of  the  solicitor,  to  his  charges  [4^.1 
sgainst  his  client  tiie  mort^a^ee,  and  they  must,  therefwe,  be  taxed  and  attXt  with 
as  charges  of  the  solicitor  agamst  the  mortgagee,  and  not  otherwise. 

If  it  should  so  happen,  that,  from  the  nature  of  the  employment,  the  bill  should 
cwtain  charges  which  can  be  justly  sustained  as  charges  of  the  solicitor  against  his 
eHent  the  mortgagee,  but  which  the  mortgagee  woiud  not  be  entitled  to  recover 
a^unst  the  mortga^OT,  tiie  solicitor  may  still  maintain  his  right,  and  if  the  mortgagor, 
for  his  own  convenience,  thinks  proper  to  pav  to  the  solicitor  charges  which  were  due 
to  bim,  but  which  the  mort^a^r  could  not  nave  been  compelled  to  pay  to  the  mort- 
gagee, Uie  mortgagor  cannot,  in  anch  cas^  recover  pa}rm«nt  baek  from  the  solicitor, 
but  must  look  to  the  mortgage^  who,  under  tiie  circumstances  supposed,  has 
improperly  subjected  die  eatato  en*  the  deeds  to  a  claim  whidi,  as  against  the 
mor^Rigor,  was  unauthorised. 

The  Petitioner  seems  also  to  have  supposed,  that  no  part  of  the  business  ohaived 
for  was  done  at  the  instance  or  for  the  benefit  erf  the  mortgagor,  although  the  uet 
was  otherwise. 

But  passing  over  these  mistakes,  the  petition  was  ultimatoly  made  to  rest  on  tiie 
allegation,  that  payment  of  the  bill  was  obtained  by  pnesure,  and  coBtained  at 
leist  one  item  of  overcharge. 

I  am  of  opinion,  that  m  the  absence  of  pressure,  the  alleged  overcharge  is  not 
■uch,  as  would,  of  itself,  authorize  me  to  order  the  taxation  of  a  bill  already  paid, 
and  therefore  the  sinde  question  is,  whether,  in  this  case,  there  was  such  {vessure  or 
larprise,  as,  under  [ttSQ  the  Act,  ought  to  be  ctmsidered  a  special  oiraamstanee,  to 
ioonoe  uie  Court  to  order  a  paid  bill  to  be  taxed. 

SevcHal  caaes  have  occurred,  in  which  I  have  considered  it  as  a  special  oircumstanoe, 
for  this  purpose,  that  payment  of  a  bill,  delivered  at  the  last  moment  of  settling  a 
mortgage,  was  then  insi^ed  u^n,  without  any  opportunity  of  examination  being 
afforoed,  and  I  adhere  to  the  principle  upon  which  those  cases  were  dedded. 

every  eaae  reqnirea  investigation  with  regard  to  its  own  ciroumatanoea.  We 
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must  always  consider  whether  there  was  jH«ssiire  or  surprise  in  the  parUeuUr 
case. 

The  settlement,  in  the  present  case,  took  pUce  on  the  18th  of  September  1844. 
Before  that  time,  there  had  been  a  lone  negotiation  for  paying  off  the  mortgage,  suid 
the  mortgagee  had  been  disappointed  oy  the  mortgagor  on  a  previous  oocaaion.  The 
mortgagee,  liaving  made  his  -[weparatioB  for  being  paid  on  a  former  day,  and  for  the 
immediate  employment  of  his  money,  was  put  to  expense,  and  obliged  to  borrow 
money  fac  a  purpose  to  which  he  intended  to  apply  part  of  the  mcatgi^  money. 
In  oonsequeoce  of  this,  and  on  Ae  1st  of  Ju^  1644,  tiie  mortguee^  eolieitOT 
informed  the  solicito'  <rf  the  mortgagor,  that  hu  dient  would  Imk  to  thena.  to 
indemnify  him  against  any  expense  he  mi^t  be  put  to  for  extra  interest  and  expenae 
of  commission,  which  he  must  pay  for  the  sum  which  he  had  been  obliged  to  borrow, 
and  the  amount  of  which  he  stated.  It  does  not  appear  that  this  intimation  received 
any  notice  from  the  solicitor  of  the  mortgagor;  no  objection  was  made,  probably, 
because  it  was  not  thought  that  [483]  any  reasonable  objection  could  be  made  to  it. 
Afterwards,  Mr.  Lougluurough  required  the  bill  of  charges  of  the  mortgagee's 
solicitor,  and  that  was  sent  on  the  13th  of  August^  and  by  an  accompanying  letter, 
Mr.  Loughborough  was  informed,  that  to  the  oharaes  must  be  added  ten  guineas  for 
a  valuation,  the  agent's  charges  for  attending  wi<m  a  deed,  tibe  charges  ot  Drew  and 
Woosman,  and  subsequent  ourge&of  their  own. 

Mr.  Lwghborough  had  this  oill  and  the  letter  in  hia  hands  foe  more  than  a  month, 
and  during  that  time,  never  found  anv  fault  witJi,  or  made  any  objection  to^  or  even 
noticed  any  item  of  charge,  or  any  oaim.  On  1^  16tii  of  September  he  wrote  to 
the  Bespondents,  appointing  the  18th  of  the  same  montJi  as  the  day  for  settiling  the 
business. 

At  the  meeting,  the  charges  mentioned  in  the  letter  were  brought  forward  and 

particulu^ed. 

The  sum  of  £6,  lis.  4d.  was  charged  for  the  sx/ra  interest  and  expense  of  oom- 
mission,  indemnity  from  which  had  been  claimed,  in  geueral  terms,  by  the  letter  of 
the  Ist  of  July :  the  sum  oi  ten  guineas  specifically  claimed  by  the  letter  of  the  13th 
of  August,  and  the  two  sums  of  £6,  4a.  for  agent's  chvges,  and  £10,  Is.  for  the 
charges  of  Drew  and  Woosman,  bot^  of  them  mentioned,  but  without  the  items  or 
amount  being  particularised  in  the  same  letter  of  the  13tb  of  Au^pst  With  tJie 
nature  of  tiiese  claims,  Mr.  Loughborough  could  not  have  been  surpnsed.  If  ho  had 
meant  to  dispute  his  client's  liainiity  to  pay  anything  in  respect  of  those  claims,  he 
ought  to  hare  done  so,  during  the  month  which  elapeed  between  die  time  when  he 
had  notice  of  them  and  the  day  of  the  meeting ;  if  He  did  not  deny  liability,  he  was 
[tf4]  well  aware  that  he  had  the  means  of  obtaining  the  items  and  amount  of 
charge. 

As  notice  of  the  nature  of  the  intended  charges  had  been  so  long  given,  Mr. 
Yearsley  had,  perhaps,  some  reason  to  be  surprised  by  the  objections,  then  first 
brought  forward,  but  it  does  not  appear  that  he  insisted  on  the  items  objected  to 
being  allowed  without  consideration.  It  was  the  mode  of  considering  them  which 
became  a  subject  of  difference,  and  in  the  end,  seems  to  have  prevented  the  inrestiga- 
taon  which  had  not  previously  been  refused.  As  I  understand  Mr.  Loughborond's 
affidavit,  Mr.  Yearsley  desired  to  have  all  the  items  objected  to  markM,  and  Mr. 
Louj^borough  refused  to  mark  them  all,  until  some  deteminataoa  had  been  ccune  to 
as  to  some.  Mr.  Yearsley  wished  to  know  the  full  extent  of  the  objections,  and  Mr< 
Loughborough  refused  to  mark  them  all  at  once.  In  consequence  of  this  dispute,  the 
items  were  not  investigated,  and  Mr.  Loughborough  paid  the  biU  as  he  found  it,  and 
as  he  says,  under  pressure.  Considering,  that  his  own  refusal  to  mark  all  the  items 
objected  to  before  Mr.  Yearsley  would  agree  to  proceed  with  the  investigation,  seems 
to  have  been  the  only  reason  why  the  whole  bill  and  all  the  charges  were  not  investi- 

fited  at  the  time,  it  is  difficult  to  understand  the  pressure  to  which  he  was  subjected, 
am  not  sure,  that  he  ought  not  to  be  considered  as  having  attempted  a  pressure 
upon  the  gentleman  with  whom  he  was  treating. 

Having  considered  the  peculiar  dreunutaaoes  of  this  case,  the  bill,  though  not  tiie 
whole  lull  so  long  previously  delivered,  the  distinct  notice  given  of  the  nature  of  the 
farther  daima  to  m  made,  the  absence  of  all  objection,  ei^ar  to  Uie  items  of  bill 
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delirered,  or  to  [486]  the  nattire  of  the  further  eharges,  of  which  notice  wee  ^ven, 
and  the  refusal  to  mark  all  the  itema  objected  to  without  a  previous  determination  as 
to  stone,  I  do  not  think  that  Mr.  Loughborough  was  under  any  such  pressure,  as, 
having  regard  to  the  items  objected  to,  I  ought  to  consider  as  a  special  ciroumstance 
sQthcnring  me  tender  the  taxation  of  a  paid  bill,  and  I  therefore  dismiss  the  petition 
witkeosts. 


[48q  Damiil  v.  Nkwton.  /ufy  15, 1840. 

Guardians  were  appointed  in  Ireland,  to  infants  brought  up  educated  and  domiciled 
there.  Their  fortunes  were  in  Court  in  England.  The  Court  adopted  tJie  pro- 
ceedings in  Ireland,  ai>pointed  the  same  persons  guardians,  notwithstanding  tney 
resided  oat  of  the  jonsdictiont  and  ordered  payment  to  them  of  the  maint^iance 
money. 

The  infant  Petitioners  had  been  brought  up  and  educated  in  Ireland,  and  were 
there  domiciled.  Their  fortunes  were  principally  in  Court  in  this  suit.  In  August 
1844,  upon  the  deatii  of  their  father,  a  reference  was  made  in  England  to  approve  oi 
a  gnardum  and  maintenance,  and  the  Master,  in  A|«il  184&,  repwtod  that  it  amwared 
to  him  tiiat  a  Mr.  and  Mrs.  Sandwifeb,  but  for  their  residenoe  beyond  the  juiisdiotion 
<tf  the  Goort  (in  Ireland),  would  be  fit  and  proper  persons  to  be  appointed  guardians, 
snd  he  approved  of  a  sum  to  be  paid  for  their  maintenance. 

In  September  1844  a  reference  was  made  by  the  Court  of  Chancery  in  Ireland  to 
wpoint  a  guardian,  and  approve  of  maintenance ;  and  in  Juue  1845,  upon  the 
Master's  report  there,  Mr.  snd  Mrs.  Sandwith  were  appointed  guardians,  and  main- 
tenance approved  of ;  and  it  was  ordered,  that  the  Petitioners  should  be  at  liberty  to 
apply  to  the  Court  of  Chanceir  in  England,  for  payment  of  the  maintenance  money 
out  of  t^e  infants'  fortunes  in  Court  there. 

[486]  A  petition  was  presented  to  this  Court  asking  that  Mr.  and  Mrs.  Sandwith 
might  be  appointed  guardians,  and  for  the  payment  to  them  of  the  amount  of  main 
tenance  money. 

Mr.  Moor^  in  support  of  thepetition. 

Thi  Masteb  of  the  Bolls  [Lord  Langdale]  said,  he  should  adopt  the  proceedings 
in  Ireland,  and  act  on  them. 

[486]    HoBSON  V.  Shkabwood.    Feb.  IS,  March  4,  1845. 

Lien  of  a  solicitor  upon  a  fund  in  Court  for  his  costs  of  suit,  protected  by  a  stop, 
order. 

No  effBctive  proceedings  could  be  taken  in  a  suit,  in  consequence  of  the  contempt  <^ 
two  Defendants.  I»ld,  that  the  PlaintiflTs  soUoitor  was  entitied  to  a  taxation  of 
his  eostst  and  to  &  stop  order  on  the  funds. 

This  was  a  partition  suit  instituted  in  18S8.  By  the  decree  made  in  1841  (4  Bear. 
184),  the  receiver  was  continued,  and  the  rente  were  directed  to  be  apportioned 
between  the  Plaintiff  and  the  Defeudants,  and  a  partition  was  directed.  The  costs 
<A  the  Plaintiff  were  directed  to  be  taxed,  and  paid  out  of  his  share  of  the  rents  in 
Coortv  and  this  had  been  done  aocordiugljr.  (4  Beav,  184.)  Two  of  the  Defendants 
obstinately  persisted  in  not  producing  the  title-deeds  and  were,  in  J uly  1842,  committed 
to  the  Queen's  prison  for  their  contempt  (6  Beav.  63),  where  they  still  remained,  and 
in  consequence,  the  decree  for  partition  could  not  be  made  effective. 

Subsequent  to  the  decree,  considerable  costs  were  incurred,  and  Mr.  Rodgers,  the 
HuDtiffs  solicitor,  delivered  his  bill  amounting  to  £237,  and  required  interest  under 
the  3  &  4  W.  4,  c.  42,  s.  28. 

[487]  Mr.  Bodgers  now  presented  his  petition  for  a  taxation  of  his  InUs,  and  for  a 
cslealati<m  interest  thweon.  He  also  pn^ed  for  payment,  out  oi  a  sum  of  £271 
in  Court  standing  to  tlie  wedit  of  tiie  Ptaintoff ;  and  for  a  stop  order  on  that  fund. 
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Mr.  Wood,' in  support  of  the  api^ofttioD,  did  not  preM  for  iotenit,  bat  BMrely 
asked  for  a  reference  Uxc  the  taxmtacm  of  the  InU,  and  fw  a  atop  order. 

Mr.  Handy;  tumtrA,  omtended  Uiat  die  api^ioatioa  me  peaBatara^  and  tliAt  the 
solitntor  must  wait  for  a  setUonent  of  his  ooet^  nntil  the  soit  had  been  broag^  to  & 
conclusion.   (See  CWveU  r.  Bynm^  li  Tee.  271 ;  Fatrtemd  t.  Enemfy  1  Diet  114.)  ■ 

The  Master  of  thx  Bollb  said,  that  this  was  not  an  ordinary  case.  That  ia 
consequence  of  the  contempt  persisted  in  by  these  two  ladies,  the  suit  could  not  be 
effectively  prosecuted,  but  the  solicitor  was  not  to  be  tied  up  indefinitely.  Thmt  he 
must  therefore  order  the  taxation  of  the  bill,  and  make  Uie  stop  order. 

Note. — In  Hughes  y.  Sogers^  payment  of  costs  to  Mr.  Husband,  the  eolicitor  in 
the  cause,  was  directed  by  the  decree.  Mr.  Smith  who  had  acted  as  the  London  afent 
(see  4  Beav.  309)  of  Mr.  Husband  in  the  suit,  and  had  a  claim  Ua  ooete,  ^plied  to 
the  Yice-ChaQcellor  of  England,  and,  as  I  have  been  informed,  oUained  a  stop  order 
against  the  amount  payable  to  Mr.  Husband. 


Under  the  1  W.  4,  e.  60,  the  Master  has  no  power  to  appoint  a  peraon  to  eoavey. 
It  is  for  the  Master  to  "  approve,"  uid  for  tbe  Court  to  "  appoinL" 

On  the  2d  d  July  1844  it  was  ordered,  that  a  proper  otmveyanoe  of  the  hereditar 
ments,  &&,  should  be  executed  to  the  Petitions  Alfred  Wud,  and  that  all  proper 
parties  should  join  therein.  And  it  was  referred  to  the  Master  to  settle  suon  con- 
veyance, and  to  t^ppmnU  a  jHroper  person  to  execute  it  for  the  infant  William  Fowler 

Fold. 

The  Master  certified  that  he  had  settled  a  proper  eon veyanoe,  and  "  had  appointed " 
William  Ford  to  execute  it  on  behalf  of  the  infant. 

Alfred  Ward  now  presented  a  petition,  stating  that  he  had  been  advised  that  the 
Master  had  no  such  power,  and  that  such  part  of  the  order  was  erroneous,  and  thet 
by  such  order  William  Ford  could  not  convey  the  legal  estate.  The  petition  prayed, 
that  William  Ford  might  be  appointed  by  tiie  Court  to  execute  the  conveyance  on 
behdf  of  the  infant^  or  for  a  reference  Imuue  to  the  Master  to  ojsprm  ci  some  proper 
person  for  that  purpose. 

Mr.  Sohombeig  submitted,  that  as  the  1  W.  4,  o.  60  (sect  8),  aothoxised  "  the 
Court  of  Chancery  to  direct  any  person  whom  snob  Court  might  think  proper  to 
appoint  for  that  pur[K>Be,  in  the  plaoe  of  the  trustee  or  heir,  to  convey,  &o.,  the 

?>wer  must  be  exercised  by  the  Court,  and  could  not  be  delegated  to  the  Master, 
hat  the  reference  to  the  Master  ought  to  have  been  [489]  "  to  approve,"  and  upon 
that  approval,  it  was  the  province  of  the  Court  to  appoint." 
Mr.  Haig,  eontrit,  submitted  that  the  order  was  re^lar. 
The  Mit^TBB  of  the  Bolus  said,  he  would  make  inquiries  on  the  point. 
AjftH  16.   The  Master  of  the  Rolls  held,  that  the  appointment  most  be  by  the 
Court  and  not  by  the  Master,  and  he  thereupon  a|^intea  William  F<nd  to  oonv^ 
for  the  infant. 


The  Plaintiffs,  stating  themselves  and  some  of  the  Defendants,  to  be  next  of  kin,  filed 
a  Inll  for  the  administration  of  a  testator's  estate.  Their  claim  was  displaoed  npon 
inquiries  directed  by  the  Courts  and  other  persons,  not  parties  to  the  cause,  established 
their  right  and  bemme  entitled  to  a  lsr;ge  residue.  The  ease  being  one  of  great 
difficulty  and  doubt,  and  an  investigation  being  absolutely  necessary  for  the 
administration  of  the  estate,  the  Plaintiffs  and  Defendants  were  allowed  their  coats 
out  of  the  fund. 

Costs  of  suit  apportioned  between  real  and  personal  estate. 

This  case,  which  ia  reported  ante  (3  Beavan,  218 ;  5  Beavan,  394,  697)  on  other 
points,  came  on  for  further  directions,  and  as  to  costs. 

The  object  of  this  suit  was  to  administer  the  real  aad  personal  estate  of  the 


[488]  Fowler  v.  Ward.  JfonA  14,  April  16, 1845. 


[489]  Johnston  v.  Todd.   May  23,  1845. 
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testator,  Bobert  Marshall,  who  died  at  the  age  of  eighty,  in  1820,  in  Jamaica,  after  a 
residence  there  from  his  boyhood.  By  his  will,  the  testator,  after  making  bis  real 
lod  personal  estate  liable  to  his  debts  and  fmieral  expencea,  and  giving  certain 
pecuniary  legaoies,  devised  and  bequeathed  the  residue  of  his  real  and  personal  estate 
auto  John  Jaffezy  and  [ttO]  George  Wright.  The  testator  proceeded,  "  And  it  is  my 
will  and  desire,  that  my  executors  in  Jamaica,  hereinafter  mentioned,  shall,  as  soon 
u  possible  after  my  decease,  sell  and  dispose  of  all  my  estate,  real  and  personal, 
Thataoerer,  in  the  island  of  Jamaica,  and  remit  the  proceeds  to  Great  Britain,  to  my 
executors  there,  namely,  Sir  John  Pringle,  Bart.,  aad  Thomas  Todd,  who  will  comply 
with  the  tenor  and  intmt  of  the  bequests  aforesaid."  The  testator  died  seised  of 
real  estate  in  Jamaica,  which  the  executors  there  sold  and  remitted  the  produce  to 
England.    (See  Fringle  v.  Cfrookes,  7  Beavan,  257.) 

The  residuary  and  some  other  legatees  having  died  in  the  testator's  lifetime,  it 
became  necessary  to  ascertain  who,  in  the  character  of  next  of  kin  and  heir  at  law, 
were  entitled  to  the  undispoeed-of  real  and  personal  estate  of  the  testator. 

The  Plaintiffs  alleged  that  they  and  certain  Defendants  were,  or  represented  the 
testator's  next  of  kin,  they  being  or  representing  the  children  of  the  three  maternal 
uncles  of  the  testator.  A  reference  had  been  made  in  the  cause  to  the  Master,  to 
ascertain  the  next  of  kin  and  heir  at  law,  on  which  occasion  certain  other  persons,  not 
parties  to  the  cause,  came  in  before  the  Master,  and  claimed  to  be  the  next  of  kin,  as 
descendants  of  Peter  Marshall,  the  half-brother  of  William  Marshall,  the  father  of 
Bobert  Marshall  the  testator.  The  Master,  however,  reported  that  the  PlaintifiiB  were 
next  of  kin.  The  other  claimants  took  exceptions  to  his  report ;  upon  the  argument 
of  which,  an  issue  was  directed,  to  ascertain  the  next  of  kin  and  heir  at  law.  (See  3 
Beavan,  218.)  The  parties  coming  in  under  the  inquiry  were  found  to  be  the  next 
of  kin.  A  motion  was  made  for  a  new  [^1]  trial ;  the  facts  were  involved  in  great 
doobt ;  but  the  application  failed,  and  the  right  found  by  the  jury  was  ultimately 
established.    (See  5  Beavan,  597.) 

There  were  two  points  now  raised :  first,  as  to  the  costs,  as  between  the  real  and 
personal  estate ;  and,  secondly,  whether  the  parties  to  the  suit  who  had  been  assumed 
to  be  next  of  kin,  but  whose  title  had  been  displaced  by  the  verdict,  were  entitled  to 
their  costs. 

On  the  first  point,  it  was  insisted,  that  the  testator  having  made  his  real  and 
pnnonal  estate  a  common  fund,  the  costs  were  payable  rateaoly.  Scberts  t.  WaUcer 
(1  Buss.  &  Myl.  p.  767) ;  and,  on  the  second,  that  the  persons  oluming  as  next  of  kin 
who  were  parties  to  the  suit,  ought  to  have  their  costs,  as  the  case  was  one  of  extreme 
difficulty,  and  as  they  had  been  the  means  of  enabling  the  Court  to  administer  the 
fuad.    (See  Thomason  v.  Mom,  5  Beavan,  77,  and  Wedgvoood  v.  Adams^  8  Beav.  103.) 

Mr.  Kindersley,  Mr.  Stevens,  Mr.  Turner,  Mr.  Tinney,  Mr.  Purvis,  Mr.  Montagu, 
Mr.  J.  Anderson,  and  Mr.  Parry,  for  different  parties. 

The  Master  of  the  Roli^  [Lord  Lang^ale].  This  case  comes  on  under  very 
peculiar  ciroumstaaces.  The  testator  made  his  will,  and  thereby  made  a  common  fund 
of  his  real  and  personal  estate. 

The  eircnmstances  were  such,  that  the  estate  could  not  be  administered  without 
an  inquiry  and  investigation  as  to  who  was  the  heir  at  law  and  who  were  the  next  of 
Iqq  of  the  testator ;  and  from  the  great  lapse  of  time  which  had  [48jQ  taken  place 
between  the  time  of  his  leaving  this  oonntoy  and  his  death,  these  matters  were  subject 
to  very  great  doubt  and  diflBculty.  An  inquiry  having  been  directed  in  the  suit,  in 
which  the  Plaintiff  and  some  of  the  Defendants  were  represented  to  the  Ck>urt  as  being 
the  next  of  kin,  the  Master  received  the  claim  of  several  other  persons  not  parties  to 
the  cause,  but  under  the  circumstances,  he  found  that  the  parties  stated  on  the  record 
were  the  next  of  kin,  and  that  the  persons  claiming  under  Peter  Marshall,  and  who 
were  not  parties,  had  failed  in  making  out  their  claim.  Upon  exceptions  to  that 
report,  it  did  not  appear  to  me  to  be  satisfactorily  made  out  one  way  or  the  other ; 
and  as  I  could  not  come  to  a  satisfactory  conclusion,  whether  the  Master  was  right  or 
▼rang,  I  directed  two  issues  to  be  tried  at  law,  one  as  to  the  real  estate  and  the  other 
as  to  the  perscmal  estate.  The  issue  as  to  the  personal  estate  went  to  trial.  In  die 
iavestigation,  soma  misunderstanding  took  place  as  to  the  effect  of  the  order,  and  it 
became  necessary  to  direct  a  new  trail  with  special  directicms. 

R.  III.— 7 
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The  finding  was  in  favour  of  the  persona  elaiming  through  Peter  Marshall ;  but 
under  cireumstanees  so  oomplicated,  that^  when  the  matter  again  came  before  me, 
it  was  very  difficult  to  come  to  a  siUiidaotOTy  oonolusion.  In  the  result^  however,  and 
owing  to  the  great  length  of  time  which  bad  elapsed,  I  was  of  opinion]  that^there 
was  no  hope  of  coming  to  a  more  satisfactory  oonolusion,  and  that  this  Court  ought 
to  abide  by  the  oonolusion  arrived  at  by  the  jury,  under  the  direction  of  the  Judge. 

Having  regard  to  the  nature  of  the  will  and  to  the  circumstances,  I  think,  on  the 
first  point,  that  the  costs  ought  to  be  borne  by  the  real  and  personal  estate,  rateably 
in  proportion  to  their  amount. 

[493]  The  next  question  is,  whether  the  costs  of  this  investigation  ought  not  to 
be  considered  as  costs  in  the  cause.  The  inquiry  was  necessary  for  the  administration 
of  the  estate,  and  the  only  scruple  I  have  bald  is  this,  whether  those  parties  who  were 
origim^  brought  here  and  before  the  Master  as  next  of  kin,  but  whose  claims  were 
displaced,  sIudT  receive  any  costs.  I  tiiink  that  thev  oneht,  and  for  this  reason, 
because,  as  between  them  and  diose  claimm^  tiirough  Peter  Marshall,  it  was  ao  doubt- 
ful who  was  right,  and  so  impossible  to  decide  the  matter  without  careful  investiga- 
tion, that  if  they  had  not  uought  forward  their  claims,  there  oould  have  been 
no  adjudication.  I  titink  I  am  not  wrong  in  saying  that  they  ought  to  have  their 
costs. 

I  t^ink,  alio,  that  the  eosts  of  the  last  motion  should  be  included. 

[493]    PoiTS  e.  DuTTON.    June  26,  1846. 

A  solicitor  employed  in  the  sale  of  an  estate  knew  that  the  title-deeds  were  in  the 
possession  of  an  adverse  party ;  he  however  proceeded  to  prepare  and  obtained  the 
execution  of  the  conveyance  and  memorial.  The  sale  went  ofij  in  consequence  of 
the  absence  of  the  titlehdeeds.  He  was  disallowed  the  costs  of  the  prooeedin^t  and 
the  deed  being  a  cloud  on  the  title,  he  was  also  ordered  to  deliver  it  without  oeing 
paid  the  costs  theretrf.  ^ 

Certain  property  in  Yorkshire  was  vested  in  the  Defendant  Dutton,  iu  trust  for 
sale.  Tindale,  without  entering  into  a  binding  contract,  was  willing  to  give  £600 
for  the  property ;  and  ScholefieM,  as  the  solicitor  and  on  behalf  of  Dutton,  entered 
into  .a  verbal  contract  with  him  for  the  sale  therecrf  for  £650,  all  the  expenses  to  be 
paid  by  the  vendors. 

Somehow  or  other,  the  wife  of  Dutton  obtained  the  title-deeds  of  the  estate  from 
the  bankers,  and  handed  [^4]  them  over  to  Graunt,  the  former  solicitor  of  Dutton, 
who  claimed  a  lien  thereon  for  X300. 

Scholefield  knowing  this,  nevertheless  proceeded  with  the  sale ;  he  satisfied  the 
purchaser  with  the  title,  he  prepared  and  obtained  the  approval  by  TindiUe's  solicitor 
of  the  convevanoe,  and  he  engrossed  and  prooored  it  to  be  executed  by  Dutton.  He 
also  prepared  a  memorid  for  registration  in  Yorkshire. 

The  claims  of  Gaunt  and  his  possession  of  the  title-deeds  presented  such  an  obstacle 
to  the  completion  of  the  sale,  that  it  went  off,  and  on  a  re-sale  the  property  only 
produced  £400. 

The  cestui  que  U'usts  of  Dutton  obtained  an  order  for  the  taxation  of  Scholefield's 
bill. 

The  Taxing  Master  disallowed  the  sum  of  £18, 10s.,  the  expensea  of  preparing  and 
obtaining  the  execution  of  the  conveyance,  and  of  preparing  the  memorial 

Two  petitions  were  prraented,  one  by  the  ces^  que  trusts  for  the  confirmation  of 
the  Master's  report  and  for  a  delivery  up  of  the  conveyance,  &c,  and  the  other  by 
Scholefield,  iat  a  revision  of  the  taxation,  with  a  view  of  obtiuning  the  allowance  of 
the  X18, 10a. 

Mr.  Turner,  for  Scholefield. 

Mr.  Kiudenley  and  Mr.  Montague,  for  the  cedui  ^  trusts. 

Thk  Master  of  the  Rolls  [Lord  Langdale].  In  this  case  Mr.  Scholefield,  by  his 
petition,  desires  to  have  paid  to  him  a  sum  of  £18,  lOs.,  which  was  partiy  r4i9&] 
expended  and  partiy  earned  by  him  in  preparing  certain  deeds.   On  the  other  hand. 
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catui  que  trusts,  by  their  petition,  desire  to  have  the  Master's  report  confirmed, 
And  to  have  payment  of  the  costs  of  the  former  petition,  wbich  were  reserved,  and 
they  also  ask  for  the  delivery  up  of  a  certain  deed  executed  by  Dutton,  but  which 
has  become  of  no  manner  of  use  to  the  persons  entitled  to  the  estate. 

As  to  the  first,  it  is  a  matter  of  hard  practice.  Scholefield,  the  solicitor  of  Dutton, 
investigated  and  made  out  the  title ;  but  he  most  have  known,  that  the  title  could 
not  be  made  effectual  to  the  purchaser  without  handing  over  these  deeds.  In  the 
honest  expectation  of  getting  them,  he  vent  on  preparing  the  draft  conveyance,  and 
the  Bolidtor  of  the  purchaser  approved  of  it,  so  that  nothing  was  wanted  but  the 
exeeolaon  of  the  conveyance  and  delivery  over  of  the  deeds.  Scholefield  presumed 
that  by  some  influence  over  Gaunt,  he  would  be  able  to  obtain  the  deeds,  for  the 
purpose  of  delivering  them  over  to  the  purchaser ;  but  he  was  disappointed. 

The  question  is  simply  this,  whether,  having  made  out  the  tiUe  and  prepared  a 
^raft  conveyance  to  the  satisfaction  of  the  purchaser,  but  knowing  that  he  had  not 
the  title-deeds,  he  was,  in  strict  duty,  right,  in  proceeding  to  further  expenses  in 
^tting  the  conveyance  engrossed  and  stamped,  or  in  jn^paring  the  memorial  for 
r^pstration,  or  whether  he  shouM  not  rather  have  stayea  hu  hand  until  he  had 
obtained  the  titlfrdeeda. 

Thwe  is  no  reason  to  suppose,  that  he  acted  from  any  other  than  a  zealous 
intention  of  having  everything  read^  for  the  completion  of  the  purchase ;  bnt^  having 
iDcarred  these  expenses,  without  bemg  sure  of  carrying  the  contract  into  effect,  who 
is  to  bear  them  1 

[496]  The  Taxing  Master  has  considered  that  he  went  further  than  his  duty  to 
his  client  required  ;  and  seeing  that  the  expense  has  turned  out  wholly  useless,  and 
<»08idenng  that  it  was  not  a  prudent  step  to  take  until  he  knew  whether  he  should 
be  able  to  obtain  the  title-deeds,  the  Master  has  refused  to  allow  those  costs. 

I  cannot  say  that  he  was  wrong :  and  such  being  the  case,  I  must  dismiss  the 
petition  which  prays  the  allowance. 

I  think  this  rather  hard  practice,  for  he  acted  honestly  and  with  a  view  to  save 
time. 

On  the  other  petition, 

The  Mabteb  of  the  Bolls,  having  disposed  of  the  question  of  oosta,  said : — 
As  to  the  delivery  of  the  deeds,  Dutton,  the  trustee,  has  executed  i^  and  it  has 
never  been  delivered  over,  so  thiUt  it  remains  in  the  hands  oi  ^holefield,  die  solicitor 
of  Dutton.  While  it  remains  there,  it  must  be  some  cloud  upon  the  title,  and  the 
question  is,  whether  it  ought  to  remain  in  the  hands  either  of  Dutton  or  Scholefield. 
It  is  said  that  it  may  be  cancelled. 

Mr.  Kindersley.    I  am  afraid  that  cancelling  will  not  do. 

The  Master  of  the  Rolls.  I  think  it  would  not.  Is  Scholefield,  who  did  this 
act  from  over-ze^  but  has  incurred  an  expense  in  it  wbich  turns  out  unnecessary, 
to  aay,  "  I  will  not  do  away  with  the  impediment  I  have  created  and  give  up  the 
■deed,  unless  yon  pay  me  all  the  costs  necessarily  incurred  about  itl"  1  think  not ; 
And  I  must  order  the  deed  to  be  delivered  up,  on  ^^ment  of  what  is  found  due  to 
ScholoEbsId.   (Note. — No  question  as  to  the  jurisdiction  was  argued.) 

[497]  Parker  v.  Dunn.  July  24, 1845. 

Oeneralty,  the  receiver  in  a  cause  ought  not  to  make  any  application  to  the  Court : 
if  he  finds  himself  in  circumstances  of  di£Sculty,  he  should  apply  to  the  Plaintifi*  to 
make  the  necessary  application,  and  on  his  default  the  receiver  may  then  properly 
apply  to  t^e  Court 

This  was  a  suit  for  admiuistering  the  estate  of  Mrs.  Aone  Beid.  By  an  order 
nude  on  the  19th  November  1844,  it  was  ordered,  that  the  receiver  should  be  at 
liberty,  in  the  name  of  the  Defendant,  Richard  Parker,  as  t^e  administrator  of 
Alexander  Beid,  deceased,  to  institute  a  suit  in  this  Court  against  the  representatives 
-of  Edmund  Waters,  for  the  recover?  of  the  principid  and  interest  due  on  a  certain 
hond  and  eecurity,  tiie  said  Richard  Parker  being  first  indemnified  therein. 
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The  debt  to  be  recovered  belonged  primarily  to  the  estate  of  the  said  Alexander 
Keid,  the  husband  of  Anne  Reid ;  but  she  atmng  been  appointed  ezeentxix,  and 
residuary  le^tee  of  her  huaband,  it  became  part  of  her  estate. 

The  receiver,  not  havine  instituted  any  suit  pursuuit  to  the  above  order,  although 
the  indemnity  to  Richard  Parker  had,  at  his  instance,  been  settled  by  the  Master^ 
presented  a  petition  to  the  Court,  stating,  that  under  the  circumstances  of  the  case, 
a  suit  Tould  be  attended  with  great  risk  and  expense,  and  that  in  the  event  of  the 
claim  not  being  established,  the  estate  of  the  testatrix,  Anne  Reid,  would  not  be 
sufficient  to  pay  the  costs  of  such  suit,  after  satisfying  the  costs  of  the  principal  cause, 
and  that  the  Petitioner  would  incur  a  personal  liability,  which  in  his  character  of 
receiver  he  declined  to  do.  He  therefore  prayed  a  reference  to  the  Master,  to  inquire 
whether  it  would  be  proper  that  the  said  bond  debt  and  security  ahoold  be  aoM.  hy 
public  [^8]  auction ;  and  if  the  Master  should  be  of  that  opinion,  then  that  the  same 
might  be  sold  accordingly. 

Th6  Plaintifl^  who  were  inAuits,  and  the  receiver  appeared  by  the  same  solirafeor. 

Mr.  Kindersley,  for  the  Petitioner. 

Mr.  Gteorge  Turner  and  Mr.  Boyle,  for  the  Defendants  Dunn  and  Parker. 
Mr.  J.  H.  Palmer,  for  other  Defendants. 

Upon  the  petition  coming  on  to  be  beard,  it  was  objected  that  the  receiver  was 
not  the  proper  party  to  present  suoh  a  petition,  which  should  have  been  presented 
by  the  Plaintiffs  by  their  next  friend ;  but  that,  if  he  were  entitled  to  do  so,  only 
one  set  of  costs  should  be  allowed.    Ireland  v.  Hade  (7  Beavan,  65). 

Thk  Master  of  the  Rolls  [Lord  Langdale]  said,  that  according  to  the  practice 
of  this  branch  of  the  Court  in  the  time  of  Sir  John  Leach,  a  receiver  was  never 
allowed  to  originate  any  proceedings ;  but  that  rule  had  not  since  been  always  acted 
upon. 

That  he  did  not  approve  of  a  petition  being  presented  by  a  receiver ;  for,  beaide» 
other  objections,  it  became  necessary  to  serve  an  extra  part^. 

That  his  opinion  on  this  matter  ought  not  to  be  misnnderstood,  and  that  h& 
thought  that  when  a  receiver  found  himself  in  circumstances  of  difficulty,  he  ouffht, 
in  the  first  instance,  to  apply  to  the  Plaintiff'  to  relieve  him  therefrom ;  but 

that  on  the  Plaintiff's  neglecting  to  appl^,  the  receiver  was  then  justified  in  making 
the  necessary  application  to  the  Court  himself. 

That  the  question  on  the  present  petition  was,  what  under  the  circumstances,  was 
best  to  be  done ;  and  that  a  reference  must  be  made  to  the  Master  on  the  subject, 
which  must  be  prosecuted  by  the  next  friend  of  the  Plaintifl^  and  the  costs  must  be 
reserved. 


[4991   Snnparte  Mobbs.   In  re  Richarzhon.   Jidy  31,  28,  1846. 

A.  B,,  who  claimed  some  property,  conveyed  it  to  trustees,  upon  trusts  for  carrying: 
'    on  the  litigation  and  payment  of  the  costs,  &c.    The  trustees  employed  a  solicitor,, 
and  they  raised  a  sum  of  money,  upon  A.  B.'s  notes  drawn  for  the  purpose,  which 
they  placed  in  the  solicitor's  hands.   A.  B.  alone  obtained  an  ex  parte  order  for 
taxation ;  it  was  discharged  for  irregularity. 

This  was  a  motion  by  a  solicitor  to  discharge  an  ex  parte  order  for  the  delivery 
and  taxation  of  his  bill  of  costs.  A  cross-motion  was  simultaneously  made  by  Mobbs,. 
for  a  four^iay  order  for  the  delivwy  of  the  Inll.  The  circumstances  of  the  case  out. 
of  which  these  proceedings  arose  were  as  follows : — 

In  the  month  of  September  1844  Mobbs  consulted  with  Richardson,  a  solicitor, 
on  the  subject  of  certain  real  and  personal  property  which  he  claimed  to  be  entitled 
to  under  the  will  of  his  father. 

Being  in  indigent  circumstances,  and  unable  to  institute  legal  proceedings  for  the 
recovery  of  his  alleged  rights,  he  was  advised  by  Richardson  to  put  his  affairs  into- 
the  hands  of  trustees,  who  would  take  upon  themselves  the  responsibility  of  his  case, 
and  assist  him  in  raising  the  requisite  funds.  In  accordance  with  this  suggestion, 
rrhomas  Smith,  William  Smith,  Thomas  [800]  Cowan,  and  Williun  Hamor  wer^ 
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■api^ed  to  and  requested  to  accept  the  trusteeship,  which  they  consented  to  do. 
Various  meetings,  at  which  all  parties  attended,  took  place  at  the  office  of  Kiohardson, 
for  die  purpose  of  deliherating  upon  the  steps  proper  to  be  taken  for  the  establish- 
ment  of  MoDbs'  tide  to  the  property  in  question,  and  after  several  disoussioDS,  it  was 
fiiuJly  arranged,  that  the  toustees  should  authorize  measures  for  proving  his  father's 
will,  and  afterwards  for  bringing  any  suit  or  action  which  might  be  necessary  to 
obtain  possession  of  the  estate.  It  was  also  agreed,  and  this  part  of  the  general 
anuigement  was  embodied  in  a  deed  which  was  executed  by  all  parties,  that  in  case 
the  property  should  be  recovered,  the  trustees  should  undertake  the  management 
thereof,  and  by  selling,  mortgaging,  and  leasing  the  same,  raise  money  sufficient  to 
pay  off  all  incumbrances  (if  any),  and  to  reimburse  themselves  the  costs,  charges,  and 
expenses  they  should  incur  in  the  performance  of  t^^r  trust ;  and  after  payment  of 
these,  should  convey  the  estate  to  Mobbs  for  his  own  use. 

In  all  these  transactions,  the  trustees  took  the  principal  part,  and  were  considered 
hj  Richardson  to  be  his  real  clients. 

At  an  early  stage  of  matters,  in  order  to  provide  necrasary  funds  for  the  prose- 
cution of  the  business,  it  was  agreed  that  Moobs  should  sign  and  indorse  jjvomissory 
notes,  upon  which  the  trustees  were  to  raise  money.  Mobbs  accordingly  drew 
several  notes  payable  to  his  own  order,  which  were  negotiated  by  the  trustees,  and  a 
mm  of  ISs.  was,  in  this  manner,  procured  and  deposited  in  the  hands  of 

Bichardson  as  agent  for  the  parties.  Thomas  Smith,  the  trustee  who  raised  the 
money,  stated  to  the  several  indorsees  who  [601]  lent  it  upon  the  above  security, 
that  the  money  was  to  be  applied  for  the  specific  purpose  of  taking  proceedings  for 
the  recovery  of  Mobbs'  rights ;  and  the  understanding  between  Smith  and  such 
persons  was,  that  Mobbs  was  not  to  be  liable  upon  the  notes,  unless  he  became 
possessor  of  the  property. 

Under  the  directions  of  the  trustees,  Richardson  took  measures  for  proving  the 
father's  will,  and  was  proceeding,  though  somewhat  dilatorily,  in  the  jo^eral  business 
<rf  tJie  case,  when  Mobbs,  under  the  persuasion  that  his  interests  were  not  properly 
attended  to,  employed  Samler,  his  present  solicitor,  and  on  the  16th  of  June  wrote  a 
letter  to  Richardson,  requesting  the  delivery  of  his  bill  of  costs,  and  the  tnmsfer  of 
the  papers  in  his  hands  to  Samler. 

Richardson  mentioned  this  letter  to  the  trustees,  and  Cowan  and  Haraor  enjoined 
him  not  to  part  with  the  papers  to  Mobbs  or  any  other  person. 

Mobbs,  on  the  28th  of  June,  obtained  an  ex  parte  order  for  the  delivery  and 
taxation  of  Richardson's  bill  of  costs,  and  for  the  delivery  up  of  the  deeds  and  papers. 

A  motion  was  now  made  on  the  part  of  Richardson  to  discharge  that  order, 
and  a  counter  motion  was  made  on  behalf  of  Mobbs  for  the  fourday  order  to 
enforce  it. 

Mr.  Kindersley  and  Mr.  Moore  appeared  in  support  of  the  first  motion,  and 
argued  that  Mobbs  bad  no  authority,  without  the  concurrence  of  the  trustees,  to 
apply  for  the  order ;  and  that  hajring  been  obtained  in  thnr  absence,  it  was  dearly 
irregular.  That,  under  the  special  ciiv[60^|-cumstances  of  the  case,  an  order  for 
taxation  could  only  be  obtained  upon  a  special  application. 

Mr.  Sbapter,  cmtrit.  The  motion  was  ordered  to  stand  over  till  the  consent  of  the 
trustees  could  be  obtained  to  the  taxation. 

Mr.  Moore  appeared  for  one  of  the  trustees ;  but  the  others  declined  to  concur  in 
the  proceeding. 

The  Mastkr  of  the  Rolls  [Lord  Langdale].  I  must  discharge  this  order.  If 
a  solicitor's  bill  is  to  be  taxed,  it  should  be  done  in  such  a  mannw  as  to  be  conclusive. 
Here  it  cannot  be  done  in  the  absence  of  the  trustees ;  and  tbey  refuse  to  appear  uid 
adopt  the  proceeding.  The  midortune  is  that  Mobbs  cannot  have  this  bill  simply 
taxed,  because  payment  is  to  be  made  out  of  the  trust  fund,  over  which,  under  the 
statute,  I  have  no  jurisdiction. 

If  payment  is  to  be  made  out  of  the  party's  own  money,  the  taxation  may  be  had ; 
bob  if  It  is  to  be  paid  out  of  this  particular  fund,  I  have  no  jurisdiction. 

The  order  must  be  discharged,  with  costs. 
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[6O9]  Davihport  v.  Stafford.   Frisby  r.  Stafford.   Davenport  v.  MANNUta. 
Feb.  24,  April  17,  Jime  3,  10,  11,  July  23,  31,  1846. 

[S.  C.  14  L.  J.  Ch.  414 ;  9  Jar.  801.  For  subMquent  proceedings,  see  9  Beav.  106  ; 
14  Beav.  319 ;  2  De  G.  M.  &  O.  901 ;  42  £.  IL  1125.  See  SUantard  v.  Smaim, 
1871,  24  L.  T.  572 ;  HvddersjUld  Banking  Cmpamy  v.  Utter  [189&],  3  Ch.  280  ^ 
Ammorlh  v.  Wilding  [1896],  1  Ch.  677.] 

Observations  aa  to  the  mode  and  forms  of  drawing  up  and  passing  decrees  in  the 
registrar's  office. 

By  consent,  the  registrar,  in  drawing  up  a  decree,  sometimes  permits  such  alterations- 
to  be  made  in  it,  as  he  believes  die  Ckrart  would  sanction,  and  which  are  binding  on 

the  parties. 

Strict  regularity  requires  that  every  word  of  a  decree  should  be  pronounced  or  dictated 
by  the  Court,  and  that,  without  a  subsequent  order  of  the  Court  or  at  least  without- 
personal  communication  with  the  Judge,  uo  alteration  should  be  made.  Thi» 
became  at  first  inoonvenien^  and  at  length  impracticable,  and  now  the  registzan, 
upon  consent,  allow  alterations,  as  the  admission  of  assets  and  striking  out  the 
direction  to  take  accounts,  whic^  would  have  been  neoosary  if  assets  had  not 
been  admitted.  The  admission  is  usually  stated  to  have  been  made  by  the  party's- 
counsel. 

As  to  the  mode  of  proceeding  to  be  relieved  from  an  admission  in  a  decree  fraudulently- 
inserted,  or  consented  to  by  mistake. 

If  a  party  has  been  induced,  by  fraud,  to  consent,  or  has,  br  mistake,  consented  to  & 
decree,  the  Court  has  the  power  to  relieve  him,  and  will  do  so,  upon  being  satisfied 
that  fraud  or  mistake  existed,  that  the  conduct  of  the  party  himseu  had  not  deprived 
him  of  the  title  to  relief,  and  that  the  relief  can  be  given,  with  due  regud  to  the 
just  interests  of  others. 

It  is  doubtful  whether  the  form  of  proceedings  in  such  cases  is  strictly  settled,  or 
whether  the  same  form  is  exclusively  applicable  to  idl  cases.  If  the  application  for 
relief  is  made  immediately  and  btfore  any  proceeding  of  any  kind  has  been  had, 
and  if  the  evidence  be  clear,  a  rehearing,  which  places  everybodv  in  the  same 
position  as  when  the  consent  was  given  or  supposed  to  be  given,  would  probably  be 
sufficient.  If  the  application  be  after  the  lapse  of  years,  after  a  devolution  of  title 
and  dfter  various  proceedings  have  been  bad,  the  parties  may  have  done  or 
omitted  to  do  so  many  acts  materially  affecting  their  rights,  as  to  make  it,  in  the 
highest  degree,  unjust,  to  place  them  in  the  same  position  as  they  were  in  at  the 
time  when  the  consent  was  given  or  supposed  to  be  given.  In  such  a  case,  a 
rehearing  could  scarcely  be  thought  of  itself  sufficient.  Again,  there  may  be 
differences  in  this  respect  between  cases  of  fraud  and  cases  of  mistake.  In  cases 
of  fraud  the  party  i^grieved  may  file  an  original  bill  for  relief,  and  it  may  well  be 
thought  that  ne  ought  almys  to  do  so. 

A  decree  made  in  18w  contained  an  admission  of  assets ;  a  petition  of  rehearing  and 
a  special  petition  to  be  relieved  from  the  admission  were  presented,  which  the  Court 
conceived  to  be  grounded  on  a  fraud  committed.  Held,  in  1845,  that  whether  fraud 
or  mistake  had  been  committed,  yet  considering  the  circumstances  of  the  case,  the 
length  of  time  that  had  elapsed,  the  transactions  that  had  taken  place,  the  absence 
of  documents,  and  the  imperfection  of  the  evidence,  justice  could  not  be  done  upon 
a  mere  rehearing  of  the  cause  as  it  stood  in  1830. 

Observations  as  to  the  allowance  to  solicitors  in  taxation,  of  costs  for  business  not 
necessary  or  required  for  the  interests  of  their  clients,  by  way  of  compensation  for 
services  for  which  they  are  inadequately  remunerated.  Distinction  between  thia 
and  fictitious  charges  for  important  business  as  done,  which,  in  fact,  has  been 
neglected. 

The  facts  of  this  case  are  fully  detailed  in  the  judgmeut  of  the  Court.  It  is  only 
necessary  to  prefix  the  following  short  statement : — ^E^rard  and  Boger  £604]  Mannen 
had  been  made  parties  to  the  suit,  as  representatives  of  Ann  Stafford,  an  accounting 
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puty ;  and  by  the  decree  as  drawn  up,  dated  in  Jane  1830,  it  was  ordered  that  the 
Uatniity  ot  Ann  Stafford  should  be  answered  by  Edward  and  Boger  Manners,  ^eif,  by 
iheir  counsel,  adimUing  assets  for  thai  purwm. 

Proceedings  were  taken  in  the  Master's  oifice,  and  the  effect  of  this  admission 
haring  been  brought  to  the  particular  attention  of  the  parties,  a  petition  of  appeal  was, 
in  June  1840,  presented  by  Edward  and  Bogn  Manners,  on  the  noond  that  the 
decree  was  erroneous  in  containing  this  admission  of  assets,  such  admission  having 
nn'er,  in  reality,  been  made.  After  some  delay  an  order  to  set  down  the  cause  for 
rehearing  was  obtained. 

The  Defendants,  the  Cbarlesworths  and  Calrerts,  moved  to  discharge  the  order. 
The  motion  being  mentioned,  it  was  alleged,  that  a  simple  rehearing  would  be  insuffi- 
cient to  relieve  the  parties  from  the  admission,  if  made,  and  that  on  such  rehearing, 
tbe  question  whether  the  admission  had  or  not  been  made  could  not  be  determined. 

Thje  Master  of  the  Rolls  said :  I  cannot,  on  a  mere  rehearing,  relieve  a  party 
from  the  admission  contained  in  the  decree.  A  rehearing  of  the  whole  decree  would 
leave  everytiiin^  open.  This  would  not  be  right  if  an  admission  has  been  made. 
My  impression  is,  that  I  am  bcnnd  to  consider  this  admission  part  of  the  decree, 
uui  that  on  a  mere  rahearinj^  yon  cannot  shew  that  it  ought  not  to  be  there. 

The  case  stood  over. 

[600]  Edward  and  Roger  Manners  then  presented  a  petition,  specifically  praying, 
that  upon  the  rehearing,  they  might  be  relieved  from  the  "allwed  admission  oi  assets," 
and  that  the  cause  mi^t  be  reheard  as  if  no  such  admission  had  been  inserted  in  the 

decree. 

Tbe  petition  and  motion  now  came  on  for  hearing. 

Mr.  Kxndersley  and  Mr.  Koe,  for  Edward  and  Koger  Manners,  io  support  of  the 
petition  and  in  opposition  to  the  motion  to  discharge  the  order  for  rehearing,  argued, 
that  it  appeared  from  the  answer  of  the  Fetitioners  that  they  denied  assets :  that 
aone  of  uie  briefs  of  counsel  contained  anv  indorsement  of  an  admission  of  assets, 
that  none  was  contained  in  the  registm^s  note-book,  and  that  therefore  it  was 
unpossible  that  any  such  admission  oould  have  been  made.  That  it  had  been 
mtrodueed  in  the  abeenee  of  the  parties  interested,  who  had  not  been  served  with 
notice  of  drawing  up  the  decree :  and  that  if  no  such  admission  had  been  made,  this 
Tas  the  proper  mode  of  obtaining  relief. 

Mr.  Teed  and  Mr.  Freeling,  ror  Charlesworth  and  wife ;  and 

Mr.  Koupell  and  Mr.  Busk,  for  the  Defendant  Elizabeth  Manners,  the  representative 
of  Furzon  Manners,  in  support  of  the  motion  and  in  opposition  to  the  petition. 

The  admission  must  nave  been  made,  or  otherwise  it  would  never  have  been 
introduced  into  the  decree  by  the  registrar,  and  the  bills  of  costs  shew  that  these 
parties  attended  the  registrar  by  their  solicitors.  After  the  pvties  have  delated  so 
u)ng  and  acquiesced  in  the  decree,  and  after  such  alterations  have  taken  place  in  the 
circumstances  and  parties,  they  cannot  be  relieved  from  the  admission.  [0Q61  It  is 
admitted  in  183i,  their  solicitor,  Mr.  Qare^,  had  notice  of  what  the  decree 
contained;  but  it  is  dear  from  his  aflBdavit  made  in  1833,  that  be  then  knew  it.  If 
the  parties  proceeded  on  the  notion  that  the  decree  ocmtained  no  sodi  admission,  why 
did  not  tbe  Petitioners'  solicitors  who  were  prosecuting  the  decree,  proceed  to  take 
ao  account  of  Ann  Stafford's  estate  1 

This  is  an  improper  mode  of  obtaining  relief.  A  solemn  admission  contained  in  a 
decree  cannot  be  got  rid  of  upon  an  interlocutory  application  sui^rted  by  affidavit 

Mr.  Turner  and  Mr.  Rensnaw,  for  Walter  llk^nners. 

Mr.  Tillotson,  for  Mr.  and  Mrs.  Wagstaff  Bryan  and  Otho  Manners. 

Mr.  Kiadersley,  in  reply. 

The  principal  part  of  the  following  authorities  were  cited. 

Gnw  V.  Oray  (2  RoUe's  Rep.  63,  3  Vin.  304),  Peachy  v.  Fininer  (1  Rep.  in  Chanc. 
252),  iFyHdham  v.  IFyndham  (3  Rep.  in  Chanc.  23),  H'ebb  v.  fFebb\3  Swanst.  658,  2 
Freem.  127),  Laiuch  v.  Pasheraate  (1  Salk.  86),  Dauming  v.  Cage  (1  £q.  Ca.  Abr.  165), 
RkJimoKd  V.  TayUmr  (1  Dick.  38,  1  P.  Wms.  734),  Fhyd  v.  MaimU  (Gilb.  Eq.  Rep. 
185),  NoHheoU  v.  Northede  (Golles,  P.  C.  287,  7  Vin.  Abr.  398  and  6,  299),  Alkaw»  v. 
iMm  (Golles,  P.  C.  299),  De^rd  v.  OrmAy  (CoUes,  P.  C.  459),  Bwik  v.  FaweeU  (3 
P.  Wms.  242),  Butterfield  v.  Butterfield  (1  Ves:  sen.  133),  Harruon  v.  [607]  Bumsey 
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(2  Yes,  sen,  488),  Bradith  v.  Gee  (Amh.  229),  Toder  v.  Sansam  (1  Bro.  P.  C  468), 
BoaJcer  v.  ifuii<«r  (2  Dick.  611),  ^oll  t.  fiuAiy  (1  Bra  C  C.  484),  Anmynums  (I  Yea. 
juD.  93),  King  v.  fFialUman  (1  Anitr.  81),  fJwidea  v.  MaeartHeif  (2  Ridgw.  P.  C.  557), 
>0t0^  V.  KiTUfi^  (9  Vm.  172),  Bad  India  Cmpantf  r.  Boddam  <13  Vea.  421),  IFbod  v. 
(?nm  (1  Mer.  39,  720,  19  Yes.  560),  M<^  v.  Smith  (1  Jac.  &  W.  665),  Nevimon  t. 
Stt3>les  (4  Ruaa.  210),  ^'umttwi  v.  BogU  (4  Rum.  142,  145),  Ex  parte  Andericn  <Mont.  & 
Mc.  Ar.  177),  Deerhwsi  v.  Albans  (2  Ruas.  &  M.  702),  Mousley  r.  Can-  (3  Myl.  & 
K.  205,  291),  £ii/ield  v.  Provis  (3  Myl.  &  Cr.  437),  Botfs  v.  Morgan  (3  Myl.  &  Cr.  661), 
Booth  V.  Crwrujttite  (Cr.  &  Phil.  361),  Lincoln  v.  fFright  (4  Beav.  166),  Redesdale,  92, 
Lord  Musketry  v.  Chinnery  (LI.  &  Goo.i(Temp.  Plunkett),  182,  and  7  CI.  &  Fin.  1), 
SotUh  Sea  Company  v.  Wynumdsell  (3  P.  W.  143).  Hovenden  v.  Lord  Anmedey  (2  Scb.  & 
Lef.  607),  WhaU^  v.  ff^fey  (3  Bli.  1),  Moss  v.  Baidock  (I  PhiL  118),  iftuwU  t. 
Morgan  (3  Bro.  C.  C.  74),  Bemdt  v.  HamUl  (2  Sch.  &  Lef.  566). 

July  23.  Thb  Master  of  the  Bolls  [Lord  Langdale].  I  wiU  consider  this  case. 
I  have  DO  doubt  that  there  was  no  consent  in  Court ;  and  that  whatever  took  place  on 
the  subject  of  the  admission  passed  in  the  registrar's  office.  Supposing  there  was 
actually  no  such  admission,  the  first  question  is,  whether  there  Has  not  been  such 
acquiesoence  as  to  conclude  the  parties  and  bar  [608]  them  <^  their  right ;  and  the 
second  question  is,  whether  this  is  the  proper  mode  of  obtaining  relief,  lliat  point 
was  arffued  on  a  former  occasion. 

JuUj  31.  The  Master  of  the  Rolls.  In  the  year  1815  a  bill  was  filed  by  Mr. 
and  Mrs.  Frisby  against  Ann  Stafford  and  others,  praying  for  an  administFatioo  of 
the  estate  of  Edward  Manners,  and  for  the  usual  accounts  of  his  estate  possessed  by 
Ann  Stafford  his  executrix.  After  the  death  of  Frisby,  and  the  marriage  of  his 
widow  with  Mr.  Davenport,  a  bill  of  revivor  was  filed,  and  Mrs.  Stafford  having  died 
in  September  1827,  a  bill  of  revivor  and  supplement  was  filed  against  Edward  Manners 
and  Roger  Manners,  two  of  the  executors  by  whom  her  will  had  been  proved,  and 
other  parties ;  and  this  bill,  having  charged,  diat  Edward  and  Roger  Manners  had 
possessed  assets  of  Ann  Stafford,  sufficient  to  answer  what  should  be  found  due  from 
her,  in  respect  of  the  matters  chained,  and  prayed  against  her  by  the  original  bill, 
prayed,  that  Edward  and  Roger  Manners  might  either  admit  assets  of  Ann  Stafford, 
sufficient  to  answer  what  should  be  found  due  from  her,  or  that  an  account  might  be 
taken  of  her  personal  estate  possessed  by  her  executors,  in  the  usual  way. 

The  cause  was  heard  on  the  23d  of  June  1830,  and  by  the  decree,  as  drawn  up, 
passed  and  entered,  and  as  earned  into  the  Master's  office,  it  was  ordered,  that  it 
should  be  referred  to  the  Master  to  take  an  account  of  the  personal  estate  of  the 
testator  Edward  Manners,  come  to  the  hands  of  Ann  Stafford  in  her  lifetime,  or  to 
the  hands  of  Edward  and  Roger  Manners,  her  executors,  since  her  death,  and  that 
what  should  have  [6091  come  to  the  hands  of  the  said  Ann  Stafford  should  be 
answered  by  Edward  and  Roger  Manners,  they  by  their  counsel  adtaitHng  assets  for  thai 
purpose.. 

After  the  date  of  the  decree,  Edward  and  Rogers  Manners  purchased  die  interest 
of  Mr.  and  Mrs.  Davenport,  who  gave  to  them  a  power  of  attorney  to  prosecute  ^e 

suit  in  their  names. 

The  decree  was  carried  into  the  Master's  office,  and  was  prosecuted,  in  the  name 
of  the  Plaintiffs,  by  the  solicitor  Of  the  Defendants  Edward  and  Roger  Manners,  till 
the  conduct  of  the  cause  was  taken  out  of  their  hands,  and  on  the  22d  day  of  February 
1833  was  committed  bo  the  solicitor  of  the  Defendants  Charlesworth  and  wife  and 
Calvert  and  wife. 

In  the  month  of  May  1835  an  abatement  took  place  by  the  death  of  Furzon 
Manners,  and  although  three  orders  to  revive  were  obtained,  one  in  December  1835, 
a  second  upon  an  amended  bill  in  February  1837,  and  a  third  in  September  1842,  it 
is  alleged  and  appears  to  be  admitted,  that  they  were  all  irregular  or  defective,  and 
that  toe  cause  was  not  effectually  revived,  till  a  fourth  order  for  that  purpose  was 
made  on  the  8th  of  May  1843. 

But  in  the  meantime,  and  on  the  29th  of  Juno  1840,  a  petition  to  rehear  the 
cause  was  presented  by  Edward  and  Roger  Manners,  on  the  ground  that  the  decree 
was  erroneous,  in  stating  that  the  Petitioners  admitted  assets  sufficient  to  pay  what 
might  be  found  due  from  their  testatrix  Ann  Stafford;  and  after  a  long  delay. 
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oeoasioned  it  yt  said  hy  the  abatement,  and  on  the  usual  certificate  of  counsel,  an 
<ffder  to  set  domr  the  cause  for  rehearing  was  obtained. 

[610]  The  Defendants,  the  Cbarlesworths  and  Galverts,  hare  now  moved  to 
diaeoarge  the  order  to  set  down  the  cause  for  rehearing,  and  the  Petitioners  hare 
presented  a  petition,  whweby  they  have  specifically  prayra,  that  upon  the  rehearing, 
^y  may  be  exonerated  or  relieved,  from  that  which  they  call,  an  alle^d  admission 
of  assets,  and  that  the  cause  may  be  reheard,  as  if  no  such  aUe^itim  had  been  inserted 
in  the  decree. 

On  the  part  of  the  Bespondents  it  is  alleged,  that  all  parties  who  appeared  at  the 
hearing  did,  before  the  decree  was  drawn  up,  passed,  and  entered,  bond  ji^  agree,  or 
ODDsent  to  the  insertion  of  the  words  now  complained  of.  This  craolusion  is,  as  they 
My,  necessarily  to  be  inferred  from  the  occurrences  which  are  proved  to  hare  taken 
place.  And  they  add,  that  the  Petitioners,  even  if  they  have  any  just  ground  of 
complaint,  are  not  entitled  to  relief  in  the  form  in  which  they  now  ask  for  it.  A 
simple  rehearing  would  place  the  parties  in  the  situation  in  which  they  were  at  the 
time  of  the  first  hearing,  «id  would  d^nive  the  other  parties  to  the  oauM  all  the 
benefit  to  which  they  are  entitled,  by  reason  of  the  subsequent  transactions,  and  thi^ 
they  contend,  ought  not  to  be  done  on  petition,  but  requires  a  bill,  nnder  whieh  all 
the  evidence  which  the  subject  requires  may  be  elicited  and  proved. 

On  the  hearing  of  the  motion  and  petition,  I  thought,  that,  without  prejudice  to 
the  question  made  as  to  the  form  of  proceeding,  it  would  be  right  for  the  parties  to 
produce  any  evidence  in  their  power,  relating  to  the  principal  fact  in  controversy 
between  them;  for  this  purpose  the  case  stood  over,  communications  have  taken 
place,  and  some  documents  not  before  shewn  have  been  produced. 

[611]  Upon  the  evidence  brought  before  me,  I  consider  it  to  be  clear,  that  the 
Petitioners  did  not  admit  assets  <n  Ann  Stafford,  by  their  counsel,  at  the  hearing. 
This  appears  b^  the  minutes  kA  the  registrar  made  at  the  time,  and  by  the  minutes  of 
the  counsel  written  on  their  briefs. 

But  tiiis  does  not  by  any  means  decide  the  matter.  Before  a  decree  is  passed, 
there  is  a  auceession  of  regular  proceedings  before  the  registrar ;  the  parties  oaght  to 
have  notice  to  attend,  and  to  have  every  opportunity  of  protecting  their  interests,  and 
if,  upon  the  communications  and  discussions  which  may  take  place,  they  should  consent 
to  any  alteration,  which  the  registrar  has  reason  to  believe  the  Court  would  sanction, 
he  permits  such  alteration  to  be  made,  and  the  delay  and  expense,  which  an  applica- 
tioD  to  the  Court  would  occasion,  are  avoided.  I  do  not  say  that  this  course  of 
Iffoceeding  is  regular.  Strict  regularity  would,  I  conceive,  require  that  every  word 
<rf  the  decree  should  be  pronounced  or  dictated  by  the  Court,  and  that  withont  a 
aubeequent  order  of  the  Court,  or  at  least  without  personal  communication  with  the 
Jadge,  no  alteration  should  be  made. 

The  {ffessure  of  business  made  this  strict  course,  at  first,  inoonvenien^  and  at 
leo^h  impracticable,  and  it  has,  ander  such  oiroumstances,  become  usual  for  the 
rq;i8bar,  upon  oonsent»  to  allow  to  be  made,  alterations  which,  his  knowledge  and 
experience  teach  him,  would  be  sanctioned  by  the  Court  if  mentioned  to  the  Court  \ 
and  in  this  way  and  without  expense,  very  many  such  alterations  are'  continually 
made,  and  if  they  were  not  held  binding,  very  great  injury  would  arise  in 
msDV  cases. 

[612]  Among  cases  of  this  kind,  are  cases,  in  which  the  minutes  of  a  decree  have 
been  altered,  by  introducing,  with  the  consent  of  parties,  an  admission  of  assets,  and 
striking  out  the  direction  to  take  accounts,  which  would  have  been  necessary  if  asseta 
had  not  been  admitted.  The  registrar  would  commit  a  most  serious  ofience,  if  he 
introduced  an  alteration  so  highly  important  without  the  consent  of  parties, 
particularly  of  the  parties  to  be  charged  by  the  admission ;  but  if  they  consent,  the 
uterataon  would  clearly  be  sanctioned  by  the  Court,  and  it  has  been  lumal  to  make  it, 
without  putting  the  parties  to  the  expense  of  coming  to  the  Cour^  and  this  has 
omally  been  done,  by  inserting  a  statement,  that  the  parties,  by  their  counsel, 
admitted  asseta. 

I  must  not  be  understood  to  approve  of  the  introduction  of  any  statement,  which 
is  not,  in  all  respect^  true ;  but  if  there  was  a  real  consent  by  the  solicitors,  the 
immediate  agenta  of  the  parties,  there  was  all  tiiat  strict  justice  requires  in  such  a 
R.  in.— 7* 
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case.  If  the  consent,  tiie  subetance  of  the  thing,  was  given,  I  shall  not,  in  a  case  lOce 
the  present,  consider  it  to  be  of  no  validity,  because  it  may  appear,  in  fact,  to  have  been 
given  by  the  solicitors  only,  before  the  registrar,  and  not  in  Court  by  tiie  coansel  of 
^e  parl^. 

The  questitMi  to  be  considered  is,  whether  the  alteration  now  in  questioD  was  made 
widi  Uie  tEoowledge  and  consent  of  Uic  parties,  particularly  with  the  knowledge  and 
consent  of  the  Petitioners,  the  accounting  parties. 

And  for  the  purpose  of  considering  the  question,  some  farther  notice  must  be 
taken  of  the  oourae  of  proceeding  in  the  registrar's  office. 

[613]  In  the  ordinaty  cases  of  decrees  not  consented  to,  or  upon  the  minutes  ci 
which  the  parties  have  not  agreed,  the  registrar  prepares  the  draft  minutes  from  his 
own  note,  assisted,  if  required,  by  the  indorsements  on  the  briefs  of  oounseL  The 
draft  is  copied  in  the  office,  and  copies  are  delivered  to  tiie  parties  who  think  fit  to 
ask  for  them. 

But  if  the  minutes  are  agreed  upon,  it  is  usual  for  the  PlaintifiTs  solicitor  to 
prepare  and  carry  in  the  draft  minutes.  The  registrar  corrects  them,  if  necessary,  in 
form  and  arrangement,  and  by  the  introduction  oi  proper  directions.  Copies  are 
tiien  made  in  the  office,  as  in  the  former  ease,  and  delivered  out  to  the  parties  who 
ask  for  them. 

But  by  whomBoever  Uie  draft  minutes  are  prepared,  tiie  copies  of  them,  delivered 
out  by  the  registrar,  have  no  force  or  effect  whatever,  to  vary,  even  in  the  smallest 
particular,  the  decree  pronounced  by  the  Court.  If  they  vary  in  any  respect  from 
the  minutes  taken  in  Court,  or  even  from  the  indorsementa  on  the  briefs  of  counsel, 
the  registrar  will  dot,  and  does  not,  settle  them  with  such  variation,  without  th« 
consent  of  parties  or  the  direction  of  the  Court. 

la  all  oases  where  the  minutes  are  uot  agreed  upon,  an  opportunity  must  be  given 
to  the  parties  to  attend  the  registrar  on  setuing  the  minutes.  When  the  minutes  are 
settle,  the  registrar  prepares  the  decree,  and  delivers  it  to  the  solicitor  of  the  Plain- 
tiffi  The  decree  being  Drought  back,  an  opportunity  must  be  afforded,  ot  attending 
the  registry-  again  on  pasnug  the  decree. 

[614]  And  if,  in  aay  part  of  the  prooeedingSi  di&renoe»  occur  which  make  it 
proper  to  apply  to  the  Court,  an  opportunity  to  malm  the  application  ia  given. 

In  oases  which  are  consented  to,  or  in  which  the  minutes  are  sgreed  upon,  there 
is  less  striotnesB  than  would  be  observed  in  other  cases.  Some  confidence  is,  perhaps 
unavoidably,  placed  in  the  representations  made  by  the  solicitors,  and  however  rare  it 
may  be,  and  I  believe  it  to  oe  very  rare,  for  solicitors  to  abuse  such  confidence,  it 
must  be  admitted,  that  in  this,  as  in  other  cases  where  confidence  is  placed,  there  may 
be  all  the  fraud  which  the  confidence  renders  possible.  Svxih  frauds  would  be  rendered 
impracticable,  if  the  registrar  were  to  rec^uire  the  solioitors  to  sign  a  copy  of  the 
minutes,  and  preserve  the  signed  copy  in  his  office. 

But  the  whole  course  of  proceeding  appears  to  me  to  shew,  that  if  the  Petitionera 
were  nntrHly  stated  to  have  admitted  assets,  the  statement  must  have  beeo  introduced 
wilfully  and  fraudulently,  and  not  through  any  accident  slip,  or  mistake. 

Now,  Mdssrs.  James  and  Henry  Lowe  were  solicitors  for  tibe  Petiti<merB.  Bfr. 
Montriou  was  the  solicitor  for  the  Pluntiflk  Davenport  and  wife.  Minutes  of  the 
decree  were  prepared  soou  after  the  hearing  of  the  cause.  There  is  no  direct  evidence 
that  notice  to  attend  on  settling  the  minutes  was  served  on  Messrs.  Lowe.  Mr. 
Garey  says,  that  no  such  notice  was  given,  and  I  will  not  conjecture  whether  there 
was  or  was  not  any  meeting  or  attendance  without  such  notice,  but  it  seems,  that  on 
the  10th  of  July  1830,  notice  to  attend  on  settling  the  minutes  was  served  on  some 
other  parties,  and  on  the  24th  of  July  1830  Mr.  Montriou  wrote  to  [616]  his  client 
Mr.  r^venport  as  follows: — "The  decree  in  the  case  against  Edward  and  Eoger 
Manners  is  just  now  drawn  up  and  completed,  and  will  be  immediately  prosecuted. 
Sufficient  assets  are  admitted  of  Mrs.  Stafford  to  answer  her  lialnlitiei,  therefore,  it 
will  be  necessary  to  inquire  as  to  her  father's  estate  only.  Whatever  may  have  come 
to  her  hands  in  her  lifetime,  will  have  to  be  made  good  by  them,  whether  she  really 
left  sufficient  or  not."  There  is  no  reason  to  suppose  that  this  letter  was  known  to 
Messrs.  Lowe.  It  only  shews,  what  was  the  communication  made  by  the  solicitor  of 
the  Plaintiff  to  his  client,  and  what  the  solicitor  supposed  he  had  done.   It  stated, 
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incorrectly,  tiiat  the  decree  was  drawn  up  and  completed,  it  oould  only  hare  been  in 
minutes,  and  the  minutes,  of  which  a  copy  was  given,  contained  a  clause  relative  to 
FurzoD  Manners,  which  is  not  in  the  decree  as  completed ;  but,  on  the  6th  of  August 
1830,  Messrs.  Lowe,  in  the  performance  of  their  duty  as  the  solicitors  of  the 
Petitioners,  applied  for  and  obtained  a  copy  of  the  minutes.  The  mere  wplioatioa  for 
the  minutes  ahews,  not  only  that  Messrs.  Lowe  were  attending  to  their  duty,  but  also 
that  they  knew,  that  the  minutes  were,  either  in  fact  prepared,  or  were  probably  in 
sach  a  state,  that  a  copy  of  them  might  then  or  soon  after  would  be  obtaineid.  Messrs. 
Lowe  did,  in  &ct^  obtain  a  copy,  and  that  copy  which  has  been  lunduoed  in  Courts 
eontains  tiie  clause  now  comjdaused  of  as  to  tbeadmissioD  oi  asaeta,  in  the  same  words 
as  are  contained  in  the  decree  which  was  passed.  From  that  time,  therefore,  I  must 
consider  that  Messrs.  Lowe  knew  of  that  clause.  It  is  not  to  be  believed,  and  I  do 
oot  believe,  that  Messrs.  Lowe  obtained  the  minutes  of  a  decree,  materially  affecting 
the  interests  of  their  clients,  without  reading  them,  and  if  they  had  not  previously 
consented  to  the  admission  of  assets,  I  do  not  believe  that  they  would  have  silently  sub- 
mitted to  [616]  au  attempt  bo  gross  to  defraud  their  clients,  by  charging  them  personally, 
instead  of  requiring  them  to  account  Mr.  Lowe  would,  undoubtedly,  have  waited  for 
DO  notice  or  summons,  but  would,  instantly,  have  proceeded  or  sent  to  the  registrar's 
office,  and  put  a  stop  to  any  further  prooeeding  npon  each  an  unautboriMd  and 
improper  alteration  of  the  decree. 

The  aoqniescenoe  ai  Mr.  Lowe  with  those  minutes  in  his  poeseesion,  fully  per- 
susdes  me,  diat  they  were  prepared  with  his  knowledge  and  consent^  wbcrfiher  he 
attended  t^e  settling  of  the  minutes  or  not;  but  in  the  Dili  of  costs  of  Meaira.  Lowe 
it  appears  that  they  charged,  not  only  for  the  minutes  which  they  obtained,  bat  also 
for  a  close  copy  of  them,  and  for  attending  the  settling. 

It  was  said,  that  solicitors  are  in  the  habit  of  charging  for  services  and  business 
which  they  never  perform,  and  that,  therefore,  the  charge  for  attending  the  settling 
18  no  proof  that  there  was  any  such  attendance. 

Now  I  have  been  informed,  that  solicitors  frequently  do  charge  for  particular  acta 
of  business,  which,  upon  the  occasion  to  which  they  relate,  may  not  have  been 
necessary  or  required  for  the  interests  of  their  client,  and  this,  becaose,  in  the  taxa- 
tion of  costs  for  the  whole  business  done,  such  chargejB  are  allowed,  whilst  the  charges 
allowed  for  other  services  ol  the  utmost  value  and  importuice,  touly  rendered  to  their 
dients,  are  so  inadequate,  that  unless  some  compensation  were  allowed  in  another 
way,  no  adequate  remuneration  would,*  upon  taxation,  be  given  for  the  transaction  of 
the  whole  business.  (See  Lucas  v.  Pakock,  8  Beav.  I.)  It  is  mu<^  easier  to  censure 
than  to  remedy  this  [617]  state  of  things,  which,  under  all  the  circumstances,  is  more 
to  be  resetted  than  blamed.  The  blame,  which  there  may  be,  is  more  with  higher 
authorities  than  with  the  solicitors,  who,  having  regard  to  the  rules  of  taxation,  cannot 
help  themselves.  The  remedy,  if  any  is  to  be  found,  must  be  had  by  the  discovery  of 
some  improved  mode  of  remunerating  solicitors,  by  which  the  remuneration  may,  on 
every  occasion,  be  made  adequate  to  the  real  and  just  value  of  the  important  services 
which  are  rendered. 

£^t  doing  and  charging.for  some  things  not  required  for  the  interest  of  tiie  clients, 
and  for  which  the  client  has,  or  is  supposed  to  have  compensation  by  tiie  undercharge 
-whieb  is  allowed  a^unst  him  for  services  truly  rendered,  is  a  very  different  thing 
from  making  a  fictitious  charge,  as  for  bnriness  done  on  a  most  important  occasion, 
nhm,  in  fact,  such  business  was  not  done,  and  the  interest  of  the  client  was  wholly 
neglected.  I  very  much  incline  to  think,  that  the  charge  in  the  bill  of  Messrs.  Lowe 
ought  to  be  considered  as  evidence,  either  that  the  settling  of  the  minutes  was  attended 
by  Messrs.  Lowe,  or  that  they  introduced  a  charge,  which  they  knew  would,  under 
ordinary  circumstances,  be  allowed,  in  order  to  obtain  compensation  for  some  other 
meeting  or  attendance  when,  the  minutes  were  agreed  upon,  but  for  which  a  charge 
would  not,  under  ordinary  circumstances,  be  allowed.  If  Mr.  Lowe  had  meetings 
with  Mr.  Montriou,  at  which  the  minutes  were  agreed  upon,  and  by  the  result  of  such 
msetini^  the  client  had  all  the  benefit,  whidi  could  have  been  obtained  b^  attending 
the  registrar  on  settling  the  minutes,  notice  and  at^ndanoe  on  the  regiativr  would 
have  become  wholly  unnecessary,  and  if  a  charge  for  such  a  meeting  wolud  not,  under 
ordinary  circumstances,  have  been  i^owed  on  taxation,  the  substitution  of  a  charge 
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for  attending  the  registrar,  which  would  be  allowed,  [618]  though  no  attendance  did, 
in  faot,  take  place,  might  not  appear  so  unreasonable,  and  for  anything  which  I  know 
to  the  contrary,  this  course  might  have  been  in  accordance  with  the  practice  of 
solicitors  which  has  been  noticed  at  the  Bar ;  but  upon  the  fact,  there  is  no  evidence. 

It  appears,  that  the  original  decree  was  delivered  out  of  the  registrar's  cd&oe  oa 
the  21at  of  August  1830,  and  that  soon  afterwards,  the  Petitioners  purehaaed  tiie 
Plaintiff's  interest  which  was  assigned  to  them,  aod  they  were  enabled  by  power  of 
attorney  to  prosecute  the  suit  in  the  name  of  the  Plaintiffs.  It  is  to  be  regretted 
that  the  instruments  by  which  thie  transaction  was  carried  into  effect  have  not  been 
produced,  but  the  transaction  itself  was  completed  by  an  order  made  on  petition,  in 
the  month  of  November  1830. 

It  is  difficult,  I  ovu  almost  impossible,  for  me  to  conceive,  that  the  negotiation 
for  this  purchase  and  for  the  power  could  have  been  conducted  between  the 
Petitioners  or  their  solicitors,  Messrs.  Lowe,  and  the  Davenports,  or  their  solicitor, 
Mr.  Montriou,  without  a  complete  understanding  as  to  the  nature  and  contents  of 
the  decree.  The  Plaintiffs  had  succeeded  to  the  length  of  obtaining  a  decree,  the 
decree  as  pronounced  in  Court  did  not  contain  any  admission  of  assets,  which  how- 
ever had  afterwards  been  introduced,  and  Messrs.  Lowe  had  in  their  possession  a  oopy 
of  the  minutes  with  the  insertioD  of  that  admission  of  assets.  In  Uiese  circumstances, 
the  clients  of  Messrs.  Lowe  purchase  the  Plaintiff's  interest  and  obtain  a  power  oi 
attorney  to  prosecute  the  suit  or  decree.  If  there  was  no  more  in  the  case,  I  own 
that  I  could  not  suppose  Messrs.  Lowe  to  have  been  ignorant  what  the  decree  was. 
It  was  after  this  assignment  of  the  Plaintiffs'  interest  to  the  Petitioners,  that  the  [619} 
decree  was  passed  and  entered.  It  does  not  appear  at  whose  instance  this  was  ctone^ 
but  in  this  state  of  things,  the  Petitioners,  being  Defendants  and  accounting  parties, 
were  also  entitled  to  prosecute  the  suit  in  the  names  of  the  Plaintiffs,  and  the  decree 
being  carried  into  the  Master's  office,  the  Petitioners,  by  Messrs.  Lowe  their  solicitors, 
undertook  the  prosecution  of  it,  and  they  did  prosecute  it  till  the  month  of  February 
1833 ;  not  indeed  with  any  alacrity  or  vigour,  but  such  prosecution  as  there  was,  was 
theirs,  and  was  continued  for  two  years,  and  I  am  desired  to  suppose,  that  during 
the  whole  of  this  time,  Messrs.  Lowe  were  entirely  ignorant  of  a  most  important 
clause  in  the  decree  which  they  were  prosecuting,  that  diey  were  the  facile  and 
negligent  dupes  of  the  other  solicitors  in  the  case,  and  were  supinely  permitting  their 
clients  to  be  the  victims  of  a  gross  deception. ,  It  is  impossible  for  me  to  believe  this. 
I  have  read  Mr.  Garey's  affidavits  with  attention.  He  may  now  have  forgotten  man/ 
things  which  he  knew  fourteen  or  fifteen  years  ago.  If  he  knew  no  more  than  h& 
has  stated  in  his  affidavits,  I  should  be  inclined  to  think  that  Mr.  Lowe  transacted  a. 
good  deal  of  this  business  without  his  being  informed  of  it. 

Being  of  opinion,  that  Mr.  Lowe  knew,  or  at  least  must  be  deemed  to  have  known 
the  contents  of  this  decree,  before  it  was  passed  and  entered,  it  is  not  necessary  to 
discuss  many  of  the  matters  which  were  noticed  in  the  argument.  Mr.  Garey  became 
partner  with  the  Lowes  in  September  1832.  The  prosecution  of  the  decree  was 
committed  to  the  Charlesworths  and  the  Calverts  in  February  183  .  It  may  be 
mwumed,  that  the  proceedings  then  became  hostile,  and  this  was  after  Mr.  G(arey 
became  a  partner  with  Messrs.  Lowe,  and  seven  years  before  the  deat^  of  Mr.  James 
Lowe.  In  the  month  of  May  1833  a  petition  was  presented  in  the  [620]  cause, 
relating  to  the  sale  of  certain  canal  shares,  and  by  that  petition  and  an  affidavit  made 
by  Mr.  Garey  in  May  1833,  it  is  clear,  that  the  particular  form  of  the  decree  must 
at  that  time  have  been  brought  personally  to  the  notice  of  Mr.  Garey.  In  his  first- 
affidavit  he  says,  that  he  did  not  discover  that  the  decree  had  been  drawn  up  upon  an 
admission  of  assets,  until  long  after  the  same  had  been  passed,  and  not,  as  he  best- 
recollects  and  believes,  till  the  year  1834,  and  that  his  attention  was  directed  to  it  by 
the  solicitor  for  one  of  the  pacrties  before  the  Master,  and  he  then  made  certain 
inquiries  of  Mr.  Golville,  the  registrar,  and  that  the  draft  minutes  could  not  be  found 
and  in  another  affidavit,  filed  in  June  last,  he  says,  that  after  he  discovered  the 
admission  ot  assets,  and  before  the  death  of  Furzon  Manners  (is.,  before  M»r  1836)^ 
the  introduction  of  such  admission  was  the  subject  of  frequent  oonversaticHiB  between 
him  and  Mr.  Montriou,  and  Mr.  Spike,  and  Mr.  Millard,  who  were  solicitors  in  thfr 
cause,  and  that  several  meetings  took  place  at  the  registrar's  office,  for  the  purpose  o£ 
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«oiTaetiDg  the  mistake,  aa  he  calls  itj  and  he  bdierea,  tiiat  the  decree  would  have 
been  corrected  at  that  time,  if  the  <Higinal  decree  ooald  have  been  found,  bat  that  in 
conseqneDce  of  the  decree  not  beins  to  be  found,  ^e  same  conld  not  be  corrected.  It 
may  perhaps  be  thought^  that  Mr.  Garey  introduced  into  this  part  of  his  affidavit  the 
names  of  three  persons,  the  place  where  they  held  several  meetings,  and  the  circum- 
stance of  the  decree  being  not  to  be  found,  for  the  purpose  of  corroborating  his 
statement  that  he  took  steps  to  correct  the  decree  at  no  long  time  after  he  discovered 
it   If  80,  it  proves  unfortunate  for  that  object,  that  Mr.  Montriou,  one  of  the  three 

S arsons  named,  had  absconded  at  the  time  when  the  affidavit  was  made ;  that  Mr. 
pike,  uiother  of  them,  was  dead ;  aad  that  Mr.  Millard  has  made  no  [021}  affidavit ; 
that  the  origin^  decree,  though  it  might  have  been  missing  at  that  time,  of  which  I 
have  no  evidence  but  Mr.  Guey's,  is  now  |Ht>duced.  There  is  nothing,  except  Mr. 
Carey's  statement  that  Mr.  Montnou  told  him  that  ihe  decree  and  eertam  Iwiefs  were 
lost,  to  shew  that  the  decree  might  not  have  been  produced  at  any  time^  and  although 
some  meetings  might  have  taken  place  at  the  registrar's  office,  there  is  no  pretence 
that  they  took  plaice  in  the  presence  of  the  registrar,  or  with  his  knowledge,  nor  any 
apparent  pretence  for  saying,  either  that  the  original  decree  could  have  been  then 
altered,  if  then  produced,  or  that  a  plain  and  admitted  error  in  the  decree  could  not 
have  been  corrected  by  proper  authority,  without  production  of  the  original  decree, 
if  the  non-production  of  it  were  sufficiently  accounted  for.  I  own,  therefore,  that  I 
cannot  pay  any  attention  to  this  statement ;  the  onl^  circumstance  in  favour  of  it  is 
the  absence  of  any  affidavit  from  Mr.  Millard,  but  it  is  not  very  material.  If  we 
could  suppose  that  neither  Messrs.  Lowe  nor  Mr.  Grarey  had  any  fnior  knowledge, 
Hr.  Garey  personally  knew  of  the  admission  of  assets  in  May  1833.  The  abatement 
occasioned  oy  the  death  of  Furson  Manners  did  not  take  place  till  two  years  after- 
wards^ in  May  1 835,  and  such  meetings  and  conversataons  as  are  allied  to  have  takm 
plaee  in  the  registrar's  office,  would  not  have  been  any  sufficient  Mcose  for  the  delay 
of  Petitioners  in  making  a  proper  application  to  the  Court,  neither  is  tiie  abate- 
ment a  proper  or  sufficient  excuse.  The  other  parties  seem  to  have  made  a  succession 
of  blunders,  in  their  attempts  to  revive  the  suit.  It  was  by  no  means  improper  for 
Mr.  Grarey  to  point  out  and  object  to  those  errors,  but  it  is  to  be  remembered,  that 
the  clients  of  Mr.  Gfwey  had  it  in  their  power,  if  they  thought  fit,  to  take  steps  for 
procuring  a  proper  revivor  at  their  own  instance,  and  it  is  incredible  that  [S22j  Mr. 
^^*i%y>  &  gentieman  of  knowledge  and  experience,  seeing  his  clients,  as  he  supposed, 
in  danger  of  suffering  by  an  erroneous  admission  of  assets  in  the  decree,  would  not 
have  em^doyed  every  practicable  means  of  bringing  the  matter  under  the  consideration 
of  the  Courts  so  as  to  avoid  the  necessarily  injurious  consequences  of  delay.  It  must 
have  been  so»  if  the  only  object  had  been  to  correct  a  mistake. 

It  is  said,  and  in  some  respects  truly,  that  the  question  as  to  consent  to  the 
admission  of  assets  is,  under  the  circumstances,  to  be  determined  by  probabilities ;  it 
is  made  so,  partly  by  the  deaths  or  absence  of  witnesses,  and  partly,  I  think,  by  the 
absence  of  important  documents ;  but  I  have  no  hesitation  in  saying,  thaf^  in  my 
opinion  and  upon  the  facts  before  me,  and  so  far  as  the  question  depends  on 
probabilities,  the  probability  of  there  having  been  a  consent  in  the  registrar's  office 
preponderates  immeasurably  over  the  probability  that  there  was  no  consent.  In  the 
history  of  this  cause,  there  are  circumstances  rendering  it  not  unlikely  that  assets 
mieht  be  admitted ;  and  on  the  whole,  I  am  of  opinion,  that,  upon  the  faots  proved 
and  admitted,  and  upon  the  inferences  necessarily  arising  upon  them,  I  must  consider 
that  a  consent  was  given  to  the  admission  of  assets,  before  the  decree  was  passed  and 
entered,  and  that  the  admission  is  binding  upon  the  parties. 

Being  <rf  this  opinion,  it  is  not  necessaiy  for  me  to  decide  upon  the  question  of 
fom,  but  some  observation  upon  it  may  not  be  improper. 

It  is  clear,  that  if  a  party  has  been  induced,  by  fraud,  to  consent,  or  has,  by 
mistake,  consented  to  a  decree,  the  Court  has  the  power  to  relieve  him,  and  will  do  so 
upon  being  satisfied  that  the  fraud  or  mistake  existed,  £023]  that  the  conduct  of  the 
party  himself  has  not  deprived  him  of  his  title  to  relief,  and  that  the  relief  can  be 
given,  with  due  regard  to  the  just  interests  of  others.  I  doubt  whether  the  form  of 
proceeding,  in  such  cases,  is  strictly  settled,  or  whether  the  same  fonh  is  exclusively 
appUoaUe  to  all  cases.   If  the  application  for  relief  is  made  immediately,  and  before 
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any  proceeding  of  any  kind  has  be«n  bad,  and  if  the  evidence  be  clear,  a  rehearing 
(Vhioh  ^aoes  everybody  in  the  same  position  as  when  the  consent  was  given^  or 
supposed  to  be  given),  would  probably  be  sufficient ;  if  the  application  be  after  the 
lapse  of  years,  after  devolution  of  title,  and  after  various  proceedings  are  had,  the 
parties  may  have  done,  or  may  have  omitted  to  do  many  acts,  so  materially  affec^g 
their  rights,  as  to  ms^e  it  in  the  highest  degree  unjust,  to  place  them  in  the  same 
position  as  they  were  in  at  the  time  when  the  consent  was  given.  In  such  a  case, 
a  rehearing  could  scarcely  be  thought  of  itself  sufficient.  • 

Again,  there  may  be  differences,  in  this  respect,  between  cases  of  fraud  and  cases 
of  mistake.  In  cases  of  fraud,  the  party  aggrieved  may  file  an  original  bill  for  relief^ 
and  it  may  well  be  thought  that  he  ou^bt  always  to  do  sa 

I  consider  this  to  be  a  case,  in  which,  if  relief  could  be  had,  it  must  be  on  the 
ground  of  fraud  and  not  on  the  ground  of  mistake.  If  Mr.  Montriou,  having 
obtained,  as  he  did,  a  decree  for  the  usual  accounts  of  the  personal  estate  of  Ann 
Stafford,  did  afterwards,  in  concert  with  the  other  parties,  or  eolioitors,  except 
Messrs.  Lowe,  surreptitiously  and  upon  fahe  representations,  procure  to  be  inserted 
in  the  decree,  an  admission  of  assets  of  Ann  Stafford  possessed  by  the  Petitioners, 
and  did,  with  a  view  to  attain  that  object,  omit  to  serve  Messrs.  hove,  the  solicitors 
of  the  Petitioners,  with  [{^1  notice  to  attend  the  r^strar  on  settling  the  minutes,  I 
am  of  opinion,  that  suoh  conduct  was  a  gross  fraud,  and  I  conceive  that,  on  proving 
it,  the  Petitioners  would  be  entitled  to  relief,  upon  a  proper  bill  filed  for  the  purpose. 

Bat  if  neither  fraud  nor  mistake  were  committed  in  this  case,  considering  the 
circumstances,  the  length  of  time  which  has  elapsed,  the  transactions  which  have  taken 
place,  the  absence  of  documents,  and  the  imperfection  of  other  evidence,  after  all  the 
endeavours  which  have  been  used  to  obtain  it  by  the  voluntanr  acts  of  the  parties,  I 
am  of  opinion,  that  justice  could  not  be  done  apon  a  mere  rehearing  of  the  cause  as 
it  stood  at  the  hearing  in  June  1830. 

If  the  Petitioners  bad  come  here  upon  the  admission  of  a  mistake  of  their  own,  a 
proof  that  it  might  be  corrected  without  injury  to  others,  a  satisfactory  explanation 
of  the  delay,  and  in  a  proper  form  of  proceeding,  I  will  not  say  that  they  might  not 
have  established  a  ri^ht  to  relief. 

But  as  the  case  is  brought  before  me,  and  upon  the  evidence  produced,  I  am  of 
opini<»i,  that  the  petitioD  most  be  dismissed  with  costs,  and  the  motion  granted  with 
costs. 

[626]   Carlon  t.  Farlar.   Apil  9,  July  3,  1845. 

Form  of  decree  in  a  suit  instituted  by  a  judgment  creditor,  who  had  obtained  a  char^ 
on  the  lands  of  his  debtor  under  the  1  £  2  Tiot.  o.  110.  Whether  the  debtor  is 
entitled  to  an  immediate  sale,  fame  t 

In  June  1840  the  Plaintiff  recovered  a  judgment  against  the  Defendant  Farlar, 
who  was  at  the  time  entitled  to  the  equity  of  redemption  of  certain  freehold  and 
copyhold  estates. 

By  the  1  &  2  Vict.  c.  110  (sect.  13),  a  judgment  entered  up  in  any  of  the  Superior 
Courts  is  to  operate  as  a  charge  on  all  lands,  &c.,  of  the  debtor,  and  it  is  enacted, 
that  "every  judgment  creditor  shall  have  such  and  the  same  remedies  in  a  Court  of 
Equity  against  the  hereditaments  so  charged  by  virtue  of  this  Act,  or  any  part 
thereof,  as  he  would  be  entitled  to,  in  case  the  person  against  whom  such  judgment  shall 
have  been  so  entered  up  had  power  to  charge  the  same  hereditaments,  and  had,  by 
writing  under  his  hand,  agreed  to  charge  the  same  with  the  amount  of  such  judgment 
debt,  and  interest  thereon." 

In  September  1841  the  judgment  creditor  filed  his  bill  against  Farlar  and  & 
subsequent  judgment  creditor  praying  a  foreclosure,  or,  in  the  alternative,  a  sale  of 
the  estate  and  payment  thereout  of  wuit  was  due  to  the  Plaintiff. 

The  cause  now  came  on  for  hearing. 

Mr.  Chandless  and  Mr.  Southgate,  for  the  Plaintiff,  insisted  on  an  immediate  sale. 
r626n  Mr.  White,  for  a  subsequent  incumbrancer. 

Mr.  Lee,  for  the  Defendant  Farlar,  aigued,  that  no  sale  ought  to  be  ordered  until 
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six  months  after  the  Master's  report.  He  cited  Fain  v.  Smith  (2  Mf  1.  &  K.  417),  and 
Parhr  r.  Hmmjield  (2  Myl.  &  K.  419). 

The  Mastkr  of  the  Roli^  [Lord  Xjaogdalel  said  he  would  consider  the  point. 

Od  s  subsequent  day,  the  Plaintiff  oonsentea  to  give  the  six  months'  time,  and  it 
was  declared,  that  the  Plaintiff  had  a  valid  charge  upon  the  equity  of  redemption  of 
the  freehold  and  copyhold  hereditaments  for  the  iudgment  debt  and  interest.  It  was 
referred  to  the  Master  to  take  the  account,  and  the  Defendant  was  ordered  to  pay 

amount  and  costs,  and  in  default  of  payment  within  six  months  after  the  report 
(the  Plaintiff  not  objecting  to  such  delay  of  six  months),  the  property  was  ordered  to 
be  sold  sabject  to  the  jffior  incumbrances  and  the  produce  applied  in  payment  of  the 
PlaiDtaff. 


[K27]  Karl^  Nelson  v.  Lord  Bbidfobt.   July  4,  5,  7,  9, 10,  Nov,  4, 1846. 

[S.  C.  10  Jut.  871.] 

As  to  the  mode  in  which  a  foreign  law  ought  to  be  proved  in  an  English  Court  of 
Justice,  and  observations  on  the  difficulties  in  adjudicating  thereon. 

It  is  a  rale  of  English  law,  that  no  knowledge  of  forei^  law  is  to  be  imputed  to  an 
English  Jud^  sitting  in  a  Court  of  mere  English  junsdiotion. 

As  cases  arise,  in  which  the  rights  of  parties  litigating  in  English  Courts  cannot  be 
determined,  without  ascerbunin^,  to  some  extent,  what  is  the  foreign  law  applicable 
in  such  cues,  fcoreign  law  and  its  application,  like  any  other  restuts  of  knowledge 
and  experience  in  matters  of  vhicdi  no  knowledge  is  imputed  to  a  Judge,  must  Be 
proved  as  facts  are  proved,  by  apiHvpriate  evidence,  i.e.,  by  properly  qualified 
witnesses,  or  by  witnesses  who  can  state,  from  their  own  knowledge  and  experience, 
gained  by  study  and  practice,  not  only  what  are  the  wQrds  in  which  the  law  is 
expressed,  but  also  what  is  the  proper  interpretation  of  those  words,  and  the  legal 
meaning  and  effect  of  them  as  applied  to  the  case  in  question. 

There  may  be  cases  in  which  a  Judge  may  take  upon  himself  to  construe  the  words 
of  a  foreign  law,  and  determine  their  application  to  the  case  in  question,  especially 
if  there^oould  be  a  variance  or  want  oi  clearness  in  the  testimony.  Senile. 

Witnesses,  in  giving  their  teetim(Hiy  on  foreign  law,  may,  if  they  think  fit,  refer  to 
laws  or  to  treatises,  for  the  purpose  of  aiding  their  memory  uprai  the  subjeet  of 
their  examinaticm ;  but  in  general,  it  is  the  testimony  <rf  the  witness,  and  not  the 
authority  of  tile  law  or  of  the  text  writer,  detached  from  the  testimony  of  the 
witness,  which  is  to  influence  the  Judge. 

A  party  is  not  bound  to  produce  a  written  law  or  decree  which  his  witness,  in  proving 
a  foreign  law,  refers  to. 

Witnesses,  in  proving  a  foreign  law,  referred  to  certu'n  passages  in  law  books.  Held, 
that  this  dia  not  give  the  opposite  party  a  right,  without  farther  proof,  of  reading 
any  other  passages  from  the  same  works. 

On  a  question  of  foreign  law,  a  joint  written  opinion  ^ven  by  two  jurists,  was 
exhibited  to  them  on  their  examination,  which  they  venfied  as  being  according  to 
the  law  of  the  foreign  country.   Held,  that  this  evidence  was  receivable. 

This  cas^  which  is  reported  atUe  (6  Beavan,  296,  and  7  Beavan,  196),  on  other 
pcHnts,  now  came  before  the  Court  upon  exceptions  to  the  Master's  report.  Those 
lebAtng  to  tiw  reception  of  evidence  were  first  taken. 

The  statement  of  the  case  contained  in  the  judgment  of  the  Court  requires  no 
farther  additions. 

Mr.  Xiuney,  Mr.  Gardner,  and  Mr.  R.  Palmer,  for  the  Plaintiff. 

Mr.  Turner,  Mr.  Hodgson,  and  Mr.  Bowyer,  for  the  Defendants  I*ord  and  Lady 
firidport. 

Mr.  Lewio,  for  another  Defendant. 

[628]  Nov.  4.  The  Master  of  the  Rolls  [Lord  Langdale].  This  case  was 
heard  on  excejAions  taken  to  the  Master's  report,  dated  the  17th  of  December  1844, 
and  made  in  pursuauoe  of  the  decree  of  the  28th  of  April  1841,  whereby  it  was 
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ol  Ae  Defendant^  Lord  and  Ladj 
R  wc  cM  by  the  PlMutiff**  witoew  Viola,  or  Bpeoifiedi| 

haT0  permitted  the  Plaintiff  to  read  from  the 
IDT  :iu  I>eieDduitB,  Lord  and  Lady  Bridport,  such  paaagei  i 
iba  afidaritB  ot  Hagfa  Jackson,  oontainiiig 

laght  to  hare  permitted  the  Plaintiff  to  read  from 
"  of  the  Defoidants,  Lord  and  Lady  Bridport, 
,:aBn.ir  mmmm  m  were  purported  to  be  extracted  or  set  forth  in 
il»  Defendants,  Lord  and  Lady  Bridp(»ih 

 aIjBp%  that  the  Master  ought  to  hare  permitted 

3»  o«a  ei^bits,  passatffes  whion  supptvt  or  authorize 
and  not  cited  By  them,  nor  speci^ly  referred  to  I 


~      . '  ?*mnd  aOegBB.  that  the  Master  ought  to  have  permitted 

'  It.  .4  ■    •        -we  4xai^?fC&  mA  English  translations  of  parts  thereof,  oontsimj 
It  designating  parts  of,  the  original  text  of  such  Ism  i 


f  ?*»mcaf  and  the  exceptiu^  Defendants  allege,  that  the 
rwz  m  tridence  the  joint  opinion  of  Ru^ero  and  Cacace. 
,.uLui  rdate  to  the  manner  in  which  uie  Master  has  dealt 
riPiiMfcBtir.  Lord  and  Lady  Bridport. 

in  which  he  has  dealt  with  the  eridenee  of 


^    -vo.-A^  vhitfi  WW  are  to  be  considered  with  reference  to  the  mo 
^      xiichi  to  be  proved  in  an  English  Court  of  Justice. 
'* '      .     ^  t  »«s     English  Judge  cannot  be  familiar ;  there  are  many  of 

"  ^' .  ^  .-  njtMnai :  there  is,  in  every  case  of  foreign  law,  an  absence  oil 
intrwW^  wd  ready  associations  which  assist  him  in  the 
n.  -gjffT-jitf  wl^h  is  the  English  law,  and  of  the  manner  in  whic 

"  '  **"       M^nMdk  3*  •  «i*w  s^**      circumstances  to  which  it  is  applicable. 
**<-'''     ^  r^.^^       ^nial  and  necessary  assistance  afforded  by  the  accumi>i 

AM  iiMgfrtiiTr"  contained  in  the  arguments  which  are  addi 
. .  ^  jmiTMr^  liable  to  be  misled  by  the  erroneous  suggestioo  of  a 

-  1.^  mind,  and  are  pressed  upon  him  on  all  aides.  These  diffieoli 
r^vtucc;.  «vy«i  in  eases  in  which  he  may  hava  before  him  the  very  wo~^' 


-^vvv^i  lo  have  been  the  law  applicable  to  the  events  in  qv 
"        tMM  ^  u>  be  [Koved,  that  the  law  has  not  been  le^slatively 
""^  ^  '       ^  bllen  into  disuse,  and  that  the  words  have  been 


dicers.   The  construction  may  have  been,  probably  has  been, 
-•-'^  "  *'»»w*if  d«*W<* :  instead  of  one  decision,  there  may  have  been  a  Id 
^-        *  ?*  .  vaiyin^  more  or  less,  from  each  other,  and  ultimately  endi 

^'  "'^^  "  \  ^ww  owbt  to  be  ap^ied  in  the  partiealar  case. 
.    M  *  ^||i(h  ariica  under  such  circumstances  is  obviously  very  threat;  bi 

"*^^'i««td.  when  the  law  itself,  or  the  form  or  collocation  of  words  i 
.  X.  •sM*  T^jJJ^ffled,  has  never  been  authoritatively  expounded,  but  is  to  * 
»  •  ■"  ''^^  **  *  J«<«i^8  or  usages,  or  from  the  opinions  of  unauthorised  writwi 
^,.««w  -  ^  „nch  that  is  acknowledged  to  be  existing  law,  and  also,  in  th 

— *i        ****  ^  irhieh  is  contrary  to  existing  law.   The  decisions  were  subject  I 
*?*V^y  jjgy^  been,  altered  by  subsequent  decision,  and  the  preci 
*^        jTy  ^       case  in  question,  may  only  be  ascertainable,  by  mesna  i 
,  ^.  '.-.ivxi  deduction  from  all  that  has  passed  in  the  Courts  on  di 

^.         ».t«.yrwu  information  as  to  a  foreign  law,  has  not,  in  himseB 

.^.s^**  lid!iiSuishing  the  correct  from  the  incorrect  proposition  of  a  teffl 

•K*.**  ''f^J^iJjooBMaerid  the  nature  of  the  difficulties  which  frequently  arise 
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h  oor  own  Courts,  in  the  investigation  of  £ngHsh  law  applicable  to  partionlar  oases, 
Ind  the  mode  of  reasoning  and  investigation  by  which  it  is  endeavonred  to  surmount 
^km  difficulties,  will  perceive  what  presumption  it.wduld  often,  nay  generiUly,  be,  in 
b  Kigliah  Judge  to  attempt  to  apply  the  same  process  to  the  investigation  of  a 
breign  law,  and  the  consideration  m  its  proper  application  to  particular  cases.  The 
pie  of  English  law,  that  no  knowledge  of  foreign  law  is  to  be  imputed  to  an 
bglish  Judge  sitting  in  a  Court  of  only  English  jurisdiotion,  is  nndoubtedly  well 

F  And  as  eases  arise,  in  which  the  rights  of  parties  h'tigating  in  English  Courts 
MBOOt  be  determined,  without  ascertaining,  to  some  extent,  what  is  the  foreign 
b*  ^licable  in  such  cases,  the  foreign  law  and  its  application,  like  an^  other 
baits  of  knowledge  and  experience  in  matters  of  which  no  knowledge  is  imputed 
[s  the  Judge,  must  be  proved,  as  foots  an  proved,  by  appropriate  evidence,  is.. 
If  [ffoperiy  qnalified  witnesses,  or  by  witnesses  who  can  state,  from  their  own 
knovledge  and  experience,  gained  by  study  and  practice,  not  only  what  are  the 
Inrds  in  which  the  law  is  expTeflsed,  hut,  also,  what  is  the  proper  interpretation  of 
■oae  words,  and  the  legal  meaning  and  effect  of  them  as  applied  to  the  case  in 

■KStiOD. 

r  [537]  Such  I  conceive  to  be  the  general  mie;  but  the  cases  to  which  it  is 
Iplieable  admit  of  great  variety.  Though  a  knowledge  of  foreign  law  is  not  to  be 
Bpated  to  the  Judge,  you  may  impute  to  him  such  a  knowledge  of  the  general  art 
f  reasoning,  atT  will  enable  him,  with  the  assistance  of  the  Bar,  to  discover  where 
iDacies  are  probably  concealed,  and  in  what  oases  he  ought  to  require  testimony 
lore  or  less  strict.  If  the  utmost  strictness  were  requir^  in  every  case,  justice 
■^t  often  have  to  stand  still ;  and  I  am  not  disposed  to  say,  that  there  may 
M  be  cases,  in  which  the  Jndge  may,  withont  impropriety,  take  upon  himself  to 

■iDstrue  the  words  of  a  foreign  law,  and  determine  thfflr  application  to  case 
I  question,  especially  if  there  ^ould  be  a  variance  or  want  of  deamen  in  the 
MtimoDy. 

Id  the  case  of  Lmdo  v.  Belisario  (1  Hagg.  C.  C.  216),  in  which  the  evidence  taken 

Kn  the  interrogatory  was  not  clear  ana  positive.  Lord  Stowell  thought,  that  he 
lid  not  transgress  his  dnty  if  he  looked  Myond  the  evidence,  bnt  not  farther  than 
■6  evidence  fairly  led ;  and  in  both  the  cases  of  Lindo  v.  BeVaario  and  DalrympU  v. 
WTympk  (2  Hagg.  54,  58,  81),  I  understand  htm,  not  to  have  considered  any 
patlwrity,  opinion,  or  passage  not  distinctly  referred  to  by  the  witnesses,  and  so 
pot  to  have  looked  farther  tban  be  considered  the  evidence  to  have  fairly  led,  and 
yet,  to  have  gone  beyond  the  evidence,  in  considering,  for  himself,  the  effect  of  the 
pntbmty  referred  t<^  with  the  view  of  acquiring  for  himself  notions,  by  which  he 
Nght  be  better  able  to  decide  uptm  the  effect  of  the  varying  or  obscure  testimony  of 
tte  witnesses. 

f  There  are  other  oases,  in  which  it  appears  to  me,  that  this  is  a  mode  of  proceeding 
Ivbieh  might  not  be  im-||S88Tproperly  adopted ;  but  such  cases  seem  to  be  exceptions 
m  the  general  rule,  and  in  all  of  them,  it  would  be  necessary  to  use  great  caution.  A 
^fodge,  endowed  as  Lord  Stowell  was,  might  perhaps  safely  do  some  things  which 
bUief  Judges  might  find  it  very  hazardous  to  imitate.  In  this,  as  in  so  many  other 
fiBatances,  there  is  room  for  the  exercise  of  a  sound  and  cautious  discretion,  by  the 
ttsployment  of  which,  Courts  are  enabled  to  bring  some  cases,  otherwise  interminable, 
foa^tod  and  even  satisfactory  conclusion. 

I    The  ojHnicHi,  the  considerato  and  carefully  formed  opinion,  which  is  the  result  of 
!Vqr  man's  knowledge  and  experience  applied  to  a  complicated  case,  is  founded  upon 
views  of  the  subject  so  extensive,  upon  authorities  so  far  differing  in  value,  and  upon 
Meh  various  decrees  of  practice,  that  it  would  be  impossible  to  tmoa  all  the  sources 
ftcm  whence  it  is  derived,  or  to  examine  and  determine  upon  the  elements  of  which 
it  composed ;  and  it  is  held  to  be  sufficient,  if  a  person  proved  to  be  experienced 
sod  to  have  had  the  means  of  acquiring  an  accurate  knowledge,  thinks  fit  to  state 
:  ^tinetly,  that,  in  his  opinion,  the  law  and  its  application  to  the  case  in  question  are 
i  nch  as  he  states  them  to  be.    An  opinion  so  proved  must  be  received  and  attended 
^  BQbiect  to  the  observations  which  may  be  justly  made  upon  the  witnesses 
^iMUnves,  upon  the  circumstanees  under  which  tiieir  testimony  is  given,  and  upon 
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the  opiuion  under  oonnderation,  whether  oonteutad  witii  the  o^iii«u  of  otb« 

witnesses  or  not 

Considering  the  nature  of  the  case,  it  seems  to  me,  that  the  witneesee,  in  giviv; 
their  testimony,  may,  if  ther  thinV  iit,  refer  to  laws  or  to  traiti«es»  for  the  purpose  « 
aiding  their  memory  upon  ^be  aubject  of  their  examination. 

IS3S]  But,  in  general,  it  is  the  testimony  of  the  witness,  and  not  the  aathority  d 
the  mw,  or  of  the  text  writer,  detached  from  the  testimony  of  the  witness,  whidi  i| 
to  influence  the  Judge.  Hie  testimony  of  the  witness,  or  t^e  information  whidi  thl 
Judge  is  to  obtain  from  him,  ought  to  be  founded  on  the  knowledge  whieh  la 
possesses,  and  whieh  ought  to  have  been  derived,  not  merely  from  his  own  obienii 
tion,  as  a  percipieut  witness  in  Uie  oourse  of  his  own  praotioe  and  ezperioDoe^  but  alN 
from  a  study  ox  die  law  itself,  and  die  racogniwd  oommentariestherecHi,  in  oMmectiai 
with  his  own  observatione  uid  inferences,  made  in  the  course  of  his  practice; 
when  he  refers  to  laws  and  books  in  connection  with  die  testimony  he  gives,  he  mvt 
be  considered,  only  as  indicating  them  to  be  amongst  the  subjects  of  bis  consideratia 
in  the  formation  of  bis  opinion.  If  he  does  not  distinctly  say  so,  he  is  not  to  ' 
understood  as  saying  that  die  laws  or  commentaries  to  whieh  he  refers  are  the 
foundation  of  his  opinion. 

It  has  been  made  a  question  whether  a  written  law,  to  whieh  a  witness  refcn 
ought  not  to  be  produced  and  proved ;  and  there  are  oases  in  which  the  party 
been  required  to  prove  the  contents  of  the  written  law  by  formal  evidence. 

I  conceive  that  it  would  be  an  advantage,  if  evwy  law  or  commentary  to  ir 
the  witness  may  refer  were  produced ;  for  although,  I  think,  that  when  it  is  prodi 
the  Judge  has,  in  ^[eneral^  no  right  to  take  upon  himself  the  business  of  coastmisg 
and  determining  its  application ;  yet  when  the  passages  are  produced,  they  d' 
enable  die  party  affected  by  the  testimony,  not  only  to  cross-examine  the  witoea 
to  his  own  interpretation  or  inferences,  and  the  grounds  thereof,  but  ^so  to  call  otie 
witnesses  to  the  same  points. 

[6403  matters  of  foreign  law,  particularly  when  complicated,  where 

{Mirty  engaged  in  the  inquiry  is  a  mere  disciple,  where  no  adept  is  present,  and  whet 
reinvestigation,  or  further  inquiry,  must  be  allowed  in  every  case  of  surprise,  whidi 
in  thia  as  in  other  cases,  is  not  unlikely  to  happen,  the  advantage  of  immediate  cntf 
examination  is  perhaps  of  less  importance  than  might  at  first  be  suppoaed ;  and  i 
the  case  of  the  Baron  de  Bode,  it  appears  to  have  been  determined  that  the  peri 
was  not  bound  to  produce  a  written  Uw  or  decree  which  bis  witness  referred  to^  u 
die  evidence  of  the  witness  was  received,  without  die  produotaon  of  the  decree  or  ls« 
This  case  appesn  to  me  to  be  stronser  than  that  which  is  the  subject  of  the  fin 
exception  to  the  Master's  report ;  and  I  think  that  the  Master  was  ri^ht  in  reoaviif 
the  depositions  of  the  witnesses  of  the  Defendants  Lord  and  Lady  Hndport^  without 
the  books  therein  referred  to  being  produced. 

The  same  rule  applies  in  other  oases,  in  which  the  witness  possessed  a  aciendfil 
knowledge  whioh  is  not  imputed  to  the  Judge.  Thus  in  GoUur  v,  Simpaon  (5  Cut 
&  P.  73),  Lord  Chief  Justice  Tindal  did  not  allow  medical  books  to  be  read,  bs( 
said  he  saw  no  objection  to  the  witness  being  asked  his  judgment  and  the  groandl 
of  it,  which  might  be,  in  some  degree,  founded  on  books,  as  a  part  of  his  genod 
knowledge. 

If  the  laws  uid  passages  referred  to  were  authorities  understood  by  the  Judge,  if 
the  interpretations  were  to  be  his,  if  he  could,  it  priori  (and  until  it  appeared  tbit 
there  was  some  suflGcient  reason  for  his  doin^  so),  look  at  diem  nnotmneoted  wit^  ^ 
testimony,  the  case  might  be  different,  but,  in  the  first  instance,  at  least,  he  cm  [54^ 
only  regard  them  as  connected  with  the  testimony,  and,  except  with  regard  to  U» 
degree  of  weight  given  by  the  testimony,  cannot  consider  them  at  ^1  importuit 
he  reads  them,  they  may  appear  to  him  to  accord  with  the  testimony,  or  to  di:^ 
from  it.  If,  in  his  view,  they  accord  with  it,  nothing  is  gained.  If,  in  his  vier, 
they  differ  from  it,  he,  being  ignorant  of  the  foreign  law,  cannot  weigh  his  ojhdioi 
against  the  clear  and  uncontradicted  opinion  of  the  witness,  whose  opinion  ought  M 
be  derived,  not  only  from  the  citation  in  question,  but  from  all  the  sources  of  ha 
knowledge  of  the  law  of  whioh  he  is  speaking. 

The  citations,  however,  appear  to  me  to  be  material,  and  to  require  the  nort 
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Hrefol  atteation  <rf  the  other  puty,  who  may  avail  himself  of  them,  for  the  purpose 
if  oomcdog  any  eirori  or  8U[q9lying  any  defect  in  the  opinion  of  the  witness  already 
puniDed,  by  means  of  oUier  witneases  to  be  afterwards  examined  for  the  purpose. 

Thia;  however,  must  be  done  in  a  proper  manner ;  and  this  brings  me  to  tile 
|BttCioDB  raised  by  the  second,  third,  and  fourth  exceptions. 

'  I  will,  for  the  purpose  of  the  argument,  take  it  to  be,  as  the  Plaintiff  alleges,  that 
Ike  passages  of  the  several  books  to  which  the  Defendants  have  specifically  referred, 
vImb  taken  by  themselvee,  bear  a  sense,  different  from  that  which  would  fairly  be 
Maced  from  them,  if  taken  in  connection  with  other  passages  which  are  to  be  found 
■  (ha  same  books,  and  that  such  other  passages  are  specifically  referred  to  in  the 
Iftfavits  of  Mr.  Jackson.  I  say  nothing  of  the  translations,  because,  on  that  subject, 
M  eom|daint  has  been  made,  and  presuming  them  {64S]  to  be  correct,  I  have 
Imm^out  oonsidered  the  toanslations  and  the  originals  as  one. 
I  Ihe  Plaintiff,  b^ng  supposed  to  have  discovered  that  the  oi^ions  of  the 
MenduitB'  witneeses,  so  far  as  they  were  derived  from  the  {riacea  referred  to,  had 

0  solid  or  sufficient  foundation,  would  have  a  right  to  bring  that  matter  under  the 
mideration  of  the  Court.  To  that  exteot,  I  agree  with  him ;  and  if  he  had  desired 
t  examine  witnesses,  for  the  purpose  of  shewing  the  fallacy  or  correcting  the  error, 
Aoald,  upon  my  present  view  of  the  case,  have  been  greatly  disposed  to  assist  him, 
it  bad  been  necessary. 

1  But  instead  of  desiring  to  examine  witnesses  on  the  subject,  he  seems  to  have 
imed,  that  the  new  passages  which  he  proposed  to  read,  were  evidence  of  existing 
',  or  that  every  party  who  cited  a  passage  from  the  work  of  a  text  writer  was 
id  to  consider  every  other  passage  taken  from  the  same  work  as  good  law.  He 
desired  the  Master  to  permit  him  to  select,  produce,  and  read,  such  passages  as 
tbon^t  fit  from  the  books  cited  by  the  witnesses  of  the  Defendant^  Lora  and 
\j  Bndport^  in  order,  I  presume,  that  die  Master  might  himself,  and  without  the 
itance  of  any  witnesses,  consider,  whether  those  passages  were  good  law  or  not ; 
if  he  thought  them  good  law,  then  might  interpret  them,  and  consider  the  weight 

ao^ority  which  ought  to  be  attached  to  them ;  and,  after  contrasting  them  with 
passages  cited  by  the  Defendants'  witnesses,  at  last  decide,  by  his  own  judgment, 
a  the  effect  which  they  ought  to  have  in  the  cause.  I  am  of  opinion  that  the 
Iter  could  not  do  this,  and  that  the  second,  third,  and  fourth  exceptions  must 
refore  be  overruled. 

J  It  is  alleged,  that  a  particular  passage  is  erroneously  set  out  in  the  deposi- 
liDo  of  the  witness  Tedaldi,  and  certain  words  are  idleged  to  have  been  improperly 
pbatituted  for  the  word  "  eonfimudtm."  (Conferre  ifuAnn.)  It  may  be  so ;  but  i 
pnnot  etmskler  this  case  as  different  from  tne  others. 

!  Thne  is  so  much  reasiHi  to  think  that  the  substituted  words,  or  supposed  words, 
■e  a  mere  clerical  error,  capable  of  bein^  corrected  by  a  very  moderate  skiO  in 
^cbal  criticism,  that  I  regret  that  any  difference  should  have  arisen  between  the 

ries  on  the  subject. 
Bat  if  any  importance  is  attached  to  them,  and  if  any  verbal  or  clerical  error  be 
Inied,  then  the  case  is,  like  the  rest,  a  subject  of  evidence,  and  the  Master  was  right 
p  rejecting  the  passage  which  was  tendered  to  him  without  any  proper  evidence  to 
IBpport  it. 

'  The  two  next  exceptions  of  the  Plaintiff — the  fifth  and  sixth — relate  to  the 
RaiDtiffs  evidence,  and  they  are  subject  to  very  similar  considerations.  All  the 
pttracta  and  passages  which  are  specifically  referred  to  in  the  exhibit  Z  are  connected 
frith  the  evidence  of  the  witnesses.  The  closeness  of  the  connection,  and  the  assist- 
{■Ke  which  the  passives  cited  may  afford  for  inquiry  into  the  grounds  of  the  opinions 
If  the  Titnesses,  and  affecting  their  testimony,  may  have  to  be  hereafter  veiy  oare- 
Uly  considered ;  but  tiiere  is  a  connection,  and  perhaps  also  a  reasonable  presumption, 
Ibat,  in  the  opinion  of  the  witness,  the  passages  were,  at  the  time  in  question,  con- 
!>dered  to  be  legal  authorities  applicable  to  the  case,  and  to  be  interpreted  in 
jtonfonnity  with  the  opinion  of  the  witness. 

[544]  But  the  passages  which  are  not  specified  in  the  exhibit  Z  are  not  connected 
'*ith  the  testinkony  of  the  witnesses ;  there  is  no  testimony,  from  which  it  can  be 
iUnnd  or  presumed,  that  in  the  ojnnion  of  any  witness,  tJie  passages  now  sou^t 
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to  be  introduced  were,  at  the  time  in  question^  oooiidered  to  be  legal  anthoritifla 
applicable  to  the  case,  or  interpreted  in  conformity  wiUi  the  opinion  oi  any  witnesa ; 
and,  for  this  reason,  I  am  of  opinion  that  the  Plaintiff's  fifth  and  sixth  ezceptioiu 
must  be  overruled. 

The  seventh  exception  of  the  Plaintiff,  wiiich  is  the  same  as  the  fifth  of  Lady 
Nelson  and  those  who  have  joined  with  her,  relates  to  the  case,  with  the  joint  ofHiiifMi 
of  Kuggiero  and  Cacace. 

It  is  fully  established,  that  the  opinions  of  properly  qualified  persobt  are  receivable 
as  evidence  of  foreign  law.  No  objection  la  made  to  the  qualification  of  iha  witnosaoa, 
and  no  substantial  objection  is  stated,  to  the  mode  in  woioh  tiie  facts  are  stated  in 
tiie  case  submitted  to  ^em ;  and  eadi  of  the  witneases  has  distinctly  aworn,  thati 
according  to  the  best  of  his  Imowled^  and  belief,  the  opinion  is  in  aooocdaoce  with 
the  law  of  Sicily,  in  the  manner  therein  expressed. 

First  It  was  stated  to  me  as  an  objection,  that  the  case  was  stated  by  the 
Plaintiff  himself,  and  not  by  the  Master,  and  that  it  was  not  communicated  to  the 
Defendants.  By  this  mode  of  proceeding,  the  Plaintiff  seems  to  me  to  have  exposed 
himself  to  the  hazard  of  being  deprived  otthe  benefit  of  his  testimony,  in  the  poesible 
event  of  its  appearing  that  the  case  stated  by  him  was  not  the  very  case  between  the 
parties,  or  that  it  contained  improper  sugges-TSiSJ-tions,  calculated  to  mislead  the 
witnesses.  But,  under  the  circumstances  of  this  case,  I  thinh,  tiiat,  at  the  riak  to 
which  he  unavoidably  exposed  himself,  the  Plaintiff  had  a  ri|^t  to  state  hia  ease  in 
his  own  way,  and  that  this  objection  to  the  evidence  cannot  prevul. 

Secondly.  The  oUier  objection  stated  ia,  that  t^e  evidence  ought  to  be  considered 
as  concerted  between  the  two  witnesses,  and  that  tihe  deposititHu,  inoorporatang  the 
joint  opinion,  ought  to  be  considered  as  depositions  concerted  and  prepared  befwe 
the  examination,  contrary  to  the  established  rules  of  the  Court.  I  am  of  opinion 
that  the  objection  is  not  to  be  sustained. 

All  rules  must  be  considered  with  reference  to  the  subject  to  which  it  is  proposed 
to  apply  them ;  and  I  am  very  much  inclined  to  think  that  a  concurrent  opinion, 
formed,  as  this  is  sworn  to  have  been,  upon  the  deliberate  and  conscientious  con- 
sideration of  two  lawyers,  in  consultation  with  others,  is  more  likely  to  be  correct 
and  satisfaotory,  than  the  seiuirate  opinions  of  the  two  would  have  been.  If  the 
witnesses  hare  mutually  assisted  one  another,  it  may,  perhaps,  be  so  much  tke  better. 
The  eommou  result  of  tiie  separate  studies  and  experience  of  the  two,  as  stated  hy 
themselveB,  is  periiaps  more  satisfactory  Uian  the  result  at  which  an  English  Judi^ 
might  arrive  uter  his  consideration  m  the  two  separate  opnions.  On  the  whow, 
after  consideration  of  the  subject  with  all  the  attention  which  is  due  to  the  Master 
and  to  the  arguments  which  I  have  heard,  it  appears  to  me  that  the  joint  ofanion  of 
the  two  witnesses  upon  the  case  which  was  submitted  to  them  ought  to  hare  been 
received  in  evidence,  subject,  of  course,  to  all  proper  observations  thereon ;  and,  on 
the  whole,  I  overrule  the  first  six  of  the  Plaiutifl'^B  exceptions,  and  the  first  four  of 
the  exceptions  filed  by  Lady  Nelson  and  [646]  the  Matchams,  and  I  allow 
exception  which  is  the  seventh  of  the  Pluntif^  and  (he  fifdi  of  liady  Nelson  and 
the  Matchams. 

NOTB. — See  the  following  authorities  arranged  according  to  their  dates : — 
(1703)  Fouberi  r.  TurO,  I  Bro.  P.  C.  129,  Freo.  in  Chan.  207.  (1718)  FreamU  r. 
Dedi^e,  1  P.  Wms.  429.  (1723)  Bmrmos  t.  Jemino,  2  Str.  733.  (1744)  Oage  r. 
Bvikeley,  Bidgw.  Ca..  ^  Hardw.  278,  3  Atk.  215.  (1774)  Most^  v.  Fabrigas, 
Oowp.  174.  (1776)  Hoff-ford  v.  Jforria,  2  Hagg.  C.  C.  430,  431.  (1789)  WalpoU  v. 
Etow^  Ca.  tem.  Hu^w.  276,  n.  (1790)  Gmer  v.  Lady  Lametboroitghy  Peake,  17. 
(1795)  Undo  v.  Belisario,  1  Hagg.  C.  C.  126.  (1797)  Akes  r.  Hodgson,  7  Term  Rep. 
241.  (1800)  BoektUnck  v.  Sckwsidei;  3  Esp.  58.  (1800)  MaU  v.  Roberts,  3  Esp.  163. 
(1801)  Inglis  v.  Ushenoood,  1  East,  515.  (1802)  MiddXeUm  v.  Janverin,  2  Hagg.  C.  C. 
64.  (1806)  Pidon's  case,  30  St.  Tr.  483,  490,  491.  (1808)  Anonymous,  cited  10  East^ 
287.  (1811)  Dalrymple  v.  DalrympU,  2  Hagg.  C.  C.  64,  58,  81.  (1812)  Clegg  v.  Levy, 
3  Campb.  166.  (1815)  Millar  v.  HewrUk,  4  Gamp.  155.  (1821)  Braim  v.  Graeey, 
D.  &  R.  (Nisi  P.),  41,  n.  (1822)  Lacon  v.  Higgins,  D.  &  E.  (Nisi  P.),  38,  3  Stark, 
178.   (1827)  King  of  Spain,  v.  Mackado,  4  Buss.  225.   (1828)  Tn>tUr  r.  TroiUr,  4 
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Bligh,  N.  S.  602.  (1631)  Beawt  v.  MacCaHhp,  2  B.  &  Ad.  9fil.  <I83i)  Trimhey  v. 
Vigmer,  1  Bing.  K.  C.  151,  4  M.  &  Soott^  704.  (1834)  AHvm  v.  FunUval,  1  Gr.  Mee. 
&  £o«.  282.  (1837)  BreadalbaHe  v.  C&hu^,  2  Myl.  &  Cr.  727.  (1840)  i^ffmu  v. 
Steele,  8  Scott,  637,  6  Bing.  N.  C.  358.  (1844)  Ths  Baron  de  Bode*B  com  (unpabliab«d). 
(1844)  Suasex  Peerage,  11  CL  &  Fin.  114.   Story's  Confl.  a.  637. 


[M7]  Eabl  NxuON  V.  LOBD  BUDFOET.         6,  8, 10, 11, 12,  13,  15,  17,  20,  1845; 

/m.    ,  AoDL  IS,  1646. 

[S.  C.  10  Jur.  1043.] 

The  incidents  to  real  estate,  the  right  of  alienating  or  limiting  it,  and  the  course  of 
succession  to  it^  depend  entirely  on  the  law  of  the  country  where  the  estate  is 
situated. 

An  estate  in  Sicily  was  granted  to  an  English  subject^  which  he  disposed  of  by  his 
will  upiHi  oertoin  trusts.  Held,  that  as  he  could  not  subject  his  successor  to  a 
coarse  of  suoeession  different  from  that  which  aooorded  with  the  grant  and  the  law 
al  Sicily,  so  neither  could  he  subject  the  suooessor,  as  such,  to  any  duties  w 
obligations  different  front  the  duties  uid  obligations  which  by  the  grant  and  the 
law  of  Sicily  were  annexed  to  his  holding. 

The  law  of  a  foreign  oountry  is  to  be  proved  as  a  matter  of  fact  by  the  testimony  of 
witnesses.  The  Judge  is  not  supposed  to  know  all  the  authorities  applicable  to 
the  case,  or  whether  any  older  laws  or  authorities,  which  may  be  cited,  have  been 
repealed  or  altered  by  subsequent  laws  or  authorities,  or  what  are  the  rules  of  con- 
struction properly  applicable  to  the  authorities  when  ascertained. 

Ferdinuid  the  iVth,  Kin^  of  the  Two  Sicilies,  granted  to  Horatio  Viscount  Nelson 
for  himself  and  the  heirs  of  his  body,  the  estate  and  Ducfay  <^  Bronte  in  Sicily, 
with  power  to  appoint  a  successor,  to  whom  solemn  investiture  should  be  granted 
according  to  the  law  of  Sicily,  &c.  By  a  will  in  the  English  form,  Lord  Melsw 
Mpointed  William,  afterwards  Earl  Ndson,  and  W.  Haslewood  to  succeed  to  the 
^^nte  estate,  and  he  devised  the  same  to  them ;  upon  tmst  to  settie  it  upon  the 
said  William,  afterwards  Earl  Nelson,  for  life,  with  remainder  to  his  male  issue  in 
strict  settlement,  with  remainder  to  Mrs.  Bolton  for  life,  with  remainder  to  her 
nule  issue  in  strict  settlement,  &c.,  &o.,  if  the  law  of  Sicilpr  and  the  Duchy 
admitted,  or  if  not»  in  such  manner  as,  in  their  opinion  and  discretion,  would  be 
consistent  with  the  laws  of  the  said  kingdom  and  Duch^,  and  best  or  nearest 
correspond  with  the  trusts  declared ;  and  if  his  intention  might  be  more  effectually 
accomplished  through  the  medium  of  a  trust  than  bv  an  actual  settlement,  he 
empowered  his  trustees  to  retain  the  legal  estate.  And  he  authorised  bis  trustees, 
at  their  will  or  pleasure,  to  sell  the  Bronte  estate,  and  lay  out  the  purchase-money 
in  England  to  be  held  upon  Uke  uses.  After  the  testator's  death,  William  Bari 
Nebon  memoriiJiMd  the  King  of  the  Two  Sicilies,  setting  forth  the  devise  of  the 
foonte  eetat^  and  pnying  a  oonfirmation  of  the  ^ft  and  diapodtioD  made  by  the 
will,  and  ioveatiture  was  thereupon  ^nted  to  him.  During  tite  life  oi  William 
Earl  Nelson,  a  law  was  made  in  Sicily,  whereby  entails  were  abolished,  and  the 
persons  lawfully  in  possession  of  estates  became  absolute  owners.  William  Earl 
Nelson  died  without  male  issue,  having  devised  the  Bronte  estate  to  his  daughter 
Lady  Bridport.  Upon  his  death  the  Bronte  estate  was  claimed  by  Thomas  Lord 
Nelson,  as  the  male  issue  of  Mrs.  Bolton.  The  Court  upon  the  evidence  held, 
firsts  That  in  tiie  hands  of  Horatio  Viscount  Nelson,  the  fief,  though  alienable  in  a 
particular  manner,  was  not  feudmn  degmerans  or  ut  formd  largA  ;  and  that,  although 
it  was  fevdum  nanm,  it  had  not  the  incident  d  alienabiUty  which  might  have 
attended  feudvm  novum  not  granted  on  the  same  conditions ;  secondly,  that,  upon 
the  death  of  Visoount  Nels<Hi,  his  auocesaor,  either  under  the  appointment  or  the 
limitations,  became  entitled,  not  to  a  feodum  novum  or  feudvm  degenmms^  but  to  a 
feudwn  ncbile  et  aniiquwn  to  be  held  tn  fomd  atrictd ;  thirdly,  that  Earl  William 
had  been,  by  the  wUl,  duly  appointed  successor  to  the  estate,  and  was,  as  such, 
entitled  to  olaim  investiture,  and  as  successor  became  entitled  to  the  estates  with 
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idl  the  rights  and  nstoiotioiu  ineident  thereto  by  the  Sicflian  law ;  that,  as  the 
lav  then  stood,  the  estate  was  inalienable  by  himself,  and  was  descendible  from 
him  to  his  male  issue,  and  in  default  of  male  issue  to  his  female  issue ;  and  that  no 
operation  or  effect  oould  be  given  to  the  testator's  expressed  wish  and  intention  as 
to  the  succession  of  the  estate  beyond  that  which  the  law  of  Sicily  allowed ; 
fourthly,  that  the  trustees  could  not  have  made  a  valid  sale,  and,  being  unable  to 
execute  the  trust,  by  procurins  a  settlement  or  by  a  sale,  they  were  compelled  to 
submit  to  the  law  of  Sicily,  and  Inr  so  ddng,  seedred  the  execution  of  so  much  of 
the  trusts  as  oould  by  the  law  of  Sicily  be  cairied  into  effect;  fifthly,  that  Earl 
Nelson,  b^ng  one  of  the  trustees  of  the  will,  was  bound  to  do  all  that  he  could  to 
perform  the  trusts  aooording  to  the  testator's  intention,  so  far  as  the  Uw  enaUed 
him  to  do,  and  that  he  and  his  estate  were  answerable  in  this  Court  for  any  wilful 
neglect  or  violation  of  his  duty ;  but  that  the  will  as  to  the  Bronte  estate  had  been 
executed,  so  far  as  it  could  be ;  sixthly,  that  the  subsequent  alteration  in  the  law 
of  Sicily  could  not  be  deemed  to  have  revived  the  executory  nature  of  the  trusts, 
but  that  Karl  Nelson,  as  lawful  successor  of  the  estate,  with  all  the  legal  incidents 
annexed  thereto  by  the  law  of  Sicily,  became  entitled  to  the  abeolute  ownership  of 
the  estate,  which  did  not  continue  to  be,  or  then  become,  liable  to  the  trusts  of  tiie 
will ;  and,  lastly,  the  Court  abstained  from  deciding  whether  Earl  William  did  or 
omitted  to  do  any^ing  which,  by  the  law  of  Engund,  made  him  answeraUe,  or 
his  assets  liable  in  this  country,  under  the  law  of  eleotitm  or  otherwise,  the  point 
not  being  then  prcqserly  under  consideratton. 

The  exceptionB  as  to  evidence  having  been  determined,  the  case  now  came  on 
to  be  argued  on  the  remaining  exceptions,  namely,  the  8th,  9th,  10th,  lUh,  12Uj, 
13th,  and  UtJi.   The  facts  and  arguments  are  fully  stated  in  the  judgment  ai  Uie 

Court 

r548]  Mr.  Tinney,  Mr.  Gardner,  and  Mr.  R.  Palmer,  for  the  Plaintiff,  and 
Mr.  Turner,  Mr.  Hodgson,  and  Mr.  Bowyer,  for  the  Defendants,  Lord  and  Lady 
"Bndwrt. 

Mr.  Kindersley,  Mr.  Teed,  Mr.  Piggott,  and  Mr.  Lewin,  for  the  other  parties. 
The  Master  of  the  Rolls  reserved  his  judgment. 

Nov.  13.  The  Master  of  the  Rolls  [Lord  Langdale].  Horatio  Viscount 
Nelson  was,  at  the  time  of  his  death,  possessed  of  and  enticed  to  the  Duchy  and 
estate  of  Bronte,  in  Sicily.  His  will  purported  to  appoint  his  brother  William,  after- 
wards Earl  Nelson,  and  Wil-[549]-liam  Haslewood,  nis  sucoessors  on  trust,  giving  the 
first  beneficial  interest  in  the  estate  to  his  brother,  with  remainders  over,  which  (if  the 
limitations  eould  have  been  secured),  would,  in  the  events  which  have  happened,  have 
given  the  estate  to  the  Plaintiff,  now  Earl  Nelson.  The  will  also  purported  to  give 
to  the  trustees  a  power  to  sell  the  estate ;  and  it  is  under  the  trusts  of  this  will  that 
the  Plaintiff  now  claims  to  be  entitled,  either  to  the  estate  itself,  or  some 
equivalent  or  compensation  in  lieu  of  it.  William  Earl  Nelson  obtained  possession 
and  investiture  of  the  estate  as  the  legal  successor  of  Horatio,  and  is  alle^Hl  to  have 
become  the  absolute  owner  thereof,  for  his  own  use ;  his  daughter,  the  Defendant, 
Lady  !^dpc»^  claims  to  be  entitled  to  it,  as  devisee  thereof  under  his  will. 

For  the  purpose  of  determining  the  rights  of  the  parties,  it  became  necessary  to 
ascertain,  as  well  as  might  be,  what,  aowraing  to  the  laws  of  Sicily,  as  affecting  the 
estate  of  Bronte,  was  the  operation  and  effect  of  the  will  of  Horatio  Viscount  Kebon : 
— what  were  tiie  powers  and  duties  of  the  trustees  thereby  appointed,  and  what  were 
the  rights,  interests,  and  duties  of  William  Eari  Nelson,  as  one  <d  the  trustees  of  the 
will,  and  as  first  beneficial  devisee. 

Such  enquiries  as  were  thought  proper  were  referred  to  the  Master,  who  reported 
thereon.  Many  exceptions  were  taken  to  his  report.  Some  of  them  related  only  to 
the  reception  or  rejection  of  evidence,  and  have  been  already  disposed  of ;  the  others 
related  to  the  Master's  findings  respecting  the  law  of  Sicily,  or  the  effect  of  it,  and  these 
are  the  subject  of  our  present  consideration. 

The  facts  necessary  to  be  noticed  are  as  follows : — 

[660]  On  the  10th  of  October  1799,  Ferdinand  the  IVth.  Kine  of  the  Two  Sicilies, 
erected  certain  estate^  at  or  near  Bronte  in  Sicily,  into  a  ducny,  and  granted  the 
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same  uid  tfae  dignity  or  title  of  Duke  of  Bronte  to  Hcnntao,  Baron  Nelson,  of  the 
Nile  and  of  Bumham  Hiorpe  in  the  county  of  Norfolk. 

The  charter  or  instrument,  by  which  the  ^rant  was  made,  was  written  in  the 
Latin  laogoage,  and  contained  a  provisc^  in  which  the  grantor  is  made  to  express 
himself  to  the  effect  foUowioff: — ^The  said  territory  or  town,  tAiva  by  us  made  a 
duchy,  we  erant  to  Horatio  Nelson,  for  an  famorary  fief,  so  that,  as  well  he  as  the 
heirs  lawfully  desoendinj^  of  his  body,  or  from  the  person  whom  he  shall  have 
Dominated,  as  after  mentioned,  may  be,  for  ever,  styled  or  named,  and  be  treated 
and  held  by  all  as  dukes  of  the  town  or  territory  of  Bronte,  and  as  well  in  the 
councils  of  this  kingdom,  as  in  any  other  assemblies  whatsoever,  take  their  station  as 
dukes  of  the  town  oi  Bronte,  so  that  his  heirs  may  live  in  the  same  duchy,  town,  or 
territory,  thus  by  us  granted  according  to  the  laws  of  the  Franks ;  that  is  to  say, 
that  in  the  suocesaion,  the  elder  be  preferred  to  the  younger  brothers,  and  the  male 
to  the  females.  And  we  grant  to  and  bestow  on  him  (as  well  if  there  exist,  as  if 
there  be  a  failing  of  heirs  of  his  body  descending),  to  have  power  and  authority  to 
nominate  whom  he  pleases  (even  out  of  boA  tfae  direct  and  collateral  line  of  his 
TeUtions  or  kindred),  as  a  person  to  whom  an  equally  solemn  investitore  shall  be 
granted  by  us,  according  to  the  hivs  and  oapitulariee  ci  the  kingd(»n  of  Sicily,  and 
preserving,  as  to  tiie  suooession,  the  same  law  of  the  Franks. 

Moreover,  we  will,  and  ezinressly  command,  that  the  Duke  Horatio  himself,  and 
bis  heirs  and  successors,  as  [661]  aforesaid,  recognise  the  Duchy  of  Bronte  as  a  fief 
held  tit  eapUe  of  our  Royal  Court,  and  be  held  subject  and  bound  to  the  military 
service  which  is  due  to  us,  according  to  the  rents  and  profits  of  the  same  duchy, 
according  to  the  usa^e  and  custom  of  this  our  kingdom  of  Sicily. 

Lord  Nelson  received  the  licence  of  King  Geoi^  III.  to  accept  and  bear  the  title  of 
Doke  of  Bronte,  and  he  took  possession  of  and  received  the  rents  of  die  Sicilian  estate 
thus  granted  to  him. 

The  title  of  "  Baron  Nelson  of  the  Nile  and  of  Bumham  Thorpe  in  the  county  of 
Norfolk,"  was  limited  to  him  and  the  heirs  male  of  his  body ;  but,  in  May  1801,  he 
was  created  a  viscount,  and  in  August  following.  King  George  lU.  granted  to  him, 
as  Horatio  Viscount  Nelson,  the  dignity  of  "Baron  Nelson  of  the  Nile,  and  of 
Hilborougfa  in  the  county  of  Norfolk,  to  hold  to  him  and  the  heirs  mide  of  his  body, 
with  remainder  to  his  father,  the  Reverend  Edward  Nelson,  and  the  heirs  male  of  his 
body,  with  remainder  to  the  heirs  male  oL  the  body  of  Susannah  Bolton,  one  of  the 
sisters  of  the  viscount,  with  remainder  to  the  heirs  male  of  Catherine  Matcham, 
another  of  his  sistors. 

The  Plaintiff  in  this  cause  is  the  grandson  and  heir  male  of  the  body  of  Susannah 
Bolton ;  the  D^endanC^  Lady  Bridport^  is  the  daughter  of  William,  wh<^  after  the 
death  ot  Horatic^  became  the  only  surviving  son  aad  the  heir  nude  of  Edward,  tiie 
father. 

Horatio  Viscount  Nelson,  b«ng  entitied  to  t^e  title  and  estate  of  Bronte  under 
the  grant  of  October  1799,  and  Iwing  seised  of  and  entitled  to  some  real  estate  in 
Enghuid,  and  possessed  of  personal  estate,  made  his  [6(^]  will,  dated  the  1st  day  of 
May  1803.  The  will  is  made  in  the  Endish  form,  and  the  technical  terms,  properly 
applicable  to  devises  and  limitations  of  English  lands,  are  applied  to  the  disposition 
and  limitations  intended  to  be  made  of  the  Bronte  estate.    After  giving  certain 

Cniary  and  specific  legacies,  he  gave  to  his  brother  William  Nelson  and  William 
ewood,  all  the  resitnie  of  his  personal  estete  (except  as  therein  mentioned), 
to  hold  to  them,  on  trust  to  convert  the  same  into  money,  and  invest  the  same  for 
the  purpose  of  securing  an  annuity  of  j&lOOO  to  his  wife,  to  be  taken  by  her  in 
sati^ution  of  her  dower.  And  he  directed,  that  if  the  annual  income  to  arise  from 
hit  residuary  personal  estate,  when  invested,  should  be  insufficient  to  answer  the 
acDuity  of  £1(K)0,  then  tiie  dcuBoienoy  was  to  be  answered  to  his  wife  out  of  tiie  rents, 
iasnes,  and  profite  of  his  barony,  town  and  feud  lands  and  hereditaments  in  Farmer 
Sicily,  thereinafter  devised,  and  he  charged  the  rents,  issues  and  profits  thereof  with 
the  payment  of  the  said  yearly  sum  of  j&lOOO,  or  such  part  thereof,  as  the  investment 
of  the  residue  of  his  personal  estate  should  be  insufficient  to  pay,  so  that,  in  all 
events,  his  wife  should  be  entitled  to  receive  a  clear  annual  income  of  £1000  during 
her  life,  provided  that  his  will  should  not  be  construed  to  subject  his  real  estate 
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in  England  to  the  payment  of  the  same  annuity.  Subject  to  the  annuity,  the 
testator  gave  his  residuary  personal  estate  to  be  divided  amongst  his  brother  and 
sistera  and  their  issue,  in  the  manner  in  his  will  directed.  The  testator  then 
proceeded  as  follows : — "  And  in  pursuance,  and  in  exercise  and  execution  of  all  and 
eveiy  power  and  powers,  authority  and  Mithorities  enabling  me  in  this  behalf,  I 
nominate  and  appoint  the  said  William  Nelson  and  William  Hariewood  and  tbeir 
heirs  and  assigns  to  succeed,  on  my  death,  to  the  Duohy  of  Bronte  in  the  kingdom  of 
Farther  Sicily  and  the  \jKS]  town  and  estate  of  Bronte,  in  the  same  kingdom,  and 
all  and  singular  tiie  measuages,  lands,  tenements,  juriadietion,  and  immoiiities, 
franchises  and  hereditaments,  situate  in  the  kingdom  lyi  Farther  Sicily,  which  were 
granted  to  me  by  His  present  Majesty,  Ferdinand  King  of  both  Sicilies,  &e.,  &o.^  &c., 
by  letters  patent  or  other  instrument^  bearing  date  on  or  about  the  10th  day  the 
month  of  October  in  the  year  1799,  and  all  other  the  duchiee,  towns,  estates, 
messuages,  lands,  tenements,  jurisdictions,  immunities,  franchises  and  hereditaments, 
situate  in  the  said  kingdom  of  Farther  Sicily,  of  which  I  am  seized,  or  over  which  I 
have  any  power  of  nomination  or  appointment  nevertheless,  upon,  under  and  subject 
to  the  trusts,  and  for  the  ends,  intents  and  purposes  hereinafter  expressed,  declared 
and  contained  of  and  concerning  the  same ;  and  I  give  and  devise  the  same  duchies, 
towns,  estates,  messuages,  lands,  tenements  and  hereditaments,  unto  and  to  the  use 
of  the  said  William  Nelson  and  William  Haslewood,  their  heirs  and  assigns  for  ever ; 
nevertheless,  upon  the  trusts  and  to  and  for  tJie  ends,  intents  and  purpoees,  and  under 
uid  subject  to  the  powers,  provisoes  and  limitations,  hereinafter  limited,  expressed, 
declared  and  contained  of  anid  concerning  the  same,  viz. : — Upon  trust  that  they  my 
said  trustees,  &c.,  do  and  shall,  immediately  alter  my  decease,  or  as  soon  after  as 
circumstances  will  admit,  at  the  costs  and  charges  of  my  trust  estate,  or  the  rente, 
issues  and  profits  thereof,  settle,  convey  and  assure  the  said  dvchieSy  &c.,  and  appurten- 
ances to  the  uses,  upon  the  trusts,  and  for  the  ends,  intents  and  purposes,  and  under 
and  subject  to  the  powers,  provisoes  and  limitations  hereby  directed  to  be  limited, 
expressed  and  declared  concerning  the  same,  if  the  laws  and  customs  of  the  said 
kingdom  of  Farther  Sicily,  or  of  the  said  Duchy  of  Bronte  will  admit,  axid  if  the  same 
cannot,  in  all  respects,  "be  effected  by  the  laws  and  [664]  customs  of  the  same 
kingdom  or  duidiy,  then,  in  such  manner  and  form,  as  in  the  opinion  and  tUsereUm  of 
my  irvdee  or  trustees  for  the  time  being,  will  be  consistent  with  the  laws  and  customs 
of  the  said  kingdom  or  duchy,  and  best  or  nearest  correspond  with  the  same 
uses,  trusts,  ends,  intents  and  purposes,  powers,  provisoes  and  limitations,  that  is 
to  say : — ^To  the  use  of  the  said  William  Nelson  and  his  assigns  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of  waste ;  with  a  remainder  to  the 
trustees  to  support  the  contingent  uses  after  mentioned,  and  from  and  after  the 
decease  of  the  said  William  Nelson,  then  to  the  use  of  the  first,  second,  third,  fourth, 
fifth  and  all  and  every  other  son  and  sons  of  the  body  of  the  said  William  Nelson, 
lawfully  begotten  and  to  be  begotten,"  in  strict  settlement ;  "  and  in  default  of  such 
issue,  to  the  use  of  Susannah  Bolton  and  her  assigns,  for  and  during  the  term 
of  her  life,  without  impeachment  of  waste:  with  remainder  to  the  trustees  to 
preserve  contingent  remamders,  with  remainder  to  ike  male  issue  of  Susannah  Bolton^ 
m  strict  settlement;  with  like  remainder  to  Catherine  Matchun  for  life,  and  to  the 
male  issue  of  her  bodv,  in  strict  settlement,  with  remainder  to  the  testator'a 
own  right  heirs."  And  the  testator  then  proceeded  as  follows: — "And  I  hereby 
authorise  and  empower  my  trustees,  at  any  time  after  my  decease,  at  their 
will  and  pleasure,  to  sell  and  dispose  of  all  or  any  part  of  my  real  estate  in 
the  kingdom  of  Farther  Sicily,  for  such  prices  in  money,  or  for  such  equiva- 
lent or  recompense  in  lands,  &c.,  as  to  my  trustees  shall  seem  reasonable ; 
and  upon  receipt  of  any  money  to  arise  from  such  sale,  &c,  to  lay  out  the 
same  in  the  purchase  of  any  freehold  estates  held  in  fee-simple,  and  situate  in 
England,  Ireland,  or  Wales."  The  lands  so  to  be  purchased  with  money 
arising  from  the  sale  of  lands  in  Sicily,  &o.,  were  to  be  held  on  the  same  or  the 
like  uses,  and  upon  [6661  and  for  the  same  or  the  like  ends,  intents  and  purposes, 
and  charged  and  chargeable  in  such  mannw,  as  is  before  expressed  concerning  his 
real  estates  in  Sicily,  or  as  near  as  might  be,  and  the  chuige  of  circumstances  would 
admit.   And,  after  directing  that  persons  in  possession  of  his  devised  estate  should 
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hive  a  power  of  leasing,  he  directed,  that  powers  to  the  same  or  like  effect  should  be 
coDtained  in  the  settiement  to  be  made  as  directed ;  and  that  if  his  intention  and  the 
povisions  of  his  will  mieht  be  more  effectually  accomplished  throng  the  medium  of 
a  trust  than  by  an  actnaf  settlement,  he  save  power  to  the  trustees  to  retain  the  legal 
estate  of  his  real  estates  in  Sicily,  until  all  the  trusts  should  have  been  fully  performed, 
but,  in  the  meantime,  the  rents  were  to  be  paid  to  the  persons,  who  would  be  entitled 
thereto,  in  case  a  settlement  were  made.  And  he  gave  certain  decorations  and 
jewels,  in  his  will  described,  to  his  trustees,  to  be  held  as  heirlooms,  to  be  enjoyed 
by  the  persons,  who,  under  the  limitation  in  his  will,  might  be  entitled  in  possession 
to  his  estates  in  Sicily,  or  the  lands  to  be  purchased  or  tidcen  in  exchange  in  lieu 
thereof.  And  of  bis  will  he  appointed  William  Nelson  his  broker,  uid  William 
Haslewood  executors. 

The  testator  made  several  codicils  to  his  will,  and  by  one  of  them,  which  was 
dated  the  19th  of  February  1804,  he  gave  to  Lady  Hamilton  the  net  yeai^y  sum  of 
£500,  to  be  paid  and  considered  as  a  tax  upon  the  rental  of  his  estate  at  Bronte,  in 
Sicily,  to  be  paid  every  six  mcmths,  the  first  to  be  paid  in  advance,  and  so  continued, 
for  and  during  the  term  of  her  natural  life,  and,  however  he  might  in  his  will  have 
disposed  of  Bronte,  be  declared  that  writing  a  codicil  to  it,  and  it  was  his  intent, 
notwithstanding  any  want  of  legal  forms  (of  [566]  which  he  was  ignorant),  that  the 
above  net  sum  should  be  paid  Lady  Hamilton  as  he  had  before  wrote. 

The  testator  died  without  issue  on  the  21st  of  October  1800 ;  his  will  and  codicils 
were  proved  by  the  executors,  bis  brother  William,  who  succeeded  to  his  title,  and 
William  Haslewood. 

The  trusts  of  the  will,  so  far  as  they  regarded  the  English  property,  were  executed, 
The  questions  in  this  cause  arise  upon  what  was  or  ought  to  have  been  done  with 
&onte,  the  estate  in  Sicily. 

By  the  grant  to  the  testator,  he  was  empowered  to  nominate  whom  he  pleased, 
as  a  person  to  wh<»n  solemn  investiture  was  to  be  granted  by  the  King  oi  taxe  Two 
Sicilies,  according  to  the  laws  and  cantularies  of  the  Kingdom  oi  Sicily,  and  preserving, 
as  to  the  succession,  the  law  of  the  Franks. 

He  intended,  by  his  will,  to  appoint  successors  in  trust,  and  if  we  regard  the  will 
with  reference  to  the  interpretation  which  the  law  of  England  would  put  upon  it, 
the  duty  of  the  trustees  would  seem  to  have  been,  in  the  first  place  to  procure  a 
settlement  of  the  Bronte  estate,  with  the  limitations  stated  in  the  will,  if  the  laws  of 
Sicily  would  permit. 

u  the  laws  of  Sicily  would  not  permit  of  limitations  in  all  respects  the  same,  the 
trustees  had  a  discretionary  power,  to  procure  a  settlement  consistent  with  the  laws 
of  Sicily,  such  as  might  best  or  nearest  correspond  with  the  limitations. 

And  there  is  a  general  power  of  sale,  which  is  not  expressed  to  be  conferred  with 
reference  to  the  possible  [HT]        ^^^^  ^  Sicily  would  not  admit  of  any 

setUemenl^  which  the  trustees,  in  the  exercise  of  their  discretioo,  could  consider  to 
be  nearly  corresponding  with  the  limitations  described  in  the  will.  The  power  may, 
perhaps,  be  not  unreasonably  considered  to  have  been  given,  with  reference  to  some 
such  contingency,  but  nothing  of  that  sort  is  expressed. 

In  January  1806  William,  the  first  beneficial  taker  under  the  will,  who  had 
become  Earl  Nelson,  presented  a  memorial  to  the  King  of  the  Two  Sicilies,  in  which, 
after  stating,  amongst  other  tilings,  so  much  of  the  will  of  the  testator,  as  contained 
the  devise  of  Bronte,  the  memorialist  expressed  his  hopes,  that  His  Majesty  would  be 
pleased  to  confirm  and  sancti<Hi  the  gift  and  disposition  made  by  the  will,  and  to 
direct  and  allow  such  proceedings  to  be  had,  as  should  be  requisite  for  giving  effect 
to  His  Majesty's  intentions. 

A  power  of  attorney,  dated  the  15th  March  1806,  and  executed  by  William 
Esrl  Nelson  aiul  WiUiuu  Haslewood,  was  sent  to  Sicily,  and  thereby  they  authorised 
Abraham  (Mbbs  and  Antonio  ForoelU^  and  each  of  them  to  enter  on  the  Ktmte  estate, 
and  thereupon,  in  the  name  of  Earl  Nelson,  or  in  the  joint  names  of  the  trustees,  to 
hold  and  exercise  and  enjoy  all  rights  to  the  duchy  and  estate  belonging,  or  comprised 
in  the  grant  to  the  testator ;  and  to  recover  and  receive  rents,  and  grant  leases,  and 
do  all  acts  for  the  ordering,  managing,  and  improving  the  duchy  anaestate. 

On  the  20th  of  June  1806  investiture  of  the  lands  and  estate  of  Bronte  was  granted 
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to  William  Earl  Nelson  by  the  King  of  the  Two  Sicilies ;  and  by  a  notarial  instrument^ 
after  reciting  the  power  of  attorney,  and  that  to  the  town  or  territory  of  Bronte,  with 
the  title  of  [668]  Duke,  £arl  Nelson  sacceeded,  as  being  appointed  and  nominated 
heir  by  his  brother  Horatio,  with  the  obligation  of  a  perpetual  trust,  as  appeared 
from  the  translation  of  three  clauses  in  the  will  of  Horatio,  and  further  reciting* 
as  therein  mentioned,  a  note  of  the  investiture  was  made,  and  was  drawn  up  and 
registered,  according  to  the  form  of  the  ordinances  of  the  kingdom. 

By  virtue  of  these  proceedings,  William  Eari  Nelson  became  entitled  to  the  BroDte 
estate,  for  such  interest  and  wit£  such  powwa,  resteictions,  and  duties,  as,  by  the  laws 
of  Sicily  then  in  force,  were,  under  uie  circumstances,  incident  to  it.  He  bad,  at 
that  time,  an  only  son,  who,  however,  died  without  issue  in  January  1808,  leaving 
the  Defendant,  now  Lady  Bridport,  his  only  sister,  and  the  only  survirinfr  child  m 
Earl  William ;  Mrs.  Bolton  was  then  living.  During  the  lifetime  of  Earl  William,  a 
general  law  was  made  in  Sicily,  whereby  the  intails  and  strict  forms  of  suocesraoo, 
which  had  rendered  certain  estates  inalienable,  were  abolished,  and  the  persons 
lawfully  in  possession  of  such  estates,  became  absolute  owners,  and,  as  such,  enabled 
freely  to  dispose  of  them,  and  Earl  William,  being  conceived  by  this  to  have  become 
absolute  owner  of  Bronte,  made  a  will,  attested,  as  required  by  the  law  of  Sicily,  hj 
six  witnesses,  and  thereby,  after  reciting  that  he  had,  by  the  law  of  Sicily,  become 
the  absolute  proprietor  of  the  Bronte  estate,  he  appointed  and  nominated  as  his 
absolute  heiress  and  free  successor,  in  and  to  all  his  heredituy  estates  in  Kdly,  and 
particnlarly  in  and  to  the  Dueby  of  Bronte  witii  all  and  every  its  rights,  members, 
and  appurtenanoes,  his  daughter  the  Lady  Charlotte  Mary  Baroness  Bridport,  wife  of 
Samuel  Baron  Bridport,  in  such  manner,  that  his  said  absolute  heiress  and  successor 
might  have  free  and  entire  power  and  authority  to  take  and  enjoy  the  said  duchy, 
for  herself  [669]  and  her  heirs,  and  to  dispose  of  the  sune,  as  well  by  acta  and  deeds 
in  her  lifetime,  as  by  her  last  will  and  testament 

William  Earl  Nelson  died  on  the  28th  of  February  1835,  without  having  revoked 
or  altered  his  will,  and  under  the  will.  Lady  Bridport  now  claims  to  be  absolutely 
entitled  to  the  Bronte  estate. 

Upon  the  death  of  Earl  William,  the  English  titles  and  estates  devolved  upon 
Thomas,  the  son  of  Susannah  Bolton,  who  thereupon  became  Thomas  Earl  Nelson ; 
and  upon  his  death,  which  took  place  soon  afterwards,  viz.,  on  the  1st  of  November 
1835,  the  same  titles  and  estates  devolved  upon  his  son,  the  Plaintiff  Horatio,  now 
Earl  Nelson,  who  claims  to  be  entitled,  either  specifically  to  the  Bronte  estate  which 
in  that  case  ought  to  be  procured  for  him,  or  if  that  cannot  be,  then  to  Uie  value  of 
the  Bronte  estate,  to  be  made  good  out  of  the  personal  estate  of  Earl  William,  and 
invested  in  the  purchase  of  English  lands,  to  be  settled  pursuant  to  the  will  of 
Viscount  Horatio. 

In  considering  the  Master's  report  and  the  exceptions  thereto  which  remain  to  be 
considered,  it  appears  to  me,  that  it  will  be  most  convenient,  first,  to  state,  as 
distinctly  as  I  can,  the  several  propositions  which  are  expressly  stated  or  clearly 
involved  in  the  Master's  findings ;  and,  secondly,  the  several  propositions  which  are 
expressly  stated,  or  cleiu'ly  involved  in  the  several  grounds  and  reasons  on  which  the 
Plaintiff  has  founded  his  exceptions.  I  sluill  then  state  the  conclusions  to  which  I 
have  arrived,  after  the  best  and  most  careful  consideration  which  I  have  been  able  to 
give  to  the  evidence. 

[660]  The  law  of  a  foreign  countrjr  is  to  be  proved  as  a  matter  of  fact  by  the 
testimony  of  witnesses.  The  Judge  is  not  supposed  to  know  all  the  authorities 
applicable  to  the  case,  or  whether  any  older  laws  or  authorities  which  may  be  cited, 
have  been  repealed  or  altered  by  subsequent  laws  or  authorities,  or  what  are  the 
rules  of  construction  properly  applicable  to  the  authorities  when  ascertained. 

In  the  case  of  conflicting  evidence  (which  unfortunately  exists  here),  and  in  the 
absence  of  all  adequate  means  of  ascertaining  what  is  the  amount  or  degree  of 
confidence  which  ought  to  be  justly  reposed  in  the  testimony  of  the  respective 
witnesses,  the  difficulties  of  coming  to  a  satisfactory  conclusion  are,  perhaps, 
insuperable.  I  have  endeavoured,  iu  the  consideration  of  this  case,  to  apply  the 
principles,  to  which  I  adverted  in  giving  my  opinion  upon  the  exceptions  which 
related  to  the  admissibility  of  evidence ; — where  uie  testimony  itself  has  appeared  to 
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require  it,  I  have  cautiously  referred  to  those  authorities  to  which  I  was  distiDctly  led 
hy  the  testimony ;  I  have  not  gone  further  in  reading  authorities  and  text  writers; 
and  I  hare  certainly  omitted  no  trouble,  in  the  effort  to  come  to  right  conclusions ; 
bat  it  would  be  fruitless  to  attempt  any  minute  detail  of  the  reasons,  by  which,  i^ter 
the  best  investi^tion  I  could  give  to  the  sufcg'ect,  my  opinion  has  been  lonned. 

The  oonelunons  to  which  the  Master  has  been  led,  by  his  consideration  of  the 
eridence,  are  substantially  to  this  effect. 

1.  Horatio  Viscount  ^nelson  was,  under  the  grant  to  him  of  the  Bronte  estate, 
entitled  to  hold  the  same  to  him  and  the  heirs  of  his  body,  according  to  the  law  of 
ni61]  the  Franks,  with  power  to  appoint  a  successor,  who  should  receive,  from  the 
Crown  of  Sicily,  investiture  thereof,  to  be  held  by  him  and  the  heirs  of  his  body, 
according  to  the  law  of  the  Franks. 

2.  He  had  no  power  to  alienate  the  estate,  except  by  exercising  his  power  to 
nominate  a  successor,  who  was  to  hold  according  to  the  terms  of  the  grant,  ^nd  by 
Dominating  a  successor,  bis  power  of  alienating  was  exhausted. 

3.  He  held  the  estate  as  a  noble  fief  m  ea^«,  ex paeto  et  providentidprineipig, 

4.  The  proper  and  only  effect  of  bis  will,  as  to  &ODte,  was  to  appoint  hia  brother 
William  his  suooessor,  and  thereby  entitle  him  to  receive  investitare  under  the 
original  grant. 

5.  No  estate  or  interest  in  the  land  passed  by  the  will  alone  to  the  trustees,  to  the 
successor,  or  to  any  other  person. 

6.  The  truste{«,  as  such,  and  William  Earl  Nelson  had  not,  either  together  or 
separately,  any  power  to  procure  the  estate  to  be  settled  or  conveyed  to  the  uses  or 
upon  the  trust  contained  in  the  will,  or  any  power  to  sell  the  estate,  or  give  to  the 
purchaser  a  right  to  claim  investiture  under  the  grant. 

7.  But  William  Earl  Nelson,  as  feudal  nominee,  took  and  became  seized  of  the 
estate  under  the  original  grants  to  be  held  to  him  and  the  heirs  of  his  body,  according 
to  the  law  of  the  Franks,  as  a  noble  fief  sn  eapUey  ex  pado  et  ptvadenHA  prineipis,  in 
fom&  strietd. 

[66^  8.  And  upon  the  abolition  of  feudal  tenures  in  Sicily,  and  the  changes 
thereby  made  in  the  general  law  of  Sicily,  William  Earl  Nelson  Moame  the  absolute 
owner  of  the  estate  in  fee«imple. 

The  Master's  findings  expressing  or  involving  these  propositions  are  excepted  to  by 
the  Plaintiff,  who  alleges  that  the  Master  ought  to  have  come  to  conclusions  in  con- 


1.  Horatio  Viscount  Nelson  held  the  estate  as  tenant  tn  capite  of  the  Crown,  as  a 
femtum  novmn  and  as  a  feodum  noNkt  and  as  a  femhm  tmpivpnum  or  degenrntau,  or  m 
famA  largd. 

3.  Holding  the  estate  under  the  three  fonrntke  described  in  the  eighth  exception, 
he  had  power,  by  his  will,  to  authorise  and  empower  any  one  or  more  trustee,  or 
trustees,  to  sell  and  dispose  of  the  estate  to  any  person,  for  a  price  in  money,  to 
receive  the  money  on  the  trusts  of  the  will,  and  to  cause  or  procure  investigation  of 
the  Jief  to  be  granted  to  the  purchaser. 

3.  Such  estate  in  the  lands,  and  snoh  right  to  claim  investiture  thereof,  passed  or 
was  given  by  the  will  to  the  trustees,  or  to  Earl  Nelson,  as  enabled  them,  or  one 
of  them,  to  sell  the  estate,  for  a  price  in  money  to  be  received  and  invested  on  the 
trusts  of  the  will,  and  to  cause  or  procure  investiture  thereof  to  be  granted  to  the 
parchaser. 

4.  The  trustees  or  one  of  them  having  the  power  to  sell  the  wtate,  it  was 
obligatory  upon  them  to  exercise  that  power,  in  order  thereby  to  perform  the  trusts 
bjr  the  will  declared  in  the  event  of  a  sale. 

\JSiBS]  5.  Notwithstanding  the  investiture  of  Earl  William,  he  took  an  estate  which 
pmnitted  him  or  the  trustees  to  sell  the  estate,  which  ought  accordingly  to  have  been 
xdd. 

6.  And  as  well  before  as  during,  and  after  the  period  between  1812  and  1818 
(when  the  ehangee  in  the  Sicilian  law  were  oompleted),  the  estate  of  Bronte,  or  the 
estate  ot  William  Earl  Nelson  and  William  Haslewood,  in  respect  thereof,  continued 
■abject  and  liable  to  the  trusts  of  the  will,  so  far  as  they  regard  the  sale  of  the  estate 
Mu  the  obligation  to  sell  it. 
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The  fundamental  difference  between  the  two  aete  of  [nx)poeitioDB,  which  I  hare 
thus  stated,  seems  to  consist  in  this;  that  the  propositions  on  which  the  Defendants 
rely,  rest  on  the  opinion,  that  the  power  of  nominating  a  successor  did  not  alfcw  the 
nature  of  the  given  by  the  other  clauses  of  the  gnuit,  further  than  was  distioot^ 
expressed ;  whereas,  the  propositions  on  which  the  Phuntiff  relies  rest  on  the  o^nion, 
that  the  estate  in  the  hands  of  Lord  Nelstm  was  alimaUe,  aiAuT  beeaoae  it  was 
fmdum  notnmf  or  because  the  power  of  nominating  a  sucoessor  oimverted  it  into 
feodum  w^nmriwn  or  degenerana  or  in  fomd  larffA. 

By  the  cnarter  of  Ferdinand  Uie  IVtb,  the  estate  of  ifowite  was  constituted  a 
duchy,  and  was  granted  to  Horatio  Lord  Nelson,  to  be  held  by  him  and  the  heira  (rf 
his  body,  according  to  the  laws  of  the  Franks,  by  which,  in  the  succession  to  the 
estates,  the  elder  was  preferred  to  the  younger  brothers,  and  males  were  preferred  to 
females. 

According  to  the  laws  of  Sicily  then  in  force,  it  is,  I  think,  admitted,  tiiat  an  estate 
thus  granted,  without  any  [664]  additional  fonnula,  wu  a  noble  and  pactimated  fief, 
which  was  to  be  held  in  fomd  stridd. 

But  the  Plaintiff  contends,  that  the  clause  in  the  grant,  whereby  the  grantee,  in 
failure  of  heirs  male  of  his  body  descending,  was  empowered  to  n<Hninate  whom  he 
pleased  to  be  his  successor,  had  the  effect  of  making  we  estate,  in  the  hands  ol  Lord 
Nelson,  a  feudum  degeneratUj  with  all  the  inradents  atteohed  to  that  species  of  fie^ 
&uA  that,  with  respect  to  the  power  of  alienating,  the  effect  of  a  power  to  appoint  a 
successor  was  equivalent  to,  or  «nn  greater  than,  a  olaose  of  "  ew  aederit "  introduced 
into  the  grant. 

On  the  part  of  the  Defendants  this  is  denied ;  they  admit  that  Lord  Nelson  had, 
indeed,  an  absolute  power  to  appoint  a  successor,  and,  hy  auoh  appointment,  to  deput 
from  the  formd  strictd,  which,  in  the  absence  of  such  appouitment,  would  have  governed 
the  succession  from  himself  personally ;  but  that  by  tne  very  terms  of  the  grant,  the 
successor  was  to  hold  in  formd  stridd,  and  in  the  hands  of  the  appointed  sucoessw,  the 
Jief  was  to  be  noble,  pactionated,  and  held  according  to  the  law  of  the  Franks. 

Supposing  that  the  power  might  have  been  exercised  by  act  inter  nm^  it  may  hare 
been,  tlwt  Lord  Ndson  personally,  might  have  sold  or  contracted  to  sell  the  estate,  and 
have  thereupon  nominated  the  purchaser  (being  a  proper  person)  to  be  his  suoceesor. 
But  the  power  of  alienating  is  to  be  determined  with  referaice  to  the  terms  Uie 
grant,  and  although  Lord  Nelson  was,  by  peculiar  bounty  and  as  a  special  favour, 
empowered  to  nominate  a  successor,  who  was  not  one  of  his  own  kindred,  and  might, 

frsonally,  have  availed  himself  of  such  power  to  effect  a  sale,  it  does  not  thence 
66]  follow,  that  the  Jief  was  to  be  considered  as  a  feodum  degenerans,  or  that  the 
■md  stridd  was  to  be  departed  from,  any  further  than  was  warranted  by  Uie  express 
words  of  the  grant  The  successor  was  to  receive  a  noble  and  pactionated  fief,  the 
succession  to  which  was  subjected  to  the  law  of  the  Franks,  and  must  have  been  a 
person  proper  to  receive  investiture  of  and  to  enjoy  such  an  estate. 

The  Plaintiff,  alleging  that  the  clause  for  nominating  a  successor,  did  (notwith- 
stant^ng  the  other  clauses  in  the  grant),  make  the  fief  femmi  degenerans^  idlc^es  also, 
that  t^e  fief  was  alienable  as  femum  nomm ;  and  it  seems,  that  in  ordinary  oases,  a 
feudwn  noam  was  alienable  by  the  grantee,  but  not  universajly.  I  think  tiie  evidence 
shews,  that  the  grant  might  be  made  on  such  terms  and  conditions  as  to  prevent 
alienation  even  of  feodum  nomtm,  either  altogether  or  otherwise  than  in  a  particular 
manner ;  and  it  appears  to  me  that  the  conditions  of  the  grant  now  in  question  are  of 
that  kind.  If  this  fief  was  known  or  intended  to  be  subject  to  the  ordinary  incidents 
of  feudum  novum,  and  as  such  to  be  capable  of  alienation  at  pleasure,  it  would  have 
been  superfluous  to  provide  for  alienation  or  departure  from  the  forma  striefo,  by  the 
special  grant  of  a  power  to  nominate  a  successor. 

Ana  I  have  therefore,  and  after  comparing  together  the  depositions  of  the 
witnesses  on  both  sides,  come  to  the  conclusion,  m&t  in  the  hands  of  Lord  Nelson,  the 
fief,  though  alienable  in  a  particular  manner,  was  not  feudum  degeneraiu  or  m  formd 
largA,  and  that,  although  it  was  feudum  nopum,  it  was  not  feudum  novum  witit  the 
incident  of  alienability,  which  might  have  attended  feudum  noeum  not  granted  on  tiie 
same  conditions. 

[666]  By  his  will,  Horatio  Viscount  Nelson  nominated  and  appointed  William 
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Nebon  (afterwards  Earl  Nebon)  and  Williun  Haslewood  to  succeed  on  his  death  to 
the  Doch^  and  estate  of  Bronte,  upon  the  trusts  of  his  will,  and  Uie  first  beneficial 
use  was  limited  to  William  Earl  Nelson  for  life. 

The  first  queslaon  upon  the  will  is,  whether  it  operated  as  a  nomination  or 
appointment  of  a  successor. 

If  it  did,  it  should  seem,  that  the  suocessor  so  appointed  would,  as  nominee  of 
the  grantee  having  the  power,  take  tbe  estate  under  the  grant,  with  all  the  powers, 
restnctions,  and  incidents  thereto  annexed  by  the  law  of  Sicily  and  the  conditions  of 
the  erant. 

If  the  will  did  not  operate  as  the  appointment  of  a  successor,  the  successor 
mtitled  to  inrestitaTe  would  hare  to  be  determined  by  the  course  of  succession 
authorised  bv  the  law  oi  Sicily,  and,  in  default  of  issue  of  Lord  Nelson,  his  brother 
William  Burl  Nelson  irould,  as  next  heir  male  collateral,  have  been  lawful  successor. 

No  particular  form  aj^nara  to  have  been  necessary  to  give  validity  to  the  nomina- 
tioQ  or  appointment  of  a  successor;  bat,  for  reasons  given  by  some  at  the  witnesses, 
two  persona  could  not  be  legally  appointed  joint  snocessors,  and  the  witnesses  for  the 
Plaintiff  do  not  seem  to  have  consiaered  that  the  will  did  operate  as  tiie  nomination 
or  appointment  of  a  snooessor,  but  gave  to  the  trustees  an  authority  which,  in  their 
view,  was  a  mandate  to  sell.  Their  opinion  seems  to  be,  that  Lord  Nelson  himself 
mij^t  have  sold,  and  that  he  had  power  to  authorise  his  fiduoary  heirs  to  do  aU  thiUi 
he  mi^t  have  done  himself. 

[667]  Now  the  power  which  Lord  Nebon  had  to  sell,  if  it  depended  upon  his 
power  to  appoint  a  successor,  was  not  executed  by  him  otherwise  than  by  his  will,  and 
if  his  will  did  not  operate  as  wi  execution  of  the  power,  the  power  was  not  at  all 
exercised ;  and  as  it  is  distinctly  stated  by  the  witnesses,  and  particularly  by  the 
Plaintiff's  witness  Viola,  that  the  power  was  granted  to  Horatio  alone,  and  oould  not 
pass  to  his  fiduciary  heirs,  it  oannot  be  allef;ed,  tha^  on  this  ground,  he  oould 
aathtnise  his  fiduciary  heirs  to  do  all  that  he  mi|;ht  have  done  himself. 

The  opinion  rests,  as  I  suppose,  upon  the  notion  that  the  estate  or  fief  was  held  by 
Lord  Nelson,  either  as  feudwn  ae^enrntiu  or  as  feudum  novum,  with  an  incidental  power 
of  free  and  unrestricted  alienation.  Assuming  this  notion,  the  witnesses  consider  (at 
least  so  it  seems)  that  Lord  Nelson  had  power  freely  to  sell  the  estate,  not  only  by 
his  own  personal  act  or  nomination,  but  by  his  agents  or  trustees  appointed  by  his 
will  for  that  purpose ;  and  if  it  appeared  that  Lora  Nelson  himself  had  a  power  so 
geoer^  and  free,  and  if  the  power  given,  or  meant  to  be  given  to  his  trustees  by  bis 
will,  was  not  discretionary,  but  mandatory,  as  the  witoesses  also  suppose,  it  might 
bare  been  right  to  say  (as  they  do),  that  until  the  investiture  of  Earl  William,  the 
trustees  might  have  sold  the  estate. 

But  tibe  whole  inference  rests  upon  the  oorrectaess  of  placing  the  estate  <»■  fief, 
which  Lord  Nelson  held,  under  the  claes  of  fntdum  tiomm  or  fevdum  degeiuraiu,  and 
thn  attributing  to  it  the  oonsequenoes  usually  attending  fiefs  properly  within  such 
elaasification  or  nomenclature.  This  does  not  seem  to  me  a  conclusive,  or  even 
safe  mode  of  reasoning.  The  power  of  dealing  with  the  fief  must  depend  on  the 
peculiar  conditions  of  the  grant  [668]  and  on  the  general  law  applicable  to  such  cases, 
and  the  evidence  for  the  Defendants  appears  to  me  to  shew,  that  upon  the  death  of 
Lord  Nelson,  his  successor,  whether  appointed  by  his  will  and  so  acquiring  his  right 
as  nominee  under  the  graiit,  or  independently  of  the  will,  or  of  any  nomination,  and, 
in  default  of  issue,  aoquiring  his  right  under  the  general  law  affecting  the  estate 
granted,  became  entitled,  not  to  a  femum  novum  or  feodum  degmeram,  but  to  a  feudum 
ncbSe  et  on^uum,  to  be  held  in/tnW  dridd. 

It  seems  to  have  been  considered,  on  the  part  of  the  Plainldff,  that  the  nomination 
^  two  tnisteee  or  fiduciary  heirs,  and  the  snbseiraent  limitation  of  the  first  beneficial 
iaterest  to  Earl  William  f6r  life,  did  no^  by  the  law  of  Sicily,  amount  to  the  appoint- 
ment of  a  suoeessOT. 

But  no  peculiar  form  of  appointment  being  necessary,  the  beneficial  interest  and 
eubstance  of  the  estate  having  been  given  to  Earl  William  for  his  life,  he  being 
eotitled  to  the  ugufrud  or  dominium  utile  of  the  property,  and  having  actually  received 
investiture^  as  successor  nominated  by  the  will,  I  consider  myself  bound,  in  conformity 
with  the  evidence  for  the  Defendants,  to  conclude  that  Earl  William  was,  by  t^e  will^ 
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duly  appointed  sucoeBsor  to  the  estate,  and  was,  as  such,  fflititled  to  cl&im 
investiture. 

The  law  of  Sicily  did  not  admit  of  a  settlement  or  conveyance  of  the  estate,  with 
a  rule  of  sucoeasioa  oonformahle,  in  all  respects,  to  the  limitations  directed  by  the  will. 

If  investiture  were  claimed  by  and  granted  to  Earl  William,  he  would,  by  the  law 
of  Sicily,  have  an  inalienable  estate,  descendible  to  his  son,  who  was  then  living  [668] 
and  to  his  male  issue  (if  it  should  be  coo^ued),  without  limit.  So  far  the  niooeaaioo 
by  the  law  of  Sicily  would  be  substantially  consistent  with  the  Umitatioiu  oootsuned 
in  the  will  of  Viscount  Kelson. 

But  if  the  mi^e  issue  of  £arl  William  should  fail  {which  event  happened),  the 
succession  would,  Ivv  the  effect  of  the  grant  and  of  the  law  of  Sicily,  pass  to  hie 
daughter,  now  the  Defendant,  Lady  Bridport,  instead  of  passing,  as  was  intended  by 
the  same  will,  to  Susannah  Bolton,  the  Plaintiff's  grandmother ;  and  if  Earl  William 
should  die  without  issue  (male  or  female),  the  suocession  would  then,  by  the  law  of 
Sicily,  devolve  on  Mrs.  Bolton,  if  living,  and  thus  bring  the  soooessioa  into 
substantial  conformity  with  the  limitations  again. 

The  failure  of  the  male  israe  of  Earl  Nelson  was,  no  doubt,  a  possible  event.  The 
continuance  of  such  issue  was  aleo  possibly  perhaps  not  improbable. 

It  was  desirable  to  provide  for  a  contingent  failure ;  but  it  appears  to  me^  upon 
the  evidence^  that  the  contingency,  if  it  coald  be  (uvvided  for  at  all,  oould  only  be 
provided  for  by  selling  the  estate  and  investing  the  prodooe  in  E^g^sh  lands ;  and 
then  arises  the  important  question,  whether  the  estate  oould  have  been  sold  upon  the 
death  of  Lord  Nelson.  He  intended  to  give  a  power  of  sale ;  and,  from  the  state- 
ments made  before  the  Master,  it  does  not  appear  that  the  trustees  at  the  time  felt 
any  doubt  as  to  the  validity  of  the  power.  It  is  said,  indeed,  that  William  Karl 
Nelson  was  desirous  to  sell  it  and  to  invest  the  produce  in  the  purchase  of  lands  in 
England,  to  be  settled  upon  the  trusts  declared  in  the  will ;  but  that  his  sisters  (who 
were  insulted)  being  of  a  different  opinion,  no  attempt  to  sell  was  made. 

[670]  On  considering  the  circumstanom  under  which  the  Bronte  estate  was 
granted,  some  participation  in  the  feelings,  which  Mr.  Haslewood  says  were  expressed 
oy  Mrs.  Bolton  and  Mrs.  Matoham,  mi^t  perhaps  be  excused.  Few  perKmB  woald 
probably  have  not  bean  desirous  to  preserve,  as  long  as  it  oould  be,  the  oonnectaon 
between  the  title  Nelson  and  the  title  and  estate  of  Bronte ;  few  would  not  have 
shrunk  from  tbe  thought  of  severing  them,  immediately  and  for  ever,  by  a  sale  of  the 
Bronte  estate. 

But,  independently  of  any  feeling  of  this  kind,  the  question  now  is,  whether, 
under  tbe  grant,  the  trustees  of  Lord  Nelson  could  have  sold  the  estate,  and,  upon 
consideration  of  the  evidence,  and  thinking  that,  upon  the  death  of  Lord  Nelson, 
there  was  a  lawful  successor,  I  am  of  oiunion,  that  he  had  not  a  valid  power  to  alter 
the  rights  of  that  successor,  by  an  authority  to  sell  given  by  will ;  I  think  that  £arl 
Nelson,  as  lawful  successor,  became  entitled  to  the  estates,  with  all  the  rights,  and 
also  with  all  the  restrictions  incident  thereto  by  the  Sicilian  law,  and  that,  as  the  law 
then  stood,  the  estate  was  inalienable  by  himself,  and  was  descendible  fn»n  him  to 
his  male  issue,  and,  in  default  of  male  issue,  to  his  female  issue. 

The  incidents  to  real  estate,  the  right  of  alienating  or  limiting  it,  and  the  course 
of  succession  to  it,  depend  entirely  on  the  law  of  the  country  where  the  estate  is 
situated.  Lord  Nelson  having  accepted  this  Sicilian  estate,  oould  deal  with  it  only  as 
the  Sicilian  law  allowed :  he  had  a  right  to  appoint  a  successor,  but  no  right  to 
modify  the  estate,  interest,  or  power  of  disposition  to  which  the  successor  was 
entitled  by  the  taw  of  Sicily.  Tbe  successor  iMcame  the  holder  of  the  estate,  [571] 
subject  to  the  incidents  annexed  to  it  by  the  grant  and  the  law  of  Sicily,  and  no 
others ;  amongst  the  incidents  was,  a  particular  course  of  succession,  different  from 
that  which  Lord  Nelson  had  directed,  or  expressed  his  wish  and  intention  to  direct, 
and  the  necessary  consequence  appears  to  be,  that  no  operation  or  effect  could  be 

g'ven  to  the  expressed  wish  and  intention,  as  to  the  succession  to  the  estate  itself, 
lyond  diat  wfawh  the  law  of  Sicily  allowed.  Giving  effiaot  to  die  will,  so  far  as  the 
law  ot  Sicily  allowed,  a  suooessor  was  appMnted,  ana  Earl  Nelson  became  entitled  to 
investiture;  but  the  investiture  was  to  follow  the  conditions  of  the  grant.  The 
successor,  though  nominated  by  the  will,  took  the  estate  under  the  grant ;  and  the 
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vmne  of  saeoMnoo  thereby  prorided  (tihougfa  it  oMDoided  with  the  flnt  limitations 
IB  the  viU)  mi|^t  teed,  in  tHt^  it  did  rabee^aeDtly  lead,  to  a  departore  from  Uion ; 
but  the  ecwnqaence  appears  to  have  been  inevitable. 

Hweover,  as  the  testator  ooaM  not  subject  his  successor  to  a  eoorse  of  saeoession, 
difformt  from  that  whieh  aooorded  wiA  the  grant  and  the  law  of  Sicily,  so  neither 
eould  he  subject  the  successor,  as  such,  to  any  duties  or  obli^tions,  different  from  the 
datias  and  obligations  whieh,  by  the  grant  and  the  law  of  Sicily,  were  annexed  to  his 
holding.  The  successor,  holding  by  the  law  of  Sicily,  had,  at  that  time,  an  inalienable 
estate,  and  any  aathority  or  direction  to  sell  it  was  inoperative ;  and  I  am  unable  to 
find,  on  oonsideratioo  of  the  evidence,  any  saffioient  reason  to  think,  that  the  ease  was 
different  before  or  after  the  investiture  of  Eari  William.  When  the  will  of  Lord 
Ndson  first  wpoke,  ift.,  immediatdy  opon  his  death,  the  nomination  of  his  sueeeasor 
was  complete,  and  no  other  person  could  have  claimed  investiture,  and  as  connected 
with  this  estate,  if  he  accepted  it,  he  [672]  ^  "S^^  '"'^^  duties  which  the  taw  of 
Sisily  annexed  to  it  and  no  olhen. 

I  Uierefore  think,  that  the  trustees  could  not  have  made  a  valid  sale,  and  could 
not  have  entitled  the  ^rohaaer  to  investitore,  and  that  they,  being  unaUe  either  to 
execute  the  trusts  specifically,  by  procuring  a  settlement  to  be  made  according  to  the 
expressed  wishes  of  the  testator,  or  to  execute  the  power  of  sale,  and  thereby  acquire 
the  means  of  purchasing  English  estates  of  which  such  a  settlement  might  have  been 
nisde,  were  under  the  necessity  of  submitting  to  the  law  of  Sicily,  and  that  by  doing 
so^  they  secured  and  effiacted  the  exeention  of  so  much  oi  the  tmsts  of  the  testeton 
wUl  as  oould,  by  the  law  of  Sicily,  be  carried  into  effect. 

Earl  Nelson,  being  one  of  the  trustees  of  the  irill,  was  bound  to  do  all  that  be 
eoald  to  jterform  the  tmsts  aooordicg  to  the  testatoir's  intention,  so  for  as  the  law 
enabled  mm  to  do,  and  he  or  his  estate  would  have  been  justly  answezaUe  in  thia 
Court  for  any  wiUnl  neglect  or  violation  of  his  duty,  bat  uie  will,  as  to  l^e  Bnmte 
estate,  appears  to  me  to  have  been  execated,  so  for  as  it  could  be.  I  think  that  the 
<MDission  to  provide  for  the  contingent  foilure  of  the  male  issue  of  Earl  William  was 
onavoidable,  and  that  the  subsequent  alteration  of  the  general  laws  of  Sicily  cannot 
be  deemed  to  have  revived  the  executory  nature  of  the  trusts. 

Earl  Nelson,  the  duly  nominated  suooessor  of  I^rd  Nelson,  the  grantee,  had 
obtained  the  only  estate  which  the  law  of  Sicily  allowed  him  to  have,  an  inalienable 
estate  descendiue  in  a  particular  manner.  By  an  alteration  in  the  general  lawof 
fficily,  that  estate  was  afterwards  enlarged,  and  Earl  Nelson  became  the  absolute  [67^ 
owner  of  it,  with  a  free  power  of  disposing^  of  it  as  he  pleased. 

No  oomjUaint  of  this  can,  I  think,  be  justly  made  by  descendibles.  By  his  will, 
the  eail  gave  it  to  Lady  Bridport^  who  would  have  taken  it  under  ^e  gruit  and  the 
investiture^  if  the  law  had  undergone  no  change  (after  the  invBstiture)  and,  oonse- 
qnently,  no  question  arises  in  that  respect;  buti  apprehend,  that  she  omdd  not  have 
ean[^ned,  if  he  had  given  the  estate  to  any  stranger,  any  more  than  a  remainder- 
man under  an  Engliw  or  Scotch  settlement  could  complain  of,  or  claim  remedy 
sgainst,  the  effect  of  a  general  law,  which  might  give  to  a  prior  tenant  in  tail,  a 
greater  power  of  alienation  than  he  before  possessed. 

And  regarding  Earl  Nelson  as  lawful  successor  in  possession  of  the  estate,  with  all 
tile  legal  incidents  annexed  to  it  by  the  law  of  Siinly,  I  am  of  opinion,  that  upon  the 
alteration  of  the  law,  he  became  entitled  to  the  same  property,  with  all  the  incidents 
annexed  to  it  by  the  uew  law. 

Being  one  m  the  trustees  of  the  will,  he  was  bound  to  do  all  that  he  could  to 
perform  the  trusts,  according  to  the  expressed  intention  of  the  testator,  and  was 
soswerable  in  this  Court,  for  any  ne^ect  of  his  daty.  But  whether  he  did  or  omitted 
to  do  anything,  which,  lay  the  law  of  England  nuule  him  answerable  or  his  assets 
Gsble  in  this  Gonrt,  under  the  law  of  election  or  otherwise,  is  a  question  not  now 
aoder  consideration,  and  having  regard  to  the  law  of  Sicily,  I  am  of  opinion,  tba^ 
aeeordii^  to  the  evidence,  which  is,  unfortunately,  oontradiotoiy  in  many  importuit 
pQonts,  1  am,  on  the  whole,  of  opinion — 

J 1674}  1.  That  the  Bronte  estate  could  not  be  conveyed  or  settled,  with  a  succession 
(mnable  with  die  limitations  intended  to  be  secured  by  the  settlement  directed  by 
the  will,  in  all  respeota,  or  to  any  extent  greater  than  was  provided  by  the  investiture. 
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2.  That  the  trustees  named  in  the  will,  or  William  Earl  Nalioa  at  aaocessor,  had, 
at  the  time  of  Lord  Nelaon's  death,  no  power  or  anthority  to  make  a  valid  aide  of  the 
estate,  or  to  cause  iDvestiture  thereof  to  be  granted  to  a  nominee  of  dieir  own,  as 
parcbaser  or  otherwise ;  and 

3.  Hut  the  alteratioa  made  in  the  law  of  Sicily  gsra  the  alieolate  ownership  of 
the  estate  to  William  Eari  Ndson,  sod  tiiat  the  estate  did  not  wmtihiiie  to  be,  and  did 
not  then  beoomcb  sabjeot  and  liable  to  the  trusts  of  the  will,  so  fiur  as  th^  v^^arded 
the  Bronte  estate. 

I  think  that  the  Master's  findings  on  the  several  matters  whiob  are  the  subject  of 
the  several  exceptions  now  under  oonsideratioD,  vis.,  the  8fh,  9th,  10th,  lltfa,  12th, 
13th  and  14th  are  substantially  correct,  that  the  grounds  on  which  the  exoeptions  are 
supported,  are  not  established  by  the  evidence^  and,  Uierefore^  that  the  ezoeptioos 
must  be  overruled. 

Nom — ^The  exceptions  having  been  disposed  of,  the  esse  still  remahu  to  be  heard 
on  further  directions. 


[676]   BiGBT  ff.  PiNNOOK.   Ifov,  3, 1846. 

The  Court  will  not  prospectively  dispense  with  the  usual  oath  of  the  messenger  to 

whose  custody  an  answer  is  confided. 

Mr.  Kindersley  and  Mr.  Hallett  moved  for  a  oommission  to  take  the  Defendant's 
answer  abroad,  and  that  it  might  be  received  without  the  oath  of  the  messeneOT. 
They  cited  Cox  v.  Newman  (2  Ves.  &  B.  168),  and  r^erred  to  a  recent  case  of  BeM  t. 
(fBrien.  (Rolls,  4th  Nov.  1844,  in  which  the  answer  had  been  taken  in  Russia,  and 
sent  by  post  to  the  office  of  the  Clerks  of  Records  and  Writs.  No  point  was,  however, 
decided  in  it) 

Thk  Master  of  the  Bolls.  When  by  accident  the  answer  has  been  unsealed,  the 
Court  has  taken  on  itself  to  consider  whether  it  fairly  arrived  at  the  office,  in  the  same 
state  in  which  it  was  delivered  to  the  messeneer ;  but  I  am  not  aware  of  any  case  in 
which  the  Court  has  prospectively  dispensed  with  the  security  of  the  oath  of  the 
messenger. 

I  do  not  feel  at  liberty  to  dispense  with  the  ordinary  rule  of  the  Court,  and, 
unless  scnne  urangement  be  made  between  the  parties,  take  all  that  is  asked  by  this 
motion,  except  the  dispensing  with  tile  oath  of  Uie  messenger. 

Mr.  Turner  made  a  similar  motion,  vhidi 

Bfr.  Cairns  opposed,  and  a  simihr  result  followed. 


[676]  HiTOH  «.  Wklks.  Nw.  14, 1846. 

Notice  of  an  application,  under  the  32d  Order  of  May  1846,  to  appoint  guardians  tul 
Utem  to  infants  whose  father  was  dead,  was  served  at  the  house  of  the  moUier  and 
her  second  hiuband  with  whom  the  in&nts  were  residing.   Held,  sufficient, 

Mr.  Bloxam  applied  for  the  appointment  of  guardians  ad  lUem  to  infants  under  the 
32d  Order  of  May  1845.  (Ord.  Can.  297.)  The  father  of  the  infante  was  shewn 
by  evidence  to  be  dead,  and  the  infants  were  residing  with  their  mother  and  her 
second  husband. 

The  "notice  of  such  application"  was  served  at  the  house  of  the  mother  and 
second  huslHind. 

Ths  Master  of  the  Rolls  held  this  sufficient,  and  made  the  order. 
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[B76]    WiNCKWORTH  V.  WiNCKWORTH.    Jvly  24, 18i5. 
[a  a  9  Jnr.  793.   See  LoBsaue  t.  Tierneg,  1849,  1  Mac  A  Q.  563 ;  41  E.  R  1364.] 

Abscdnto  intereBt  oat  down  to  a  life  iDterest  for  a  limited  purpose.  Held,  to  remain 
absolute  upon  failure  of  that  purpose. 

A  testator  bequeathed  bis  residuary  estate,  in  terms,  which,  in  the  first  instance,  gave 
absolute  interests  to  his  children,  but  he  directed  that  half  only  of  his  daughters' 
shares  should  be  transferred  to  his  daughters  at  twenty-one  or  marriage,  and  the 
other  settled  on  them  for  life,  with  remainder  to  their  children.  There  were  gifts 
over  in  events  which  did  not  happen.  A  daughter  attained  twenty-one  and  died 
without  having  been  married.  Held,  that,  as  to  her  moiety  directed  to  be  settled, 
she  had  an  absolute  interest  subject  to  the  rights  of  her  children,  and  there  being 
none,  her  representatives  were  entitled  to  that  moiety. 

By  his  will,  tiie  testator  gave  hia  residuary  personal  estate  to  his  executors  in 
trust  for  all  his  children  living  at  his  death,  share  and  share  alike,  the  shares  of  his 
SODS  to  be  truuferred  or  assigned  upon  their  attaining  tweoty-one,  and  as  to  his 
daughters'  shares,  he  [677]  directed  one  moiety  only  to  be  transferred  upon  their 
attaining  twenty-one  or  being  married,  and  that  the  other  moiety  should  be  held  in 
trust  for  the  separate  use  of  the  daughters  for  life,  and  after  their  deaths,  upon  certain 
ta*a8t6  for  the  benefit  of  their  children.  He  then  declared  "that  if  anyone  or  more 
of  his  said  children  should  die  before  attaining  the  age  of  twenty-one  years,  if  a  son 
or  sons,  without  leaving  lawful  issue  of  his  or  their  respective  bodj  or  bodies, 
or  being  a  daughter  or  daughters,  should  die  before  attaining  that  age  or  being 
married  (wAtc&  event  did  not  happen),  then  he  gave  their  shares  over  to  the  survivors. 
But  in  case  oU  his  children  who  should  be  Uving  at  his  decease  should  die  before 
attatnine  the  age  of  twenty-one  yean,  if  a  son  or  sons,  without  leaving  lawful  issue  of 
uiy  of  uieir  respective  bodies,  and  if  a  daughter  or  daughters,  before  attaining  tiiat 
a^  or  being  married  (tohkh  event  did  not  ka^en),  then  he  gave  his  remduary  estate  to 
his  nephews  and  nieces  living  at  the  decease  of  the  survivor  of  his  children." 

The  testator  died  in  1803,  leaving  six  children.  Henrietta,  one  of  the  testator's 
daughters,  attained  twenty-one,  and  died  unmarried  in  1844. 

A  petition  having  been  presented  for  payment  of  her  share  to  her  representative 
tiie  question  was,  who  became  entiUed  to  we  moiety  of  Henrietta's  share  directed  to 
he  settled. 

Mr.  Kindersley  and  Mr.  Benshaw,  in  support  of  the  petition.  The  daughters 
took  abflolute  vested  interests  in  the  residue,  subject  to  be  partially  divested,  as  to  a 
mmety,  in  the  event  of  there  being  children.  There  having  been  [678]  no  children 
ol  Henrietta,  the  event  intended  to  be  provided  for  by  the  testator  has  not  happened, 
and  the  moiety  belongs  absolutely  to  the  representatives  of  Henrietta.  Hiey  cited 
Stvrgess  v.  Pearson  (4  Mad.  411),  Skey  v.  Sen-nes  <3  Mer.  S36),  Loeker  t.  Bra^y  (6 
Beavan,  593). 

Mr.  Turner,  for  the  next  of  kin  of  the  testator,  contended,  that  Henrietta  was 
expressly  limited  to  a  life  interest  in  the  moiety  to  be  settled,  and  that  on  her  death 
onmarried,  such  moiety  became  undisposed  of  and  passed  to  the  next  of  kin  of  the 
testator. 

The  Master  of  ths  RoLls  [Lord  Langdale],  without  hearing  a  reply.  The 
testator,  in  the  first  instance,  gave  absolute  vested  interests  in  the  entirety,  but  one 
moiety  of  the  daughters'  shares  was  to  be  so  settled  as  to  give  interests  to  the 
diildren  oi  Moh  daughter.  There  having  been  no  children  of  Henriett^  and  no  ^ft 
over  in  the  event  which  has  happened,  you  must  revert  to  the  prior  abeolute  gift ; 
and  tm  the  whde,  it  appears  tnat  in  the  event  which  happened,  Henrietta  was 
abaotately  entitled  to  that  moiety,  subject  to  t^e  gift  in  remainder  to  her  children 
whidi  bOed,  and  ther^ore  the  moiety  in  question  belongs  to  her  representatives. 

Note. — See  Carver  v.  Bowles,  2  Kuss.  &  M.  301 ;  Katnpf  v.  Jones^  2  Keen,  756 ; 
Biiu  V.  Mardu^  2  Beavan,  362 ;  Campbell  v.  Brmmrigg,  1  PhiL  301 ;  6rem  v.  Harvey, 
1  San,  431 ;  Baton  t.  BaAar,  2  Ckdly.  124. 
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[579]   BiCKABK  V.  Gabwoob.    July  26,  1845. 

Gift  of  a  legfu^  to  A.  for  life,  with  remainder  to  R  for  life,  and  after  the  death  d  I 
survivor,  upon  trust  to  pay  it  "to,  between  or  amongst  C,  if  then  living,  hot 
then  dead,  to,  between  and  amongst  Cs  children  and  the  children  of  B.  then  Utiii 
equally,"  &c.   Held,  that  C.  and  tihe  children  of  R  took  jw  coptto. 

The  testatrix  gave  two  sums  of  £300  and  j6400  stock  to  her  execntors,  in 
for  Elizabeth  Smith  for  life,  with  remainder  to  Thomas  Rickabe  for  life,  and  after  I 
death  of  the  survivor,  upon  trust  to  pav,  &c.,  the  same  "to,  between,  or  amon^ 
Esther  Pye,  the  wife  of  Richard,  if  she  should  be  then  living,  but  if  sbe  should 
then  dead,  to,  between,  and  amongst  the  children  of  the  said  EUther  Pye  and  ' 
children  of  the  said  Thomas  Kickabe,  lawfully  to  be  begotten,  who  should  be 
Uving,.  equally  to  be  divided  between  or  among  them,  share  and  share  alike,  if 
shouM  be  more  than  one ;  and  if  there  shoold  be  but  one  such  child,  the  whole  to ' 
paid  or  transferred  to  such  one  child." 

Esther  Pye  survived  the  tenants  for  life,  Elizabeth  Smith  and  Thomas 
Thomas  Rickabe  survived  Elizabeth  Smith,  and  died,  leaving  five  children 
surviving. 

A  petition  being  presented  for  ^yment  of  the  fund  out  of  Court,  a  question  i 
as  to  the  intureats  taken  by  Esther  Tye  and  the  childen  oi  Thomas  Biokabe  nndert 
above  beqnesb 

Mr.  GhandloBS,  for  the  children,  contended,  that  the  l^;acie8  being  given  "t 
between,  and  amon^    Esther  Pye  (sbe  being  living  at  the  period  of  distribatM 
and  the  children  of  Thomas  Rickabe  "equally,  they  took  wr  capita,  and  that  T 
Pye  was  there-[680]-fore  entitled  to  one-sixth  only.     He  cited  Dowding  v. 
(3  Beavan,  641,  and  see  Gregory  v.  The  AUomey-Qeneral,  2  Beavan,  366). 

Mr.  Temple,  eorUrit,  for  Esther  Pye,  contended,  first,  that  in  the  event  which 
happened,  there  was  an  exclusive  gift  of  the  whole  to  her,  she  being  living  at 
deaw  of  the  tenants  for  life,  ana  that  she  was  therefore  entitled  to  the  wb 
Secondly,  that  if  that  were  not  the  true  construotion,  then  that  she  took  a  moiety j 
Uie  fund ;  it  being  the  intention  of  the  testatrix  to  divide  it  between  her  and 
children  of  Thomas  Rickabe,  the  latter,  as  between  themselves  alone,  and  not 
between  them  and  Esther  Pye,  to  take  share  and  share  alike.   He  cited  BreU 
Barton  (4  Beavan,  239). 

Mr.  Ghandless,  in  reply. 

The  Master  of  ths  Rolls  [Lord  Langdale]  said,  he  could  not  constme 
words  as  contended  for  by  Mr.  Temple.    That  the  wonk  "  to,  between  and  am0D| 
which  were  repeated  a  second  time  in  this  bequest,  implied  a  distribution,  and 
such  distribution  was  to  be  made  between  Mrs.  Pye  (if  living)  and  the  children 
Thomas  Rickabe  equally.   The  result  therefore  was,  that  they  took  per  ee^Ua, 
Mrs.  Pye  was  entitled  to  one-sixth  only. 


[681]  Route  v.  Hxttchinson.   Nov.  24,  Dee.  4, 184S. 
[S.  C.  9  Jut.  1061.] 

A  testator  bequeathed  the  residue  to  trustees,  for  the  maintenance  ot  his 
children  during  their  respective  minorities,  and  he  directed  ^em  to  aoeumt 
the  surplus  income  "  for  the  benefit  of  the  residuary  legatees,  and  form  part  < 
the  residue  of  his  estate,"  uid  subject  as  aforesaid,  on  trust  to  pay,  &&,  the  reodi 
to  his  five  children  at  twraty-five  in  certain  shuns,  but  their  shares  to  be  vested  i 
twenty-one,  &c. ;  and  at  that  age,  they  were  entitled  to  receive  all  the  ii 

Xn  what  shoiild  then  appear  to  be  their  "respective  shares."    He  author 
Euacements  to  be  made  to  his  sons,  to  be  deducted  out  of  their  shares 
any  "  final  division."   One  child  having  attained  her  proper  ige,  reoeiyed  hw 
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cf  the  tim  aggngato  fund.  Held,  that  ihe  retained  no  intereet  in  the  mbaequent 
iecnmuktwM  aooruing  during  the  minraitieB  of  tiia  other  ohildren. 

The  testator  died  in  1819,  leaving  a  widofr  and  fire  ohildren,  namely,  Emma, 
Gbtberioe^  Osvald,  Cutfabert,  and  George. 

By  bis  will,  he  devised  a  real  estate  to  his  trustees  to  convey  to  his  son  Oswald 
rfaeu  and  so  soon  as  he  should  attain  twenty-one ;  and  as  to  the  rente,  iu  the  mean- 
ine,  aod  until  Oswald  should  attain  twenty-one,  he  directed  that  the  same  '*  should 
|i  oHuidered  as,  and  fall  into  and  become  part  of  the  residue  of  his  personal  estate, 
■d  chat  his  trustees  should  stand  possessed  thereof  upon  the  same  trusts  as  were 
penaftm-  expressed,  &a,  coneemin^  such  residue." 

He  bequeathed  the  residue  of  his  estate  and  effects  to  his  trustees,  upon  trust  to 
tiiTert  and  invest  in  the  funds,  and  stand  possessed  thereof,  in  trust  to  pay  an 
'  Buit^  to  his  wUe,  and  appl^  a  oompetant  part  oi  Ike  dividends  thereof  acocwding 
their  discretion,  in  the  maintenance  uid  edocaticm  of  the  five  ohildren  "  during 
rsspei^ve  minorities.*'   He  proceeded  as  f<dlowB: — "Andas  to  the  surplns  (n 
divklrads,  &c,  which,  fran  tame  to  tame,  should  accrue  or  arise  tdierefrom,  as 
id,  it  was  his  will,  and  he  directed,  that  his  said  trustees  should  lay  out  the 
ID  the  public  funds,  in  their  own  names,  so  as  to  aooumulate,  for  the  heneJU  of  his 
UgateeSy  and  form  part  of  the  residue  of  his  [682]  residuary  aUaUy  uid  subject 

tsfuesaid,  that  his  said  trustees  should  pay,  assign  or  transfer,  to  or  for  the  benefit 
the  fire  children  {naming  them),  all  the  said  residue  of  his  estate  and  effects,  or 
I  •toclu,  funds,  or  securities  whereon  the  same  should  then  stand  or  be  placed  out 
inrssted,  when  and  as  they  should  respectively  attain  the  age  of  tumiy-fm  yean 
the  shares  and  proportions  and  in  manner  following  — One-sixth  part  or  share  of 
residue  to  Emma,  and  one  other  sixth  part  or  share  to  Catherine,  and  as  to  the 
uiniitf  fonreucth  parts  of  inch  residue,  that  his  aaid  tmisteea  abould  pay,  assign, 
traoswr  the  same  ■  unto  and  amongst  hia  said  threia  sons  Oswald,  Cuthber^  and 
t(»ve,  share  and  share  alike. 
"Provided  always,  and  it  was  his  will  and  intention  that  such  re9p«ciive  shares  of 
eh  respective  bequests  should  become  a  vested  interest  in  the  said  Emma  and 
itiierine  and  his  said  sons  respectively,  at  the  age  of  twenty-one  years,  and  not 
lore;  and  if  any  of  them  should  happen  to  die  under  that  age^  then  that  the 
iqaeBt  or  respective  bequests  of  her,  him,  or  them  so  dyin^,  should  sink  or  fall  into 
e  residue  of  his  estate  for  the  equal  benefit  of  the  survivor  of  them.  Provided 
»wiae,  that  in  case  his  said  trustees  or  the  majority  oi  them  should  think  fit,  to 
ay,  awign,  or  transfer  all  or  any  part  of  the  respective  shares,  of  all  or  any  of  them, 
end  Catherine,  and  hia  sons,  to  them  respei^ively,  at  anj  time  aftw  tiiey 
have  attained  their  age  of  twenty-one  years,  and  before  they  should  have 
1  the  age  of  imaU^-fiee  years^  he  left  it  to  the  discretion  of  his  tauateea  so  to 
ProTided  likewise,  and  he  did  thereby  will  and  declare,  that  Emma  and 
and  his  three  sons  respectively  should,  immediately  from  and  after  they 
respectively  attain  their  respective  ages  of  twenty-one  years,  become  entitled 
e  receive  all  [5^]  such  dividends  and  interests,  which  should,  from  the  time  of 
heir  respectively  attaining  that  age,  aocrue  or  become  payable,  for  or  in  respect  of 
n  mach  and  such  part  of  the  stocks  or  funds  whereon  tiie  said  residue  of  his  estate 
hoold  be  invested,  as  aforesaid,  as  should,  at  t^e  time  of  their  reapeotively  attaining 
he  ice  <tf  twraty-one  years,  appear  to  be  their  re^oedive  shares  or  |nvportions  thereof ; 
Dd  Uiat  his  trustees  should,  in  the  meantime,  and  until  their  respeetive  shares  of  and 
■  the  ssid  residue  of  his  estate  should  be  paid  or  transferred  to  them,  reapeotively, 

EU  such  dividends  or  interest  in  respect  thereof,  when  and  as  die  same  shoulo, 
time  to  time,  become  due  and  payable  onto  Bmma  aod  Catherine,  and  his 
lODB  respectively,  aocordingly." 
\  The  testator  then  provided  a  fund  for  answering  his  wife's  annuity ;  and  he 
Mtborissd  his  trustees,  out  of  the  dividends  of  the  trust  funds,  to  advance  any  sum 
m  dioald  think  fit,  for  the  purpose  of  placing  out  his  sons,  or  of  giving  them  a 
^Bnnr  education,  but  so  as  the  whole  of  the  monies  advanced  should  be  deducted 
fkm.  and  out  of  the  respective  shares  of  his  sons  of  and  in  the  residue  of  hia 
M*t^  before  may  final  dwuwn  thereof  should  be  made." 
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Emms,  the  eldest  child,  attained  twenty-one  in  1826,  and  Geoc^  the  jaangeet, 
attained  tventy-one  in  the  year  1637.  When  Emma  altained  twenty-one,  the 
trustees  appropriated  and  paid  to  her  one-sixth  of  the  capital  and  of  the  then 
acdunolation.  The  shares  of  the  other  efaildren,  then  minors,  were  at  the  same  time 
set  apart,  but  the  accumulations  were  net  thenceforward  divided,  but  nntil  the 
youngest  attafaied  twentr-one,  they  were  earried  to  a  separate  aoooont^  and  now 
consisted  of  £3048  consou. 

[684]  A  question  now  aroee  as  to  tht  mode  in  which  this  accumulated  fund  ought 
to  be  divided.  The  eldest  child  claimed  raoHrixtii  part  tiiwecrf,  as  forming  part  oi 
the  residue. 

Mr.  C.  P.  Cooper  and  Mr.  Kohner,  ktr  the  Flaintifb,  tiie  tnisteee,  merely  stated 
the  facta  of  the  case. 

Mr.  Eindersley  and  Mr.  Calvert,  for  Emma,  the  eldest  danghtw. 
Mr.  Turner  and  Mr.  Faber,  for  Catherine,  and 

Mr.  Tinney  and  Mr.  W.  T.  S.  Daniel,  for  Oswald,  contended,  that  the  accumula- 
tions, which  accrued  between  the  period  of  tiie  eldest  and  jroungest  child  attaining 
twenty-one,  formed  part  of  the  graeral  residue,  and  was  divisilue  amragst  the  five 
children,  in  the  proportions  mentioned  in  the  wilL  That  this  was  not  an  wdinuy 
case ;  but  <Hie  in  which  the  testator  had  expressed  a  peculiar  intention,  which  coold 
not  be  departed  from.  That  it  was  not  improbable  that  ihe  testator  intended  that 
all  his  children  should  start  in  life  with  equal  fortunes,  which  would  not  be  the  case 
if  the  youngest  received  eleven  years'  accumulations  more  than  the  eldest.  That  the 
"  surplus  "  which  should  arise  *'  during  their  respective  minorities,"  was  to  accumulate 
"  for  the  benefit  of  the  residuary  legatees,"  and  "farm  pari  of  the  rmdve,"  and  that^ 
therefore,  as  residue,  was  divisible  amongst  all,  in  proportion  to  their  shares  therein. 
That  it  was  plain,  from  the  expression  *'  final  division,"  used  by  the  testator  with 
reference  to  rae  deduction  directed  to  be  made  in  respect  of  advances  for  placing  his 
sons  oot  in  any  profe8si<»i,  &e.,  that  he  contemplated  a  final  settkment  when  the 
youngest  attainea  his  age;  that  it  was  impossible  to  ascertain,  [686]  finally,  the 
whole  share  of  any  child  at  twenty-one,  as,  at  that  period,  there  might  be  outstand- 
ing estate ;  for  there  were  unaccrued  rents  et  the  realty ;  tiiere  was  the  fund  set 
apart  to  provide  the  annuities  which  could  not  thm  be  dirided,  and  there  were  alao 
coutingenoies,  on  the  happening  ot  which  t^e  reserved  fond  might  belong  to  tiioee 
who  had  attained  twenty-one. 

Mr.  Boupell,  and  Mr.  W.  H.  Clarke,  for  Outhbert,  and  the  youngest  son,  cotUrh. 
It  is  impossible  to  suppose  that  the  testator  could  have  meant,  that  after  each  child 
had  received  his  proportion  and  enjoyed  its  income,  he  should  still  retain  ui  interest 
in  that  portion  of  the  fund  retained  for  the  shares  of  the  other  children.  The  eldest 
was  to  take  one^ixth,  but  if  she  were  allowed,  first,  to  receive  the  one-sixth,  and  its 
income  from  1826  to  1837,  and  afterwards  to  take  one-sixth  of  the  interest  of  the 
shares  reserved  for  the  other  children  during  the  same  period,  she  would,  evidently, 
reodve  a  sreater  pn^rtion  of  the  residuary  estate  and  accumulations  than  one-aiztiL 

The  children,  ^  twenty-one,  were  entitled  to  receive  the  interest  which  should 
accrue  on  such  part  of  the  residue  "as  should,  at  the  time  of  their  respectively 
attaining  the  age  of  twenty-one  years,  appear  to  be  their  rem&iwe  shares  or  pn^r- 
tions  thereof ; "  uid  the  trustees  were,  "  in  the  meantime  and  until  their  respective 
shares  of  and  in  the  said  residue  "  shoidd  be  paid,  to  pay  such  dividends  aoooraiuKly. 
This  shews,  that  the  testator  intended,  that  every  child's  share  in  the  fund  then 
divisible  should  be  successively  ascertained,  as  and  when  they  attained  twmty-one, 
and  that  the  residue  was  to  be  retained  and  aooumnlated  merely  for  the  benefit  tA 
those  who  had  not  attained  twenty-one. 

[686]  Thb  Master  of  the  Kolls  [Lord  Langdalel,  in  substaoce,  said,  tiie  testator 
had  special  regard  to  ^e  minority  of  his  children.  £le  intended  that  they  should  be 
all  maintajned  out  of  the  income,  daring  their  respective  minorities :  and  that  the 
surplus,  after  providing  for  such  maintenance,  should  be  invested  and  aooumnlated 
"  for  the  benefit  of  the  residuary  legatees,  and  form  part  (rf  the  residue  of  his  estate." 
It  appears  to  me,  that,  by  these  expressions,  the  testator  must  have  had  re^rd  to  the 
aggr^B;ate  fund,  composed  of  his  residuary  estate  and  of  the  accumulations  which 
accrued  prior  to  the  praiod  of  some  ^d  becoming  entitied  to  have  his  share 
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MOBitaiDed.  Nov,  aooMding  to  the  sabeeqaent  wordt  of  this  will,  the  share  of  each 
child  was,  of  neeearity,  to  be  ascertained  at  the  aee  of  twenty-one,  for,  at  that  age, 
the  IflgMy  was  to  beeome  vested,  and  the  child,  inaepeiHleDt  of  any  discretion  vested 
in  the  tavtees,  was  entitled  to  the  wMe  inoome  of  his  ehare :  besides  this,  the 
tostetor  had,  in  effeo^  directed  a  division  to  be  made  on  each  child  attaining  twenty- 
one  ;  for  although  the  impemtave  direction  to  pay  was  at  twenty-five  years,  the  legacy 
was  vested  at  twenty-one,  and  the  trastees  had  full  discretion  and  authority  to  pay  it 
«t  twenty-one.  Of  neoeesity,  therefore,  there  was  to  be  an  ascertainment  of  each 
child's  sliare  on  his  attainment  of  twenty-one. 

Emma  having  attained  twenty-one,  it  was  necessary  for  the  trustees  to  ascertain 
that  which  appeared  to  be  her  share  of  the  fnnd  then  divisible.  This  consisted  of 
one^ixth  of  the  capital,  and  one-sixth  of  the  then  acoumnlations.  This  was  the 
whole  share  which  she  was  entitled  to  receive,  and  being  taken  out  of  the  aggregate 
fond,  she  could  not  retain  any  interest  in  the  remaining  five-eixths.  Her  share  could 
not  be  asTBSTJ-eertained,  wnhoat,  at  the  same  time,  asoertaining  that  oi  the  other 
diQdren  who  were  entitied  to  the  remaindw. 

She  received  her  share,  and  the  contest  now  is  as  to  the  subseqaent  aoenmnlatioD 
ai  the  other  five^ixths.  But  it  is  difficult  to  imagine  how,  after  canying  off  her 
aliquot  share,  she  could  preserve  an  interest  in  the  reserved  shares  (beyond  the  con- 
tingent interest) ;  nor  can  I  see,  how  a  party  who  has  received  her  whole  share  in  a 
particular  fund,  is  to  have  a  share  in  the  inoome  of  that  which,  in  the  division,  was 
retained  for  the  share  of  someone  else. 

I  am  of  opinion,  that,  out  of  the  whole  a^r^te  fund,  an  aliquot  portion  was  to 
be  taken  as  each  attained  twenty-one,  and  that  toe  remainder  was  to  be  reserved  for 
dw  other  children  who  had  not  attained  that  a^.  The  result  is,  that,  when  Emma 
attained  twenty-one,  she  was  entitled  to  one^xth,  and  the  remainder  was  to  be 
lesarved  for  the  other  four  children  and  to  be  accumulated.  Again,  when  Catherine 
attained  twenty<one  die  was  entitied  to  onfraixtii  of  the  then  aggregate  fund,  com- 
posed  of  what  was  left  after  the  first  division  and  the  aabeequent  accamulatione,  and 
so  on  for  the  rest  of  the  children. 

This  gets  over  every  difficulty,  and  I  hardly  know  where  the  amlnguity  is,  if  you 
keep  in  mind  tiiat  the  share  of  each  child  was  to  be  ascertained  and  become  vested  at 
twenty-on^  and  was  to  be  paid  eitiier  tiien,  or  at  tw«ity-flve. 


[089]  Bainbrigos  v.  Blair.  Jvme  26, 16iS. 

[S.  C.  9  Jnr.  765.  Held  overruled  by  Graddoek  v.  Piper,  1860,  1  Mac.  &  G.  664  ;  41 
E.R.  1422,  £rra$A4mv.  AvugAton,  1866,  6  DeO.M.&O.  166;  48E.B.833;  1% 
n  Bmher,  1886,  34  Ch.  D.  88.  See  also  /«  n  OinwUu,  1886,  87,  S3  Ch.  D.  165 ; 
34  Ch.  D.  676.] 

A  trustee  acting  as  solicitor  in  the  trust  matters,  is  merely  entitled  to  costs  out  of 
pocket.  The  rule  is  not  inflexible,  and  compensation  may,  in  special  cases,  be 
made  him,  under  the  aathoritv  of  the  Court,  by  a  fixed  allowance,  but  not  by 
allowing  him  to  make  the  usual  professional  charges. 

The  testator,  by  his  will,  appointed  Mr.  Hair  (his  confidential  attorney  and 
■dieitor)  and  two  other  persons,  trustees  and  executors,  and  he  gave  to  Mr.  Blair 
£200  "as  a  compensation  for  his  trouble  in  acting  as  one  of  the  executors  of  his  will;*! 
The  testator  devised  real  and  personal  eetato  to  his  trustees  upon  certain  trusts. 

will  o(»itained  a  daase  empowering  the  trustees  to  retain,  &c,  out  of  the  trust 
nonies,  **tSi  snoh  fnU  losses,  costs,  charges,  damages,  and  expenoes,  as  he  or  they, 
TMpectively,  should  or  might  beu-,  pay,  sufier,  sustain,  expend,  or  be  put  unto,  for, 
or  by  reason,  or  means,  or  on  account  of  the  management  or  execution  of  any  of  the 
trusts  thereby  in  him  or  them  reposed,  or  in  consequence  thereof." 

The  testator  died  in  June  1818,  and  his  will  was  proved  by  his  three  executors. 
Alter  the  testator's  death,  (jonsiderable  litigation  oocnrred  as  to  his  affairs  and  estate. 
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In  this,  Mr.  BUir  uted  «b  ftttomey  aod  mHaaUjit  for  1ih«  tmtbtm,  und  for  AMAMfw 

under  tphe  will.  There  were  three  suits  arising  out  of  traDsaetitmi  in  which  tho 
testator  was  engaged  in  his  lifetime ;  one^  a  forecloaure  snit,  instituted  by  the  testator, 
which  was  rerived  after  his  death,  and  a  foreclosure  obtained,  aod  in  which  proeeediiig 
the  costs  of  all  parties  were,  as  usual,  added  as  againat  the  mortgsgor.  Besides  tbeee^ 
there  were  a  succession  of  suits  to  impeach  the  testator's  will,  which  were  defeated,  a 
auit  to  perpetuate  testimony,  actions  of  ejectment,  and  a  suit  to  [689]  establish  tbn 
will  and  carry  the  trusts  into  execution.  Blair  acted  professionally  in  these  and  also 
in  the  sale  of  part  of  the  estate,  and  in  obtaining  a  teanafer  of  a  mortgage  affecting 
part  of  the  testator'a  estate. 

By  the  decree  in  the  administration  auit^  made  in  IttSS,  the  will  was  estebliahae^ 
and  accounta  were  directed  against  the  trusteefl^  and  the  Bfaater  was  directed,  in  taUi^ 
the  accounts,  to  make  to  the  truafcees  "all  just  allowaoees."  The  costs  inonrred  hf 
Blair  in  his  chancter  of  solicitor  to  the  taiisteea  and  ezecutora  (stated  to  amount  to 
upwards  of  £5000),  were  carried  in  and  claimed ;  but  the  Taxing  Master  declined, 
without  the  special  direction  of  the  Court,  to  allow  Blair  any  oosta  beyond  mraiey 
out  of  pocket 

The  assignees  of  Blair,  who  had  become  bankrupt,  thereupon  presented  a  petiticm, 
aupported  by  aflSdavit,  stating : — 

That  Blair  "  was,  for  many  years  previous,  and  up  to  the  time  of  the  testator's 
death,  and  had  been  for  a  great  number  of  years,  on  terms  of  groat  intimacy  and 
personal  friendship  with  him,  and  was  better  acquainted  with  his  oondnot,  habits,  and 
manners  (whidi  were  eooentrio  in  aome  respects,  Uiough  perfectly  aaae^  tiian  any 
other  penon,  and  better  qualified,  from  such  Imowledge^  to  defend  the  suit^  ana 
«uppoi1^  as  sdioitor  of  the  parties  interested,  the  testator's  will;  and  from  the 
luuardoua  nature  of  the  case,  another  solicitor  could  not  have  been  found  to  carry  on 
those  suits.  That  Blair  carried  on  the  same  wiUi  his  own  money,  and  if  the  will  had 
been  set  aside,  Blair  would  have  tost  every  ahillinj^  which  was  necessarily  incurred  in 
the  litigation  mentioned  in  the  petition." 

[690]  That  the  costs,  charges,  and  ezpenoes  so  incurred  by  Blair,  in  his  character 
of  solicitor  to  the  trustees  uid  executors,  were  expended  for  the  benefit  of  l^e 
testator's  estate,  which  had  derived  considerable  advantage  therefrom,  and  were 
necessarily  incurred  in  carrying  the  trusts  of  the  said  will  into  execution,  and  would 
have  been  incurred  to  a  much  greater  extent,  if  the  trustees  and  executors  had  employed 
any  other  solicitor  to  act  therein,  other  than  Blair.  That  from  the  peculiar  nature 
and  character  of  tite  trusts  oi  the  will  and  codicils,  there  waa  not  any  solicitor  who 
would  have  undertaken  to  conduct  the  several  suits,  and  to  incur  uie  other  cost^ 
without  a  personal  guarantee  for  his  costs ;  and  there  waa  not  any  person,  save  Blair, 
willing  and  able  to  give  such  guarantee,  and  the  iwfat  que  inuta  were  infants  or 
persons  of  no  fortune  or  substance. 

It  also  stated,  "  that  Blair  had  pud,  laid  out,  and  expended,  divers  large  sums  of 
his  own  monies,  in  the  payment  of  salaries  to  assistants,  clerks,  and  others,  who  had 
been  employed,  during  very  considerable  portions  of  their  times,  in  the  management 
of  the  afiairs  of  the  testator,  and  respecting  the  execution  of  the  trusts  of  hia  aaid 
will." 

The  petition  prayed  a  reference  to  the  Master,  to  enquire  as  to  the  propriety  and 
necessity  of  the  suits  and  proceedings ;  an  enquiry  as  to  the  costs  incurred,  and 
whether  the  testator's  estate  received  any  and  wnat  benefit  or  advantage  therefrom, 
and  whether  the  estates  would  have  been  preserved  for  the  cutui  que  friut^  if  Blair 
had  not  acted  in  his  character  of  solicitor ;  and,  if  the  Master  found  in  the  affirmativa^ 
Ihen  that  the  costs,  charges,  tukd  expenoea  of  Blair  might  be  taxed  and  allowed. 

[691]  Mr.  Turner  and  Mr.  Wright,  in  support  of  the  petition.  The  first  question 
is,  whether  there  is  any  such  rule  that  a  trustee,  properly  devoting  his  time  and 

frofeesional  services  in  suits  respectine  the  trust  estate,  is  bound  to  do  so  gratuitously, 
t  is  true  that  in  Moore  v.  Frowd  (3  Myl.  &  Cr.  45),  decided  on  the  authority  of  New 
V.  JoMS  (9  Jarman  Byth.  338),  such  was  considered  to  be  the  rule ;  but  Lord  Manners 
and  Lord  £Idon,  in  a  previous  case,  appear  to  have  entertained  a  different  opinion. 
The  very  point  arose  in  Garmiekael  v.  fFUsoth  (2  Molloy,  537),  and  Lord  Manners 
said,  "  I  nave  omuulted  with  Lord  £ldon  on  the  subject^  and  be  agrees  with  me,  tiiat 
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where  an  attorney  is  an  executor,  and  carries  on  or  defends  saita  relating  to  the  aaseta, 
he  is  to  be  stricuy  mtched,  but  if  he  aott  fairly  in  them,  he  is  to  be  paid  like  any 
other  attorney." 

Secondly,  if  such  be  the  general  rule,  is  it  so  inflexible  aa  to  admit  of  no 
ezosption  1  That  is  not  so,  for  in  Marshall  v.  Hottoway  (2  Swan.  453),  the  Court 
luetioned  a  prospective  and  retrospective  allowance  to  a  trustee  for  his  trouble,  and 
that  in  a  case  in  which,  like  the  fovsent^  the  trustee  had  a  legacy  of  £200  given  hhn. 

Thirdlr,  in  this  cMe  there  are  special  circumetanoes,  which  take  it  out  of  the 
general  rule,  or  at  least  warrant  an  enquiry  before  the  Master.  Mr.  Blair  was  the 
only  person  cognizant  of  the  a&irs  of  the  teetator,  who  waa  a  man  of  very  eccentric 
habits,  and  he  was  the  only  individual  qualified  to  defend  the  estate,  in  the  course  of 
the  expensive  litigation  to  which,  after  tne  death  of  the  testator,  it  became  subject. 
In  all  the  different  proceedings  Mr.  Blair  was  successful,  and  by  his  profe8-[G92]- 
nooal  exertions  and  at  his  personal  risk,  the  estate  has  been  preserved  tor  the  ce^i 
<jw  trusts.  It  is  but  reasonable  that  some  compensation  should  be  made  for  the  loss 
d  time  and  labour  of  himself  and  clerks.  With  regard  to  the  foreclosure  suit,  his 
coats,  as  between  party  and  party,  have  been  added  to  the  deb^  and  thus  the 
testator's  estate  has  received  the  benefit  of  them :  surely  this  amount  ought  to  be 
repaid  to  Mr.  Blair,  and  at  all  events  an  enquiry  ought  to  directed. 

Mr.  Kinderaley  and  Mr.  W.  T.  S.  Daniel,  eontrii,  did  not  object  to  the  form  of 
diis  proceedini^  but  argued.  First,  that  there  ooold  not  now  be  any  serious  doubt  as 
to  the  existence  of  the  rule  in  qoestion,  for  it  had  been  so  expressly  decided  by  Lord 
Lyndhnrst  in  Nm  v.  /oms,  and  afterwards  by  Lord  Cottennam  in  Moore  v.  Frowd, 
and  those  decisions  had  since  been  followed  in  Fraser  v.  Palmer  (4  Y.  &  Col.  Exc. 
515),  and  in  ColUns  v.  Carey  (2  Beav.  128).  Secondly,  that  the  case  of  Marshall  v. 
HoUimay  was  totally  inapplicable,  for  there,  the  trustee  *'  declined  to  prove  the  will 
Of  act  as  trustee  (2  Swan.  435),  and  being  the  person  best  acquainted  with  the 
testator's  affairs,  had  been  employed  by  the  other  trustees  as  their  agent."  Thirdly, 
that  there  were  no  circumstances  to  justify  an  enquiry.  The  trustee  had  a  legacy 
given  to  bim,  expressly  as  a  compensation  for  his  trouble  in  acting  as  one  of  the 
exeeutors.  He  had  proved  the  will,  received  his  legacy,  and  had  acted  professionally 
ID  the  trust  litigation,  without  any  application  to  the  Court ;  and  having  raised  no 
mA  claim  in  the  suit,  he  had  been  party  to  a  decree  giving  him  "  just  ulowances  " 
only.  That  as  to  the  mortgage  costs,  it  did  not  appear  that  the  foreclosed  estate  was 
worth  even  the  mortga^  money. 

nS93]  Mr.  Tomer,  m  reply. 

York  V.  Broim  (1  Colly.  260),  and  Ayl^e  v.  Mwrray  (2  Atk.  58),  were  also  cited. 

The  Master  of  thb  Roli^  [Lord  Langdalel.  Under  the  decree  directing  the 
Master  to  make  to  him  "  all  just  allowances,"  Mr.  Blair  claimed  the  amount  of  his 
several  ImIIs  of  costs  in  relation  to  the  sevend  suits,  actions  at  law,  and  other  matters, 
in  which  he  had  been  engaged,  and  acted  aa  the  eoHeitor  for  the  troatees,  be  himself 
beiiie  one. 

'fbe  Taxing  Master  was  of  opinion,  that  Mr.  Blair  was  merely^  entitled  to  the  mcmied 
disbursed  by  mm  in  carrying  on  that  business ;  that  Mr.  Blair  being,  at  the  same 
tune,  tiie  ■oiieitOT  and  trustee,  and  thtu  occupying  the  doable  character  of  the  person 
em^oying,  and  the  person  employed,  was  not  entitled  to  have  any  remuneration  for 
his  services,  and,  in  the  absence  of  any  special  order  to  t^e  contrary,  must  stand  in 
the  situation  of  all  persons  who  act  as  trustees,  and  perfonn  the  duties  of  his  trust 
mtaitously.  The  Taxing  Master  having  communicated  this  opinion,  the  parties 
nave,  by  agreement,  come  to  the  Court  upon  petition. 

It  has  been  ar^^,  in  the  first  place,  by  one  of  the  Petitioner's  counsel,  that  I 
ought  not  to  consider  this  to  be  a  general  rule.  How  can  I  do  otherwise  ?  It  was 
distinctly  declared  to  be  the  rule  by  I^ord  Lyndhurst  in  the  case  of  New  v.  Jows^  for 
reasms  distinctly  sta^  by  him,  and  which,  I  believe,  have  never  since  been  seriously 
donbted.  Next,  the  same  point  came  before  Lord  Cottenham,  in  the  case  of  Moon  v. 
FfovA^  and,  after  a  [0941  long  argument  and  careful  consideration  by  him,  he  declared, 
with  eqnal  predaum  and  fcmie,  that  such  was  the  general  rule.  The  sune  point  was 
iftwwuds  Drought  before  Mr.  Baron  Alderaon,  sitting  iu  the  Coart  of  Exchequer  in 
Equity,  and  he  came  to  a  simiku  oonclnsion  for  reasons  equally  cogent^   After  tiiese 
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three  solenm  and  distanct  deou«n)%  it  u  too  much  to  suf^toee  that  I  am  aUe  to  treat 
them  aa  of  no  authority  whatever,  uid  adopt  a  diiaimilar  ofnnion. 

There  seems  to  have  been  a  case  decided  in  Ireland  prior  in  date  taan^  oi  the 

three  I  have  mentioned.  It  is  stated,  that  Lord  Manners  communicated  with  Lord 
Eldon  on  the  point,  and  afterwards  stated  Lord  Eldon's  opinion  to  be  directly 
contrary  to  these  three  dedsiona.  There  must,  I  think,  be  some  error  in  the  report, 
as  I  have  often  heard  Lord  Eldon  say  the  contrary  of  that  which  is  imputed  to  him. 
I  cannot  consider  the  case  as  an  authority ;  but  even  if  it  were,  there  are  the  three 
subsequent  decisions,  which  I  consider  have  settled  the  rule  of  ^e  Court,  and  to  be 
binding  upon  me.    I  have  no  authority  to  alter  it. 

Considerine  the  rule  to  be  perfectly  established,  it  is,  however,  said,  that  it  ou^t 
not  to  be  acted  on  upon  the  present  occasion,  and  it  is  asked  wheUier  this  rale  admits 
of  no  ezoeptioa  whatever  7  I  do  not  think  so,  because  in  the  administration  of  trust*, 
this  Court  •will  take  care  to  promote,  to  tha  utmost  extent  d  its  jnrisdictaon,  that 
which  appears  to  be  most  hx  the  benefit  of  the  tnu^  and  will  take  into  oonsidention 
every  ciroumstaiiee  tending  in  any  way  to  promote  diat  benefit  It  will  ev«a  deviate 
from  its  own  general  rules,  if  it  finds  circumstances  warranting  that  deviation  and 
that  it  may  be  safely  allowed  without  breaking  [095]  down  the  auUiority  of  the 
general  rule.  But  after  all  the  industry  that  has  been  bestowed  on  this  case,  no 
case  or  duivm  has  been  produced,  in  which  the  Court  has,  in  such  a  case,  allowed  a 
solicitor  to  make  his  professional  charges,  as  for  professional  business  done  by  him  for 
the  trust.  If  auch  a  case  exist,  it  has  certainly  escaped  my  observation.  In  Mar^taU 
V.  HoUaway,  the  trustee  and  solicitor  was  not  allowed  to  charge  his  bills  of  costs,  or 
to  charge  for  each  particular  item  of  business  done,  but  an  enqutir  was  directed, 
whether  it  would  be  proper,  under  the  peculiar  circumstances  of  that  case,  to  give 
him  some  remuneration  or  ocnnpensation  for  his  loss  of  time  and  trouble.  I  may, 
therefore,  safely  say,  that  this  Court  would  not,  even  in  a  case  where  it  thought  a 
deviation  from  the  general  rule  advisable  and  proper,  make  dut  deviation  in  the  way 
here  proposed,  namely,  by  allowing  a  gentleman,  acting  as  solicitor  for  himself  as 
trustee,  to  make  the  usual  professional  chat;^ea  against  the  trust  fund.  To  do  so, 
would  be  to  place  a  party  having  a  duty  conflicting  with  his  interest,  in  the  position 
of  having  to  make  out  his  own  bill  against  himseU,  leaving  any  error  which  might 
occur  to  be  settled  and  set  right  at  some  future  occasion. 

I  do  not  feel  satisfied  that  the  petition  asks  for  the  allowance  of  an  annual  sum ; 
but)  even  assuming  that  it  did  so  distinctly,  what  is  there  in  the  case  to  induce  me  to 
make  an  order  for  an  enquiry  on  the  subject  ?  It  is  said,  that  I  ought  now  to  direct 
an  enquiry,  whether  the  services  of  this  gentleman  have  been  beneficial  He  was 
both  wlioitor  and  trustee ;  his  accounts  as  trustee  have  not  yet  been  passed ;  on  one 
side  it  is  said  that  he  is  indebted  to  tiie  trust,  on  the  other,  that  he  is  oat  of  pocket : 
I  cannot  give  credit  to  the  assertion  on  [696]  either  side ;  I  must  take  it  to  be  a 
matter  of  doubt.  It,  however,  seems  extraordinary  to  me,  the  decree  being  made  in 
1835,  that  now,  in  1845,  it  is  not  ascertained  on  which  side  the  balance  of  the  trust 
account  is.  It  is  desired,  that  I  should  assume,  from  the  nature  oi  these  matters, 
namely,  the  impeachment,  and  the  establishment  of  the  will,  &c.,  that,  if  not  clearly 
beneficial  to  the  persons  interested  under  the  will,  yet  there  is  at  least  such  a  primA  fade 
case,  as  to  entitle  the  Petitioners  to  an  enquiry,  in  order  to  make  out  that  all  this 
was  beneficial  But  assuming  that  all  that  was  done  here  was  highly  beneficial,  and 
that  a  great  benefit  was  acquired  to  the  estate  by  the  exertion  of  the  trustee,  was  he 
n<^  bound  to  do  his  utmost  for  the  benefit  of  his  trust  1  In  every  case  a  tniatee 
mij^t  say,  I  have  had  a  great  deal  of  trouble  in  thrae  matters,  and  have  spent  a 
ooiuidemble  portion  trf  my  time  about  them :  pay  me  for  my  tame  and  ^vnible !  Is 
that  the  rule!  I  am  not  aware  of  the  existence  of  any  such  rule,  nor  luw  any 
anthority  been  produced,  which  tends  in  the  least  to  shew,  that  diis  is  tiie  way  in 
which  trustees,  who  have  strictly  performed  their  duty  and  thereby  procured  a 
benefit  to  the  estate,  are  to  be  deut  with.  It  is  very  different  from  the  case,  where 
a  trust  being  in  the  course  of  execution,  and  many  things  remaining  to  be  done, 


situation,  do  it  without  grievous  personal  loss,  and  that  party  comes  to  the  Court, 
and  states,  that  he  is  in  a  situation  and  is  willing  to  do  these  things  bat  that  he 
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cuinot,  oonsisteatly  wit^  his  own  intereBt,  proceed  iritfa  aaoh  duties,  and  gratuitously 
devote  his  time  for  the  benefit  of  the  trust.  In  such  a  case,  it  is  competent  for  the 
Court,  considenng  what  is  beneficial  to  the  ctstuig  gm  tntet,  and  is  calculated  to 
promote  their  interest,  to  take  the  matter  into  consider-[667]]-ation,  and  to  give 

£ roper  remuneration  to  that  person  who  alone,  by  his  own  exertion,  can  produce  that 
Bi^t. 

There  are  various  ways  in  which  provision  might  be  made  for  such  a  case ;  thus, 
a  person  appointed  trustee  with  his  own  consent,  might  say  to  the  testator,  "there 
wUl  be  a  gnat  deal  of  law  business  in  this  matter,  is  it  reasonable  that  I  shoiUd  do  it 
for  nothing  1  If  ^on  bo  intend,  do  not  appoint  me  trustee."  A  testator,  though 
knowing  that  if  his  trustee  acted  as  aolicntor,  and  were  allowed  to  mt^e  his  profes- 
ri(Hial  charges,  he  would  be  enabled  to  mi^e  bunness  for  himself,  might,  neTertneless, 
insert  an  authority  in  the  will  permitting  it,  and  this  is  not  unfrequently  done ;  there 
would  then  be  no  question  about  the  matter.  But  here,  Mr.  Blair,  instead  of  guarding 
himself  in  that  my,  took  the  legaciy  of  £200,  expressly  as  a  compensation  for  his 
trouble. 

There  is  another  way  in  which  this  matter  might  have  been  brought  forward. 
After  the  litigation  and  difficulty  arose,  Mr.  Blair  mi^t  have  applied  to  the  Court, 
stating  the  circumstances  of  the  suit,  and  how  important  it  was  that  the  legal  business 
of  this  trust  should  be  carried  on  by  him,  that  it  would  be  a  loss  to  him  to  carry  it  on 
without  remuneration,  and  asking  the  Court  permission  to  do  it.  He  did  not  so  act ; 
he  put  in  his  answer  to  the  bill,  without  claiming  anything  in  respect  of  iJtese  matters ; 
the  oause  comes  to  a  hearing ;  "  all  just  idlowances  "  are  directed  to  be  made  to  him, 
hot  thia  point  was  not  even  mentioned.  If  Mr.  Blair  had  stated  the  matter  in  his 
answer  or  had  presented  a  petition,  to  come  on  at  the  hearing,  to  obtain  any  allowances 
of  this  sort,  the  circumstances  would  then  have  been  taken  into  consideration,  and 
such  directions  given  by  the  Court  as  the  circumstances  rendered  proper ;  [698]  but 
here,  nothing  of  the  sort  was  done,  and  the  decree  directed  the  accounts  to  be  taken 
and  just  allowances  to  be  made.  Under  these  circumstances,  I  do  not  diink  there  is 
any  authority  for  me  to  make  an  order  on  any  part  of  this  petition,  and  I  must  dismiss 
it  with  costs. 

It  is  certainly  presented  contrary  to  the  ordinary  rule  of  this  Court ;  and  if  it  had 
succeeded,  it  could  only  have  been  an  indnleenoe,  in  allowing  the  Petitioners  some- 
thing which  they  ought  to  have  seeared  to  tnemselvefl,  if  they  were  intitied  to  it, 
Tsinng  die  points  at  a  proper  period. 


[006]  SivxLL  p.  Abraham.   April  11, 12,  1846. 

[See  Temaueray  v.  Bowles^  1872,  L.  K.  14  Eq.  168 ;  SomieiuAem  v.  Bammrd, 

1887,  57  L.  T.  713.] 

Where  the  demand  <rf  the  Phuntiff  is  submitted  to,  and  the  only  question  between  the 
parties  is  the  oosts  of  the  snit^  tiie  cause  ought  not  to  be  proteeded  in,  but  an 
qiplieation  ought  to  be  made  to  the  Court  to  prevent  the  expence  of  further 
jffoeeeding. 

This  was  a  bill  for  specific  performance,  instituted  by  the  purchaser,  who  had  paid 
his  purchase-money  and  been  let  into  possession :  there  was  also  a  cross-bill  of  discovery. 

The  simple  object  of  this  suit  was  to  compel  the  vendor  to  obtain  the  concurrence 
of  the  heir«t-law  of  the  testator  in  the  conveyance.  The  bill  was  filed  on  the  11th  of 
October  1641,  and  in  March  1844  the  Defendant  prevailed  on  the  heir  to  execute 
die  conveyance.  The  evidence  in  the  cause  was  afterwards  taken,  and  subsequently, 
in  Jane,  the  Defendant  first  gave  notice  to  the  Plaintiff  that  the  deed  had  been 
executed,  and  proposed  tiiat  the  bill  might  be  dismissed  without  costs.  The  Plaintiff 
Tefued  to  accede  to  tiieee  proposals,  passed  publication  and  now  Imraght  on  the  cause 
ior  hearing. 

pus]  Mr.  Kindersley,  Mr.  Wood,  and  Mr.  Whitbread,  for  the  Plaintiff,  stated 
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that  all  the  requisitioDS  of  the  Plaintiff  having  been  satisfied,  tht  only  question  was 
as  to  the  costs  of  the  suit. 

Thk  Master  of  the  Bolls.  Where  everjthine  had  been  submitted  to,  surely 
the  Plaintiff  oi^ht  not  to  have  gone  on  ineorring  furtner  expenses ;  he  ought  to  hare 
applied  to  the  Court  as  to  the  costs. 

Mr.  Kindersley.  It  would  have  been  a  very  hazardous  experiment,  there  ia  no 
precedent  tor  such  an  Apfdicatiini ;  besides  this,  in  the  situation  oS  the  cause,  it  was  a 
much  oheaper  proceeding  to  set  down  the  cause  than  to  apply  on  affidavit  and  counter 
affidavit. 

The  Master  of  the  Rolls.  It  is  perfectly  well  established,  that  where  a  Befeo- 
daot  submits  to  the  whole  demand  of  the  Plaintifi",  and  to  pay  the  costs,  he  has  a  right, 
at  once,  to  stop  all  further  proceedinK8-(l)  When  the  whole  demand  of  the  PlaintiiT 
has  been  fully  satisfied,  and  no  question  remains  but  that  of  the  costs,  the  Court  would 
not  permit  the  Plaintiff  to  go  on  incurring  useless  expence.  Such  a  proceeding  seems- 
so  wron^,  that  I  cannot  have  the  least  doubt  that  the  Court  would  interfere,  if  an 
application  had  been  made. 

Mr.  Turner  and  Mr.  Kinj^ake,  for  the  Defendant,  cited  authorities  to  shew  that 
the  concurrence  of  the  heir  was  onnecessary. 

[600]  April  1 2.  The  Master  of  the  Bolls  J^Lord  Langdalel.  This  case  has  been 
brought  on  under  circumstances  new  to  me.  It  u  a  case  in  which  the  demand  ol  the 
Plaintiff  has  been  satisfied  so  lon^  ago  as  Itfareh  1844,  and  now  the  case  is  Inonght 
on  to  be  heard,  on  the  sole  question  as  to  who  is  to  hoar  the  costs  of  the  suit. 

In  March  1844  the  Defendant,  from  motives  which  cannot  fail  to  meet  with  the 
approbation  of  the  Court,  procured  the  execution  of  the  deed  by  the  heir-«t-law. 
Though  he  did  not  think  the  Plaintiff  strictly  entitled  to  it,  he  considered  it  proper, 
on  his  part,  to  procure  for  the  Plaintiff  the  exeoutson  of  the  conveyance  oy  the 
heir-at-law. 

The  whole  cause  of  litisoitioa  having  been  thus  removed,  and  the  only  question  in 
the  cause  withdrawn,  the  Court  has  no  opportunity  of  considering  the  question  in 
dis^te  between  the  parties.  The  Defendant  having  effected  this,  gave  a  notice  to  the 
Plaintiff,  whidi  was  substantially  a  correct  notice  to  give.  He  says  I  have  done  this  ; 
I  do  not  admit  you  are  entitled  to  require  it,  and  therefore  do  not  admit  I  am  bound 
to  my  the  costs  <rf  tihe  suit ;  but  I  am  willing  to  put  sn  end  to  it  without  costs. 

The  Plaintiff  having  received  this  notice,  gave  notice,  that  if  the  Defendant  did 
not  consent  to  pay  the  costs,  he  must  proceed  in  die  suit  I  think  the  last  part 
erroneous,  considering  that  the  demand  of  the  Plaintiff  had  been  satisfied,  and  that 
the  only  question  remaining  was,  who  was  to  pay  the  costs.  It  would  have  been 
more  satisfactory  and  proper  for  the  Plaintiff  to  have  made  an  application  to  th& 
Court  respecting  the  costs. 

[601]  It  is  true,  that  if  there  had  been  no  evidence  taken,  it  would  have  been  neces- 
sary to  produce  affidavits  on  such  an  application ;  but  here  there  was  the  answer  of  the 
Defendant,  which  might  be  read  on  the  mere  question  of  costs,  and  there  was  also  the 
evidence  in  the  cause  then  actually  taken.  An  application  might  have  been  made  to 
the  Court ;  and  everything  now  before  it  might  have  been  then  brought  under  ita 
consideration.  I  am  of  opmion  that  I  ought  not  to  allow  any  costs  subsequent  to  the 
notice  given  by  the  Defendant  The  only  question  is,  as  to  the  previous  costs.  Con- 
sidering the  nature  of  the  case,  and  the  situation  of  the  parties,  and  all  that  has  taken 
place,  it  appears  to  me  that  the  Defendant  ought  to  pay  the  costs  of  the  suit  up  to  the 
time  when  he  gave  the  notice, 

I  am  even  reluctant  to  charge  the  Defendant  with  any  eosts,  as  I  entirely  approve 
of  his  conduct  in  obtaining  the  execution  of  the  deed  and  in  ^ving  the  notioet 

Note.— See  4  Ann.  c.  16,  s.  23 ;  Knox  v.  Brown,  1  Cox,  359,  2  B.  C.  G.  186  ;  Fan 
Sandm  v.  Moore,  1  Russ.  p.  469 ;  Suckling  v.  Maddoeks,  3  Y.  &  G.  (Ex.)  232  ;  Stagg  v. 
Knmoleg,  3  Hare,  241 ;  Bobinson  v.  Bosher,  Y.  &  C.  (C.  C.)  7 ;  Field  v.  Rotmutm, 
7  Beavan,  66. 


<1)  PemberUm  v.  IVwAmn,  1  Beav.  316 ;  Holden  v.  Kynaston,  2  Beav.  204 ;  Field  v. 
RoUnsm,  7  Beav.  66,  DoTner  v.  Lord  PortarUngton,  C.  P.  Cooper  (t.  Cot.),  229,  and  2, 
Phillip^  30. 
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[608]   Ottley  v.  Gilby.   Feb.  13,  1845. 
[S.  C.  14  L.  J.  Ch.  177.] 

A  legatee  has  a  clear  right  to  hare  a  Batisfutory  ezpl^nataon  of  the  state  of  the 
testator*  s  assets,  and  lui  inspeetion  of  the  aoeounts,  but  he  is  not  entitled  to 
a  copy  thereof  at  the  enenoe  of  the  estate. 

An  estate  was  represented  to  a  legatee  by  the  personal  representatives  as  barely 
sufficient  to  pay  the  debts,  but  the  accounts  were  not  shewn.  A  bill  wae  filed,  uid 
afterwards  an  offer  was  made  to  produce  the  accounts,  which  was  declined. 
Ultimately,  a  small  surplus  was  ascertained  to  exist,  and  to  be  due  from  the  repre- 
sentatives, but  which  was  totally  insufficient  to  pay  the  legacies,  which  were  of  a 
very  considerable  amount  The  Court  disapproved  of  the  liti^tion,  and  gave  the 
Plaintiff  no  costs;  but  directed  the  representatives  to  retain  their  bauuioe  in 
discharge  of  their  costs. 

Duty  of  solicitors  to  check  useless  litigation. 

The  testator,  by  bis  will,  gave  to  the  Plaintiff  a  legacy  of  XlOOO  to  be  paid  on  his 
attaining  twenty-one. 

The  testator  died  in  1823,  and  his  will  was  proved  by  his  ezecotors  Tatton  and 
Loekwood.  Tatton  died;  Lcnkwood  survived  uid  ctied  m  1827.  The  Defendants 
Gilby  and  Shepherd  were  his  executors. 

u  1835  the  Plaintiff,  having  attained  twenty-one,  applied  to  Gilby  and  Shepherd 
for  his  legacy,  and  he  was  informed  by  their  solicitors,  that  the  assets  were  barely 
sufficient  to  pay  the  testator's  debts,  "  and  consequently,  the  legacy  bequeathed  by 
his  will  to  the  Plaintiff  would  not  be  paid."  Some  further  correspondence  took  place, 
and  on  the  29th  of  December  1837  the  Plaintiff's  solicitors  wrote  to  the  Defendant's 
solicitors,  stating,  that,  unless  they  received,  within  a  fortnight,  such  an  account  as  a 
legatee  in  the  situation  of  the  Plaintiff  had  a  right  to  require,  they  would  place  a  bill 
on  the  file.  A  reply,  but  no  account,  was  sent,  and  this  bill  was  filed  in  December 
1838  against  Gilby  and  Shepherd  for  an  account  and  administration  of  the  estate. 

Their  answer  shewed  l^t  the  estate  had  been  exhausted  in  payment  of  the  debts, 
and  tiie  Defendants  stated  dieir  belief  that  £204  was  due  from  the  tes-[6(l^tator'B 
estate  to  his  executors ;  that  they  could  not  have  furnished  accounts  without  incurring 
great  ezpenee,  which,  they  submitted,  they  were  not  bound  to  incur ;  and  that,  after 
the  institution  of  the  suit,  they  offered  to  produce,  for  the  Plaintiff's  solicitors'  inspec- 
tion, the  accounts  and  evidences,  but  that  the  offer  was  rejected,  unless  accompanied 
with  an  undertaking  to  pay  the  Plaintiff's  costs. 

At  the  first  hearing,  it  was  objected,  that  the  representatives  of  Tatton  were 
Decessary  parties.  They  were  accordingly  made  parties,  and  a  decree  was  made  for 
taking  the  usual  accounts. 

On  t&king  the  accounts  in  the  Master's  office,  it  appeared  that  the  receipts  of 
Loekwood  exceeded  £118,000;  but  two  items  of  charge  having  been  disallowed,  a 
balance  of  £176  was  found  due  from  Loekwood ;  on  the  other  tuud,  a  sum  of  £83 
was  found  due  to  his  executors,  who  admitted  assets,  and  this  sum  being  set  off,  £95 
was,  on  the  whole^  fqund  due  from  Gilb^r  and  Shepherd,  but  notiiinK  appeared  due 
from  the  representatares  of  Tatton.  This  balance  of  £95  formed  the  whole  assets, 
and  the  legacies,  amounting  to  £13,000,  remained  unpaid. 

The  case  came  on  for  further  directions,  and  the  only  question  was,  who  ought  to 
bear  the  costs  of  the  suit. 

Mr.  Lloyd,  for  the  Plaintiff,  contended,  that  the  suit  having  been  rendered 
necessary  by  the  neglect  and  refusal  of  Gilby  and  Shepherd  to  furnish  accounts,  when 
it  appearod  that  they  had  a  balance  in  hand.  That  as  the  representations  respecting 
the  accounts  had  been  disproved  in  the  Master's  office,  they  ou^ht  to  pay  the  £604] 
costs.  He  cited  Sharpies  v.  Shar^ea  (M'Clel.  506),  and  distinguished  tnis  case  from 
the  Anon,  ease  (4  Mad.  273). 

As  to  the  costs  of  the  representatives  of  Tatton,  he  argued,  that,  as  the  Co- 
defendants  had,  unnecessarily,  insisted  on  their  being  made  partaes  (nothing  being 
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due  from  them),  the  Plaintiff  ought  to  pay  those  ooata  in  the  first  instanoe,  and  have 
them  over  as  against  Gilby  and  Shephera. 

Mr.  Kindersley  and  Mr.  CohHle,  cotUrh,  for  Gilby  aad  Shepherd,  relied  on  ISttff 
V.  Bryant  (4  Beav.  460)  and  RoboMm  v.  Elliott  (1  Russ.  599). 

Mr.  Teed,  for  the  representatives  of  Tattoo. 

The  AfASTBR  of  thk  Rolls  [Lord  Langdale].   I  regret  to  hare  a  caae  of  such 
wanton,  unnecessary,  and  improper  litigation  brought  before  me. 

The  first  answer  to  the  Plaintiff's  application  was  not  a  proper  one,  for  a  legatee 
has  a  clear  ri^ht  to  have  a  satisfactory  explanation  of  the  state  of  the  testator's 
assets,  and  an  inspection  of  the  accounts,  but  he  had  no  right  to  require  a  copy  of  the 
accounts  at  the  expence  of  the  estate.  Here  no  inspection  was  offered  before  the 
institution  of  the  suit,  but  it  was  proposed  afterwards.  I  think  that  the  refusal  of 
the  Plaintiff's  solicitors  to  inspect  them  unless  their  costs  were  paid,  was  wrong,  as 
such  an  examination  could  not  have  prejudiced  the  Plaintiff's  claim,  uid  the  informa- 
tion furnished  by  the  accounts,  to  which  they  voluntarily  shut  their  eyes,  might  have 
prevented  further  litigation. 

[606]  The  cause  came  on  for  hearing  and  the  accounts  being  afterwards  taken 
into  the  Master's  office,  certain  ohatgn  w^re  disallowed,  so  that  a  small  balance  was 
found  due  from  the  executors ;  the  amount,  however,  is  so  small,  as  to  be  totally 
useless  in  meeting  the  demands  of  the  Plaintiff ;  and  though  the  state  of  the  accounts 
was  altered  in  the  Master's  office,  yet  the  extent  was  so  small,  that  the  parties  are 
really  in  the  same  situation  as  before  this  useless  and  unnecessary  litigation  had  been 
commenced. 

As  to  making  the  executors  of  Tatton  parties,  I  must  say  that,  considering  the 
position  in  which  Lockwood's  executors  were  placed,  I  am  not  surprised  at  their 
insisting  on  their  being  made  parties,  in  order  that  the  accounts  might  be  fully  and 
finally  taken  in  the  presence  of  all  proper  parties ;  and  altfaouKfa  the  Master  found 
that  Tatton  received  nothing,  yet  Uie  schedule  shews  that  he  nad,  to  some  extent, 
interfered  in  the  administration. 

On  the  whole,  I  think,  that  the  Plaintiff  is  not  entitled  to  his  costs ;  that  the 
executors  of  Lockvood  are  only  entitled  to  such  costs  as  they  can  retain  out  of  the 
fund  in  their  hands,  and  that  the  costs  of  Tatton's  executors  must  be  borne  by  the 
Plaintiff. 

This  suit  has  been  perfectly  useless  to  every  party  concerned  in  it.  Solicitors 
ought,  out  of  regard  to  the  interests  of  their  clients,  and  to  their  own  station  and 
character,  to  prevent  such  a  course  of  useless  litigation. 

[606]    CORRY  V.  CURLEWIfi.    Dtc.  15,  1845. 

When,  after  notice  to  dismiss,  the  Plaintiff  files  a  replication  before  the  hearing  oX. 
the  motion,  the  only  order  made  is,  that  the  Plaintiff  do  pay  the  costs  of  the 
motion ;  and  the  practice  is  not  altered  by  the  General  Orders  of  1845. 

The  answer  was  filed  on  the  7th  of  May  1846;  on  the  Gth  of  December  the 
Defendant  gave  notice  of  motion  to  dismiss  for  want  of  prosecution,  and  on  the  9th 
of  December,  the  Plaintiff  filed  a  replication. 

Mr.  Prior,  on  the  15th  December,  moved  to  dismiss.  He  said,  that  it  would  be 
contended  by  the  Plaintiff,  that  the  only  liability  he  had  incurred  was  to  pay  the 
costs.  {Waller  v.  Pedlington,  4  Beavan,  124.)  That  such,  he  admitted,  was  the  rule 
under  the  old  orders  (16th  Order  of  1828,  Ord.  Can.  10),  but  there,  upon  a  motion  to 
dismiss,  the  Plaintiff,  by  the  terms  of  the  16th  Order,  was  at  liberty  to  undertake 
to  filo  a  replication  or  to  speed  the  cause,  and  therefore,  when  he  filed  a  replication 
before  the  motion  came  on,  he  h&d  done  more  than  was  required  by  the  terms  of 
the  order.   That  now  the  General  Orders  contained  no  such  provision. 

Ths  Master  of  the  Rolls.  The  notice  of  motion  was  perfectly  regular,  but 
the  Plaintiff  having  taken  a  step  which  has  interoefrtwil  the  right  to  dismiss,  the  usual 
order  is,  that  the  Plaintiff  do  ^y  the  costs  of  the  motion. 

Mr.  Prior.   But  here  the  replication  as  filed  is  perfectly  irregular. 
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[607]  Thb  Master  of  the  Rolls.  I  mast  treat  the  replication  as  regular 
unfeas  a  proper  application  be  made  to  take  it  off  the  file. 

The  case  stood  over,  but  afterwards  the  Defendant  consented  to  take  the  costs  of 
the  application.    (See  Young  v.  Quineejf,  9  Bear.  160.) 

[007]   Bbovn  r.  Home.   Nos,  6,  1846 ;  Jam.  23,  Feb.  8,  1847. 
Practice  as  to  taking  bills  pro  confesso. 

The  "order"  referred  to  in  the  Slst  General  Order  of  May  1846  is  not  the  "decree  " 
that  the  bill  be  taken  pro  confesso,  hat  the  "  preliminary  order  "  that  tlw  Clerk  of 
Records  do  attend  with  the  record. 

The  object  of  the  Slst  Order  of  May  1846  was  to  assimilate  the  practice  where  there 
is  one  Defendant  to  that  where  there  are  several. 

The  bill,  in  this  case,  was  filed  against  a  single  Defendant  on  the  15th  of  March 
1846.  The  Defendant  appeared,  but  refusing  to  answer,  was  taken  into  custody 
under  an  attachment. 

On  the  22d  of  July  1846  an  application  was  made  by  the  Plaintiff,  that  the  bill 
might  be  taken  pro  confeim,  pursuant  to  the  Oeneral  Orders  of  the  Coart.  (76  Order 
of  8th  May  1846,  Ord.  Can.  311.) 

It  was  then  ordered,  "  that  the  Clerk  of  Records  and  Writs,  should  attend 
with  the  record  of  the  Plaintiff's  bill  at  the  hearing  of  the  cause,  on  the  first  day  of 
eaoses  in  Michaelmaa  tenn  thea  next,  in  order  that  the  same  might  be  taken  pro 
eonfisso." 

The  cause  was  set  down,  and  on  the  6th  oi  Kovember  1846  came  on  to  be  heard, 
and  the  Defendant  not  [608]  haring  put  in  his  answer,  the  Ull  was  deseed  to  be 
taken  pro  confesso.  The  minutes  of  the  decree  were  prepared  by  the  registrar 
accordingly,  but  some  question  having  arisen,  as  to  its  regularity, 

Mr.  Glasse  mentioned  the  case  to  the  Court,  upon  the  minutes,  stating  that  a 
difficulty  had  arisen  under  the  LXXXI.  Order  of  the  8th  of  May  1846  (Ord.  Can. 
314),  which  orders  that  "No  cause,  in  which  an  order  is  made  that  a  bill  be  taken 
pro  confesso  against  a  Defendant,  is  to  be  heard  on  the  same  day  on  which  the  order  is 
made ;  but  the  cause  is  to  be  set  down  to  be  heard,  and  the  C>>urt,  if  it  so  thinks  fit, 
may  appoint  a  special  day  for  the  bearing  thereof." 

He  observed,  that  this  General  Order  seemed  to  forbid  a  cause  being  heard  on  the 
same  day  on  which  the  order  was  made. 

The  ease  was  several  times  adverted  to,  and. 

The  Master  of  the  Rolls  TLord  Langdale]  stated  as  follovra: — "When  a  deeree 
is  to  be  obtained  upon  a  bill  taken  pro  confesso,  the  first  and  preliminary  step  is,  to 
obtain  an  order  that  the  Clerk  of  Records  and  Writs  do  attend  at  the  hearing  with 
the  record  of  the  bill,  in  order  that  the  same  may  be  taken  pro  confesso. 

V{~hen  that  order  is  applied  for,  the  consideration  is,  whether  the  Defendant  is  in 
aocfa  a  position  that  the  Plaintiff  is  entitled  to  the  order.  If  he  is,  the  order  is  made, 
and  it  operates  as  an  order  to  take  the  bill  pro  confesso,  entitling  the  PUinti^  at  the 
hearing,  to  ask  [600]  for  the  decree  that  the  bill  be  taken  pro  confesso,  and  for  such 
decree  on  the  merits  confessed  as  he  is  entitled  to. 

The  General  Order  LXXXI.  provides,  that  the  cause  is  not  to  be  heard  on  the 
Mine  day  on  which  the  order  to  take  the  bill  t>ro  confesso  is  made.  The  order  thus 
referred  to  is  not  the  decree  that  the  bill  be  taken  pro  confesso,  it  is  the  preliminary  or 
interlocatoiy  order,  which  has  been  asually  (1)  culed  the  order  to  take  the  IhU  pro 
amfesso,  and  there  is  no  diflBculty  in  the  application  of  the  General  Order  thus 
understood. 

In  the  case  of  an  order  to  take  the  bill  pro  confesso  against  one  of  several  Defen- 
dants, the  practice  has,  I  believe,  been  uniform.  The  preliminary  order  is  obtained, 
the  cause  is  set  down,  and  is  heard  in  the  usual  manner  against  the  Defendants  not 

(1)  As  in  Carr  v.  Faulett,  7  Sim.  142,  the  order,  which  was  the  subject  of  the 
lootifm,  mu  the  preliminary  order  for  the  derk,  &c.,  to  aUcnd  with  tiie  record,  &o. 
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in  default ;  the  Clerk  of  Records  and  Writs  attends  with  the  record  of  the  bill,  the 
preliminary  order  is  read,  and,  as  against  the  defaulting  Defeodanty  it  is  decreed,  that 
the  bill  be  taken  j>r0  con/esso,  and,  at  the  same  tame^  a  aecne  on  the  merits  is  made. 

But  in  the  case  of  a  sole  Defendant  in  custody,  aiid  brought  upon  the  return  of 
the  second  writ  of  habeas  eorpuSt  it  had  become  a  practice  to  pncan  the  (3erk  of 
Becorda  and  Writs  to  attend  on  a  seal  day,  and  at  the  same  time  to  otoun,  upon 
motion,  not  only  an  order  to  take  the  bill  pro  amfma,  bat  also  a  decree  <m  die  merits 
confessed. 

[610]  This  practice  was  considered  to  be  very  inconvenient  and  hazardous ;  the 
object  and  effect  of  Order  LXXXI.  is  to  vary  it,  and  to  provide,  that  in  all  cases, 
whether  there  are  several  Defendants,  against  some  or  only  one  of  whom  the  bill  is 
to  be  taken  pro  amfesso,  or  whether  there  be  only  one  Defendant  to  the  bill,  the  pre- 
liminary or  interlocutory  order,  which  is  commonly  called  the  order  to  take  the  bill 
jpro  amfesso,  is  to  be  obtained ;  the  Clerk  of  the  Records  and  Writs  is  thereby  ordered 
to  attend  for  the  purpose  stated :  the  cause  is  set  down :  the  Court,  if  it  so  thinks  fit, 
may  appoint  an  early  day  for  the  hearing :  the  Clerk  of  Records  and  Writs  attends  at 
the  hearing :  and  the  oaose  is  heard  and  a  decree  made  in  a  regular  way. 
■  The  like  practice  in  this  respect  is  to  be  observed  in  Uie  oases  of  Defendants 
absconding  or  served  with  notice  under  the  Order  LXXVL 

In  consequence  of  the  Order  LXXXI.,  the  order  for  the  second  writ  of  habeas  corpus 
to  bring  up  a  Defendant  in  custody,  should  not  contain  an  order  for  the  Clerk  of 
Records  and  Writs  to  attend  with  the  record  at  the  time  when  the  Defendant  is 
brought  up ;  but^  on  t^e  return  of  ^e  habeas,  the  order  should  be  made  for  the  clerk, 
&c.t  to  attend  at  the  hearing. 


Form  of  Dscreb.   Monday,  Nov.  5,  1846. 

Between  Thomas  Beiown,  PlauUiff  and  Thomas  Home,  DefemdanL 

"  Whereas  the  Plaintiff,  on  die  13th  of  March  1846,  exhibited  his  bill  in  this  Court 
against  the  Defendant;  and  whereas  the  De-[611}-fendant,  having  been  served  witii 
process,  appeared  thereto,  bat  refusing  to  put  in  his  answer,  an  attachment  was  issued 
against  him  directed  to  the  Sheriff  of  Middlesex,  who  having  returned  thereon  that 
the  Defendant  was  a  prisoner  in  his  custody,  It  was,  by  an  order  dated  the  23d  day  of 
July  1846(madeon  the  application  of  the  Plaintiff,  that  the  Plaintiff's  bill  might  be  taken 
pro  amfesso  pursuant  to  the  (General  Orders  of  this  Court  in  that  case  made  and  pro- 
vided), Ordered,  that  the  Clerk  of  Records  and  Writs,  in  whose  division  this  cause 
is,  should  attend  with  die  record  of  the  Plaintiff's  bill  at  the  hearing  of  diis  cause  on 
the  first  day  of  causes  in  Michaelmas  term  then  next,  in  order  that  the  same  mi^t 
be  taken  pro  amfesso.  And  tiiis  cause  coming  on  this  present  day  to  be  heard  before 
his  Lordship,  in  the  presence  of  counsel  learned  tar  the  Plaintiff^  and  the  said  Clerk 
of  Records  now  attending  with  die  record  of  the  Plaintiff's  bill  aooordingly,  upon 
hearing  the  said  Order,  and  the  record  of  the  Plaintiff's  bill,  and  what  was  alleged  by 
the  counsel  for  the  Plaintiff,  and  the  Defendant  not  having  put  in  his  answer  to  the 
Plaintiff's  bill,  His  Lordship  doth  order  and  decree  diat  die  Plaintiff's  bill  be 
taken  jTTo  amfesso  against  the  Defendant." 

The  decree  then  proceeds  to  direct  Thomas  Home,  on  or  before,  &c.,  to  transfer 
£538  X3,  5a  per  cents.,  which  had  been  sold  out  by  him,  into  Court,  and  to  order 
the  dividends  to  be  paid  to  the  Plaintiff  for  life,  with  liberty  to  apply,  and  it  then 
orders  the  costs  to  be  taxed  and  paid  by  the  Defendant  to  die  Plaintiff. 

Reg.  Lib.  A.  1846,  fol.  343. 
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[612]   Blenkinsopp  v.  Blznkinsopp.   Jan.  23,  1816. 


Under  the  33d  Order  of  May  1845,  art  1,  it  is  not  necessary  to  limit  a  time  for 
demurring. 

Leave  vaa  asked  to  serve  a  mtbpema  on  a  Defendant  at  Holyrood  House.  Held,  that 
it  was  not  neoesaary  so  to  limit  (he  order,  and  leave  was  given  to  serve  it  anywhere 
in  Scotland. 

Mr.  Moxon  moved,  under  the  33d  General  Order  of  May  1845  (Ord.  Can.  297), 
for  liberty  to  serve  a  subpoena  on  the  Defendant  in  the  Sanctuary  at  Holyrood  House 
in  Edinburgh.  A  question  was  made  whether  it  was  necessary  so  to  limit  the  place 
of  service ;  and,  secondly,  whether  it  was  necessary  to  limit  a  time  for  demurring. 
(Artl.) 

Thb  Master  of  the  Roli^  [Lord  Langdale].  It  is  not  at  all  necessary  so  to 
rettrun  the  Plaintiff  in  serving  the  sulipcena.  Let  him  be  at  liberty  to  serve  it  any- 
where in  Scotland.  It  is  equally  unnecessary  to  limit  a  time  for  demurring.  ^See 
Brown  v.  Stanton,  7  Beav.  582.)  The  ordinary  rule  applies  to  the  period  for  demumng. 
The  demurrer  must  be  filed  within  twelve  days  after  appaaranoe.   (Ord.  Can.  280). 


Reports  of  CASES  in  CHANCERY  ARGUED  and 
DETERMINED  in  the  ROLLS  COURT  during 
the  time  of  LORD  LANGDALE,  Master  of  the 
Rolls.  1845,  1846.  By  CHARLES  BEAVAN, 
Esqr.,  M.A.,  Barrister-at-Law.    VoL  IX  1848. 


In  a  Position  case  undor  the  orders  of         ezoeptioiu  were  filed  one  day  too  late ; 
the  Court  deelined  to  order  them  to  be  talcen  off  the  file. 

In  this  case,  the  answer  had  been  filed  on  the  16th  of  Annist  1845,  at  which 
time  the  4th  Order  of  April  1828  (Ord.  Can.  6)  was  in  operation,  ulowing  two  months 
to  except,  excluding  the  Long  Vacation. 

The  orders  of  May  1845,  which  were  made  applicable  to  all  existing  causes, 
came  into  operation  on  the  28th  of  October  1845,  and  thereby,  the  4th  Order  of  April 
1828  was  repealed  (Ord.  Can.  273),  and  six  weeks  only  were  allowed  to  take 
exceptions.  (Ord.  C^m.  284.)  These  six  weeks  expired  on  the  9th  of  December, 
and  on  the  lOth  the  Plaintiff  filed  exceptions  to  the  answer  for  insufficiency. 

[2]  Mr.  Elderton  now  moved  to  take  the  exceptions  off  the  file  for  irregularity, 
on  the  ground  that  they  had  been  filed  one  day  too  late. 

Mr.  Kindeialey  and  Mr.  Sheffield,  eoiUm,  contended  that,  under  the  peooliar 
oiroumstanoes  ol  tiiis  case,  tihe  Plaintiff  had  two  months  to  file  exceptions ;  that  if 
the  Plaintiff  had  been  irtegalar,  it  was  quite  a  venial  mistake,  as  it  waa  exoeedinsly 
doubtful  what  was  the  proper  construction  of  these  orders,  and  whether,  thereby, 
the  existing  rights  of  the  Plaintiff  had  been  abridged. 

Mr.  Elderton,  in  reply.  If  the  Plaintiff  can  establish  a  case  for  filing  exceptions 
after  the  time,  he  must  make  a  distinct  application  for  that  purpose  to  the  indulgence 
of  the  Court ;  it  is  no  answer  to  this  application. 

Thb  Master  of  the  Rolls  rLord  Langdale].  I  will  consider  this  ease,  because 
it  may  affect  others ;  but  if  the  Plaintiff  is  too  late,  I  feel  every  inclination  to  assist 
him  in  setting  the  matter  right.   I  agree  that  this  is  quite  a  venial  mistake. 

Dee.  23.  Thb  Master  of  the  Bolls  said,  that  the  exceptions  had  been  filed 
one  day  too  late,  but  under  circumstances  venial  and  accidental.  Considering  the 
circumstances,  he  should  make  no  order  and  give  no  costs. 

The  Defendant,  however,  had  time  given  to  elect  whether  he  would  sulmiit  to 
the  exceptions. 


[See  Batten  v.  Wedgwood  Coal  and  Iron  Company,  1884,  28  Ch.  D.  824.  Distinguished, 

In  re  Dunn  [1904],  1  Ch.  648.] 

An  adverse  application  was  made  against  a  receiver,  by  a  party  to  the  cause,  which 
was  refused  with  costs.   The  applicant  being  nrholly  unable  to  pay  the  costs : 


[1]    Whithore  v.  Sloane.    Dec.  15,  22,  1846. 


\JS}  CouRAND  V.  Hanbcer.   Jan.  19,  1846. 
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H«ld,  that  the  receiver  Was  entitled  to  be  indemDi6ed,  and  bare  his  costs  as 
between  solicitor  and  client,  out  of  the  fund  in  hand  bebn^ng  to  incumbrances. 

The  Defendant  Mr.  Hanmer  had  created  a  number  of  incumbrances  on  his  living, 
and  a  bill  having  been  filed,  a  receiver  had  been  appointed.  (See  the  order,  Seton 
on  Decrees,  p.  328.^  Mr.  Hanmer  presented  a  petition,  seeking  to  ehaxge  the  receiver 
(u  aceoont  of  vanous  alleged  ne^eots  and  defaults,  but  the  Master  of  the  Rolls 
dismissed  it  with  costs. 

Mr.  Kindersley  and  Mr.  Craig,  for  the  receiver,  stated,  that  the  circumstances 
of  the  Defendant  were  such,  that  it  would  be  quite  impossible  to  recover  the  costs 
thus  awarded  against  him.  They  ashed  that  the  receiver  might  retain  the  amount 
of  his  costs,  as  between  solicitor  and  client,  out  of  his  receipts,  and  they  argued,  that 
he,  being  a  mere  officer  of  the  Court,  ought  to  be  thus  indemniified. 

Mr.  Chandless,  conhh,  for  an  incummtncer. 

Mr.  Turner  and  Mr.  Martindale,  appeared  for  the  Defendant  Hanmer,  and 

Mr.  Smith,  for  the  first  incumbrancer. 

The  Master  of  the  Bolls  [Lord  Langdide].  I  have  no  doubt  that  the  receiver 
must  be  indemnified,  and  have  hu  costs  as  between  solicitor  and  client  out  of  the 
fond.   (See  Attomaj-OatanU  v.  Lewis,  8  Beav.  179.) 


[4]   Man  v.  Rigketts.   Jan.  23,  1846. 

Id  the  Vacation,  the  Vice-Chancellor  heard  a  motion  for  the  Master  of  the  Rolls, 
which  he  refused.  Held,  that  no  application  for  the  same  purpose  could  afterwards 
be  made  to  the  Master  of  the  Rolls,  even  if  supported  on  different  grounds  from 
those  before  the  Vioe-Chanoellor. 

The  cause  at  the  hearing  is  reported  ante  (7  Beavan,  93,  and  see  page  484),  when 
a  decree  was  made  iu|;ainst  the  Defendant  He  app«ded  to  the  House  of  Lords. 
The  cause  was  attached  to  this  Court,  but,  in  the  last  Long  Vacation,  an  amtlioation  was 
made,  under  the  ISth  Order  of  the  6th  of  May  1837  (Ord.  Caa.  118,  and  see  03  Geo. 
3,  c  24,  8.  2),  to  tike  Vice^ancellOT  of  England,  to  stay  proceedings  under  the  deoree 
pending  the  appeal ;  aud  the  application  was  refused.  It  was  stated  to  have  been 
supported,  solely  on  the  ground  of  the  irreparable  injury  which  might  arise  from 
a  sale. 

A  motion  to  the  same  effect  was  now  made  before  the  Master  of  the  Rolls. 

Mr.  C^per,  who  appeared  in  support  of  the  motion,  said  that  the  present  motion 
was  founded  on  grouiujs  which  had  not  been  brought  forward  before  the  Vice- 
Chancellor  of  En^d.  He  cited  fFaldo  v.  Caktf  (16  Ves.  206),  and  JFiUan  v.  WiUan 
(16  Ves.  215). 

Mr.  Kindersley  aud  Mr.  Hallett,  for  the  Plaintiff,  relied  on  this  preliminary 
objectioD :  that  the  Master  ot  the  Rolls  had  no  jurisdiction  to  make  any  order,  in 
respect  of  a  matter  already  decided  by  the  Vice^ancellor  of  England. 

16]  The  Master  of  the  Rolls  [Lord  Langdale].  During  the  Vacation  one  Jndge 
may  hear  special  applications  for  another,  but  no  order  of  one  Judge  can  be  reheard, 
for  the  purpose  of  ming  discharged  or  varied,  otherwue  than  by  the  I^ord  Chancellor. 

It  is  said,  *'  that  the  circumstances  now  relied  on  did  not  rorm  the  ground  of  the 
decision  of  the  Vice-Chancellor,"  but  the  whole  matter  was  before  him,  and  I  camiot 
in  any  way  whatever  interfere  with  his  order. 

The  Vice-Chancellor  having  made  an  order  in  the  same  matter,  I  consider  that  I 
am  not,  on  any  grounds  whatever,  to  be  called  on  to  make  an  order  inconsistent 
with  his.   The  Lord  Chancellor  aloue  has  power  to  vary  it :  I  have  none. 

I  think  the  objection  fatal,  and  refuse  the  motion  with  coats. 
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[5]   /nr«BKDSON.   JVor.  5,  7,       17.  1845. 

As  to  what  items  of  disbursement  are  properly  included  in  a  bill  of  costs. 

Legacy  and  probate  duties,  estimated  at  £140,  were  payable,  in  order  to  make 
available  certain  funds  in  Court  The  »olicitor,  at  the  request  of  the  client, 
engaged  to  pay  them,  and  took  a  ohai;ge  on  the  funds  for  £140  and  interest. 
The  duties,  amounting  to  £78  only,  were  paid  by  the  solicitor.  Held,  that  that 
sum  foimed  a  proper  item  in  his  aocount  on  the  taxation  (rf  his  bfll  of  oosta. 

The  question  in  this  case  was,  whether  an  item  of  £78  had  been  properly 
included  in  a  solicitor's  bill  which  had  undergone  taxation.  It  appeared  that  Mr. 
and  Mrs.  Campbell  had  employed  Messrs.  Bedson  &  Ca  as  their  solicitors  in  the  suit. 

[6]  Mr.  Campbell  and  nis  wife  being  entitled  to  cotain  shares  ot  the  funds  in 
Courts  Mr.  Campbell  was  desirous  to  get  the  suits  terminated. 

The  funds  were  oharaed,  or  suppoBed  to  be  ohai^,  with  £420  due  to  Holmes, 
and  with  £260  due  to  Bedson  wia  Kushton,  and  it  was  necessary  to  provide  for  the 
payment  of  the  duties  for  letters  of  adminislxation  and  <»  legacies,  which  were 
estimated  to  amount  to  £140. 

In  order  to  satisfy  the  purchasers,  whose  purchase-money  constituted  the  fund, 
it  was  also  necessary  to  obtain  the  delivery  up  of  the  securities  held  by  Holmes,  and 
by  Bedson  and  Rushton,  and  also  to  pay  the  duties ;  and  as  Campbell  bad  not  money 
wherewtth  to  pay  the  duties,  he  requested  Bedson  and  Rushton  so  to  da  Thev 
consented  on  the  execution  of  a  certain  deed-poll,  which  Campbell  and  his  wife 
agreed  to  execute. 

Accordingly  a  deed-poll,  dated  the  4th  of  December  1844,  was  executed  by  them, 
and  purported  to  charge  the  funds  in  question  with  the  several  sums  of  £420,  £260, 
and  £140,  and  the  interest  payable  tiiereon  respectively. 

The  duties,  instead  of  amonnting  to  £140  acoOTding  to  the  estimate,  really  amounted 
to  only  £78,  148.  Sd.,  which  was  band      paid,  and  constituted  the  item  in  question. 

The  bill  of  Messrs.  Bedson  &  Co.  having  been  referred  for  taxation,  the  Master 
taxed  the  same,  and  struck  off  more  than  a  sixth ;  the  costs  of  the  taxation  (£54), 
became  payable  by  the  solicitors.  This  result  was,  however,  mainly  effected,  by  the 
Taxing  Master  first  striking  out  from  the  bill  of  costs  the  item  of  £78,  14s.  5d., 
considering  it  (me  which  oi^t  nAt  properly  to  have  been  introduced  into  tiie  Inll 
of  costs. 

^  The  solicitors  presented  this  petition  for  liberty  to  except  to  the  Master's 

certeficate. 

Mr.  Turner  and  Mr.  Prior,  in  support  of  tiie  petition,  argued,  that  ^s  sum  was 
properly  a  "  disbutwment "  within  the  statute  (6  &  7  Vict.  c.  73,  s.  37).  That  if  the 
deed  had  not  been  executed,  it  would,  unquestionably,  have  been  a  proper  ohu-^  in 
tiie  bill.  That  there  was  no  personal  covenant  in  the  deed  discharging  the  client's 
liability ;  and  that  a  security  could  not  be  considered  as  a  payment  with  respect  to 
which  a  specific  appropriation  could  be  made  by  a  client 

Mr.  Kindersley  and  Mr.  Craig,  tanirb^  contended,  that  the  Master  had  properly 
excluded  this  item,  which  had  swelled  the  amount  of  the  bill,  and  rendered  it 
necessary  that  a  larger  amount  should  be  struck  off,  as  one-sixth,  in  order  to  entitle 
the  client  to  the  coste  of  the  taxation.  That  this  sum,  advanced  by  way  of  mortgage 
and  at  interest,  must  be  considered  as  money  raised  and  specifically  appropriated  by 
the  client  to  the  payment  of  the  duties,  and,  therefore,  could  not  be  properly  intro- 
duced, as  an  item  of  charge,  in  the  bill  of  costs,  otiierwise,  the  most  intricate 
mort^^e  transactions  m^ht  be  brought  within  the  summary  jurisdiction  up(m  a 
taxation. 

Mr.  Turner,  in  reply. 

The  cases  cited  are  steted  in  the  judgment 
Ths  Master  of  the  Rolls  took  time  to  consider  the  point 
[8]  Btc  17.    The  Master  of  the  Rolls  [Lord  Langdalel    The  question 
reserved  in  this  case  is,  whether  the  solicitor  was  entitled  to  charge  the  sum  of 
£78,  148.  5d.,  as  a  professional  disbursement,  in  his  bill  of  costs  against  his  client 
It  has  not  been  diluted  before  me  that  the  sum  in  question  was,  in  fact,  paid  for 
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the  client  by  the  solicitor^  in  the  coarse  of  his  professional  emdoyment,  and  that,  in 
the  ordinary  oourse  of  business,  tiie  charge  womd  have  been  allowed  as  a  professional 

diBbursement. 

The  objection  made  is,  that  the  solicitor  held  a  security,  under  which  security, 
aa  it  is  contended,  the  payment  ought  to  be  deemed  to  have  been  made,  and, 
therefore,  that  it  ought  not  to  have  been  introduced  into  the  bill  of  costs. 

It  was  argued,  that,  by  the  effect  of  the  deed-poll,  the  money  oueht  to  be  con- 
eidered  as  raised  and  apinxipriated  for  the  specific  purpose  intended,  and  that, 
treating  the  money  secured  as  money  placed  in  the  hands  of  the  client  for  that 
purpose  and  immediately  applied,  it  ought  not  to  be  considered  as  a  disbursement 
to  be  introduced  into  a  taxable  bill. 

The  antiiorities,  on  the  question  what  disbaraements  are  properly  to  be  intro- 
duced as  items  into  taxable  mils,  are  very  few,  and  do  not,  I  am  afraid,  lead  to  any 
satisfactory  conclusion. 

Id  Hindle  v.  Skaekleton  (1  Taunt.  536  (1809) ),  a  sum  of  £65,  lOs.  6d.,  given  by 
the  client  to  the  attorney  to  be  disbursed  in  [9]  fees  to  counsel,  and  which  was  so 
applied,  was  held  to  be  properly  introduced  into  the  bill  as  a  disbursement.  These 
fees,  aa  was  observed  in  another  case,  were  costs  in  the  cause. 

Id  WoolUson  v.  Hodgson  (2  Dowl.  360  (1834) ),  the  Defendant  paid  the  amount  of 
the  debt  and  costs  to  his  attorney,  who  paid  it  to  the  Flaintifil  It  was  said,  that  the 
cause  was  at  an  end,  that  the  sum  was  specifically  received  and  paid  over  aa  directed, 
and  that  it  ou^t  not  to  be  inserted  in  we  attorney's  bill 

In  Fays  v.  Tntter  (5  Bam.  &  Ad.  1106,  3  Ner.  &  Man.  174  (1834) ),  the  question 
vas  not  decided.  The  attorney  did  not,  at  first,  treat  as  a  disbursement  to  be 
charged  in  his  Inll,  the  payment  which  he  had  made,  out  of  a  larger  sum,  which  the 
client  had  given  him  for  a  particular  purpose ;  but  with  a  view  to  the  costs  of 
taxation,  he  wished  to  introduce  it  afterwards,  and  this  was  not  allowed. 

In  Franklin  v.  FeatherstonJiavph  (1  Ad.  &  £1.  478,  3  Nev.  &  Man.  779),  it  was 
held,  that  an  attorney  was  authorised  to  insert  in  his  bill,  the  amount  paid  to  a 
proctor  employed  by  him  for  his  client,  and  it  was  said  to  be  the  constant  course  to 
consider  disbursements  of  this  description  as  properly  forming  part  of  an  attorney's 
bill 

In  Harrison  v.  Ward  (4  Dowl.  89  (1835) ),  it  was  held,  that  an  attorney  had  a  right 
to  introduce  into  his  bill  disbursements  made  by  him  for  bis  client,  although  he  had 
no  discretion  as  to  their  amount,  if  there  was  no  specific  appropriation  of  money  paid 
by  his  client  to  him  for  [10]  such  disbursements.  In  giving  judgment  in  this  case, 
nr.  Justice  Coleridge  refers  to  WooUisonv.  Hodgson^  aa  shewing,  that  if  a  particular 
sum  be  given  by  the  client  to  the  attorney  to  make  a  specific  payment,  over  the 
amount  of  which  the  attorney  had  no  discretion,  and,  therefore,  was  to  act  as  a  mere 
conduit  pipe,  that  would  not  properly  be  a  disbursement  which  ought  to  be  intro- 
duced as  a  taxable  item  in  the  oill.  This  was  the  case  principally  relied  on  in  the 
argument  for  the  client. 

I  have  not  met  with  any  other  authority  on  the  subject,  and  none  of  those  which 
I  have  mentioned  are  applicable  to  the  present  case,  and  regarding  the  circumstances 
of  the  present  case,  I  am  of  opinion,  that  charging  a  sum  on  a  fund  is  not  raising  it, 
and  that  payment  on  the  credit  of  a  charge  cannot  amount  to  a  contemporaneous 
raising  and  appropriation ;  and  further,  that  giring  security  for  an  estimated  sum, 

rter  than  the  sum  which  ultimately  proved  to  be  necessary,  cannot  be  deemed  to 
or  treated  as,  the  specifllc  appropriation  of  a  particnlar  sum  for  the  required 
purpose. 

It  is  obvious,  that  solicitors  may  improperly  escape  the  costs  of  taxation,  if  they 
are  allowed  to  charge,  as  disbursements,  payments  which  ou^t  not  to  be  introduced 
into  their  bills  of  costs,  and  it  is  very  necessary  that  due  attention  should  be  given 
to  the  subject,  when  the  circumstances  require  it;  but  in  this  case,  it  is  not  denied, 
that  the  sum  in  question  would  have  been  properly  introduced  into  the  bill,  if  the 
Kcurity  had  not  been  given.  I  am  of  opinion,  that  this  security  does  not  deprive 
the  attorney  of  his  right  to  treat  it  as  a  disbursement^  and  that  the  solicitor's  liabOity 
to  have  his  bUl  taxed  or  moderated  cannot  be  destroyed,  by  his  [11]  having  tt^en  a 
leetuity  Ux  the  payment  of  disbursements. 
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The  security,  if  good  for  anything,  could  only  be  good  for  what  should  appear  to 
be  due  on  the  taxation  or  moderation. 

On  the  whole,  therefore,  I  am  of  opinion,  that  the  £78,  148.  5d.  ought  to  hare 
been  retained  in  t^e  hill,  and  that  with  reference  to  that^  it  most  be  Tefened  back  to 
the  Master  to  review  his  report. 


[Ill  The  Marquis  of  Hbetfobd  v.  The  C!ount  and  Countbss  de  Zicm. 
JwM  30,  Jvl9  3,  Nm.  5,  1845. 


It  is  perfectly  settled,  as  a  general  rule,  that  a  pecuniary  legatee  is  not  a  necessary 
or  proper  party  to  a  bill  for  an  account  of  the  personal  estate.  It  is  the  duty  of 
the  executors  to  protect  the  estate  against  improper  demands. 

But  where  a  <^uestion  directly  occurred  between  the  residuaiy  legatee  and  a  pecuniary 
le^tee,  which  it  was  found  impossible  to  determine  in  a  general  administration 
suit,  and  a  suit  was  afterwards  instituted  by  the  residaary  legatee  against  the 
pecuniary  legatee  and  the  executor  to  determine  it,  a  demurrer  by  die  pecuniary 
legatee,  on  the  ground  that  he  had  impropwly  been  made  a  party,  was,  under  the 
special  circumitances,  overruled. 

This  case  came  on,  upon  a  demurrer  filed  by  the  Count  and  Countess  de  Ziohi  to 
a  bill  filed  by  the  Marquis  of  Hertford  under  the  following  circumstances : 

The  late  Marquis  of  Hertford,  by  various  codicils  to  his  will,  bequeathed  to  the 
Countess  de  Zichi  legacies  amounting  to  £86,000,  and  also  certain  property  at  Milan. 
(See  The  Ma/rquis  of  Hertfoi-d  v.  La^d  Lovrther^  7  Beavan,  I.)  He  had  also  in  his 
Hfetime  made  a  eettlemeot  of  £10,000  on  the  countess  (see  Countess  Berchtoldt  v.  The 
MarqtUs  of  Sertford,  7  Beavan,  172),  and  had  given  her  very  considerable  sums  of 
money  as  advancements. 

[12]  In  a  bill  filed  by  the  present  marquis,  who  waa  the  residuary  devisee  And 
legatee  of  the  late  marquis,  for  the  general  administration  of  ^e  estate  of  the  late 
marquis  (to  which  the  Countess  de  Ziohi  was  no  party),  a  question  arose,  whether 
any  of  t^e  large  legacies,  thus  bequeathed  to  the  countess  by  ^e  late  marquis,  ought 
to  be  considered  as  adeemed  or  sa^fied  altogether  or  in  part ;  but  it  appured,  upon 
the  argument  of  exceptions  to  the  Master's  report,  that  the  questions  could  not  be 
determined  in  that  suit,  and  the  cause  stood  over  for  the  parties  to  adopt  such  pro- 
ceedings as  they  might  be  advised  were  proper.  (Rolls,  Feb.  17,  24,  and  I  March  1845.) 

Under  those  circumstances,  the  Count  and  Countess  de  Zichi  filed  a  bill,  marked 
with  the  name  of  the  Vioo-Chanoellor  Knight  Bruce,  against  the  executors,  without 
making  the  present  marquis  a  party.  To  tMtt  bill  the  executors  object,  that  die 
residuary  legatee  was  not  a  party,  and  the  objection  waa  allowed. 

On  the  other  hand  the  present  marquis  filed  this  bill,  not  only  acainst  the 
executors,  but  alio  against  l^e  Countess  de  Ziehi  and  her  husband,  aiid  ttiereby  he 
insisted,  that  the  testator  stood  m  loco  parentis  towards  the  countess,  that  the  settle- 
ment and  advancements  were  to  be  taken  in  ademption  and  satisfaction,  pro  tanUo,  of 
the  legacies,  and  also  that  some  <A  the  legacies  were  given  in  substitution  for  others 
previously  bequeathed.  The  bill  prayed  a  decUration  of  the  rights  of  Uie  Fhdntiff, 
that  all  necessary  accounts  might  be  taken,  and  for  an  injunction  to  restrain  the 
countess  from  proceeding  to  recover  the  Austrian  bonds,  &c,  to  which  it  had  been 
declared  she  was  not  entitled.  (See  The  MarqiMS  of  Hertford  v.  LanL  Lowther^  7 
Beav.  1.) 

iXS]  To  the  present  bill  the  Countess  de  Zichi  and  her  husband  demurred,  alleging 
that  the  Plaintiff  was  not  entitled  to  any  relief  or  discovery  ajrainst  them. 

Mr.  Turner  and  Mr.  Tripp,  in  support  of  the  demurmr.  The  only  rdief  asked  by 
the  bill,  exdusive  of  the  iujunotion,  is  for  a  simple  declaration  of  right  This  is  a 
speeies  of  decree  which  this  Court  will  not  make.  A  legatee  cannot  be  made  a 
Defendant  to  an  administration  suit,  nor  can  one  legatee  sue  another  in  respect  of  his 
legacy.   It  is  the  duty  of  the  executors  to  resist  all  improper  claims  made  i^pinst  the 
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e6tat&  On  aimilar  principles,  if  a  legacy  be  improperly  paid,  the  reBiduary  lecatee 
cannot  maintain  a  suit  to  make  the  party  refund  it  (but  we  CotueU  v.  BeU,  IY.& 
CoE  (C.  C),  569);  he  must  sue  the  executor;  again  a  debtor  to  the  estate  of  the 
testator  cannot  be  mixed  up  with  an  administration  suit,  Pearee  v.  Seioitt  (7  Simons, 
471):  he  is  -  accountable  to  the  executor  only,  unless  there  be  fraud  or  collusion. 
Here  there  is  no  averment  of  collusion,  or  that  the  executors  intend  to  pay  the 
l^aciec;  it  is  merely  stated,  that  the  Plaintiff  is  "apprehensive"  that  they  will 
Even  if  the  executors  did  intend  and  actually  did  pay  the  l^^es,  that  could  not 
form  a  proper  ground  for  supporting  this  bill,  where  neither  insolvency  nor  fraud  is 
alleged.  If  the  form  of  this  bill  be  correct,  the  residuary  legi^ee  might  maintain  a 
separate  suit  against  every  legateoi  disputing  their  beqaeats. 

Again,  it  does  not  appew  upon  tiie  oill,  uiat  the  P£untjff  is  unable  to  obtain  relief 
in  the  administeaticm  suit.  Even  if  he  were  unable,  still  this  ought  not  to  have  been 
an  original  independent  sui^  but  one  supplemental  to  the  former. 

As  to  the  injunction,  this  Coiut  has  no  jurisdiction  to  restrain  a  foreigner, 
domiciled  abroad,  from  proceeding  in  a  foreign  Court  of  law. 

Mr.  Kindersley  and  Mr.  Schomber^  contrh,  in  support  of  the  bill.  There  is  no 
sQcfa  rule  of  pleading  as  that  stated  on  the  part  of  the  Defendants.  If  there  were, 
this  is  an  excepted  case,  one  of  peculiar  circumstances ;  it  has  been  found  impracticaUe 
to  determine  tne  questions  here  raised,  except  by  an  independent  proceeding,  and  so 
these  Defendants  nave  themselves  thought^  by  filing  their  bill  in  the  other  branch  of 
the  Court  The  only  persons  interested  in  the  question  are  the  Plaintiff  and  the 
legatees,  and  the  question  will  be  more  convenient  and  properly  discussed  between 
the  pwties  thus  duectlv  interested,  than  between  eadi  senanUely  and  the  exeeutora. 
Iha  rule  aa  to  debtota  nas  been  too  broadly  stated  by  the  otiier  side :  it  admits  ^ 
exceptions ;  SowAer  v.  WaUum  (1  Buas.  &  si.  277),  Newkmd  v.  CAompim  (1  Ves.  sen. 
105,  and  see  Laneagier  v.  Evon^  4  Beavan,  158). 

A  residuary  legatee  has  an  interest  in  seeing  that  no  improper  payment  is  made 
to  the  pecuniary  legatees,  as,  in  case  of  a  dwastami,  the  loss  might  fall  on  him; 
Ex  parte  Chadwin  (3  Swan.  380).  It  is  not  necessary  that  the  bill  should  be 
supplemental ;  the  proceedings  in  the  administration  suit  are  stated  and  adopted  in 
this  bill,  80  that  there  is  a  sufficient  connection  between  them. 

It  has  been  declared  that  the  Polish  bonds  did  not  pass  to  the  Countess  Zichi ;  and 
this  Courts  in  working  out  its  own  decision,  has  sufficient  authority  to  prevent  a  party 
proceeding  in  an^  other  Court  to  recover  them ;  Bvmburjf  v.  Bvmbwy  (2  Beavan,  173). 

rUQ  Mr.  Tnpp,  in  reply. 

A0O.  6.  The  Mastxr  of  the  Bollb  (Ijord  I^angdale].  I  own  tJiat  the  ooune 
which,  on  this  occasion,  is  pursued  on  the  part  of  the  eount  and  countess  has  in  some 
degree  surprised  me.  I  cannot  understand  how  justice  is  likely  to  be  promoted  by 
it  It  is  perfectly  settled,  as  a  genenU  rule,  that  a  pecuniary  legatee  is  not  a  necessary 
or  proper  party  to  a  bill  for  an  account  of  the  personal  estate ;  it  is  the  duty  of  the 
executors  to  protect  the  estate  against  improper  demands. 

But,  having  regard  to  the  peculiar  circumstances  of  this  ease,  the  former  suit,  the 
questions  which  arose  in  it,  and  the  difficulty  of  determining  them  between  the 
residuary  le^tee  and  the  executors  alone,  the  position  of  tiie  parties,  and  the  nature 
<^  tile  questions  which  are  still  to  be  determined,  I  am  of  opinion,  that  the  questions 
are,  in  this  oase^  properly  to  be  determined  between  the  tesktuary  legatee  aod  tiie 
pecuniary  legatee,  aiM  that  the  Plaintiff,  as  residuary  legatee  and  aa  devisee  of  the 
real  estiMies  oiarged,  hai^  in  aid  of  tiie  justice  which  he  aws  in  tihe  former  auit^  a  right 
to  at  least  some  of  the  relief  whieh  he  seeks  in  this  case. 

There  would,  I  think,  have  been  no  doubt,  if  the  bill  had  stated,  with  a  little  more 
detail,  the  proceedings  in  the  former  cause,  for  the  purpose  of  shewing  tiut  his  pro- 
ceedings in  this  cause  are  auxiliary  to  the  decision  of  the  questions  which  arose  in  the 
former  cause.  His  omitting  to  do  so,  in  the  manner  he  ought  to  have  done,  has  given 
some  colour  to  the  grounds  of  this  demurrer,  and  for  that  reason,  though  I  overrule 
the  demnirer,  I  shaU  do  so  without  costs. 


Digitized  by 


248 


CABFMABL  V.  FOWIS 


tn&T.UL 


[16]  Caapkaxl  v.  Powm.  Aw.  8, 184S. 

[S.  C.  16  L.  J.  Ch.  275 ;  affirmed  on  appeal,  1  Ph.  687 ;  41  E.  R  794. 
S.  C.  on  different  pointy  10  Bear.  36.] 

A  solicitor  is  not  bound  to  disclose  profesBional  commanicataons,  vhich  took  place 
between  himself  and  his  client,  although  no  litigati<»i  existed  or  was  contemplated 

at  the  time. 

The  same  rule  applies  to  similar  comraunicBtioDS  between  a  soUoitor  and  a  third  party, 
who  acts  as  the  medium  ci  communication  between  the  8olidt<»'  and  olieutw 

A  solicitor  demurred  to  interrogatories  seeking  a  disooreiy  of  oommumoations  between 
him  and  A.  BL,  stating  that  m  such  commnnicatioD  "  he  etmndend  amd  tnaUd  A.  B. 
as  representine  his  chent^  and  as  being  the  medium  of  eommunicatton  between  him 
and  ms  climt.     Held,  that  he  had  brought  the  case  within  the  rale  as  to  {noteetion. 

In  1839  the  Defendant  Miss  Powis  agreed  to  sell  some  property  to  the  Plaintiff 
for  £1600.  It  was  afterwards  arranged,  that,  in  lieu  of  the  £1800,  the  Plaintiff 
should  grant  to  the  Defendant  a  life  annuity,  the  amount  of  which,  it  was  alleged, 
was  to  be  regulated  by  that  which  Government  would  give  lor  a  like  sum.  An 
inquiry  was  made  on  Uie  point,  and,  ultimately,  an  umnity  of  £176  was  granted  by 
the  Plaintiff  to  the  Defendant 

The  Plaintiff,  by  this  bill,  alleged,  that  he  had  been  misled  as  to  the  amount  of 
'  annuity  which  Government  woiud  give  for  £1800,  the  calculation  having  been 
erroneously  taken  on  a  male,  instead  of  a  female  life ;  and  t^t  he  had,  consequently, 
granted  a  larger  annuity  than  had  been  agreed.   The  object  of  the  bill  was,  ai^er 
to  rescind  the  contract  or  rectify  the  error. 

The  bill  stated  a  suggestion  of  the  Defendant,  that  the  property  had  been  sold  at 
an  undervalue,  whereas  it  chared,  that  instructions  had  previously  been  given  to  sell 
it  by  auction,  with  a  reserved  bidding  of  £1800. 

The  Plaintiff  examined  a  Mr.  Venning,  as  a  witness,  who  had  acted  as  solicitor 
of  the  Defendant  in  the  matter,  and  interrogated  him,  first,  as  to  certain  conversations 
which  had  taken  place  between  him  and  the  Defendant,  his  client,  as  to  the  amount 
which  had  been  fi!zed  for  a  reserved  bidding  on  the  contemplated  sale  of  the  pn>{17]- 
perty  by  auction,  and  respecting  the  purchase  of  an  annuity  with  the  purchase-money ; 
and,  secondly,  as  to  conversations  which  took  place,  on  the  occasion  of  the  transaction, 
between  Mr.  Venning  and  Mr.  Powis,  the  Defend^t's  brother,  respecting  the  annuity 
proposed  to  be  granted,  and  the  mode  of  calculating  it,  &c. 

The  witness  demurred  to  these  interrogatories ;  as  to  the  first,  because  the  con- 
versations were  confidential  communications  between  the  Defendant  and  the  witness 
as  her  solicitor;  and  as  to  the  second,  "because  in  all  his  conversations  with  the 
Defendant's  brother,  he  considered  and  treated  him  as  representing  the  Defendant, 
and  as  being  the  medium  of  communication  between  her  and  himself,  as  her  solicitor.'' 

The  demurrer  now  came  on  for  argument. 

Mr.  Eindersley  and  Mr.  Malins,  for  the  Defendant,  and  in  support  of  the  demurrer. 
With  respect  to  the  communications  which  took  place  directly  between  the  solicitor 
and  his  client,  it  is  now  expvssly  settled,  that  where  an  attorney  is  professionally 
employed  by  a  client^  any  communications  which  pass  between  them  for  the  purpose 
of  uiat  employment,  are  privileged  communications,  vhich  the  solidtor  u  bound  not 
to  divulge :  Herring  v.  Cl&bery  (1  Phil.  91),  Jmes  v.  Pugh  {lb.  96). 

Secondly,  communications  with  third  parties,  are  also  protected,  if  such  third  parties 
act  as  the  medium  of  communication  between  a  solicitor  and  his  client :  Bmimuy  r. 
Bunbury  (2  Beav.  173),  Stede  v.  Stewart  (1  Phil.  471). 

Mr.  Stevens,  for  the  Plaintiff,  argued,  first,  that  the  matters  inquired  after  were 
not  those  in  litigation,  but  [18]  collateral  facts  which  the  solicitor  was  bound  to 
answer :  Bramweu  v.  Lucas  {2  B.  &  C.  745).  Secondly,  that  there  was  no  sufficient 
averment,  that  the  communications  were  confidential  and  professional,  for  all  that  was 
said  was,  that  the  witness  "  treated  and  considered  "  the  brother  as  representing  the 
client,  &c.,  and  not  that  such  was  the  fact ;  and  that,  therefOTC^  tiie  witness  had  not 
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nroperty  broogbt  himMlf  within  th«  rule :  SoMifer  v.  Bbrdmare  (3  MyL  &  K.  672). 
Thndly,  that  at  the  time  the  eommuaieatioiu  Ux^  place,  thwe  was  no  litigation 
existiiig  or  in  ooDtemplatioa ;  and  tiiat  tliia  muat  neoeiMrily  exiat^  in  ordor  to  entitle 
the  party  to  proteotiim ;  and,  fourthly,  that  part  of  the  cwmmunioationa  were  had  with 
the  wouier,  and  not  with  the  olimt^  and  that  there  waa  no  proteotitm  for  mch 
eanmnnication,  unleis  some  ui^^t  neoeenty  «dated,  whieb  eompelled  an  intermediate 
modium  of  communication. 

Bfr.  Kioderaley,  in  reply,  refwred  to  LoMgU;/  v.  FiAer  (5  Bearan,  443). 

The  caaes  of  ParkkuTMl  r.  LmiOim  (2  Swan.  194%  Lord  Wakim^m  t.  Gcedndx  (8  Hare, 
123),  were  also  referred  to. 

Ths  Mastkr  of  thk  Rolls  [Lord  Langdale].  I  rery  much  regret  that  there 
should  be  so  much  oontroversy  wito  regard  to  professional  privilege.  I  cannot  help 
thinking  that  there  has  been  of  late  years  (I  think  I  might  safely  say  within  the  last 
tweoty  years)  an  extension  of  that  which  was  formerly  considered  to  be  the  legitimate 
notection  of  commuDicationa  between  parties  and  their  solicators.  The  protection 
Dss,  Z  must  confeaa,  been  carried  to  a  greater  len|^  than  I  have  been  able  to  satisfy 
my  own  [19]  mind  th«e  are  good  reaaona  for,  and  faaa,  very  unfortunately  given  rise 
to  a  neat  difference  of  opinion  upon  the  aubjeet  of  privilege,  and  to  the  oontroversy 
to  nich  I  have  alluded.  The  matter,  however,  haa  to  aome  extent  been  decided  by 
aatliority,  and  it  is  the  duty  of  us  all  to  give  effect  to  the  decisions  thereon,  though  I 
have  no  hesitation  in  saying,  that  cases  arise  in  which  we  are  still  left  in  some 
perplexity.  However,  I  am  bound  to  administer  the  law  here  according  to  the 
best  coQstmction  that  I  ean  put  upon  the  intent  and  meaning  of  the  authoritiea 
Applicable  to  the  cases  before  me. 

What  are  the  ciroumstuiees  1  The  witness  acted  as  the  solicitor  of  the  Defendant, 
and,  in  tJiat  capacity^  had  several  communications  with  her.  It  is  proposed  to 
exuniue  this  gentleman  upon  certain  matters  which  took  place  between  himself  and 
bis  elieot  on  t£oae  ooMsiona,  and  it  ia  said  by  the  Plaintifl^  ./Srs^  that  the  tnuuaotion, 
io  reapect  of  wbie^  it  is  propoaed  to  examine  the  wifeneaa,  ia  no  portion  ai  the  teuiaao- 
tioD  m  question  in  Uie  eauae.  It  ia,  neverthelesa,  so  far  treated  by  the  Plaintiff  as 
part  of  toe  transaction  in  question,  or  as  affecting  it^  that  he  has  thought  fit,  by  his  bill, 
to  make  ^e^tions  on  the  subject,  and  he  has  jH'oceeded  to  i»x)ve  them,  by  endeavour* 
iog  to  obtain  the  evidence  of  this  witness  upon  the  very  matter.  I  must^  of  necessity, 
therefore,  consider,  that  those  allegationa  are  of  a  material  character,  and  I  am,  there- 
fore, of  opinion,  that  I  cannot  attend  to  the  first  objeetUMi  to  the  demurrer,  whi^  has 
been  raised  in  this  case. 

The  teeond  objection  is,  that  there  is  not  a  sufficient  allegation  of  the  oonfidential 
aad  professional  nature  of  the  communioation  which  took  place  between  these  parties. 
It  was  hardly  wcHth  while  to  take  sach  an  objection,  but,  looking  at  tbe  statement  of 
the  witness,  [20]  and  applying  to  them  the  ^lun  principle  of  common  aenee^  I  oonaider 
Aat  there  ia  a  auffieient  allegation  that  thu  Gommauication  wu  a  eonfidential  oiHn- 
unoieation  between  the  client  and  the  witneas,  in  hia  character  of  aolidtor.  If  the 
statanrat  be  untrue,  I  cannot  have  the  least  doubt  Uut  the  mtneas  will  be  subject  to 
(he  severe  penalties  for  the  assertion  of  that  which  is  false. 

Thirdly,  It  is  objected,  that  tiiis  communication  took  place  as  to  a  matter, 
Tsspeeting  which  no  litigation  was  ooutem[^ted.  I  consider  that  this  doctrine  has 
been  overruled,  and  that  the  law  has  been  established  otherwise,  and  I  could  not  hold 
the  contrary,  without  acting  in  direct  opposition  to  the  case  before  the  Lord  Chancellor 
which  has  been  so  frequentiy  referred  to  in  ar^^ument.  I  consider  that  this  waa  a 
eunmonicatioD  between  the  solicitor  and  the  client,  and  that  it  was  of  a  confidential 
nature,  and  that  it  is  not  neoessary  that  tiie  matter  in  respect  of  which  it  took  plaoe 
should  be  a  matter  either  in  litigation  or  in  contemplation  of  that  litigation  which 
afterwards  occurred.  It  is  pr(q»osed  to  examine  this  witoese  in  reapect  of  the  very 
natter  contained,  or  supposed  to  be  contained,  in  that  oonfidential  communioation. 
Thst  cannot  be  done. 

The  fwrih  point  is,  that  this  is  the  case  of  an  agent  This  is  a  subject  of  more 
difficolty  tiian  the  others.  But  the  witness  says,  that  he  received  this  communication 
froa  the  brother  of  hia  client  as  representing  her,  and  that  he  considered  and  treated 
hun  u  the  medium  d  eonununiMon  betweon  himself  and  his  client    I  am  <tf 
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opiDioD  npOD  the  authorities  that  he  is  not  to  be  called  upon  to  disclose  dioee  eommuni- 
cationa,  whieh,  in  his  view,  were  confidentially  reoeired.  It  i^  the  privOege  aeeorded 
to  the  client  that  his  communication  with  his  sdicitor  should  be  in  ccmfidene^  rZl] 
and  should  not  be  discloeed,  and  it  is  the  duty  of  tiie  solicitor  to  protect  diat  pRriwga. 
If  the  client  is  oonteDt  to  waive  it^  and  pemiita  the  acdidtor  to  apeal^  tiien  no  wrong 
would  be  done  to  tlie  client^  by  his  aoUoitor  diselonng  tiie  matters  repoaed  in  him,  for 
the  solicitor  has  no  privilege  personal  to  himself. 

Mr.  Stevens  savs,  "  Is  this  matter  to  be  finally  disposed  of  u^mn  the  mere  allega- 
tions of  this  sentleman,  that  he  considered  this  as  a  c(»ifidential  communication  ? " 
I  think  not :  we  demurrer  only,  and  not  the  cause,  ends  here.  This  mny  he  a  mattw 
to  be  considered  hereafter,  when  I  know  all  the  points  in  tiie  cause,  and  the  relative 
situation  of  these  parties  to  each  other,  and  the  points  in  respect  of  which  this 
^ntleman's  evidence  is  required.  This  does  not  and  cannot  finally  decide  the  point ; 
It  only  decides  the  demurrer ;  and,  oonsiderine  the  whole  of  die  cinmmstancea  of  this 
case,  1  am  of  opinion  that  the  demurrer  must  be  allowed,  with  costs. 

Mr.  Rogers  appeared  for  the  solieitor,  but  did  not  argue  the  demurrer. 

Mr.  Stevens.  Both  the  Defendant  and  the  witness  have  aj^Mared  on  this  demurrer. 
The  Pbintiff  ought  not  to  be  saddled  with  two  seta  of  costs. 

Ths  Masibr  of  the  Bolls.  Let  the  coats  be  aoowding  to  tiie  ordinary  role  in 
sooh  oases.   (AiBrmed  by  I^ord  Lyndhnrst,  C,  26th  March  1846, 1  Fhillipa,  687.) 


[22]  GwTNNK  V.  Edwabds.   Ovthnb  v.  Hicks.  Bamsbotfoh  v.  Edwards. 

Jufy  12,  14.  iVbr.  16,  1846. 

[S.  C.  16  L.  J.  Ch.  84.   See  Morgan  v.  Morgan,  1861, 14  Beav.  80.] 

GeneraUy,  tiie  Court  leaves  the  question  of  rehearing  to  the  certificate  of  counsel, 
reaenring,  nevertheless,  its  power  and  jurisdiotion,  and  if  the  order  to  rehear  be 
obtained  under  such  cireumstances,  or  in  such  a  manner,  that  any  party  has  a  right 
to  complain,  the  {ntiper  proceeding  is  to  apply  to  take  the  petition  off  the  file. 

Where  a  person,  not  a  party  to  t^e  suit,  is  oesiroas  ci  obtaining  a  rehearing,  he  must 
apply  for  leave  to  present  a  petition  to  rehear. 

A  mil  by  a  creditor,  to  obtain  relief  inconsistent  with  an  <»der  in  a  previous  suit^  was 
filed  nearly  twenty  years  subsequent  to  the  date  of  the  <m]er,  and  prayed  th^  the 
order  might  be  reviewed.  An  application  to  rehear  the  former  suit  waa  refused,  on 
the  ground  of  Uuket^  acquiescence,  and  length  td  time,  but  wit^  liberty  to  renew  the 
application  at  the  hearing  of  the  second  suit. 

A  party  who  comes  in  in  a  creditor's  suit,  intrusting  the  mana^ment  of  the  suit  to 
^e  Plaintiff,  must,  upon  an  aj^icatioa  to  review  the  woceedin^  stand  in  the  plaee 
f&  die  Raintiff,  and,  in  the  absence  (rf  fraud,  be  bonnd  by  his  knowledge. 

This  was  a  motion  made  by  the  Plaintiff  Bamsbottom,  for  leave  to  file  a  petitim 
to  rehear  two  orders  made  in  the  cause  (rf  Aoymw  v.  E^twairi$,  one  of  t^e  orders  being 
made  in  the  numth  of  May,  and  the  other  on  the  27^  of  June  1826. 

In  the  cause  of  Oioynm  v.  Edwards,  the  bill  waa  filed  in  1807,  by  Thynne  Howe 
Gwynne,  on  behalf  of  hlmaelf  and  the  other  apedaUif  creditors  of  John  Bennett  Po^n, 
who  died  in  the  year  1804,  having  made  a  will,  whereby  "  he  directed  all  his  just 
debts  to  be  paid  as  soon  as  conveniently  might  be  after  his  decease." 

At  the  time  of  his  death,  he  was  entitled  to  the  equi^  of  redemption  of  three 
several  copyhold  estates,  one  of  which  was  mortgaged  to  Elinbetfa  liewis ;  another 
was  mort^^ged,  together  with  certain  freeholds,  to  Albany  Wallia ;  and  the  third  was 
mortoaged  to  John  Landeg. 

The  mortgagees,  Elizabeth  Lewis,  Lewis  Bayly  Wallis  (the  representative  oi  the 
mortgagee  Albany  Wallis),  [23]  and  Land^  were  made  Defendants  to  the  sui^  and 
the  bill  prayed  the  usual  accounts,  and  that  the  testator's  debts,  as  to  any  defictoncy 
of  ^e  personal  estate  to  pay  the  same,  might  be  paid  by  money  to  be  nuaed  by  tm 
rents  or  by  sale  or  mortg^  of  the  real  estates ;  and  in  case  it  diotdd  be  neoesaary 
to  api^y  toe  copyhold  estates  in  payment  of  tiie  debts,  and  the  same  had  not  been 
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anmodered  to  tiie  tue  <rf  Um  will,  it  wu  pnTed,  tiiat  tiie  nirniuler  t^er^ 
aaimlied  by  this  Coort  in  favoor  ci  lAte  orediton. 

It  did  not  appear  that  tbe  mort^MMfli  or  any  of  thMn,  made  any  objeotioa  to 
bdng  made  partMs  to  the  auit.  Samuel  Hawkins  was  made  a  Defendant  to  the  cause, 
&8  (£uming  an  interest  in  part  of  the  testator's  estate,  and  also  as  a  trustee  of  the 
other  part  tiiereof ;  and,  pending  the  suit,  viz.,  on  the  16th  of  April  1810,  Hawkins 
assigned  to  Bamsbottom  and  others,  under  whom  the  Plaintiff  claimed,  four  several 
boMs  executed  by  the  testator  and  bearing  penalties,  which,  with  the  costs,  amounted 
in  the  whole  to  X10,fi72,  Us.  9d. 

The  eause  was  heard  on  the  8th  of  December  1612.  The  usual  accounts  were 
directed,  and,  if  the  personal  estate  should  be  insufficient  for  payment  of  the  debts  by 

rialty,  the  Master  was  to  inquire  what  freehold,  copyhold,  and  leasehold  estates 
testator  died  seised  or  possessed  of,  or  entitled  to,  either  in  possessimi  or  reversion, 
whidi  were  liable  to  the  paymeiit  of  his  debta,  and  whetiher  such  otrayhold  estates 
were  duly  surrenderod  to  we  uae  of  his  will ;  uad  in  case  the  Master  ihonld  find  that 
the  same  were  not  so  surrendered,  it  was  declared  that  such  surrender  ought  to  be 
supplied ;  and  it  was  ordered,  that  the  customary  heir  should  procure  himself  to  be 
idmitted  to  such  estates,  and  surrender  the  same  accordingly,  except  such  estates  of 
which  the  testator  was  entitled  to  the  equity  [M]  of  redemption  only,  as  to  which  an 
inquiry  was  directed.  And  the  Master  was  to  inquire,  what  mortgagMi,  liens,  and 
other  incumbranees  there  were  on-  the  testator's  freehold,  oopyholcC  And  leasehold 
estates.  And  it  was  ordered,  that  the  freehold  and  leasehold  estates  which 
Haiter  shmild  find  liable  to  the  payment  of  tJtie  debts  should  be  sold. 

Under  this  decree,  and  on  the  Hth  of  November  1814,  Messrs.  Ramsbottom 
ebumed  to  be  creditors,  1^  asognment  from  Hawkins,  under  the  four  bonds.  The 
eitaUisbineni  <d  the  claim  was  long  dehiyed,  but  finally  allowed  in  January  1824. 

During  the  fffooeedin^  brfore  tbe  Master,  the  ntle  to  the  mortgages  of  the 
copyh<dd  underwent  certain  deviriutions. 

Elisabeth  Lewis  died ;  her  mortgage  became  vested  in  Leyshon  Rogers,  who  was 
made  a  party  to  the  cause ;  but  in  the  year  1818  he  assigned  his  interest  to  Charles 
Calla^  who  daimed  to  be  interested,  not  only  in  the  mortgage  assigned  by  Rogers, 
but  ^80  to  be  entitled  to  the  equity  of  redemption. 

The  mort^^ige  in  the  freeholds  and  copyholds,  which  bad  passed  from  Albany 
Wallis  to  Lewis  Bayly  Wallis,  became  vested  in  Hugh  Smith. 

And  Landeg  having  died,  his  mortga^  became  vetted  in  Boynolds  and  Vaugfaan, 
or  (Hie  of  tiiem,  uid  t^ey  were  made  pwrties. 

At  a  teriod  long  before  the  date  of  the  Master's  report,  a  question  seems  to  have 
been  made,  whether  the  mortgaged  copyhold  estates  were  liable  to  the  payment  of 
the  testator's  ^neral  specialty  debts. 

[263  ^i*-  ^u^h  Smith,  who  had  become  the  owner  of  WalKs's  mortgage,  made  a 
intipoBtU  for  receiving  pavment;  and  in  November  1818  an  order  was  made,  to  take 
«D  account  of  what  was  due  thereon ;  and,  by  a  separate  report,  made  on  the  6th  of 
July  1822,  it  appefu^  that  the  sum  of  £5119,  Ids.  7d.  was  due;  and  the  testator's 
fre^old  estates  having  been  sold  for  £16,551,  2b.  3d.,  it  was  ordered  that  Wallis's 
mortgage  should  be  tnereout  paid,  aud  this  was  accordingly  done;  that  is,  the 
mortgage,  which  was  a^  charge  on  some  freeholds  and  copyholds,  was  paid  exclusively 
oat  of  die  produce  of  freehmds.  It  did  not  am)ear  that,  at  that  time,  anything  was 
distinctly  done  or  declared  as  to  the  liability  of  the  copyholds. 

B^t  after  the  order  of  November  1818,  relating  to  Wallis's  mortgage,  it  seemed  to 
have  been  assumed,  that  tile  copyholds  comprised  in  Landeg's  mortgage  were  not 
liable  to  tbe  general  debts  of  the  testator;  for  Reynolds  and  Vaughan  being  in 
poasesaion  as  mortgagees,  an  order,  dated  tiie  4th  of  May  1819,  was  made  for  tucing 
the  accounts,  applying  the  rents  received  in  payment  of  the  debt,  and  ascertaining 
what  was  due.  It  was  reported,  on  the  16th  of  August  1819,  that  tbe  mortgage  debt 
had  been  paid  or  extinguished,  and  that  there  remained  due  from  Reynolds  and 
Vauf^ian  the  sum  of  £46,  58.  lid.  It  was  then  ordered,  on  the  1st  of  December 
1819,  that  they  should  surrender  the  ccmyholde  into  the  hands  of  the  lord  of  the 
manor  to  be  granted  to  Mr.  Edwards  ana  Mrs.  Montgomery,  the  devisees  under  the 
testator's  wuT  Possession  was  given  to  them  and  was  not  afterwards  disturbed. 
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lo  this  state  of  things,  Lewis's  mortgage  haTing  been  assigned  to  GaUand,  vbo 
claimed  the  equity  of  redemption,  Wallis's  mortgage  having  been  ^d  oat  of  tiie 
freeholds,  and  Landeg's  mortgage  bein^  paid  off  and  [26]  the  estate  lo  the  hands  of 
the  devisees,  and  all  the  frewolds  having  been  sold,  the  Plaintiff  -propoeed,  that  all 
the  oopyhokls,  or  at  least  Uiose  which  were  etHuprised  in  Wallis's  mortgage,  shoohi 
be  sola  Although  the  propoaal  comprised  the  whole,  yet  no  question  seemed  to  h»Te 
been  seriously  niaed,  except  as  to  the  copyholds  oomprised  in  Wallis's  mortgage ; 
the  Mastefi  to  whom  it  was  referred  to  inquire  what  f reeholdj  oopybdd,  and  leasehold 
estates  the  testator  was  entitled  to  which  were  liable  to  the  paymeat  <^  bis  debta,  by 
his  report,  dated  the  SOth  of  May  1625,  after  finding  that  the  testator'a  specialty 
debts  amounted  to  ^£26,472,  17e.,  stated  his  opinion  to  be,  that  t^e  testator  did  not 
die  seized  or  possessed  of  or  entitled  to,  either  in  possession  or  rerenton,  any  copy- 
hold estates  which  were  liable  to  the  payment  of  his  debts,  unless  the  copyhold 
premises  comprised  in  Wallis's  mortgage  should  (subject  to  the  life  interest  of  Mary 
Popkin),  be  deemed  liable  to  such  debts,  to  the  extent  of  £filI9,  IDs.  7d.,  found  due 
on  NYallis's  mortga^  inasmuoh  as  that  mortgage  was  a  charge  on  both  freeholds  and 
copyholds,  and  ludbeen  paid  out  of  freeholds. 

This  report  was  duly  oonfirmedf  and  thereby  the  liability  of  the  testator^s  interest 
in  l^e  oopyholda  oomprised  in  die  mortga^  of  Lewis  aiid  Landeg  was,  in  effect 
negatived;  a(id  the  report  ma  so  expressed,  as  to  leave  the  qneatiim  as  to  the  liabili^ 
of  the  copyholds  oomprised  in  Wallis's  mortgage  open  for  the  oonridontiwi  of  m 
Gourti  on  the  heiuiqg  tor  further  direotiona. 

The  cause  was  heard  for  farther  directtona,  and  the  point  was  aisoed  befnre  Lord 
Oifford  on  the  27th  of  June  1825.  (2  Rues.  289,  n.)  His  Lordship  declared  that  the 
copyholds  comprised  in  Wallis's  morC^gge  were,  subject  to  t^e  life-estate  of  Mary 
Popkin,  liable  to  the  payment  of  the  [27]  testator's  debts  to  the  extent  of  £5119, 
15a.  7d.,  which  had  been  paid  as  before  mentioned ;  and  it  was  ordered  that  the  same 
copyholds  should  be  sold.  The  bill  was  dismissed  against  Thomas  and  Rogers,  who 
had  assigned  Lewis's  mortgage  to  Calland,  and  the  residue  of  the  fand  in  Gsnrt  was 
ordered  to  be  apportioned  amongst  the  specialty  creditors. 

Under  that  order,  the  copyholds  were  sold,  and  the  bill  being  revived,  after  ao 
abatement  caused  by  the  de^  of  the  Plaintiff  Thynne  Howe  Gt^oe  in  1836,  the 
proceeds  were  aj^lied  in  paymoit  of  costs,  and  tM.  residue  was  apportitHwd  among 
the  creditors. 

The  suit  was  not  wound  up  till  the  year  1829,  and  in  t^e  whde,  it  is  said,  that 
the  Bamabottoms  received  no  more  t^an  tiie  aum  of  X5589,  14a.  on  aoooont  of  their 
debt  of  £10,572, 14a.  9d.,  leaving  no  less  than  £4983,  Os.  9d.  unpaid,  and  still  due  to 

them. 

In  the  meantime,  the  devisees  of  Popkin  claimed,  as  arainst  Calland,  to  be  endtied 
to  the  equity  of  redemption  of  the  estate  mortgaged  to  Lewis,  and  Calland  resisting 
their  claim,  in  February  1829,  a  bill  was  filed  to  enforce  it.  GaUand  seems  to  have 
offered  every  opposition  in  his  power,  but  ultimately,  the  Plaintiffs  succeeded ;  they 
established  thetr  title  to  the  equity  of  redemption,  and  proved  that  a  consideraUe 
sum  was  due  to  them  from  Calland.   (See  Montgomery  v.  CaUandt  14  Simons,  79.) 

Bat  as  their  proceedings  against  Calland  were  growing  to  a  close,  Ramsbf^on, 
the  present  Plaintiff,  stating  himself  to  be  entitled  to  the  debt  which  was  jKoved  in 
(?uiynne  v.  Edwards^  and  to  the  sum  of  £4983,  Os.  9d.  remaining  unpaid,  filed  his  bill 
on  the  30th  of  August  1844. 

[28]  The  bill  in  Ramtbottom  v.  Edtoards  alleged,  that  the  copyholds  comprised  in  the 
mortgages  of  Lewis  and  Landeg  respectively,  were  and  are  liable  to  the  pajrment  of 
the  testator's  debts,  and  prayed  a  declaration  to  that  effect,  and  consequential  relief 
and  that  the  Plaintiff  might  have  such  relief,  notwithstanding  the  report  of  the  20th 
of  May  1825  and  the  decree  of  the  27th  of  June  1825,  or  any  other  orders  or  pro- 
ceedings in  Choynne  v.  Edwards,  and  that  the  same  might  be  reviewed,  and  might  be 
altered  and  varied,  so  far  as  might  be  necessary  for  the  purposes  of  the  Plaintiff;  and 
that,  for  the  same  purposes,  the  cause  of  Owyniu  v.  Edwards  mi^ht  be  reheard  on 
furthur  directions  on  the  report  of  t^e  20th  May  1825,  as  against  the  Defendants 
Martha  Edwud^  Philip  Jones  Beer,  and  Eliaabeth  Ann  hie  wife^  and  Kdwin  Llewellyn 
Beer,  and  tb&t  the  Plaintiff  might  be  ^  liberty  to  present  a  petition  of  rehearing  ror 
that  purpose,  &c.,  &c. 
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The  Mil  mm  amended  on  the  11th  of  November  1844 ;  the  answer  was  jmt  in  on 
the  3d  of  Jane  1845 ;  end  thie  motion  was  eoon  afttfwarda  made,  asking  that  the 
nontiff  might  be  at  liberty  to  present  a  petition  to  rehear  the  cause  of  Otoyrme  v. 
Biward$  on  further  directions,  on  the  report  of  the  SOth  of  May  1826,  as  against 
Martha  Edwards,  PhiUp  Jones  Beer,  and  £dwin  Llewellyn  Beer. 

Mr.  Tamer  and  Mr.  A.  Smith,  for  Bamsbottom,  in  support  of  the  motion,  insisted 
(though  this  was  not  the  proper  occasion  to  ai^e  it),  that  the  direction  in  the  will  to 
pay  t£e  debts,  created  a  charge,  in  favour  of  the  testator's  creditors,  upon  his  copy- 
Dflld  estates,(l)  [293  t^iax,  therefore,  the  creditors  were  entitled  to  payment  before 
the  devisees  could  take  anything ;  and  that  the  orders  complained  of  were  erronecms. 
Tbe^  argued,  that  the  oourse  adopted  by  the  present  Plaintiff  was  the  proper  one  to 
obtain  uie  relief  to  whieh  he  was  entitled ;  that  a  creditor,  though  no  par^  to  a 
efeditor^s  suit^  but  who  had  oome  in  under  the  decree,  might  appeal  from  the  decree 
or  rehear  the  eause;  Q^ard  y.  H»t  <1  Sob.  &  Lef.  409);  and  as  to  the  leneth  of 
time^  that  though  a  bill  w  review  eookl  not  be  Iwonght  iJter  twenty  years  had  elapsed 
from  the  deeree,  Lyttm  v.  LytUm  (4  Bro.  C.  C.  441,  and  see  Redesclale,  p.  88),  still  the 
rule  did  not  apply  to  a  rehearing,  which  bad  been  permitted  at  a  distance  of  about 
twenty-foor  years  (3  P.  Wms.  (6th  ed.),  p^  8,  note  D) ;  besides  which,  this  bill  had 
been  filed  within  the  twenty  years.  That  it  was  objected  by  the  uaswer  that  there 
could  be  no  review  of  the  proceedings,  unless  all  the  parties  to  the  former  proceedings 
were  iHtmght  before  the  Court,  but  that  this  was  unnecessaty,  where  it  was  shewn 
that  their  rights  had  been  discharged,  as  by  fall  payment  to  tiie  mortgagees  and  by 
the  determination  of  the  life  interest. 

Mr.  Spenoe  and  Mr.  Campbell,  in  opposition  to  the  motion.  This  is  an  applica- 
tim  to  the  discretion  of  the  Court,  ukI  must  be  materiallv  affected  by  the  natore  oi 
the  differant  prooeedingi^  the  condnct  of  thtf  parties,  and  tne  great  lapse  of  time. 

It  ought  not  to  be  granted,  first,  because  the  Plaintifl^  having  nouoe  of  his  rufhta, 
has,  by  his  aoquiescenoe  in  the  orders,  disentitled  himsdf  to  the  assistance  of  the 
Court ;  and,  secondly,  in  consequence  of  the  great  length  of  time  which  has  elapsed 
since  the  orders  complained  of  were  pronounced. 

1^]  First,  Bamsbottom,  who  was  a  purchaser  from  Hawkins  pendmte  lUe,  stands 
in  his  position,  and  has  all  the  notice  which  Hawkins,  who  was  a  party  to  the  suit 
and  had  also  been  the  solicitor  of  Bome  of  the  parties,  bad.  Again :  Bamsbottom, 
coming  in  as  a  creditor  under  the  decree,  was  a  gwai  party,  and  "  must  abide  by  the 
conduct  of  the  ptuty  who  managed  the  cause ; "  Herof  r.  Dinwoody  (4  Bro.  C.  C. 
p  269).  He  stands  in  the  position  <A  Owynne,  who,  in  his  statement  of  Ibcta,  of  the 
12th  of  April  1824,  set  out  tiie  clause  in  the  will  direeting  paymmt  Ot  tiie  testator's 
debts. 

All  the  prooeedings  shew,  thaA  the  Haintiff  in  Ompme  v.  Edwards  had  notice  of 
the  point  now  attempted  to  be  raised,  and  it  is  not  necessary  to  shew  that  the  party 
had  actual  knowledge ;  in  sueh  a  ease  as  the  present,  the  question  always  is,  not  what 
the  PUintiff  knew,  but  what,  using  reasonable  diligence,  he  mi^t  have  known  ;  Yomg 
Y.  Ka^y  (16  Yes.  p.  361).  It  is  incumbent  on  the  Plaintiff  to  shew,  that  be  has 
used  due  diligence  in  applying  to  the  Court  to  correct  the  alleged  error :  without  that, 
this  Court  will  do  nothing  to  assist  him.  Thus,  in  Young  v.  Keighly  (16  Yes.  348), 
it  ia  said,  "  It  is  most  incumbent  on  the  Court  to  take  care  that  the  same  subject  shall 
not  be  put  in  the  course  of  repeated  litigation ;  and  that,  with  a  view  to  the  termina- 
tioQ  of  suit,  the  necessity  of  using  reasonable  active  diligence  in  the  first  instance 
should  be  imposed  npon  partiea."  The  die^m  in  Seny  v.  Dimv>oo^(4  B.  C.  C.  257, 
sad  2  Yes.  jun.  67)  is  still  m(«e  applicable  to  the  present  case : — "  Where  a  party  has 
laid  by  for  a  grsat  length  of  time,  and  suffered  an  estate  to  be  distributed,  he  shidl 
not  have  an  aoeonnt.  I  cannot  say  that  creditors  shall  oome  in  at  any  time." 

[31]  Secondly.  Length  of  time  alone  is  an  insuperable  bar  to  the  Plaintiff.  The 
testator  died  so  long  back  as  1804 :  a  surrender  to  the  devisees  of  the  copyholds 
mortgaged  to  Landeg  was  ordered  in  1819,  and  the  nder  on  further  directions,  now 


(1)  Cliford  v.  Lewis,  6  Mad,  33;  EonaJds  v.  Feliham,  Turn,  &  R.  418;  Cfraves  v. 
Grmes,  8  Sim.  43 ;  Douce  v.  Lady  Torrinfftm,  2  Myl.  &  K.  600;  Friee  v.  North,  1 
Phillips,  85;  and  Jones  t.  JFiUiams,  1  Colly.  156. 
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complained  of,  was  nuule  in  1826.  It  is  clear  that  such  delay  in  bcii^ng  forwn 
tiie  daim  would  have  been  a  bar  to  the  equity  if  a  suit  had  been  instatatod  afttt  M 
delay  for  tiie  purpose  of  enforcing  it ;  Qregory  v.  Qregorg  (G.  Cooper,  201,  and  ■ 
HvngaU  v.  Gmw^  2  Phillips,  25),  BoberU  r.  TtmiiaU  (4  Hare,  267) ;  if  so,  it  ^ 
be  equally  a  bar  to  an  api^oatira  for  leare  to  raise  that  equity.  Tli^  bill  pnni 
on  errors  apparent  upon  the  proceedings,  and  l^e  same  rule  must  be  apfriied  to  ill 
to  a  bill  of  review ;  but «  biU  (rf  review  for  mor  amarent  will  not  lie  aftw  tra 
years  from  the  makioe  of  tibe  decree ;  SmiA  v.  Cia^  (3  Bra  C.  G.  639) ;  and  it  M 
the  discretion  of  the  Court  to  give  leave  to  file  a  bill  of  review  on  the  discoTflryj 
new  evidence ;  Wilson  v.  Wehb  (2  Cox,  3) ;  in  which  case  the  leave  was  refused,  j 

Another  objection  is,  that  the  first  suit  has  abated.  It  is  said  that  the.  PUm 
Bamsbottom  might  take  up  the  proceedings,  but  that  could  only  be  done  bjf 
permission  of  the  Court;  HwldUth  v,  Th^  Mair^  of  Do^gaU  Stup.494,d 
see  Diiom  v.  Wyatty  4  Mad.  392).  The  interests  of  the  public,  as  well  as  of  I 
parties,  require  that  some  limit  should  be  put  to  litigation,  espeoially  i^m  I 
subject  has  been  so  long  adjudioated  and  so  long  acquiesolBd  in.  I 

Mr,  Turner,  in  reply.  j 

Thk  Mastib  of  thk  Rolls.  If  the  PUintiff,  Mr.  Bamsbottom,  be  a  jost  i 
hanA  fid€  creditor  <A  the  [32]  testator,  it  is  mtfaw  hard  np(»i  him  tlut  the  pnM 
which  is  subject  to  the  payment  of  his  debt  should  be  now  in  the  hands  of  the  derJ 
and  he  excluded ;  on  the  other  hand,  if  the  devisees  have  been  led  into  a  reaaoJ 
and  well-founded  expectation  that  they  were  not  to  be  disturbed  in  their  ponefl 
of  two  of  the  copyholds,  one  of  which  waa  delivered  to  them  b^  the  Coort^  and  I 
other  recovered  by  them  after  a  long  and  expensive  litigation  with  CWhnd,  it  wol 
certainly  be  hard  now  to  dispossess  them  of  that  property.  I 

The  testator  died  in  1804,  having  three  copyholds,  which  were  droomstanoeu 
the  manner  stated.  It  is  said  on  one  side,  that  by  his  will  he  charged  his  copraj 
estate  with  his  debts ;  the  other  side  sa^,  that  the  expressions  are  such,  that  the  «M 
were  not  so  charged,  and  that  ^e  parties  were  so  advised  by  Uie  late  Mr,  Bdl,  pendl 
the  proceedings.   (March  1826.)  1 

The  bill  in  GhoiwM  v.  Edmrda  ms  filed  in  1807,  and  the  nor^agees  woe  wA 
parties.  It  is  well  established  that  where  a  mortgagee  is  made  a  party  to  a  Islll 
t^e  administration  of  the  estate  of  the  mortgagor,  he  has  a  right  to  say,  that  he  eta 
be  brought  before  the  Court  except  for  t^e  purpose  of  redemption,  and  he  may  ini 
on  having  the  bill  dismissed  against  him.  On  the  other  hand,  we  know  that  it  is  ■ 
unfrequently  done,  and  if  permitted  by  the  mortgagee,  it  is  found  to  be  a  veiy  a 
venient  proceeding,  in  order  that  the  mort^;agee  may  concur  in  a  sale  of  the  {nopoi 
uid  besides  this,  there  are  other  difficulties  which  are  got  rid  of  by  that  model 
proceeding.  j 

When  Qwymne  v.  Edwards  came  on  for  hearing,  the  Court  directed  aoooonts  toj 
taken,  and  an  inquiry  of  \ZXl  what  freeholds  or  copyholds  the  testator  was  ratiH 
to  whidi  were  liable  to  ute  debts.  The  form  of  this  deoree^  therefore,  natonj 
implies  that  Aere  might  have  been  some  which  were  not  liaUe.  The  queeti«i,  M 
was  fairly  open  under  the  decree.  j 

In  the  course  of  the  suit  this  proceeding  took  place,  which  is  very  important  j 
December  1819  the  Court  ordered  the  balance  due  from  the  mortgagees  m 
represented  Landeg)  to  be  paid  to  the  devisees,  and  a  surrender  to  be  mack  to  oj 
of  ^e  copyholtb  comprised  in  Landeg's  mortgage.  By  the  act  of  the  Court,  thenU 
these  estates  were  withdrawn  from  the  cause,  and  possession  was  given  to  the  deviid 
PrimA^det  one  can  hardly  look  at  the  transaction  as  anything  but  an  intimati«j 
opinion  of  the  parties,  that  the  devisees  had  a  right  to  the  estate,  free  from  the  deli 
I  do  not  say  that  tiiis  bound  tiiem  altogether :  an  <ffder  on  petition  could  not  do  4 
bat  if  that  order  was  made  with  the  acquiescence  of  the  partiea,  oognisant  <i  ta 
claims,  and  wiM  aoted  on  from  that  time  to  the  preaent,  then,  although  it  may  noH 
an  absolute  bar  to  their  ri^t^  yet^  it  must  have  very  great  weight  upon  an  applioM 
to  alter  that  disposition.  It  could  not  well  have  been  made  adversely,  and  the  Coi 
must  dearly  see  that  it  was  not  made  by  some  species  of  arrangement  between  d 
parties.  It  bears  that  appearance,  though  I  am  not  satisfied  tluit  such  is  the  dH 
result  of  this  matter. 
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I  great  muy  objeotioDa  hare  been  raised  to  this  applioatioD,  and  in  reference  tp 

I I  dould  obswve,  that)  although  this  Court  does  ordinarily  leare  the  question  of 
_  to  the  iwrtifioate  d  oounwl,(l)  yet  it  is  a  [843  inatter  over  which  this  Court 

'  parts  with  it«  power  and  jurisdiction ;  and  il  the  order  to  rehear  be  obtained, 
:  such  ciroumatancee  or  in  suoh  a  manner  that  any  party  has  a  ru;ht  to  complain, 
I  proper  jHooeeding  is  to  apply  to  take  the  petiticn  off  the  file,  ana  the  Court  must 
take  into  its  consideration  the  whole  circumstances  of  the  oase.   On  the  other 
,  in  esses  like  the  present,  where  the  person  desiring  a  rehearing  is  not  a  part^ 
he  suit,  but  is  a  mere  creditor,  who  has  come  in  under  the  decree,  the  party  is 
'  to  ask  permission  to  enable  him  to  file  a  petition  of  rehearing,  and  on  such 
:  ip^ioatioo,  the  Court  is  neeesaarily  bound  to  look  at  the  cirounutaocea  of  the 

Another  objection  is  the  lapse  of  time.  The  decree  on  further  directions  was 
le  in  1825,  and,  therefore,  nearly  twentjjr  years  previous  to  the  last  bill  being  filed. 
I  said  that  there  is  no  limit  as  to  the  time  for  obtaining  a  rehearing.  I  do  not 
It  what  aathcnity  there  is  ior  that  proposition ;  I  kiu>w,  indeed,  that  oy  a  General 
« (see  Order  €i  6feh  June  1726 ;  Sand.  Ord.  fi06)  of  this  Court,  the  tinM  is 
moly  limited ;  axkd  that  a  party  is  obli^  to  present  his  petititm  ctf  appeal  within 
DDth  after  the  decree  has  been  pronounced.  However,  in  one  oase  (see  Wood  t. 
iA,  19  Ves.  650  ;  Davenport  v.  Stafford,  8  Beavan,  503)  Lord  Eldon  said  that  the 
rthad  BO  long  deviated  from  that  limitation,  that  he  was  not  justified  in  ordering 
itition  of  appeal  to  be  taken  off  the  file  on  that  ground.  I  am  not  aware  that  any 
K  time  has  ever  been  fixed  for  presenting  petitions  of  apjpeal,  nevertheless  I  cannot 
ik  it  immaterial,  that  so  long  a  time  has  et^wed  under  oucumstanoes  shewing  that 
Bsbottom  knew  what  was  going  on. 

pB]  After  all,  ^e  question  oomee  to  this,  whether  the  decree  was  not  necessarily 
H  with  the  acqoiesoence,  nay,  at  the  suggestion  of  the  Plaintiff  Gwynne,  in  whose 
»  Bamsbottom  deeires  to  place  himself.  I  will  read  the  bill,  the  state  oi  faota,.  the 
idiiig^and,  if  it  should  tarn  out  that  the  circumstances  u«  such  as  to  warrant  the 

infuence  that  the  deeree,  whether  erroneons  or  not,  was  taken,  not  only  with  Uie 
uesoence  bnt  at  the  su^estion  of  the  Plaintiff,  and  with  such  knowledge  as  appears 
ft  his  state  of  facte,  I  think  I  ought  not  then  to  grant  this  application  of  Bamsbottom, 
I  deures  to  stand  in  the  place  of  Gwynne,  without  which  he  would  have  no  locus 
tii.  I  do  not  think  the  lapse  of  time  is  to  be  left  out  of  the  question. 
Noc.  16.  Thb  Master  of  thb  Boli^  [Lord  Langdale].   The  Defendants  opposed 

motion  on  several  grounds,  alleging,  amongst  other  things,  that  the  present  bill 

sd  aodw  such  eircumstanoes,  that  the  Plaintiff  is  entitled  to  no  relief  under  it ; 

that  th»  foundation  of  the  present  claim,  bein^  an  alleged  general  charge  of  debts, 
flie  lame'  be  well  founded,  all  lAie  proceedings  in  Gwynne  v.  Edwards,  and  not  only 
m  d  which  the  Plaintiff  now  complains,  are  erroneous,  and  ought,  if  necessary,  to 
miewed,  and  that  if  tiie  same  were  reviewed,  nothing  woul^  in  fact,  appear  to 
tfne  to  the  Plaintiff;  but  the  point  principally  relied  on  by  the  Defendants  was, 
It  tiie  Flsindff  has,  by  his  own  laehet  and  the  great  length  ox  time  which  has  been 
nutted  to  elapee,  deprived  himself  of  all  right  to  any  relief,  or  any  indulgence  of 
I  Coort,  in  respect  of  the  matters  complained  of  in  his  bill. 

[36]  From  the  beginning  of  the  year  1820  the  Defendants,  or  those  under  whom 
clum,  have,  under  an  order  of  the  Courts  been  in  the  unqualified  and  undisturbed 
leision  of  the  estates  comprised  in  Landeg's  mortgage. 

They  have  recovered  the  estates  comprised  in  Lewirs  mortgage  from  Calland,  who 
hua  possession  by  assignment  from  B(>ger8  in  tike  year  1818 ;  and,  as  against 
«n,  who  made  the  assignment^  the  biU  was  dismissed,  by  the  order  of  June  1825 ; 
Bogers  was  dismisswi,  not  on  any  ground  that  he  or  Mrs.  Lewis  had  been 
n^psn^  made  a  party  to  the  cause,  but  on  the  ground  that  the  oreditors  had  no 
■  agiuut  him  m  his  assignee  of  the  estate. 

th»  answer  in  Ram^ottom  r.  SduanU  states  tiie  bdief  of  the  Defendants,  tiiat  the 


(1)  See  Qwnyngham  v.  Crmyngham,  1  Ambler  (Blunt's  eA)j  p.  90 ;  Attomey-Gmeral 
^nelu,  18  Yes.  p.  326 ;  Mast  India  Company  v.  Boddam,  13  Ves.  pw  423 ;  Scariibrick 
[LtfiStdmmiak,  4  Y.  &  CoL  p.  106. 
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Raiwbottonis,  who  took  their  asrignment  from  Hawkins  in  April  1810,  were  aoqoainted 
with  the  will  of  Popkin,  and  were,  from  time  to  time,  informed  of  their  proepeet  ai 
obtaining  p^nnent  out  of  his  estates,  and  of  the  proeeedings  which  were  earned  on 
tor  tlut  parpoee.  Upon  ^e  answer,  which  is  the  onljr  evidenoc  before  me  on  this 
occasion,  it  appears  to  me  vcr^  probable  that  they  were  informed  ci  the  parport  of 
PoT^in's  will  and  of  the  {Hiooeeaings  in  the  oaose.  There  is  no  pretence  <d  fraud, 
eoltnsion,  or  confiealment,  and  even,  without  snpposing;  that  the  Ramsbottoms  aetualfy 
knew  the  facts  as  they  oocurred,  it  is  plain  that  by  reasonable  diligence  they  might 
hare  done  so. 

Their  assignor  Hawkins  was  a  party  Defendant  to  the  cause ;  the  assignment  to 
them  was  made  in  1810,  after  the  institution  of  the  suit ;  they  were  creditm  by 
assignment  at  the  date  of  ^e  decree  in  1812  from  that  time  they  had  an  interest  in 
all  the  proceedings,  and  might  have  inquired  and  obtained  information  respecting 
them ;  their  claim  was  earned  in  in  18H,  and  allowed  conditi<maUy  in  February  1815, 
though  not  finally  allowed  till  1824.  Upon  these  facts  alone,  without  referring  to 
othm  mentioned  in  Ute  answer,  I  own  that^  in  the  absence  of  other  evidttioe,  I  cannot 
assume  that  Messrs.  Bamsbottom  were  ignorant  of  the  proceedings,  or  of  the  foundataoo 
of  their  claim  to  obtain  payment  ont  ci  the  assets  of  PofAui.  u  they  entrusted  evarr- 
tbio^  to  the  management  of  the  Phuntiff,  th^  must  stuid  in  the  place  of  tiie  Plaint^ 
and  m  the  absence  of  fraud,  be  bound  by  his  knowledge  (flerey  v.  Dmwoodyt  4  Bro. 
C.  C.  269 ;  2  Yes.  jun.  87),  and  having  regard  to  the  statements  made  in  this  answer 
upon  the  ground  of  laehes,  acquiescence,  and  length  of  time,  I  am  of  opinim,  that 
upon  an  interlocutwy  motion,  I  ought  not  to  give  the  leave  which  is  asked. 

I  give  no  opinion  upon  the  question  as  to  the  relief,  if  any,  which  the  Plaintiir 
may  be  entitled  to  on  the  hearing  of  the  cause,  notwithstanding  the  many  objecdoDs 
which  have  been  stated  to  his  bill.  If,  upon  the  evidence  which  ma^  be  given  and 
upon  the  argument,  it  shall  appear  tiiat  he  is  iustiy  entitled  to  relief  it  may  have  to 
be  ooniiderw,  whe^er  that  relief  can  be  had,  consistently  with  the  moceedings  in 
Owgnne  v.  JEthporda,  or  such  of  those  prooeedings  aa  are  not  now  oomiMaincd  of ;  and 
though  I  think  it  r^t  to  refuse  this  application  with  costs,  I  shall  give  to  the  Plaintiff 
leave  to  renew  it  at  the  hearing,  if  he  should  be  advised  to  do  so.  This  will  prevent 
his  being  defeated  merely  on  the  grounds  that  he  has  not  asked  for  a  rehearing. 

The  cause  is  abated,  and  it  must,  therefore,  be  understood,  that  I  have  txpnmed 
my  opinion  by  the  desire  of  both  parties. 

[88]  Tuck  v.  Rathbnt.  Jkfy  21,  Dm.  10, 1845. 

Exceptions  for  insufficiency  were  referred  by  the  I^utiff  to  the  Master  in  rotation, 
instead  ctf  to  the  Master  to  whom  there  Imd  been  a  previous  reference.  Prnding 
tibe  discnsaon  On  the  irregularity  in  the  Master's  ofltee,  the  time  limited  for  obtaining 
the  report  expired.  The  Courts  oonsidwing  the  error  to  hare  arisen  from  in* 
advertence,  and  not  from  wilfulness  or  perverseness,  gave  directions  to  the  Master 
to  hear  the  exceptions. 

The  Defendant,  having  occasion  to  apply  to  the  Master  for  time  to  answer, 
obtained  the  usual  certificate  of  the  Clerk  of  Records  and  Writs,  that  the  bill  had 
been  filed.  This  certificate  was  regnlai'ly  marked,  at  the  public  office,  with  the  nunc 
of  Sir  William  Home  as  the  Master,  but  was  not  returned  to  the  Clerk  of  Records 
and  Writs.  (See  I7tb  Order  of  2l8t  Dec.  18SS ;  Otd.  Can.  48.)  Several  applications 
were  made  for  an  extension  of  time  to  answer,  which  the  naintiiTs  solicitor  attended, 
and  he  had  thereby  distiniA  knowledge  that  Sir  W.  Home  was  the  Master  to  whom 
^e  cause  had  been  referred. 

On  the  15th  of  A^oil  1845  the  Defendant  filed  his  answer,  and  on  iJie  9th  of  June 
{being  the  last  day  but  one  for  that  purpose),  the  Plaintiff  filed  cxcepti<ms  (see  4th 
Order  of  April  1628,  Ord.  Can.  6  (since  repealed) ),  and  obtuned  an  order  from  the 
secretary  at  the  Rolls  referring  them  "  to  the  Master  in  rotation."  He  took  the  order 
to  the  public  office,  uid  it  was  there  marked  with  the  name  of  Master  Broughun. 
Chi  the  2d  of  July  the  parties  attended  Master  &ougfaam  on  tlie  excepti<»is,  warn  it 
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wu  objected,  by  the  Defendant,  that  Sir  William  Home,  and  not  Master  Brougham^ 
ma  the  proper  Master,  there  having  been  a  former  reference  in  the  cause.  (See  16th 
and  I7th  Orders  of  Dec  1833 ;  Ord.  Can.  47,  48.)  The  obieotion  prevailed,  and  the 
Pl^tiff,  on  the  same  day,  got  the  order  of  reference  altered  in  the  public  [39]  c^ce, 
\^  sabstitutinff  the  name  of  Sir  William  Home  for  that  of  Master  Broughuu.  A 
wanant  was  tiucen  oat»  and  was  attended  on  the  4th  ot  July  bef(»pe  Sir  William  Homer 
when  the  Defendant  objeoted  that  tiia  order,  as  altered  on  the  2d  of  July,  had  been 
obtained  after  die  time  allowed,  vhioh  expired  on  the  lOUi  of  June,  and,  therefore^ 
Uist  the  Master  coold  not  prooaed.  The  matter  stood  over,  and  the  objeotion  was 
on  the  11th  of  July  allowed. 

Julif  21.  Mr.  Addis,  for  the  Plaintiff,  »)pUed  that  one  of  the  two  Masters  might 
proceed  to  hear  the  exceptions.    He  cited  Bwrell  v.  IHehokon  (6  Simons,  212). 

Mr.  Greene,  confrh. 

The  Master  of  thk  Bolls  required  a  further  affidavit  to  be  made  by  the 
Plaintiff  and  his  solicitor. 

Dee.  10.  Mr.  Kindersley  and  Mr.  Hubbuck,  on  behalf  of  the  Plaintiff  now 
renewed  the  motion,  on  the  further  affidavits,  tending  to  shew  that  the  error  had  been 
secidental,  and  that  the  proceeding  had  not  been  vexatioua. 

Mr.  Greene,  eontrii,  contended,  that  the  Kaintiff  was  entitled  to  no  indulgence ; 
that  the  Plaintiff,  knowing  that  Sir  William  Home  was  ^e  Master  to  whom  the  cause 
bad  been  referred,  had  carried  the  matter  before  another  Master,  «id  had  wiUolly  and 
perversely  occasioned  the  delay,  and  that  time  for  obtaining  die  report  having  elapsed, 
the  answer  must  be  deemed  sufficient. 

^40]  The  Master  of  the  Rolls  [Lord  Langdale].  I  lay  out  of  my  consideration 
tbe  miputations  of  wilful  and  perverse  conduct  on  the  part  of  the  Plaintiff:  that  is 
Dot  shewn. 

The  certificate  obtained  by  the  Defendant,  on  his  application  for  time  to  answer, 
oaght  to  have  been  returned  to  the  Clerk  of  Becords  and  Writs,  and  though  that  was 
not  done,  there  seems  to  have  been  no  wilful  error  on  the  part  of  tlu  Defendant. 
"Hte  Plaintiff's  solicitor  attended  before  the  Master  on  the  first  occasion,  and  therefore 
there  can  be  no  doubt  that  he  was  well  aware  that  Sir  William  Home  was  the  Master 
to  whom  the  cause  had  been  referred. 

The  Plaintiff  being  afterwards  desirous  of  having  the  Master's  judgment  on  his 
ezceptioDS  for  insufficiency  (which  are  not  even  alleged  to  be  frivolous),  obtained  a 
reference  "  to  the  Master  in  rotation  ; "  this  was  not  the  correct  form,  though  it  is 
(Hie  very  frequently  adopted.  If  the  secretary  had  been  informed,  that  there  had  been 
a  previous  reference  to  Sir  William  Horae,  tbe  reference  would  have  been  directed  to 
him.  Again  the  matter  might  have  been  set  right  in  the  public  office,  if  the  fact  of  a 
fcvmer  reference  had  been  there  stated,  or  the  order  might  have  been  amended  in  the 
secretary's  offidb  if  application  had  been  made  before  aenice.  This  was  not  done; 
Ae  ooDeequeooB  waa  uiat  the  reference  failed,  and  this  application  is  made  to  the 
Coort. 

I  think  there  has  been  no  wilful  or  improper  delay.  If  there  had  been,  or  if,  as 
suggested,  the  party  had  been  guilty  of  a  wilful  and  perverse  design  to  obtain  more 
time  than  is  i^owed  by  the  rules  of  the  Court,  I  should  have  thought  the  matter 

deserving  of  a  very  different  [41]  consideration.  Such  not  having  been  the  case,  and 
the  error  having  arisen  inadvertently,  I  must  order  Sir  William  Home  to  proceed  to 
hear  the  exceptions. 

[41]   Wool  v.  Townley.    Dec.  20,  1845, 

An  order  of  course  for  referring  exceptions  for  insufficiency,  obtained  within  the 
proper  limit  as  to  time,  but  amended  aiter  its  expiration,  discharged  for  irregularity. 

An  order  of  course  may  be  amended  before  service,  but  senile,  that  after  service  it 
cannot  be  amended  in  the  absence  of  the  party  to  be  affected  thereby. 

In  dischaigtng  an  order  of  course  attached  to  another  Court  the  Master  of  the  Rolls 
has  not  authority  to  direct  the  costs  to  be  costs  io  &e  cause. 

The  bill,  in  this  case,  had  been  amended  after  answer.   On  t^e  6th  of  November 
R.  iiL— 9 
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1845  the  PluDtiff  filed  exceptions  for  insufficiency  to  the  DefencUuit's  answer  to  the 
"amended  bill,"  and  under  the  General  Orders  <5th  Order,  3d  April  1828,  Ord.  Can. 
6,  BiDce  repealed)  it  was  necessary  to  obtain  and  serve  the  order  of  reference  within 
fourteen  days,  that  is,  before  the  21st  of  November.  The  Plaintiff,  on  the  ISth  of 
November,  and  within  the  proper  time,  obtained  from  the  secretary  at  the  Rolls,  an 
order  of  course  referring  the  exceptions  "  to  the  Plaintiff's  bill "  to  the  **  Blaster  in 
rotation,"  and  the  name  of  Muter  Senior  was  added,  in  the  usual  way,  in  the  public 
office.  There  had,  however,  been  a  previous  reference  in  the  cause  to  Master 
Brougham,  and  therefore,  the  reference  ought  OToperly  to  have  been  directed  to  him. 
<16th  Order,  21st  Dec.  1833,  Old.  Can.  47.)  The  parties  attended  Master  Senior  on 
the  2fith  <d  November,  when  the  olnection  being  taken,  that  the  reference  ought  to 
have  been  to  Master  &ougham,  he  declined  to  proceed. 

On  the  same  dav  (the  26th)  tibe  Plaintiff  got  the  order  of  reference  of  the  18th  of 
November  amended  in  the  public  office,  by  substituting  the  name  of  "  Master  [4^ 
Brougham"  for  that  of  "Master  Senior,"  and  also  by  the  secreta^  at  the  Boll^ 
by  directing  the  Master  to  look  into  the  Plaintiff's  "amended  bill,  instead  of  into 
the  Plaintiff's  "  bill ; "  and  this  order,  as  amended,  was  served  on  the  same  day. 

On  the  27tb  of  November  a  warrant  to  consider  the  exceptions  in  Master 
^ougham's  office  was  attended  by  counsel  for  the  Plaintiff,  and  by  the  solicitor  of  the 
Defendant ;  the  latter  insisted  on  the  irregularity  of  the  amended  order,  but  the 
objection  biung  ovemiled,  he  then  stated,  that  he  did  not  come  to  proceed  witJi 
the  argument  of  the  exceptions,  and  he  retired ;  and  die  Master,  thereupon,  allowed 
the  exceptions. 

The  D^endant  afterwards  took  ont  a  warrant  "to  review  the  Master's  deoirion  on 
the  exceptions,"  which  was  attended,  and  the  time  was  enlarged,  to  give  the  Defendadt 

an  opportunity  of  applying  to  the  Court  to  dischar^  the  oraer. 

Mr.  Toiler,  for  toe  Defendant,  now  moved  to  discharge  the  amended  order  of  the 
18th  of  November  for  irregularity.  He  argued,  that  the  order  of  reference  ought  to 
have  been  obtained  (5th  Order,  3d  April  1828(1)),  and  served  {AUomey-Gen^nU  v. 
Cladc,  1  MyL  and  Cr.  367 ;  Taylor  v.  fiarnwn,  1  MyL  and  Or.  274)  within  fourteen 
days  from  the  filing  of  the  exceptions ;  which  period  expired  on  the  20th  of  November, 
and  that  the  order  as  amend«l  and  served  on  the  25th  of  November  must  be  con- 
sidered anew  order,  obtained  after  the  time  allowed,  and  therefore  irregular. 

Secondly.  That  the  officer  had  no  authority  to  alter  the  order  of  reference 
after  it  had  been  terved,  and  esfMoially  without  notice  to  the  party  to  be  affected  by 
the  amendmwit,  and  that  even  if  the  order  was  to  be  legaraed  as  an  amended  and 
not  a  new  order,  it  was  equally  irregular. 

Mr.  Bilton,  eonirht  contouded,  first,  that  the  Defendant,  by  his  subsequent  conduct 
and  attendance  to  review  the  Master's  decision,  under  the  amended  order,  had  waived 
the  irregularity ;  and,  secondly,  that  the  amendments  were  clerical,  and  not  of  that 
important  cbaraotor  as  to  make  the  proceedings  irr^ular.   He  cited  Tuck  v.  Bayment 


Thx  Master  of  thk  Roli^  [Lord  Langdale].  If  I  were  to  say,  that  after  an  order 
of  course  had  been  delivered  out,  it  could  not  be  altered  as  to  a  clerical  error,  or  that 
the  careless  marking  of  the  Master's  name  in  the  public  ofGce  might  not  be  corrected, 
I  should  be  throwing  great  uncertainty  on  the  pnuitice  of  the  Court,  The  expression 
"  Master  in  rotation  may  be  oonndered  the  Master  to  whom  a  previous  reference 
has  been  made  {Atfomeff-General  v.  Shore,  6  Simons^  460) ;  but  that  is  not  the  point 
now  to  be  considered.  If  this  correction  had  been  made  before  service,  I  should  not 
have  been  the  least  inclined  to  disturb  it,  for  I  conceive  that  the  officer  may  alter 
an  order  of  course  before  any  person  is  ^ected  by  it.  Aftor  service,  it  is  quite  a 
different  question,  for  then  the  party  comes  to  meet  the  order  in  a  particular  shape, 
and  he  is  not  to  be  called  on  to  answer  it  in  a  different  form,  which  may  raise  qmte 
a  distinct  case.    [443  case  of  exceptions,  the  General  Orders  of  the  Court 

provide  that  they  are  not  to  be  referred  after  a  certain  time,  and  if  a  party 


(1)  Ord.  Can.  6,  since  repealed  and  replaced  by  the  16th  Order  of  8th  May  1845, 
art  26,  36,  Ord.  Can.  284,  286. 
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doss  not  obtain  the  order  m  which  he  relies  till  aftw  that  time  hu  elapsed^  he  is  too 
iMe. 

With  respect  to  the  objection  that  there  has  been  a  waiver,  I  should  say,  that  if 
the  part^,  informed  of  the  objection,  had  thought  fit  to  go  on  and  take  his  ohanoe  of  a 
decision  in  his  favour  on  the  exceptions,  he  would  not,  upon  his  failing,  be  allowed 
to  raise  the  objection  of  irregularity.  It  is  not  necessary  for  me  to  consider  whether 
the  word  "  amended  "  was  necessary  for  the  vdiidity  of  the  order :  the  FlaintifT  has 
himself  determined  the  point :  he  had  the  ordw  altered,  and  served  it,  thou^  too 
late.  I  am  of  opinion  that  this  order  is  irregular,  and  I  must  grant  the  motion 
widk  coats.  That  does  not  preclude  the  Plaintiff  from  making  any  appKoation  to 
the  Court  to  be  reHered.  All  I  dedde  is,  that^  after  aerrice,  an  order  of  course 
cannot  be  amended,  and  subsequently  reserved,  so  as  to  make  the  amended  order, 
served  after  the  time,  regular. 

I  do  not  decide  that  the  officer  ought  not,  in  any  case,  to  alter  an  order  of  course, 
without  notice  to,  and  in  the  absence  of,  the  parties  to  be  affected  by  it. 

Mr.  Bilton  ashed,  that  the  costs  might  be  costs  in  the  cause. 

Thb  Master  or  the  Bolls.  I  mive  no  authority :  the  cause  is  not  attached  to 
this  branch  of  the  Court   (6th  Older  of  9th  May  1839,  Oid.  Can.  187.) 

[46]    JODBELL  V.  JODRELL.    JVw.  10^  12,  14,  1816. 

[S.  G.  U  Bear.  897.] 

Observations  on  deeds  of  arrangement  between  husband  and  wife. 

A  wife  having  instituted  a  suit  against  her  hueband  for  a  divorce,  an  arrangement 
was  come  to,  and  the  husband  executed  a  deed,  by  which  be  assigned  a  house  to 
trustees,  to  permit  the  wife  to  enjoy  it  and  accommodate  herself  and  children ;  and 
an  income  of  £4000  a  year  was  also  provided  for  her  separate  use  to  keep  up  the 
establishment  for  herself  and  children,  "upon  such  a  scale  and  regulated  in  such  a 
manner  as  she  should  think  fit,"  and  the  surplus  was  to  be  repaid  to  the  husband. 
The  deed  provided,  that  so  long  as  the  husband  should  be  desirous  to  rende  in  the 
bouse  "  and  to  conform  to  the  spirit  and  intention  of  the  deed,  and  to  partake  of 
the  benefit  of  the  establishment  to  be  kept  up  therein  by  the  wif^  he  elumld  be  at 
liberW  so  to  do."  The  suit  was  discontinued,  and  tlie  husband  partook  of  the 
estabUsbment.  Held,  first,  that  the  deed  was  not  void  on  any  ground  of  public 
policy ;  secondly,  that,  being  a  family  arrangement  and  a  compromise  of  disputed 
rights,  there  was  a  sufficient  consideration ;  thirdly,  that  it  was  not  void  for 
uncertainty ;  fourthlv,  that  the  Court  could  enforce  its  due  performance,  both  by 
^e  wife  and  the  husband,  and  a  demurrer  by  the  husband  on  those  several  grouBds 
was  therefore  overruled. 

There  is  annexed  to  wife's  pin-money  an  implied  dnty  cS  applying  it  towards  her 
personal  dress,  decoration,  and  ornament 

This  case  came  on  upon  a  demurrer  to  the  whole  bill  for  want  of  equity. 

The  bill  was  filed  by  Lady  Jodrell,  by  her  next  friend,  against  her  husband  Sir 
Kehard  P.  Jodrell,  and  a^aiuBt  two  trustees,  named  Slaney  and  KinaN  The  bill 
represented,  that  prior  to  1836,  unhappy  differcneea  existed  between  the  Plaintiff  and 
the  Defendant  her  husband,  and  in  consequence,  the  Plaintiff  instituted  proceedings 
in  the  Ecclesiastical  Court  for  procuring  a  divorce,  on  the  ground  of  cruelty.  That 
after  the  institution  of  the  proceedings,  the  Defendant  made  proposals  for  an  arran^e- 
ment  of  the  differences,  wiw  the  view  of  8ta3nng  the  said  proceeding ;  uid  negotia- 
tions were  entered  into^  and  an  agreement  come  to,  to  the  effect  mentioned  in  tiie  deed 
Dozt  stated. 

That  a  deed  was  executed,  between  Sir  R.  P.  Jodrell  of  the  first  part.  Lady  Jodrell 
cf  the  second  part,  and  two  trustees.  King  and  Slaney,  of  the  third  part^  whereby, 
after  reciting  the  existence  of  the  suit ;  that  Sir  Richtu^  [461  was  desirous,  and  had 
requested  tut  it  might  be  discontinued,  "  and  that  certain  other  {ooceedings,  tiien  in 
^mtemi^ation,  for  we  purpose  of  obtaining  a  proper  provinon  for  the  support  ci  the 
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Plaintiff  and  her  obOdreo,  nigbt  be  vaiTttd,  and  that  is  oonaidention  thereof  he  bad 
proposed  and  aereed  to  demise  "  the  bereditamenta  to  vhiob  he  was  entitled,  &&, 
to  King  and  SUmey  upon  the  trusts  thereinafter  menttwed ;  '*  rr  was  witness kd, 
that  in  pursuance  of  the  said  agreement,  and  to  prevent  further  disputes  and 
differences  occurring  between  the  said  parties,  and  in  consideration  of  the  premises, 
and  for  the  nominal  consideration  therein  mentioned,"  Sir  Richard  assigned  to  the 
trustees  his  house  in  Portland  Place,  and  the  furniture,  &&,  "  upon  trust  that  they 
should  permit  and  suffer  the  Plaintiff,  daring  tbe  joint  Uvea  of  herself  and  Sir 
Bicbard,  to  inhabit,  oocupy,  and  enjoy  the  sud  meaiuage,"  &o.,  '*  and  to  aooommodate 
and  provide  for  faer  children  tb^ia,"  without  paying  any  rent.  And  Sir  Richard 
tfaereby  demised  to  the  trustees  (in  general  terms),  alThis  freehold  manors,  heredita- 
ments,  &a,  for  ninety-nine  years,  upon  trust  "to  pay  or  cause  to  be  paid  to  the 
Plainti^  or  unto  such  person  or  persons  as  she  (notwithstanding  her  coverture)  should, 
from  time  to  time,  or  at  any  time  or  times  (after  tbe  same  should  have  become  due  or 
payable),  order  or  direct,  the  clear  yearly  sam  of  XSOO,  as  and  for  pui-moiusy  for  the 
Plaintiff,  and  also  the  further  yearly  sum  of  £3700,  or  so  much  thereof  as  she  should, 
from  time  to  time,  order  or  require  for  that  purpose,  unto  the  Plaintiff,  for  ber  own 
separate  and  absolute  use,  independent  of  Sir  Richard  Jodrell,  and  not  to  be  subject 
to  his  debts,  control,  or  engagements,  such  several  yearly  sums  of  £300  and  £3700 
to  be  paid  by  even  half-yearly  payments  in  every  year ;  and  from  and  after  full 
payment,  satisfaction,  and  discharge  of  the  said  expenses,  and  of  the  said  yearly  sums 
of  £300  [47]  aod  £3700  respectively,  upon  further  trusts  to  pay  the  residue  or  snrjdus 
of  the  said  rents,  &c,  unto  Sir  Richard  Paul  Jodrell. 

And  it  was  thereby  declared  and  agreed,  that  the  Plaintiff  should,  by  and  out  (tf 
the  said  sum  of  £3700,  so  directed  to  u  paid  to  her  as  aforesaid,  maintain,  "kaap  uPr 
and  pay,  all  the  expenses  of  the  household  establishment,  in  or  upon  the  said 
messuage  and  premises  in  Portland  Place,  for  the  benefit  of  herself  and  ber  said 
children,  which  establishment  should  be  upon  such  a  scale,  and  regulated  in  such  manner^ 
as  the  Pktiniiff  should  think  fit,  within  the  limits  thereby  provided  for  maintaining  the 
same ;  and  also  all  expenses  which  the  Plaintiff  should  incur,  during  her  residence  at 
any  watering-place :  and  also  all  such  additional  expenses  as  should  be  incurred  at  any 
seat  or  country  residence  of  the  said  Defendant  Sir  Richard  P.  Jodrell,  during  any 
sojourn  of  the  Plaintiff  therein ;  and  also  all  ground  rent,  assessed  and  other  taxes, 
necessary  repairs,  and  other  outgoings,  which  should  become  payable  in  respect  of  the 
said  messuage  and  premises  in  Portland  Place  aforesaid ;  and  also  all  wages  of 
servants,  and  all  salaries  ot  masters  and  governesses  for  her  daughter,  and  also 
clothine  for  ber  son  Edward,  but  no  further  or  other  expenses  for  either  of  her  sons. 

And  it  was  thereby  further  declared  md  agreed,  that  if  the  Plaintiff  should  not 
re()uire  the  whole  of  the  said  yearly  sum  of  £3700  for  the  purposes  aforesaid,  that 
King  and  Slaney,  &c.,  should  pay  the  surplus  thereof,  if  any,  or  permit  the  same  to  be 
received  by  the  said  Defendant  Sir  Richard  Paul  Jodrell,  for  his  own  benefit. 

And  it  was  thereby  also  further  declared,  that  it  was  the  intention  of  the  said 
indenture  and  of  the  parties  [48]  thereto,  that  so  long  as  the  said  Defendant  Sir 
Richard  Paul  Jodrell  should  be  desirous  to  reside  in  the  said  messuage  in  Portland 
Place,  and  to  eonf&rm  to  the  ^-it  and  inteiUion  of  the  deed  of  arrangement,  and  to 
partite  of  the  benefit  of  the  establishment  to  be  kept  up  therein  by  the  Plaintiff,  he 
should  be  at  liberty  so  to  da 

The  Hll  then  stated,  that  in  oonsequence,  and  upon  the  faith  of  the  said  deed  oi 
arrangement,  and  in  performance  on  the  Plaintiff's  part  of  the  agreement^  on  whidi 
the  same  was  founded,  the  Plaintiff  diseontinnad  the  said  proceeding  so  commenced 
by  her  in  the  said  Consistoiy  Court,  and  that,  by  such  discontinuance,  such  proceed- 
ings had  been  finally  terminated,  and  could  not  now  be  revived  or  renewed  by  the 
Plaintiff. 

Disputes  afterwards  arose  as  to  the  accounts,  and  the  Defendant  Sir  Richard 
then  disputed  the  validity  of  the  deed  of  1836,  and  in  August  1845  discontinued  to 
make  any  further  payments,  though  (as  the  bill  alleged)  "  he  had  ever  since  that 
period  continued,  and  still  continued,  to  reside  in  the  said  house,  aod  to  have  the 
benefit  of  the  said  estaUishment." 

The  bill  prayed  that  the  deed  of  1836  might  be  performed;  that  the  Defendant 


Digitized  by 


JODBELL  V.  JODBELL 


261 


might  be  decreed  to  pa^  the  annual  canu  of  £300  and  £3700,  and  that  he  might  be 
restimined  from  {M«ventinff  the  Plaintiff  from  inhabiting  tiie  bonae  in  Portland  Places 
and  from  interfering  wilAi  ner  enjoyment  Mod  oooupation  thereof. 

To  this  Inll,  the  Defendant  Sir  lUchard  P.  JodreU  filed  a  general  demnrrer  for 
want  of  eqaitVj  which  now  came  on  for  argument. 

[40]  Mr.  Kindersley,  Mr.  Bomilly,  and  Mr.  Hardy,  in  Bupport  of  the  demurrer. 
The  deed,  which  is  the  foundation  of  the  present  suit,  is  wholly  void  on  grounds  of 
public  policy.  By  the  law  of  England,  as  well  as  by  the  laws  of  religion  and  morality, 
a  husband  is  to  be  the  master  of  and  have  the  control  over  his  wife,  his  children,  and 
his  property.  The  object  of  this  deed  is  to  defeat  that  principle,  and  to  reverse  the 
proper  relation  between  the  parties  by  transferring  the  rights  of  the  Defendant  to  the 
Plaintiff,  and  by  putting  himself,  his  children,  his  establishment,  and  his  whole 
fortune  under  the  absolute  control  and  power  of  his  wife.  Such  an  enga^ment  the 
taw  will  not  sanction:  it  is  like  tiiat  in  the  case  jSIt /<cAii  v.  Si.  John(ll  Ves.  p.  530), 
"an  engagement  undn*  the  hand  of  the  husband,  Uiat  his  wife  and  children  snail  be 
free  from  all  control  by  him,  that  she  shall  dwell  in  his  house  as  long  as  she  pleases, 
j  and  take  herself  away  when  she  pleases."  It  goes  further,  and,  by  implication,  eives 
i  the  custody  and  control  of  the  daughter  to  the  mother,  and  thus  prevents  her  fat!  ler's 
Informing  the  duties  and  exercising  that  proper  control  which  the  law  requires  of 
Dim.  A  father  canuot  be  allowed  thus  to  contract  away  his  parental  ri^ts  and 
duties.  Besides  this,  the  Defendant^  b^  the  deed,  makes  a  grant  of  his  whole 
property  to  his  wife,  which  Lord  Hardwicke,  in  Bem^  v.  Beard  (3  Atk.  72),  held  the 
law  would  not  allow. 

By  the  law  of  England  the  very  existence  of  the  wife  is  considered  as  merged  in 
that  of  the  husband.  The  exceptions  whidi  have  been  introduced  have  not  gone 
further  than  to  allow  a  wife  to  have  propoty  for  her  separate  use,  independent  other 
busband ;  and,  secondly,  [00]  to  give  her  certain  righte,  throu^  the  intervention  of 
trustees,  upon  an  actual  separation,  but  which  alto^ther  terminates  by  a  reccmcilia* 
tion.  This  case  falls  within  neither  of  these  exceptions :  it  is  not  a  case  of  separate 
estate,  for  the  husband,  in  terms,  is  to  have  the  joint  benefit  of  it ;  and  it  is  not  adeed 
of  separatiiHi,  for  the  deed  makes  a  provision  for  their  living  together.  It  is  more  like 
the  case  of  HwdUy  v.  The  Marquis  of  Westmeath  (6  Bam.  &  Or.  200) ;  a  deed,  io  terms  a 
separation  deed,  but,  in  reality,  not  intended  to  be  accompanied  by  an  immediate 
separation.  Such  a  deed  was  there  held  to  be  clearly  void.  The  intention  was,  that  if 
the  husband  did  not "  conform  "  himself,  as  it  is  termed,  his  wife  should  have  the  power 
of  ejecting  him  from  his  own  house,  and  of  then  living  on  his  fortune,  separate  from 
him.  This  Court  "reccwnises  no  power  in  a  busband  and  wife  to  vary  the  rights  and 
dntiei  growing  out  of  the  marriaee  contract,  or  to  effect,  at  their  pleasure,  a  partial 
dissolution  : "  WorraU  v.  Jacob  (3  Mer.  p.  268). 

Seoondly ;  there  is  no  sufficient  eonsideration  for  the  deed ;  it  is  volnntary,  and 
esnnoi  be  enforced  in  equity.  A/«nu  comi  cannot  execute  a  deed  binding  on  her. 
She  may  renew  the  proceedings;  and  there  is  no  covenant,  on  the  part  of  the 
trustees,  to  indemnify  the  huslwnd  against  his  wife's  debts,  to  which  he,  therefore, 
remains  liable,  notwithstanding  this  provision ;  ffindle^  v.  The  Marquis  of  ft^estrMoih. 

Thirdly ;  there  is  no  mutuality,  for  the  husband  could  not  compel  the  proper 
application  of  the  income :  the  trustees  would  have  completed  their  duties  when  they 
had  paid  over  the  income  to  the  Plaintiff ;  and  however  improperly  she  might  apply 
it,  even  if  she  employed  it  [61]  in  gaming,  the  Defendant  would  have  no  remedy,  for 
it  would  be  absurd  for  him  to  file  a  bill  against  his  wife  to  recover  back  the  fund 
misapi^ed,  or  to  obtain,  as  against  her,  an  acooant  of  tiie  surplus  to  which,  ander  the 
provisions  of  the  deed,  he  is  clearly  entitled. 

Lastly  ;  the  terms  of  the  deed  are  so  nncertain  that  it  would  be  impossible  for 
Has  Court  to  carry  it  into  execution :  the  husband  is  "  to  partake  of  the  benefit  of 
the  establishment"  so  long  as  he  "conforms  to  the  smrit  and  intention  of  tiie  deed." 
What  interpretation  can  be  put  on  words  so  vague  1  Either  it  is  so  indefinite  as  to  be 
anintelligible,  or  the  husband,  instead  of  being  nut^ter  of  his  establishment,  was  to 
become  the  humble  dependant  of  his  wife.  Such  a  deed  cannot  be  supported :  it  can 
only  lead  to  endless  disputes  and  miseiy. 

Mr.  Turner  and  Mr.  Freeling,  cmtrh,  in  sui^rt  of  the  bilL    Neither  the 
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IHrorisions  of  the  deed  of  1836,  nor  any  statement  upon  this  record,  furnish  the  &cts 
necessarv  to  support  the  argument  Vhicfa  has  been  udresaed  to  the  Court  on  behalf 
of  the  Defendant  They  are  all  aasnmed.  Nothing  whatever  is  stated  as  to  the 
abuidonment  of  marital  or  parental  control,  or  duties :  nothing  is  stated  as  to  the 
relinquishment  of  the  custody  of  the  children,  nor  of  patting  the  husband  and  his 
whole  pi^perty  in  the  power  of  his  wife.  What  is  all^^  is  this : — That  Ae  wife 
having  ^;ood  grounds  not  only  for  a  separation,  but  a  divorce,  took  [MY)ceedings  with 
that  object,  but,  instead  of  proaecuting  it,  she,  upon  the  proposal  of  the  husband, 
assented  to  an  arrangement,  the  avowed  object  of  whieh  was  to  prevent  both  a 
present  or  prospective  separation.  By  the  tenns  of  that  arrangement  an  establish- 
ment and  a  separate  income  were  provided  for  her  and  her  family,  not  to  the 
exclusion  of  the  husband,  for  he  was  [63]  to  have  a  qualified  enjoyment  of  it.  What 
can  there  be  illegal  in  thist  The  Court  sanctions  arruigements  between  husband  and 
wife,  hy  which  (by  his  assent)  a  part  oi  his  property  may  be  held  independent  of  him, 
as  in  SlaMiing  v.  Style  (3  P.  Wms.  334,  and  2  £q.  Ca.  Ab.  156),  Cuhiady  v.  Cvimody 
(cited  2  £q.  Ca.  Ab.  156).  A  man  may,  by  arrangement,  irrevocably  qualify  his 
enjoyment  of  his  own  j^woperty ;  Pdre  v.  Eqiiruuse  (2  MyL  &  K.  496) ;  and  the  Court 
will  not  ralieve  him  therefrom.  If  the  wife  may  have  proper^  totally  diatinot  from 
her  husband,  why  may  she  not  have  it  in  a  qualified  degree  ?  Even  if  Uiere  had  been 
stipulations  as  to  the  care  and  custody  of  the  children,  that  would  not  have  affected 
the  validity  of  the  deed,  for  the  Court  has  repeatedly  sanctioned  such  arrangements 
for  the  benefit  of  infants  :  Lyons  v.  Blemkm  (Jacob,  245) ;  ColOm  v.  MorriM  (A.  257, 
note) ;  Fagnavi  v.  Selwyn  {lb.  268,  n.) ;  HiU  v.  Gomme  (1  Beavan,  540). 

As  to  the  want  of  consideration  and  alleged  voluntary  nature  of  the  deed,  the 
abandonment  of  the  ecclesiaatncat  suit,  which  cannot  now  be  resumed,  forme  a  sufficient 
consideration,  and  has  so  been  considered ;  Baieman  v.  The  ComUesa  of  Son  (I  Dow, 
235);  ^Osm  v.  mkm  (V.-C.  E.,  Feb.  11,  1845).  The  Courts  have  frequently 
suptwrted  even  deeds  of  separation :  Holib$  v.  Hull  (1  Cox.  445) ;  Fiteer  v.  iUar 
(2  Atk.  511);  Nvnnv.  fTifsniore  (8  Term  Bep.  621) ;  C^eu^A  v.  i;«nW(10Sim.  174); 
Elwmihy  v.  Bird  (2  S.  &  St.  372) ;  and  a  covenant  on  the  part  of  trustees  to  indemnify 
the  husband  is  unnecessary ;  Rose  v.  Willoughhy  (10  Price,  2) ;  Westvteath  v.  Wtstmacm 
(Jacob,  126) ;  WUsm  y.  [63]  WUson  (V.-C.  £.,  Feb.  11,  1845) ;  FraanpUm  v.  Frmnftm 
(4  Beavan,  267).  Again  wis  is  not  the  ease  of  an  ocecutoiy  trust,  but  a  tnut 
executed. 

As  to  mutuality,  the  Court  has  ample  power  to  prevent  a  misapplication  of  the 
income  provided  for  the  Plaintiff.  Her  separate  e^ate  is  liable ;  Mwray  v.  Bmies 
(3  Myl.  &  K.  209) ;  and  the  Court  might  lay  hold  of  the  fund,  affected  as  it  is  with  a 
trust  as  to  its  application,  while  in  the  hands  of  the  trnstees,  and  then  enforce  its 
proper  application. 

The  terms  of  the  deed  are  suffioiently  oertain  to  act  upon,  and  the  trustees 
refusing  to  act,  a  bill  may  be  snpported  by  tibe  wife  1^  her  next  friend,  as  was  the 
case  in  Cooke  v.  Wiggins  (10  Vesey,  191).  They  also  cited  Seagrave  v.  Seagrm 
(IS  Ves.  439). 

Mr.  Kindersley,  in  reply. 

The  Master  of  the  Bolls  [Lord  Langdalel  All  deeds  of  aiTangemeut  entered 
into  for  the  purpose  of  altering,  in  any  material  degree,  the  relation  which  the  lav 
establishes  between  husband  and  wife,  are  attended  with  very  great  difliculty.  They 
usually  originate  under  circumstances  of  a  distressing  and  serious  nature,  and  they 
tend  to  sanction  innovation  on  that  relation  from  which  both  parties  hoped  to  find 
the  greatest  degree  of  comfort  and  happiness.  On  those  subjects,  however,  it  is 
not  my  intenl^n  to  add  any  further  observations  to  tfaoee  already  made  by  ol^ 
Judges  in  language  such  as  to  command  the  general  feeling  iA  all  mankind  on  the 
subject. 

[64]  When,  however,  observations  an  made  as  to  the  mischief  whieh  regulations 
such  as  these  may  produce,  it  must  always  be  borne  in  mind,  that  no  sueh  anange- 
ments  are  ever  thought  of  or  <y)ntemiwted,  until  the  difTerenoee  and  dissensifna 
between  the  parties  have  proceeded  to  such  length,  and  have  produced  such  a  degree 
of  unhappiness,  that  nothing  which  can  be  produced  from  such  arrangements  can 
probaUy  add  to  it 
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In  this  case,  the  parties  seem  to  have  married  about  the  year  1814 ;  and,  more 
than  twenty  years  after  the  marriage,  we  find  a  auit  instituted  in  the  Ecolesiastical 
Court,  by  ue  wife  against  the  husband,  for  a  divorce  or  separation  on  the  ground  of 
cruelty.  In.  the  course  of  the  argumeut,  both  sides  have  rery  properly  abstained  from 
nakins  any  all^ticm  of  fact  as  to  the  cause  of  that  proceeding.  I  know  nothing  of 
it,  further  than  that  it  is  all^;ed  and  admitted  for  the  purpose  only  of  this  demurrer. 
However,  the  bill  alleges,  that  there  was  a  suit  for  the  purpose  of  obtaining  a  divoroe 
on  the  ground  of  cmelty,  and  that  Sir  Biofaard  Jodrell,  with  a  view  of  preventing 
publidtv,  and  trying  to  live  in  harmony  again,  and  to  prevent  disputes,  made  a 
proposal  for  an  arrangement,  which  ended  in  this  deed,  and  thereupon  the  proceedings 
in  the  Ecolesiastical  Court  were  discontiaued.  The  arrangement  entered  into  was 
this ;  that  the  wife  was  to  have  the  means  of  maintaining  an  establishment,  by  an 
iooome  which  was  made  independent  of  Sir  Richard  Jodrell.  The  income  was  £4000^ 
of  which  £300  is  called  pin-money,  and  the  remaining  £3700  was  to  be  applied  in  a 
particular  manner.  Both  those  sums  were  subject  to  a  duty  as  to  their  application ; 
the  £300  was  not,  as  I  think  it  was  pretended  to  be,  a  sum  which  the  wife  might  do 
what  she  pleased  with,  but  there  was  annexed  to  the  po6se6-[66^ion  of  th^  pin- 
money  the  duty  of  applying  it  for  her  own  parsoaal  draaa,  decoration  and  ornament. 
{Eimtrd  v.  Di^,  2  Curk  &  Fin.  684.)  She  had  it  to  apend  in  such  a  manner  as  aha 
separately  thought  fit,  but  for  certain  purposes  in  the  performance  of  which  her 
husband  as  well  as  herself  had  an  interest.  Again,  with  regard  to  the  remaining 
£3700,  although  she  was  to  have  it  for  her  separate  use,  as  is  distinctly  stated,  yet  it 
was  not  given  to  her  iu  such  a  manner  that  she  might  freely  dispose  of  it  in  any  way 
she  might  think  fit,  for  the  deed  annexed  to  it  the  duty  of  applying  so  much  as  sl^ 
should  think  fit  in  a  particular  manner,  leaving  the  remainder  for  her  husband. 

I  do  not  think,  even  with  regard  to  the  pin-money,  that  the  performance  of  a 
duty  cannot  be  annexed  to  a  woman's  separate  estate.  To  be  sure,  if  those  duties 
eanoot  be  performed  by  her  without  infringing  on  maxims  and  rules  of  law,  then 
there  would  be  good  ground  to  object  to  it;  not^  indeed,  because  the  husband 
h&3  thought  fit  to  add  the  performance  of  dalaes  to  the  sepsmte  estate,  but  because 
the  duties  are  sndi  that  they  cannot  be  performed  without  iofriDgiDg  on  the  rules 
(rflaw. 

The  expression  "  the  spirit  and  intention  of  the  deed  "  appears,  therefore,  to  me 
to  be  this : — that  under  the  peculiar  circumstances  in  which  these  parties  were  placed, 
was  to  be  provided  wiui  an  income,  by  means  of  which  she  might  maintain  a 
comfortable  establishment  for  herself  and  her  children,  and  of  which  her  husband  was 
enabled  to  partake. 

In  the  discussion  of  the  particular  provisions  of  this  deed,  it  has  been  ably  and 
eloqouitly  stated,  how  many  [06]  causes  of  difference  may  arise  out  of  it.  I  think  I 
nay  accede  almost  to  Ac  whole  argumrait  in  that  respect.  But  just  apply  those 
arguments  to  the  wdinaty  relation  of  husband  and  wife,  unaffected  by  such  a  deed. 
Is  it  possible,  without  mutual  lundness,  confidence,  and  forbearance,  without  con- 
sUatly  avoiding  causes  of  irritation,  that  a  husband  and  wife  can  avoid  those 
perpetual  differences  which  it  is  supposed  must  arise  from  the  provisionB  of  such  a 
deed  as  this?  All  the  arrangements  which  an  or  can  be  made  as  between  husband 
and  wife  living  together,  must  be  in  a  great  measure,  dependent  for  their  due 
performance  on  those  mutual  observances  and  forbearances,  without  which  no  two 
persons  can  live  together  in  peace  and  harmony.  If,  indeed,  either  party  or  both 
parties  be  determined  to  create  an  obstruction  and  maintain  a  separate  will  on 
every  occasion ;  if  tbey  be  determined  never  to  yield  or  agree,  so  that  nothing  can 
be  done  without  dissension,  then,  undoubtedly,  no  such  a  deed  as  this  will 
enable  them  to  live  in  harmony  together.  On  we  other  hand,  if  they  are  affected, 
as  they  oujg^t  to  be,  by  a  mutiul  desire  to  accommodate  the  small  differences 
which  alnuwt  necessarily  arise  when  persons  are  living  entirely  together,  I  do 
not  know  that  there  would  be  any  ve^  great  difi&cidty  in  acting  on  such  a  deed 
aithis. 

What,  in  fact,  does  it  come  to?  separation?  Ko :  the  parties  to  the  deed  say,  we 
do  not  mean  separation  at  all.  It  is  {^nly  avowed  that  they  mean  to  avoid  separar 
tint  She  alleges  that  she  had  a  cause  not  of  separation  only,  but  of  divorce ;  he 
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proposes  an  arran^ment,  by  which  there  shall  not  only  not  be  dirorce,  but  no 
separation ;  and  this  agreement  is  the  eonsequeuce. 

[67}  Now  examine  in  detail  the  provisions  of  this  deed.  First,  it  provides  £300 
a  year  mn-money.  That|  by  itself,  can  scarcely  be  objected  to,  but  it  is  said  that  it 
must  £bU  with  tlw  rest,  though  standing  by  itself  it  is  unobjectionable.  Then  there 
is  an  assignment  and  conveyance  to  bmstees,  amtmgrt  other  property,  of  a  house  in 
Portland  f  lace,  which  the  Phdntiff  is  to  be  permitted  to  inhabit,  ooeupy,  and  to  enj<^ 
and  to  aocomnuidate  and  provide  for  her  children  therein,  without  paying  any  rent 
or  other  remuneration  for  the  same,  &c.  To  enable  her  to  do  this,  an  income  must 
be  provided,  and  accordingly  X3700  a  year  was  to  be  placed  in  the  hands  or  names 
of  the  trustees,  and  she  was  to  draw  for  so  much  of  it  as  she  should,  from  time  to 
time,  require  for  that  purpose ;  and  if  she  did  not  take  the  whole,  the  remainder 
was  to  be  for  Sir  Richard  JodrelL  What  was  she  to  do  with  this  income  Y  She  was 
to  "maintain,  keep  up,  and  pay  all  the  expenses  of  the  household  establishment,  &c., 
for  the  benefit  of  herself  and  her  children.  Then  comes  die  clause  which  is  so  much 
complained  of — "  On  such  a  scale,  and  regulated  in  such  a  manner,  as  she  shall  think 
fit,  within  the  limits  thereby  provided."  So  that  she,  by  these  moans,  had  given  to 
her  the  power  of  determining  what  was  to  be  the  scale  and  what  was  to  be  t^e 
regulation  on  which  the  establiidiment  was  to  be  kept  up.  She  was  to  pay  all 
expenses  which  she  shoidd  incur  at  any  watering-place,  and  all  additional  expenses 
incurred  at  any  country  residence  of  Sir  Richard,  during  any  sojourn  <^  hers  there. 
Here,  again,  it  may  be  remarked,  that  not  only  was  there  to  be  no  separation  as  to 
the  house  in  town,  but  if  she  went  to  one  of  her  husband^  country  residences  (from 
which  it  may  be  inferred  that  she  was  to  be  at  liberty  to  do  so),  she  was  to  bear  so 
much  of  the  additional  expenses  as  her  going  occasioned.  She  was  also  to  pay  the 
ground  rent  of  the  Portland  Place  [58]  house,  and  "  all  wages  of  servants  and  salaries 
of  masters  and  governesses  for  her  daughter,  and  also  clothing  for  her  son  Edwud," 
and  the  surplus  was  to  belong  to  Sir  Richard.  Now  all  these  were  purposes  in  which 
Sir  Richard  was  himself  interested :  they  were  duties  which  she  had  to  perform 
towards  him,  as  well  as  towards  herself  and  to  her  children. 

The  last  clause  is  that  which  has  been  most  commented  on,  by  which  Sir  Richard 
is  to  be  at  liberty  to  partake  of  the  benefit  of  the  establishment,  "so  long  as  he 
should  be  desirous  to  reside  at  Portland  Place,  and  conform  to  the  sptrit  and  UUeniion 
of  the  deed  of  arrangement."  Now,  the  arrangement  being  made  in  a  case  where  man 
and  wife  had  differed,  the  alleged  ground  of  difference  being  cruelty  entitling  the 
wife  to  a  divorce,  the  spirit  and  intention  of  the  arrangement,  as  far  as  I  can  collect 
from  the  deed,  is  no  more  than  this :  that  she  was  to  bave  from  him  an  income  for 
the  purpose  of  keeping  up  this  establishment  for  the  benefit  of  herself  and  her 
children,  which  the  husbana  was  enabled  to  partake  of. 

It  has  been  said,  that  an  arrangement  of  this  sort  greatly  alters  the  ordinary 
relation  between  husband  and  wife.  No  doubt  it  does ;  but  if  it  is  said  that  it 
entirely  destroys  the  ordinary  duties,  as  they  before  existed,  between  hiubeud  and 
wife,  Ithink  that  that  proposition  cannot  be  maintained.  What  personal  rehition  is 
directly  affected  by  this?  If,  indeed,  the  parties  do  not  endeavour  to  accommodate 
themselves  to  this  state  of  things ;  if  they  seek  every  occasion,  from  time  to  time,  of 
jarnng,  and  are  determined  not  to  agree  together,  then  it  furnishes,  no  doubt, 
foundation  enough  of  difference,  and,  unfortunately,  of  great  misery  to  both ;  but  it 
is  equally  true,  that  they  might,  notwithstanding  a  provision  in  the  deed,  go  on 
harmoniously,  [69]  without  any  dispute,  and  in  perfect  conformity  with  &11  the 
ordinary  duties  between  husband  and  wife.  If,  however,  they  are  determined  to 
quarrel  about  these  things,  if  instead  of  maintaining  good  temper,  and  shewing  a 
mutual  forbearance,  they  seek  every  occasion  for  irritation  and  quarrel,  then,  no 
doubt,  the  means  of  disagreement  will  be  found  in  this  arrangement ;  as,  unfortunately, 
they  are  but  too  frequently  found  in  the  ordinary  relation  of  man  and  wife.  I  feel, 
therefore,  very  considerable  difficulty  in  coming  to  the  conclusion  that  this  arrange- 
ment is  illegal,  or  contrary  to  the  policy  of  the  law,  or  that  it  places  the  husband 
altogether  in  the  power  of  the  wife  against  the  law. 

Wit^  regard  to  the  argument  as  to  the  dependence  of  the  husband  on  the  wife,  it 
is  to  be  observed,  that  by  tJie  settled  and  orainwy  law  of  this  Courts  a  woman  may 
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bare  property  settled  on  her  to  be  enjoyed  for  her  separate  use;  the  meaning  of 
v-hich  is  no  more  than  this,  that  she  has  it  independently  of  her  husband.  It  has 
reUdon  to  the  marital  power,  and  she  has  it  independently  of  her  husband.  It  makes 
DO  difference  whether  the  husband  has  the  means  of  supporting  himself  or  not.  He 
Biay,  from  day  to  day,  be  dependent  for  his  maintenance  and  support  on  her  will,  or, 
as  it  is  sud,  on  her  caprice ;  and  the  experience  of  this  Court  shews,  that  notwith- 
standing the  power  which  she  may  have  over  the  property,  it  is  the  wife  who  reqaires 
protection,  and  that  unless  her  separate  estate  is  accompanied  with  a  fetter  against 
saticipation,  the  husband  is  apt  to  obtain  the  whole  c<»ib«l  of  it^  and  frequently 
prevails  on  her  to  part  with  it  altogether.  liOrd  Thuriow  first  imposed  this  fetter, 
de[Hiving  her  of  the  power  of  disposing  of  the  estate  by  anticipation,  and  be  thus 
afforded  a  married  woman  the  only  real  proteotioQ  she  has  against  the  influence  of 
ber  husband.  I  do  not,  [60]  therefore,  think  that  this  argument  is  to  be  so  much 
relied  on.  If  there  had  been  proper  behaviour  on  both  sides,  these  provisions  might 
not  have  led  to  any  dispute  at  all  between  them.  I  will  not  refer  to  misconduct :  it 
is  not  in  the  least  material,  in  the  view  which  I  have  taken  of  this  case,  thinking,  as 
I  do,  that  the  provisions  of  the  deed  are  not  ill^al,  aldiongh,  in  eonaequenoe  of  the 
conduct  of  the  parties,  they  may,  perhaps,  prove  very  inconvenient,  and  may,  perhaps, 
afford  the  means  rather  of  exasperating  qwurels,  which  might,  nevertheless,  have 
equally  arisen,  if  the  parties  had  stood  in  the  ordinal^  relation  of  husband  and  wife. 

The  next  objection  which  is  made  to  this  is,  that  it  takes  away  that  control  which 
the  father  ous^t  to  have  over  his  children.  This  Moment  is  very  much  the  same  as 
the  former.  Nothing  is  said  about  the  control  of  the  children  in  the  deed.  A  duty  is 
annexed  to  the  separate  estate  given  to  the  wife :  she  has  to  provide  for  them  in  the 
house,  to  pay  the  salaries  of  masters  and  governesses  for  her  daughter,  and  to  provide 
clothes  for  one  of  her  sons.  But  what  is  there  illegal  in  this  t  It  may  or  not  be 
a  very  imprudent  thing  to  do  so,  and  the  parties  may  have  differences  relating  to 
these  matters ;  but  I  do  not  see  any  circumstance  which  makes  this  matter  illegal. 
Such  a  state  of  independence  on  the  part  of  a  wife  may  be  inconvenient,  but  not 
more  so  than  it  is  for  any  married  woman  to  have  a  large  separate  estate  while 
her  husband  has  nothing. 

With  regard  to  the  o^er  points — ^namely,  want  of  consideration  and  want  of 
mutuality — -I  do  not  think  that  they  ought  to  influence  the  mind  oi  the  Court  at  all. 
This  is  not  a  matter  of  pecuniary  consideration,  but  a  £amily  arrangement,  a 
compromise  of  litigated  rights  between  the  parties. 

[61]  The  dispute  between  them  seems  to  have  taken  place  more  than  twenty 
years  after  they  had  been  married.  That  length  of  acquaintance  with  each  other 
might  certainly  enable  Lady  Jodrell  to  know,  well  enough,  what  species  of  protection 
her  particular  circumstances  required ;  and  might,  at  the  same  time,  have  enabled 
Sir  Kichard  Jodrell  to  know,  whether  his  wife  was  a  person  who  could,  in  prudence, 
be  entrusted  with  the  performance  of  the  duties  which  he  committed  to  her.  With 
this  mutual  knowledge  of  one  another,  and  for  the  purpose,  as  they  state  in  the  deed, 
of  preventing  ftu*ther  disputes — with  a  provision  made  for  living  together,  which 
would,  in  the  case  of  married  people,  imply  cohabitation,  with  no  one  provision 
de{Rivine  either  party  of  any  right  to  the  performanoe  of  any  conjugal  duty,  and 
with  nouing  to  shew  that  any  breach  of  conju^l  duty  will  arise,  otherwise  than  by 
a  remote  inference,  and  that  not  necessarily  anring  from  l^e  provisions  of  the  deed 
—it  is  said,  that  this  deed  is  illegal ;  and  one  of  the  grounds  stated  is,  that  tiiere  is 
a  want  of  mutuality  and  a  want  of  remedy. 

It  is  not  necessary  to  go  into  that  at  any  length,  for  if  it  is  once  ascertained  that 
the  Plaintiff  has  a  duty  which  she  has  neglected  to  perform,  then,  whatever  difficulty 
there  may  be  in  regard  to  form,  I  am  quite  satisfied,  that  the  Court  will  take  care 
not  to  allow  her  to  retain  the  means  of  continuing  to  commit  the  like  breaches  of 
duty.  It  certainly  seems  to  be  absurd  enough  for  a  husband  to  file  a  bill  a^nst  his 
wife  to  compel  the  repajonent  of  the  money :  that  is  admitted ;  but  it  is  said,  that 
if  there  was  any  right  in  regard  to  past  misappropriatiou,  it  would  be  made  good 
against  her  {nn-money.  I  think  that  this  argument  must  have  fallen  accidentally, 
beeause  the  pin-money  has  also  duties  annexedto  it,  which  would  remain  unperformed, 
[62]  if  any  remedy  were  had  against  i^  and  the  husband  would  be  liable  for  ail  ^e 
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expenses,  which  would  be  oocasioued  by  the  noD-performance  of  the  duties  attached 
to  the  pin-money.  But  I  cannot  doubt  that  the  Court  would  reach  the  monies  in 
tbe  hands  of  the  trustees,  if  the  Plaintiff,  by  her  conduct,  shewed  that  she  was  not 
fit  to  be  entrusted  with  the  performance  of  the  duty  here  entrusted  to  her.  I  t^ink 
the  Court  would  take  care  that  she  bad  not  the  means  of  oommittiiu;  any  further 
breach :  but  that  really  is  not  a  question  which  can  now  be  properly  dedded  or 
considered. 

Looking  at  the  vh<de  of  this  ease,  it  appears  to  me  that  this  is  not  a  deed  which 
I  can,  on  this  demurrer,  oooaider  as  an  illegal  deed, 
llie  demurrer  musl^  therefore,  be  overruled. 

NOTB. — ^An  appeal  was  contemplated,  but  the  Defendant  ultimately  submitted. 

-  [63]    HOTHAX  V.  SOXBBVILLEL    Juljf  21,  25,  1845. 

A  jud^ent  was  entered  up,  &c.,  against  Mr.  H.  under  a  warrant  of  attorney.  In 
the  judgment,  warrant  oi  attorney,  &o.,  he  was  named  W.  H.,  his  proper  name 
being  W.  B.  H.    Held,  that  the  judgment  was  valid. 

A  judgment  was  obtained  against  a  party  under  a  warrant  of  attorney.  He  after- 
wards took  the  benefit  of  the  Insolvent  Debtors  Act  Held,  that  the  judgment 
creditor  was  a  necessary  party  to  the  conveyance  of  the  insolvent's  real  estate  to  a 
purchaser,  notwiUistanding  ue  \  &  2  Vict  c.  110,  s.  61. 

In  1844  a  freehold  estate  belonging  to  Mr.  Beaumont  Hotham  was  sold  under  an 
order  of  the  Coart  to  Mr.  Latham.  The  purcham-mcHiey,  amonnting  Co  9000 
guineas,  bad  been  paid  into  Courts  and  it  was  diereupon  referred  to  the  Master  to 

settle  the  conveyance,  in  which  all  proper  parties  were  directed  to  join. 

In  the  course  of  prosecuting  that  order,  it  appeared,  that  memoranda  of  two 
judgments  which  bad  previously  been  obtained  against  Mr.  Hotham,  by  means  of 
warrants  of  attorney,  bad  been  duly  entered  with  the  Master  of  tbe  Common  Pleas, 
under  the  provisions  of  the  1  &  2  Vict.  c.  110  (sect  19).  But  in  the  vrarrants  of 
attorney  and  judgments,  and  in  the  proceedings  relative  thereto,  Mr.  Hotham  had 
been  named  William  Hotham  instead  of  William  Beaumont  Hotham. 

Subsequent  to  the  judgments  and  their  entry,  and  in  October  1843,  a  vesting 
order  under  the  Insolvent  Debtors  Act  bad  been  made  against  Mr.  Hotham,  and  in 
April  1844  he  took  the  benefit  of  the  Insolvent  Act,  and  was  disehaiged. 

Under  tiiese  drcumstanoes,  the  Master,  being  satisfied  by  affidavit  that  William 
Hotham  and  William  Beaumont  Hotham  were  one  and  the  same  person,  was  of 
opinion,  that  the  judgment  creditors  were  necessary  parties  to  the  convevance.  He 
made  them  parties  accordingly,  they  being  willing  to  execute,  provision  being  made 
for  [64]  payment  of  their  debts  out  of  the  surplus  of  the  purchase-money,  after 
satisfying  the  prior  charges. 

A  petition  was  now  presented  by  the  Plaintiff  in  the  second  cause,  praying  that 
tbe  judgment  creditors  might  effectually  discharge  the  property  from  their  claims,  and 
that  the  residue  of  the  fund  in  Court,  after  payment  of  all  prior  chaiges,  might  be 
applied  in  payment  of  the  judgment  creditors. 

Mr.  Turner  and  Mr.  Ghase,  in  support  of  the  petition. 

Mr.  Follett,  for  the  assignee  under  the  inaolveney.  The  jud^mt  creditors  are 
not  necessary  parties  to  the  oonveyance ;  first,  because  the  proceedings  and  judgments, 
bein^  in  the  name  of  William  Hotham,  are  insufficient  to  charge  the  estates  of 

William  Beaumont  Hotham;  and,  secondly,  because  tbe  object  of  the  Insolvent 
Debtors  Act  being  to  place  all  creditors,  as  far  as  possible,  upon  an  equality,  it  is 
enacted,  by  the  6Ist  section,  that,  after  the  estate  of  au  insolvent  debtor  is  vested  in 
the  provisional  assignee,  no  creditor,  who  has  obtained  a  judgment  by  virtue  of  a 
warrant  of  attorney,  shall  avail  himself  of  any  execution  issued  upon  such  judgment, 
"  either  by  seizure  or  sale  of  the  property  of  such  prisoner,  or  any  part  thereof,  or  by 
sale  of  such  property ; "  but  shall  be  a  creditor  under  the  Act.  The  Master  was  of 
opinion  that  the  clause  applied  to  personal  estate  only ;  but  such  is  not  the  case ;  the 
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expression  is  "  property,"  and  applies  to  all  property  which  a  judgment  ci-editor  might 
sell  for  payment,  and,  therefore,  to  real  estate,  which  might  be  sold  under  the 
equitable  ohaive  created  by  the  13th  section  of  the  Act. 

Mr.  6.  L.  Bossell,  for  the  purobaser,  and  Mr.  F.  T.  White,  for  the  two  judgment 
creditors. 

[663  The  judgment  creditors  are  necessary  parties.  The  identity  being  proved, 
Qo  objection  arises  from  the  omission  of  the  name  "Beaumont."  In  Reeves  v.  Slater 
{7  Barn.  &  Cr.  486)  A.  6.  executed  a  warrant  of  attorney  in  the  name  of  C.  B.,  and 
judgment  was  entered  up  and  a  Ji.  fa.  issued  against  him  by  that  name :  it  was  held, 
chat  this  was  rights  and  that  the  sheriff  was  bound  to  execute  it  So  here,  the  party 
was  estopped  from  dispating  the  accuracy  of  the  description,  and  his  assignees  are 
equally  bound. 

Secondly ;  the  61st  section  applies  only  to  personal  estate,  which  the  creditor  can 
nuke  available  by  seizure  and  sale.  The  judgment  creditors  could  not,  by  virtue  of 
tiieir  equitable  charge  under  the  13tfa  section,  seize  and  sell:  that  must  be  done  by  a 
Court  of  Equity:  besides,  they  hare  a  general  Hen  on  the  estate  quite  independent  of 
the  1  &  2  YicL  e.  HO  (13  Ed.  1,  e.  18). 

Mr.  Borton,  iar  prior  incumbrancers. 

The  Master  of  the  Bolls  [Lord  Langdale],  on  the  first  point,  said,  that  if  a 
party  thought  right  to  adopt  a  name  he  must  bear  the  consequences  ;  and  as  to  the 
second,  he  was  of  opinion  that  the  Master  had  come  to  a  right  conclusion,  and  that 
the  judgment  creditors  were  necessary  parties. 


[66]  BocKB  V.  Bocks.  Julg  22,  31,  August  2, 1845. 

An  absolute  vested  bequest  was  accompanied  with  a  direction,  that  it  should  not  be 
delivered  till  the  legatee  attained  twenty-fire.  Held,  that  he  was  entitled  to  pay- 
ment on  attaining  twenty-one. 

The  testator,  b^  his  will,  expressed  himself  as  follows: — "I  appoint  my  son 
Kchard  Hill  and  his  heirs  my  residuary  legatee,  to  hare  and  to  bold  the  residue  of 
my  property  of  every  sort  and  kind,  after  tite  several  above-stated  bequests  hare 
been  paid ;  but  it  is  my  especial  desire  that  the  residue  of  mv  property  be  not 
delivered  over  to  him  uml  the  eompldim  of  hit  iweatf-^fth  ffour,  and  that,  in  the  mean- 
while, he  be  subject  to  the  guardianship  of  his  mother." 

Richard  Hill,  the  son,  attained  his  age  of  twenty-one  years  on  the  7th  of  June 
1845,  and  the  residue  being  in  Court,  he  now  presented  a  petition  for  payment. 

Mr.  Heathfield,  in  support  of  the  petition.  The  gift  being  vested,  is  payable  upon 
the  Petitioner  attaining  nis  majority,  and  notwithstanding  the  direction  in  the  will, 
be  is  not  bound  to  wait  until  he  attains  twenty-five  before  he  receives  it. 

The  Mastbb  of  the  Kolls  [Lord  Lanelalel.  I  will  look  at  the  terms  of  the 
vill,  and  see  if  the  order  can  be  made.  Ii  I  should  be  satisfied  that  there  is  an 
absolute  gift^  with  a  direction  to  pay  at  twenty-five,  then,  as  he  has  an  absolute  right 
at  twenty-one,  and  can  sell  and  mortgage  his  interest,  I  shall  order  payment. 

Auffua  2.  The  Master  of  the  Bolls  made  the  order  for  the  immediate  payment 
of  tlu  residue  to  the  Petitioner.  (1) 


(1)  Note. — See  Saunders  v.  Vautier,  4  Beavan,  115,  and  1  PhiL  240;  JosaeUjn  v. 
Jmel^  9  Sim.  63 ;  Jackson  v.  Marjortixmks,  12  Simons,  93 ;  Curtis  r.  Lukin,  5  Beavan, 
P^155. 
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[87]  The  Atiobnky-Gsneiul  v.  The  Gorpobation  of  Plymouth. 

June  2,  4,  9,  Nov.  5,  1845. 

[S.  C.  15  L.  J.  Ch.  109.] 

The  statute  of  the  27  Eliz.  c.  20,  authorized  t^e  Corporation  of  Plymouth  to  construct 
a  watercourse  or  conduit,  for  bringine;  a  supply  of  fresh  water  from  a  distance  to 
Plymouth  for  public  objects,  as  for  the  supply  of  the  ships  and  town  and  to  sooor 
the  hayen.  lulls  were  erected  on  the  watercourse,  and  the  Gorporatira  afterwards- 
conveyed  away  a  portion  of  their  interest  in  the  leat.  Held,  that  the  Corporation 
had  undertaken  the  performance  of  a  public  txvat,  and  oould  not  divest  themselves- 
of  the  means  of  fully  executing  it ;  that  the  primary  duty  of  the  Corporation  was 
to  provide  for  the  public  objects  contemplated  by  the  Act ;  and  that  the  surplua 
water  only,  after  aatisfying  the  public  purpoeea,  could  be  applied  to  the  use  of  the 
mills.  The  Court  also  considered  it  to  be  doubtful,  whether  the  Corporation  could 
alienate  the  watercourse,  or  any  part,  for  satisfying  their  own  debt. 

Upon  the  construction  of  the  particular  instruments,  held,  that,  by  the  conveyance  of 
one-fourth  "  of  and  in  the  leat  or  watercourse,"  the  purchaser  acquired  no  interest 
in  the  water,  other  than  such  part  as  remained  after  supplying  the  public  purposes 
for  which  the  leat  was  authorized  to  be  made. 

A  hospital  having  a  corporate  character  was  established  in  close  oonnexion  with  a 
Municipal  Corporation.  The  ex-mayor  was  to  be  the  governor,  the  masters  and 
assistants  were  elected  from  the  Corporation,  and  the  mayor  and  aldermen  were 
visitors.  Held,  that  the  Corporation  and  hospital  were,  in  equity,  incapable  of  con- 
tracting, and  a  purchase  by  the  Corporation  ot  property  belonging  to  the  hoe|ntal 
was  set  aside. 

The  object  of  this  information  was  to  set  aside  a  purchase  made  in  1805,  by  the 
Corporation  of  Plymouth,  from  a  charity  called  the  Hospital  of  Orphans  Aid,  and  for 
a  declaration  of  the  extent  of  the  rights  of  the  charity  consequent  on  such  relief.  The 
circumstances  which  gave  rise  to  the  suit  were  as  follows : — 

By  the  statute  of  the  27  Eliz.  c.  20  (after  reciting  the  advantage  which  would 
accrue  to  the  shipinng  oi  Her  Majesty  and  her  subjects,  and  to  the  town,  from  haviner 
a  supply  of  fresh  water  at  Plymouth,  and  that  the  haven  was  filling  up  with  sand,  and 
would  be  utterly  decayed,  unless  some  speedy  remedy  were  at  hand,  and  further 
reciting  that  there  was  a  river  c^Ied  Mewe,  about  eight  or  ten  miles  distant,  which 
might  be  brought  into  the  town  of  Plymouth  without  any  great  damage,  by  reasoD 
that  the  land  through  which  the  same  should  be  conveyed  was  barren,  ;  and  that 
"  by  bringing  of  [68]  which  water  most  of  the  incommodities  and  damages  and  divera 
others  would  not  only  be  remedied,  but  also  some  part  of  the  channel  of  the  said 
haven  scoured  and  cleansed  by  the  same  river,  to  the  perpetual  continuance  of  the 
same  haven,  a  matter  most  beneficial  to  the  realme,  the  Corporation  were 
empowered  to  dig  and  mine  a  ditch  or  trench,  in  breadth  between  six  and  seven  feet 
through  the  lands  between  the  town  of  Plymouth  and  the  river  Mew,  for  oonveying 
the  river  to  the  town,  making  compensation  to  the  owners. 

The  "  wateroourse  or  leaV'  having  been  formed,  was,  with  certain  mills,  &&,  on 
the  10th  of  Ai^^t  1693,  leased  by  the  Corporation  to  Sir  Franda  Drake  for  sixty- 
seven  years. 

In  1617  (under  the  powera  contained  in  the  39  Eliz.  (chapter  v.,  made  perpetual 
by  the  21  Jac.  1,  c.  1)  certain  premises  were  erected  into  a  hospital,  to  be  called  "The 
Hospital  of  Orphans  Aid,"  in  Plymouth,  for  the  relief  of  certain  poor  people,  and  the 
hospital  was  to  consist  of  a  governor,  four  assistants,  two  wan^ns,  and  forty  poor 
people  to  be  relieved,  and  they  were,  under  the  powers  of  the  Act,  erected  into  a 
Corporation. 

By  the  foundation  deed,  the  last  mayor  of  Plymouth  for  the  time  being  was  to  be 
the  governor.  The  Mayor  of  Plymouth  for  the  time  bein^  and  his  brethren  were 
ther^y  nominated  to  have  the  ordering,  directing,  and  visiting  the  said  hospital,  and 
the  placin^^  and,  upon  just  cause,  displacing,  of  the  said  orphans ;  and  the  mayor,  his 
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brethren,  and  the  Common  Counral  were  to  make,  alter  and  explain  the  orders,  &n. ; 
wad  by  the  ordinances,  the  two  wardens  were  to  be  elected  by  the  [693  niayor  and 
aldermen.  In  practice,  the  four  assistantB  were  chosen  from  among  the  magistrates 
or  aldermen  of  the  Corporation. 

In  1628  Drake,  in  consideration  of  £1S00,  assigned  a  moiety  of  the  leasehold 
interest  to  trustees  for  the  hospital. 

On  the  3d  of  October  1663  the  Corporation  of  Plymouth  agreed,  in  consideration 
of  £1400  owing  by  them  to  the  hospital,  to  sell  to  the  latter  one-fourth  of  the  mills  and 
of  the  land  let  to  Sir  F.  Drake.  These  were  in  the  same  year  conveyed  to  Gubbs  and 
Fr&Dcis,  by  indenture  of  tiie  6th  Of  October  1663,  and  were  by  uem  conveyed  to 
the  hospital  by  indentures  ol  Uie  10th  aS  May  1666. 

The  whole  property  oontinoed  under  the  management  of  the  Cor^orati<»i  of 
Plymouth,  who  aooounted  to  the  hospital  for  what  was  considered  to  be  its  share  of 
the  income  of  the  property.  In  1805  a  committee  appointed  by  the  Coiporation 
reeommended  the  Corporation  to  repurchase  the  one-fourth  of  the  property  irom  the 
hospitaL 

Accordingly,  by  indenture  dated  the  22d  of  June  1805,  made  between  the 
ho0{Htal  and  the  Corporation,  after  reciting  that  from  changes,  &c,  the  property 
comfuised  in  die  iadentoresof  1653  and  1655,  and  the  share  of  the  hospital,  could 
not  be  aaoOTtained  wi^  any  degree  of  certainty,  the  hospital,  in  consideration  of 
£1800,  reoonveyed  the  .property  comprised  in  the  indentures  of  1663  and  1665  to 
the  Corporation. 

The  Corporation  received  considerable  sums  from  the  watw  rates  paid  by  the 
inhaUtuitB  tor  a  supply  of  water  from  the  "leat,"  and  also  for  a  supply  of  water  to 
■rane  pOl  Government  departments  under  the  6  G.  4^  a  49,  but  they  nad  made  very 
eonsideraole  outiaye  in  reqiect  of  the  waterworks  &e. 

Two  questions  were  raised  on  this  information.  First,  it  was  insisted  that  the 
repurchase  made  in  1805  was  invalid,  being  made  from  the  Corporation,  who  stood  in 
a  fiduciary  relation  towards  the  hospital,  or  was  so  closely  connected  therewith  as  to 
make  a  purchase  from  the  latter  invalid.  That  there  was  no  reason  for  making  the 
sale,  ana  that  the  consideration  was  insufficient. 

Secondly;  it  was  contended  that  the  hospital  was  entitled  to  one-fourth  of  the 
"  le^"  ana  to  one-fourth  of  the  whole  income  derived  from  the  water,  including 
the  water  rates,  and  the  produce  of  mills  erected  subsequent  to  the  grant ;  but  the 
Defendants,  tiie  Coloration,  contended  that  the  hospital  w&s  entitJra  only  to  one- 
foorUi  of  the  property  of  the  waste  water  of  the  leat  after  supplying  the  town,  and 
to  one-fourth  of  certain  mills  only. 

The  second  point  was  made  to  rest  on  the  terms  of  the  several  documento ;  but 
it  is  unnecessary  to  set  forth  the  terms  of  those  documents,  especially  as  they  will 
be  found  sufficiently  stated  in  the  judement. 

Mr.  Twiss,  Mr.  Turner,  and  Mr.  Blunt,  in  support  of  the  information. 

Mr.  Kinglake,  for  the  hospital. 

Mr.  Kindersley  and  Mr.  Ohandless,  for  the  Corporation  of  Plymouth. 

rn.]  The  case  of  The  Attomey-CfenereU  v.  Brettingham  (3  Beav.  91)  was  referred  to. 

The  Master  of  thb  Rolls  postponed  giving  judgment. 

Thk  Mastsr  of  ths  Roli^  [Lord  Langdalel.  The  information  in  this  case 
prays,  that  it  may  be  declared  that  a  conveyance  dated  the  22d  day  of  June  1805  is 
Toad,  and  ought  to  be  delivwed  up  and  cancelled ;  and  that  the  Hospital  of  Orphans 
Aid,  in  the  information  mentioned,  may  be  declared  to  be  entitled  to  one-fourth  part 
of  the  premises  comprised  in  certain  indentures  of  the  6th  day  of  October  1653,  and 
the  lOw  day  of  May  1655,  and  that,  notwithstanding  the  conveyance  of  the  22d  of 
June  1805,  the  hospital  is  entitled  to  a  full  one-fourth  part  of  the  whole  rents  and 
profits  of  the  said  premises,  and  of  the  "leat"  mentioneid  in  the  indentures  of  1653 
and  1655,  and  of  certain  fines  and  consideration  monies  in  the  information  mentioned. 
The  information  also  prays  for  the  relief  alleged  to  be  consequent  on  such  de- 
elaiationa. 

The  ostensible  object  of  t^e  information  is,  to  set  aside  an  alienation  which  was 
made  of  pn^ierty  belonging  to  the  hospital  in  the  year  1605,  and  if  that  should 
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succeed,  to  obtain  a  declaration  that  the  boepital  is  entitled  to  an  equal  foarth  part 
of  the  Plymouth  leat^  and  of  the  profits  arising  from  the  supply  of  water,  by  means 
of  the  leat,  to  the  town  of  Plymouth,  and  the  ships  in  the  harbour  there. 

[72]  The  alienation  in  1805  was  made  by  the  corporation  of  the  hospital  to  the 
Corporation  of  Plymouth ;  and  it  is  alleged,  that  the  corporations  and  the  persons 
by  whom  their  transactions  were  conducted,  stood  towards  each  other  in  such  & 
relation,  that  a  conveyance  from  one  to  the  other  cannot  be  sustained  in  this  Court, 
especially  in  a  case  like  the  present,  in  which  it  is  allied  that  there  was  no  good 
reason  to  justify  the  alienation,  and  also  that  the  conaideration  given  to  the  hospital 
was  inadequate. 

The  right  to  the  leat,  and  to  the  profit  of  the  water  supplied  by  means  of  it,  only 
comes  in  question  upon  this  information,  in  the  event  of  its  being  declared  that  the 
alienation  of  1805  ought  to  be  set  aside.  It  is  made  to  depend  on  the  constniction 
of  several  matrumenta  relating  to  several  acts  of  persons  entitled,  or  sai^Mwed  to  be 
entitled,  to  various  interests  in  the  leat. 

The  Plymouth  leat  was  constructed  under  the  authonty  of  an  Act  of  Parliament 
passed  in  the  year  1561  (27  Eliz.  c.  20).  The  objects  of  the  Act  were  entirely 
public,  to  supply  the  ships  in  the  harbour  of  Plymouth,  and  the  town  of  Plymouth 
itself  with  water,  and  to  scour  some  part  of  the  channel  of  the  haven,  by  means  of 
the  leat  which  was  intended  to  be  formed  for  the  purpose  of  bringing  the  water  from 
the  river  Mew  to  the  harbour.  The  power  of  purchasing  the  land  nquired,  and 
making  the  requisite  construction,  was  given  to  the  Corporation  of  Plymouth. 

It  seems,  that  after  the  construction  of  the  leat,  and  on  the  10th  of  August  1593^ 
(35  S^iz.),  the  Corporation  of  Plymouth  granted  to  Sir  Fnmcis  Brake  a  lease  for 
sixty-seven  yean  from  the  ensuing  Michawnas,  of  various  houses,  closes  of  land  and 
certain  mills,  and  of  FTS]  the  leat  or  wateroourse  then  ouning  and  going  to  the 
aforesaid  mills ;  but  the  terms  of  the  lease  are  only  known  by  the  imfwrfect  recital 
of  them  in  a  deed  of  long  subsequent  date.  The  lease  is  said  to  have  been  granted 
under  the  yearly  rent  of  £Si,  3s.  4d.,  and  divers  covenants,  oonditions,  and 
reservations. 

The  Hospital  of  Orphans  Aid  was  founded  in  1617  (I7th  July,  15  Jac),  under 
the  powers  given  the  Act  of  the  39  Eliz.  and  was  endowed  with  certain  property, 
and  made  to  consist  of  one  governor,  four  assistants,  two  wardens,  and  from 
three  to  forty  poor  people,  as  the  fund  would  bear.  The  land  with  which  the 
hospital  was  endowed  was  given,  in  pursuance  of  a  trust,  by  Thomas  Sherwill 
and  Nicholas  Sherwill,  to  whom  it  had  been  conveyed  by  the  Coiporation  in  the 
year  1615,  and  a  very  close  connexion  was  established  between  the  hospital  and 
tiie  Corporation.  The  person  who  had  been  mayor  of  the  town  last  before 
the  present  mayor,  was,  in  all  time,  to  be  governor  of  the  hospital.  I  do 
not  find  in  the  foundation  any  special  regulation  as  to  the  mode  in  which  the 
assistants  and  wardens  were  to  be  appointed ;  but  it  seems  that,  in  the  usual  practice, 
the  four  assistants  were  chosen  by  the  mayor  from  amongst  the  magistrates  or 
aldermen  of  the  corporation  of  the  town ;  and  that  the  two  wuxlens  were  chosen 
biennially  out  of  the  twenty-four  councilmen  of  the  corporation  of  the  town,  and 
the  poor  were  to  be  persons  bom  within  the  borough. 

In  the  year  1628,  it  seems,  that  the  hospital  oecame  entitled  to  a  considerable 
sum  of  money,  under  the  will  of  Rawlins,  of  which  Walter  Hele,  Thomas  Sherwill, 
and  Matthew  Nicbolls  were  executors,  and,  by  an  indenture  dated  the  10th  of 
September  1628,  and  made  between  Sir  Francis  Brake,  Bart,  {who  was  recited  to 
[74]  have  become  entitled  for  divera  yean  to  come  to  the  premises  comprised  in  the 
lease  granted  to  Sir  Francis  Brake,  Knight,  in  Ausust  1593),  of  the  one  part,  and 
Hele,  Sherwill,  and  NichoUs,  the  executora  of  Rawlins,  of  the  other  part,  it  was 
witnessed,  that  Brake,  in  consideration  of  £1500  to  him  paid  by  the  executors, 
assigned  and  set  over  to  them  the  moiety  and  halfeudale  of  the  premises  comprised 
in  the  lease,  including  the  moiety  of  the  leat  and  watercourse  then  coming  and  going 
to  the  mills ;  to  hold  to  the  executors,  for  the  residue  of  the  term  of  sixty-seven 
years,  paying  a  moiety  of  the  rent,  and  performing  the  other  covenants  and 
conditions. 

Whatever  was  the  intMwt  thus  assigned  to  Hele  and  the  others,  it  waa  to 
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determiae  with  the  term  of  sixty-seven  years,  at  Michaelmas  1660.  The  reversion 
remained  io  the  Corporation  of  Plymouth;  but,  oa  the  3d  of  October  1653,  tbo 
Corporation  of  Plymouth  ordered,  that  for  the  consideration  of  £1400,  part  of  a 
greater  sum  due  from  the  Corporation  of  the  town  to  tibe  hospital,  an  estate  in  fee- 
ample  afaouki  be  gruited,  to  (»:  in  trust  for  tAxe  hospital,  of  ooe-fburth  part  oi  all  the 
milb,  toll,  and  mulcture,  leat  and  wateroourse,  and  of  the  aeveral  dosee,  theretofore 
granted  to  Sir  Franoia  Drake,  and  leased  for  several  years  then  to  oome  and 
unexpired. 

By  an  indenture  dated  the  6th  of  October  1653,  the  Corporation  of  Plymouth 
conveyed  to  Gubbs  and  Francis,  who,  by  an  indenture  dated  the  10th  of  May  1655^ 
conveyed  to  the  Hospital  of  Orphans  Aid,  all  the  messuages,  lands,  tenements,  mills, 
and  closes  of  land,  with  the  appurtenances,  thereinafter  mentioned,  that  is  to  say, 
the  one-fourth  part,  in  four  parts  to  be  divided,  of  and  in  all  and  singular  the 
mesMiages,  lands,  tenements,  [76]  meadows,  mills,  and  doses  of  land,  with  the 
appurtenaucee,  in  the  said  indenture  aftermentioned.  The  description  of  the 
premises,  after  mentioning  certain  closes  of  land,  houses,  and  mills,  and  particularly 
a  malt  mill,  and  two  grist  mills,  and  tite  tucking  mill,  in  the  close  called  the  Malt 
Mill  Close,  within  the  said  borough,  adds  diese  words,  vie,  "tt^ther  with  the  fourth 
part  of  and  in  the  said  close,  and  the  Itat  or  watenourae  running,  coming,  and  going 
to  all  the  said  mills." 

It  is  to  be  observed,  that  the  transaction,  completed  by  the  two  last-mentioned 
iodentares,  appears  to  be  a  transaction  between  the  Corporation  of  Plymouth  and 
the  Hospital  of  Orphans  Aid,  iu  which  the  Corporation  took  upon  themselves  to 
satisfy  a  portion  of  the  debt,  admitted  to  be  due  from  them,  by  means  of  this  con- 
veyance. In  the  character  of  the  persons  by  whom  it  was  conducted,  it  does  not 
appear  to  differ  from  the  transaction  of  1805,  which  is  complained  of  in  this  informa- 
tion. It  is,  nevertheless,  the  transaction  of  which  the  information  chums  the  benefit 
for  the  hospital. 

It  is  insisted,  that  by  the  words,  "  together  with  the  fourth  part  <rf  and  iu  the 
said  close,  and  in  the  kat  or  waterooune  running,  coming,  and  going  to  all  the  said 
mills,"  the  hospital  became  entitled  to  one-fourtfa  put  of  the  le^  or  watercourse 
mnniDg  from  the  river  Mew  or  Mevre  to  the  harbour  of  Plymoath. 

It  may  reasonably  be  doubted,  whether  the  Corporation,  having  been  empowered 
to  make,  and  being  in  possession  of  the  leat  or  watercourse  for  the  special  purposes 
mentioned  in  the  Act,  could  alienate  any  part  of  it,  for  the  purpose  of  satisfying  their 
own  debt.  They  must,  I  think,  be  considered  to  have  undertaken  the  [76]  perform- 
ance of  a  public  trust  and  duty,  and  could  not  lawfully  divest  themselves  of  the 
means,  or  any  part  of  the  means,  of  fully  periorming  that  duty  or  e^ncuting  that 

Bnt,  however  this  may  be,  and  whether  the  Corporation  were  or  were  not  com- 
petent to  conduct  such  a  transaiMiion  between  themselves  and  the  hospital,  I  am  of 
opinion,  that  ike  nimary  duty  of  the  Corporation,  under  the  Act  of  ESlizahetb,  was 
and  is,  to  provide  for  the  public  objects  oontemj^ted  by  the  Act,  and  that  it  would 
be  contrary  to  their  duty,  to  permit  the  interests  of  any  persons  interested  in  the 
mills,  or  in  the  application  of  the  water  brought  by  the  leat  to  the  purposes  of  the 
mills,  to  have  any  competition  with  the  public  interests  intended  to  be  secured  by  the 
Act.  I  think  that  the  Corporation  of  Plymouth  never  had,  and  have  not  now,  any 
right  to  apply  or  permit  to  be  applied  to  or  for  the  use  of  the  mills  any  water  brought 
bv  the  leat,  other  than  that  which  may  remain  after  the  public  purposes  intended  by 
t^e  Act  were  fully  satisfied. 

I  do  not  wish  to  suggest  any  question  as  to  the  mode  of  supplying,  or  the  mode 
of  raising,  funds  to  defray  the  costs  of  supplying,  the  Queen's  navy  or  her  arsenal, 
or  l^e  inhabitants  of  Plymouth,  with  water  by  means  of  the  leat  And  as  to  any 
anrploa  of  ^e  hmds  raised  beyond  the  amount  of  the  costs  actually  incurred,  I  say 
only,  that  I  do  not  think  that  the  Corporation  were  lawfully  entitled,  by  giving  any 
part  of  it  to  an  assignee  for  payment  of  their  own  debt,  to  make  it  the  interest  of 
tbemselves  and  of  their  assignee  to  demand  from  those  who  are  entitled  to  be  supfdied 
with  water  a  greater  revenue  than  was  required  for  the  purpose. 

£17}  And  upon  the  best  oonsideration  which  I  have  been  able  to  give  to  the 
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instrument,  I  think  that  no  more  wu  or  was  meant  to  be  conTeyed  than  one-fourth 
part  of  BO  much  of  the  water  flowing  in  the  leat  or  watercourse  as  came  and  went  to 
the  mills ;  and  that,  by  the  water  comine  and  going  to  the  mills^  no  more  than  that 
which  remained,  after  satisfying  the  public  purposes  xA  the  Act^  oould  be  or  was 
intended  to  pass.  The  words  of  the  deed  are  not,  perhaps,  strictily  oorrect^  bat  aoy 
ambiguity  arising  from  Uie  use  of  the  word  "  leat "  appears  to  mo  to  be  removed 
the  annexed  words,  "  wataroourse  conung  and  goin|^'' by  the  nature  <^  the  case,  ana 
I  think,  also,  by  the  subseqaent  conduct  of  the  parties^  as  appears  by  the  evidence. 
I  am,  therefore,  of  opinion,  that  the  Attorney-General  is  not  entitled  to  the  declarar 
tion  which  he  asks,  as  to  the  right  of  the  hospital,  under  the  indentures  of  the  6th  of 
October  1653  and  the  lOth  of  May  1655. 

Upon  the  other  object  of  the  information,  which  relates  to  the  validity  of  the 
transaction  in  1805,  I  own  that  I  have  not  been  able  to  consider  the  Conxiration  of 
Plymouth  and  the  Corporation  of  the  Hospital  of  Orphans  Aid,  as  two  distinct  and 
independent  Corporations,  capable,  in  equity,  of  dealing  adversely  with  each  other, 
in  matters  affecting  their  interests  when  opposed.  It  is,  I  think,  manifest,  that  the 
hospital  was  always  treated  and  considered  as  dependent  on  the  Corporation  of  the 
town,  and  that  hatntually  the  property  <A  the  hospital  was  not  left  to  uie  independent 
control  of  the  govemw,  assistants,  and  wardens,  but  was  frequently  made  nse  of  for 
the  couvenience  of  the  mayor,  aldermen  and  burgesses. .  There  is  no  evidence  to  shew 
that  this  was  dishonesUy  done,  or  that  the  hospital  was  in  any  manner  defraaded,  or 
even  in  any  manner  a  sufferer,  but  Buppoaing  that  the  Corporation  of  the  town,  from 
time  to  [78]  time,  did  that  which  was  best  ^r  the  hospital,  it  would  still  appear  that 
it  was  done  at  the  will  and  by  the  direction  of  the  Corporation  of  the  town,  and, 
considering  the  close  connexion  between  them,  and  their  relative  position,  it  could 
hardly  be  otherwise.  The  governor  of  the  hospital  was  the  person  who  had  last  been 
mayor — the  assistants  were  chosen  from  the  m^strates  or  aldermen,  and  the  wardens 
from  amon^  the  common  connoilmen,  and  the  Corporation  of  the  town  was  the  visitor 
of  the  hosj>ttal.  The  connexion  being  such,  I  do  not  think  that  the  two  Corporations 
can,  in  this  Court,  be  cmndered  as  capable  of  making  a  contract  in  a  matter  in  which 
their  interests  are  opposed. 

I  certainly  am  not  satisfied,  upon  the  evidence  before  me,  Uiat  the  hospital  did 
'not  reoeivB  an  adequate  consideration  for  tiie  rights  and  interests  purported  to  be 
i^ienated ;  and  if  the  case  rested  upon  want  of  consideration  only,  I  should  not  tliink 
it  right  to  disturb  the  transaction ;  but  on  the  other  ground,  I  think  that  it  ought  to 
be  set  aside,  and,  therefore,  if  the  Attorney-General  desires  it,  I  must  declare, 

That,  under  the  circumstances  of  this  case,  the  conveyance  of  the  22d  day  of  June 
1805  is  void  in  equity,  and  that  the  same  ought  to  be  delivered  up  to  be  cancelled. 

And  with  a  view  to  the  consequences  and  effect  of  that  declaration,  I  think  that, 
at  the  request  of  the  Defendants,  I  ought  to  declare. 

That  the  hospital  was  not,  under  the  indentures  of  the  6th  day  of  October  1653, 
and  the  lOth  day  of  May  1665,  entitled  to  any  share  of,  or  interest  in,  Uie  water,  or 
any  profit  arising  from  the  water  supplied  to  the  town  or  [79]  haven  of  Plymoudi, 
by  means  of  the  Pl^outh  leat  or  watercourse,  or  to  any  rent^  fines,  tolls,  or  monies 
paid  on  account,  or  in  respect^  of  any  such  water  or  supply  thereof ;  and  that,  under 
and  by  virtue  of  the  same  indentures,  there  passed  thereby,  and  the  hospital  acquired, 
no  interest  in  the  water  flowing  in  the  leat,  other  than  in  such  part  thereof  as  came 
and  went  to  the  mills  in  the  said  indentures  mentioned,  after  supply  of  the  said  town 
and  haven : 

And  having  regard  to  that  declaration,  refer  it  to  the  Master  to  ascertain  and 
state  the  particulars  of  the  property  comprised  in  the  said  indentures,  and  how  the 
same  were  known  and  distinguished  in  the  month  of  June  1805 : 

And  take  an  account  of  tne  several  sums  of  money  which  have  been  received  and 
paid  by  the  Corporation  of  Plymouth  on  account,  or  in  respect^  of  such  property,  from 
the  month  of  June  1805  up  to  the  date  of  his  report. 
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[80]   Smith  v.  Smith.   Jon.  29,  A^rU  22,  29,  Nm,  10,  1845. 

A.  B.,  a  married  woman,  conveyed  her  separate  estate  to  C.  D.,  in  toust  to  sell,  &c., 
sad  pay  a  debt  due  to  bim  from  ber,  and  further  advances,  not  exceeding  in  the 
whole  JbiOO,  and  to  hold  the  surplus  for  her  separate  use.  C.  D.  afterwards  made 
further  advances  far  exceeding  the  limit,  part  of  which  was  paid  upon  bills  drawn 
on  him  by  A.  R  with  directions  "to  charge  the  same  to  the  account  of"  her 
separate  estate.  Held,  that  C.  D.  was  not  entitled  to  appropriate  his  receipts,  in 
the  first  place,  in  payment  of  the  advances  not  covered  by  the  security,  the  Court 
coDsidenne  that  C.  D.'s  receipts  could  not  be  considered  as  indefinite  payments; 
that  he  had  them  cmly  for  the  purpose  of  paying  off  the  charge,  and  afterwards  for 
A.  B.'8  separate  use;  and  tbat^  upon  the  true  construction  of  the  instruments, 
C.  D.  was  bonnd  to  apply  the  separate  estate  which  he  received,  in  satisfaction  of 
the  Chai^  and  oould  only  ocmsioer  the  surplus,  after  sncta  satisfootion,  as  subject 
to  the  disposition  of  C.  D.,  or  liable  to  such  ordinary  lien  as  he  might  acquire  by 
advancing  money  to  her. 

This  case  came  on  upon  the  petition  of  Anne  Johnson,  praying  that  the  Master's 
report,  dated  the  8th  of  December  1844,  might  be  confirmed,  and  for  consequential 
directions,  and  upon  a  cross-petition  of  Mr.  Gregory,  praying,  for  the  purposes 
therein  mentioned,  that  the  Petitioner  might  be  at  liberty  to  except  to  the  report, 
i     and  that  it  midat  be  referred  back  to  the  Master  to  renew  the  same. 

In  September  1820  Mr.  Smith,  the  first  husband  of  Mrs.  Johnson,  died  intestate, 
I  learing  her  entitled  to  dower,  her  right  to  which  was  established  by  proceedings  in 
I  tins  Court ;  and  on  tiie  10th  <^  January  1827  she  made  some  arrangwnenta  or  agree- 
I  ment,  as  to  part  of  her  intetest  in  her  dower,  with  a  person  of  the  name  of  Kendal, 
!  and  some  c^uestion  arose  as  to  the  perfonnance  of  that  arrangement  or  agreement. 
I  lo  Apnl  1827  she  contemplated  the  marriage  which  took  effect  between  her  uid 
I  Wflliam  Cocks  Johnson,  and  on  that  occasion  marriage  articles  were  executed, 
Thereby  it  was  agreed,  that  her  dower  should  be  conveyed  to  trustees,  in  trust  for 
her  separate  use,  and  enabling  her  to  dispose  of  any  residue  by  deed  or  will. 

[811  She  married  Johnson  on  ihe  19th  of  May  1827,  and  in  the  course  of  the 
prottedings  in  the  cause,  a  receiver  was  appointed  of  the  rents  out  of  which  her 
dower  was  to  be  paid. 

On  the  2d  of  Jul^  1828,  a  deed  was  executed,  between  Mrs.  Johnson  of  the  first 
part^  her  husband  William  Cocks  Johnson  of  the  second  part^  and  Dftvid  Lloyd  Harries 
d  tibe  third  part  Harries  had  previously  advanced  her  two  sums  of  £80  and  £20, 
and  tiiea  lent  her  an  additional  sum  of  £60 ;  and  it  being  oratemplated  that  he  might 
make  her  further  advanoee,  the  dower  was  conveyed  to  Harries,  on  trust  to  sellit, 
!  sod,  after  paying  costs  out  of  the  purchase-money,  be  was  to  repay  hinuelf  the  three 
sums  of  £80,  £20,  and  £50,  and  any  further  sums,  not  exceeding  £600 ;  and  Harries 
was  enabled  either  to  perform  the  contract  of  Kendal,  or  to  resist  the  claim  of  Kendal 
under  that  contract,  as  should  be  expedient 

In  the  month  of  August  1830  the  Petitioner,  Mr.  Gregory,  had  advanced  to  Mrs. 
Johnson  different  sums,  amounting  to  £280,  and  he  then  lent  her  an  additional  sum 
of  £50,  and  further  advances  being  contemplated,  a  deed,  dated  the  20th  day  of 
i  August  1830,  was  executed  between  David  Lloyd  Harries  of  the  first  part,  Mrs. 
Johnson  of  the  second  part,  her  husband  of  the  third  part^  and  Mr.  Gr^ry  of  the 
fourth  part^  and  therebjr  Mrs.  Johnson's  dower  was  conveyed  to  Ifr.  Chragory,  on  trust 
to  sell  it,  and  receive  the  porohase-money,  and  in  the  meantime  to  receive  and  take 
the  dower,  and  out  of  the  monies  to  arise  by  the  sale  or  in  respect  of  die  dower,  to 
pay  Uie  costs  therein  mentioned,  and  then  what  should  be  due  to  Harries,  and  after- 
wuda  to  pay  himself  the  £280  and  £50,  and  such  further  sums  as  he  might  lend,  or 
lay  out  or  expend  to  or  for  the  use  of  Mrs.  Johnson,  [82]  so  as  the  same,  together 
with  the  £280  and  £50,  should  uot  exceed  the  full  sum  of  £400.  And  he  was  to 
!      stand  possessed  of  the  surplus,  in  trust  for  the  separate  use  of  Mrs.  Johnson. 

In  a  few  days  after  the  date  of ,  this  deed,  and  on  the  26th  day  of  the  same  month 
of  August  1830,  Qngary,  at  the  roquest  of  Johnson  and  wif^  i»id  to  Kendal  £160, 
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and,  in  consideration  thereof,  Kendal  agreed  and  undertook  to  assign  hie  right  and 
interest  under  his  contract  of  the  10th  of  Jfmuary  1627  to  Gregcny,  in  trust  for 
Johnson  and  wife ;  and  it  was  agreed  between  Gregory  and  Johnson  and  wife,  that 
the  sum  of  £150  and  co8ts>  paid  by  Qregory,  should  to  all  intents  and  purposes,  be 
considered  as  included  in  and  provided  for  by  the  trusts  of  the  deed  of  the  20th  of 
August  1830,  as  if  the  i^reement  and  the  release  and  aangnment  tiber«by  contem- 
plated had  been  made  before  the  eiraoution  of  that  deed. 

After  tiie  execution  of  the  dead  of  the  30th  of  August  1630,  Gregory  entered  into 
the  receipt  of  the  dower,  and  on  the  applioadon  of  Mrs.  Johnson,  ha  subeeqaently 
made  repeated  advances  of  m<mey  to  her,  and  made  other  payments  on  her  account. 
Some  of  such  payments  were  made  by  bills  drawn  by  Mrs.  Johnson  on  Mr.  Gregory, 
and  he  was  directed  by  the  bills  "to  charge  the  same  to  the  account  of  her  dower," 
and  at  other  times  "  to  charge  "  or  "  to  place  "  the  same  "  to  account." 

By  an  order,  made  on  toe  petition  of  Mrs.  Jobnaon  on  tbe  7th  day  of  August 
1840,  it  was  referred  to  the  Master  to  inquire,  whether  any,  aud  what,  sum  was  due 
to  David  Lloyd  Harries  under  the  deed  of  the  2d  of  July  1828 ;  and  if  any  sums 
payable  to  him  bad  been,  [83]  by  whom  and  when  paid.  Aud  the  Master  was  to 
take  an  account  of  what  had  been  expended  by  Gregory,  for  principal,  interest,  and 
costs  under  the  deed  of  the  20th  of  August  1830,  and  of  all  sums  received,  or  which 
but  for  wilful  default  might  have  been  received  by  Harries  and  Gregory,  or  either  of 
them,  on  account  of  the  dower  of  Mrs.  Johnson ;  uid  also  to  inquire,  whether  Gregory 
bad  made  any  other  advances  on  account  of  Mrs.  Johnson,  and  whether  Gregory 
had  any,  and  what  lien  on  the  dower  or  the  purchase-money  there(tf,  with  liberty  to 
the  Master  to  state  special  circumstances. 

The  Master  made  his  report  on  the  8th  day  of  December  1842,  and  thereby  found 
the  amount  due  on  the  balance  of  tbe  account  for  principal  money,  interest,  and  costs, 
under  the  deed  of  the  2d  of  July  1828,  up  to  the  24th  of  May  1839,  to  be  the  sum  of 
£414,  168.  lid.,  and  that  such  sum  had  been  paid  by  Gregory  to  Harries ;  toid  in 
taking  tbe  u^unt  of  what  was  due  under  tbe  deed  of  the  20th  of  August  1830,  ho 
conddered  the  limitation  as  to  the  sums  therein  mentioned  to  have  been  extended  by 
the  agreement  of  the  30tfa  of  August  183(^  so  as  to  embrace  ^e  sum  of  £160  intended 
to  be  provided  for  by  such  agreement,  and  so  considering,  found  that  there  had  beeo 
expanded  by  Gregory  for  principal  vaxMej,  interest,  and  eoets,  under  the  same  deed  as 
extended  by  the  agreement,  the  sum  oi  £832,  4s.  lOd.  And  he  found  ^a^  under 
the  deed  of  the  2d  of  July  1828,  and  also  the  deed  of  the  20th  of  August  1830, 
Gregory  received  several  sums,  amounting  together  to  the  sum  of  £1222,  38.  9d.  on 
account  of  the  dower  of  Mrs.  Johnson.  The  Master  then  added  the  amount  of 
Gregory's  expenditure,  and  deducted  his  receipts  as  follows: — 

[84]  £    s.  d. 

832   4  10  expended  by  Gregory  under  tJie  deed. 
414  16  1 1  bi^nce  paid  to  Iwries. 


1247    1  9 

1222   3   9  GtBgoiy's  iweipts. 


24  18   0  balance  due  to  Gre^ry. 

And  he  further  found,  that  Gregory  had  expended  other  sums  for  Mrs.  Johnson 
to  the  amount  of  £465,  78.  lOd.,  for  which  he  did  not  find  that  Gregory  had  any  lien. 

On  the  22d  day  of  A^l  1843,  and  upon  the  petition  of  Mrs.  Johnson  that  tbe 
Master  might  be  cUrected  to  review  his  report,  it  was  referred  back  to  the  Master  to 
review  his  report  as  to  the  £150  included  in  the  agreement  of  tha  26th  of  August 
1830,  and  Mr.  Gregory  to  make  such  further  olaim,  as  to  ^e  said  sum  of  £160,  as  be 
might  be  advised. 

Tbe  Master,  by  his  report,  dated  the  8th  December  1844,  reviewed  his  former 
report,  and  found,  that  the  sum  of  £706, 168.  9d.,  instead  of  the  sum  of  £832, 4s.  lOd. 
found  by  the  former  report,  was  due  and  owing  to  Gregory,  under  the  indenture  of 
the  20th  of  August  1830 ;  aud  he  farther  found,  that,  in  the  result  of  his  inquiry. 


Digitized  by 


SMITH  V.  9MITH 


275 


tbera  vas  due  from  Gregory  a  balance  of  XlOl,  lis.  Id.,  instead  of  being  a  balance  of 
£24,  IBs.  due  to  him,  as  found  by  the  former  report;  and  he  further  stated,  tha.t 
Gruory,  parsuant  to  liberty  given  him,  broa^t  in  a  state  of  facts  and  charge,  which 
the  Master  did  not  think  fit  to  allow. 

This  report  was  objected  to,  and  was  the  subject  of  the  present  petition,  by  which 
Mr.  Gregory  desired  to  [86]  have  it  considered,  that  no  part  of  the  sum  of 
£1222,  38.  9d.,  received  by  him  on  account  of  dower,  ought  to  be  considered  as 
received  on  account  of  the  sums  due  to  him  under  the  indentures  of  July  1828  and 
August  1830,  until  after  payment  of  the  several  sums,  amounting  to  £465,  Ts.  lOd., 
found  due  to  him ;  or  that  he  might  be  considered  as  being  a  mortgagee,  or  to  have  a 
lien,  undw  the  agreement  of  the  26th  of  August  1830,  for  the  £150  and  interest,  on 
so  much  of  the  dower  of  Mrs.  Johnson  as  should  remain  in  his  hands,  after  satisfying 
the  debts  or  sums  of  money  specified  in  the  report  of  the  8th  of  December  1842. 
And  he  desired  either  an  order  giving  him  the  benefit  of  those  claims,  or  such  other 
OTder  as  should  seem  meet. 

Mr.  C.  J.  Selwyn,  on  behalf  of  Mr.  Gregwy,  argued,  that  he  had  a  right  to 
appropriate  his  receipts  in  payment  of  any  of  the  items  of  the  account  between  him 
and  Mrs.  Johnson  as  be  pleased ;  Mills  v.  Fowkeis  (5  Bing.  (K.  C),  455),  Philpctt  v. 
Jones  (2  Adol.  &  El.  41),  Arnold  v.  The  Carp&ratiaa  of  Poole  (4  Man.  &  Gr.  860), 
1  Selwyn's  N.  P.  (137  (11th  ed.));  that  it  was  equitable  that  the  current  yearly 
receipts  should  be  set  against  the  current  yearly  payment :  and  that  there  had  been 
an  express  appropriation  made  by  Mrs.  Johnson,  by  her  bills  on  Mr.  Gregory,  drawn 
"  on  account  of  dower "  &c.,  which  constituted  a  charge  on  her  separate  estate : 
Cro^  V.  Church  (3  Beavan,  485). 

Mr.  Turner  and  Mr.  W.  K.  £Uis,  on  behalf  of  Mrs.  Johnson,  contrd. 

Thk  Master  of  the  £oii£  reserved  Judgment. 

recn  Nm}.  10.  The  Master  of  the  Bolls  [Lord  liangdale].  There  seems  to  be 
no  doabt  that  Mr.  Gregory  has  paid  on  aoeonnt  of  Mrs.  Jranson  a  greater  amount  of 
money  than  he  received  on  account  of  her  dower.  The  whole  sum  received  amounts 
to  £1222,  3s.  9d.  The  sums  as  even  now  allowed  for  principal,  interest,  and  costs 
under  the  deeds  amount  to  £1120,  12b.  8d.,  and  the  Master  has  foand  that  a  further 
sum  of  £465,  7b.  lOd.  was  advanced. 

Mr.  Gregory  was  entitled  to  receive  Mrs.  Johnson's  dower,  and  to  apply  the  same 
in  satisfaction  of  the  sums  which  were  due  to  him  under  his  deeds;  and  as  to  the 
surplus  of  it,  he  was  trustee  for  Mrs.  Johnson  for  her  separate  use. 

Mrs.  Johnson  had  no  right  to  divest  any  portion  of  it  from  that  first  application 
to  which  Mr.  Gregory  was  entitled ;  and  if  the  directions  of  the  deed  had  been 
simply  followed,  the  question  now  made  would  diot  have  arisen,  but  Mrs.  Johnson 
was  entitled  to  the  surplus,  and  seems  to  have  been  continually  in  want  of  money, 
and  she  repeatedly  applied  to  Mr.  Gru;oi7  to  supply  her  with  money,  or  to  make 
payments  for  her,  and  ne  frequently  did  sa 

It  has  been  held,  that,  with  respect  to  any  money  advanced  beyond  the  limits 
stated  in  the  deed,  he  has  no  claim  or  lien  under  the  deeds ;  but  he  now  says  (if  I 
correctly  understand  him),  that,  having  received  the  dower  which,  subject  to  his  own 
rights  under  the  deed,  belonged  to  Mrs.  Johnson  for  her  separate  use,  he  had  a  right, 
in  its  application,  to  postpone  his  rights  under  the  deeds,  and  apply  his  receipts,  in 
the  first  place,  in  satisfaction  of  new  payments  or  advances  made  on  account  of  Mrs. 
Johnson. 

[87]  Further,  he  insists,  that  if  at  any  time  any  portion  of  the  limited  charge 
onder  the  deeds  was  paid  o^  he  had  a  right  to  bring  any  subsequent  advance  to  Mrs. 
Johnson  under  the  deeds,  in  lien  of  so  much  of  the  ohai^  as  had  been  paid  ofi^  and 
thus  to  keep  up  the  charge  to  the  extent  of  the  timit,  although  some  part  of  it  might 
have  been  paid  off :  and,  further,  he  contends,  that  if  he  was  not  so  entitled,  if  he 
was  bound,  under  the  trusts  of  his  deeds,  to  exonerate  the  dower  from  the  charge 
ander  the  deeds,  before  he  applied  any  part  of  it  to  the  use  of  Mrs.  Johnson,  yet 
that,  at  all  events,  after  the  charge  was  satisfied,  he  was,  at  the  request  of  Mrs. 
Johnson,  entitled  to  apply  any  surplus  to  her  use,  according  to  her  directions ;  and 
ought  to  be  allowed,  as  against  the  surplus,  not  only  such  sums  as  he  paid  by  her 
directions  out  of  her  dower,  but  also  such  sums  as  he  applied  to  her  use,  niider  her 
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authority,  without  special  reference  to  the  dower,  as  the  fund  out  of  which  such  sums 
were  to  be  paid.  In  otiier  words,  be  contends,  that  the  surplus  dower,  after  paying 
the  limited  duuge,  was  mone^  in  his  hands  on  aocount  of  Mrs.  Johnam,  which,  imder 
the  oircnmstances,  he  had  a  right  to  apply  to  her  use,  whether  she  ipecifieally  <Urected 
the  niymenb  to  be  made  out  of  her  dower  or  not 

The  case  argued  does  not  amtear  to  me  to  be  omristent  with  tiie  case  indicated 
by  the  objectioiu  canied  into  the  Master's  pesent  report ;  and  it  is  not  confined  to 
the  claim  which,  by  the  terms  of  the  order  of  April  1843,  was  specially  permitted  to 
be  made ;  and  Mr.  Selwyn,  who  argued  the  case,  has,  therefore,  not  desired  any 
decision  in  favour  of  Mr,  Gre^ry,  at  this  time,  but,  having  regard  to  the  order  of 
7th  of  August  1840,  has  requested  special  leave  to  make  a  claim  in  oonformity  with 
the  case  he  has  argued. 

[88^  Upon  the  argument,  it  does  not  now  appear  to  me  that  Mr.  Gre^ry  has 
any  claim  under  the  deeds,  beyond  that  which  the  Master  has  found.  I  think  that 
his  receipts  of  dower  cannot  be  considered  as  indefinite  payments.  He  had  them 
only  for  the  purpose  of  paying  off  the  charge,  uid  afterwards  for  the  separate  use  of 
Mrs.  Johnson ;  and  upon  the  true  construction  of  the  instruments,  I  think  that  he 
was  bound  to  aMily  the  dower  which  he  received  in  satisfaction  of  the  charges,  and 
could  only  consider  the  surplus,  after  snoh  satis&ction,  as  subject  to  the  disposition 
of  Mrs.  Johnson,  or  liable  to  such  ordinary  lien,  as  he  might  acquire  by  advancing 
money  to  her. 

Supposing  this  to  be  so,  the  surplus  was,  at  all  events,  subject  to  the  disposal  of 
Mrs.  Johnson :  it  was  apparently  the  only  money  which  became,  or  was  ever  likely 
to  become,  payable  by  Gregory  to  Mrs.  Johnson,  the  only  sum,  in  respect  of  which 
Mrs.  Johnson  had  any  right  to  draw  upon  him,  or  any  ground  for  asking  him  to  pay 
money  on  her  account,  and  when  she  drew  a  bill  upon  him,  with  a  direction  to  Mr. 
Gre^ry  "to  charge  the  same  to  the  account  of  her  dower,"  or  even  without  that 
special  reference,  when  she  drew  bills  upon  him,  with  a  direction  *'  to  charge "  or 
"  place  the  same  to  acoount,"  she  probably  meant,  and  Gregory  had  reason  to  believe 
she  meant,  tiiat,  besides  satisfying  the  charge  created  by  the  deede^  he  was  to  be 
entitled  to  credit  for  those  sums,  in  the  account  of  the  money  which  remained ;  and 
under  these  ciroumstances,  there  seems  to  be  some  reason  to  think  that  Mr.  Gregory 
may  have  been  entitled  to  a  lien  on  the  surplus,  and  I  think  it  would  not  be  just  to 
leave  the  matter  in  its  present  state.  Mr.  Gregory  is  found  a  debtor,  in  a  case  in 
which  his  payments  for  Mrs.  Johnson  have  exceeded  his  receipts ;  and  although  be 
has,  I  think,  mi8-[89]-taken  his  own  case,  first,  in  suppwin^  that  he  was  entitled  to 
the  whole  of  his  claims  under  the  deeds,  and  now,  in  thinking  that  be  has  a  right  to 
intercept  monies  which  ou^ht  to  be  applied  in  satisfaction  of  the  ^charge,  and  apply 
them,  in  priority,  to  the  satisfaction  of  sums  due  to  bim  which  were  not  charged,  yet, 
upon  his  paying  the  costs  occasioned  by  the  claims  which  have  failed  and  of  this  peti- 
tion, I  think  that  be  ought  to  be  allowed  to  make  a  claim,  at  least  to  the  extent  of 
£160  mentioned  in  the  former  order,  for  what  he  may  allege  to  be  due  to  him  out  of 
the  surplus  of  his  receipts,  after  applying  so  much  thereof  as  was  required  for  the 
satisfoction  of  the  charges. 

He  has  prayed  relief  inconsistent  with  the  limitation  contained  in  the  order  of  22d 
of  April  1843,  but  has  not  prayed  to  be  relieved  from  it.  When  that  order  was 
made,  it  seems  to  have  been  considered,  and  the  Master  has  reported,  that  there  was 
no  lien,  except  under  the  instruments  of  the  20th  and  26th  of  August  1830,  and  it 
does  not  appear  from  the  papers  before  me,  that  any  attempt  was  made  to  disturb 
that  part  of  the  report.  Considering  the  state  of  the  fund,  and  the  liability  to  costs 
to  which  Mr.  Gregovy  is  subject^  it  may  not  be  worth  his  while  to  adopt  any  proceed- 
ing, for  the  purpose  of  relieving  himself  from  the  limitations  contained  in  the  order 
of  the  22d  of  April  1843.  If  it  were,  I  should  be  disposed  to  give  him  leave  to  amend 
this  petition. 

But  upon  the  case,  as  it  stands  now,  and  Mr.  Gregory  paying  the  costs  of  the  last 
report,  of  the  objections,  and  of  this  petition,  let  him  be  at  liberty  to  carry  in  anotiier 
claim,  and,  with  reference  to  such  claim,  if  made  out  to  the  satisukction  of  the  Master, 
let  the  Master  be  at  liberty  to  review  his  report. 
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[90]  Languey  v.  Fisher.  Nov,  20,  21,  22,  1845. 

[S.  C.  IBL.  J.  Ch.  73.} 

Obserratiom  fts  to  the  legal  aad  e(;|aitable  right  of  parties  to  bar  kaovo  existing 
adverse  claims  by  fine  and  non-olaim. 

If,  ia  levying  a  fine,  a  direct  fraud  is  practised,  this  Court  has  undoubted  jurisdiction 
to  give  relief ;  but  the  mere  fact  that  a  party  levying  a  fine  has  good  reason  to 
believe,  that  if  he  did  not  do  so,  an  adverse  claim  might  or  vould  be  established 
against  him,  has  never  been  considered  as  sufiScient  evidence  of  a  gross  fraud,  to 
induce  this  Court  to  grant  relief. 

An  estate  was  settled  on  husband  and  wife  for  life,  with  a  limitation  to  their  issue, 
and,  in  default,  a  power  of  appointment  was  given  to  the  wife.  There  was  one 
child  only  of  the  marriage  wno  died  an  infant.  The  wife  survived  her  husband, 
and  appointed  the  estate  to  6.  D.  F.,  who  was  the  releasee,  to  uses,  and  had  posses- 
sion of  the  settlement.  O.  D.  F.,  shortly  after  the  wife's  death,  made  a  feoffment, 
and  levied  a  fine  with  proclamations.  Alter  the  expirataon  of  the  five  years,  the 
heir  of  the  child  claimed  the  estate  insisting  that,  under  the  terms  of  the  settle- 
ment, the  child  took  the  estate  in  fee»  and  that  the  power  ai^intment  had  never 
arisen.  He  filed  a  bill  against  G.  D.  F.  to  avoid  the  fine,  alleging  that  it  had  been 
levied  with  full  knowledge  of  the  Plaintiff's  rights,  and,  with  a  fraudulent  view,  to 
bar  them.  Held,  that  the  act  of  G.  D.  F.  did  not  constitute  a  fraud,  that  G.  D.  F. 
stood  in  no  fiduciary  relation  towards  the  Plaintiff",  and  the  bill  was  dismissed  with 
costs. 

\niere  a  Plaintiff  imputes  personal  fraud  which  is  not  proved,  it  is  a  reason  for 
awarding  eoets  against  him  on  a  dismissal  of  his  bill. 

In  1784,  by  settlement  made  on  the  marriage  of  Robert  Langley  with  Mary  his 
wife,  the  Charter  House  Hinton  estate,  with  other  freehold  estates,  was  oonveyed  to 
the  use  of  llie  husband  and  wife,  successively,  for  life ;  and  in  case  there  should  be 
only  one  child  of  the  marriage  (which  happened),  or,  being  more  than  one,  all  of  them 
bat  one  shonld  die  before  twenty-one,  then  to  the  use  of  such  only  child,  his  or  her 
heirs  or  assigns  for  ever.  There  was  a  limitation  in  favour  of  the  children,  if  there 
should  be  several,  "  and  in  default  of  issue  of  the  said  intended  marriage,"  then  the 
Charter  House  Hinton  estate  was  limited  to  such  uses  as  the  wife  should,  by  will,  &c., 
appoint ;  and  in  default  of  appointment  to  her  own  right  heirs. 

George  Dike  Fisher  was  party  to  the  settlement  as  one  of  the  rdeaaees  to  uses 
and  as  one  of  the  two  trustees  to  preserve  contingent  remainders. 

There  was  issue  of  the  marriage  one  child  only,  namely,  Susan  Langley,  who  was 
bom  in  1786,  and  died  an  infant  in  1787. 

[91]  Robert  Langley  died  in  1615,  having  by  his  will  appointed  George  Dike 
Fisher  and  Mr.  Prideaux  (a  solicitor),  smd  his  widow,  trustees  of  other  property  for 
the  !^aintiff  and  his  brothers. 

Maiy  Langley  his  widow,  died  in  1820,  having,  by  her  will,  appointed  the  Charter 
House  Hinton  estate  to  George  Dike  Fisher  in  fee.  It  was  a  question  in  the  cause, 
whether  (inasmuch  as  there  had  been  issue  of  the  marriage)  the  power  of  appointment 
had  ever  arisen,  as,  if  it  had  not,  then  the  estate  would,  independently  of  subsequent 
transactions,  have  descended  to  the  Plaintiff  as  heir  at  law  of  the  deceased  child  Susan 
Langley.  However,  upon  the  death  of  Mary  Langley,  her  appointee,  George  Dike 
Fiaher  entered  into  possession  of  the  estate.  He  was,  as  before  stated,  the  releasee  to 
nsfls  and  trustee  to  preserve  contingent  remainders  under  the  settlement  of  1784,  and 
he  had  possession  of  the  settlement  of  1784. 

The  Plaintiff^  who  had  been  resident  at  the  Cape  of  Good  Hope,  came  to  England 
BooD  after  the  death  of  Mary  Langley  in  1820.  He  alleged  by  his  bill,  that  he  then 
smployed  his  brother,  Thomas  Langley,  to  confer  with.  Prideaux  (the  solicitor  and 
son-in-law  of  George  Dike  Fisher),  as  to  his,  the  Plaintiff's,  rights  to  the  property, 
uid  that  CVideaax,  acting  as  the  solicitor  for  both  Fisher  and  the  Plaintiff,  fraudu- 
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lently  represented  to  Thomas  Langley,  that  he,  the  Plaintifi^  had  no  title  to  the 
estate,  and  that  the  Plaintiff,  relying  on  such  representatioDS,  had  been  induced  to 
abstain  taking  any  proceeding  to  recover  the  property. 

On  the  28th  of  June  1622  George  Dike  Fisher,  by  the  advice  and  through  the 
instrumentality  of  Prideaux,  executed  a  feoffment;  and  in  Trinity  term  1822  he 
[9Sn  levied  a  fine  with  proclamations  of  the  pro^rty,  and  t^e  five  years  ezinred  in 
1827,  without  any  steps  naving  been  taken  to  avoid  it. 

The  Plaintiff  returned  to  the  Cape  of  Good  Hope  in  1823,  and  remained  there 
untdl  183&,  when  he  returned  to  England;  but  more  than  five  years  having  elapsed 
from  the  levying  of  the  fine,  the  Plaintiff  was,  at  law,  absolutely  barred  of  any  right, 
to  which,  as  heir  of  Susan  Langley,  he  was  entitied  under  the  settiement  m  1784. 
(4  Hen.  7,  c.  24.) 

The  Plaintiff  insisted,  that  Prideaux  had  fraudulently  misrepresented  the  rights 
to  which  the  Plaintiff  was  entitled  under  the  settlement :  that  the  feoffiment  and  fine 
had  been  made  and  levied  for  the  fraudulent  purpose  of  defeating  those  rights,  the 
Plaintiff,  during  the  five  years,  being  kept  in  ignorance  of  faia  rights,  and  deluded 
into  inactivity  by  the  misrepresentations  of  Prideaux. 

The  bill  prayed  for  the  delivery  to  the  Plaintiff  of  the  Charter  House  Hinton  estate, 
and  that  tiie  fine  might  be  declared  to  enure  to  his  use  and  for  consequential  relief. 

The  Defendants  stated,  they  believed  that  the  fine  was  levied  by  the  advice  of 
Prideaux,  for  the  purpose  of  strengthening  the  title  of  George  Dike  Fisher  and  iar 
removing  all  doubts  as  to  the  validity  thereof,  and  to  protect  him  from  any  claims 
which  might  be  set  up  by  the  Plaintiff  or  any  other  person  to  the  property. 

With  regard  to  the  evidence  in  this  case,  it  is  to  be  observed,  that  the  Plaintiff's 
brother,  Thomas  Langley,  [93]  had  died :  that  Greorge  Dike  Fisher  was  also  dead, 
and  that  the  Plaintiff  naving  attempted  to  examine  Prideaux,.  who  had  disclaimed,  as 
a  witness  in  the  cause,  he  demurred  to  the  interrogatories,  on  the  ground  of  his  wife's 
interest,  and  the  demurrer  was  allowed.  (5  Beavan,  443, 1  Phil.  692.)  The  Plaintiff 
was,  consequentiy,  deprived  of  his  testimony,  as  well  as  of  that  of  the  two  other 
deceased  persons.  To  supply,  in  some  measure,  the  loss,  the  Plaintiff  proved,  by  a 
witness,  Price,  'tiiat  in  an  interview  with  Prideaux  in  October  1830  the  latter 
admiUed  that  he  stated  to  Thomas  Langley,  in  1831,  that  the  Plaintiff  had  no  claim 
to  the  estate.   This  admission  was  not,  however,  idluded  to  in  the  bill. 

The  cause  now  came  on  for  hearing. 

Mr.  Tinney  and  Mr.  Malins,  for  the  Plaintiff,  contended,  first,  that  under  the 
limitations  in  the  deed  of  1784,  the  Plaintiff,  as  heir  of  Susan,  had,  in  the  events 
which  had  happened,  become  absolutely  entitled  to  the  estate.  [No  decision  was 
made  on  this  point,  but  the  following  authorities  were  cited  upon  it  during  the 
argument;  Carter  v.  Bamardiston  (1  P.  Wms.  505),  LoddingUm  v.  Kiine  (1  Salk.  224, 
and  1  Ld.  Raymond,  203),  Doe  v.  Selby  (2  B.  &  Cress.  926),  The  Earl  of  Sussex  v. 
Temple  (1  Ld.  Raymond,  311,  and  Fearue's  Contin.  Rem.  313).l 

Next,  they  argued  as  follows : — This  Court  has  undoubted  jurisdiction  to  relieve 
against  every  species  of  fraud ;  The  Earl  of  Chesierfeld  v.  Jemssen  (2  Yes.  sen.  15S) ; 
and  a  party  cannot  avail  himself  of  a  legal  titie  if  obtained  under  circumstances  of 
fraud :  Meataer  v.  QeUesms  (11  Ves.  p.  624,  628),  Allen  v.  Mat^herstm  (5  Beavan,  469). 
There  is  nothing  pecuuar  in  [94]  the  case  of  a  fine,  whicli,  where  there  is  fraud, 
this  Court  will  relieve  against  BvUcUtf  v.  Wilford  (2  01.  &  Fin.  102),  Cartwrighi  v. 
PuUfiey  (2  Atk.  380).  The  Defendants  claim  derivatively  through  George  Dike 
Fisher;  but  parties  cannot  retain  property  obtained  through  the  fraud  of  others: 
Hitguenin  v.  Baaeley  (14  Ves.  273). 

Here,  it  is  clear  that  a  fraud  was  intended.  Prideaux,  having  full  notice  of  the 
terms  of  the  settlement,  fraudulently  persuaded  the  Plaintiff,  who  was  wholly  i^orant 
of  his  rights,  that  he  had  no  title  whatever ;  and  having  thus  lulled  him  into  in- 
activity, he  then  advised  George  Dike  Fisher  (without  any  assignable  object,  except 
to  deprive  the  Plaintiff  of  his  rights)  to  make  a  feoffment  and  levy  a  fine  with  pro- 
clamation. George  Dike  Fisher  was  bound  by  the  notice  and  fraud  of  his  solicitor, 
and  could  not,  under  such  circumstances,  set  up  the  fine  and  non-claim  against  the 
Plaintiff,  who  was  not  only  labouring  under  the  miuvpreseiitation,  and  in  ignorance 
of  his  rights,  but  was  also  absent  from  England. 
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Again,  Fisher  stood  in  a  fiduciary  character  under  the  deed  of  1784.  As  releasee 
to  uses,  he  was  entitled  to  the  possession  of  the  deed  of  1784,  as  trustee  for  the 
Plaintiff.  (1  Sand.  Uses,  119  (4th  edit.).)  Hooper  v.  Ji(mt^>ott&m  (&  T&miton,  12),  Mead 
Y.Brookman  (3  Term  Bep.  156),  WhUjidd  v.  HoAiSisei  (1  Ves.  sen.  393).  He  was 
therefore  bound  to  fumiui  the  Plaintiff  with  fuU  information  as  to  his  riahte  under 
the  settlement,  and  could  not  avail  himaelf,  as  against  his  cedvi  que  inut,  of  any  legal 
ri^ts  acquired  by  him  ^rou|^  his  o#n  nweot  to  afford  full  rBfil  and  proper 
information ;  Segmve  v.  Kmom  (Beat  157),  BviBeif  t.  fyUfonl  (2  CI.  &  Fin.  102). 

Mr.  Kindersiey,  and  Mr.  Phillips,  and  Mr.  Turner,  and  Mr.  W.  W.  Cooper,  for 
parties  claiming  under  George  Dike  fisher,  deceased,  argued : — 

first,  that  Qeorge  Dika  Fisher  was  entitled  to  the  estate  under  the  appinntment 
made  by  Mary  Langley. 

Next,  that  no  fraud  whatever  had  been  proved  or  existed ;  for,  as  to  the  repre- 
Beatation  alleged  to  have  been  made  by  Prideaux  to  Thomas  Langley,  there  was  no 
evidence  whatever  that  any  communication  had  ever  taken  plara  "between  them, 
except  the  admission  by  Prideaux,  said  to  have  been  made  ten  years  afterwards. 
That  such  admission  was  not  evidence  against  the  Defendants,  and  that  not  having 
been  expressly  charged  by  ^e  pleadings,  it  could  not  be  received.  That  the  mere 
fict  of  (moi^  Dike  Fisher  having  levied  a  fine,  which  tras  a  ecnnmon  legal  assurance, 
to  perfect  his  title  and  remove  all  question,  could  not  be  considered  as  any  evidence 
d  fraod.  That  such  a  proceeding  was  eommon,  and  that  if  it  were  considered  as  a 
hadee  of  fraud,  innumerable  titles  might  be  impeached  on  the  same  ground. 

That  George  Dike  Fisher  stood  in  no  position  of  trust,  and  that  all  trust  ceased 
upon  the  death  of  Mrs.  Langley.  That  even  if  Prideaux  had  made  the  statement 
attributed  to  him,  there  was  nothing  inconsistent  with  bond  Jides  in  it;  for  such  was 
his  opinion,  upon  the  construction  m  an  instrument  ao  doubtful,  that  counsel  could 
[^3  not  now  agree  upon  it,  and  was  even,  at  the  present  moment^  the  subject  of 
serious  discussion. 

Feanom  v.  Morgan  (2  B.  C.  C.  388),  Maekreth  v.  Svmmons  (16  Yes.  328),  Kennedy  t. 
erten  (3  MyL  &  E.  699),  Beekford  v.  H^ade  (17  Ves.  87),  Aindie  v.  MedH^wtt  (9  Yes. 
13),  FvUagar  v.  Ciark  (18  Yes.  483),  MatOmu  v.  Erbo  (1  Ld.  Baymond,  349),  were 
also  cited. 

Mr.  C.  P.  Cooper,  and  Mr.  Lovat^  for  mortgagees  under  G.  D.  Fisher. 
Mr.  Prideaux,  for  other  parties. 
Mr.  Tinney,  in  reply. 

Nov,  22.  The  Mastbb  of  the  Roli;^  [Lord  Langdale].  The  bill,  in  substance, 
pra^s,  that  the  fine  may  be  declared  to  enure  for  the  benefit  of  the  Plaintiff,  as 
entitled,  under  the  limitations  of  the  settlement;  and  the  ground  of  that  prayer  is, 
that  it  was  levied  in  the  execution  of  a  systematic  fraud,  practised  by  George  D. 
Fisher.  He  took  possession  of  the  estate  under  colour  of  the  appointment  made  by 
Mrs.  Langley,  and  it  is  allied  to  be  perfectly  clear,  that  upon  the  construction  of 
the  settlement)  the  ap^ntment  was  invalid,  and  that  Susan,  in  whose  right  the 
Plaintiff  claims,  was  entitled  to  an  estate  in  fee. 

The  first  question  which  I  have  to  ccHisider  is,  whether  I  ought^  in  any  way,  to 
deal  with  the  rights  [971  of  the  parties  imder  that  fine,  enuring,  as  it  now  does,  to 
the  benefit  of  the  Defendants.  The  Plaintiff's  claim  can  only  be  made  effectual  by 
first  disposing  of  the  fine,  and  looking  at  the  evidence  for  the  purpose  of  seeing  under 
vhat  circumstances  the  fine  was  levied,  it  is  very  painful  to  observe  that  the  case 
most  probably  be  disposed  of  in  the  absence  of  very  material  evidence,  for  there  are 
three  persons  who  could  have  furnished  important  information  upon  the  question 
Those  evidence  cannot  be  had,  two  being  dead,  and  the  other  not  being  examinable. 

[His  Lordship  stated  the  circumstances  of  the  case  anterior  to  1808.] 

in  the  year  1808  Robert  Langley  made  his  will,  by  which  he  devised  certain 
estates  to  Mary  I«angley,  his  wife,  George  Dike  Fishw  (who  was  one  of  the  trustees 
in  the  marriage  settwment),  and  to  Mr.  Prideaux,  whose  name  has  been  so  much 
called  into  question  on  the  present  oooasion.  They  were  made  trustees  of  those  estates 
for  the  benefit  of  the  Plaintiff  and  the  other  ohildren  of  the  testator's  brother  Benjamin. 
Bobert  Langley  having  ntade  this  will  in  the  year  1808,  died  in  the  month  of  August 
1815,  and  thveupon,  as  far  as  is  seen  here,  a  certain  fiduciary  character  was  establiiuied 
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in  Prideaux  for  the  benefit  of  the  children  of  Benjamin  Langley,  amongst  whom  vas 
the  Plaintiff. 

Robert  Langley  having  died  in  the  month  of  August  181&,  we  find,  that  in  the 
course  of  the  very  next  month,  Mary  Langley,  the  wi<&w,  made  her  will,  by  which  she 
took  Qpon  herself  to  execute  the  power  m  appointment  ^ven  to  her  "  in  defuilt  of 
issue  of  her  marriage  with  Robert  Langley.  She  died  in  the  year  1830,  and  tiiare- 
upon,  her  appointee  George  Dike  Fisher  took  poa-r96]-see8ion,  under  colour  of  that 
appointment.  Under  those  circumstances  he  might,  no  doubt,  have  thought,  that 
he  was  entitled  to  take  it  under  the  appointment,  and  might  have  treated  the  matter 
as  if  effect  was  to  be  given  to  the  gift  over  in  default  of  issue.  Unfortunately  we  have 
no  evidence  as  to  what  his  view  of  the  case  might  have  been.  Nevertheless,  and  this 
is  a  striking  part  of  the  argument,  I  am  called  upon  to  assume,  that  he  had  a  perfectly 
clear  and  familiar  knowledge,  at  that  time,  that  he  had  no  right  whatever  under  that 
fmpointment^  uid  that  t^e  estate  was,  in  point  of  fact,  vested  in  the  heir  at  law  of 
Susan,  who  had  died  thirty-three  years  before.  That  point  has  not  only  been  rdied 
upon  in  the  course  of  the  argument,  but  has  been  ai^ed  upon  me  over  and  over  again, 
as  being  so  clear  that  nobody  could  doubt  it. 

However,  G^eorge  Dike  Fisher  being  thus  in  possession,  either  knowing  or  not 
knowing  that  he  had  no  title,  the  Plaintiff,  whose  usual  residenoe  was  at  the  Gape  of 
Grood  Hope,  arrived  in  England  in  the  course  of  the  next  year ;  and  then  took  place 
those  circumstances  which  are  relied  on  as  the  foundation  of  the  imputed  fraud.  Mr. 
Prideaux  was  a  solicitor  carrying  on  business  at  Bristol  He  had  married  a  daughter 
of  Geoi^  Dike  Fisher,  the  appointee  of  Mary  Langley.  He  was  the  trustee  <h  the 
will  of  Robert  Langley,  for  the  benefit  of  the  Plaintiff  and  his  brotfaeis,  and,  as  such 
trustee,  he  had  duties  towards  them.  As  such  trustee  it  was  natural,  and  in  every 
way  proper,  that  he  should  be  in  communication  with  them,  for  he  was  in  the  situation 
of  an  accounting  party  to  them,  and  they  were  his  ceshti  qw  trugts.  There  were,  there- 
fore, abundant  motives  for  some  communication  taking  place  between  him  and  the 
Plaintiff  and  his  brother.  This  bill  alleges,  that  he  was  then  botJi  the  solicitor  of  the 
Plaintiff  [98^  and  of  Georee  Dike  Fisher,  and  Uie  Defendants  have  taken  advantage 
of  that  alleration,  althou»a  then  is  no  other  proof  <rf  it,  and  if  the  Plaintiff  had  not 
so  alleged,  f  should  have  been  very  much  inchned  to  doubt  the  fact.  Now  we  mast 
consider  which  of  the  facts  alleged  by  the  Plaintiff  have  been  proved  by  the  evidence; 
and,  with  regard  to  the  communications  which  took  place  between  the  parties,  I  think 
it  is  not  proved  that  Thomas  Langley,  the  brother,  went  expressly  to  Bristol  for  the 
purpose  of  inquiring  into  this  matter,  and  made  his  application  to  Mr.  Prideaux,  as 
the  agent  or  solicitor  of  Fisher.  There  is  no  direct  or  immediate  proof  of  anything 
that  took  place  between  Thomas  Langley  and  Prideaux.  That  some  communication 
took  place  relating  to  this  matter,  I  believe  from  the  correspondence  which  afterwards 
took  place.  Somehow  or  other  it  happened  that  Thomas  Langley,  the  brother  of  the 
Plaintiff,  was  the  medium  of  communication  between  the  Plaintiff  and  Prideaux  in 
respect  of  these  matters ;  but  that  oorres^midence  does  not  shew  what  passed  between 
them,  except  that  it  is  therein  ^ted  b^  Thomas  Langley,  that  his  brother  had  been 
convinced  that  he  had  not  a  just  claim,  and  Mr.  Pndeaux,  in  answer,  stated,  that 
it  was  gratifying  to  him  to  find  that  the  Plaintiff  took  such  a  correct  view  of  the 
matter.  As  to  anything  like  direct  evidence  of  that  whieh  took  place  between  Thomas 
Langley  and  Prideaux,  there  is  none. 

Some  time  afterwards,  Prideaux  advised  George  Dike  Fisher  to  levy  a  fine.  I  have 
very  little  to  observe  about  levying  fines,  and  the  fraudulent  uses  which  may  be  and 
have  been  made  of  them.  I  believe  it  has  been  a  common  practice  for  men  who  think 
that  they  have  a  just  titl^  though  so  circumstanced  as  to  be  open  to  dispute  and  likely 
to  expose  them  to  expensive  [100]  litigation,  to  cause  fines  to  be  levied,  or  to  levy 
fines  for  the  very  purpose  of  shortening  the  time  within  which  such  adverse  claims 
may  be  nutde.  I  do  not  mean  to  say  that  a  fraudulent  use  may  not,  in  many  instuicw, 
have  been  made  of  that  proceeding,  and  that  many  a  fine  has  not  been  levied  by 
persons,  who,  in  their  hearts  very  w^l  knew  and  have  been  advised,  that  another  man 
had  a  better  and  a  more  legal  and  equitable  right  to  the  property  than  themselves, 
and  that  such  persons  have  adopted  those  means  to  cut  off  such  a  claim ;  but  all  that 
is  to  be  said  about  it  is,  that  those  means  of  strengthening  a  tiUe  have  over  and  over 
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again  been  allowed.  If  a  direct  fraud  is  practised  upon  some  known  person,  in  levy- 
ing tbe  fine,  then,  according  to  the  various  cases  in  the  books  on  the  subject,  this  Court 
nm  set  the  matter  right ;  but  I  believe  that  the  mere  fact  that  a  party  levying  a  fine 
had,  at  the  time,  very  good  reason  to  believe,  that,  if  he  did  not  do  so,  an  aidverse 
claim  mi^t  or  would  be  established  against  him,  has  never  been  considered  as  sufficient 
evidenoe  of  a  gross  fraud,  by  reason  of  which  this  Court  ought  to  grant  relief. 

Howevor,  Mr.  Prideanx  advised  the  levying  of  a  fine,  and  the  fine  was  levied. 
Many  yean  aftarwuds  aomathinc  occurred  which  is  suppoead  to  throw  light  upon 
what  paned  in  die  year  1821.  Mr.  Price,  who  was  ]Hwnt  at  an  interview  between 
Mr.  Irideaox  and  Thomas  Langley,  sets  forth  the  oonversation  which  he  then  heard, 
and  states,  that,  in  such  conversation,  it  was  admitted  by  Mr.  Frideaux,  that,  in  the 
year  1821,  he  did  state  that  the  Plaintiff  had  no  title.  Asking  for  evidence  of  what 
took  place  in  the  interview  between  Prideaux  and  Thomas  Langley  in  the  year  1821, 
I  am  desired  to  come  to  an  express  conclusion  on  the  subject,  from  something  which 
Prideaux  stated  to  Thomas  Lang-[10I]-ley  in  the  presence  of  Price  in  1830.  As  to 
this  evidence,  there  are  various  things  to  he  taken  into  consideration :  first  of  all,  has 
tiie  attention  of  the  parties  been  drawn  to  this  in  the  pleadings  T  Was  it  ever  stated 
or  alleged,  "that,  as  evidence  of  the  communicatioDB  which  took  place  in  1821,  there 
was  such  uid  such  a  oonversation  which  took  plaee  in  1830.  I  believe  tAiat  there  is 
DO  hint  of  uiything  of  the  kind  given  in  the  pwadingi ;  and  it  is  a  rule  of  this  Court, 
tiiat  oonveraations  and  admissions  between  persona  an  not  to  be  prodaoed  as  evidence 
of  certain  facts,  unless  they  are  expressly  drawn  to  the  attention  of  the  parties  in  the 
jdeadings,  and  here  it  has  not  been  done.  But  even  suppose  it  had  been,  then  comes 
another  very  important  question,  whether  Fisber  is  to  be  fixed  with  such  a  fact  against 
his  interest,  by  the  admission  of  his  agent,  because  Prideaux,  in  the  year  1830,  thought 
fit  to  tell  Thomas  Langley  what  had  taken  place  in  1821. 

I  am  under  the  necessity  of  coming  to  the  conclusion  that  there  is  no  evidence, 
whidi  tiiia  Court  can  properly  consider  as  binding  and  convincing,  of  the  oommunl- 
catious  which  took  pl«se  between  Prideaux  and  Thomas  Langley  in  1821. 

Bat  if  he  did  say  in  1830  that  the  Plaintiff  had  no  right,  and  did  shortly 
afterwards  advise  Mr.  Gteorge  Dike  Fisher  to  levy  a  fine,  still,  notwithstanding  what 
is  said  about  tiie  exceeding  deamesa  of  thia  settlement  might  it  not  have  been 
perfectly  honest  and  consistent  with  the  duty  of  any  man,  consulted  a  friend,  to 
say,  **  I  do  not  think  there  is  iAia  least  right  here — nevertheless  there  is  some  colour 
for  it — there  may  be  some  unpleasant  litiraition  about  it — I  would  recommend  you  to 
cat  the  matter  short,  and  levy  a  fine  1 "  If  the  first  sort  of  proposition  put  forward 
by  the  Plaintiff  [102]  could  be  maintained,  that  a  fine  ought  to  be  set  aside  or 
modified,  on  the  ground  of  fraud,  because  it  had  been  levied  by  a  person  who  had 
good  reason  to  believe  there  was  an  adverse  claim,  I  think  it  would  extend  to  a  great 
nuuiymore  fines  than  this,  and  I  do  not  know  what  would  be  the  result  of  it. 

What  I  have  been  very  anxious  to  ascertain,  during  the  argument  of  this  case,  was 
this,  whether  the  situation  of  Mr.  Fisher  was  such,  that  he,  receiving  advice,  which 
we  may  sui^Ktse,  for  the  moment  at  leaet,  was  communicated  to  htm  by  Mr.  Prideaux^ 
ooukl  not,  without  fraud,  levy  Uiat  fine ;  for  Z  certainly  do  not  see  that  a  man  in 
poaiession  of  an  estate,  being  advised  that  he  is  entitled  to  it  justly,  but  that 
troublesome  questions  may  be  raised  as  to  it,  may  not  levy  a  fine,  without  its  being 
considered  fraudulent,  and  subject  to  be  set  aside.  In  this  case,  there  is  a  total 
absence  of  proof  of  anything  that  passed  between  Prideaux  and  Greorge  Dike  Fisher 
OQ  the  subject  of  the  title,  and  it  is  not  made  out-,  that  Mr.  Fisher  was  in  such  a 
sitoation  aa  to  know  a  great  deal  more  than  is  known  by  persons  generally  as  to  the 
title  to  their  estates.  Then  there  comes  the  question,  whether  Fisher  owed  to  the 
Plaintiff  any  duty  of  such  a  nature,  that  its  existence  would  make  it  incumbent  on 
this  Court  to  impute  to  him  all  that  knowledge  which  undoubtedly  is  imputed  to  a 
solicitor,  who  having  advised  a  client,  afterwards  desires  to  make  himself  master  of 
an  estate  which,  by  his  own  ignorance  or  want  of  knowledge,  he  haa  prevented  his 
client  effectnally  aettling  in  uiat  course  of  devolution  wfaidi  he  intended.  (See 
Sa/nm  v,  Kirtean,  Beat  157,  and  BuUday  v.  JFU/ord,  2  Gl.  &  Fin.  102.)  Now  with 
r^aid  to  Mr.  Fisher,  all  fiduciarv  datiea  (unless  there  is  a  fiduciary  duty  annexed  to 
the  possession  of  the  title^ee^u)  were  terminable  with  piOS]  the  life  of  Mary 
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Laneley.   He  had  been  a  tnutee  to  [areserre  contingent  remainden,  and  a  oovMiaatee 

for  her  benefit.  She  survived  her  huBband  several  years,  and  there  is  not  onlj  no 
allegation  that  anything  remained  to  be  done  on  that  covenant,  but  the  covenant 
is  not  even  mentioned  in  the  bill.  Then  there  is  the  possession  ike  deeds,  which, 
no  doubt,  is  material.  It  might,  as  has  been  justly  stated,  have  been  impossible  for 
the  Plaintiff  to  establish  his  right  at  law  without  the  poasessiott  of  Aose  deeds; 
but,  after  all,  what  was  Mr.  Fisher's  duty  in  renect  of  those  deeds?  Was  it  anything 
more  than  a  duty  to  keep  them  safely,  for  toe  potpow  of  bong  delivered  to  the 

n actually  entitled  to  the  estate  1 
0  case  has  been  oited  which  oomes  near  this  case,  in  the  extent  to  which  it 
would  carry  that  imputation  of  knowledes  which  is  required,  for  Uie  purpose  tit 
placing  Mr.  Greor^  Inke  Fisher  and  Mr.  Prideauz  t<^ether  in  such  cinnimstanofl8» 
that  Mr.  G.  D.  Fisher  could  not  have  levied  the  fine,  witJiout  the  fraudulMit  intent  of 
taking  the  estate  away  from  the  parties,  whom  he  knew,  at  that  time,  to  be  entitled 
to  it.    I  certainly  do  not  know  of  any  case  which  has  proceeded  to  tha^  length. 

The  grounds  upon  which  it  is  said  that  there  is  a  oonatructive  fraud  are  these : — 
That  the  connexion  between  these  parties  was  such,  that  Mr.  Prideaux  must  have 
told  Mr.  Fisher  that  which  it  is  not  proved  he  did  tell,  or  that  Mr.  Fisher  had 
imposed  upon  him  some  duty,  from  the  undertaking  to  perform  which,  the  Court 
will  impute  to  him  such  a  degree  and  extent  of  knowledge  upon  this  subject,  that  he 
could  not  do  that,  which  is  a  common  mode  of  effecting  an  assurance,  without  such  a 
fraud,  as  would  induce  this  [lO^  Court  to  set  it  aside.  I  have  attended  to  this  ease 
with  great  anxiety,  and  with  some  sympathy  for  tiie  Plaintiff  who  is  advised  that  he 
had  once  a  clear  right,  if  it  had  been  prosecuted  in  due  time,  bat  which  has  been 
defeated  by  the  fine,  which,  he  would  have  it  supposed,  he  neglected  to  defeat,  in 
consequence  of  a  false  representation  made  to  him  by  Mr.  Prideaux. 

A  case  of  this  kind,  where  fraud  is  alleged  in  every  page,  ought  to  have  been 
made  out  at  the  hearing ;  and  I  think  that  has  not  been  made  out.  It  therefore 
appears  to  me  that  this  bill  must  be  dismissed,  and  I  think  it  must  be  dismissed  with 
costs,  for  this  among  other  reasons,  that  there  are,  throughout  the  bill,  strong 
auctions  of  personu  fraud  which  are  not  proved. 


[101]  Davidson  v.  Leslie.   Dee.  4, 1845. 

On  the  application  of  Oefendant's  counsel,  a  motion  stood  over.  When  it  came  oo 
again,  it  appeared  that  the  Defendant  had  since  changed  his  solicitor,  but  withtrnt 
ordeTy  and  no  counsel  then  appeared  for  him.   The  motion  was  granted  on  an 

affida^'it  of  service. 

Mr.  Kiudersley  and  Mr.  Walpole  on  a  former  day  moved  for  the  production  of 
papers. 

Mr.  Heathfiold,  who  was  then  instructed  by  Mr.  Lambert  the  solicitor  of  die 
Defendant,  asked  that  the  motion  might  stand  over  till  the  present  seal,  which  was 
ordered  ^  arrangement. 

Mr.  Kiudersley  and  Mr.  Walpole  now  renewed  the  motion,  but  stated  that  Mr. 
Lambert  was  no  longer  the  solicitor  of  the  Defendant,  and  that  Mr.  Heathfield  was 
no  longer  instructed  to  appear. 

nw]  The  Mastkk  of  the  Rolls  {Lord  Langdale]  having  inquired  whether  there 
had  oeen  any  order  to  change  the  solicitor  (6  Beav.  1 20),  and  having  been  answered 
in  the  negative,  said,  that  the  Plaintiff  was  entitled  to  the  order  on  an  affidavit  of 
service.  (Note.— See  the  18th  Order  of  October  1842.  Oni  Can.  214,  and  Wri^ 
r.  Kvn^t^,  162.) 
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[106]  Clifton  v.  Btntall.   Clifton  v.  BoiSAiiUcr.  JVw.  19,  Z^.  4,  1845. 
A  Ittll  oontaining  reflfletions  on  a  party,  ordered,  by  conaent,  to  be  takm  <^  the  file. 

The  bill  oontaiDing  reflections  on  a  party,  it  was  agreed  that  it  should  be  taken 
off  the  file.  No  answer  had  been  filed.  An  order  for  that  purpose  was  made  on  the 
19th  of  NoTember,  btit  the  registrar  declined  drawing  it  up. 

Mr.  PiUoan  now  applied  that  the  order  might  m  drawn  up.  He  cited  Jewia  v. 
Tayliir  (6  Bear.  120),  and  fFaltoa,  v.  Broadbenl  (3  Hare,  334). 

Thi  Master  of  tbb  Bollb  [Lord  LaugdaleJ.  Though  it  is  contrary  to  my 
opinion  iA  what  is  most  fit  to  be  done,  I  must  make  the  order,  for  it  has  been  done 
before,  both  here  and  in  other  branches  of  the  Court  I  think  there  is  less  objection 
in  a  case  tike  the  present  in  which  no  answer  baa  been  filed. 

[100]  Davenport  v.  Stafford.  Dec.  5, 184S. 

Ad  order  for  rehearing  was  discharged  with  costs,  but  in  the  meantime  the  cause  had 
been  set  down  ana  briefs  delivered.  Held,  that  the  costs  thereof  could  not  be 
ioduded  in  the  order,  and  could  only  be  given  on  a  rehearing  or  upon  special 
application. 

This  case  is  reported  anie  (8  fieavan,  603).  Edward  and  Boger  Manners  (two  of 
the  Defendants)  had  presented  a  petiUon  of  rehearing,  and  bad  obtained  the  common 
order  to  rehear, 

A  motion  was  then  made  by  other  parties  to  discharge  the  order. 

Afterwards  a  special  petition  was  presented  by  Edward  and  Koger  Manners,  to  be 
relieved,  on  the  rehearing,  from  the  admission  of  assets  contained  in  the  decree. 
The  petition  was  dismissed  with  costs,  and  the  motion  was  granted  with  costs  to  be 
paid  by  Edward  and  Koger  Manners.  (8  Beav.  p.  524.)  In  the  meantime,  the  cause 
having  been  set  down  for  rehearing  briefs  had  been  deuvered  and  expenses  incurred, 
which  became  useless. 

Mr.  Teed  now  applied  to  the  Court,  that  in  drawing  up  the  order  on  the  motion 
and  petition,  these  costs  might  be  ordered  to  be  paid  by  Edward  and  Boger  Manners. 

Mr.  Eindereley,  amiril. 

The  Master  of  the  Bolls  |Xord  Langdale].  It  is  very  reasonable,  but  I 
cannot  give  them,  except  upon  rehearing  or  upon  a  special  application. 

PLOT]  ExparU  Cotton.  Dec  23.  1845;  Jan.  15,  1846. 
[S.  C.  10  Jur.  84.] 

Fees  to  counsels'  clerks  are  mere  gratiiities,  for  which  they  have  no  legal  demand, 
and  this  Court  has  no  jurisdiction  in  respect  of  such  fees  as  against  the  clerks. 

The  sum  allowed  for  clerk's  fees  on  taxation  does  not  limit  the  sum  which  may  be 
spontaneously  given ;  but  it  does  limit  the  sum  which  the  solicitor  can  safely  pay 
without  the  special  direction  or  permission  of  the  client. 

The  retgulation  of  the  5th  Nov.  1840  (Ordines  Can.  157),  is  not  a  General  Order 
of  the  Court,  giving  the  clerks  a  legal  demand  for  the  fees  therein  mentioned,  but 
a  mere  intimation  of  opinion  of  the  Equity  Judges,  that  they  may  be  properly 
allowed  in  taxation. 

Petition  against  a  clerk  of  counsel  dismissed  for  want  of  jurisdiction,  but  without 
costs,  on  account  of  his  improper  conduct  in  the  matter  complained  of. 

The  Petitioner,  a  solicitor  of  this  Court,  having  had  a  conference  with  a  Queen's 
counsel,  handed  to  his  clerk  a  bank  note  to  pay  the  consultation  fee  of  two  guineas, 
and  tiw  clerk's  fee.   The  clerk  insisted  that  he  was  entitled  to  a  fee  of  7s.  6d.  and 
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retained  it  against  the  will  and  the  remonstrances  of  the  Petitioner,  who  alleged  that 
5s.  was  the  proper  and  accustomed  fee. 

The  Petitioner  brought  the  matter,  criminally,  before  the  magistrateB  at  Bow 
Street,  and  afterwards,  in  the  shape  of  a  oivil  demand,  before  the  Court  of  Requests, 
and  BubseqnentlT  before  the  Incorporated  Law  Society.  Being  unable  to  obtun  the 
redress  he  soiignt^  he  presented  a  petition  to  the  Master  of  the  Bolls,  statiDg  the 
cireamstanoes,  and  prayii^  that  the  Court  mi^t  make  such  order  in  the  matter  as  it 
should  seem  meet. 

Mr.  Cotton,  in  person,  supported  his  petition.  He  argued  that  counsel's  clerks,  as 
of  ri^t,  were  entitled  to  nothing ;  that  the  fee  usually  ulowed  was  a  mere  gratuity, 
given  or  not,  according  to  the  pleasure  of  the  client :  that  the  amount  to  be  allowed 
to  the  solicitor  in  ta»ttion  was  limited  by,  the  order  of  the  5th  of  November  1840 
(Ordines  Can.  157),  to  58.  He  insisted,  that,  as  the  conduct  of  the  clerk  tended  to 
the  obstruction  of  the  due  administration  of  justice,  this  Court  had  jurisdiction  over 
the  matter. 

[1083  Turn^i  eotUrii,  asked  the  Petitioner  to  state  precisely  what  order  he 
sought  to  obtain  on  this  petition. 

Mr.  Cotton  intimated,  that  he  asked  a  declaration  that  the  retainer  <rf  the  78.  6d. 
was  unwarranted  hy  the  practice  of  the  Court 

Mr.  Turner.  Tlie  whole  oontetib  is  respeotinK  a  >um  of  half  a  crown,  which  the 
Respondent  has  offered  to  return,  but  which  the  Petitioner  has  refused  to  aoeepl^  and 
after  exhausting  every  adverse  proceeding  in  the  other  Courts  against  the  Respondent, 
the  Petitioner  comes  aud  parades  his  case  here,  where  it  must  be  perfectly  evident 
he  can  obtain  no  relief.  First,  it  is  contrary  to  the  practice  to  make  any  declaration 
on  petition ;  next,  the  Court  has  no  jurisdiction  over  this  matter.  Clerks  of  counsel 
are  not  officers  of  the  Court,  and  the  Court  has  no  other  jurisdiction  over  them  thsA 
over  ordinary  persons.  Under  the  order  of  1640,  it  might  be  contended  that  7s.  6d. 
was  the  proper  fee ;  but  that  order  has  reference  only  to  a  taxation,  and  not  to  the 
relation  between  solicitors  and  counsels'  clerks,  with  which  it  does  not  and  could  not 
interfere.  It  appears  also,  from  the  affidavits  filed  on  behalf  of  the  Respondent, 
that  7s.  6d.  is  considered  the  proper  clerk's  fee,  upon  a  conference  with  a  Queen's 
counsel.  The  Court  having  no  juriadiotion,  the  petititm  ought  to  be  dismissed 
with  costs. 

The  Petitioner,  in  reply. 

The  Master  of  the  Rolls.  I  will  not  decide  this  case  now.  If  I  find  there 
is  no  existing  rule,  it  seems  to  be  important,  if  there  be  jurisdiction,  that  a  settled 
rule  should  1m  established  which  would  be  satisfactory  to  all  parties ;  if  there  be  no 
juriBdiction,  authority  [109]  should  be  obtained  for  settling  this  matter,  in  order  that 
the  rights  and  duties  of  each  party  may  be  determined.  I  am  not  aware  that 
such  fees  had  ever,  in  any  way,  been  recognized  by  the  Court  before  the  regulation 
of  1840.  This,  during  the  argument  has  been  called  an  order,  but  it  was  really  no 
more  than  an  answer  to  a  memorial  of  the  members  of  the  Law  Institution,  presented 
four  years  previously.  (2d  Aug.  1836.)  The  delay  in  answering  it  occurred,  not 
from  the  matter  having  been  n^leeted,  but  because  a  difficulty  was  found  in 
recognizing  those  fees  at  all ;  and  u  it  had  not  been  found,  that  the  Common  Law 
Judges^had  interfered  on  the  same  subject,  no  such  answer  would  have  been  given.  It 
appears,  from  its  very  terms,  that  it  is  not  an  order  of  Court :  it  is  a  mere  expression 
of  the  opinion  of  the  Judgea  that  fees  to  a  certain  amount  might  be  properly  allowed 
in  the  taxation  of  costs,  and  it  goes  no  further.  It  then  became  welt  known,  that  if 
larger  sums  were  paid  for  clerk  s  fees,  they  would  not  be  allowed  in  taxation. 

I  was  struck  with  the  statement  in  the  affidavit,  that  there  bad  been  an  offer  to 
return  the  money,  and  if  that  offer  had  been  made  on  the  ground  of  its  having  been 
retained  in  error,  I  should  not  have  thought  a  formal  apology  necessaty,  and  I  should 
not  have  beeu  disposed  to  say  anything  further ;  but  a  bank  note  having  been  given 
to  pay  a  certain  fee,  I  think,  that  whatever  claim  the  clerk  might  have  had  against 
this  gentleman,  he  ought  not  to  have  forcibljr  retained  the  amount. 

'Die  great  point  of  difficulty  in  tiiis  case  is  that  of  jnrisdietion.  What  order  can 
I  possibly  make  between  the  Petitioner  and  the  clerk  ?  I  have  no  jurisdiotion  what- 
ever over  the  latter :  he  is  neither  solicitor  nor  an  officer  of  the  [ilO]  Court :  he  ii 
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nurely  employed  by  an  eminent  Queen's  counsel  I  oould  make  do  personal  order 
i^nat  him.  If  I  were  to  act  on  my  present  impressioa,  I  should  dismiss  the  petition 
on  that  ground ;  but  it  is  important  tnat  there  should  be  some  settled  rule,  and,  ont 
of  respect  to  the  profession  at  lairge,  I  will  not  only  ooniider  th«  matter  myielf,  but 
will,  if  necessary,  otmmunicate  wit£  the  other  Jodges,  in  coder  to  see  vhetiier  aome 
refutation  cannot  be  made  for  ^e  fatore. 

/(m.  16,  1846.  The  Mastkb  of  the  Solls  [Lord  Langdalel.  In  this  petition, 
Ur.  Cotton  complains,  that  having  had  a  conference  with  a  learned  counsel,  and  being 
willing  to  pay  the  usual  clerk's  fee  of  5s.  on  the  occasion,  the  clerk,  having  money  of 
Ur.  C^ton's  in  his  hands,  claimed  to  be  entitled  to  7b.  6d.  as  his  fee,  and  retained 
that  sum  out  of  the  money  in  his  hands,  without  the  consent  and  against  ^e  will  of 
Ur,  Cotttm,  who,  tiiereupon,  asks  me  to  make  sueh  cnxter  as  I  may  think  fit  on  the 
occaaira. 

On  the  hearing  of  ^is  petation,  it  waa  alleged,  that  a  counsel's  clerk  has  no  legal 
right  to  demand  any  fee  or  rewanl  whatever  from  the  solicitor  who  consults  the  clone's 
master ;  that  whatever  ie  given  to  him  is  given  only  by  way  of  gratuity ;  ^t  the 
eostom  of  the  [vofeanon,  according  to  whioh  the  gratuity  ia  ^ven,  aanctions  the  gift 
of  no  more  thui  Ga.  on  a  conference ;  and  that,  on  the  taxation  of  costs,  no  greater 
sum  would  be  allowed. 

On  the  other  hand,  the  Respondent,  the  clerk  complained  of,  insists,  that,  on  the 
ctoiferenoe,  he  had  a  right  to  the  fee  of  78.  6d.,  that  this  Court  has  no  juriB-£lll]- 
diction  over  him  in  respect  of  any  act  done  by  him  as  a  barrister's  clerk,  and  that, 
except  on  considering  the  taxation  of  a  bill  oi  costs,  this  Court  has  no  jurisdiction 
over  the  matter  in  (question,  or  to  make  any  order  on  the  subject ;  that,  for  the  sake 
of  preventing  this  liti^tion,  he  offwed  to  return  the  28.  6d.  in  dispute  to  Mr.  Cotton, 
who  refused  to  accept  it,  and  for  these  reasons,  he  desires  to  have  the  petition  dismissed 
with  costs. 

Understanding  that  certain  claims  made  by  counsels'  clerks  having  given 
rise  to  dispute  which  have  occaaioned  iDoonvenieucea  in  the  communicaticm  between 
solicitors  and  counsel,  it  occurred  to  me,  that  perhaps  this  petition  might  afford  an 
opportunity  of  putting  an  end  to  those  inconveniences,  and  with  a  view  to  that  object, 
I  {ffoposed,  if  it  seemed  likely  to  be  useful,  to  consult  the  other  Judges. 

On  further  consideration,  however,  I  think,  that  if  it  sfaouM  unfortunately 
become  necessary  to  make  au^  general  order  on  the  subject,  the  facts  of  this  case  do 
not  of  themselves  afford  sufficient  grounds  for  it,  and,  as  it  appears  to  me  that  I  have 
no  jurisdiction,  either  over  the  person  or  over  the  matter  complained  of,  I  think  it 
ri^t  to  dispose  of  the  petition  upon  my  own  opinion,  without  further  delay. 

Having  no  joriadiction,  I  must  dismiss  the  petalaon,  but,  for  the  reasMis  which  I 
am  about  to  atate^  I  shall  dismiaa  it  without  coata. 

I  know  of  no  legal  ground,  on  which  a  ecmnael'a  clerk  ia  entitled  to  demand,  as  of 
right,  any  fee  or  remuneratim  whatever  from  hia  maater's  olienta.  The  custom  of 
the  prtrfeaaion,  the  deaira  of  aeouring  a  willing  attention  to  the  business  of  the  party, 
and  perhaps  the  [112]  apprehension,  that  the  cheerful  service  which  is  due  from  the 
clerk  to  his  master,  would  not  be  so  well  or  so  zealously  applied  to  the  business  of  the 
solicitor  or  of  the  party,  if  nothing  waa  given  to  the  clerk,  may  be  reasons  for  clerks' 
fees  being  constantly  paid,  and,  to  some  extent,  being  constantly  allowed  on  taxation. 
I  am  not  aware,  that  the  clerks'  fees  were  even  so  far  sanctioned  as  to  be  subject  to 
any  regulation  whatever,  till  the  Judges  at  common  law,  in  the  year  1834,  gave  to  the 
Taxing  Mastera,  amongst  other  directions,  a  direction  that  the  feM  to  be  allowed  to 
eoanau'a  clerks  should  not  exceed  the  sums  therein  stated.  These  directions  are  set 
fntii  in  the  recent  edition  of  the  General  Rules  and  Orders  of  the  Common  Law 
Coorfes.   (Jervis'  Roles,  p.  208.} 

Some  time  after  thi^  direction  was  given,  the  Lav  Society  presented  a  memorial 
to  the  Ixvd  Chancellor  and  the  other  Judges  <rf  this  Court  on  the  same  aubject.  (See 
1  Sanders' Orders,  871). 

The  memorial  states,  that  the  Taxing  Officers  of  the  Common  I^aw  Courts  had, 
with  the  approbation  of  the  Judges,  notified,  that  the  sums  therein  mentioned  would 
be  allowed  as  gratuities  to  counsels'  clerks ;  and  it  was  prayed  that  such  regulation, 
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on  the  part  of  the  Taxing  Officers  of  this  Court,  as  should  seem  meot^  might  be 
sanotioned. 

Amongst  the  fees  which  the  Taxing  Officers  of  the  Common  Law  Courts  had 
notified  would  be  allowed  as  gratuities  to  counsels'  clerks  was  this : — "  On  oonferenoe 
being  a  fee  not  mentionw  in  Uie  direotiona  of  the  Judgesi  whioh  related  only  to 
the  fees  between  party  and  party. 

[113]  ^  consideradtHi  of  that  memorial,  it  appeared  to  m^  that  it  mu 
searoely  QeoessaiT  to  make  an  order  upon  a  subject  wmeh  was  entirely  under 
control  of  the  solicitors,  or  of  the  parties  for  whom  the  soIicit<Hn  acted.  The  clerk's 
fees  could,  as  I  thought  and  still  think,  only  be  considered  as  gratuities,  which  the 
solicitor  or  party  in  any  case  might  pay  or  not,  at  his  option,  and  that  alUiough  the 
custom  of  the  profession  had  m^e  the  payment  of  such  fees  usual,  if  not  unireraal, 
as  a  means  of  securing  attention  and  civility,  yet,  as  t^ere  was  no  legal  demand,  the 
sum  payable  did  not  require  any  authoritative  limitation,  especially  as  it  seemed  to 
me,  that  counsel  always  had  it  in  their  power  to  prevent  dispute.  The  Common  Law 
Judges  bad,  however,  thought  it  right  to  interfere,  not  by  rule  of  Court,  as  was 
inacourately  stated,  but  by  the  direction  to  which  I  have  referred ;  uid  upon  the 
representation  that  serious  inoonvenienoes  existed,  and  would  probably  be  removed 
by  an  expression  of  opinicm  on  the  part  <ji  the  Judges,  an  answer  to  the  nmnorial, 
whioh  was  in  the  form  rather  of  an  opinion  tban  of  an  order,  was  signed  {Ordines 
Can.  167),  and  has  (as  I  have  reason  to  know)  been  very  commonly  acted  upon :  not 
always,  indeed :  for  the  Respondent  has  produced  several  instances  to  the  contnuy ; 
and  it  is  evident,  that  in  the  consideration  of  what  may  be  a  proper  gratuity, 
different  persons  will  feel  and  act  differently,  not  only  in  the  different  circumstances 
which  occur,  but  also  by  reason  of  entertaining  different  notions  of  liberdity.  I 
believe,  however,  that  the  sum  allowed  on  taxation  has  been  considered  as  affording 
the  general  role  for  the  amount  of  such  gratuities. 

p.1^  The  clerk's  fees,  though  not  legally  demandable,  had  so  far  become  the 
customary  means  of  obtaining  the  attention  iad  services  of  counsel,  that  they  were, 
to  the  amount  menticmed,  considered  as  expenses  fairiy  or  not  improperly  inenrred 
in  the  transaction  of  the  business  of  the  party ;  but  the  effed;  of  the  answer  given  to 
the  memoriid  (which  in  the  or^ment  was  inaoenrately  called  an  order),  is  not  tliat 
the  clerk  has  a  legal  right  to  demand  anything,  but  only  that  it  appeared  to  t^e 
Judges  who  signed  it^  that  the  sums  therein  mentioned  might  be  properly  allowed  in 
the  taxation  of  costs. 

Considering,  as  I  do,  that  the  Respondent  had  no  right  to  anything,  except  by  the 

fift  of  the  party,  or  of  the  solicitor  on  behalf  of  the  party,  I  think  Uiat  he  erred  in 
emanding  or  insisting  upon  anything  not  voluntarily  given  to  him :  oonsidering 
further,  that  the  amount  which  he  claimed  upon  the  occasion,  was  a  sum  of  money 
which  he  ought  to  have  known  would  not  be  allowed  on  taxation,  if  opposed,  and 
which  the  party  was  not  bound  to  allow,  and  which,  therefore,  the  solicitor  might 
have  to  pay  out  of  his  own  pockety  and,  lastly,  oonddering  the  improper  mode  in 
which  he  detained  the  sum,  not  only  without  the  gift  of  the  soluutor,  but  against  his 
repeated  remonstrances,  I  think  that,  the  error  ccmimitted  was  very  grea^  and  is  very 
much  to  be  regretted. 

It  does  not  appear  to  me  that  his  mere,  offer  to  pay,  or  return  the  excess  he  had 
improperly  detained,  ou^ht,  under  the  circumstances,  to  be  considered  as  any  repara- 
tion for  his  error :  the  right  was  not  abandoned ;  and,  although  I  have  no  jurisdiction 
to  give  any  relief  against  him,  I  think  that  Mr.  Cotton  has  very  great  reason  to 
complain,  and  he  comes  here  under  circumstances,  which,  notwithstanding  the 
dismissal  of  his  petition,  in-[116]-duce  me  to  think  that  he  ought  not  to  be  charged 
with  any  costs. 

I  beiieve  that  counsels'  clerks  are  generally  distinguished  by  honesty,  fideli^,  uul 
discretion.  I  consider  them  to  be  a  very  meritorious  class  of  mea,  to  whom  gnat 
respect  is  due,  and  I  mean  to  say  nothing  inoonsistmt  with  that  respect^  whidi  I 
think  they  so  generally  deserve :  but  the  circumstances  of  this  case  appear  to  make 
it  proper  for  me  to  state,  that  in  my  opinion,  they  best  consult  their  own  interest  and 
respectability,  and  the  highest  interests  of  those  upon  whom  they  depend,  and  whom 
they  are  bound  to  aerve,  when  th^  abstain  from  making  claims  whieh  they  eannot 
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\tgal\y  substantiate,  and  from  raising  questions  which  cannot  be  discussed  without 
fffejudice  to  themselves  and  others. 

The  condition  in  life  of  the  clerks,  and  their  means  of  livelihood,  mainly,  if  not 
entirely,  depend  on  the  fees  which  ^ey  are  allowed  to  receive,  acc<vdiDg  to  the  long 
emtinued  pmetice  and  eastern  of  the  pnrfession.  Under  such  oinmmstanoes^  it  may 
be  reaaonane  for  tiie  clerk  in  every  case  to  expect  to  receive  the  usiuU  fee ;  but  the 
fee  is,  in  its  legal  character,  a  mere  gratuity,  a  fovour,  indeed,  for  which  attention 
and  civility  are  reasonably  expected  in  return,  but  for  which  there  is  no  legal 
demand. 

The  snm  which  may  be  allowed  on  taxation  does  not  limit  the  sum  which  may 

rntaneousiy  be  bestowed  upon  the  clerk  as  a  fee ;  but  it  does  limit  the  sum  which 
solicitor  can  safely  pay  to  him,  without  the  special  direction  or  permission  of  his 
client,  and  in  ordinary  cases  it  seems  to  me,  at  least,  very  imprudent  in  the  counsel's 
clerk  to  indulge  a  hope,  or  so  to  conduct  or  express  himself,  as  to  indicate  an 

Xtation  that  he  [116]  may  or  ought  to  receive  a  greater  sum,  than  the  solicitor 
jpon  taxation  and  onjectifm,  be  allowed  to  charge  against  his  client. 

Norn. — "Neither  do  our  leuned  men  M  the  law  grow  to  good  estates  in  the 
commonwealth  by  any  illiberal  means  (as  envie  sometimes  su^esteth),  bat  in  a  most 
ingenious  and  worthy  manner.  For  the  fees  or  rewards  wht^  they  receive  are  not 
of  the  nature  of  wages  or  pay,  or  that  we  call  salary  or  hire,  which  are  indeed  duties 
certain  and  grow  due  by  contract  for  labour  or  service,  but  that  which  is  given  to  a 
learned  councellor  is  called  honorarium  and  not  mereeSy  being  indeed  a  gift  which  giveth 
honour  as  well  to  the  taker  as  to  the  giver :  neither  is  it  certain  or  contracted,  xot  no 
price  or  rate  can  be  set  upon  councel  which  is  anvaloable  and  inestimable,  so  as  it  is 
more  or  less,  according  to  circumstances,  viz.,  the  alrility  of  the  client,  the  wt^hiness 
of  the  councellor,  the  weightiness  of  the  cause,  and  the  custom  of  the  country. 
Briefly,  it  is  a  gift  of  such  a  nature,  and  given  and  taken  upon  such  temu,  as  albeit 
the  able  client  may  not  nwlect  to  give  it  without  note  of  ingratitude  (for  it  is  bat  a 
gmtuity  or  token  of  thankfulnes^  yet  the  worthy  ooaucwlor  may  not  demand  it 
without  doing  wrong  to  his  r^utation,  according  to  that  moral  rule,  'muUa  honeOe 
aaipi  posami,  qaet  Umm  hauds  peH  mm  poesmU.'"  (Preface  to  Sir  John  Davis's 
Beports,  p.  23.) 


[117]    In  re  Fyson.    Jan.  27,  March  2,  1846. 

[See  SxparU  Baaa,  In  re  Stt^^  1S47-48,  2  Ph.  576 ;  41  £.  R.  1066 ; 
In  re  JTosHy,  1866,  34  Bear.  468.] 

The  single  fact  that,  upon  a  transfer  of  a  mortgage,  a  mere  draft  bill  ot  costs  of 
the  mortoigee's  solicitor  is,  for  the  first  time,  produced  and  then  paid,  is  not  of 
itseli^  without  |iroof  of  pressure  or  fraud,  a  snfficient  **sped(U  oucumstanoe"  to 
antiiorizc  taxation  after  pa3rment,  nor  is  that  fact  suflicient)  coupled  with  over- 
charges which  are  not  so  gross  as  to  evidence  fraud. 

The  taxation  (under  the  6  &  7  Vict  c.  73)  of  a  solicitor's  bill  at  the  instance  of  a 
third  party  "liable  to  par"  is  regulatcn  by  the  relations  existine  between  the 
sdioitor  and  his  client^  uid  not  as  between  the  solieitw  and  such  third  party. 

This  was  a  petition  by  a  mortgagor,  for  the  taxation,  after  payment,  of  the  bill 
of  costs  of  the  Bespondente,  who  were  the  solicitors  of  the  mortgagees.  The  bilL 
amounting  to  £107,  Ss.,  had  been  incurred  upon  a  transfer  of  the  mortgage,  and  had 
been  paid  by  the  Petitioner's  solicitor,  without  any  objection,  on  the  24th  of  January 
1846.  On  that  occasion,  the  draft  1^1  of  costs  "had  been  produced,  uid  a  promise 
was  made  that  a  fair  copy  should  be  delivered  on  tiie  following  day :  this,  however, 
VIS  not  done  until  the  9th  of  April,  when  objections  were  nia£  to  the  items.  The 
petition  was  presented  within  twelve  months,  and  amongst  the  alleged  items  of 
overcharge  specified  in  the  petition  were  £6,  58.  for  "numerous  attendances," 
£1%  12a  for  abatoaets  of  the  mortgsge  deeds,  and  a  charge  of  £7  for  an  attested 


Digitized  by 


288 


IN  BE  FY80N 


•  WEkY.UL 


copy  of  the  deed  of  transfer  to  be  ke^t  by  the  mortgagee.  There  were  other  specified 
items  to  a  very  considerable  amount  in  tne  whole. 

Mr.  Turner,  in  support  of  the  petition,  ai^ed,  that  as  a  mere  draft  copy  of  the 
bill  of  coetB  had  been  delivered  on  the  34th  m  Januaiy,  the  Petitionar  had  had  no 
opportunity  of  emnining  the  items,  and  that  therefore,  the  bill  had  bom  paid,  nndw 
such  circumstances  as  not  to  preclude  the  right  of  moderatiog  it  upon  taxation. 

Secondly ;  that  the  items  complained  of,  which  he  commented  on  at  length,  oould 
not  be  supported,  and  afforded  a  sufficient  ground  for  directing  the  taxation  of 
the  bill. 

Mr.  Kindersley  and  Mr.  Kinglake,  emtrii,  insisted,  first,  that  in  this  case  there 
had  been  no  pressure,  and  [llfff  that  the  payment  had  been  voluntary ;  seccmdly, 
that  the  items  were  such  as  could  be  maintained  as  against  the  mortgagees,  who  alone 
were  the  clients  of  the  solicitor ;  and  even  if  there  were  overcfaai|^  they  were  not 
BO  groaa  as  to  be  evidence  of  fraud.  That,  therefore,  sufBcient  "  speoal  oircumstanoeB  " 
didnot  exut  to  warrant  the  taxation  <d  a  bill,  after  payment  without  [veasnre  or 
protest. 

Mr.  Turner,  in  reply. 

Thb  Master  of  the  Rolls  [Lord  Langdale].  If  I  were  to  make  an  order 
according  to  the  prayer  of  the  petition,  no  solicitor  would  ever  be  protected  aftor 
payment  of  his  bill 

This  petition  is  presented  by  a  mortgagor  for  the  taxation  of  the  bill  of  coats  of 
the  moitgagees'  solicitor.  The  late  Act  of  Parliament  (6  &  7  Vict,  c  73)  fJlows  such 
a  taxation,  and  it  has  been  carried  into  practical  operation  with  ^reat  effect.  It  is 
of  great  importance  that  this  jurisdiction  should  be  well  maintained,  but  of  equal 
importance  that  it  should  be  well  exercised;  for  considerable  mistakes  have  been 
made  in  respect  to  this  clause,  which,  if  not  correobed  by  deoiaifms,  would  lead  to 
great  inconvenience. 

Here  the  bill  has  been  paid,  but  this  settlement  will  not  stand,  if  there  be  soeh 
overcharges  in  the  bill  as  to  amount  to  fraud.  After  ^ymen^  the  qneetitnis  are, — 
what  is  the  amount  of  overcharge,  and  what  were  the  ciroumstanoes  under  which  the 
bill  was  paid  1  In  this  case,  the  mortgagor  gave  notice  to  pay  off  the  mortgage 
*  money  on  the  1st  of  July.  The  day  arrived,  the  [1193  mortgagees  had  made  arrange- 
ments for  lending  out  the  money  again,  and  in  that  respect  had  placed  themselves 
under  some  liability ;  and,  therefore,  it  was  of  importance  to  have  the  business  then 
completed.  The  money  was  paid  on  the  24th  of  January  ;  and  it  has  been  admitted, 
and  very  properly  so,  that  there  was  not  the  least  oppression  practised.  The  draft 
bill  of  costs  was  produced,  and  a  copy  was  promised.  That  was  fair  and  proper ; 
and  there  is  nothing  to  shew  that  the  bill  was  to  be  subject  to  any  further  examina- 
tion. The  payment  of  the  bill  upon  production  of  the  draft,  without  any  previous 
delivery  of  the  bill  itself,  is  not  alone  such  a  special  circumstance  as  will  induce  the 
Court  to  order  taxation  after  payment. 

Then  comes  the  qnestion,  is  there  a  sufficient  amount  of  overchar^  made  out 
here  1  First,  it  is  to  be  observed,  that  the  Petitioner  has  fallen  into  a  mistake,  which 
has  been  of  very  frequent  occurrence ;  mortgagors  think,  that  where  they  call  for  a 
taxation  of  'a  mortgagee's  solicitor's  bill,  they  have  a  right  to  alter  the  relation  of 
solicitor  and  client,  and  are  not  bound  to  pay  more  than  the  mortgiucees  could 
eatablish  as  against  them,  the  mortgagors.  There  is  nothing  in  the  Act  of  Parliament 
which  warrants  this  notion,  and  it  is  not  so.  The  bill  may  be  taxed  at  the  instance 
of  the  mortg^igor,  who  is  liable  to  pay  it ;  but  it  is  the  bill  between  the  mortgagee 
and  his  solicitor ;  and  the  mort^t^or  desiring  to  tax  it,  must  do  it  on  the  con£tion 
of  paying  what  is  due  to  the  solicitor  from  his  client  the  mortgagee,  which  possibly 
may  DC  more  than  the  mortgagee,  if  he  had  paid  it,  could  have  recovered  over  from 
the  mortgagor.  The  mort^gor  asking  taxation  ananst  the  solicitor,  has  merely  the 
ri^t  to  tax  the  bill  as  between  the  solictor  and  his  client  the  mortgagee.  It  is 
attempted  to  sustain  the  petition  on  the  ground  of  gross  overcharge.  Now  I  am  not 
prepared  to  say  that  all  these  items  could  be  maintained  on  a  tax-[120]-ation :  it  is 
not  necessary  to  come  to  such  a  conclusion ;  but  I  am  clearly  of  opinion,  that  there 
is  no  such  gross  overcharge  proved,  as  to  induce  me  to  say,  that  there  ought  to  be  a 
taxaticm  after  payment  in  the  absence  of  any  other  speciu  circumstance. 
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There  is,  then,  no  caee  of  preesure  at  the  time  of  the  pajrment,  and  no  such  itenu 
of  overcharge  as  to  evidence  fnuid;  in  otiier  words,  there  are  no  such  "spedal 
dreomstancei "  as  to  induce  me  to  order  the  taxation  of  tiiis  bill  of  costs.  Fw  these 
nssras,  the  petit&<Hi  must  be  dismissed  vitfa  costs. 


A  receiver  will  not  be  appointed  where  the  rights,  as  between  the  Plaintiff  and 
i       Defendant,  are  doubtful,  if  the  Defendant  has  obtained  the  legal  estate  witdunit 

fraud,  and  no  case  of  danger  as  to  his  security  is  alleged. 
The  Plaintiff  sued  as  heir,  and  the  answer  neither  admitted  nor  denied  that  he  held 

that  character :  Held,  that  this  alone  was  not  a  sufficient  ground  for  refnaing  a 

receivsr. 

The  testator,  John  Lanoaslure,  by  his  will,  dated  the  26th  da^  of  March  1816, 
gave  to  bis  brother  William  Lancashire  a  sum  of  £8700 ;  and  he  du>eoted  that  when 

i  his  daughter  Sarah  Lancashire  should  attain  her  age  of  twenty-one  years,  or  sooner 
if  he  should  think  proper,  he  should  lay  out  the  sum  of  £8700,  and  the  interest  which 
should  have  accumulated  thereon,  in  the  purchase  of  freehold  lands,  and  cause  the 
same  to  be  conveyed  to  his  daughter  for  life,  with  remainder  to  trustees  to  preserve 
emtingent  remainders,  with  remaint^  to  her  issue  in  tail  ^neral,  and  in  default  of 
aoch  issue  to  his  brother  William  Lancashire  in  fee. 

The  testator  died  soon  afterwards,  leaving  William  Lancashire  (his  l»rother 
trustee  and  executor),  Ann  Lancashire  (hia  widow),  and  Sarah  Lancashire  (his  only 
child  and  heir  at  law),  him  surviving.  William  Lancashire  proved  die  will,  and  in 
part  executed  the  tntst 

j         [121]  William  I«anoashire  (being  thus  entitled  in  fee^imfde,  m  remainder  expectant 

rn  the  decease  of  Sarah  Lancashire  without  issue,  to  the  estate  to  be  purchased  with 
£8700),  made  his  will,  dated  the  16th  of  April  1830,  and  he  thereby  devised  a 
ootain  real  estate  to  Ann  Lancashire  in  fee.  And  he  gave  the  residue  of  his  real 
ud  personal  estate  to  the  Defendants  Hutchinson  and  Ann  Lancashire,  upon  trust  to 
spply  the  income  in  the  maintenance,  &c,  of  his  niece,  Sarah  Lancadiire,  until  she 
attamed  twenty-one,  or  married  with  consent ;  "and  immediately  upon  the  happening 
of  either  oi  the  said  events,  upon  farnst  to  convey,  assign,  and  settle  all  the  said  trust 
estate^  monies,  and  premises,  and  the  accumulations  thereof  (if  any),  or  such  part  or 
parts  of  the  game  as  ihey  diadd  Ounk  pnpor,  to  the  use  or  for  the  benefit  of  Sarah 
Lancashire  for  life,"  with  remainder  to  her  children,  and  in  default,  "  to  tin  use 
<v  ior  the  benefit  of  tiie  said  Ann  Lancashire,  her  heirs,  exeontmi^  administratcvs, 
snd  assigns  abs(dutely ;  and  as  to  such  part  or  parte  of  the  said  trust  estate,  momee, 
and  premises,  which  his  said  trustees  should  not  think  proper  to  settle,  as  aforesaid, 
snd  witJi  respect  to  which  he  gave  them  on  ahaolute  duareliem,  upon  trust,  to  oonvey, 
sasign,  and  transfer,  the  sune,  unto  his  said  niece  Sarah  Lancashire,  her  heirs, 
executors,  administrators,  and  assigns  absolutely." 

The  testator  also  directed  certain  usual  powers  to  be  contained  in  the  settlenumt, 
snd  that,  to  invent  dispute,  it  should  be  submitted  to  and  approved  by  some  barrister 
of  ten  years'  standings  and  should  then  be  final,  binding,  and  conclusive  on  all  persons, 
end  slumld  not  afterwards  be,  in  any  way,  altered  or  questioned.  The  will  also  con- 
tained a  power  for  the  acting  trustee,  "  with  the  consent  of  the  person  or  persons  for 
the  time  being  beneficially  entatled  to  the  said  premises,"  to  appoint  [122]  new 
trastees^  in  the  triace  <rf  a  trustee  dying,  or  declining  to  act 

By  a  oodidC  dated  the  12tii  <»  June  16S0,  the  testator  postponed  the  time  of 
making  tbe  settlement  directed  by  the  will,  tall  Sarah  Lancashire  should  attain  die 
age  of  twenty-five  years. 

William  Lancaahire  died  in  January  1831,  and  his  will  was  proved  by  Hutchinson 
and  Ann  Lancashire. 

By  an  iodentore,  dated  die  lOUi  of  December  1831,  the  Defradant  (kbome  was 
iobsbtiited  as  a  trustee  in  die  plaoe  <A  Hutohinsmi. 


[120]   Lancashibx  v.  Lancashi&I!.   Nov.  18,  1845. 
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In  the  years  1834  and  1636  estates  called  Alveraton  and  Kirby  Bellars  were 
purchased  with  part  of  the  legacy  of  £8700,  but  do  settlement  was  made  of  thecL 
'  la  Hay  1840  Sarah  attained  twenty-fire,  and  poaee«ioa  was  delivwed  to  faM*  of 
the  real  and  personal  estate.  She  died  intertate  and  nnmartied  in  July  1642,  and.  at 
faer  death  no  settlement  had  been  made  of  the  property.  Her  modier  Ann  Lancaahire 
took  out  administration  and  entered  into  poeseseion  ol  Uie  estates. 

The  Plaintiff  (George  Lancashire  claimed  to  be  the  heir  at  law  of  Sarah,  and  also 
of  the  testators  John  and  WilUam,  and  as  such,  insisted,  that  as  no  settlement  had 
been  executed  in  pursuance  of  the  will  of  William  Lancashire,  he  was  entitled  to  the 
real  estate  purchased  out  of  the  sum  of  £8700,  and  to  the  residue  of  that  sum 
remaining  uninvested. 

In  September  1 842  negotiations  were  entered  into  between  Uie  Plaintiff  and  Uie 
Defendant  Ann  Lanca'{l^]-shu^  tfaroogh  their  solicitois,  in  relati<m  to  the  claim 
theiormer,  the  I>efen<uint  holding  out  that  she  was  open  to  an  amicable  adjustmeDt^ 
without  the  tedious  and  expensive  interference  of  the  Court  ot  Chanoeiy,  if  the 
Plaintiff  could  establish  any  right. 

On  the  4th  of  October  1842  the  Plaintiff  furnished  his  pedigree,  whidi  undwirent 
some  investigation  at  a  meeting  on  the  9th  of  Novembinr;  ba^  on  tiie  19th  of 
December,  the  pedigree  was  returned,  with  a  statement^  that  the  tiiutees  of  the  will 
of  William  Lancashire  had  executed  a  settlement  of  the  estates. 

It  turned  out,  that,  pending  the  negotiations,  a  deed,  bearing  date  the  let  of 
November  1842,  was  executed  oy  Ann  Lancashire,  Osborne,  and  John  Hutchinsoo ; 
by  which  the  trust  property  devised  by  the  wills  of  John  Lancashire  and  William 
Lancashire,  on  trust  to  be  conveyed  and  settled  for  the  benefit  of  Sarah  Lancashire 
with  such  remainders  as  before  stated,  was  convened  and  assigned  to  Gantrell  and 
Osborne,  in  trust  for  the  benefit  of  Ann  Lancashire  absolutely.  The  deed,  thouefa 
bearing  date  the  lat  of  November,  was  not^  in  iaebt  executed  Hntehinson  until  we 
16th  m  December,  and  its  existence  was  first  stated  to  the  Plamtiff  on  the  19th. 

By  this  bill,  filed  on  the  29th  of  May  1844,  the  Plamtiff  insisted  that  he,  as  heir 
at  law  of  San^  John,  uid  William  Lancashire^  was  entitied  to  the  estates  eomi^ised 
in  the  trusts  of  the  two  wills.  He  prayed  to  have  the  deed  of  November  1842 
delivered  up  to  be  cancelled,  and  for  aH  such  relief  as  he  was  entitled  to  as  such  fa^. 

By  her  answer,  the  Defendant  Ann  Lancashire  did  not  deny,  but  said  she  did  not 
know,  and  could  not  set  [124]  forth  as  to  her  belief,  or  otherwise,  whether  Sarah 
Lancashire  the  daughter  of  John  Lancashire  did  leave  the  Plaintiff  her  heir  at  law 
her  surviving,  or  how  the  contrary  was  to  be  made  out,  or  who  was  such  heir  at  law, 
or  whether  the  Plaintiff  was  also  the  heir  at  law  of  John  Lancashire  and  William 
Lancashire,  or  either  of  them,  or  who  was  such  heir  at  law ;  but  she  insisted,  that  the 
Plaintiff  was  not,  as  heir  or  otherwise,  entitled  to  the  trust  premises  in  question.  She 
also  all^;ed,  that  the  power  g^ven  to  her  and  Hutchinson  by  the  will  of  William 
Laneaahire,  to  convey,  assign  and  settle  the  trust  estate,  moniea  and  premises,  aa 
thttein  mentioned,  was  a  subsisting  poww,  notwiUkstaoding  the  deaw  ci  Btarah 
Lancashire.  She  nid  that,  being  so  advised,  the  deed  of  the  lat  of  November  1843 
was  executed  accordingly. 

A  motion  was  now  made,  on  behalf  of  the  Plaintiff,  for  a  receiver  of  the  rents  and 
profits  of  the  estates  at  Alverston  and  Kirby  Bellsfs. 

Mr.  Turner  and  Mr.  £.  Webster,  in  support  of  the  motion.  The  heir  at  law  has 
a  clear  title  to  the  property  until  the  Defendant  has  established  the  validity  of  the 
deed  of  1842,  which  is  disputed.  There  being  a  primA  facte  titie  in  the  heir,  the 
Court  ought  to  appoint  au  indifferent  person  to  secure  the  rents  pending  the  litiga^on. 
It  is  not  denied  that  the  Plaintiff  fills  the  character  of  heir :  the  Defendant  merely 


appears  to  hare  been  tiie  ease  in  SiiweU  v.  WiSdau  (Jacob,  280),  where  the  Defendant 
stated  his  ignorance  the  title  of  the  PUdnt^  yet  Lora  Eldon  appointed  * 
receiver. 

The  settlement  was  not  a  due  execution  of  the  power.  It  is  plain,  from  the  fact 
Chat  Sarah  was  put  into  the  [125]  absolute  possession  of  the  whole  property  on  her 
■attaining  twenty-five,  that  no  intention  existed  of  settiing  it,  and  that  the  power  waa 
abandoned,  and  the  discretion  executed.   Again,  Osborne  waa  never  duly  a{q>ointed 


professes  to  be  ignorant -of  the  fact 
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toostee,  lij  reason  of  party  whoee  oonunt  wu  neowwur  being  a  minor,  and  the 
fioneanenoe  of  HatchinBon,  eleven  years  after  he  had  retired  from  the  tmst^  gave  no 
Tslidily  to  the  deed  of  1842,  the  ntore  so,  as  he  refused  to  ezeeate  it»  ezoejtt  under 
an  indemnity. 

If  the  Plaintiff,  instead  of  entering  into  a  correspondence  with  the  Defendant,  had 
filed  his  bill  before  the  execution  of  the  deed  of  1843,  the  Court  would  have  appointed 
a  receiver,  who  would  not  have  been  disch^ged  upon  the  execution  of  the  deed,  for 
DO  sanction  would  have  been  given  to  any  alteration  of  the  rights  of  the  parties 
pendente  UU. 

They  commented  on  the  mala  fides  of  the  Defradaot,  in  procuring  the  execution 
of  the  deed  pending  the  negotiations,  and  on  certain  misrepresentations  as  to  the  time 
at  which  tiie  deed  had  been  encuted. 

Mr.  Kindersley  and  Mr.  Bolt,  om/rA,  for  Ann  Lancashire.  It  is  a  common 
experiment  for  a  party  to  attem|itk  npcm  an  interlocutory  a^lication  for  a  reoeiver, 
to  obtain  from  the  Court  an  opinion  on  the  merits  of  a  case^  in  order  to  ^ect  a  com- 
]Ht)mi8e ;  but  the  Coiut  ^^^^  carefully  abstains  from  expressittg  any  such  opinion 
(aee  The  Skmner^  Company  v.  The  Irish  Sodeiy,  1  MyL  &  Cr.  162),  except  at  tiie  hearing, 
aod  therefore  it  would  be  improper,  on  behidf  of  the  Defendant,  to  enter  into  that 
question  farther  than  is  absolutely  necessary. 

[126]  However,  to  entitle  the  Plaintiff  to  a  reoeiver,  he  must  make  out,  first,  that 
be  is  heir  at  law,  otherwise  he  has  no  loeus  sUutdi.  This  is  like  the  case  of  Bviless  v. 
FUnt  (4  MyL  &  Cr.  602),  where  an  application  was  made  by  the  Plaintiff,  suing  as 
heir  at  law  for  payment  of  money  into  Court,  and  the  Defendant  by  his  answer  said, 
be  did  not  know,  &c,  whether  the  Plamtiff  was  heir  at  law.  Lord  Gottenham  refused 
die  ^iplica^n  on  the  ground  of  l^ere  not  having  been  a  sufficient  admission  of  the 
Plaintifra  title.  Sneh  is  the  case  here,  for  anything  that  appears  the  Fbuntiff  is  a 
sbanger  to  the  partaes  under  whcnn  he  daims. 

Seoondly,  even  supposing  the  Plaintiff  to  be  heir,  he  most  still  make  out  that  the 
instrument  of  1842  is  such  that  it  cannot  stand  in  equity.  If  the  testator  thought 
fit  to  intrust  the  Defendant,  as  an  object  to  be  benefited,  with  the  discretion,  she  was 
perfectly  justified  and  right  in  executing  it.  Had  she  abstained,  her  rights  might 
have  been  destroyed,  and  the  question  could  never  have  been  tried  unless  there  had 
been  an  execution.  Even  where  a  party  executes  a  power  of  appointment,  and 
thereby  defeats  a  judgment  against  him  affecting  his  estate,  the  Court  does  not 
eonsider  it  a  fraud,    (beetles  v.  Shearly,  3  M^l.  &  Cr.  112.) 

The  Defendant  has  the  legal  estate,  obtained  without  fraud,  and  it  is  "an  extreme 
case "  where  the  Court  takes  the  possession  from  a  party  having  the  le^l  estate : 
Liogd  V.  Passingham  (16  Vea.  pu  70),  in  which  case  Lord  £ldon  said: — "The  Court 
interposes,  by  appointing  a  receiver  against  the  legal  title,  with  reluctanee,  compelled 
by  joditual  necessity,  the  effect  of  fraud  clearly  proved,  and  imminent  danger.  All 
thue  circumstances  are  wanting  in  the  ^127]  present  case,  for  there  has  been  no  fraud 
practised,  and  no  danger  or  insolvency  is  even  alleged. 

There  has  been  no  moZa  fides  on  the  part  of  the  Defendant ;  she  was  justified  in 
taUnc  every  step  necessair  for  her  own  security,  and  nothing  she  has  dtme  can  affeot 
^  PUintiff's  right  if  she  had  not  the  power  of  doing  it. 

Thb  Mastsr  of  the  Bolls  [Lord  Langdale].  It  is  of  sreat  importance  to  deter- 
mine in  what  oases  the  Court  will  grant  a  receiver.  Here,  the  Defeiulant  has  the  ^gal 
estate,  and  she  also  claims  to  be  the  equitable  owner,  in  the  absence  of  fouid  and 
eontrivance. 

I  eonfeas  I  shoold  have  overcome  any  difficulty  arising  from  tlie  cireiimfltanoe  l^t 
the  tide  of  the  PUuntifl^  as  heir,  is  not  sufficiently  admitted  by  the  answer.  But  tiiere 
are  tiie  questions,  whether  there  is  a  sufficient  degree  of  presumption  in  favour  of  the 
I^ntiff^  title,  and  whether  the  Court  ou^ht  to  interfere  on  the  ground  of  danger,  or 
of  any  fraud  practised  bv  the  Defendant^  m  obtaining  the  legal  estate,  after  a  claim 
had  been  made  by  the  Plaintiff. 

It  is  to  be  observed,  that  when  Sarah  attained  the  age  of  twenty-five  years,  the 
pwBonal  estate  was  given  to  her  absolutely,  and,  by  that  gift,  became  freed  from  all 
the  trusts  of  this  settiement.  She  was  also  put  into  possession  of  the  real  estate ; 
bnt  unleaa  an  absolute  gift  of  the  real  estate  ie  to  be  implied  from  the  absolute  gift  of 
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tiie  persoDal  estate,  there  is  nothing  material  in  tiie  foot  of  poweancm  of  the  real  estKte 
having  been  given  to  her,  because  she  was  entitled  to  that  possession,  whether  the 

property  was  settled  or  not.  Her  being  [1281  put  into  possession  of  the  real  estate, 
does  not,  primd  fade,  seem  to  afford  anytfaiog  like  a  presumption  that  no  seUlement 
was  in  contemplatioD.  However,  the  fact  tl^t  nearly  two  years  elapsed  without  any 
settlement  having  been  made,  does  f^ord  some  presumption  that  they  did  not  intend 
to  do  it ;  but  it  is  not  conclusive. 

In  this  state  of  things,  and  in  the  month  of  July  1842,  Sarah  died  unmarried,  and 
upon  her  death,  such  interest  as  vested  in  her  in  fee,  of  course,  descended  to  her  heir 
at  lav.  The  Plaintiff  claims  to  be  heir  at  law,  and  if  such  be  the  case,  he  will  be 
entitled  to  any  right  which  cui  be  acquired  in  that  capacity.  On  the  other  side,  the 
Defendant  says,  "  no,  you  do  not  get  an  indefeasiUe  interest  as  heir  at  law,  for  th» 
estate  was  vested  in  trustees,  who  mui  a  dimnetionary  power  to  make  a  settlement  and 
you  can  only  claim,  on  the  ground  that  that  discretion  was  not  exorcised,  and  oaanot 
now  be  legally  exerdsed."  ft  is  alleged,  on  the  part  of  Ann  Lancashire,  who  is  entitled 
to  the  remunder  under  any  settlement,  that  the  settlement  might  be  made  at  any 
time,  and  that,  although  Sarah  is  dead,  and  has  left  no  issue,  still  that  she,  Ann 
Lancashire,  who  is  entitied  in  remainder,  provided  that  a  settlement  was  made,  u 
entitled  to  take  advantage  of  the  discretion  given  to  her  as  a  trustee,  and  exercise 
it  by  making  a  settlement,  and  then  to  enjoy  the  benefit  under  itu  WhetAier  this  is 
right  or  not,  is  the  question  to  be  determined  in  tke  cause. 

I  quite  agree,  that  if  the  Plaintiff,  havine  a  vested  interest  subject  to  power,  bad 
filed  a  bill  before  that  settlement  of  the  Ist  m  November  1842  had  biaen  executed,  and, 
upon  a  motaon  for  a  receiver,  t^e  Defendant  had  said  "  I  claim  a  right  to  give  myself 
^e  legal  estate,"  die  Court,  under  such  circumstances,  would  have  appointed  a  receiver ; 
uid  I  think  it  eztonndv  probable,  [129]  that  the  receiver  having  been  race  appointed, 
would  not,  upon  the  Defendant's  exercising  the  discretion  in  her  favour,  have  been 
discharged.  I  cannot,  however,  agree,  that  it  is  the  same  thinj^  in  the  present  ease, 
because  here  the  deed  was  executed  before  the  suit  had  been  instituted.  It  was  done 
under  circumstances  which  may  or  may  not  be  right ;  I  do  not  feel  quite  satisfied 
about  it. 

It  seems  a  strange  thing  that  the  Plaintiff  (who  as  heir  at  law  was  claiming  the 
whole  estate,  M;ainst  a  person  in  possession,  who,  as  he  alleges,  had,  and  was  known 
to  have,  no  right  whatever),  should  have  proposed  any  compromise  to  take  a  part,, 
she,  being  according  to  his  statement,  clearly  entitled  to  nothing  j  but  if  the  Defen- 
dant was  known  to  have  the  power  of  creating  for  herself  a  legal  right  under  the 
duMiretionary  power,  than  I  do  not  think  the  tmer  (rf  a  oompromise  at  all  singuhu*. 
If  that  were  the  real  state  of  the  case  (which  I  have  not  the  means  of  knowing,  though 
it  has  been  so  represented),  then  I  do  not  think  the  course  of  proceeding  adopted 
by  the  Defendant  was  so  objectionable  as  it  would  at  first  appear.  On  the  otiier 
hand,  if  she  had  no  right  at  all,  and  the  claim  being  made  upon  her  by  the  heir  to 
deliver  up  the  estate,  sbe  drew  him  into  an  explanation  of  his  title  as  heir,  without 
informing  him  that  she  was  adversely  oluming  the  proper^,  then,  althongb  I  canned 
say  that  it  amounts  exactly  to  a  fraud,  still  it  is  a  course  of  proceeding  which  cannot 
be  very  well  approved  of.  The  question,  however,  is,  whether,  under  the  circum- 
stances, there  being  a  doubtful  right  between  these  parties,  and  the  Defendant- 
having  obtained  the  legal  estate  witnout  fraud,  and  there  being  no  danger  alleged  as 
to  the  security  for  the  rents  and  profits,  I  <»ight  to  grant  a  receiver;  and,  upon  thfr 
whole,  I  am  of  opinion  that  I  ought  not 

[130]  The  only  order  I  can  make  is,  as  to  tibe  production  of  the  books  and  papers- 
as  a«-eed.  It  is  the  common  course  that  where  a  parl^  asks  for  something  he  is 
endued  to,  and  also  for  something  that  he  is  not  entitied  to,  he  pays  the  costs  of  the- 
motion,  though  it  succeeds. 

I  do  not  think  that  this  is  a  case  altogether  of  that  sort,  and,  tiierefore,  the  costs, 
this  motion  must  be  costs  in  the  cause. 
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[ISO]   BUTTKBWOBIH  V.  Habvkt.   Feb.  26,  Nov.  26,  36,  1846. 
[S.  a  9  Jar.  999.] 

A  teatator  gave  his  red  and  penonal  estate  after  paring  four  uinaitiea,  to  one  for 
lif«^  and  uter  his  death,  he  directed  his  personal,  uid  the  prodnoe  of  his  real,  estate 
to  be  divided  amongst  the  children  of  A.  living  at  the  testator's  death,  when  the 
youngest  attained  twenty-one,  if  the  annuitants  should  be  then  dead ;  but  if  not,  then 
bis  trustees  were  either  to  invest  it  and  pay  and  apply  the  residue  of  the  income  in  the 
BIkaiDteDanoe,  &c,  of  the  children,  according  to  their  disoretion,  or  accumulate,  such 
aooumulations  to  be  paid,  after  the  death  of  the  surviving  annuitants,  with  the 
original  shares.  There  was  a  gift  over  in  the  event  of  the  death  of  any  child  who 
should  become  entitled  to  a  distributive  share  before  his  share  became  "  payable." 
Oneof  the  children  predeceased  an  annuitant  Held,  neverUieleae,  that  the  bequest 
was  vested,  and  that  the  gift  over  did  not  take  effect 

The  testator,  by  his  will,  after  giving  four  annuities  for  life,  devised  and  bequeathed 
his  real  and  personal  estate  to  trustees,  upon  trusty  after  payment  of  the  annuities,  to 
pay  the  income  to  his  brother  for  life,  and,  after  his  decease,  to  sell  his  real  estate,  fpr 
the  benefit  of  the  persons  interested  therein ;  and  to  divide  the  monies  to  arise  by 
such  sale  or  sales,  and  the  residue  of  his  personal  estate  and  effects,  "  unto  and  amongst 
all  and  every  the  children  of  Mary  Harvey,  as  should  be  living  at  the  time  of  the 
testator's  decease,  share  and  share  alike,  when  the  youngest  of  such  children  should 
have  attained  his  or  her  age  of  twenty-one  years,"  if  the  annuitants  should  be  then 
dead ;  but  if  the  annuitants  survived  the  tenant  for  life,  then  to  [1^]  invest  the 
purchase-monies,  and  to  pay  and  ^pply  the  residue  of  the  income  of  the  whole  estate, 
for  and  towards  the  maintenance,  education,  and  advancement  in  the  world  of  the 
children  of  Mary  Harvey  as  aforesaid,  in  such  manner,  and  in  such  proportions,  as  the 
trastees  should  think  most  fit  iot  tiie  benefit  of  the  said  ohildren,  or  otherwise  to 
accumulate,  as  the  trustees  should  deem  it  most  to  their  advantage ;  such  aocnmula- 
tk»DS  to  be  paid  or  transferred,  from  and  after  the  decease  of  tne  survivor  of  the 
annuitants,  to  the  said  children  of  Mary  Harvey  as  should  be  living  at  the  time  of 
the  testator's  decease,  share  and  share  alike,  together  with  their  original  shares  of  the 
said  principal  monies  to  arise  from  the  sale  of  nis  real  estatei^  and  the  residue  of  his 
personal  estate  and  effects. 

The  will  then  proceeded  to  provide,  "that  in  case  any  or  either  of  the  children  of 
Mary  Harvey,  who  should  become  entitled  to  a  distributive  share  of  the  said  monies, 
according  to  the  intent  and  meaning  of  that  his  will,  should  depart  this  life  before 
tiie  same  should  become  paya^le^  leaving  issue  lawfully  begotten,  then  he  gave  and 
heqaeathed  the  share  or  shares  of  him,  her,  or  them  so  dying  leaving  issue,  unto  his 
or  their  child  (if  but  one),  or  children  (if  more  than  one),  in  equal  shares  and  pro- 
portions; nevenrtheless,  such  last-mentioned  child  or  ohildren  to  take  only  the  share 
his,  her,  or  their  father  or  mother  would  have  been  entitled  to,  if  living." 

And  in  case  any  or  either  of  the  children  of  Mary  Harvey  should  depart  this 
life,  before  his,  her,  or  their  distributive  share  of  the  said  monies  should  become 
payable,  without  leaving  issue  as  aforesaid,  then  he  gave  and  bequeathed  the  share  of 
nim,  her,  or  them  so  dying  without  issue,  unto  the  survivor  or  survivors  of  them. 

P323  The  testator  died  in  1811,  the  tenant  for  life  died  in  July  1826,  and  the 
last  annuitant  died  in  May  1843. 

Martha,  the  youngest  of  the  children,  attained  twenty-one,  and  upon  her  marriage, 
her  share  was  settled  so  as  to  eive  a  life  interest  to  her  husband  Mr.  Itoberts.  MarUut 
died  in  January  1843,  in  the  lifetime  of  the  surviving  annuitant^  leaving  one  child. 
The  question  was,  whether  the  sfawe  of  Mutha  belonged  to  her  child ;  or  was  subject 
to  the  trusts  of  the  settlement,  under  which  her  husband  was  entitled  to  a  life  interest 
It  was  admitted,  during  the  argimient,  that  the  annuities  did  not  ezfaaost  the  whole 
income. 

Mr.  Turner  and  Mr.  Gookerell,  for  the  trustees. 

Mr.  Bol^  for  Mr.  Roberts,  the  hnsbood.   Martha  took  a  vested  interest,  wid  it 
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was  validly  settled  on  her  marri^e,  bo  as  to  give  ber  husband  a  life  interest  The 
question  depends  on  the  oonstruotion  of  the  word  "parable,"  which  is  ambiguous.  It 
has  reference  to  the  legatees  attaining  twenty-one,  and  not  to  the  death  of  the  annui- 
tants. The  oases  authorize  this  construction.  In  SttlUfaa  y,  fFUson  (16  Yes.  168),  a 
testator  gave  s  life-estate  in  the  residue  to  his  mother,  and  after  her  decease,  upon 
trust  to  pay  and  touufer  it  to  his  four  nephawe,  their  shares  to  be  paid  at  twraty- 
one ;  with  a  gift  over  in  case  of  uiy  <rf  thor  deaths  befture  their  shares  l>ecame jp^nUe. 
A  nephew  attained  twenty-one,  and  died  in  t^e  life  of  the  tenant  for  life,  and  it  was 
held  that  the  word  "payable"  referred  to  the  majority,  and  not  to  the  period  of 
distribution.  So  in  a  v^  recent  case  of  Jones  v.  Jones  (13  Sim.  561).  "A  testator 
bequeathed  £10,000  [13!^  in  trust  for  his  son  J.  L.  J.  for  life,  remainder  in  trust 
for  the  children  of  J.  L.  J.,  when  and  as  they  should  attain  twenty-one,  as  tenants 
in  common,  and,  if  any  of  them  should  die  before  their  shares  became  payable,  leaving 
issue,  their  shares  to  be  paid  to  their  issue }  but  if  any  of  them  shomd  die  before 
their  shares  became  payable,  leaving  no  issue,  their  shares  to  be  paid  to  the  sur- 
vivors at  the  same  time  as  their  original  shares  should  become  payable ;  and,  if  J.  L.  J. 
should  have  no  child,  or,  having  such,  they  should  all  die  under  age  and  without 
issue,  then  the  trust  fund  to  sink  into  the  residue,  which  the  testator  gave  to  two  (rf 
his  other  children.  J.  L.  J.  had  four  children,  all  (rf  whom  attained  twenty-one ;  one 
of  them  died,  in  his  lifetime,  without  issue.  It  was  held,  that  'payable'  meant 
'attain  twenty-one,'  and,  consequently,  that  one-fourth  of  the  fund  vested  in  the 
deceased  child." 

The  present  case  is  placed  beyond  all  doubt,  by  the  wovision  iorpayiwni  for  the 
"  maintenance  education,  and  aavancement  in  Uie  wwld,"  during  the  lives  of  the 

annuitants. 

The  word  "  payable,"  therefore,  refers  to  the  majoritiy  of  the  l^atee^  and  not  to 
the  period  of  distribution.   (2  Jarman  on  Wills,  701.) 

Mr.  W.  W.  Cooper,  for  the  child  of  Mwtha.  Martha,  having  died  in  the  life  of 
the  annuitants,  did  not  teke  a  vested  interest  There  is  no  substantive  gift  to  the 
children  of  Mary  Harvey,  except  in  the  direction  to  divide  and  pay ;  therefore  the 
period  of  vesting  was  the  time  of  payment,  or  the  deat^  of  the  surviving  annuitant 
Secondly,  there  is  an  express  gift  over  to  [1341  the  children  of  any  child  of  Uary 
Harvey  who  should  die  before  her  distributive  share  became  payable. 

[The  Master  of  the  Bolls.  The  annuities  did  not  exhaust  the  whole,  and  the 
trustees  were  authorized  before  the  deaths  <rf  the  annuitants  to  divide  the  surjdns 
amongst  the  children  of  Mary  Harvey.] 

In  that  view,  the  property  might  vest  at  different  times,  as  in  OasheU  v.  Hamum 
(6  Ves.  159),  where  it  was  h^d  tlwt  it  vested  only  as  it  was  received.  He  also  cited 
mm  V.  PlaskeU  (4  Beav.  208)  and         v.  Nmnan  (V.-C.  £.  July  24, 1844). 

Mr.  Hood,  for  other  parties. 

Mr.  Bolt,  in  reply. 

The  Mastkb  of  the  Bolls.  I  wilt  look  at  the  will,  and  give  my  opinion 
to-morrow. 

Mb.  25.  Thk  Master  of  the  Bolia  [Lord  Langdale]  held,  that  the  husband 
was  entitled  to  a  life  interest. 


[136]  Skipwobth  v.  Skipwobth.  Jan,  17,  1846. 

Upon  the  face  of  an  award,  the  u-bitrator  appeared  to  have  improperly  disallowed  a 
sum  of  £818.  On  an  application  to  a  Court  of  Equity  to  set  aside  the  award,  the 
Bespondent  oflPbred  to  allow  it  Hehl,  neverthelm^  that  the  award  must  be  set 
aside. 

The  Plaintiffs  were  the  parties  beneficially  interested  under  the  will  of  the  testator 
of  which  the  Defendants  were  trustees.  By  the  decree,  certain  accounts  were  decreed 
to  be  taken  before  the  Master,  and  difficulties  having  arisen  in  taking  tiie  account  of 
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the  inrofits  mide  by  the  Pefeodaatfl  on  the  testator's  farm,  the  point  was,  by  agree- 
ment between  the  parties  referred  to  arlntration. 

The  u-bitraton  by  their  award,  made  in  August  1843,  awarded  for  profits  a  sum 

of  £818  beyond  j£2574  which  had  been  accounted  for  by  the  Defendanta  in  their 
aoBwer,  and  making  an  aj|;gregate  of  X3392,  and  a  charge,  upon  the  footing  of  this 
award,  having  been  broagnt  in,  was  allowed  by  the  Master. 

Further  difficulties  arose  on  the  quesried  items  of  other  parts  of  the  accounts,  and 
the  parties  again  agreed  to  refer  their  differences  to  Mr.  Pugh.  Accordingly,  by  an 
sgreement  dated  in  August  1845,  made  between  the  parties,  reciting  that  it  had  been 
ascertained,  in  the  prosecution  of  the  said  decree,  that  the  Defendants,  in  the  carrying 
on  and  management  of  the  farm  and  farming  business  of  the  testator,  from  the  time 
of  his  death  to  the  month  of  May  1832,  had  made  profits  to  the  amount  of  X3392, 14s., 
as  the  Defendants  did  tiiereby  acknowledge,  and  also  reciting  that  the  accounts  of 
the  personal  estate  of  the  rente  and  profits  of  the  real  estates,  and  of  the  nudntenuice 
aad  edhoation  of  die  testator^s  children,  had  not  then  been  taken,  or  the  balance  due 
[L36]  from  Thomas  Skipworth  in  reniect  thereof  ascertained,  it  was  agreed  by  the 
parties  thereto,  that  they  would  abide  by,  observe,  perform,  and  keep  the  award, 
order,  and  determination  of  Mr.  Pugh,  of  and  concerning  the  accounts  of  the  Defen- 
dants, of  the  personal  estate  of  the  testator,  and  the  rente  and  profits  and  proceeds  of 
his  real  and  copyhold  estates,  and  the  money  expended  in  the  maintenance  and 
education  of  the  infant  children  of  the  testator ;  and  the  profits  and  produce  of  the 
farm  and  farming  business  carried  on  by  the  Defendants,  so  far,  and  so  far  only,  as 
the  said  profits  and  produce  had  not  then  already  been  ascertained,  and  of  and  con- 
cerning all  matters  whatsoever  in  difference  between  the  Flaintifis  and  the  Defendants, 
relating  to,  or  at  all  concerning  the  same  accounts,  or  arisinE  out  of  the  same. 

And  it  was  thereby  agreed,  that  the  said  arbitrator  should  have  full  power  to 
decide  all  matters  in  diffsruice  between  them  touching  tiie  said  accounts. 

The  arbitrator,  by  his  awu^  dated  in  November  1845,  found  a  balance  of  £1197 
due  from  the  Defendants;  and  he  stated,  "that  on  taking  the  said  accounts,  he  had 
not  chaiged  the  said  Thomas  Skipworth  with  the  sum  of  £818,  alleged  to  be  the 
amount  of  gains  and  profits  which  the  farm  ought  to  have  yielded,  more  than  were 
accounted  for,  as  stated  in  the  first  award." 

The  Flaintifis  presented  a  petition,  praying  that  the  award  might  be  set  aside  on 
several  grounds,  and  amongst  tiiem,  on  tJie  ground  of  the  exclusion  of  the  £818  from 
the  account 

Mr.  Turner  and  Mr.  J.  H.  Taylor,  in  support  of  the  petiticm,  relied  on  the  rejection 
hj  the  arbitrator  of  the  sum  of  £818,  which,  by  agreement  between  the  parties,  [137] 
was  an  admitted  item,  as  invalidating  the  award.  They  also  raised  other  objections 
to  the  award ;  but  as  the  Court  cm  not  come  to  any  conclusion  on  ^em,  it  is 
Qoneoessarj  to  state  them. 

Mr.  Kindersley  and  Mr.  Sidebottom,  om/rd,  argued,  that  the  award  was  valid, 
that  the  whole  matters  of  dispute  having  been  referred  to  the  arbitrator,  nothing 
having  been  definitively  settled  by  the  Master,  who,  until  making  his  report,  might 
have  received  new  charges  and  evidence  on  every  item.  They  said,  however,  that 
they  were  not  desirous  that  the  £818  should  be  excluded  from  the  account,  and  that 
the  Court  mi^ht  separate  that,  which,  upon  the  face  of  the  award,  appeared  valid, 
from  that  which  was  invalid,  and  thus  set  the  matter  right,  without  remitting  the 
parties  to  the  jurisdiction  of  the  Master :  Knox  v.  Symmonds  (1  Ves.  jun.  369)  was 
cited. 

The  Mastee  of  the  Rolls  pjord  Lanj^e].  If  it  had  not  been  for  the  sum  of 
X81£^  I  should  have  had  considerable  difficulty  in  agreeing  with  any  one  of  the 
Fetitioners'  propositions,  wttA  a  view  of  founding  an  order  upon  them ;  but  with 
respect  to  that  sum  I  do  not  see  any  way  of  escaping  from  the  objection  to  the 
award. 

Several  matters  of  account  appear  to  have  been  depending  between  the  Plaintiffs 
sad  the  Defendants ;  first,  the  account  relating  to  t^e  personal  estate ;  next,  the 
aoooimt  relating  to  the  rents,  profits,  and  produce  of  the  real  estate ;  then  the  account 
of  the  farming  profits ;  and,  lastly,  the  account  of  the  monies  applied  for  the  main- 
tsnanoe  and  edncation  of  some  of  the  infants.   These  accounts  bad  {nrooeeded  a  long 
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way  m  the  Mas^lSSJ-ter*!  office^  Hie  eharges  had  been,  as  in  all  aoeh  eaaes  they 
must  be,  pnrisioiudly  allowed.  With  respect  to  tiie  fanning  profits^  it  is  naoosssiy 
to  observe,  that  the  eharge  allowed  oonsiBted  partly  of  that  which  appeared  in  the 
answer  of  the  Defendants,  and  partly  of  a  sum  of  money  which  had  been  foaod  upon 
a  former  reference  to  arbitration.  I  may  observe,  that  parties  often  act  very  wisely, 
when  they  refer  a  litigated  point  to  the  arbitration  of  some  disinterested  indtvidnal, 
who  mav  settle  it  between  them,  without  all  the  formalities,  delays,  and  expenses  of 
a  formal  litigation.  That  sum  of  £818,  thus  found  to  be  part  of  the  prwta,  was 
included  in  the  amount  of  the  profits  allowed  by  the  Master,  that  is  to  say,  allowed 
provisionally,  for  I  have  heard  nothing  in  the  course  of  this  aigument  to  induce  me 
to  think  that  the  Master,  having  the  matter  wholly  under  his  control,  ms  not  still  at 
liberty  to  receive  fresh  charges,  and  amended  diadhaiges,  if  eircumstaneea  had  been 
l>rought  before  him,  such  as  to  make  it  proper  for  him  to  do  so. 

I  do  not  find  anything  in  the  terms  of  this  agreement  which  precladed  the 
arbitrator  from  entering  into  the  consideration  of  any  matter  which  nad  not  been 
finally  concluded  and  aOTeed  on  between  the  parties  themselves ;  nor  do  I  think  that 
a  matter  thus  allowed  by  the  Master  without  the  word  "  provisionally  "  attached  to 
the  finding  or  allowance  is  to  be  considered  as  finally  concluded  between  them.  It  is 
not  upon  the  notion,  therefore,  of  any  finding  or  allowance  by  the  Master  that  I  have 
felt  a  difficulty  in  this  case.  It  is  this :  that  when  the  parties  agreed  to  make  this 
particular  reference,  they  did,  at  the  same  time,  agree  and  admit,  that  the  amount  of 
the  farming  profits  was  ascertained  to  be  a  particular  sum :  and  that  was  acknowledged 
quite  independently  of  the  Master's  finding,  or  of  the  allowance  on  the  former  [138] 
arlntoation,  with  which  I  have  nothing  to  w)  on  tiiis  oceanon.  The  parties  did  agree 
that  that  was  the  amount  <rf  that  particidar  item  in  the  acoonnts.  lliose  profits  woe 
to  be  taken  into  oonsuleration,  and  so  far  as  they  had  been  ascertained,  amoanted  to 
this  particular  sum.  Now  those  words  in  the  agreement  "  so  far  as  tfaey  had  not 
then  been  ascertained,"  do,  no  doubt,  imply,  that  there  might  be  some  further  investi- 
gation as  to  profits,  but  it  could  not  be  to  alter  that  sum  otherwise  than  by  some 
other  Bums  which  might  have  bad  to  be  considered  in  relation  to  that  particular  mattw, 
and  there  could  be  no  investigation  to  alter  the  account  which  shewed  that  result 
If  you  have  a  certain  amount  of  profits  agreed  on  as  the  result  of  your  account,  you 
cannot  touch  the  items  of  the  account,  because  you  cannot  do  so  without  altering  that 
conclusion.  I  conceive,  therefore,  that  the  parties  agreed  on  the  particular  items 
from  which  that  sum  resulted  as  settled  between  them,  although  the  final  amount  of 
profits,  which  on  the  further  investigation  mi|^ta|q)ear  to  be  mie,  was  not  considered 
as  oompletely  settled. 

The  arbitrator  had  power  to  award,  order,  and  determine  between  the  parties : 
he  considered  that  one  of  the  things  which  he  had  to  do  was  to  ascertun  the  balance 
due ;  and,  accordingly,  he  proceeded  towards  that  end,  and  he  found  that  there  was 
a  particular  sum  due.  It  does  not  end  there;  if  it  did,  the  argument  would  have 
great  weight;  but  he  goes  on  and  expressly  states,  that  he  has  excluded  that  £816, 
"  the  alleged  profits."  So  that  he  throws  a  doubt  on  that  It  is  clear  that  this 
£818  was  a  defined  portion  of  that  sum  of  £3392  which  had  been  ascertained  to  be 
profits  and  acknowledged  to  be  such.  As  to  this  sum,  whidi,  according  to  the 
agreement  between  the  parties,  was  an  ascertained  settled  item  in  the  account,  this 
gentleman,  not  considering  it  ^140]  to  be  profits,  and  made  out  to  be  profits,  and 
not  having  regard  to  the  admission  between  ^e  parties,  says,  he  has  omitted  this 
£818,  "the  alleged  profits,"  and  he  has  found,  upon  the  award,  on  taking  the 
account,  that  a  certain  sum  is  due.  Mr.  Kinderslev  has  oSbred,  with  grei^  fairness, 
to  allow  that  sum  of  £818.  I  verr  eamestiy  wish  that  some  arrangement  mav  he 
made,  by  which  these  parties  may  have  the  benefit  so  far  as  they  can  of  that  which 
I  cannot  help  thinking  has  been  a  fairly  conducted  reference ;  but  it  is  not^  for  that 
reason,  consistent  with  my  duty  to  pass  over  what  I  consider  to  be  a  oonaideraUe 
mutake. 

I  must  on  this  ground  take  away  the  force  of  this  award,  which  must  be  set 
aside. 

Aw«d  set  aside. 
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[140]  Treviltan  v.  Chastxr.  Jim.  20,  1846. 

[For  prarioiu  prooeedings  we  4  L.  J.  Ch.  (N.  S.)  309;  11  CI.  &  Fin.  714; 
8  £.  B.  1278  (with  note).] 

A  direction  for  trhe  Master  to  settle  a  conveymnoe  omitted  in  a  decree  was  supplied 
by  petition. 

A  seivet  purchase  by  an  agent  from  his  principal  was  set  aside.  ^  the  decree, 
possession  was  directed  to  be  given  and  a  conveyance  to  be  executed.  Accounts 
were  also  directed  to  be  taken  of  the  rents  and  purchase-money,  and  the  balance 
was  directed  to  be  paid,  but  no  lien  was  given.  Held,  that  the  conveyance  must 
at  once  be  made  without  waiting  for  the  result  of  the  accounts. 

This  bill  was  filed  to  set  aside  a  purchase,  made  by  an  agent  from  his  principal, 
covertly,  in  the  name  of  another  person,  at  an  under-value.  (See  Charter  v.  Trevelyan, 
11  CI.  &  Fin.  714.)  By  the  decree,  m^e  in  1835,  the  sale  was  declared  fraudulent 
and  was  set  aside,  and  the  Plaintiff  undertaking  to  confirm  the  sales  of  the  premises 
which  had  been  made  [141]  previously  to  filing  the  bill,  it  was  referred  to  the  Master 
to  inquire  and  state  to  the  Court  what  parts  of  the  said  premises  had  been  so  sold 
1^  Thomas  Cbwter  and  the  Defendant,  respectively,  uid  when,  and  to  whom,  and 
at  what  sums  suoh  premises  were  respectively  sold.  And  it  was  ordered,  that  the 
said  Defendant  should  reconvey  to  the  Plaintiff,  or  as  he  should  appoint,  all  such 
parts  of  the  said  premises  as  had  uot  been  sold,  disposed  of,  and  conveyed  to  other 
persons  by  Thdmas  Charter  deceased  and  the  Defendant;  and  deliver  up  the 
possession  thereof.  And  it  was  referred  to  the  Master  to  take  an  account  of  the 
rente,  &c.,  from  the  date  of  the  fraudulent  purchase,  and  of  the  ptirchase-money  of 
tiie  parts  since  sold,  and  to  compute  interest  thereon,  and  also  an  account  of  the 
porduse-money  paid  by  Charter,  and  of  monies  expended  by  him  in  substantial 
repairs  and  lasting  improvements,  and  he  was  to  calculate  interest  thereon,  and  to 
deduct  the  two  amounts,  and  either  party  was  to  pay  the  other  what  should  be 
found  due  on  taking  such  account. 

By  an  order,  made  on  the  12th  of  November  1836,  the  Defendant  was  ordered 
to  deliver  up  to  the  Plaintiff  the  hereditaments,  &c.,  not  sold  or  conveyed. 

The  account  under  the  decree  had  not  yet-been  taken.  A  conveyance  had  been 
prepared  in  the  Master's  office ;  but  it  was  found  that  there  was  no  direction  in  the 
decree  for  the  Master  to  settle  it.  The  Defendant  declined  to  execute  it,  until  the 
result  of  the  account  was  known,  and  the  lien,  which  he  aUe^;ed  he  had  on  the  estate, 
hsd  been  satisfied. 

A  petition  was  presented  by  the  Plaintiff,  praying  that  the  Defendant  might 
execute  the  conveyance,  or  that  it  might  be  referred  to  the  Master  to  settle  a  proper 
conveyance,  and  that  the  same  might  oe  duly  executed. 

Mr.  Turner  and  Mr.  Walpole,  in  support  of  the  petition.  The  decree 
atwn  the  Defendant  to  deliver  up  possession  of  the  estates,  and  a  conveyance  of 
them  is  directed  to  be  made,  quite  independent  of  the  acoount.  No  lien  is  given  by 
dw  decree. 

Mr.  F.  H.  Gtoldsmid,  eontrii.  The  Defendants  are  not  bound  to  oonvey,  until  the 
result  of  the  accounts  is  known;  for  the  Court  could  never  have  intended  to  take 
the  property  from  the  Defendants,  until  they  bad  been  repaid  the  porohase-money, 
for  which  they  have  a  lien. 

This  is  an  application  by  petition  to  vaxy  a  decree :  that  is  not  the  proper  office 
of  a  petition. 

Tex  Master  of  the  Bolls  [Lord  Lan^ale]  (without  hearing  a  reply)  said :  The 
decree  provides  for  the  conveyance  and  delivering  up  of  the  estate  independently  of 
snytfaing  else.  The  intention  must,  therefore,  have  been,  that  the  Plaintiff  should 
recover  back  his  property  and  the  title  thereto  without  any  delay.  If  the  Defendant 
has  any  lien,  he  ou^nt  to  make  it  available  by  some  distinct  proceeding  of  his  own. 
He  cannot  faiiave  it  in  this  suit. 

The  decree  omitted  to  give  authority  to  the  Master  to  settle  the  conveyance, 
snd  the  Master  having  proceeded  in  the  matter  without  authorily,  one  of  the  parties 

B.  m.— 10* 
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niddenly  Imln  off  and  say^  he  ia  not  bound  to  «zeoato  ib  I  am  of  oidnion  Aat  % 
must  be  refemd  to  tiie  Maateri  aa  prayed. 

If  I  thought  there  waa  any  doubt  aa  to  vhat  eatatea  were  to  be  conveyed, 
might  pause ;  but  there  cannot  be  any,  as  the  Court  in  1835  directed  possenoo 
these  very  estates  to  be  delivered  up,  and  the  Master  has  akeady,  thoogh  witim 
authcnrity,  prepared  a  conveyance  of  uiem  in  the  presence  of  both  partiea. 

[143]  Britten  r.  Brittkn.  /an.  21,  1846. 

When  payment  out  of  Court  is  asked  of  money  belonging  to  a  married  woman, 
affidavit  that  the  fund  is  not  settled  is  insufficient    It  must  be  shewn  eitber 
there  is  no  settlement,  or  what  the  settlement  was. 


Upon  an  application  for  payment  out  of  Court  of  money  belonging  to  a 
woman,  the  affidavit  went  simply  to  shew  that  the  fund  in  queation  waa  not  aettkd 
Mr.  Kindersley,  in  support  of  the  petition. 

The  Master  of  the  Kollb  [Lord  Langdale].   Upon  an  application  for  pa; 
out  of  Court  of  money  beloneing  to  a  feme  cooert,  it  should  be  shewn  either 
there  was  no  settlement^  or  what  the  settlement  waa ;  if  diere  was  a  settlement^ 
affidavit  that  it  does  not  affect  the  fund  is  not  sufficient,  as  the  jadgmenb  and 
of  the  parties  aa  to  ita  effect  cannot  be  relied  on.(l) 

Experience  shews  the  utility  of  that  rule.    An  instance  occuired  in  this 
where,  upon  the  occasion  of  a  Urge  trust  fund  becoming  divisible,  applications 
made  for  payment  of  four  several  sums  of  X10,000  each,  to  the  husbuids  of 
women,  on  affidavits  that  those  sums  respectively  had  not  been  settled.  I 
to  make  the  orders,  and  afterwards,  on  the  production  of  the  settlements,  it 
found,  that  every  one  of  them  included  the  large  sums  thus  improperly  asked  to 
paid  to  the  husnuid8.(2) 

[144]  Parker  v.  Parker.  Jan.  31,  1846. 

[See  Wmn$m  v.  Fowkeg,  1851,  9  Hare,  199.] 

A  suit  was  instituted  by  legatees,  whose  interest  (upon  the  happenii^  of 
contingency)  mij^t  vest  in  the  next  of  kin,  against  the  exeouton  alone.  1 
next  of  kin  were  brought  before  the  Court  by  supplemental  bilL   Held,  Uiat  d 
executors  were  not  improper  parties  to  such  supplemental  bilL 

An  adminiatoation  suit  was  instituted  by  iegateea,  whoee  intereatflh  on 
happening  of  a  contingency,  would  belong  to  the  next  of  kin,  agamat  the  eKeeatoB 
but  the  next  of  kin  had  not  been  made  purtiea. 


(1)  See  Rose  v.  EoUs,  1  Bear.  270,  and  Jwes  v.  Smith,  1  Hare,  p.  67,  and  JW( 
Cuthiertem,  3  Dr.  &  War.  58 ;  Bouman  v.  BeU,  1  C.  P.  Coop,  (t.  Cot)  333. 

(2)  Note. — The  proceedings  of  the  Court  are  so  frequently  impeded  by  d 
IHToduction  of  informal  affidavits  on  this  point,  that  I  venture  to  reoonuMi 
the  following  forms  of  affidavit  to  be  made  by  the  husband  and  wife,  which,  I  belim 
will  be  considered  satisfactory  in  the  various  branches  of  the  Court 

First — "That  no  settlement  nor  a^preement  for  settlement  waa  made,  vaUM 
into,  or  executed  previous  to,  or  upon,  or  since  the  marriage  (tf  ua  the  ~* 
deponents." 

Second. — "That  no  aettlement^  &o.  (as  before),  except  tiie  aettlement 
produced,  &a,  and  marked  A.   And  we  further  make  oath  and  say  we  believe 

such  settlement  in  no  way  affects  the  sum  of  £        mentioned  in  the  petition  ' 
presented  by  us  in  the  above-mentioned  cause,  and  which  is  thereby  sought  to  J 
obtained  out  of  Court" 

When  the  settlement  is  produced,  the  ordinary  course,  at  the  Bolls,  ia, 
counsel  to  state  that  he  has  read  it  and  tduit  it  does  not  affect  the  fund  in  qi 
The  Court  usually  acta  on  that  assuruice. 
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The  next  of  kin  wore  Uooght  before  the  Coart  by  mpt^mentd  bill,  to  which 
tite  ezeontm  were  also  made  portiee.  The  ezeentors,  by  their  eniwer,  sniMnitted, 
"that  they  were  not  necesaary  parties  to  the  supplemental  bill,  and  that  they  had 
improperly  been  made  parties  uiereto,  and  that  the  same  ought  to  be  dismissed 
^;unst  tliem  with  oosts." 

Mr.  Kindersley  and  Mr.  J.  H.  Palmer,  for  the  Plaintiffs,  asked  for  the  eommon 
sap^mental  decree. 

tl45]  Mr.  Boyle,  eontril,  for  the  executors,  supported  the  objection  raised  by 
their  answer. 

Mr.  Belt,  for  Joseph  Webb. 

The  cases  of  Oreenaood  v.  Atkauon  (5  Sim.  p.  422),  Jones  v.  SaweUs  (2  Hare,  342, 
afBnned  by  Lord  Lyndhurst,  20th  Dec  1845),  and  Feaayv.  St^iauon  (1  Beavan,  42), 
were  refeired  ta  (And  see  iVrfor  t.  Carter,  4  Hare^  p.  406,  HoOmtd  v.  Salter^  3  Hare, 
p.  73,  DgsM  V.  Morritf  1  Hare,  413.) 

Ths  Master  or  the  Bolls  [Lord  Langdale].  I  do  not  think  there  is  any 
doabt  The  original  bill  was  filed  by  legatees  whose  interests,  on  certain  events 
happening,  would  pass  to  the  next  of  kin  of  the  testator,  against  the  legal  personal 
representatives.  It  turns  out,  in  the  course  of  the  proceedings,  that  there  ue  other 
persons  filling  the  character  of  next  of  kin  having  an  interest,  and  this  supplemental 
bill  is  filed  to  bring  these  persons  before  the  Court  It  was  proper  that  tne^  should 
be  brought  before  the  Court,  because  the  Pluntiff*a  contingent  interest  nu^t 
and  the  execntors  would  then  become  liable  to  account  again  to  peraons  not  before 
the  Court. 

If  the  next  of  kin  were  properly  brought  before  the  Court,  in  order  that  the 
aooounts  might  be  taken  in  their  presence  surely  the  accounting  partial^  knowing  the 
suit  to  be  imperfect  wi^out  them,  ought  also  to  know  the  parties  in  whose  presence, 
and  to  whom,  they  were  to  account 

[146]  If  the  executors  had  not  been  made  nartiee,  and  had  found  it  to  their 
interest  to  take  the  objection,  we  should  have  had  an  argument,  that  the  necessary 
persons  were  not  before  the  Court,  in  the  only  proceeding  to  which  the  executors 
were  parties,  and  that  the  executors  did  not,  therefore,  know  that  they  were 
accountable  to  any  other  persons  than  the  PlaintifFs  in  the  original  cause. 

It  is  not  necessary  to  decide  that  they  are  necessary  parties,  but  I  think  it  is  clear 
ibat  tiiey  are'not  imiM*oper  parties.  The  sop^emental  bill  is  not  informal,  and  I  must, 
therefore^  m^e  the  common  supplemental  decree. 


[146]  ]>UNT  V.  BuHT.   /n  rs  COLQUHOim.   Jon.  21,  1846. 

Petition  by  mortgagor  for  taxation  of  the  mortgagee's  solicitor's  bill,  presented  five 
months  after  it  hu)  been  discharged  by  retainer,  dismissed  with  costs,  on  the  ground 
that  it  neither  alleged  any  oircumstanoes  of  pressure  nor  any  spedfie  items  of 
overcharge. 

This  was  a  petition  by  Samuel  Dunt,  a  mortgagor,  for  the  taxation  of  the  bill  of 
Mr.  Golquhoun,  the  mortgagee's  solicitor,  under  the  6  &  7  Vict  o.  73  (sects.  38  and  41). 

The  property  had  been  sold  in  1844  for  £1880,  and  on  the  8th  of  May  1846  a 
settlement  of  accounts  had  been  had,  upon  which  occasion,  the  solicitor  retained  £94, 
the  amount  of  his  bill  of  costs. 

The  petition  did  not  allege  any  circumstances  of  pressure,  nor  state  any  ^wcific 
item  of  overcharge,  but  merely  stated  that  the  Petitioner  was  "  advised,  that  certain 
of  the  chafes  in  the  said  bill  of  costs  were  improper.'' 

& 471  The  petition  for  taxation  was  presented  on  the  27th  of  October  184B. 
r.  Winstanley,  in  support  of  the  petition. 
Mr.  Kindersley,  eonirii. 

The  Master  of  the  Bolls  [Lord  Langdale].  .  This  is  a  petition  for  the  taxation 
of  a  bill  of  costs  after  pavment  It  contains  no  "  special  circumstance  "  under  which 
the  order  can  be  made,  tt  is  stated  that  payment  was  retuned  out  of  a  sum  of  money 
reeeived  by  tiie  solicitor,  but  it  is  not  alleged,  that  the  bOl  was  then,  for  the  first 
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time,  delitwed,  or  Uiat  there  was  no  opportunity  of  ezaminiiig  it^  or  any  het  at  any 
sort  infla  which  oppreerion  is  either  shewn  or  to  be  infwred. 

Bedd«B  this,  such  a  petitiMi  ought  to  he  snpported  by  the  alle^ticm  and  pnxrf  of 
speoifie  errors ;  but  nothing  of  the  sort  appears.   Vrom  something  that  ooeure  in  the 

correspondence,  I  thought,  that,  perhaps,  an  opportunity  to  amend  should  be  giren ; 
but  when  I  look  at  the  affidavit,  I  do  not  6ud  any  sum  complained  of  as  erroneous. 
I  have  no  hesitation,  therefore,  in  dismissing  this  petition  with  costs ;  but,  collecting 
from  the  correspondence  that  there  may  be  some  just  ground  of  complaint,  I  will  not 
preclude  another  applicatiou ;  and,  therefore,  I  dismiss  this  petition,  without  prejudice 
to  any  future  application  whiph  the  Petitioner  may  be  advised  to  make. 

£148]  Lank  v.  Hardwickk.   July  19,  Aw.  8,  1845 ;  Jtm.  39,  1846. 

to  the  necessity  of  infante  and  the  Attorney-General  raising  the  points  of  their 
defence  specifically  fay  the  answer,  instead  of  putting  in  what  is  termed  the  common 
answer. 

In  a  case,  in  which  the  defence  of  an  infant  had  not  been  properly  raised  and  proved, 
a  decree  was  made  for  the  Pluntiff,  without  prejudice  to  any  bill  to  be  filed  by  the 
infant  within  six  months  to  establish  his  right 

Iq  1829  St.  Andrew  St  John,  the  younger,  granted  au  annuity  to  the  Plaintiffs,, 
secured  on  one-fifth  of  an  estate,  to  which  he  was  absolutely  entitled,  in  remainder 
expectant  on  the  life-estate  of  his  father. 

It  (UEterwards  turned  out,  that  previously,  and  on  the  6th  of  April  1827,  he  had 
mortgaged  the  same  property  to  Swatman  and  Everard  to  secure  £2000  (hia  father 
being  a  puty  to  the  deed).  It  further  appeared,  that  a  few  days  after,  namely,  on 
Uie  14th  of  April  1827,  he  conveyed  the  estate  to  trustees,  upon  trusts,  which,  so  far 
as  it  is  material  to  state  them,  gave  him  a  life-estate,  with  remainder  to  his  children. 
This  deed  was  expressed  to  be  made  for  a  nominal  consideration,  and  the  settlor  at 
the  time  was  neither  married,  nor  did  any  marriage  appear  to  have  been  then  in 
contemplation. 

The  object  of  this  bill  was  to  make  the  Plaintiffs'  securities  available,  and  it 
insisted,  that  the  settlement  of  the  14th  of  April  1827,  being  made  for  no  valuable 
consideration,  was  fraudulent  and  void  as  against  the  Pmintiffs,  and  prayed  a 
declaration  to  that  effect 

St  Andrew  St  John  died  in  1843,  leaving  an  iufuit  son,  St.  Andrew  Beauchamp 
St  John,  who  was  made  a  puty  to  the  suit  (See  5  Beavan,  222.)  He  had  appeared 
and  had  put  in  the  common  inumt's  answer,  submitting  his  righto  to  the  (nxttection 
of  the  Court 

[149]  The  Defendant  Hardwicke,  by  hia  answer,  stated,  that  the  settlement  had 

been  made  in  consideration  of  the  grantor's  father  paying  off  his  debts. 

The  cause  now  came  on  for  hearing,  no  evidence  having  been  entered  into  by 
the  Defendants. 

Mr.  Kindersley  and  Mr.  Hetherington,  for  the  Plaintiffs.  The  settlement  of 
1827  purports  to  be,  and  was,  voluntary.  It  is,  therefore,  void  as  against  the 
Plaintiffs,  under  the  statute  of  the  27  Eliz.  c.  4. 

Mr.  'Turner  and  Mr.  Kennion  proceeded  to  argue,  that  it  appeared  from  Dr. 
Hardwicke's  answer,  that  the  settlement  was  not  voluntary;  that  on  the  face  of 
the  deeds  of  the  6th  and  14th  of  April  1827  themselves,  it  appeared,  that  they 
formed  one  transaction,  and  that  the  mther  had  joined  in  the  security  to  Swatman 
and  Everard,  on  the  faith  of  his  son's  exeouting  the  deed  of  settlement  That 
the  settlement  had,  therrfore,  been  executed  for  tillable  consideration,  and  was 
valid  and  effectual  as  a^nst  the  Plaintiffs'  annuity. 

Mr.  Tinney,  Mr.  Walford,  and  Mr.  Roupell,  for  other  parties. 

Thb  Mastsr  of  tee  Rolls  [Lord  Langdale].  In  the  case  of  infants,  it  has  been 
erroneously  thought,  that  it  is  merely  necessary  to  put  in  what  is  colled  a  common 
infant's  answer,  submitting  his  rights  to  the  protection  of  the  Court ;  but  that  is  not 
BO  (Hob^m,  V.  Seam,  1  ^van,  445),  for,  in  reality,  the  preparation  of  an  in^t'a 
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answar  nuiv  in  Mine  omm  require  grettt  ooiuidwatUHi.  He  may  have  a  [UO]  defence, 
^  at  the  nearing  it  may  be  toonaimpouible  to  malce  it  effootaal,  in  oonaeqaence  of 
Its  not  having  been  properly  raised  aiKl  the  proper  facts  put  in  issue  by  his  answer. 
The  same  Uimg  somedmes  ooears  when  the  Attorney-General  puts  in  what  Is  called 
the  oommon  answer ;  when  the  cause  comes  on  for  hearing,  it  turns  out  that  noUiing 
cso  be  done,  beeaose  the  case  has  not  been  raised  by  bis  answer. 

All  I  can  do,  in  this  case,  is,  to  make  a  decree  for  the  Plaintiffs,  without  prejudice 
to  any  bill  whieh  may  be  filed  bv  the  infant  Defmdant,  within  six  mtmtb^  for  the 
purpose  of  establishing       the  aeed  of  Uie  14th  of  April  1827  was  not  voluntary. 


A  testator  gave  legacies,  and  chai^ged  his  executors,  to  whom  he  devised  real  and 
perscnml  estate,  with  the  payment  thereof.  Held,  ^at  the  l^am  were  ^kaxged 
on  the  real  estate. 

The  testator  by  his  will  expressed  himself  thus : — "  I  direcl<  my  just  debts,  fuueral 
and  testamentarv  expenses,  and  the  expenses  of  proving  and  registering  this  my  will, 
be  first  duly  paid,"  He  then  gave  his  widow  an  annuity  for  life,  and  charged  the  real 
sod  personal  estate  thereby  given  to  his  executors  for  their  own  use  with  the  payment 
thereof.  He  then  devised  a  real  estate  to  his  executors,  and  gave  divers  pecuniary 
legacies,  which  he  directed  should  be  paid  by  his  executors  in  six  months  from  his 
decease,  '*if  the  money  could  be  got  in.  The  testator  afterwards  proceeded  to  give 
a  number  of  pecuniary  legacies  to  Moses  Lovett,  and  to  the  Plaintiff  and  others,  which 
he  directed  should  not  oe  payable  until  after  the  decease  of  his  wife,  when  he 
"charged  his  aataUon  with  the  patfment  thereof."  He  [161]  subsequently  gave  the 
residue  of  his  real  uid  personal  estate  to  Kennington  And  Pilfoot  Ux  their  absolute 
08^  and  he  appointed  them  his  executors. 

This  bill  was  filed  by  the  Plaiotiff,  as  a  legatee,  on  behalf  of  himself  and  all  other 
the  legatees,  against  the  executors,  and  also  Mr.  Brooke  (to  whom  Kennington  bad 
nude  a  deposit  of  the  title-deeds  of  the  testator's  freeholds),  praying  a  declaration, 
that  the  legacies  were  charj^ed  on  the  residuary  real  and  personal  estate,  that  the 
deposit  mi^t  be  declared  invalid  against  the  legatees,  that  the  accounts  might  be 
taken,  and  the  legacies  secured. 

Kennin^n  toe  executor  had  misapplied  the  testator's  personal  estate,  and  £761 
doe  from  him  on  account  thereof  was  irrecoverable. 

The  question  now  raised  was,  whether,  upon  a  deficiency  of  the  personal  estate, 
the  real^  devised  was  liable  to  the  demands  of  the  legatees. 

Mr.  Kindersley  and  Mr.  Ro^nrs,  for  the  Plaintiff.  The  l^acioi  are  a  oharge  on 
^  resl  estate.  The  testator,  naving  "charged  his  exeouttne  with  the  payment 
diereof,"  and  devised  and  bequeath^  real  and  person^  estate  to  them,  thereby 
haposed  an  obligation  on  them  to  pay  the  legacies  ont  of  all  the  property  which  they 


Avbrey  v.  Middleton  (2  £q.  Ca.  Abr.  497),  HeiweU  v.  fFhitaker  (3  Rubs.  343),  BeiuJi 
V.  BUesJi  Madd.  187),  Mirehotise  v.  Seaife  (2  Myl.  &  Cr.  p.  707). 

\}JBSt\  The  executors  having  accepted  the  gift  subject  to  the  condition,  thev 
cannot  afterwards  renounce  it,  AUomey-Oenerai  v.  Chiiat's  HospUal  (1  Russ.  &  Myl. 
426),  though  the  legacies  should  far  exceed  the  {uroperty  bequeathed  to  them : 
Mmmffer  v.  Andrews  (4  Russ.  478). 

Again,  Kennington  having  misapplied  the  persmal  estate,  the  whole  of  his 
interest  under  the  will  is  liaole  to  make  it  good:  Priddjf  v.  Bote  (3  Mer.  86^ 
J^oodvatt  T.  Qresl^iS  Simons,  180). 

Mr.  Teed  uid  Mr.  Nidiols,  for  Pilfoot.  The  testator  has  not  charged  his  real 
estate  with  the  payment  of  his  legacies.  The  case  of  Parker  v.  Feernleg  (2  Sim.  & 
8t  592)  is  in  point;  there  the  testatrix  directed  her  l^ades  to  be  paid  by  her 
eiecutor,  to  whom  she  afterwards  gave  all  her  real  estates,  and  the  residue  of  her 
pMscHul  estate,  after  payment  of  her  debts  tmd  funeral  expenses.  It  was  held,  that 
the  legacies  were  not  charged  on  the  real  estates.  Sir  Jonn  Leach  saying  that  he 


[160]  Gross  v.  Kbnnimoton.  Jan.  30,  31,  1846. 
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could  not  iafer  that  t^e  l^aeiw  irere  ehuged  on  die  real  mtmie,  beowue  the  testatrix 
had  direetod  her  leeadee  to  be  paul  by  her  exeontor ;  fa-,  hy  lav,  peooniaiy  U^Msies 
were  to  be  paid  bynim. 

Mr.  Turner  uid  Mr.  Elouley,  for  the  Defendant  Brooka,  alao  contended,  tfai^  the 
legaciea  were  not  ohaived  on  Hhe  real  estate.  They  argued,  thlit  as  the  teatator,  in 
the  commeooement  of  hie  will^  vheo  oliai^Dg  his  dabta  cm  hie  real  estate  by  direetin^ 
tiiem  to  bo  "first  duly  paid,"  had  omitted  the  word  'Mmcies,"  the  inference  wma, 
that  he  had  a  different  intention  as  to  his  l^noiee  from  tSat  [16^  as  to  his  debts 
and,  further,  that  as  the  testator  had  exprMdy  charged  his  real  estate  with  the 
annuity  (riven  to  the  wife,  a  simiUr  intention  could  not  oe  inferred  as  to  l^e  legacieB. 

Mr.  Kindersley,  in  re^y, 

Thk  Master  of  the  Kolls  reserved  judgment  ■ 

Jim.  31.  The  Master  of  the  Bolu  [Lord  Langdale],  aftw  referring  to  tha 
authorities,  held  that  the  legacies  were  chained  on  tiw  raal  estate. 

[168]  Habo&avx  It.  Habgravk.  Jam.  31, 1846. 

An  application  to  stay  the  trial  of  an  issue  for  Uie  purpose  of  obtaining  fnrUier 
evidenoei  relnsed  with  costs,  under  the  oircumstuioes. 

The  case  is  reported  (8  Beavan,  289).  Ad  usue  was  directed  to  be  tried  at  the 
sittings  ftfter  Michaelmas  term  1844.  It  was  made  a  remanet,  and  the  Plaintiff  after- 
wards, without  leave,  withdrew  the  record.  An  application  was  made  to  take  the 
bill  ptv  eon/em,  which  was  refused,  on  the  terms  of  the  Defendant  being  at  liberty  to 
examine  a  witness  (Rogers)  trivd  voce  before  the  Master,  and  the  time  was  enlarged. 

The  solicitor  of  the  Plaintiff  having  been  seised  with  apoplexy,  the  time  for  trying 
the  issue  was  again  enlarged  by  the  Court  The  Plaintiff  Ming  ready  for  trial,  the 
Defendant,  on  an  application  to  the  Court  of  [164  Common  Fleas,  obtained  a  com- 
mission for  the  examination  of  witnesses,  and  witnesses  were  aeeordinfldy  examined  at 
Boulcane^  and  their  eridenoe  had  been  pnUished.  It  was  now  asked,  by  the  Plainti^ 
that  the  trial  mia^t  be  agun  postponed,  to  enable  him  to  obtain  evidence  to  disproTe 
that  t^en  on  benalf  of  tike  L^endant  under  t^e  oommission.  It  was  sworn  ihmb  the 
witnesses  for  the  purpose  would  be  unable  to  attend  until  after  Easter  term. 

Mr.  Turner,  in  support  of  the  application. 

Mr.  R.  Perry,  for  the  Defendant,  wae  not  beard  by 

The  Master  of  the  KoLifi  [Lord  l4angdale}  who  said,  I  cannot  grant  this 
application,  but  I  will  not  interfere  with  the  disoretion  of  tiie  Common  Law  Judge 
on  the  stUtject 

Hera,  after  so  great  a  Upee  of  time  since  the  issue  was  first  directed,  after  so 
many  postponements,  and  considering  that  the  avowed  object  is  to  contndiot  the 
evidence  of  t^e  witoessas  which  has  been  published,  I  do  not  think  it  ri^t  to  grant 
the  aTOilicatioQ. 

If  die  trial  should  not  be  satisEaotory,  it  will  still  be  open  to  the  parties  to  make 
an  api^ioation  for  a  new  triaL   I  must  refuse  the  application  widi  costs. 

[156]   BiBDULPH  t.  Lord  Camoys.   Feb.  10,  1846. 

An  order  for  leave  to  file  exceptions  in  the  form  of  mme  pro  tune  will  not  now  be 
made,  even  by  consent,  but  a  special  order  may  be  made  for  filing  thraa,  notwith- 
standing the  time  limited  has  expired. 

The  time  limited  by  the  General  Orders  for  filing  exceptions  having  expired,  an 
order  was  made,  by  consent,  for  referring  them  mmc  pn  hme.  The  registrar  declined 
drawing  up  the  order,  iu  consequence  of  tdie  17th  Graneral  (^"der  (17th  Order  of  May 
1845,  Otd.  Can.  292),  by  which  it  is  directed, "  That  no  order  is  to  be  made,  for  leave 
to  file  enwptioni^  mmepro  iane," 
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BIr.  J.  A.  Qooke  now  applied  to  hare  the  order  drawn  up ;  it  beios  ooaeentad  to, 
Thi  BfASim  OF  TES  Bolls  [Lord  langdaJe]  aaid,  that  the  ontor  eoald  not  be 
diavD  up  in  the  farm  forbidden  by  the  Qeneral  Orders  of  the  Court ;  but  an  wdar 
midit  noT  be  made,  for  referriog  the  exeeptions,  notvithetanding  the  time  limited 
had  expired. 


[166]    LssTEB  V.  AfiCHDALK.    Dee.  20,  1845 ;  Jan^  12.  23,  Feb.  26,  27,  1846. 

Under  the  orders  of  May  1845,  in  a  case  where  there  are  several  Defendants,  any  one 
of  them  may  move  to  dismiss  for  want  of  prosecution  at  the  expiration  of  four 
weeks  after  his  answer  is  sufiSoient,  if  the  Plaintiff  has  sinoe  taken  no  step^  and 
tha^  although  his  Co-defendants  may  not  have  put  in  their  answer ;  but  an  order 
to  amend,  obtained  and  served  after  the  notice  of  motion  and  before  its  hearing  is, 
under  ordinary  oircumstanoes,  an  answer  to  the  moti<m  to  dismiss,  bat  the  Phuntiff 
having,  by  aiuih  means,  ioteroepted  the  Defendant's  tight,  must  pay  the  coats  d 
the  motion. 

This  was  a  nu^on  to  dismiss  for  want  of  proseeution  under  the  following  circum- 
stances:— The  bill  was  instituted  against  several  Defendants.  The  Defendant 
Archdale  filed  his  answer,  which  became  sufficient  on  the  13th  of  November  1845. 
The  four  weeks  from  that  time  expired  on  the  12th  of  December,  and  on  the  17th  of 
December  Archdale  gave  notice,  for  the  20th,  to  dismiss  the  bill  for  want  of  prosecu- 
tion. The  other  Defendants  had  not  answered :  and  in  the  meantime,  and  on  the 
19th  of  December  (between  the  notioe  and  the  motion  day),  the  PlaJntifT  obtained,  as 
of  coarse,  and  served  an  order  to  amend  his  bill.  This  was  the  first  order  of  that 
description  be  had  obtained.  He  also,  bat  after  the  Defendant  had  deliTered  hia 
brief,  tendered  20s.  for  the  ooets  of  the  motion. 

Mr.  Bromehead,  in  support  ol  the  motion,  argaed  as  follows: — By  the  114th 
Order  (Ordines  Can.  330),  where  4^e  Plaintiff  doea  not  obtain  and  serve  an  order  for 
leave  to  amend  the  bill,  "within  four  weeks  after  the  answer,  or  the  last  of  the 
answers "  is  snffioient,  a  Defendant  may  move  to  dismiss.  These  words  *'  answer  or 
the  last  of  the  answers "  have  been  held  to  mean,  "  the  last  answer  of  an^  one  of 
several  Defendants : "  Dalton  v.  (7  Beavan,  586).    No  such  ste^  having  been 

taken  by  the  Plaintiff  within  four  weeks  from  the  expiration  of  the  time  when  the 
Defendant  Archdale's  answer  became  sufficient,  be  is  entitled  to  move  to  dismiss. 
£ren  if  the  order  to  amend  be  an  answer  to  this  motion  to  dismus,  stall  [187}  the 
Plaintiff,  having  intercepted  the  Defendant's  right,  after  he  had  given  hia  notioe  of 
motion,  must  pa^  the  eoats :  -Golfer  t.  PedUngUm  (4  Beavan,  134),  and  the  tender  of 
20s.  was  insufficient. 

Mr.  Lloyd,  for  the  Plaintiff.  By  the  16th  Order,  art  83  (Ordines  Can.  287),  and 
66th  (Ordines  Dan.  308)  of  8th  of  Hay  184S,  a  Plaintiff  is  entitled  to  have  one  order 
of  course  to  unend,  within  four  weeks  "after  the  answo:,  or  the  last  of  several 
amwen  is  to  be  deemed  sufficient."  It  could  not  have  been  intended  that  a 
Defendant  should  be  entitled  to  dismiss  the  bill  before  the  expiration  of  the  time 
allowed  to  the  Plaintiff  to  amend  his  bill.  The  114th  Order,  consistently  enough, 
IHTOvides,  that  a  Defendant  shall  not  be  at  liberty  to  move  to  dismiss,  until  "  four 
weeks  after  the  answer,  or  the  last  of  the  answers  is  found  or  deemed  sufficient." 
The  four  weeks  mentioned  in  the  66th  and  114th  Orders  are  identical,  and  here  the 
Defendant,  who  has  moved  before  the  answers  of  the  other  Defendants  are  found,  or 
are  to  be  deemed  anffioien^  is  premature  in  his  application. 

[Thi  Hastbr  of  ths  Bolls.  It  has  been  decided  in  the  oaae  refected  to,  tdiat 
this  u  not  the  proper  construction  of  the  114th  Order.] 

That  may  be  so ;  bat  DaUm  t.  Bayter  does  not  decide  the  question  now  before 
tbe  Court,  which  is,  whether  the  order  to  amend  is  regular ;  for  if  it  is,  tiie  bill  oaonot 
be  dismissed  for  want  of  prosecution. 

Mr.  Bron)ehead,  in  reply. 

Thi  Makcer  of  the  Bollb  reserved  his  judgment. 

[166]  Feb.  37.  The  Majstib  or  the  Bolls  [Lord  Langdale].  In  this  case  the 
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Defendant'*  answer  was  filed  on  the  IBth  of  Jane  184S.  On  die  13tii  of  November 
it  waa  deemed  aofl&eient.  Four  weeks  from  time  expired  on  the  12th  <tf 
December,  and  tiie  Defendant,  <»  the  17th  of  Deeember,  aerred  tiie  Plaintiff  widi  a 
notice  of  motion,  to  be  made  on  the  20th,  todinniaa  the  bill  fa*  want  of  proeecaiaoo. 

This  notice  was  reguUrly  given,  under  the  Ist  article  of  the  114di  Onler,  and  tlw 
construction  which  has  been  put  upon  it. 

But  on  the  I9th  of  December,  the  day  before  the  motion  was  to  he  made,  the 
Plaintiff  obtained  an  order  as  of  course  to  amend  his  bill,  and  the  question  is, 
whether  that  order  was  regularly  obtained.  If  it  was,  it  is  an  answer  to  tne  motion, 
upon  which  no  order  can  be  made,  thooghf  under  the  circumstances,  the  Plaintiff 
must  pay  the  costs  of  it 

Now  the  ft6th  Order  relates  to  the  same  matter  as  the  93d  article  of  the  16di 
Order,  and  in  these  orders,  the  expression  "  the  last  of  several  answers  **  means  the 
last  answer  of  one  of  several  Defenduits ;  and  as,  in  this  case,  no  fbnner  order  of 
course  to  amend  had  been  obtained,  and  four  weeks  had  not  elapsed  after  the  last 
answer  of  the  otiier  Defoidants  had  been  deemed  to  be  sufficient^  I  am  of  opinion 
that  the  order  to  amend  was  r^ulu*ly  obtained ;  and  that  no  order  can  be  made  on 
the  Defendant's  motion,  but  that  the  Plaintiff  must  pay  the  costs  of  it.  (See  Formm 
V.  Oray,  9  Beav.  196.) 

[169]  If  pending  this  application,  the  time  within  which  the  Plaintiff  was  bound 
to  emect  his  amendments  has  expired,  it  must  be  provided  for. 


[1S9]  The  Attornsy-General  v.  Binqhah.   Fdf.  11, 1646. 

It  is  not  the  practice  to  order  the  induction  of  docnments  admitted  in  the  answer, 
for  a  limited  period. 

Mr.  Austen  moved  for  t^e  {noduction  of  documents. 

Blr.  Chaiullees.  The  documents  will  be  wanted  by  the  Defendant  for  the  pai^oaa 
of  his  defence.  They  ought  only  to  be  deposited  for  a  United  time  to  be  stated  in 
the  order,  and  then  returned  to  the  Defendant. 

Thr  Master  of  the  Rolls  [Lord  Langdalel  thought^  that,  according  to  the 
{oactice,  this  eould  not  be  done^  and  that  the  usual  order  must  be  made. 


[160]  YOUMG  e.  QuiMCKT.   Jam.  12,  Ftb.  30,  23,  1846. 

On  a  motion  to  dismiss  for  want  of  prosecution,  the  Plaindff  undertook  to  file  a 
replication.  The  case  stood  ov&e  to  enable  him  to  perform  his  undertaking,  and 
having  so  done  he  ma  ordered  to  pay  the  costs  of  the  motion. 

The  answer  was  filed  on  the  5th  of  April,  since  which  no  step  had  been  tf^en. 

Mr.  Glasse  moved  to  dismiss  for  want  of  proaeoution.  He  stated,  that  Mr.  Uoyd 
appeared  for  t^e  Plainti^  uid  undertook  to  file  a  recreation,  and  to  submit  to  uie 
usual  order :  that  the  only  question  was,  as  to  the  costs  of  the  application. 

Thr  Master  of  the  Rolls  [Lord  Langdale].  If  he  had  filed  a  replication  after 
the  notice  of  motion,  he  would  have  to  pay  the  costs  of  the  application.  He  has  not 
done  so,  and  now  only  undertakes  to  do  so.    I  think  he  ought  to  pa^  the  costs. 

There  cannot  yet  be  said  to  be  any  settled  practice  in  a  case  like  this ;  but  the 
better  way  will  be  to  allow  this  motion  to  stand  over  till  the  next  day  of  motions* 
to  give  the  Plaintiff  an  opportunity  to  file  a  replication.  This  will,  save  the  neoessitiy 
of  another  application  in  case  of  his  default 

Feb.  23.  The  Plaintiff  filed  a  replication,  and  was  ordered  to  jgay  the  costs.  (Sea 
Conrtf  V.  CurlewiSj  8  Beav.  606.) 
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[161]  Wright  p.  KiNa  Jtm.  23,  feb,  U,  18i6. 

A  tpecial  order  to  amend,  witiiout  pnjodice  to  an  injunotion,  must  be  made  tio  the 

Court  and  not  to  the  Master. 
A  party  had  some  time  sinee  left  home,  and  had  not  been  heard  of,  and  it  was  not 

known  whether  he  waa  living  or  dead.   His  solicitor  oeased  to  act  for  him,  but  no 

order  had  been  nude  for  changing  soUcitora.   Held,  that  uoticea  aerred  oa  auch 

solicitor  were  regular. 

Tile  Defendant's  answers  had  been  filed  more  than  twelve  months. 
Hr.  KindenAey  and  Mr.  Calvert  moved  for  liberty  to  amend  without  prejudioe  to 
the  injunction.   (See  the  60th  and  66th  Oidera  of  8th  May  1845.   Oid.  Can.  300; 

308^ 

Thk  Master  of  the  Rolls.   Why  do  you  not  apply  to  the  Master? 

Mr.  Kindersley.  Because  we  ask  that  the  order  may  be  made  without  prejudice 
to  the  injunction.    (See  Jiets  v.  Edwm-des,  1  Keen,  465.) 

The  Master  of  the  Kollb  ordered  the  application  to  stand  over,  as  the  affidavit 
in  Bopport  of  it  was  informal. 

F^.  11.  Mr.  Kinderal^  and  Mr.  Calvert  renewed  their  application;  and  a 
doubt  having  been  sura^tei^  whether  this  application  ought  to  be  nude  to  the  Court 
or  to  the  Master,  in  the  first  instance,  they  referred  to  Chrises  Ho^ikU  v.  Qraimger 
(1  Phillips,  634),  and  StruMamd  v.  Stridiasnd{^  Beavan,  146). 

The  Master  of  the  Bolls  [Lord  Langdale].  In  every  case  in  which  a  Plaintiff 
is  derirouB  of  obtaining  au  order  for  leave  to  amend,  with  an  adjunct  [1021  over 
which  the  Master  has  no  jurisdiction,  the  application  most  be  made  to  the  Conit 
There  can  be  no  doubt  about  it. 

I  do  not  think  there  was  much  doubt  respecting  the  case  of  Christ  Hoepital  v. 
Orainger.  I  had  a  communication  with  the  Lord  Chancellor  on  it,  and  I  then  pointed 
out  to  him  aevend  cases,  in  which  this  Court  had  deviated  from  the  strict  letter  of 
the  Act  of  Parliament,  in  order  to  carry  into  effect  ite  real  intention.  It  was  at  one 
time  aigued,  tiiat  ii^  at  tiie  hearing  of  a  motion  or  of  a  canae,  an  amendment  was 
found  to  be  necessary,  and  everylwdy  so  agreed,  the  Court  was  to  auapend  ita  pro- 
ceedings until  the  partiea  had  made  an  application  to  the  Master  for  leave  to  amend. 
This  was  perfectly  unreasonable.  The  difficulty  waa  in  getting  over  the  atriet  worda 
of  tiie  Ac^  but  that  waa  done  by  aacertaiuing  and  adhering  to  the  real  object  and 
intmtion  of  the  Legislature.   I  must  make  the  order. 

A  Defendant  Jones  did  not  appear,  but 

Mr.  Daniel  said,  that  he  had  been  instructed  by  Mr.  Cornwall,  the  solicitor,  who 
had  acted  for  the  Defendant  Jones,  to  state  to  the  Court,  that  Jones  had  some  time 
since  left  his  home,  and  had  never  since  been  heard  of  by  his  family  or  connexions, 
sod  that  it  was  not  known  whether  he  was  living  or  deaci ;  that  Cornwall  had  ceased 
to  act  for  him,  though  no  order  had  been  obtained  for  ohan^ng  the  aolimtor  (18ttk 
Order  of  October  1842.  Ord.  Can.  214);  but  that  all  notieaa  were,  aeverthdeasi 
anred  on  him. 

[103]  The  Master  of  the  Rolls  [Lord  Lan^le].  It  cannot  be  helped.  The 
Defendant  has  left  this  gentleman  to  act  for  him,  and  I  cannot  relieve  nim  from 

the  obligation  he  has  contracted. 

The  Plaintiff  is  in  a  situation  of  some  degree  of  risk,  in  proceeding  without 
knowing  whether  the  party  is  dead  or  alive.   (S&a  Daoidttm.  v.  X«w«,  9  Beav.  104.) 

[163]  HiCKB  V.  Lord  Axvanley.  Feb.  18,  1846. 

Proceedings  of  contempt  for  want  of  answer  stayed  on  proof  of  the  Defendant's 
inability,  by  reason  of  illness,  to  put  in  his  answer. 

The  bill  waa  filed  on  the  8th  of  July  1846.  The  Defendant  waa  ordered  to  give 
seemily  for  ooeta,  whioh  he  eflfooted  on  the  6th  of  September.   A  toeaty  fw  a 
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settlement  was  entered  into,  which  proved  ineffeotnal,  and  the  Defendant  haviiu^ 
nezlected  to  pat  in  his  answer,  a  sequestration  issued  against  hin  on  Ae  10th  <rt 

Feoruary. 

Mr.  Boupell  and  Mr.  K  Montagu,  for  the  Defendant,  now  apph'ed  to  stay  the 
proceedings  and  for  six  weeks'  time  to  answer,  upon  evidrace  of  medical  men  and 
others,  that  the  Defendant  was  whdly  unable,  thrmi^  illness,  to  prepare  and  pat  m 
his  answer. 

Mr.  Turner  and  Mr.  James  Andersim,  amM^  opposed  the  applieation,  and  stated 
that  while  the  Defendant  was  negleoting  to  put  in  his  answer,  he  was  indirectlj 
IHOceedingagainst  the  Phintiff  at  uw. 

[164]  THK  Mastee  of  ths  Boixs  fLord  Langdale].  There  can  be  no  doubt, 
that  you  cannot  tise  the  process  of  the  Court  in  such  a  war  as  to  endanger  a  man's 
life  (ChtUie  v.  Pidcering,  1  Keen,  749),  nor  can  you  use  it  for  the  purpose  of  com- 
pelling a  Defendant  to  put  in  an  answer,  when,  from  illness,  he  is  m  a  state  of 
mental  and  bodily  incapacity. 

Let  l^e  proceedings  for  contempt  be  staged  for  a  month,  the  Defendant  entering 
into  a  proper  undertaking  as  to  the  proceedings  at  law,  and  paying  the  coats  of  this 
application. 


[164  Donovan  v.  Nekdhah.  Jan.  26,  JfanA  3, 1846. 

[S.  C.  IS  h.  J.  Ch.  193;  10  Jur.  ISO.   See  In  re  Tkomas  George's  Estate,  1876, 
35  W.  R.  183 ;  Mof  t.  Foliar,  1877, 35  W.  a  SOS ;  /»  rv  Bawlb^  [1904],  2  Ch.  712.] 

Interest  on  legadea  is  given  for  dela^  of  payment,  and  oraseqaently,  until  the  day 

of  payment  arrives,  no  interest »,  in  general,  donandable. 
When  a  legacy  is  given  by  a  parent  to  his  child,  interest  is  allowed  thereon,  by  way 

of  maintenance,  though  the  day  of  payment  has  not  arrived.   But  the  rule  doea 

not  apply  where  the  testator  nas,  by  his  will,  made  a  provision  for  the  child^ 

maintenance. 

James  Donovan,  by  his  will,  dated  the  25th  of  March  1826,  after  directing  his 
debts  to  be  paid,  and  giving  to  his  wife  a  life  interest  in  certain  estates  and  propertv, 
gave  and  bequeathed  to  her  the  sum  of  £2000  to  be  paid  to  her  in  twelve  montin 
uter  his  decease,  with  interest  thereon  at  the  rate  of  5  per  cent,  such  interest  to 
commence  from  the  day  of  hw  death.  He  afterwards  gave  his  mansion-^onse  at 
Bnckfaam  Hill,  and  other  real  estates,  to  trustees,  to  the  use  irf  his  son  George  and 
the  heirs  of  his  body,  with  remainder,  successively,  to  the  use  of  his  other  sons,  and 
the  heirs  male  of  thffir  bodies,  with  other  remainders  over.  He  left  and  bequeathed 
to  his  son  Oeorge  the  sum  of  iC20,000  in  3  per  cent,  consolidated  annuities,  to  be  paid 
to  him  on  his  attaining  the  age  of  twenty-one  years  as  thereinafter  was  particularly 
mentioned.  And  after  giving  to  his  son  George  certain  [166]  effects  at  Buckham 
Hill,  he  gave  to  his  trustees  all  other  real,  freehdd  or  leasehold  estates  or  properties, 
of  what  nature  or  kind  soever,  or  wheresoever  situate,  to  hold  to  them,  according  to 
the  nature  of  the  estates,  and  all  stocks,  funds,  mortgages,  judgments,  and  securities, 
bonds,  bills,  notes,  and  suras  due  to  him  by  book  account,  and  all  personal  property 
of  which  he  should  die  seised  and  possMsed,  and,  i^ter  payment  of  the  said  two 
respective  legacies  of  £2000  to  his  wife,  and  £20,000  consols  to  his  son  George  as 
aforesaid,  he  willed  and  directed,  that  his  trustees  should  stand  seised  and  possessed  of 
the  reaidmm  of  his  said  properties,  for  the  use  of  his  younger  children,  as  therein 
mentioned. 

After  directing  the  times  of  paying  his  younger  children,  and  making  gifts  over  in 
the  event  of  their  failure,  he  proeeraed  as  follows : — '*  In  case  my  said  son  George 
Donovan  shall  die  before  he  attains  the  age  of  twenty-one  years,  I  leave  and  bequeath 
the  said  sum  of  £20,000  to  my  eldest  son,  that  I  may  leave  at  the  time  of  my  death, 
taking  under  this  my  will  an  estate  tail  in  Buckham  Hill ;  and  I  will  and  direct  such 
other  of  my  son  or  sons,  taking  Buckham  Bill  as  aforesaid,  shidl  not  take  or  be  ratitled 
to  take  any  part  of  Uie  said  nMiuwa  of  my  said  estates  and  properties,  enept  such 
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•on  shall  be  an  aoly:  child,  and  thereby  become  entitled  to  the  whole  of  the  uid 
ratduum  of  my  said  pn^rtiea." 

After  proriding  for  the  event  of  his  iod's  djins  withoat  iaiue  malcf,  he  proceeded 
u  foDows : — "  It  is  my  will,  sod  I  hereby  direot,  that  my  nod  tenatess,  &o.»  shall  and 
vill,  during  the  niinoritiea  ot  my  said  diUdmi»  pay  and  adTanoe  such  sum  and  sunii 
^  money  aa  tbey  ma^  think  proper  and  neoesaaiy,  for  the  edooation,  maintenance^ 
ud  clothing  of  my  said  children,  and  for  placing  them  [166]  in  such  professions  and 
budnees  as  it  may  be  thought  advisable,  and  as  my  said  trustees,  in  tneir  diserotioD, 
may  see  fitting  and  necessary,  with  the  advice  and  consent  of  their  mother,  if  living, 
and  if  not,  at  their  own  discretion."  By  a  codicil,  an  additional  legacy  of  £15,000 
was jpven  to  the  son  Qeoree. 

The  testator  left  his  eldest  son  G^^e  and  three  other  children  surviving  him,  all 
of  whom  were  then  infants. 

The  cause  was  heard  upon  the  17th  of  March  1836  [Donnelly,  30],  when  it  was 
held  the  Master  of  the  Bolls,  that  George  was  entitled  to  a  transfer  of  his  legacies 
on  his  atitaining  twenty-one ;  but  was  not  entitled  until  that  tinu,  to  anr  divMMids 
or  interests  therecm,  though  he  was  to  be  maintained,  like  tiie  otlMr  chikben,  <Kit  of 
the  income  of  the  residuary  est^e. 

The  cause  now  came  on  to  be  reheard. 

Mr.  Kindersley  and  Mr.  W.  H.  Chu-ke,  for  the  testator's  eldest  eon  George,  con- 
tended, that  he  was  entitled  to  the  dividends  and  interest  on  his  l^aoies  from  the 
death  of  the  testator,  or  from  the  end  of  one  year  afterwards. 

Mr.  Turner  and  Mr.  Buidell,  for  the  younger  children. 

Mr.  Roupell  and  Mr.  Heathfield,  for  trustees. 

CridBett  V.  DoU>y  (3  Ves.  10),  Wyiuh  v,  Wynth  <1  Cox,  433),  and  Hearh  v.  Qreenhank 
(3  Atkp.  716),  were  cited. 

[16^  MarA  2.  The  Mastbb  or  the  Bollb  [Lord  Langdale].  Upon  the 
heanng  of  the  causa,  I  was  of  opuiion,  thi^  Qeorge  Dtmovan  was  uitided  to  nave  his 
two  Iqgaeies  toansfened  and  paid  to  him  on  bis  i^uning  the  age  of  twenty<one  yearB, 
but  was  not  entitled  to  any  dividends  or  interest  therera  in  we  meantime,  and  that 
he  was  entitled  to  be  maintained  with  the  other  children,  out  of  t^e  inoome  q&  the 
estate,  before  the  legacies  were  separated  from  it. 

Upon  the  declaration,  not  very  accurately  expressed,  which  was  intended  to  carry 
into  effect  this  opinion,  the  cause  has  now  been  reheard,  and  it  has  been  argued,  that, 
snbieet  to  his  maintenance  and  education,  the  son  George  ought  to  be  held  entitled 
to  dividends  and  interest  on  his  legacies,  from  the  testator's  death,  or  from  the  end  of 
one  year  afterwards. 

The  rulw,  in  cases  of  this  kind,  are  distinctly  stated  by  Lord  Hardwicke  in  Hearle 
v.  Qrumbamk  (3  At^  716)l  Where  Iraaeies  are  given  payable  at  a  certain  time,  they 
carry  no  interest ;  for  interest  is  for  delay  of  payments  uid,  oonseqneatly,  till  the  day 
<tf  payment  comes,  no  interest  is  demandaUe.  This  is  the  general  rule.  But  where 
a  legacy,  payable  at  a  future  time,  "  is  given  by  a  father  to  a  child,  the  Court  allows 
interest,  giving  it  by  way  of  maintenance,"  till  the  time  of  pajnnent  arrives.  If, 
however,  maintenance  is  provided  from  the  general  fund  of  the  estate  the  reason 
for  allowing  interest  on  tiie  legacy  fails,  and  interest  is  not  allowed.  In  the  case 
under  Lord  Hardwicke's  consideration,  the  testatrix  gave  to  her  daughter  certain 
annual  sums  till  she  attained  the  age  of  twenty-one  years,  directing  the  said  sums 
to  be  a]^lied  by  her  executors,  for  the  education  [168]  and  maintenance  of  her 
daughter,  aocordmg  to  their  discretion,  and  then  she  gave  to  her  daughter  £6000,  to 
be  paid  to  her  when  she  should  attain  the  age  of  twenty-one  year^  with  a  gift  over, 
if  soe  died  undw  tiiat  age  without  issue ;  uid  Lord  Harawioke  decided,  that  she  was 
sntatled  to  no  more  interest  in  the  meuitime. 

In  the  case  of  U^y%ch  v.  WynA  (1  Cox,  433),  Lord  Kenvon  stated  the  rule  thus  :— 
"It  is  very  clear,  that  when  a  father  gives  a  legacy  to  a  child,  whether  it  be  a  veeted 
legscy  or  not,  it  will  carry  interest  from  the  death  of  the  testator,  as  a  maintenance 
for  the  child ;  but  Chis  will  be  only  where  no  other  fund  is  provided  for  suoh  main- 
tenancej  for  it  is  equally  clear,  that  where  other  funds  are  provided  for  the  mainten- 
ance, t^en,  if  the  legacy  be  payable  at  a  future  day,  it  shall  not  carry  interest  till 
the  day  cl  payment  comes,  as  m  the  case  of  a  legacy  to  a  perfeet  atranger."   In  the 
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cue  before  Lord  Kenyoot  the  teitator  gare  to  each  of  his  daa^ten  j£10;000,  to 
paid  them  respectirely  at  their  attaioiiig  the  ace  of  twenty-one  ymn,  or  daj  a  * 
of  marriage^  vfaioh  uouU  firat  ha|^>en;  ancTUien  direoted  ms  tnuteei  to 
Mioh  sunia  of  money,  out  of  his  penonal  estate,  towards  the  maintmiiMe 
edneataon  of  his  daughters,  as     them  should  seem  fit,  not  exceeding  the  intt 
their  respective  portaons,  after  the  rate  of  4  per  cent  Notwithstandii^ 
distinct  reference  to  die  interest  of  the  portions  for  providing  for  the  maiot 
Lord  Kenyan  declared,  that  the  daughters  were  not  entitlra  to  interest  <» 
legacies  until  the  same  became  payable,  but  only  to  maintenanoe,  not  exceeding  • 
cent  on  their  legacies. 

Jjl69]  After  giving  m^  best  attention  to  the  will  of  Mr.  Draovan,  I  am 
istinguish  it,  in  principle,  from  the  case  oi  Wynxh  v.  fFyiuk.   In  an  event 
was  contemplated  by  the  testator,  the  l^^acies  given  to  George  might  bare 
with  the  rest  of  his  estate  to  the  same  ebira ;  and  whatever  mient  have  been  dii 
by  this  Courts  for  eonvenienoe  and  safety     adminis^taon,  if  the  estate  hid 
administered  here,  there  k  nothing  to  uiew  any  intenticn  .of  tiie  testator,  t 
legacies  given  to  Gleorge  should  be  separated  from  the  rest  of  the  estate, 
time  for  transfer  and  payment  arrived.    In  giving  Uie  benefits  which  he  intndrfj 
his  younger  children,  the  testator  speaks  distinctly  of  the  residuum  of  his  estate 
paying  the  legacies ;  but  in  giving  directions  for  the  maintenance  and  edocst 
his  children,  he  speaks  of  all  his  children,  and  does  not  point  to  die  rendttum  \ 
fund  out  of  which  the  maintenance  is  to  be  uip{died  ;  but  gives  a  general 
to  the  executors  for  payments  which  they  are  to  make,  and  thae  is  no  special  i 
nation  of  the  funds  out  of  which  the  payments  were  to  be  made,    I  do  not  i 
that  there  is  anything  in  this  will  to  indicate,  tliat  the  son  George  was  to  be  i 
tained  oat  of  the  income  of  the  legacies  given  to  him,  or  that  any  diffuenoe 
by  reason  of  the  audiority  given  to  |dace  the  children  in  bnsiness  or  profesan 
sums  of  money  had  been  pud  to  George  for  his  advanoement^  some  question 
possibly  have  been  raised,  as  to  deducting  the  amonnt  from  his  legacy; 
question  of  interest  upon  the  le^ciea  depends  upon  this,  whether  the  testator  i 
provided  for  the  maintenance  and  education  out  c&  bis  general  estate ;  and  it( 
appears  to  me  that  be  has,  and,  therefore,  that  the  son  G'mge  is  not  isntitled  to  J 
dividends  and  interwt  which  he  claims. 

[170]  At  the  same  time,  it  appears  to  me  that  the  decree  is  a  litUe  in 
form.    It  would  have  been  better  to  declare,  simply,  that  Geoi^  was  entitled 
his  minority  to  be  maintained  and  educated  out  of  the  general  inoome  < 
testator's  estate ;  and  that  he  was  not  entitled  to  dividends  and  interert  oa  i 
legacies  of  stock  and  money  given  to  hiin,  until  the  same  reapeetively 
tranrferable  and  payable.   I  seaniely  think  it  worth  while  to  make  any  varii 
the  effect  is  the  same,  but  the  variation  may  be  made,  if  desired.  (Notx. — See  i 
note  to  LaiU  v.  Lutie^  LI.  &  Goa  {t.  Sugden),  p.  6.) 

[170]   Sturge  v.  Diusdalb.   JWiy  8,  15,  17,  31,  1845 ;  Jon.  15,  1846. 

The  fact  of  a  petition  being  unopposed,  is  not^  of  itself,  a  sufficient  reason  (or  I 

disallowance  of  the  costs  of  two  counsel. 
Costs  of  two  counsel,  upon  a  petition  of  a  retiring  trustee  for  a  reference  to  aj 

a  new  tnutee^  and  of  a  petitirai  to  otmfirm  the  Master's  report^  allowed, 

oironmstanoe^, 

A  petition  to  review  a  taxation  was  auooessful,  but  the  Petitioner,  not  having  1^ 

(Hoper  steps  to  satisfy  the  Taxing  Uaster  when  the  matter  was  in  his  takib,\ 

ordered  to  pay  the  costs. 
The  Court  having  determined  to  communicate  with  the  Taxing  Master  as  to  a  ] 

needing  in  his  office,  declined  to  receive  an  affidavit  tendered  by  the  parties,  d  < 

had  there  taken  pUoe. 

This  was  a  petition  questioning  the  finding  of  the  Taxing  Master. 
The  case,  on  further  directions,  is  reported  an^  (4  Beavan,  462),  upM 
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occasion  tbe  points  neoosury  for  wioding  up  tfaa  suit  were  detennined.  It  there  also 
n)pears,  that  the  funds  coosieited  of  120,000  sterling,  £46,000  consolsi  £11,000 
Kedueed,  and  a  sum  of  cash, 

p.71]  The  surviving  trustee,  beio^  desirous  ol  retiring  from  the  trusts  under  the 
powera  contained  in  the  testatrix's  will,  presented  a  petition  for  that  purpose  on  the 
2Sth  of  May  1844,  and  on  the  24th  of  June  the  petition  came  on,  ana  an  order  was 
made^  without  <^|^Kwition,  for  the  appointment  of  a  new  trustee.  The  Master 
aj^m^ited  a  new  trustee  aooordingly,  and  a  petition  being  preeented  for  the  oonfirma- 
tioa  of  his  report,  it  was,  on  the  30th  of  July  1844,  oonnrmed,  without  opposition, 
and  the  Master  was  directed  to  tax  the  costs  ol  the  two  petitions  as  between  solicitor 
and  elient. 

On  each  application  to  the  Court,  the  trustee  had  instructed  two  counsel,  and  ^00 
the  taxation  the  Taxing  Master  had  allowed  the  costs  of  one  counsel  only.  A  petition 
was  presented  for  a  review  of  the  taxation  as  to  that  matter. 

Mr.  Turner,  in  suppfHii  of  the  petition.  The  Master  has  not  exercised  a  sound 
discretion  in  saying  that,  because  the  petiti«u  were  unopposed,  two  counsel  ought 
not  to  be  allowed.  It  is  not,  that  reason,  or  even  because  a  petition  is  consented 
to,  tiiat  the  attention  of  two  counsel  is  unneoeasary.  Petitions  oi  this  deecription,  of  all 
others,  reqmre  the  moat  anxious  oare  and  conudan^ion,  not  only  because,  upon  them, 
lai;ge  funds  are  paid  out  <rf  Court  and  carried  over  to  the  different  accounts,  according 
to  the  intricate  rights  of  different  parties,  but  because  the  Court  having  before  it  no 
effective  oppmition,  is  neceasarily  obliged  to  rely  on  the  statements  which  the 
experience  of  counsel  tells  them  are  necessary  to  be  made.  The  Court  ought,  there- 
fore, to  have  the  best  assistance  wliich  under  the  circumstances  can  be  afforded ;  and 
it  is,  therefore,  most  important,  not  only  to  the  parties,  but  to  the  due  administration 
of  justice  and  to  the  public,  that  such  assistance  should  not  be  so  limited,  as  to 
de[Hive  the  Court  at  the  beet  assiatance  which  the  experience  of  senior  counael  can 
afford,  and  the  minute  knowledge  of  tiie  caae  poaaeasea  the  acting  junior  in>  the 
cause. 

These  petitions  were  not,  by  any  means,  as  of  course.  Here  the  ti-ustee  was 
api^ying  to  be  discharged  from  the  trusts,  and  the  firat  queation  was,  whether  he  was 
entitled  to  do  ao  at  the  expenae  of  the  ee$hU  qae  truri.(l)  Secondly,  it  required  great 
ctre  to  aee  that  the  trustee  was  duly  discbarged,  which  he  would  not  have  been, 
unless  the  funds  bad  been  duly  tranuerred  to  the  new  trustee,  and  here,  the  funds 
were  very  considerable  in  amount,  and  £30,000,  i»rt  of  them,  were  not  in  Courts  but 
standing  in  the  name  either  of  the  testatrix,  or  of  other  parties. 

By  neglecting  to  instruct  the  leading  counsel,  the  party  might  have  lost  the 
benefit  of  his  retainer,  a  point  which  the  Court  in  Imcos  v.  Feamek  (8  Beavan,  1) 
considered  ought  to  be  put  beyond  all  doubt ;  and  the  Vice-Chfuicellor  of  England,  in 
Coobe  v.  Turner  (12  Simons,  649),  expressed  a  strong  opinion  on  the  propriety  of  having 
a  junior  counsel  even  in  motions  of  small  importance. 

Mr.  Bacon,  eonirit.  The  Master  did  not  decide  on  the  ground  that  it  might  not 
be  proper,  in  some  caaea,  to  retain  two  oonnael ;  bu^  in  douing  with  thia  puticular 
case,  he  came  to  tiie  ccHiclnaion,  that  one  counsel  waa  auffieient  The  two  petitiona 
were  diapoaed  of  aa  a  matter  of  course,  not  only  without  opposition,  but  with-p.73]- 
out  any  being  threatened  or  expected.  No  grounds  were  stated  to  make  it  expedient 
to  employ  two  counsel,  except  the  chance  of  the  loss  of  the  retainer  of  the  leading 
counsel,  but  that  was  unnecessary,  for  the  cause  had  been  wound  np  upon  further 
directions,  and  was  no  longer  in  an  active  state. 

An  expense  thus  uselessly  incurred  ought  not  to  be  borne  by  the  Respondents. 

He  also  complained  of  the  unnecessary  length  of  the  present  petition. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Roli^  [Lord  Langdale].  I  will  not  make  any  order  on  this 
petition  until  I  have  communicated  with  the  Taxing  Master,  to  ascertain  the  grounds 
on  which  he  has  decided.   If  he  has  proceeded  on  the  notion,  that  because  the  petition 


(1)  See  Howard  v.  Mhodes,  1  Keen,  681,  and  OovetOr^  v.  GoveiUrgt  lb.  768,  and 
Ormwood  r.  Wakefordf  1  Beavan,  676. 
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■was  unopposed,  one  counsel  only  ought  to  be  allowed,  then  I  think  he  is  wrong  in  his 
conclusion. 

Petitions,  though  unopposed,  sometimes  involve  considerations  of  the  utmost 
importanee.  The  Court,  on  such  petitions,  is  frequently  called  on  to  administer  very 
lai^  estates,  and  to  distribute  considerable  sums  oi  money ;  wad  on  mch  occasion^ 
the  rights  of  the  parties  are  sometimes  found  to  fae  involTed  in  a  state  of  so  great  a 
com|4io^un,  that  tiie  Coort  would  be  unable  to  anderstaad  tiiam  without  severe 
api^ieatilon  and  the  assistance  of  well-ezperienoed  minds.  I  may  say,  that,  without 
the  assistance  of  most  able  counsel,  many  cases  arise  herei  in  which  I  should  be  utterly 
unable  to  come  to  a  satisfaotory  conclusion. 

[174]  The  necessity  of  having  two  counsel,  depends  on  a  great  variety  of  circum- 
stances ;  and  I  scarcely  know  any  case  in  which  it  would  be  less  safe  to  by  down  a 
fixed  rule,  than  in  the  instance  of  unopposed  petitions ;  for  funds  to  the  extent  of 
£4,000,000  are  annually  paid  out  of  Court,  and  transfers  of  stock  are  also  made  to  a 
very  large  amount,  and  tbis  is  ia  many  cases  done  upon  petitioDS  not  hostilelj  con- 
du^ied.  The  notion,  therefore,  of  depriving  the  Court  of  any  proper  assistanoe  in 
arriving  at  a  just  decision,  or  of  taking  from  the  suitors  any  proper  protection  <m 
unoppmed  petitaons,  ought^  I  think,  to  be  entirely  laid  out  of  the  question. 

uses  do,  however,  occur  in  which  sndi  assistuioe  is  nnneoessaiy.  Some  oases  ate 
80  plain,  that  I  wish,  for  the  sake  of  the  suitors,  that  orden  oould  be  obtained  as  of 
course ;  but  this  might  be  attended  with  very  great  danger  in  many  cases. 

In  the  present  case,  there  appears  to  have  been  some  difficulty  upon  the  appoint- 
ment of  new  tarustees.  By  a  due  appointment,  the  new  trustee  would  be  chained 
with  the  subsequent  duties,  find  thereupon,  the  old  trustee  would  be  discharged.  It 
was,  therefore,  necessary  for  the  protection  of  the  Petitioner  to  see  that  he  was 
properly  released  from  the  trust. 

I  am  anxious  to  know  the  ground  on  which  the  Master  came  to  this  conclusion  ; 
but  I  do  not  think  there  is  any  diffiisilty  about  the  general  principle.  The  case  doM 
not  rest  on  the  doctrine  of  retainer,  but  on  the  assistance  which  the  Court  is  entitdtffd 
to  have,  and  cannot  so  well  obtain  t^roiwh  counsel  of  one  class  as  of  lAe  otiier  class. 
There  are  cases  in  which  the  assistance  ofjunior  counsel,  who  are  acquainted  with  all 
that  has  taken  place  in  the  course  of  tbe  proceedings,  is  abso-TlTS^lutely  necessary, 
and  there  are  other  matters  in  which  the  great  experience  and  assistance  of  leading 
counsel  are  equally  requisite.  Professionaiexperience  and  skill,  a  perfect  knowlc^dge 
of  the  facts  and  practice  of  the  Court  are  requisite,  in  order  to  know  what  it  is 
necessary  to  state  to  the  Court,  and  for  that  purpose,  the  combined  assistance  of  both 
senior  and  junior  counsel  may  sometimes  be  necessary.  Without  the  assistance  of 
leading  counsel  everything  considered  material  might  be  fairly  and  honestly  stated 
upon  an  unopposed  petition,  yet,  for  want  of  due  experience  in  stating  the  case  amd 
the  circumstances  affecting  i^  there  might  be  some  oonsiderabie  risk  of  errw. 

I  will  oonuder  thi^  petition. 

/ufylT.  Thecase  was  adverted  to  again,  when  TBI  Master  OF  TH>  BouA  said,  he 
had  communicated  with  the  Taxing  Blaster,  and  he  stated  the  result  of  his  inquiiy. 

Mr.  Turner  observed,  that  the  drcumstances  now  stated  were  new  to  him,  ana  he 
asked  that  the  matter  might  stand  over. 

July  31.  Mr.  Turner  now  produced  an  affidavit  of  what  had  taken  place  before 
the  Taxing  Master,  which  he  was  desirous  of  brinnng  before  the  Court,  but. 

The  MA8TEB  of  the  Rolls  [Lord  Langdale],  after  consideration,  held  it 
inadmissible. 

[176]  Jan.  15.  The  Master  of  the  Rolls  [Lord  Langdalel  I  have  c(Hnmuni- 
cated  with  the  Master  in  this  case,  and  I  learn,  that  he  thought  that  some  reason 
ought  to  be  brought  forward  to  sanction  the  allowance  of  two  briefs  upon  an  un- 
opposed petition.  The  first  reason  offered  was,  that  counsel  was  entitled  to  a  l»ief 
undco*  the  taw  of  retainer ;  and  the  second  was,  that  it  was  necessaiy  upon  merits 
of  this  petition.  The  Master  proposed  to  allow  the  costs  of  the  two  briefia  upon  the 
certificate  of  counsel  of  their  propriety ;  but  the  Petitioner  neither  produced  the 
certificate,  nor  brought  the  matter  before  the  Master  on  the  merits,  and  the  costs 
were  consequentiy  disallowed. 
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I  have  already  exprened  my  opiuioD,  the  Matter  had  do  right  to  require  th« 
aeriitanoe  of  coimael  upon  the  point ;  and  I  am  of  opinion,  under  the  ciroomatiDeei 
now  hrouffht  finnwrd,  that  two  niefs  ou^ht  to  have  been  aUowed.  The  amount  may 
he  now  allowed,  but  the  Petitioner,  having  been  in  error  in  not  prodnoing  vaMdeat 
THMODB  to  tbe  Bfaator,  mmt  pay  the  coeta  oE  the  petitun. 


[177]   Lucas  n.  Peacock.    Jom.  14,  Feb.  11,  May  b,  June  13,  1645;  Monk  2,  1846. 

A  aolidtor'B  Uen  u^n  the  fund  is  not  a  general  Hen.  It  extends  only  to  cxwte  in  the 
oause,  and  oosta  immediately  conneotw  with  costs  in  the  cause ;  as,  for  instanoe^ 
the  ooste  of  suooessfully  protecting  a  ■olioitor'e  right  to  the  eoets  in  a  oauie. 

A  stop  OTder  does  not  affect  any  rights  and  it  is  thw^ore  nnneoeeaaty  to  ipeoify  that 
it  is  made  "  without  prejudiceL" 

The  drcunutanees  of  this  case  are  aufficientiy  stated  in  tiw  judgment 

Mr.  Turner  and  Mr.  Pigeott^  for  Mr.  Havecfield,  i^ted  Amaih  (2  Yes.  sen.  S5). 

Mr.  Kindersley  and  MrTfiogshawe^  for  ChrittM^er  Luoaa. 

JtfonA  2.  The  Master  of  the  Rolls  [Lord  lUngdale].  Christopher  Lucas,  one 
of  the  Defendants  in  this  case,  was  the  administrator  of  bis  deceased  wife  and  <^  his 
two  sons,  William  Bailey  Liwas  and  Harry  Vernon  Lucas,  and  the  PetitioQer,  Mr. 
Haverfield,  was  his  solicitor.  During  the  em[doyment  of  Mr.  Haverfield,  certain 
sums,  in  which  Mr.  Lucas  was  interested  as  the  administrator  of  fais  sons,  were 
Wught  into  Court,  and,  by  an  order  d^ted  the  30th  of  July  1842,  it  was  ordered, 
that  £4677,  4e.  8d.,  part  of  a  larger  sum  standing  to  a  mortgage  account,  should  be 
treated  as  part  of  the  residue  of  the  estate  of  the  testator,  and  that  ^ter  certain 
payments  were  provided  for,  two-sixths  of  one^filfth  (rf  the  remainder  of  the  fund 
should  be  teansferred  to  Mr.  Lucas,  as  administrator  ctf  his  two  sons. 

In  the  month  ci  January  1843  Mr.  Haverfield  ceased  to  be  employed  as  Mr. 
Lucas's  solictor,  and  Mr.  John  Bailey  having  become  such  solicitor  in  the  jmonth  of 
February  1843  he  assisted  in  taking  out  oT  Court  some  p.7Q  sums  ai  stock  and 
ntuey  to  which  Mr.  Lucas  was  entitled. 

In  June  1843  Mr.  Bailey  applied  to  Mr.  Haverfield  for  certain  bills  of  costs,  with 
a  view  to  have  t^e  same  taxed.  Mr.  Haverfield,  to  some  extent,  denied  the  rixht  to 
have  them  taxed.  A  petition  for  taxation  was  presented  on  the  behalf  of  Mr.  Lucas, 
and  ultimately,  an  order  was  made,  by  consent,  on  the  22d  of  December  1843,  and  it 
thereby  was  ordered,  that  all  matters  in  difference  between  Mr.  Haverfield  and  Mr. 
Lucas  should  be  referred  to  the  award  of  Mr.  Greorge  Lake  Bussell.  He  afterwards 
made  his  award,  dated  the  23d  dav  of  April  1844,  and  thraeby  awarded,  that  Mr. 
Irfioas  should  pay  to  Mr.  Haverfieu  the  ooste  of  tha  said-  petition,  of  the  reference 
and  of  the  award  (the  ooste  of  tiie  award  being  stated  to  be  £16,  9s.  fid.),  and  that  as 
to  the  other  costs,  each  party  should  pay  his  own. 

Mr.  Lneas  paid  the  coste  of  the  award  at  once ;  Bfr.  Haverfield  soon  aftennirds 
made  out  his  bill  of  tbe  other  coste  which  he  claimed,  including  the  coste  of  the 
award.  They  amounted,  in  the  whole,  to  £110,  16s.  lOdL,  and  eximidine  ti^ose  ooste 
to  the  amount  of  £10,  98.  6d.,  which  had  been  paid,  Mr.  Havetfleld's  bill  unounted 
to  £95,  7s.  4d. 

Some  attempt  was  made  by  Mr.  Bailey  to  procure  a  settlement  of  tbe  bill  without 
taxation,  and  Mr.  Haverfield  was  desirous  to  have  Mr.  Bailev's  undertalcing,  that 
what  was  due  on  the  lull  should  be  paid  out  of  the  fund  in  (>>urt.  Mr.  Bailey,  so 
fir  as  the  question  d^nded  on  him,  was  not  unwilling  that  payment  should  foe  made 
cat  of  Ae  fund ;  but  some  delay,  by  the  illness  of  Mr.  Luoas  having  occurred,  Mr. 
Haverfield  [weflented  a  petition,  and  obtained  an  order  to  tax  the  bi^  and,  t^TV]  at 
the  same  time  obtuned  a  ttep  orders  to  prevent  the  fund  being  paid  out  without  notice 
to  him.    (ffcbstm  v.  Shearvxtod,  8  Beavao,  486.) 

The  bill  was  taxed  at  £94,  IDs.,  the  sum  of  17s.  4d.,  and  no  more,  having  been 
taken  off.  Mr.  Haverfield  has  presented  a  petition,  praying,  that  Mr.  Lucas's  share 
<rf  the  funds  in  Court  may  be  apdied  in  satisfaction  of  what  is  due  to  him  on  his  bilL 

There  k  no  dispute  as  to  the  amount  of  the  bill,  nw  as  to  the  lialality  of  Mr. 
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Lnooa  to  pay  it,  and  no  allegation  that  he  ia  onablet  or  eren  onwiUing  to  pay  it. 
Thwe  being,  subetantially,  no  difference  between  th«  partial,  it  was,  for  some  tiin^ 
difficult  to  diaooVer  what  was  the  controTeray,  and  it  seems  to  be  no  more  than  this, 
that  Mr.  Haverfield  insists  upon  being  pfua  out  of  the  fund  in  Court,  whilst  the 
Bespoudeuts  insist,  that  Mr.  BaTerfieki,  UHMigfa  entitled  to  be  paid,  is  ntk  entitled  to 
be  paid  in  the  form  and  manner  which  he  has  asked  by  his  petition,  and  that  he  has 
no  uen  upon  the  fund  in  Court  for  the  payment  oi  his  bill 

If  the  oircumstuices  which  hare  been  stated  to  me,  on  the  part  of  Mr.  Lnoaa,  are 
true,  it  can  make  no  difference  to  Mr.  Haverfield,  or  to  Mr.  Lucas,  or  Mr.  Bailey,  his 
solicitor,  whether  an  order  ia  made  upon  Mr.  Lucas  perscmidl^  to  pay  the  money,  or 
an  wder  is  made  for  payment  in  the  way  proposed  by  this  petition,  and  I  regret  very 
much,  that  the  parties  have  not  settled  the  matter,  and  thus  prevented  the  necessity 
<tf  making  the  order  at  all. 

But  as  I  am  required  to  interfere,  it  appears  to  me, 

1.  That  Mr.  Haverfield  had  a  lien  upon  the  fund  for  any  costs  which  were  due  to 
him  as  costs  in  the  cause. 

[180]  2.  That  the  costs  of  Mr.  Lucas's  petition,  and  d  the  reference  under  the 
order  of  December  1843,  so  for  as  die  petition  and  the  costs  thereof  related  to  oosts 
in  the  cause,  were  costs  incurred  in  defending  Mr.  Haverfield's  right  to  the  costs 
which  he  has  received  or  retained  as  costs  in  the  cause. 

3.  That  the  attempt  made  to  reduce  the  costs,  which  he  had  retained  as  coets  in 
the  cause,  and  to  which  his  title  was  established,  ought  to  be  oonsidwed  as  an 
attempt  made  to  relieve  the  fund  from  a  just  charge  upon  it,  and  it  ai^ears  to  me 
that  Mr.  Haverfield  has  a  right  to  be  paid  the  costs  of  ais  successful  dafenoe  oat  of 
the  fund. 

But  the  solicitor's  lien  upon  the  fund  is  not  a  ^nera!  lien ;  it  extends  only  to 
costs  in  the  cause,  or  costs  immediately  connected  with  the  costs  in  the  cause  (Boom 
V.  Bollv^i,  i  Myl.  &  C.  354),  and  it  is  stated  and  not  denied,  that  a  considerable  pert 
at  Mr.  Haverfield's  claim  referred  to  Mr.  Russell,  consisted  costs  incurred  in  respect 
of  matters  not  relating  to  the  estate  of  William  fiailenr  Lucas  or  Harry  Vernon  Lncai^ 
or  in  other  words,  as  I  understand  the  case,  consistea  oi  costs  not  costs  in  the  cause. 

It  does  not  appear  that  any  distinction  was  made,  on  this  acconnt,  in  the  petition 
of  Mr.  Lucas,  on  which  an  order  was  made  for  the  taxation  of  Mr.  Haverfield  s  costs. 
But  the  question  does  not  now  relate  to  taxation,  or  even  to  payment,  but  to  lien, 
and  I  think  that  I  can  order  to  be  paid,  out  of  the  fund  in  Ck)urt,  only  that  part  of 
Mr.  Haverfield's  costs,  which  consists  of  costs  in  the  cause,  or  costs  incurred  in 
protecting  Mr.  Haverfield's  right  to  the  ooets  in  the  cause,  and  that  as  to  the  rest,  I 
must  simidy  order  payment. 

[181]  1  am  afraid  that  the  parties,  having  persevered  thus  long  in  a  litigation  so 
unnecessary  and  absurd,  will  not  be  able  to  agree  upon  a  division  of  the  charge,  so  as 
to  make  it  practicable,  without  further  inquiry,  to  frame  an  order  for  payment  part 
out  of  the  fund  and  the  remainder  by  Mr.  Lucas. 

And  I  shall  refer  it  to  the  Master  to  inquire,  what  part  of  Mr.  Havetfield's  bill 
consists  of  charges  to  which  he  was  entitled  as  costs  in  the  cause,  or  as  eosts  incutred 
in  defending  the  char^  to  which  he  was  entitled  as  costs  in  the  cause. ' 

I  am  reluctant  to  make  any  order  in  this  matter,  and  particularly  so,  to  make  an 
order  leading  to  further  litigation  and  expense.  I  was  in  hope  that  the  parties  would 
have  settled  the  matter  without  an  order,  but  it  seems  that  in  a  case  where  the  sum 
due  is  ascertained  and  not  disputed,  where  there  is  no  question  as  to  liability,  ability, 
or  even  willingness  to  pay,  it  is  thought  expedient  to  carry  on  the  litigation  about 
the  mode  of  payment  which,  under  the  circumstances,  can  make  no  difference  to 
eidier.   The  case  must  take  its  course. 

No  costs  on  either  side. 

On  the  oocasion  of  making  the  stop  order,  on  the  11th  of  February  1845, 
Mr.  Kindersley  asked,  tut  the  order  might  specify  that  it  was  made  **  without 
prejudice." 

The  Master  of  the  Rolls  \hard  Langdale].  By  granting  a  stop  order,  nothing 
is  ever  decided  as  to  the  rights  of  the  parties.   All  that  is  done  is  to  prevent  payment 
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oat  of  Goart  without  notjoe  to  the  puiy,  [182]  in  order  that  he  ma^  then  appear  and 
npport  his  ri^te.  My  attentifm  us  often  men  ealled  to  the  pmnl^  and  I  have  no 
dmiDt  diat  it  is  unneoessary  to  state,  on  the  fiwe  of  a  stop  order,  that  it  was  made 
without  prejudice. 

[182]  /•  n  Smith.  Exparte  Husbamix  Jan.  10, 16,  MarA  fi,  1846. 

Where  the  Taxing  Master  has  received  no  special  directions  from  the  Court,  iu  regard 
to  payments  made  by  a  client  to  his  solicitor,  it  is  his  duty  to  confine  himself  to 
simple  payments  plainly  proved  to  have  been  made  on  account  of  the  bill  of  costs. 

In  sacertaining  what  is  due  on  bills  of  costs,  and  in  the  consideration  of  what 
payments  have  been  made  on  account  of  them,  questions  of  .law  and  fact  of 
considerable  difiiculty  may  incidentally  arise,  and  may  possiUy  iustify  and  require 
discussion  and  determination,  even  in  the  jnrisdiotion  ezercisea  by  tin  Court  on 
petitions  for  taxation. 

This  case  is  reported  ante  (4  Beavan,  309),  on  which  oeoasion  it  appears,  that^  on 
the  4th  of  August  1841,  the  Court  directed  the  taxation  of  Mr.  Q.  Smith  s  bills  against 
Mr.  Husband,  a  country  solicitor.  The  bills,  amounting  to  £9176,  Gs.  8d.,  were  taxed 
at  £8751,  178.  lOd.,  and  a  sum  of  £2832,  5a.  3d.,  was  found  due  to  Mr.  Smith. 

Mr.  Husband  presented  a  petition  for  liberty  to  excei^  to  this  report.  The 
grounds  on  which  he  relied  are  stated  in  the  judgment  of  the  Court,  it  is  therefore 
unnecessary  to  repeat  them  here. 

Mr.  G.  Turner  and  Mr  Cole,  in  support  of  the  petition,  cited  Thompson  v.  Perdval 
(5  Bam.  &  Ad.  925),  and  OakeUy  v.  Pathdler  (10  Bli.  548). 

Mr.  Eindersley  and  Mr.  W.  T.  S.  I>aniel,  omink. 

Mr.  Turner,  in  reply. 

ri831  Thk  Master  or  ibm  Rolls  reserved  judgment. 

mmrSh  5.  Thi  MAGmtR  OF  the  Bolls  [Lord  Langdalel.  Mr.  Smith  was  for 
several  years  the  London  agent  of  Mr.  Husband,  a  country  solicitor,  and,  on  the  4th 
day  of  August  1841  an  order  was  made  (see  4  Beavan,  316),  by  which  it  was 
raerred  to  the  Master  to  tax  all  the  bills  of  Mr.  Smith,  and  ascertain  the  amount 
which  was  due  to  him  thereon,  having  r^rd  to  the  sums  of  money  which  had  been 
ptid,  by  or  on  behalf  of  Husband,  to  Smith  or  any  person  on  his  account  or  for  his 
me,  on  account  of  the  bills,  or  received  by  him  as  agent  on  account  of  the  bills. 

In  the  petition  on  which  this  order  was  obtained,  Mr.  Husband  had  claimed  to 
have  an  account  of  the  pecuniary  truisactions  between  him  and  Mr.  Smith ;  and  this 
psii  of  the  petition  having  been  refused,  the  order  was  so  framed,  as  to  exclude  any 
account  of  payments  not  made  on  aooonnt  of  the  Inlls. 

The  Taxing  Master,  bv  his  oertifioate  dated  the  14th  of  July  1845,  certified,  that 
Mr.  Smith's  wis,  amounting  to  £9176,  68.  8d.  had  bem  laid  before  him,  and  that  he 
had  tued  the  same  at  the  sum  of  £8751,  17s.  lOd.,  and  tha^  having  regard  to  the 
Bams  of  money  paid  by  or  on  behalf  of  Husband  to  Smith,  or  any  person  on  his 
account  or  for  his  use,  on  account  of  the  bills,  he  found,  that  there  was  due  to  Smith 
OD  the  bills  the  sum  of  £2832,  5s.  3d. 

Mr.  Husband  has  preseoted  a  petition,  praying  that  he  may  be  at  liberty  to  file 
exceptions  to  this  report  on  [184]  several  grotrnds,  which,  in  theugument,  have  been 
reduced  to  three : — 

1.  The  disallowaooe  of  a  sum  <A  £600,  alleged  to  have  beoi  made  to  Malaohi  for 
Smith  on  account  of  the  bills.  ' 

2.  The  disallowance  of  the  sum  of  £500,  alleged  to  have  become  due  from  Smith 
to  Husbuid  on  the  saU  of  certain  mining  shares,  the  price  of  which  Smith  agreed  to 
aooept  on  account  of  his  bills. 

3.  The  non-taxation  tA  certain  Inllfl,  some  of  which  had  been  taxed  in  bankmptcy, 
and  all  of  which  had  been  xnid  by  the  clients  to  Hnsband. 

The  first  observation  to  be  made  on  the  case  is,  that  the  sums  of  £500  each, 
•mounting  together  to  the  snm  of  £1000,  were  part  of  the  Petitioner's  complaint  on 
his  first  petition,  in  which  it  stated  that  Smith  omitted  to  credit  him,  in  account,  with 
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the  Bum  of  £1000,  for  whioh  he  ou^t  to  have  been  credited  in  1836,  and  for 
t^e  Petitioner  held  Smith's  receipt,  under  his  own  hand,  dated  the  5Ui  Angost  I 

The  petition  in  which  this  statement  was  made,  contained  no  aUc^atioD, 
Smith  had  agreed  to  give  credit  for  tills  sum  of  £1000,  as  against  his  mm  of  i 
The  relief  which  was  sought  in  respect  of  this  sum  of  £1000  was  eDdeavomed  Is 
obtained  (xa  the  talcing  of  a  general  account,  which  I  thought,  and  still  thio^  I 
no  authority  to  direct  on  such  a  petition,  ukt  the  order  was  made  that  the  " 
should  hare  regard  only  to  such  sums  as  were  pud  on  aooount  of  the  bills. 

To  meet  the  terms  of  the  order,  this  petition  states,  that,  at  the  time  of  the 
action  in  respect  of  whioh  [186]  this  claim  aris^  Smith,  in  the  preseoce  of 
Petitioner  and  Maladii,  made  an  entr^  in  a  book,  crediting  the  Petitioner  for 
the  sum  of  £1000  as  aeainst  the  bills  of  costs,  but  the  affidavit  made 
Husband,  in  speaking  of  the  entry,  omits  the  words  **  as  against  the  bill  of  costs." 

Smith,  on  the  other  hand,  insists,  that  Uie  whole  teansaction  as  to  the  mil 
shares  was  fraudulent  and  void ;  that  the  sum  of  £500,  alleged  to  have  been  piii 
Malacfai,  was,  in  fact,  never  paid ;  that  he  never  agreed  that  the  sum  of 
of  the  price  of  the  shares  purported  to  be  purchased  from  Husband, 
credited  against  his  Inll  Ot  costs,  and  that  thwdore  the  Master  waa  quits 
not  allowing  those  sums. 

Notwithstanding  the  ^reat  importance  of  keeping  the  jurisdiodon  of  Uie 
cases  of  this  kind,  within  its  proper  limits,  and  the  propriety  of  directuig  the 
to  hare  regard  only  to  sums  paid  on  account  of  the  bills,  in  ascertaining  whst  ii 
in  respect  of  them,  it  is  not  improbable,  that  in  the  consideration  of  what  pa; 
hare  been  made  on  account  of  the  bills,  questions  of  law  and  faot  of  coi 
difficulty  may  incidentally  arise,  and  may  possibly  justify,  and  eren  require  i 
and  determination,  eren  in  this  jurisdiction.    When  sura  questions  properly 
may  be  the  duty  of  the  Court  to  arail  itself  of  all  the  means  which  it  pose 
hare  them  inrestigated  and  settled,  according  to  law  and  justioe.    But  in  i 
where  the  Master  has  received  no  special  directions  from  the  Court,  I  think  tint 
his  duty  to  confine  himself  to  simple  payments,  plainly  proved  to  have  been 
on  aooount  of  tbe  biUs,  and  that  he  would  not  be  authorized  to  allow,  as 
bills  of  ooBts,  sums  of  money  not  plainly  appear-TlSn-ing  to  be  such  pa. 
Upon  a  conflict  of  evidence,  he  might  have  to  certi^  whether  such  a  payment 
b^n  made  or  not ;  but  without  special  directions,  I  think  that  he  could  not 
upon  himself  to  certify  whether  a  certain  alleged  transaction,  not  being  an 
payment,  and  the  nature  and  circumstances  of  ^ich  were  disputed,  was  or  m 
such  a  transaction,  as  a  Court  of  law  or  Equity  would,  under  the  special 
have  adjudged  or  decreed  to  constitute  a  debt  or  payment. 

And  in  this  case,  considering  the  form  and  manner  in  which  the  F 
obum  to  these  two  sums  of  £500  each  was  alleged  and  disposed  of  on  his  first 
and  the  want  of  any  explanation  of  the  circumstances,  under  which  he  now 
establish  his  claim  on  a  different  footing ;  considering  the  form  of  the  order,  i 
the  Master  to  have  regard  to  sums  of  money  paid  on  aooount  of  and 
absence  of  all  special  mrections  as  to  the  cHaim  to  these  sums  contained  in  the  petit 
and,  further,  having  carefully  exwnined  the  evidence  in  support  of  the  claim  Ut 
sum  of  £500,  which  is  alleged  to  have  been  actually  paid,  and  of  the  clum  to 
other  sum  of  £500,  which  it  is  alleged  ought  to  be  deemed  to  have  been  paid,  I 
of  opinion,  that  the  Master  has  properly  disallowed  these  sums,  and  that,  in  re^ 
of  them,  there  is  no  ground  for  giving  the  Petitioner  leave  to  except  to  the  repoit 

I  am  further  of  opinion,  that  the  charge  made  in  this  petition,  that  Uie  Masts 
not  fully  taxed  all  the  bills  which  he  was  ordered  to  tax,  is  without  any  just  fool 
tion.  All  the  bills  not  previously  taxed  or  paid  were  fully  taxed ;  as  to  the  oA 
Mr.  Smith  was  called  upon  [187]  to  prove  bis  alleged  disbursements,  and  I  find 
alleration  of  specific  errors. 

On  the  whole,  therefore,  1  am  of  opinion,  that  this  petition  must  be 
witibi  costs. 
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pB7]  In  re  Bedbon  and  Bushton.   Jem.  14,  Monk  20, 1846. 

An  order  was  made  for  the  division  and  a  transfer  of  a  fund  in  Court,  but  before  it 
oould  be  ctanpletod,  tiie  fund  became  altered,  and  the  solioitor  mreeented  a  petition 
im  a  similar  object  Held,  that  it  could  not  be  conndered  a>  unneceasaryt  it 
appearing  that  the  soUdtcn',  using  his  best  exertions,  was  unable  to  act  on  the  first 
order,  by  reason  of  a  difficulty  as  to  the  legacy  duty ;  the  solicitor  was  therefore 
allowed  the  costs  upon  taxation. 

Expedition  money,  paid  by  a  solicitor  to  a  stationer  or  writing  clerk  employed  in  the 
registrar's  office,  disallowed  upon  taxation. 

A  gratuity  paid  to  the  clerks  of  the  Aocountant-Qeneral's  office  was  disallowed  to  the 
solicitor  on  taxation,  as  was  also  a  fee  paid  upon  bespeaking  an  order  for  transfer 
which  could  not  be  made  available. 

This  was  a  petition  praying  that  the  Petitioner  might  be  at  Ubaty  to  exeept  to 
the  certificate  of  the  Taxing  MHter,  who  had  allowed  to  the  solicitor  certain  ohargea 
clwhich  the  Petitioner  otnnpUuned.   The  particulars  are  stated  in  the  judgment  of 

Mr.  jKindersley  and  Mr.  Crai^  in  support  of  the  petition. 
Mr.  Turner  and  Mr.  Prior,  coiUrH. 
Mr.  Kindersley,  in  reply. 

Ths  MAanm  of  thb  Boua  said,  he  thou^t  it  necessary  to  make  some 
inquiries  before  he  decided  the  points  argued. 

[188]  March  20.  The  Mastxb  of  thi  Rolls  [Lord  Langdale].  The  first  subject  of 
complaint  consists  of  several  items,  amounting  in  tiie  whole  to  £3, 13s.  3d.,  for  business 
done,  as  the  Petitioner  alleges,  on  account  <rf  one  Hugh  Brown,  but  which  the  Master  has 
allowed,  as  if  the  business  hail  been  done  <ni  aoooant  of  the  Petitioner.  On  considera- 
tion of  tiie  affidavits,  I  am  of  opinion,  tiut  the  business  was,  in  faot,  done  for  the 
scocmtmodation  and  benefit^  and  on  account  of  the  Petitioner,  in  the  transaoti<m  of 
his  business,  and  that  there  is  no  ground  for  exception  to  the  Master's  oertifioate  in 
that  respect 

The  next  subject  of  complaint  consists  of  the  costs  of  a  petition,  upon  which  an 
order  was  made,  by  the  Vice-Chancellor  Wigram,  for  the  ajqiortionment)  payment, 
ftansfer,  and  carrying  over  of  the  funds  in  the  cause. 

By  the  order  made  on  further  directions  in  tiie  year  1843,  directions  were  given 
ior  apportioning  the  funds  amongst  the  parties  interested,  and  for  transferring, 
paying  and  carrying  over  the  apportioned  shares. 

The  Master's  report  was  made  on  the  23d  day  of  Novnnber  1845.  The  apportiraed 
shwes  were  not  transferred  and  carried  over  pursuant  to  the  <nder  on  further 
directions;  but,  on  the  7th  of  January  1846,  and  in  respect  of  the  accruer  of 
dividend^  which  would  require  a  new  apportionment,  a  petition  was  preeented,  and 
a  new  order  obtained  for  the  diviaion,  tnuuferrinj^  and  curying  over  cn  the  funds  as 
altered. 

This  is  the  petition  complained  of,  and  it  is  represented  to  have  been  entirely 
unnecessary  and  improper.  In  the  absence  of  any  explanation,  it  seems  that  the  {,199} 
solioitor  might  and  ought  to  have  procured  the  necessary  transfers  and  carrying  over 
to  be  made  under  the  order  on  further  directions,  immediately  after  the  report  of 
qipcMrtionment  was  made.  Neglect  in  acting  upon  such  orders,  has  been  a  frequent 
occasion  of  unnecessary  expense,  and  if  no  explanation  had  been  given,  I  mignt,  in 
this  case,  have  thou^t  it  right  to  disallow  the  costs  incurred. 

But  it  appears,  wat  the  solicitor,  using  his  best  exertions,  was,  by  reason  of  a 
difficulty  which  occurred  in  ascertaining  the  amount  of  legacv  duty  payable,  unable 
to  act  upon  the  order  on  furtho*  directions  till  the  fund  had  been  altered,  and  after 
considering  the  circumstances  stated  in  tiie  affidavits,  I  cannot  venture  to  say,  either 
that  the  petition  was  unnecessary,  or  that  it  oould  have  been  avoided  by  any  diligence 
d  the  sohcitor.  I  am  therefore  of  opinion,  that  the  Master's  cwtifioate  ought  not  to 
he  disturbed  on  this  ground. 
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But  there  are  three  other  itema,  which  I  t&ink  ought  not  to  be  allowed. 

Odo  is  a  sum  of  lOs.  paid,  as  it  is  aaid,  for  eiqpemtioii  to  a  statioaer  or  writing 
clerk  employed  in  the  registrar's  office. 

Anotner  is  a  sum  of  X3, 3s.,  paid  totheclerks  in  the  office  of  the  Aooountant-Qenenl, 
not  for  a  specific  or  stated  reason,  and  which  I  therefore  understand  to  hare  bera  paid 
as  a  gratuity.  Such  paymeDts  are  stated  to  be  onstomary.  I  find  them  mentioned 
in  the  report  of  the  Fee  Commissioners  in  1816  (p.  29),  and  tiie  nature  of  them,  and 
the  oironmstanoes  under  which  they  have  [190]  been  paid  an  explained  by  Mr.  Seth 
Ward,  in  his  evidence  given  before  the  Chancery  CVmimisgioners  in  1825  (App.  A, 
pp.  472,  473).  In  the  report  of  the  Ck>mmi88ioners  in  1826,  it  was  recommended 
that  such  gratuities  should  be  abolished,  but  no  order  was  made  in  pursuance  of  that 
recommendation;  and  in  1830  the  der^  of  the  AccountaQt-Geoeral,  in  their  return 
to  an  order  of  the  House  of  Commcms,  included  gratuities  amougst  the  sums  which 
they  had  received.  It  was  therefore  true,  as  alleged,  that  it  has  been  oustomaiyto 
make  such  payments,  and  also  that  there  has  been  no  concealment  of  the  fact.  The 
practice  has  been  under  oouBideration,  and  has  not  been  forbidden. 

It  is  the  obligation  to  pay  them  which  is  now  diluted,  and  I  have  been  informed, 
tiiat,  upon  the  taxation  of  costs  whilst  the  duty  was  performed  ondw  the  direetion  ot 
the  Master  in  Ordinary,  there  was  no  settled  rule  on  the  subject  Some  Masters 
allowed  them,  others  ^sallowed  them  when  opposed,  but'  not  o^rwise,  and  others 
refused  to  allow  them  at  all.  Moreover,  it  does  not  aj^nar  that  any  such  gratuities 
have  ever  been  claimed  as  a  right,  or  that  the  solicitors  who  have  declined  to  pay 
them  (of  which  there  have  been  some),  have  ever  been  held  to  be,  on  that  account, 
the  less  entitled  to  have  their  business  regularly  despatched  with  due  promptitude. 
Non-payment,  on  one  occasion,  has  not  induced  any  neglect  or  delay  on  that  or  any 
future  occasion,  and  under  such  circumstances,  payment  cannot  be  considered  as  a 
neeessarv  expense  incurred  by  the  solicitor  for  the  promotion  of  the  client's  business. 
Under  these  circumstancei^  and  in  the  absence  of  any  express  authority,  and  having 
regard  to  the  principle  which  I  think  ought  to  govern  such  matters,  I  «n  of  [191j 
opinion  that  the  client  was  under  no  necessity  to  pay  the  sum  of  J&3,  Ss.,  and  without 
deciding  more  than  this  particular  case  requires  me  to  do,  I  must  hold  tluit  this  charge 
is  not  to  be  allowed. 

The  remaining  item  amounts  to  lis.  The  solicitor,  intending  to  procure  two 
transfers  to  be  made,  pursuant  to  the  order  on  further  directions,  paid  for  them,  and 
for  the  usual  directions  the  different  sums,  making  together  lis.  In  consequence  of 
the  delay,  arising  from  the  difficulty  which  occurred  about  the  legacy  duty,  he  was 
unable  to  procure  the  transfers  to  be  made  in  time,  and  the  expense  was  lost  Accused 
as  he  is  of  delay,  it  appears  that  his  seal  and  diligence  led  him  into  this  expense,  which, 
in  the  event,  proved  to  be  fruitless.  It  seons  hud  upcm  him,  but  I  think  tiiat  tiie 
client  is  not  bound  to  repay  him  the  money  so  uselessly  expended. 

I  am,  on  the  whole,  of  opinion,  that  the  Master  should  review  his  certificate  as  to 
the  three  items  of  lOfl.,  j£3,  Ss.,  and  lis.,  but  not  as  to  any  of  the  other  charges 
complained  of  in  this  petition. 

NOTB. — ^The  3  &  4  W.  4,  c.  94,  after  making  a  provision  as  to  the  fees  to  be  received 
by  the  Masters'  clerks,  and  the  registrara  and  their  clerks  (s.  37),  and  by  the  Master 
of  Reports  and  Entries  (s.  8),  by  the  a  41,  imposes  a  penalty  of  £500  and  other  severe 
penalties,  &c.,  upon  any  Master  in  Ordinaiy  or  "  any  person  holding  any  offioe,  situa- 
tion, or  employment  in  any  office  of  the  said  Court,'  who  shall  receive  "any  fee,  ^ft, 
gratuity,  emolument,  or  anything  of  value,"  "  other  than  what  is  allowed  or  directed 
to  be  taken  by  him  as  aforesud."  The  words  have  not  hitherto  been  held  to  be 
applicable  to  officers  whose  duties  are  not  regulated  by  the  Act 

[192]   HiTCHOOCK  V.  Jaques.    Dee.  15,  1845 ;  March  2,  1846. 

An  order  of  course  to  amend  by  adding  parties,  obtained  after  replication,  is  irreguUr. 

The  bill  was  filed  on  the  18th  of  April  1844,  and  Jaques  filed  his  answer  on  the 
32d  of  July  following.   He  thereby  took  an  objection  for  want  of  parties,  but  whi<A 
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ma  not  let  down  for  argament.  The  other  three  Defendant*  filed  their  ancwer  <hi 
the  33d  of  April  1846,  and  on  the  15th  of  June  1846  the  Phuntifi'  filed  a  replication. 

Aftervaida,  and  on  the  3d  of  December  1S45|  the  PlaintifiB  obtained  an  rader^ 
ooorse  at  the  Bolls,  for  "liberty  to  amend  their  bill  by  adding  parties  Defwdants, 
vith  Kpt  words  to  chaise  them,  without  costs,  ararading  tiie  present  Defenduits'ofllce 
copies  and  not  requiriog  any  further  answer  from  them." 

The  Defendant  Jaques  now  moved  to  discbarge  the  order  for  irregularity. 

Mr.  Dickinson,  in  support  of  the  motion.  The  practice  as  to  amendments  is  now 
regulated  by  the  65tfa,66th,  and  68thOrders  of  May  1846.  (Ordines  Can.  308.)  By  the 
65th,  an  oider  of  course  may  be  had,  at  any  time*  to  amend  clerical  errors  in  names, 
&c ;  under  the  66th  Order,  the  Plaint  may  obtain  <»ie  coder  of  course  to  amend 
before  replication,  but  the  order  then  proceeds  n^tavely,  and  pohibits  any  further 
order  of  course  to  amend,  except  in  the  case  provided  for  by  tne  66th  Order.  The 
68th  Order  applies  to  specuJ  orders  after  rei»ioati(Hii  which  are  required  to  be  [193] 
sapported  by  certain  amdaTits.   None  of  these  warrant  the  order  complained  oi. 

The  answer  raises  the  objection  for  want  of  parties,  and,  by  the  Plaintiff's  neglect 
to  set  it  down  for  ar^ment,  he  was  not  to  be  at  liberty,  as  of  course,  to  obtain  an 
order  to  amend  his  bill  by  adding  parties.  (39tb  Orderof  August  1841.  Ord.  Can. 
175.)  He  cannot  be  permitted  to  evade  the  39th  Gteneral  Oraer  by  an  amendment 
after  replication. 

Mr.  Turner  and  Mr.  Tennant,  eonirii.  The  orders  to  amend  which  are  contem- 
plated by  the  Qeneral  Orders  of  1845  are  orders  to  amend  against  a  particular 
Defendant^  or  by  which  he  may  be  affected,  and  not  an  order  for  making  new  Defen- 
dants and  requiring  no  further  answer  from  the  old.  It  was  held  in  Snttle  v.  fFater- 
flWM(4Simon8, 125),  that,  notwithstanding  the  15th  Order  of  1828  (Ord.  Can.  10),  a 
Plaintiff  might,  after  replication,  obtain  an  order  of  course  to  amend  by  adding  parties 
(uly.  The  orders  oi  1846  are  not  more  strin^nt  than  the  15th  Order  of  1828,  and 
ought  to  reoeWe  a  similar  oonstmeticni  unless  it  appeared  that  it  was  intended  to  alter 
the  old  rule. 

The  39th  Order  applies  only  to  amendments  at  the  hearing,  before  which  time  the 
Defendant  might,  at  any  time,  remove  an  objection  for  want  of  parties  by  amendment. 

Mr.  Dickinson,  in  reply.  The  practice  was  in  uncertainty  previous  to  the  orders 
of  1845 ;  that  uncertainty  has  been  removed  by  those  orders.  All  amendments  of  a 
bill  are  amendments  as  against  all  and  every  De-[lM]-fendant ;  and  it  could  be  shewn 
in  tim  case,  that  the  issues  have  been  altered  by  this  very  amendment^  if  the  Defen- 
dant were  permitted  to  go  into  merits.  On  this  occasion  that  cannot  be  done,  as  the 
csnse  is  attached  to  another  bnmeh  of  the  Court 

Thx  Master  of  thi  BotLB  said  he  would  omsider  the  qaestion. 

Marth  2.  Thb  Mastbr  of  thk  Rolls  [Lord  Langdale]  considered  the  order 
br^inlar,  and  granted  the  application,  bat  without  costs. 

PM]   Thomas  v.  Sslby.   Jan.  31,  Feb.  25,  April  23,  1846. 

Whether  the  Court  can  order  substituted  service  of  a  copy  bill  under  the  23d  Order 
of  August  1841,  qwwe. 

Mr.  Welfcnd  applied  for  an  order  to  substitute  service  oi  a  copy  bill  (23d  Order 
ol  August  1841,  Ord.  Can.  171)  upon  a  wife,  for  a  husband  who  had  deserted  her.  It 
WIS  stated  that  the  husband  and  wile  had  bem  made  parties  inrespectof  Uie  separate 
pnmerty  of  the  wife. 

Ths  Masteb  of  thi  Rolls.  Is  there  any  preoedmt  forsnhatttnting  serTice  of  a 
eopTbillf 

Mr.  Welfocd.   The  prooeeding  is  analogous  to  that  of  penmal  sarriee  of  a  av^mna. 

Thx  Master  of  thk  Rolus.  But  the  General  Ordardoea  not  provide  for  snob  a 
esse.   Hand  up  the  papers  and  I  will  read  them. 

[196]  F^.  26.  Thb  Master  of  thk  Rous  [Lord  Langdale].  There  is  a  difference 
of  opinion  on  Uie  point,  and  I  oannot  make  the  order.  The  better  way  will  be  to 
|ny  a  niipcaut,  ana  yon  may  then  proeeed  with  greater  seenrily. 
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April  23.  This  being  accordingly  done,  Mr.  Welford  now  applied  for  an  order 
for  substituted  service  of  the  ntftpcma  on  the  wife  for  her  husband.  It  appeu«d  that 
the  hushuid  had  1^  his  wife  in  October  1844,  and  had  never  since  been  seen  or 
heard  of. 

Thk  Mastbr  of  thi  Bolls  considered  that  this  was  not  a  proper  case  for 
substitating  service.  , 

[196]  Haldenbt  «.  Sfofvobih.  Jm.  26,  AprU  16,  1846. 

[&  C.  16  L.  J.  Ch.  328.   See  Gmsy  t.  Ounuy,  1883,  48  L.  T.  530.] 

The  representative  of  a  defaulting  executor,  fairly  accounting,  is  entitled  to  deduct 
his  costs  at  suit  out  of  the  assets,  though  tkey  may  be  insufficient  to  repair  the 
breach  of  trust 

B.  Spofforth  was  a  defaulting  trustee  and  executor.  He  died,  and  administratioa 
was  t^en  out  to  him,  and  his  r^pceamtatives  were  made  parties  to  this  suit.  The 
assets  of  B.  Spofforth  were  insufficient  to  repair  the  ^Mtoh  of  trusty  and  the  question 
was,  whether  his  administratOTS  were  entitled  to  their  coots  as  part  of  the  axpenaes 
of  the  administration. 

It  was  aivned,  that  the  adminlstntora  were  in  the  position  of  the  intestate,  and, 
like  bim,  could  receive  nothing  until  tiiey  had  repaired  the  breach  ol  trust.  It  was 
said  that  the  point  had  been  decided. 

[106]  Mr.  Kindersley,  Mr.  Purvis,  Mr.  Rasch,  and  Mr.  Tillotson,  for  different 
parties. 

The  Master  of  the  Bolls  said  he  would  make  inquiries. 
April  16.   The  Master  of  thk  Bolls  [Lord  Langdale]  held  that  the  repre- 
sentative, fairly  accounting  was  mtitied  to  dednct  his  eosts  ol  suit  out  ot  the  aaseta. 

[196]  FOBMAN  V.  Gbat.   Jan.  28,  FO.  8,  1847. 

A  Plaintiff,  having  one  of  tiie  Defendants  under  his  control,  kept  back  his  answer. 
Another  Defencunt  put  in  his  answer,  and  after  great  del^  on  the  part  of  the 
Plaintiff,  moved  to  dismiss  for  want  of  prosecution.  The  Plaintiff^  to  defeat  the 
motion,  obtained  an  order,  of  course,  to  amend.  Held,  that  as  there  was  an  answer 
outstanding,  the  order  to  amend  could  not  be  considered  "  irregular ; "  but  it  was 
afterwards  discharged  on  other  grounds.   See  next  case. 

On  the  23d  of  July  1845  the  bill  was  filed  by  the  wife  of  Chaiies  Fonnan,  by 
her  next  friend,  against  her  husband  and  other  Defendants. 

On  the  16th  of  December  1845  William  Gover  Gray  filed  his  answer;  and  on  the 
30th  of  April  1846  the  Plaintiff  obtained  an  order  for  the  production  of  papers, 
which  had  not  now  been  drawn  up^ 

On  the  Ist  of  June  1846  Charles  Forman,  the  Plaintiff's  husband,  entered  an 
appearance  by  Mr.  Bolnns,  the  naintiff*s  solicitor,  but  he  bad  not  pat  in  lus  anaww. 

On  the  17th  of  December  1846  William  Glover  Gh*ay  gave  notice,  for  the  2lBt  of 
December,  of  a  motion  to  dismiss  the  bill  for  want  of  prosecution ;  but  the  Plaintiff, 
on  the  21st  of  December  (the  Defendant  Charles  Forman  not  having  answered), 
obtained  and  served  an  order  of  course  to  amend  his  bill,  being  the  first  order  of 
course  obtained  for  that  purpose. 

[197]  The  motion  to  dismiss  afterwards  came  on,  but  being  intercepted  by  the 
order  to  amend,  the  Plaintiff  submitted  to  pay  the  costs,  and  no  o^er  ord«r  was  made. 

Mr.  Elderton  now  moved  to  discharge  the  order  to  amend  "for  irregularity."  He 
argued,  that  the  order  to  amend  had  been  obtained  in  fraud  of  the  G^eral  Orders ; 
that  the  Defendant  bad  been  perfectly  regular  in  his  motion  to  dismiss  for  want  of 
prosecution,  DaUen  t.  ^oyfer  (7  Beavao,  586) ;  and  on  that  motion  it  would  hare  been 
no  answer  to  say,  that  tuwre  was  a  D^enduit  whose  answer  had  not  been  got  in, 
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QoleM  it  could  be  shewn  that  due  diligence  had  been  uwd  in  attempting  to  obtuD  it ; 
Slintm  T.  Taglor  (4  Hare,  608).  That  although  the  Glenerat  Orders  permitted  a  party 
to  obtain  an  order  to  amend,  within  four  weeks  after  the  last  of  several  uswers  was 
to  be  deemed  sufficienti  yet  this  order  must  have  reference  to  a  bond  fide,  and  not  to 
a  "  yoekat  D^endant "  under  the  control  of  the  Plaintiff.  That  after  so  great  a  delay, 
it  was  a  fnnd  on  ^  Defendant  to  obtain  an  order  of  oourse,  for  no  ot^er  purpose 
than  to  defeat  his  motion  to  dismiss  for  want  of  prosecution. 

Mr.  Heathfield,  eontrh.  The  case  of  Datim  v.  Haiytm-  is  a  distinct  authority,  that 
the  order  to  amend  is  perfectly  regular.  There,  it  is  said,  "  The  expressions  *  the 
last  answer'  and  'the  last  of  sevenu  answers '  in  Order  66  (Ord.  Can.  308)  and  16, 
art.  33  (Ord.  Can.  287),  clearly  mean  the  last  of  the  several  answers  filed  by  several 
Defendants,  or  by  more  than  one  Defendant;  and  pending  the  time  appointed  by 
these  orders,  as  affected  by  Order  14  (Ord.  Can.  276),  the  Plaintiff  is  entitled  to 
obtam  an  order  to  amend."  When  the  [1961  Plaintiff  obtains  an  order  to  amend 
within  the  time  expressly  and  distinctly  limited  by  the  General  Orders  of  the  Court, 
then,  whatever  may  be  ite  effect  as  to  the  other  [woceedingB  in  the  oanse,  it  is 
inqnaifale  to  say  that  it  is  imgular. 

He  also  eited  Later  v.  ArtkdaU  {amUt  106),  and  PeaeoA  v.  SUviar  (6  Simons,  553X 
in  which  it  was  held,  that  an  order  to  amend  obtained  after  notice  of  a  motion  to 
dismiss  is  an  answer  to  the  motion. 

Thx  Master  of  the  Rolls  ordered  the  motion  to  stand  over,  to  give  the  Plaintiff 
80  opportanity  of  explaining  the  delay. 

Fa.  6.  An  affidavit  was  made,  but  it  did  not  afford  any  satis^toiy  expUnation 
of  the  delay. 

Mr.  Elderton  renewed  his  motion. 

Mr.  Heathfield,  conlr^ 

Mr.  ESderton,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdalel.  Although  the  deby  has  been  so 
gross  and  without  excuse,  I  cannot  make  the  ordar  which  is  now  asked. 

It  is  asked  to  diseluu^  this  order  to  am«id,  "  for  inwularity."  Now  the  General 
Orders  say,  that  within  a  ootain  time  after  the  utawer  of  the  last  Defendant  is  to  be 
deemed  anffiment,  the  Plaintiff  is  to  be  at  liberty  [199}  to  obtain  an  order  of  course 
to  amend  his  bill,  and  here  the  last  Defendant  has  not  answered.  Irregularity  is 
therefore  out  of  the  question.  That  there  has  been  a  gross  abuse  of  the  proceeding 
no  one  can  doubt,  for  the  Plaintiff  has  had  it  in  her  own  power  to  determine  the  limit 
of  time  for  obtaining  the  order  to  amend.  The  bill  was  filed  on  the  23d  of  July  184S ; 
the  answer  of  the  Iwt  of  all  of  the  Defendants,  except  of  the  Defendant  who  is  in  the 
power  at  the  Plaintiff,  was  filed  on  the  16th  of  December  1845,  and  was  to  be  deemed 
soffidoit  on  the  10th  of  February  1846.  Obsore  the  situation  in  which  the  parties 
were;  on  the  16th  of  December  all  the  answers  had  been  put  in,  except  that  in  the 
power  of  the  Plaintiff ;  the  Plaintiff  does  nothing  until  April  1846,  when  she  makes  a 
motion  for  tiie  prodnotion  of  papen^  which,  it  ia  said,  has  never  yet  been  drawn  up. 
At  the  end  of  a  fall  ^ear  after  his  answer  had  been  filed,  William  Gover  Chray  gave 
Dotioe  of  motion  to  dismiss  the  bill  for  want  of  prosecution.  The  motion  is  met  by 
SD  order  of  course  to  amend.  There  is  no  pretence  for  obtaining  leave  to  amend, 
except  that  Mr.  Forman  has  not  answered;  but  that  does  not  make  the  order 
irrsgolar.  The  abuse  may  be  such  as  to  render  it  oeoessa^  to  make  a  Gener^  Order 
for  the  pnrpoee  of  preventing  it  (see  tlw  General  Order  of  the  13tfa  April  1647),  but 
I  cannot  say  that  it  is  irregular. 

I  cannot  grant  tiw  motion,  but  I  ahall  refuse  it  withoat  ooata. 


[200]  FOBUAM  V.  Ghat.   March  23,  1847. 

Under  the  General  Ordwa,  any  Defendant  is  entitled  to  move  to  dismiss  for  want  of 
prosecution,  after  the  expiration  of  six  weeks  from  the  time  when  his  answer  is  to 
iM  deuned  sufiioient.  Upon  snoh  a  motion,  all  onavoidaUe  and  all  just  and  reason- 
able eaosea  oi  delay  may  be  coiaidered,  and  in  the  cautious  exercise  of  its  discretion, 
the  Cocvt  may  grant  or  r^uso  to  grant  any  further  time  the  Plaintiff  may  require. 
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An  order  of  course,  though  obtained  within  the  time  limited  hy  the  Gr«neral  Orders, 
dischai^;ed,  on  the  ground  of  the  inexcosable  delay  of  the  Plaintiff,  in  prooeedine 
and  gettii^s  in  the  Muwer  of  a  Defendant  under  her  oontrol,  and  because  it  had 
been  obtained  for  the  porpose  oi  defeating  a  motion  to  diamiaa  fw  want  of  pn>- 
aecution. 

The  ez[n««ions  "last  answer"  and  "the  last  of  several  answers"  in  the  G^aral 
Orders  regulating  the  period  within  which  a  IMaintiff  may  obtain  an  <»der  of  oomM 
to  amend,  mean  tiie  last  uswer  required  in  die  thsa  state  of  the  reoocd. 

The  former  application  of  the  Defendant  William  Gover  Gray  having  been  ref  osed, 
it  was  now  moved  to  discharge  the  order  of  course  to  amend,  to  take  the  amended 
Inll  off  the  file,  and  to  dismiss  the  original  bill  for  want  of  proaeiHition ;  the  notice  ot 
motion  omitted  that  the  ground  of  the  motion  was  "  for  iiregalarity." 

Mr.  Elderton,  in  support  of  the  motion. 

Mr.  Heathfield,  eonfrd,  in  addition  to  his  former  argument,  said,  that  there  w»b  no 
danger  of  any  abuse  of  the  General  Orders,  as  the  Plaintiff  was  restxicted  to  one  order 
of  course  to  amend,  and  that  the  production  of  such  an  order  in  answer  to  a  motioo 
to  dismiss  could  uot^  therefore,  be  repeated.  That  the  toxmer  motioa  bad  been 
refused  on  the  groond  that  the  order  was  not  irregular,  uid  that  tbeiefwe  this  motion, 
which  was  for  uie  sune  object,  ought  not  to  sucmed.  On  the  motion  to  «^iTT'iw,  the 
Defendant  got  his  oosts ;  it  he  had  intended  to  dispute  the  regularity  of  tihe  rader  to 
amend,  he  ought  to  have  asked  that  the  motion  might  stand  over. 

The  Master  of  tbx  Bolls  reserved  judgment. 

[201}  March  23.  The  Mastkb  of  the  Iwlls  [Lord  Langdale].  In  this  case,  the 
Defendant  William  Gover  Gray  put  in  his  answer  on  the  16th  of  December  1845. 
The  six  weeks,  at  the  end  of  which  the  answer  was  to  be  deemed  sufficient,  and  the 
further  time  of  four  weeks,  within  which  the  Plaintiff  was  at  liberty  to  amend,  expired 
before  the  middle  of  March  1846. 

The  Plaintiff  ia  a  married  wcnaan,  ming  hy  her  next  biend.  Het  hvaimaAt  one  ol 
the  Defendants,  appeared  by  the  Plaintiffs  soUoilor;  bat  did  not^  and  has  not  yet^ 
pat  in  his  answer. 

On  tiie  17th  of  December  1846  the  Defendant  William  Gover  Gray,  who  had  for 
many  mtm^  been  entitied  to  more  to  dismiss  the  bill  Amt  want  of  proseoution,  gnTO 
notice  of  his  intentira  to  move  for  tiiat  pnrpose  on  the  2l8t  of  December  1846. 

On  that  day,  and  before  the  motion  to  dismiss  could  be  made,  the  Plaintiff 
obtained  an  order  of  course  for  leave  to  amend  the  bill.  She  produced  this  ordw  for 
the  purpose  of  shewing  that  an  order  to  dismiss  should  not  be  made. 

The  Defendant,  William  Gk»ver  Gray,  moved  to  diaoharge  the  order  to  amend 
"for  irregularity." 

If  I  could  have  construed  the  exi»vsBion  "last  answer"  and  "last  of  several 
answers,"  in  Order  66  and  Order  16,  art.  33,  to  mean  the  last  answer  actually  filed  at 
the  time  of  moving  to  dismiss,  the  order  of  ooarse  would  have  been  iir^gular,  beoiuue 
made  long  after  the  expiration  of  the  time  to  amend,  if  reok<med  from  the  time  of 
filing  the  answer  last  put  in. 

^02]  But  it  appeared  that  there  was  an  answw  still  outstandings  and  tiie  last 
answer  required  by  tiie  Plaintiff's  bill  not  having  been  filed,  it  seemed  to  me,  that  the 
order  to  amend,  though  obtained  after  gross  and  inexcusable  delay,  was  not,  in 
strictness,  irregular.  It  has  been  supposed,  that  I  expressed  a  contrary  opinion  in 
DaUm  v.  Ba^er  (7  Bearan,  p.  589) ;  but  it  is  quite  otherwise,  as,  in  that  case,  I 
stopped  the  counsel  who  was  arguing  against  the  point  raised  on  the  other  aide,  that 
the  "  last  answer,"  in  the  order  referred  to,  meant  the  last  answer  actually  filed  at  the 
time  of  moving  to  dismiss ;  aud  all  the  expressions  used  in  the  judgment  with  respect 
to  the  "last  answer  filed,"  must  have  reference,  as  I  intended,  to  the  filing  of  the  last 
'answer  required  in  the  then  state  of  the  record. 

The  Defendant's  motion  to  discharge  the  order  of  coarse  to  amend  "tm 
irregularity  "  having  been  refused,  he  now  moves  that  the  order  may  be  discharged, 
on  ue  ground  that  it  was  obtained  only  for  the  purpose  of  delay,  wd  in  evasicm  of 
the  plain  intent  of  the  orders  of  May  184B. 

m  considering  orders  of  coarse  obtained  at  the  "BxXiB  in  eaoBes  attached  to  othw 
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Ivancbes  of  the  Court,  there  has  been  oooaaion  to  observe  upon  the  importance  of 
diitiDguisbing  orders  properly  called  irregular,  which  may  and  ought  to  be  disposed 
of  bere,  from  orders  not  strictly  irregular,  out  which  ought  not  to  have  been  obtained, 
hf  reason  of  merits  or  of  the  conduct  of.  parties  in  the  cause,  which  can  be  properly 
eoasidered  and  disposed  of  only  by  the  Lord  Chancellor,  or  in  the  Courts  to  ^ioh  the 
csQses  belong,  and  are  not  within  the  jurisdiction  of  this  Court.  To  avoid  the- 
snumption  ^S03]  of  any  such  jurisdiction,  I  have  endeavoured  to  avoid  interferiDg, 
except  ia  cases  properly  and  strictly  called  irregular,  and  not  to  ^ve  to  the  worn 
"  inegolarity  "  any  saoh  extended  meaning  as  would  draw  into  this  Court  the  oon- 
nderation  of  the  oonduct  of  parties,  in  the  jvoaeeution  oi  c«uea  not  witiiin  its 
jurisdiction. 

The  present  is  a  Bolls'  cause,  and  if  the  Defendant's  former  motion  had  been  to 
discharge  the  order  to  amend,  without  founding  it  solely  on  the  alloj^ed  irr^nkrity, 
I  should  have  had  to  consider  the  question  raised  on  the  present  motion. 

Under  the  orders,  any  Defendant  is  entitled  to  move  to  dismiss  the  bill,  after  the 
expiration  of  four  weeks  from  the  time  when  bis  answer  is  deemed  to  be  sufficient. 

The  circumstances  of  the  case  ma^  be  such,  that,  although  the  Defendant  is 
entitled  to  move  to  dismiss,  and  the  Plaintiff  is  not  in  a  eondition  to  take  the  next  step 
in  the  cause,  the  Court  may  not  think  fit  to  order  the  bill  to  be  dismissed. 

The  Plaintiff  may  not  have  been  able,  with  his  utmost  diligence,  to  proceed 
effectually  against  other  Defendants,  or  to  obtain  some  answer  which  he  may  require ; 
he  may  tie  so  oiroumstanoed  as  not  to  be  able  to  obtain  justice  without  amending  hw 
bill,  and  not  able  to  amend  f^eotually  without  an  allowanoe  of  time.  On  the  motion  to 
dinoiss,  all  unavoidable  and  all  just  and  reasonable  causes  of  delay  may  be  ocmsidered ; 
and  in  the  cautious  exercise  of  its  discretion,  the  Court  may  gnuit,  or  refuse  to  grant, 
the  time  which  the  Plaintiff  may  require.  But  the  grant  of  furdier  tame  is  what  is 
called  an  indulgence;  and  as  it  cannot  be  granted  without  interfering  with  the 
Defendant's  right  to  dismiss,  the  [204]  Court  has  to  consider,  what  have  been  and  are  ' 
the  causes  of  delay,  what  is  due  to  the  justice  of  the  case,  and  what  may  be  the 
relative  inconveniences  which  may  probably  arise  from  the  grant  or  refuHtl  of  the 
time  asked  for,  and  what,  if  any,  terms  ought  to  be  imposed  on  the  Plaintiff,  if  time 
be  aven  to  him. 

In  the  raesent  case,  it  appears  to  me,  upon  the  faots  stated  in  the  a£Bdavits,  that 
tiie  Plaintiff  has  not  given  any  aatisfaotwy  reason  for  her  delay,  or  shewn  any  title 
to  indnlsence. 

I  think  ttiat  it  is  contrary  to  the  intention  of  the  oiders,  that  Ute  Plaintiff,  after 
deUying  so  long  as  to  entiue  a  Defendant  to  move  to  dismiss,  should  directly  or 
indirecUy  obtain  further  time  without  the  leave  of  the  Court,  or  without  a  considera* 
tion  of  the  causes  of  delay,  and  of  what  may  be  due  to  justice,  under  the  circumstances 
of  the  case ;  and  I  think  that  it  would  be  contrary  to  the  intention  of  the  orders,  if 
Uie  Pluntiff  were,  in  effect,  to  obtain  time  against  one  Defendant,  by  wilfully  with- 
holding the  answer  of  another  Defendant  who  is  acting  under  his  influence ;  and  such 
tine  would  be  obtained,  if  the  right  to  amend,  by  order  of  course,  could  be  acted  upon, 
after  a  notice  of  motion,  duly  served,  to  dismiss  the  bill,  and  if  the  order,  obtaioied  as 
d  course  could  be  employed  to  d^eat  the  notice  to  dismiss,  in  a  oase  where  the 
Plaintiff  has  wilfully,  or  for  his  own  eonT6ttieno%  or  by  mere  neglect,  omitted  to 
obtain  the  answor  of  another  Defendant^  avd.  has  no  ezense  for  the  delay,  which 
entitled  the  Defendant  who  applies  to  move  to  dismiss. 

^Tbe  Defendant,  being  entitled  to  move  to  dismiss,  is,  I  think,  entitled  to  say,  that 
farther  time  is  not  to  be  given  to  the  Plaintiff  without  some  reason  being  as-[206}4igned 
for  it.  It  is  no  reason  for  her  to  say,  that  an  order  of  course  has  been  obtained  to  amend 
the  bill,  in  a  case  in  which  it  appears  that  the  right  to  amend  is  founded  on  the  want 
of  an  answer,  which,  but  for  the  inexcusable  neglect  and  delay  of  the  Plaintiff  might 
have  been  long  since  filed. 

It  may  be  proper  to  prevent  orders  of  course  to  amend,  after  due  service  of  notices' 
of  motion  to  dismiss  (see  the  General  Order  of  April  1847,  anie,  p.  vii.) ;  but  the 
question  hen  depends  on  the  oonduct  oi  the  Plaintiff  in  the  proseeution  of  the  suit ; 
and  in  the  present  state  of  the  atden,  it  is  not,  in  opinion,  a  mere  question  of 
regnUrity  or  irregularity. 

Rra.— 11 
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The  Plaintiff,  aotin^  on  her  supptwed  right  to  obtain  an  order  of  course  to  amend, 
produced  it  in  of^KMition  to  tile  motion.  She  might,  without  actaally  obtaining  the 
order,  have  claimed  a  right  to  it,  or  might  hare  asked  for  time,  on  just  grounds,  if  any 
there  had  been.  If  she  had  done  so,  her  oose  would  have  been  oonndered ;  but^  from 
the  evidence  now  adduced,  it  wouU  have  appeared,  that  she  waa  not  mtitled  to  any 
allommce  of  further  time ;  and  I'am  <rf  opinion  that  she  ought  not  to  be  allowed,  \^ 
means  of  ui  order  of  course  to  amend  obtuned  under  such  drcnmstaneea,  to  obtain  an 
indulgeace,  which  wonld  have  been  refused  if  asked  for  upon  a  taiie  statement  of  the 
facts. 

I  think  I  ought  to  discharge  the  order  on  this  motion  on  the  ground  on  wfaicb  it 
is  made. 

If  the  Plaintiff  will  undertake  to  get  in  the  remaining  answer  to  the  original  bill, 
ftnd  file  a  replication  within  a  week,  that  bill  may  be  retained. 

[206]  The  order  to  amend  was  aocordin|0y  dischuged  with  coete,  and  the  amended 
Ull  (there  having  bem  a  new  engrossment),  was  ordered  to  be  taken  oS  tAie  file. 


[206]  Arnold  v.  Arnold,  dfarek  2S,  1847. 

[&  a  affirmed  on  appeal,  1  Ph.        41  £.  B.  639;  11  Jar.  S60.] 

On  a  motion  to  discharge  an  order  of  course  to  amend,  in  a  cause  attached  to  another 
'  branoh  of  the  Courts  the  M.  B.  has  not  jurisdiction  to  take  into  his  consideration 
:  the  conduct  of  the  parties^  and  will  only  determine  whether  die  order  liaa  been 
,  regolarly  obtained. 

An  order  of  course  to  amend,  obtained  while  an  answer  is  outotandin^  is  not 
:  "irregular,"  tiiough,  nnder  the  droumBtances,  it  may  have  been  improperly 
f  obtaiMdi 

-  This  cause  was  attached  to  the  Conrt  of  the  Tiee-Ohanoellor  Wieram.  The  bill 
was  filed  on  the  23d  of  July  1 846,  and  several  of  tiie  Defendants  who  nad  put  in  their 
answers  in  December  1846  recently  gave  notice  to  dismiss  the  bill  for  want  of  pro 
sedition.  There  being  other  Defendants  who  had  not  appeared,  the  Plaintiff,  after 
service  of  tiie  notice  of  motion  to  dismiss,  obtained  at  the  Bolls,  an  order  of  course  to 
amend.  The  motion  to  dismiss  having  oome  on  before  the  Vice-Chancellor  Wigram, 
His  Honour  thod^^ht,  that  the  order  to  amend  prevented  an  order  to  dismiss,  and  he 
directed  t^e  motion  to  stand  over,  wiUi  Uberty  to  apply  to  this  Court  to  di8chai;g8 
the  order  to  amend. 

Mr.  Hare  now  moved  to  discharge  the  order  "  for  irregularity."  He  cited  a  oase^ 
Myers  y.  WeiheraUt  before  Vice-Chanoellor  Wigram.  (Unreported.) 

The  Master  of  the  Bolls.  The  cause  is  attached  to  another  branch  oi  the 
Court ;  I  have  thraefore  no  right  to  look  at  the  merits  or  oon-f207]-dttct  of  the  parties. 
My  impression  is,  ^t  this  order  was  not  properly  obtained ;  bat  I  camiot  say  it  is 
firr^ular." 

Mr^  EUderton,  eontrd^  contended  that  the  order  was  not,  in  strictness,  irregular, 
and  that  the  cause  being  attached  to  another  branch  of  the  Court,  the  Master  of  the 
Bolla  could  not  look  at  the  merits,  or  consider  the  conduct  of  the  parties. 

Mr.  Hare,  in  reply. 

The  Master  of  the  Bolls  [Lord  Lan^ale}.  In  considering  the  regularity  of 
this  order,  I  ought  to  abstain  from  taking  into  my  consideration  the  conduct  of  the 
parties,  because  the  cause  is  aseribed  to  His  Honour  Sir  J.  Wigram.(l) 

If  I  thought  that  the  words  "  the  answer  or  the  last  of  several  answers  "  were  not 
to  be  oontiaered  as  meaning  tdbe  last  answer  of  several  Defendants,  but  the  last 
answer  then  put  in,  then  this  order  to  amend  mi^t  be  considered  to  have  been 

'    (1)  See  the.fith  Order  of  the  9th  May  1839,  Ord.  Osu.  137.  Sebaum  v.  Milner,  5 
3e4r.  49 ;  Uoopir  v.  Paver,  6  Beav.  178 ;  St.  Fid«r  v.  Devemac,  Ih.  584 ;  The  Marqais 
Etr^md  v.  M»,  7  Beav.  160;  Plamer  v.  Macdonald,  8  Beav.  191;  Boleomhe  v. 
Antrobtu,  lb,  406 ;  Jf^otA  v.  TwmUif,  tmUf  p.  41,  and  Forman  v.  .Qray,  ante,  p.  196,  200. 
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inwahrly  obtained ;  bat  neither  the  words  nor  the  meaniog  of  the  General  Orders 
(Om.  Ou.  308)  are  such ;  and.  in  some  cases,  sreat  injustice  might  result  from  so 
holding,  for  a  Plaintiff  midit,  without  any  delaiut  of  his  own,  be  unable  to  complete 
bis  case,  and  yet  have  his  oill  dismissed  for  want  of  proeecution. 

^208]  It  appears  to  me  that  when  the  Plaintiff  desires  leave  to  amend,  pending  a 
mobon  to  dismiss  for  want  of  prosecution,  the  application  ought  not  to  be  as  of  course, 
but  that  the  circumstances  ought  to  be  brought  before  the  Court  to  see  whetiier  they 
justify  it    (See  the  General  Order  of  the  13th  April  1647.) 

I  cannot  grant  this  motion ;  but  I  may  observe,  that  it  might  be  perfectly  right 
for  me  to  refuse  it,  and  yet  be  equally  right  for  the  Lord  Chancellor  to  grant  it ;  for 
he  can  look  into  the  merits  which  I  have  no  jurisdictioD  to  do.  I  should  feel  most 
anxious  to  afford  every  facility  in  dischareing  this  order,  founded  on  the  opinion  of 
Vioe-Chuioellor  Wigram on  the  merits,  if  Icould  do  it.  (Notk. — ^The  case  was  taken 
before  the  Lord  Ghuioellor  by  way  of  appeal  and  was  affirmed  by  him  on  tlie  8th  of 
May  1847.) 

[209]   In  re  Blakb  and  Young.   March  11,  1846. 
[S.  C.  10  Jur.  168.] 

The  12tb  General  Order  of  August  1841  has  reference  only  to  orders  in  a  cause,  and 
ia  iniq^iUcable  to  die  fourday  order.  SembU. 

An  order  had  been  obtained  **  in  the  matter,"  and  not  in  a  cause,  for  the  taxation 
of  the  bill  of  costs  of  Messrs.  Blake  and  Young,  and  a  sum  of  £195  was,  on  taxation,' 
ioond  due  from  them  to  Mrs.  Miller  their  client. 

By  an  order,  dated  the  8th  day  of  May  1845,  it  was  ordered,  that  Messrs.  Bhike 
and  Young  should  pay  the  X196  within  a  fortnight  Afterwards,  on  the  26th  of  July, 
the  fourday  order  was  made,  by  which  they  were  ordered  to  pay  the  amount  in  four 
days  after  personal  service  of  the  order,  or  in  default  to  stand  committed.  (See 
Seton,  432.)    The  order  was  served,  but  the  solicitors  made  default  in  paying. 

[210]  Mr.  Elderton  now  moved,  that  the  tipstaff  should  apprehend  Messrs.  Blake 
and  Young,  and  bring  them  to  the  Bar  of  the  Ck>urt  for  not  obeying  the  last  order. 
He  stated,  that  the  four-day  order  did  not  contain  the  indorsement  required  by  the 
12th  Amended  Order  of  August  1841  (Ord.  Can.  167),  and  observed,  that,  though  the 
expretaion  in  tiie  12th  General  Order  of  August  1841,  "every  order  or  decree,"  was 
^rery  unlimited,  stall  it  was  not  applicable  to  tike  present  case ;  for  Uie  form  of  the 
indorsement  wa^  tha^  on  default,  the  party  woakf  be  liable  "  to  be  arrested  under  a 
writ  of  attaohmenfe,"  or  "by  the  Berjeant«t«nns,"  which  would  be  untrue  in  the 
present  instance,  where  the  penalty  for  non-payment  was,  that  the  parties  should 
stand  committed  and  be  liable  to  be  arrested  by  tipstaff,  and  not  upon  an  attaehment 
or  bv  the  serjeantat-arms. 

THK  Mastik  of  THB  Bolls  [Lord  Langdale]  said  that  no  decision  on  the  present 
occasion  would  help  the  applicant ;  but  his  impression  was,  that  the  Lord  Chancellor 
had  considered  that  the  12th  General  Order  had  reference  only  to  orders  in  a  cause; 
and  to  which  the  indorsement  was  applicable.  (See  Lane  v.  Ometj  2  Hare,  97 ;  and  /n' 
n  David  Taylor,  M.  B.  23d  Mar.  1847.) 

He  granted  Uie  appUeation,  uid  made  the  order  for  the  tipstaff. 


(^]  Nelson  v.  Ditnoombe.  Dunoohbe  v.  Kelbon.  March  21,  Ajml  20,  1846. 

[S.  C.  15  L.  J.  Ch.  296 ;  10  Jur.  399.   See  In  re  Shoiet,  1890,  44  Ch.  D.  100.] 

If  a  trustee  be  sued  in  Chancery  for  an  account,  and  it  appears  that  he  has  properly 
expended  sums  of  money  for  the  protection  and  safety,  or  for  the  maintenance  and 
support^  of  his  ceghi  gw  trust,  at  a  time  when  be,  though  adult,  ^as  incapable  of 
taaiDg  care  of  bimsel^  the  Court  will  allow  him  credit,  in  account^  for  such  sums  of 
mmwy. 
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A  bill  may  be  filed  in  the  name  of  a  person  alleged  to  be  of  nnaoond  mind,  thou^ 
not  so  found  by  inquisition,  by  anyone  professing  to  be  his  next  friend ;  and  such 
a  person  may  be  sued  as  a  Defendant,  and  the  C%>urt  then  appoints  a  guardian  to 
answer  for  mm.  In  such  cases,  the  Court  imposes  all  the  restraints  of  infancy,  and 
the  party  is  bound  by  the  acts  of  the  guardian  so  appointed.  The  Court,  having 
proper  evidence  that  they  are  incapable  of  {uroteotin^  tneir  own  interests,  treats  them 
as  infant^  or  as  insane,  though  not  so  found  by  inquisition ;  and  b^g  satisfied 
that  their  next  friend  or  f^osraian  pays  proper  attention  to  their  interests,  and 
making  all  neoessaiy  inqairua  to  ascertain  ueir  rights,  and  what  is  beneficial  to 
them,  or  if  necessary,  directing  that  a  commission  may  be  applied  for,  ultimately 
deals  with  their  rights  and  property  as  justice  may  require. 

A  contract  may  be  implied,  in  favour  of  a  person  who  has  supplied  a  person  of  unsound 
mind  tfaougn  not  so  found  by  inquisition,  with  necessanei^  or  has  provided  him 
with  proper  protection  and  support,  sembk. 

Jurisdiction  of  the  Court  to  intenere  for  the  protection  of  a  lunatic  not  found  so  hj 
inquisition. 

An  executor  was  allowed,  under  the  circumstances,  the  costs  of  a  cross-oaose  ior 
administration  of  the  estate  instituted  by  him  against  his  ee^i  que  trust. 

The  question  in  tiieae  oanses  related  to  the  right  oi  Mr.  Donoombe  to  r^ain, 
out  of  monies  held  by  him  in  tinst  for  Mr.  Nelson,  the  amount  expended  for  die 
protection  and  support  of  the  latter  during  five  yeara  in  a  lunatic  asylum  ^tiiere 
having  been  no  commission),  and  also  tiie  expenses  of  suing  out  a  commission  d 
lunacy  at  the  end  of  that  time,  under  which  Mr.  Nelson  had  been  found  to  be  ol  sound 
mind.    The  circumstances  were  as  follows : — 

It  appeared,  that  Mr.  Nelson,  in  the  lifetime  of  his  mother,  had  been  considered 
to  be  of  unsound  mind,  and,  upon  the  usual  medical  certificates,  he  was,  in  March 
1833,  at  his  mother's  request,  placed  in  a  lunatic  asylum. 

At  the  end  of  three  months,  however,  he  was  discharged,  and,  in  Deoember  in 
the  Bame  year  1833,  his  mother  made  her  will,  whereby  she  gave  the  residue  of 
[2123  property  to  Mr.  Nelson,  and  appointed  him  sole  executor.  In  Febmnzy 
1834  she  made  a  codicil  to  her  will,  whereby  she  appointed  Mr.  Dunoombe  joint 
executor  with  her  son.  She  died  in  June  1834,  and  her  will  was  ^ved  hy 
Duncombe  alone.  In  1835  Dunoombe,  who  had  in  his  hand  oonnderable  sama 
of  money,  held  in  trust  for  Nelson,  offered  to  account;  but  the  latter  took  no 
notice  of  the  offer,  and  seemed  to  have  refused  to  have  any  communication, 
with  him.  • 

In  this  state  of  things,  and  io  August  1839,  Nelson  was  taken  before  a  police 
magistrate,  on  a  charge  of  having  threatened  to  kilt  or  do  some  bodily  harm  to  & 
medical  gentleman,  and  he  was  ordered  to  find  sureties  to  keep  the  peace.  On  hia 
failing  to  do  so,  he  was  committed  to  prison ;  but  the  magistrate  certified,  "  that  he 
was  much  more  fit  for  the  protection  of  a  lunatic  asylum  than  a  house  of  correction.'* 
Having  no  relation  or  friend,  application  was  made  to  Dunoombe,  and  it  was  suggested 
to  him  that  Nelson's  former  malady  had  returned.  Duncombe  interfered  and  procured 
medical  advice.  He  tiien  applied  to  the  msgistrate  by  whom  Nelson  bad  been 
committed,  and,  upon  the  medical  certificate  required  by  law,  and  witii  the  authority 
of  the  magistrate,  he  procured  Nelson  to  be  removed  from  the  prison  to  a  lunabo 
asylum,  where  the  expenses  of  his  maintenance,  &c.,  were  defrayed  by  Duncombe, 
out  of  monies  in  his  hands  belonging  to  Nelson.  No  commission  of  lunacy  waa 
applied  for,  and  Nelson  remained  confined  for  upwards  of  five  years.  He  es^ped 
from  the  asylum  in  September  1844,  and  consulted  his  present  solicitors.  They 
obtained  medical  opinions,  which  stated  the  existence  of  a  mild  form  of  insanity,  but 
that  it  would  be  improper  again  to  place  him  in  a  lunatic  asylum.  The  solioitora 
communicated  the  opinions  to  Mr.  Duncombe,  and  they  urged  him  to  apply  for  a 
commission  of  lunacy,  or  ac-[213]^unt  and  pay  over  the  balance.  Mr.  Dunctnnbe, 
however,  declined  to  take  out  a  commisnon,  but  stated  bis  willingness  to  account  to 
the  parties  who  could  give  him  a  proper  discharge. 

On  tiie  11th  of  November  1844  Nelson  filed  his  Inll  against  Duncombe  for  an 
account  of  his  mother's  estate.   A  few  days  afterwards^  Duncombe  was  infonned  hy 
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t Secretary  of  Lunatios,  tliat  it  had  been  reported  that  Nelson  was  a  violent  lunatic, 
QDsafe  to  be  abroad,  and  that  it  vas  his  duty  to  apply  for  a  commission ;  and,  in 
^Bnqnenoe,  a  farther  oommunioation  took  place  between  the  solicitors  of  the  parties, 
id  ultimately  Duncombe  consented  to  sue  out  a  oommisaion.    Duncombe  prosecuted 

■  commission,  and  on  the  22d  of  April  1846  the  jury  found  Nelson  to  be  of  sound 
ni  Nelson  having  refused  to  allow  to  Duncombe  the  money  paid  during  his  coa- 
penieDt^  and  all  other  payments  made  without  his  autJiority,  Duncombe,  on  the  3d  of 
ine  1645,  filed  the  second  biU,  praying  a  declaration  of  his  right  to  the  allowances, 
fed  that  the  allowance  may  be  made  on  taking  the  accounts. 

The  evidence  given  by  the  keeper  of  the  lunatic  anrlum,  on  the  oocasioo  of  the 
KnatioQ  of  the  oommiuion,  was  proved  in  the  atuse,  which  tended  to  shew  that  the 
bte  of  mind  oi  NelsoD,  during  the  whole  time  he  had  been  in  confinement^  had 
Mergooe  no  change. 

,  The  two  causes  now  came  on  for  hearing. 

'  Mr.  Kindorsley  and  Mr.  Bates,  for  Mr.  Nelson,  contended,  that  he  was  not  liable 
juy  either  the  expenses  incurred  in  the  lunatic  asylum,  or  those  of  the  proceedings 
Uer  the  commission ;  for,  as  to  the  [2141  first,  the  finding  of  the  jury  was  con- 
■rire  as  to  bis  sanity  at  the  time :  and  the  evidence  of  the  keeper  of  the  lunatic 
lUishment  himself  shewed,  that  he  had  been  in  the  same  state  of  mind  from  the 
n  of  his  admission.  It  appeared,  therefore,  that  Mr.  Kelson,  though  of  an  excitable 
mer,  was  sane  through  the  whole  of  the  period ;  and  consequently,  that  there  was 
direct  obligation  nor  any  implied  contract,  nnder  which  he  could,  at  law,  be  con- 
Bred  liable.   That  it  was  not  reasonable  to  expect,  that  the  Plaintiff,  who  had 
n  wroa^uUy  subjected  to  ooereion  and  imjuisonment  for  five  years,  and  had  thus 
It  the  enjoyment  of  the  best  {wriod  of  his  life,  should  consent  to  bear  the  expenses. 
F  Seeondiv,  as  to  the  commission,  they  contended,  that  as  the  Defendant  had  faUed 

n  was  not  liable  to  pay  the  costs  of  the  proceedings. 
[Thirdly,  that  the  second  suit  had  been  unnecessarily  instituted,  and  that 
ineombe  might  have  obtained,  in  the  first  anit^  ail  the  relief  to  wMch  he  was 
■tied. 

I  Mr.  Tomer  and  Mr.  J.  H.  Taylor,  for  Mr.  Duncombe.    There  can  be  no  doubt  of 

■  ezisteoce  of  tJte  Plaintiff's  insanity  prior  to  the  inquisition ;  that  malady  existed 
[ha  mother^s  life,  when  be  was  oonfined  upon  the  usual  medical  certificates,  and 
Ih  his  mothei^s  concurrence.  It  recurred  again  after  her  death,  when  he  threatened 
■life  of  her  medical  adviser.  The  Defen&nt,  on  that  occasion,  did  not  volunteer 
I  interference^  but  being  applied  to,  as  the  executor  of  the  Plaintiff's  mother  and  his 
p  friend,  at  s  time  when  the  Plaintiff  was  imprisoned,  he  bond  file  interfered  for 
I  noteetioo.  All  was  done  from  a  proper  and  laud-[216]-able  motive,  and  according 
\  toe  proper  legal  formalities.  Medical  certificates  were  obtained,  and  it  must  be 
nmed  that  the  lunatic  visitors  performed  tiieir  duty,  and  on  their  quarterly 
nation  inquired  into  his  case. 

Where  support  and  protection  is  bond  fde  afforded  to  a  lunatic,  the  law  implies  a 
Kract  to  pay  out  of  his  property :  WmhoorQ*,  v.  Tubb  (1  Y.  &  C.  (0.  C),  171,  and 
ff.  &  G.  (C.  C),  S37),  WiOiaitM  v.  fFmitomih  (6  Beavan,  326);  see  tXm  SeWy  v. 
fdbm  (6  Beavan,  192). 

I  The  same  rule  must  apply  where  the  insanity  is  {nrtial,  if  the  party  be  incompetent 
woteet  himself ;  for  the  implicaticni  arises  from  the  necessity  of  the  case ;  and  if  it 
in  otherwise,  a  person  in  a  state  of  partial  or  temporary  insanity  might,  though 
n  uople  means,  be  left  abandoned,  defenceless,  and  unprovided  for.  It  is  not, 
prever,  necessary  to  resort  to  that  prindple,  for  when  a  part^  is  seeking  equity, 
li  Court  will  compel  him  to  do  it  This  C^urt  always  throws  its  protection  around 
peons  incompetent  to  protect  themselves,  though  not  found  lunatic  by  inquisition, 
|l  will  apply  any  funds  in  Court  or  in  the  course  of  administration,  belonging  to 
Ml  a  person,  in  his  support  and  protection.  This  was  done  by  Lord  Eldon  in  the 
p  of  Sherwood  v.  Sanderson  (19  Yes.  280).  If  the  Defendant  had  applied  to  this 
MOtat  the  time,  a  similar  course  would  have  been  pursued,  and  he  is  equally  entitled 
[Wve  the  benefit  of  the  jurisdiction  and  the  monies  paid  for  the  PliUntiff  allowed  in 
moA,  npon  his  aatisfvini^  (he  Court,  apon  an  inauiry,  if  necessary,  that  the 
qienditare  was,  tinder  the  oircnnutances,  necessary  and  proper. 
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nS16}  As  -to  the  oonuniarion,  it  was  sued  ont  at  the  instigatioa  and  saggaatioa  tit 
the  Secretary  of  Lunatics  and  of  Uie  solicitors  of  the  Plaintiff,  and  for  hi*  benefit ;  the 
expense  ought,  therefore,  to  be  allowed  j  besides  whkh,  there  was  an  exprew 
agreement  to  pav  them. 

The.  crpea-biu  was  necessary  in  order  to  put  in  issue  matters  subsequent  to  the 
answer ;  without  it,  the  Defenduit's  case  could  not  have  been  jsopwly  bnHigfat  bef<»* 
the  Court. 

Mr.  Kinderaley,  in  reply. 

The  Mastkr  of  the  Bolls  [Xord  Langdale],  This  is  a  case  too  important  in 
its  coDBequenoes  to  be  decided  at  the  present  moment  I  must  take  an  oj^tortonity 
of  looking  into  the  cases,  and  especially  of  conndering  the  judgment  of  Lwd  Eld  on 
which  has  been  cited  to-day. 

If  one  considers  the  case  of  this  Plaintiff  in  its  bare  outline,  a  gentleman  dint  up 
in  a  lunatic  asylum  for  fire  years,  getting  out  (d  it  only  by  stealth,  and  after  his 
escape,  found,  upon  a  commission  of  lunacy,  to  be  of  sound  mind,  one  cannot  be 
suriviBed  at  his  feeling  a  great  indisposition  to  pay  any  of  the  expenses  which  have 
been  occasioned.  If  such  treatment  had  been  the  result  of  fraud  or  malice,  or  even  of 
rashness,  a  greater  offence  oould  scarcely  have  been  committed;  than  that  of  whioh  he 
had  been  the  victim. 

But,  on  the  other  hand,  consider  this : — Here  was  a  man  without  a  relation  in  the 
world,  who  had,  unfortunately,  been  in  such  a  state  of  mind,  that  he  was,  by  his 
mother,  in  her  lifetime,  placea  under  control  and  protection ;  after  her  death  he  was 
found  committing  [2171  acts  of  violence,  and  taken  before  a  magistrate ;  be  could 
find  no  bail,  and  a  certificate  was  given,  that  he  was  much  more  fit  for  medical  treat- 
ment than  for  punishment ;  upon  this  certificate  it  seemed  proper  that  he  should  be 
taken  care  of  in  some  fit  place,  Agun,  he  had  no  relation  iu  the  world,  and  the  only 
person  known  to,  or  in  any  way  connected  with  him,  was  the  executor  of  hia  mothers 
will,  who  had  in  his  hands  property  belonging  to  him.  In  this  state  of  distress, 
destitution,  and  liability  to  punishment^  the  executor  bond  fide  interferes  for  his 
protection,  relying  on  the  proper  constituted  authorities  for  the  due  examination  Into 
his  case  from  time  to  time,  and  it  was  upon  or  in  consequence  of  their  certificatei; 
that  the  Plaintiff  was  continued  in  custody.  A^n,  after  his  escape,  it  became 
necessary  to  examine  into  bis  case,  eren  in  the  opinion  of  those  persons  who  had  then 
taken  upon  themselves  to  advise  and  protect  aim,  so  tbat^  even  then,  bis  state  of 
mind  was  such  as  to  render  a  legal  inquiry  necessary.  Upon  that,  a  commission  of 
lunacy  issued,  and  it  turned  out,  upon  a  full  investigation,  that  he  was,  at  the  time  <A 
the  inquisition  (saying  nothing  of  the  past  time)  of  sound  mind.  The  question  then 
is  this,  whether,  in  mi  account  taken  in  this  Court  a^nst  that  trustee,  he  is  to  be 
deprived  of  the  expenses  which  he  has  bondjide  paid,  with  a  view  to  the  protectum  of 
his  eeriui  me  tnt^. 

If  he  nad  been  all  the  while  of  sound  mind,  there  would,  indeed,  be  no  questira 
at  all  about  the  matter.  The  whole  of  this  would  hare  been  improper ;  bat  it  is 
admitted  that  he  was  not  always  of  sound  mind,  and  that  he  hail  a  tendency  to 
insanity..  He  had  committed  a  violence  which  was  attributed  to  insanity,  and 
before  the  commission  was  applied  for  there  was  the  admission  of  his  own  agent  that 
the  matter  was  proper  to  be  inquired  inta 

[218]  Is  he,  then,  to  come  and  ask  the  assistance  of  this  Court  in  getting  the  money 
from  the  executor  of  bis  mother,  without  making  him  any  allowance  for  bis  outiay 
for  his  protection,  and  that  on  the  ground  that  there  is  no  debtl  Consider  for  a 
moment  what  the  state  of  any  person  in  this  unhappy  predicament,  without  friends, 
relations,  or  anybody  but  the  trustee  to  take  care  of  him,  would  he,  if  tiiat  trustee 
is  to  be  told,  "whatever  acts  of  violence  or  insanity  your  eedtd  que  inui  may  oommitk 
if  you  interfere  at  all  for  his  protection,  eithu'  to  uiiekl  him  from  punishment  or  any 
other  consequences,  of  his  own  acts,  or  for  the  safety  of  the  public,  you  do  it  at  your 
own  peril,  for  not  a  farthing  expended  by  yon  shall  be  allowed,  unless  you  jxeviously 
obtain  the  sancticm  of  a  Court  of  Equity,  which  alone  has  a  right  to  administer  the 
fund  in  your  hands."  It  is  hard  to  conceive  that  any  state  at  tJiings  so  shocking 
should  exist. 

Nevertheless,  that  does  not  determine  the  question  ae  to  the  jurisdiction  j  aod 
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with  v^gud  to  tbftt^  I  shdl  look  -afa  the  isase^  for  'purpose  of  eeeiBg  bow  far  there 
u  authority  for  its  exercise.  I  aereo:  that  ndthw  of  the  oeaes  referred  to,  one  in 
(his  Courts  and  the  other  before  the  Vioe-Chaneellor  Knight  Bruoe,  and  the  Lord 
ChueelkM',  answers  ^ia  case ;  the  other  authority  cited  oomea  mneh  Deaiw  to  it  If 
tbst  case  should  not,  from  the  dieta  to  be  found  in  it,  authorise  the  allowanoe  in  the 
weseut  case,  then  the  (question  will  be,  whether  the  general  jurisdiction  of  this 
Court  authorises  it.  This  Court  has  not  merely  jurisdiction  over  the  property,  but 
it  has  also  a  special  and  parental  jurisdiction,  which  it  exercises,  not  only  in  favour 
of  infants,  who  on  account  of  their  infancy,  are  not  able  to  protect  themselves,  but 
also  in  the  case  of  adults  who  are  not  in  a  sitiiation  to  manage  themselres  and 
{Rvperty.  How  is  it,  that  this  Court  continually  exerdses  its  jurisdiction  in  oases  ot 
process  issuing  against  persons  who  are  [219^  lunatics,  though  not  found  to  be  so— 
persons  incapable  of  managing  their  own  affiurs,  but  not  found  to  be  lunatics  t  How 
often  the  Court  interferes,  and  appoints  a  guardian  ad  Utem  to  act  for  tibem,  and 
provides  for  the  expenses,  so  that  justice  may  be  done  in  those  partionlar  cases.  I 
think,  therefore,  it  is  a  mistake  to  say,  that  the  jurisdiction  of  the  Conrt  rwjarda 
merely  the  property  in  such  cases ;  for  there  are,  I  think,  many  cases  in  whi<£  the 
Court,  having  to  deal  with  property  which  the  owner  is  not  competent  from 
iDcapacity  of  mind  to  use  or  protect  for  his  own  benefit^  does,  when  the  circnm- 
atsDces  of  the  case  require  it,  exercise  a  paternal  and  proteotive  jurisdietion  beyond 
tie  questions  arising  upon  mere  legal  claims. 

I  vill  looh  at  the  case  with  care.  One  ought  to  make  every  allowance  for  the 
feelings  of  this  gentleman :  he  cannot  think  that  these  prooeedings  were  for  his 
benefit,  and,  having  got  tiie  verdiet  of  the  jury  in  his  favour,  may  find  it  very 
onplttuant  to  make  any  allowanoe  of  this  land.  That  is  not  the  question — the 
qaestim  fw  me  to  consider  is,  whether  a  trustee  etandinf  in  this  situation  is  to  be 
oiled  upon  to  aooonnl^  without  receiviiw  any  allowance  ffa  sums  thus  expended  by 
hna  00  behalf  of  his  adm  que  inuL  If  I  make  a  decree  on  the  subject,  it  is  nmnifest 
that  it  cannot  extend  beyond  the  proper  inqniries. 

Judgment  deferred. 

April  SO.  The  Master  of  thb  Rolls  [Lord  Langdale].  Mr.  -Nelson,  the 
Flaintiff  in  the  first  cause,  is  the  son  and  residuary  l^tee  of  Elizabeth  Nelson, 
deceased ;  Mr.  Duneombe,  the  Defendant  in  the  first  cause,  and  the  PUintiff  in  the 
second  cause,  is  her  legal  personal  representative.  Mr.  Nelson's  bill  is  filed  for  the 
e(nn-nSO]-mon  accounts,  and  for  payment  of  the  residue  to  the  Plaintiff. 

Tbe  will  of  Mrs.  Nelson  was  dated  the  19th  day  of  December  1833,  and  she 
diweliy  appointed  her  son,  Mr.  Nelson,  sole  exeeutor.  She  made  a  ooduril,  dated 
the  2l8t  01  February  1834,  and  thereby  appunted  Mr.  Ounoombe  an  exeovtor  of  hcF 
will,  joinUy  with  Mr.  Nelson,  and  she  diea  on  the  2d  day  of  the  following  month  <rf 
Jane.  TIm  will  and  codicil  were  soon  afterwards  proved  by  Mr.  Duneombe  alone, 
power  beine  reserved  to  the  Plaintiff  to  prove  them  afterwards,  which,  however,  he 
us  never  (K>ne. 

Mr.  Duneombe  possessed  and  administered  the  estate,  and  is  bound  and  willing  to 
scoount  for  it.  But  he  claims  to  be  entitled  to  credit,  in  account,  for  expenses  which, 
SB  he  alleges,  he  has  properly  incurred  in  protecting  and  supporting  the  Plaintiff, 
whilst  of  unsound  mind,  and  in  suing  out  uid  prosecuting  a  commission  de  lumUico 
mjuinndo  concerning  him. 

The  material  fsots  to  be  considered  with  reference  to  this  claim  (which  ^ve  rise 
to  the  only  question  in  the  oause^,  appear  to  be  as  follows : — 

Blr.  Nelson,  in  the  lifetime  of  his  mother,  had  been  conndered  to  be  of  unsound 
mind,  and  upon  the  usual  medical  (»rtificates  signed  by  Mr.  Glenn  and  Mr.  Johnson, 
was,  in  March  1833,  and  at  bis  mother's  request,  placed  in  a  lunatic  asylum. 

After  being  kept  there  for  about  three  months,  he  was  removed.  By  the  fact  of 
fail  removed,  and  by  his  mother  having  afterwards  appointed  him,  at  first,  sole 
executor,  and,  sabsequwtly,  joint  executor  with  Mr.  [SEU.]  Duneombe,  it  must,  I 
think,  be  presumed,  tnat  she  oonsidered  him  to  have  recovered,  and  to  have#beooine 
<rf  sound  mind. 

Alter  the  mother's  deaths  and  in  1636,  the  Defeoidant  Mr.  Duneombe  offiared  to 
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•oooant  and  nttle  witb  him,  and  by  that  ofier,  aiut,  I  think,  be  |HMdmed  to  haVe 

considered  him  to  be  then  of  sound  mind.  Mr.  Nelson  took  no  notice  the  oiFer  to 
account^  and  he  seems  to  have  refused  to  hare  any  communication  whatever  with  BCr. 
Duncombe,  who,  nevertheless,  had  in  his  hands  or  power  very  considerable  sums  of 
money  which  belonged  to  the  estate  of  the  testatnz,  and  of  which  he  was  trustee 


In  this  state  of  things,  and  in  August  1839,  Mr.  Nelson  was  taken  before  a 
magistrate,  on  a  charge  of  having  threatened  to  kill  or  do  some  bodily  harm  to  the 
medical  gentleman  who  had  attended  his  mother  in  her  last  illnesi,  and  who  bean 
the  same  name  as  one  of  the  two  medical  persons,  on  whose  eertifioate  Mr.  Nelxxi 
had  been  placed  in  a  lunatic  asylum,  in  his  irotber's  lifetime. 

On  this  diatge,  the  magistoate  lequirsd  Mr.  Nelson  to  find  Buntias  to  keep  the 
peace,  and  aa  his  failing  to  proeure  sueh  suretieB,  be  was  committed  to  pnna. 

Under  these  circumstanoea,  Mr.  Dnncombe  was  applied  to^  as  the  executor  oi  Mrs. 
Nelson's  will  and  as  Mr.  Nelson's  trustee  in  possession  of  his  property  to  a  conaideF* 


threatened  violence;  it  was  suggested  to  him,  that  a  recurrence  of  Mr.  Nebon's 
former  malady  had  taken  place,  that  he  was  not  criminal,  but  that,  for  the  sake  of 
himself  and  others,  he  required  protection  and  proper  restraint. 

[222]  Mr.  Nelson  was  without  any  relation,  and,  so  far  as  appears,  without  anj 
friend  in  the  world.  If  the  facts  and  the  suggestions  communicated  to  Mr. 
Dunoombe  were  true  and  wdl  founded,  it  can  hardlybe  doubted,  that  Mr.  Duacombe 
had,  at  least,  a  moral  duty  imposed  npm  him  to  inquire  into  the  matter,  and,  if 
necessary,  to  adopt  such  measures  as  were  requisite  for  Mr.  Nelson's  protection  uid 
aupport.  Sad,  indeed,  would  be  the  condition  (d  men,  if,  in  circumatanees  so  r*ii>fn^ 
some  duty  to  interfere  or  assist  did  not  rest  upon  all  men.  If  Mr.  Nelsm  had  becm 
a  poor  man  without  resources,  it  wonld  have  bera  the  duty  of  those  who  were  near 
him,  to  obtain  from  the  law  such  protection  and  restraint  as  the  law  affords  in  such 
eases,  and  to  obtain  his  release  from  the  restraint  to  which  he  was  subjected  as  an 
offender  against  the  law ;  and  it  cannot,  I  think,  be  douhted,  that  Mr.  Dunoombe, 
having  in  his  hands  property  belonging  to  Mr.  Nelson  out  of  which  he  might  be 
protected  and  maintained,  could  not,  consistently  with  his  duty,  remain  a  paanve 
observer  of  Mr.  Nelson's  imprisonment  for  want  of  sureties. 

Mr.  Duncombe  thought  (in  my  opmion  rightly),  that  it  was  his  duty  to  interfere ; 
whether  he  interfered  in  a  propor  manner,  and  did  all  and  no  more  than  ought  to 
have  been  done,  in  circamstanoes  so  difficult  and  so  delicate,  nu^  be  qoestionea  ;  bat 
I  must  eonsider  that  it  was  right  for  him  to  interfere. 

He  procured  medical  advice,  applied  to  the  magistrate  by  whom  Mr.  Ndson  had 
been  committed,  and  upon  the  medical  certificates  required  by  law,  and  with  the 
authority  of  the  magistrate,  Mr.  Duncombe  procured  Mr.  Nelson  to  be  removed  from 
the  prison  in  which  he  was  confined  to  iha  lunatic  asylum  in  which  he  had  formerly 
been  placed  by  his  mother. 

[i£23]  To  the  restraint,  the  regulations,  and  the  means  intended  for  protection 
which  the  law  {vovides  in  such  oases,  Mr.  Nelson  was  subjected  for  upwards  of  five 
years.  Id  Septen^ter  1844  he  escaped,  as  it  is  said,  from  the  convalesoent  ground  in 
which  he  was  exercuing.  He  soon  afterwards  consulted  the  solicitors  by  whom  this 
suit  is  prosecuted  on  hu  behalf.  They  obtained  medical  opinions  on  the  state  of  his 
mind,  and  they  state,  in  their  letter  to  Mr.  Dunoombe  of  the  12^  October  1844,  that 
the  medical  opinions,  "though  decisive  d  ihe  existence  of  a  mild  form  of  insanity, 
shew,  that  it  would  be  improper  again  to  {dace  him  in  a  lunatic  asylum; "  and  they 
ktfterwards  expressed  themsdvee  as  follows : — "  We  made  you  acquainted  with  these 
circumstances,  because  you  had  been,  as  we  were  informed,  a  friend  of  Mr.  Nelson's 
late  mother,  that  you  are  her  executor,  and  hold  in  that  character  a  considerable  sum 
of  money  in  trust  for  Mr.  Nelson ;  and  we  concluded  {he  not  havingr  as  far  as  we 
can  ascertain,  any  relations),  that  you  were  the  most  likely  person  to  take  an  interest 
in  him,  and  the  most  proper  person  to  petition  for  a  oommission  of  luiucy,  which 
seems  to  us  the  only  course  to  be  pursued."  Some  subsequent  correspondence  took 
place  between  Messrs.  Crosby  &  Gompton  and  Mr.  Faithful,  then  Mr.  Dunoombe's 
«olicitor.   Messrs.  Crosby  &  Compton  suggested,  under  the  advice  of  counsel,  that 


able  amount.     He  was  informed 
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Hr.  Duncombe  oueht  not  to  hesitate  about  presenting  a  petition  for  a  commission  of 
lanacy,  aod  that  u  fae  decliaed  to  do  so,  tney  should  catl  upon  him  to  render  his 
acoounts  and  pay  over  the  money.  Mr.  Faithful  answered,  on  the  26th  of  October 
1844,  that  Mr.  Duncombe  was  ready  to  account  to  the  parties  who  could  give  him  a 
{Rx>per  disohargBi  but  that  he  eoukt  not  recommend  Mr.  Duncombe  to  apply  for  a 
commission  of  lanaoy;  and  on  the  llfch  day  d  the  following  month  of  Novembw 
Hr.  Nelson's  bill  was  filed. 

[224]  The  medical  opinions,  mentioned  in  the  letter  of  Messrs.  Crosby  &  Compton 
of  the  12tfa  of  October,  are  important  to  be  considered.  The  first  is  the  certificate 
of  Dt.  Cohen,  and  it  is  dated  the  27th  of  September  1844.  It  is  as  follows  "  I 
hereby  certify,  that  I  this  day  visited  Mr.  John  Kelson,  and  consider  him,  after  a 
careful  examination,  to  be  of  unsound  mind.  He  is  harmless  at  present,  although, 
from  his  own  account,  I  should  conclude,  that,  at  a  previous  period,  he  had  been 
extremely  violent  It  is  necessary,  therefore,  to  guard  asainst  any  paroxysm  to 
which  he  may  be  liable,  to  subject  him  to  an  effective  ana  kind  control.  As  bis 
illusions  are,  to  a  very  great  extent,  mixed  up  with  Innatic  aaylums,  it  would  not,  in 
my  opinion,  be  giving  him  a  fair  chance  of  recovery,  were  he  recommitted  to  one.  I 
would,  therefore,  recommend  that  he  should  be  placed  under  such  subjectiGn,  as, 
vMle  it  will  permit  him  his  liberty,  as  far  as  is  consistent  with  his  state,  and  tend  to 
free  his  mind  from  the  illusions  under  which  he  labours,  will,  at  the  same  time,  be 
ready  to  controul  any  sudden  excitement  which  may  arise." 

The  next  is  the  opinion  of  Dr.  Clendinning,  which  is  dated  the  30th  of  September 
1844,  and  is  expressed  as  follows ; — "  I  certify,  that,  by  desire  of  Messrs.  Crosby  & 
Compton,  I  yesterday  visited  Mr.  John  Nelson,  and  that  I  found  him  in  possession  of 
good  physical  health  and  in  perfect  tranquil  state  of  mind ;  but  that  a  protracted 
interview  and  a  long  conversation  with  him  have  convinced  me,  that  he  labours  under 
illusions  characteristic  of  a  mild  form  of  mental  disease,  involving  no  immediate 
danger  to  himself  or  others,  but  requiring  an  habitual,  yet  unobtrusive  and  gentle, 
^nuatie  care,  with  professional  saperintendence,  in  order  that  he  may  have  a  fair 
ehaiiee  and  reasonable  expectation  of  being,  some  future  day,  capable  of  permanently 
eojoyiDg  his  [226]  liberty  without  risk  or  inconvenience  to  himself  or  others." 

The  result  of  their  certificates  seems  to  be,  that  Mr.  Nelson,  at  the  time  when  he 
was  visited  by  these  medical  gentlemen,  was  deemed  to  be  of  unsound  mind,  but 
coovalescent,  and  likely  to  recover  under  mild  and  gentle  treatment — -treatment, 
however,  requiring  vigilant  attention,  and,  if  necessary,  an  effective  control. 

Messrs.  Crosby  &  Compton  are  not  to  be  blamed,  for  insisting  that,  under  such 
circumstances,  a  commission  of  lunacy  should  be  applied  fur,  or  for  advising,  as  they 
did,  that  Mr.  Nelson  should  be  attended  by  a  person  experienced  in  cases  of  lunacy  ; 
and  I  think  that  Mr.  Duncombe  is  not  to  be  blamed,  n>r  being  relactuit  either  to 
apply  for  such  a  commission,  or  to  account  to  a  person  not  competent  to  give  him  an 
em^ual  discharge. 

A  few  davB  ter  the  bill  was  filed,  Mr.  Duncombe  was  informed,  that  it  had  been 
reported  to  tne  Lord  Chancellor,  that  Mr.  Nelson  was  a  violent  lunatic  and  unsafe  to 
be  abroad ;  and,  in  consequence  of  an  intimation  which  accompanied  this  information, 
some  further  communications  on  the  subject  of  applying  for  a  commission  of  lunacy 
took  place  between  the  solicitors.  In  the  end,  Mr.  Duncombe  consented  to  sue  out 
the  commission,  and  having  put  in  his  answer  to  Mr.  Nelson's  bill,  and  thereby 
admitted  the  funds  and  monies  in  his  bands,  an  order  for  transfer  and  payment  of 
monies  into  Court,  dated  the  31st  day  of  July  1845,  was  made,  on  the  motion  of  Mr. 
Nelson ;  and  it  being  recited  in  the  order,  that  it  having  been  agreed  between  the 
solicitor  of  Mr.  Nelson  and  the  solicitor  of  Mr.  Duncombe,  that  Mr.  Duncombe 
■hoold  retain  in  his  hands  the  sum  of  £500,  to  enable  him  to  meet  the  outlay  and 
charges  £298]  d  proseonting  the  commission  of  lunacy,  the  sum  ordered  to  be 
ptid  in  by  Mr.  Duncombe  was  reduced  accordingly.  In  the  course  of  oommunica- 
ti(sis  on  the  subject  of  the  commission,  Mr.  Faithful,  in  his  evidence,  states  that 
Messrs.  Crosby  &  Compton  urged  the  propriety,  and  indeed  the  necessity,  of  a 
commission  being  issued,  as  it  was  evident  that  Mr.  Nelson  was  of  unsound  mind. 
They  negatived  a  proposal  that  they  should  apply  for  a  commission  themselves ;  but 
it  was  distinctly  understood,  that^  it  the  application  were  made  by  Mr.  Donoombe,  no 
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opposition  should  be  offered,  and  Mr.  Buncombe  should  be  allowed  Uie  costs 
attending  upon  the  proceeding.  This  evidence  seems  to  me  to  be  in  accordance  with 
the  admitted  facta  and  the  probabilities  of  the  case ;  but  I  cannot  say  that  facts  so 
important  are  so  distinctly  put  in  issue*  as  to  enable  me  to  say  that  Mr.  Nelson  ought 
to  be  bound  by  the  evidence  in  its  present  state.  Under  these  alleged  circumstances, 
however,  Mr.  Buncombe  prosecuted  the  commission,  and  the  inquest  was  held  on  the 
22d  of  April  1845.  Tm  evidence  which  was  given  on  the  oocadon  by  William 
Theod(n«  Elliot,  a  surgeon  and  one  ot  the  (Hvprietors  of  the  asylum,  has  been  woved 
in  tliiB  cause,  and  is,  in  many  respects,  moet  tutttiafaototy.  The  juxy  found,  that 
Mr.  Nelson  was  then  of  souikI  mind  and  capable  of  talcing  care  of  himself  and  his 
property.  The  verdict  has  not  been  impugned,  and  no  new  commission  has  been 
issued.  It  must,  therefore,  be  admitted,  that  on  the  22d  of  April  1845,  Mr.  Nelson 
was  of  sound  mind,  and  there  is  nothing  to  shew  that  he  has  not  ever  since  con- 
tinued to  be  so.  Soon  after  the  verdict,  Mr.  Buncombe  offered  to  settle  his  accounts 
with  Mr.  Nelson ;  but  the  allowance  of  the  expenses  he  had  incurred  bein^  refused, 
he  filed  his  bill  on  the  3d  of  June  1845,  and  has  thereby  prayed  a  declaration  of  bis 
Idtle  to  the  allowance,  and  that  the  allowances  may  be  made  on  the  tiding  of  the 
accounts.  Under  the  circumstances  [227]  which  Iwd  occurred,  and  having  regard 
to  the  fact  that  the  commission  had  been  sued  out  and  executed,  after  the  answer  of 
Mr.  Buncombe  to  Mr.  Nelson's  bill  ma  put  in,  I  do  not  think  that  the  filing  of  Mr. 
Buncombe's  bill  was  improper  or  unnAcessarv  for  the  due  statement  of  his  case. 

Mr.  Nelson  is,  of  course,  entitled  to  tbe  ordinary  jvesumption  ot  sanity,  and 
relying  upon  that,  he  insists,  that  everything  done  by  Mr.  Buncombe  has  been 
improperly  done,  contrary  to  bis  interest,  and  in  violation  of  his  personal  rights ;  and 
that  he  is  in  no  way  indebted  to  Mr.  Buncombe  for  the  monies  expended  in  prosecuting 
the  commission,  or  in  supporting  Mr.  Kelson  at  the  asylum. 

On  the  other  hand,  presumption  of  sanity  may  be  rebutted  by  proper  evidence. 
The  Legislature  has  defined  the  circumstances  under  which  persons  may  be  treated 
and  confined  as  insane,  though  not  so  founi^  by  inquisiti<m ;  and,  upon  the  production 
of  evidence  which  the  Legislature  has  appointed,  authority  is  given  to  subject  persons 
to  whom  insanity  is  imputed,  to  the  species  of  confinement  and  control  to  which  Mr. 
Nelson  was  subjected.  Mr.  Buncombe  insists,  that  in  the  situation  in  which  he  was, 
and  with  the  evidence  he  had  before  him,  he  acted  in  di8chai|;e  of  a  dutv  vhich  be 
owed  not  only  to  Mr.  Ndson,  but  to  society,  or  to  all  who  were  exposed  to  injury 
by  the  state  of  Mr.  Nelson's  mind ;  and  out  of  the  monies  in  his  hanOB^  he  claims  to 
be  entitled  to  be  reimbursed  his  expenses,  incurred  in  the  discharge  of  his  duty,  and 
especially  in  applying  for  and  prosecuting  the  commission,  which  he  did,  in  conse- 
quence, as  he  says,  of  the  request  of  Mr.  Nelson's  solicitors,  and  upon  the  understanding 
that  his  expenses  were  to  be  paid. 

[228]  Whether  Mr.  Nelson,  by  his  solicitors,  suggested  to  Mr.  Buncombe,  that, 
if  he  applied  for  the  commission,  his  expenses  should  oe  allowed,  is  a  distinct  question, 
not  perhaps  admitting  of  decision  at  this  time,  but  free  from  the  particular  difBcnlties 
whidi  attend  the  main  question  in  this  case.  If  it  should  appear,  that  Mr.  Buncombe 
was  induced  to  incur  these  expenses  by  Mr.  Nelson's  agents,  for  Mr.  Nelson's  benefit, 
on  sufficient  grounds  of  reliance  that  he  should  be  allowed  them  in  aocount»  they 
would  be  allowed  to  him,  independently  of  the  other  question  in  this  cause ;  and  the 
circumstances  are  such,  that^  if  it  be  desired,  I  think  tnere  must  be  a  special  inquiry 
on  the  subject 

The  principal  question  to  be  now  determined,  arises  on  Mr.  Buncombe's  claim  to 
be  allowed,  in  account,  tbe  expenses  he  incurred  iu  maintaining  Mr.  Nelsrai  in  a 
lunatic  asylum,  from  August  1839  to  September  1844. 

The  question  is  not  precisely  the  same  as  that  which  has  arisen  in  the  cases  of 
lunatics  so  found  by  inquisition.  There  being  no  lunacy  or  unsoundness  found,  tbe 
question  of  implied  debt  does  not  arise  in  the  form  in  which  it  has  arisen  in  those 
cases ;  there  wants  something  of  the  solid  and  firm  foundation  on  which  the  Courts, 
boUi  of  law  and  Equity,  have,  in  those  oases,  determined,  that  a  debt  was  incurred 
by  implied  contract. 

The  question  must  be  considered  with  reference  to  the  special  circumstances  in 
which  it  arises. 
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It  is  not  denied,  that  Mr.  Nelson  was  placed,  detained,  and  visited  in  the  asylum, 
in  the  manner  authorised  by  law.  No  action  has  been  brought  against  any  parties 
for  miseonduet^  and  there  is  no  evidence  of  any  malice  or  rashness  on  the  part  of  Mr. 
Duneombe.  Notwithstanding  all  that,  I  do  not  hesitate  to  say,  that,  if  [229]  Mr. 
Nelson  was  of  sound  mind  in  August  1839,  or  if  he  was  of  unsound  mind,  and  the 
asylum  in  which  he  vas  placed  was  not  proper  for  his  protection  or  the  application 
<iS  proper  remedies  for  his  recovery,  or  if  he  was  detained  longer  than  he  ought  to 
have  been,  or  improperly  treated,  the  forms  of  law  were  neglected  or  abused :  he  was 
anjustJ^  or  wrongfully  imprisoned,  and  suffered  an  injury,  as  great  as  any  which  can 
be  inflicted  on  man.  But  this  may  have  been  without  just  imputation  on  Mr. 
Baaoombe :  it  may  have  arisen  without  his  knowledge  or  acquiescence,  from  want  of 
biowledge  or  skill  in  the  medical  advisers,  want  of  judgment  or  humanity  in  the 
keepers,  want  of  due  vigilanoe  or  attention  in  those  who  were  appointed  by  law  to 
visit  the  asylum. 

But  if  the  outrage  committed  by  Mr.  Nelson  in  August  1839  was,  in  truth,  the 
result  of  insanity ;  if,  for  want  of  capacity,  he  was  liable  to  injure  himself  and  others ; 
if  he  was  placed  under  proper  protection  and  properly  treated,  the  greatest  service 
which  oould  be  rendered  to  him  was  to  provide  lor  his  protection,  and  subject  him  to 
a  curative  process.  To  this  it  may  be  owing  that  he  became  convalescent  at  the  time 
of  his  escape,  and  though  not  then  well,  recovered  so  as  to  be  found  of  sound  mind  in 
April  1845.  On  a  consideration  of  the  evidence,  it  does  appear  to  me,  that  under  the 
(ircumstancea  which  came  to  the  knowledge  of  Mr.  Duneombe  in  August  1639,  it  was 
his  duty  to  interfere  for  the  protection  of  Mr.  Nelson,  a  duty  of  imperfect  obligation 
perhaps,  but  still  a  duty  not  to  be  neglected.  I  think  that  it  was  his  duty  to  inter- 
fere, either  by  his  own  act,  or  by  procuring  a  bill  to  be  filed  in  this  Court,  for  the 
purpose  of  obtaining  directions  for  the  application  of  Mr.  Nelson's  income,  for  his 
protection  and  support.  By  applying  to  tne  Court,  he  might  have  been  exempted 
fnna  all  but  very  slight  [230]  risk ;  by  taking  upon  himself  to  interfere,  wiUiout  the 
sanction  of  the  Court,  he  idso  took  upon  himself  the  burden  of  int>ving  to  tiie  Court, 
if  neoessaiy,  thai;  die  expenses  he  incurred  b^  interference  were  proper  to  be  allowed 
in  acconnt  I  conceive,  that^  if  a  proper  applioation  had  been  made,  this  Courts  acting 
in  oonformity  to  that  which  Lord  Eldon  calb,  "  its  habit  oi  taking  notice  of  persons  in 
such  a  stato  of  imbecility  for  their  protection  "  (19  Vos.  p.  283),  would  have  inquired, 
in  what  way  the  income  or  property  of  Mr.  Nelson  (appearing  to  be  unable  to  take 
care  of  and  protect  himself)  could  be  best  applied  for  his  safety  and  protection.  I 
think  that  this  Court  might  have  directed  a  commission  of  lunacy  to  be  applied  for, 
or  might  have  directed  Mr.  Nelson  to  have  been  taken  care  of  in  some  proper  asylum, 
of  the  same  nature  as  that  in  which  he  was  placed.  The  particular  course  to  be 
puTBued  would  have  depended  upon  the  particular  circumstances,  as  shewn  by 
evidence,  one  of  which  would  have  been,  that  Mr.  Nelson  had  once  recovered  after 
being  placed  in  the  asylum. 

But,  whatever  mi^t  have  been  the  directions  given  to  Mr.  Duneombe  or  to  any 
goaidian  to  be  appointed  by  the  Court,  I  l^n^  tha.%  under  any  circumstanoes,  if  Mr. 
Kelson  (being  a^rwards  of  sound  mind)  avaUed  himself  the  juiisdiotion  of  thia 
Conrt  to  compel  Mr.  Buncombe  to  account  for  money  in  his  hands,  this  Court  would 
have  compelled  Mr.  Nelson  to  do  equity  and  justice  on  his  part,  and  to  allow  all 
expenses,  properly  incurred  for  his  own  protection  aod  maintenance,  at  a  time  when 
be  Tas  unable  to  take  care  of  himself.  And  if  Mr.  Duneombe  has  done  no  more  than 
that  which  he  would  have  been  directed  to  do,  upon  the  facts  appearing  in  a  suit 
properly  instituted,  can  there  be  any  good  reason  why,  in  such  a  case  as  this,  he 
£231]  should  not  have  the  like  allowance  I  The  circumstances  are  not  precisely  the 
same,  because  Mr.  Duneombe,  by  acting  for  himself  without  first  obtaining  the 
sanction  of  the  Court,  has  necessarily  assumed  the  burden  of  proving  the  propriety  of 
all  that  he  did.  But,  supposing  him  to  do  this,  can  any  sufficient  reason  be  given 
vby  he  should  not  be  allowed,  in  aoeount,  the  money  which  he  has  properly  expended 
fw  the  protection  and  benefit  of  Mr.  Nelson,  at  the  time  when  Mr.  Nelson  was 
incapable  of  acting  for  himself  7 

The  objection  is  made  to  the  jurisdiction.  It  is  said,  that,  as  no  lunacy  has  been 
foQQd,  there  can  be  no  implied  contract,  and  in  the  absence  of  contract  the  Court  has 
no  jurisdiction  to  adjudicate  upon  the  claim. 
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It  is,  I  tfaink,  true,  that  in  all  the  cases  of  implied  contract  which  hare  been 
decided,  there  has  been  a  lunacy  actually  found ;  but  it  has  not  been  determined, 
that  this  Court  will  not  take  notice  of  what  is  done,  in  respect  of  the  mt>per^  of 
persons  lunatic  though  not  so  found,  or  that  a  contract  may  DOt  be  implied  for  the 
supply  of  necessaries  to  such  persons. 

A  bill  may  be  filed  in  the  name  of  a  person  alleged  to  be  of  unsound  mind,  though 
not  so  found  by  inquisition,  by  anyone  professing  to  be  faia  next  friend ;  such  a 
person  may  be  sued  as  a  Befencuint,  and  the  Court  appoints  a  guardian  to  answer  for 
nim(l);  and  in  such  cases,  as  Lord  Eldon  observes,  this  Court  "imposes  all  tiie 
restraints  of  infuioy,  and  the  party  is  bound  by  all  the  acts  of  the  guardian"  so 
appointed.  It  is  thus,  that  in  cases  where  property  in  which  such  jpereons  are 
interested  is  brought  under  the  con-[232]-8iderati<m  of  the  Court,  the  Court  being 
satisfied  by  proper  evidence  that  they  are  incapable  of  protecting  their  own  interests, 
treats  them  as  infants  or  as  insane,  though  not  so  found  by  inquisition ;  and  being 
satisfied  that  their  next  friend  or  guardian  pays  proper  attention  to  their  interests, 
and  making  all  such  inquiries  as  may  be  necessary,  to  ascertain  not  only  what  their 
rights  are,  but  what  is  beneficial  to  them,  or,  if  necessary,  directing  that  a  commisson 
may  be  applied  for,  ultimately  deals  with  their  rights  and  property  as  justice  may 
require.    When  the  Court  goes  so  far,  in  adjudications  upon  property  belonging  to 

Sersons  deemed  to  be  insane,  though  not  so  found  b^  inquisition,  I  own  that  there 
oes  not  seem  any  suffinent  reason  why  a  contract  might  not,  if  necessary,  be  implied 
in  favour  of  a  person  who  has  supplied  such  a  person  with  necessaries,  or  promed 
such  persons  with  such  protection  and  support  as  the  Legislature  has  sanctioned,  in 
the  absence  of  any  finding  by  inquisition.  But  it  scarcely  appears  to  me  to  be 
necessary  to  resort  to  the  doctrine  of  implied  contract.  Lord  Eldon  did  not  do  so  in 
the  case  of  Sherwood  v.  Sanderson  (19  Yes.  280),  in  which  he  ordered  payment  of  the 
expenses  of  suing  out  a  commission  of  lunacy  concerning  a  person  to  whom  insanity 
was  imputed,  and  who  had  been  found  not  lunatic,  but  of  unsound  mind.  This  was 
done  under  the  general  jurisdiction  of  the  Court  in  a  cause,  pending  a  traverse  which 
prevented  any  exercise  of  jurisdiction  over  the  property  of  the  party  "in  the  matter 
of  the  lunacy."  I  think  that  the  principles  and  practice  referred  to  by  Lord  Eldon 
in  that  cose  authorises  me  in  saying,  that  if  a  trustee  is  sued  for  an  account  in  this 
Court,  and  it  shall  appear  that  he  has  properly  expended  sums  of  money  for  the 
protection  and  safety  or  for  the  muntenance  and  support  of  his  ceaAn  qae  trust,  at  a 
time  when  the  ostoi  me  trust  £233]  was  himself  incapable  of  teeing  care  of  himself, 
this  Court  will  allow  liim  oredit  for  auoh  sums  of  money. 

There  are  two  things  to  be  shewn  :  first,  that  the  cestui  que  trust  was  incapable  of 
taking  care  of  himself;  and,  secondly,  that  the  sums  of  money  for  which  credit  is 
asked  were  properly  expend^  for  bis  protection  and  benefit. 

I  shall,  therefore,  refer  it  to  the  Master,  to  inquire  whether,  in  the  month  of 
August  1839,  the  Plaintiff  Mr.  Nelson  was  of  unsound  mind,  or  in  such  a  state  of 
mind  as  to  be  incapable  of  taking  due  care  of  himself.  And,  if  the  Master  shall  find 
that  he  was  either  of  unsound  mind,  or  in  such  a  state  of  mind  as  to  be  incapable  of 
taking  care  of  himself,  let  the  BifastOT  further  inquire,  under  what  circumstances  Mr. 
Duncombe  interfered  to  take  (nre  of  Mr.  Nelson,  and  to  place  him  in  the  lunatic 
asylum,  and  under  what  circumstances  and  for  how  long  Mr.  Nelson  was  detained  in 
such  asylum,  and  what  sums  of  money  were  properly  expended  by  Mr.  Duncombe^ 
for  the  protection,  care,  and  support  of  Mr.  Nelson,  whilst  he  remained  in  such 
asylum.  And  let  the  Master  furtner  inquire,  whether  Mr.  Nelson  was  of  unsound 
mind,  or  in  such  a  state  of  mind  as  to  be  incapable  of  duly  managing  his  afiairs  in 
the  month  of  September  1844,  and  from  that  time  till  the  9th  day  of  January  1845;. 
and  under  what  circumstances  the  commission  of  lunacy,  in  the  pleadings  mentioned^ 
was  sued  out  and  prosecuted  ;  and  whether  any  and  what  agreement  or  understanding, 
respecting  the  coats  of  suing  out  and  prosecuting  such  commission,  was  entered  into 
or  subsisted  between  Mr.  Nelson  and  Mr.  Duncombe  or  their  respective  solicitors. 
And  let  the  Master  be  at  liberty  to  state  any  special  circumatanoes,  in  relation  to  the 
matters  so  referred  to  him  or  any  of  them. 


(1)  See  Needham  v.  iS^Tm^  6  Beavan,  130,  note,  and  32d  Order  of  May  1845^ 
Ord.  Can.  296. 
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[234]   I*  re  Pkich.   Nov.  18,  J)ee.  15,  1845. 

A  solicitor,  acting  for  a  third  mortgagee,  negotiated  for  a  transfer  of  the  first 
mortj^e,  and  had  proceeded  so  far  as  to  send  the  drafts.  He  took  a  journey  into 
the  country  to  complete  the  matter,  which  prored  fruitless,  and  having  previously 
received  an  intimation  that  the  second  mortgagee  had  alraady  obtained  a  transfer 
of  the  first  mortgage,  the  costs  of  the  journey  wer^  on  taxation,  disallowed,  on  the 
ground  that^  after  that  intimatiOD,  he  ought  to  have  obtained  his  client's  sanction 
before  incurring  the  expense. 

This  was  a  petition  presented  by  Mr.  Price,  a  solicitor,  for  the  review  of  the 
Xudng  Master's  certificate,  by  which  he  had  disallowed  a  sum  of  X32,  Ss.,  the 
expenses  of  a  journey  taken  by  the  Petitioner  into  Gcmiwall,  in  relation  to  the 
business  of  his  client 

It  appeared  that  Mr.  Nattle  had  mortgai^  some  property,  first  to  Mr.  Jope  for  a 
sum  of  £2450,  and,  secondly,  to  Mr.  Bate  toT  £160,  and  that,  thirdly,  in  May  1832, 
Messrs.  Twinines  had  lent  him  £2500  on  an  agreement  to  mortgage  the  same 
property.  Nattle  concealed  from  Messrs.  Twinings  all  knowledge  of  the  second 
mortoage  which  he  had  made  to  Mr.  Bate. 

Nattle  fell  into  difficulties,  aud,  on  the  25th  of  November  1843,  Glubb,  the 
solicitor  of  Jope  the  first  mortgagee,  wrote  from  Cornwall  to  Price  (who  acted  for 
Twinings,  on  the  retainer  and  on  the  account  of  Scales  a  surety  for  Nattle),  and 
proposed  that  they,  Twinings,  should  take  a  transfer  of  Jope's  mortgage.  This  was 
consented  to ;  an  abstract  was  furnished  on  the  6th  of  December ;  and  on  the  20th 
Price  forwarded  to  Glubb  in  Cornwall  the  draft  transfer.  Messrs.  Twinings  after- 
wards hesitated,  and  Price  thereupon  used  great  activity  in  endeavouring  to  raise  the 
money  from  other  sources.  Ultimately,  however,  Twinings  consented  to  the  arrange- 
ment; and  on  the  30th  of  December  Price  went  into  Cornwall  to  complete  the 
transfer.  He  had  an  interview  with  Glubb  on  the  2d  of  January,  and  was  told  by 
him  that  Jope's  mort-[236]-gage  had  the  day  before  been  satisfied  by  Bate,  and  thus 
the  journey  proved  fruitless. 

In  the  taxation  of  Price's  bill,  the  Master  disallowed  the  expense  of  the  journey, 
on  the  evidence  of  Gadsden,  the  solicitor  of  Nattle,  the  mortgu;or,  who  stated,  that^ 
on  the  29th  of  December  1845,  he  had  informed  Price,  in  London,  that  Jope's  mort- 
gsge  had  already  been  got  in  by  Bate,  and  that  it  would  be  incurring  an  useless 
expense  to  take  the  journey. 

Price,  on  tiie  o^et  side,  stated,  that  he  did  not  believe  the  assertion  of  Gadsden, 
and  that  his  information  was  incorrect,  for,  in  fact,  the  transfer  had  not  taken  place 
on  the  29th. 

Price  now  presented  a  petition  for  a  review  of  the  taxation. 

Mr.  Kindersley,  in  support  of  the  petition,  contended  that  the  Petitioner  was  not 
bound  to  rely  implicitly  on  the  information  of  Gadsden,  which  was,  in  fact,  incorrect, 
ftod  that,  it  being  a  matter  of  great  importance  to  get  in  the  first  mortgage,  he  had 
properly  and  zealously  performed  his  duty,  by  going  himself  into  Cornwall,  attending 
to  it  personally.  That  the  propriety  of  the  journey  could  not  be  determined  by  the 
result  but  must  be  tested  by  the  rules  of  sound  discretion,  and  by  the  answer  to  the 
question,  what  would  a  prudent  man  have  done  under  such  circumstances. 

Mr.  Turner  and  Mr.  John  Baily,  om/r^  argued,  that  after  the  information  be  had 
received.  Price  was  not  justified  in  incurring  we  expenses  of  a  journey  into  Cornwall, 
and,  at  all  events  he  ouj^t  previously  to  have  obtained  the  sanction  of  his  client  to 
that  step. 

[2361  They  ^yl-  ^  ^  ^^^)- 

Mr.  Kindersley,  in  reply. 

Thk  Mastsb  of  the  Kolls  [Lord  Langdale].  I  cannot  help  thinking  that  the 
Petitioner  has  been  very  ungraciously  used.  He  appears  to  me  to  have  used  great 
actarity  and  pains  in  making  arrangements  to  get  a  transfer  of  Jope's  security,  in 
order  that  Messrs.  Twinings  might  have  adequate  security  on  the  estate ;  but  the 
jonniey  having  turned  out  to  be  quite  useless,  the  question  of  strict  rijj^t  is  to  be 
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detemiDed,  which  is,  who  is  to  bear  the  expense  On  the  20th  of  December  a  draft 
assknment  was  sent  to  the  solicitor  of  Jope  in  the  country,  and  for  ten  days  after, 
notmng  had  been  done  to  complete  the  business.  I  apprehend  it  was  primA  fade  of 
great  importance  to  obtain  a  transfer  of  Jope's  security,  if  posBible,  and  if  Price  had 

reason  to  believe  that  be  could  more  satisfactorily  effect  it  by  going  into  Cornwall 
himself,  I  am  not  prepared  to  say  he  was  not  justified  in  doing  so. 

On  the  29th  Gadsden,  who  was  acting  for  Nattle  the  debtor,  but  may  hare  been  a 
stranger  to  Price,  informed  him  that  it  was  no  good  his  going  to  Liskeard,  because 
Bate  had  already  taken  a  transfer  of  Jope's  security.  That  information  given  on  the 
29th  was  not  perfectly  correct;  but  it  was  an  intimation  of  that  which  was  after- 
wards effected.  The  question  is,  whether  on  this  intimation  Price  was  justified  in 
going  to  Liakeard,  without  first  communicating  with  Scales  his  client. 

The  Master  has  oome  to  the  copclusion  that  he  ought  not  to  have  gone  without 
first  communicating  with  his  [237]  client,  and  has  disallowed  the  charge,  not  because 
Gadsden  had  given  the  information,  but  because  he  afterwards  took  on  himself  to  act 
on  his  own  discretion,  and  the  expense  turned  out  a  loss.  I  think  that  the  ioumey 
ought  not  to  be  allowed.  I  regret  it,  because  Price  acted  with  fairness  and  with 
great  zeal  in  the  matter;  but  when  it  comes  to  a  question  of  strict  right,  it  appears 
that  after  Gadsden  the  solicitor  of  Nattle  had  given  this  information,  and  the  matter 
appeared  doubtful.  Price  was  not  strictly  justified  in  incurring  the  expense  of  a 
journey,  without  first  consulting  his  client,  and  obtaining  his  sanction. 

I  must  dismiss  this  petition,  and  with  costs,  it  being  against  the  Master's  report. 

1237}   Jones  v.  Skipworth.   Nov.  9,  1846. 

Husband  and  wife  sued,  amount  other  things,  for  an  account  of  die  rents  of  her 
copyhold  estate.  The  wife  died.  Held,  on  demurrer,  that  it  was  not  necessary  to 
make  her  personal  representatives  a  party  to  a  bill  to  revive  the  suit 

Upon  overruling  a  demurrer,  liberty  was  reserved  to  the  Defendant  to  raise  the  same 
objection  at  uie  hearing. 

This  case  came  on  upon  demurrer  to  a  bill  of  revivor.  The  circumstances  of  this 
case  were  aa  follows :  — 

The  original  bill  was  filed  in  1843,  by  Frederick  Westlake,  who  alleged,  that  he, 
as  tenant  in  common  with  the  Defendants,  was  entitled  to  a  moiety  of  some  copyhold 
lands,  to  which  he  had  established  his  title  at  law,  but  that,  in  consequence  of  an 
enclosure  goin^  on,  he  was  unable,  at  law,  to  obtain  possession.  He  prayed  that  the 
Defendants  might  be  decreed  to  ocmvey  to  him  [238]  a  moiety  of  the  allotment,  and 
for  an  account  and  payment  of  a  moiety  of  the  rents  and  profits. 

Frederick  Westlake  died  on  the  5th  November  1844,  and  his  interest  in  the 
estate  devolved  upon  Jemima,  the  wife  of  John  Jones,  and  five  other  persons,  who 
filed  their  bill  of  revivor  and  supplement,  and  revived  the  suit. 

After  this,  and  on  the  6th  of  June  1845,  Jemima  Jones  died,  leaving  John  Jones 
her  husband  and  Frederick  Jones  her  heir,  surviving  her. 

This  bill  was  filed  by  John  Jones,  Frederick  Jones,  and  other  parties  to  revive 
the  suit,  which  had  thus  abated  by  the  death  of  Jemima  Jones. 

The  Defendants  demurred,  on  the  ground  that  the  legal  personal  representatives 
of  Jemima  Jones  had  not  been  made  parties. 

Mr.  J.  H.  Law,  in  support  of  the  demurrer,  argued,  that  Mrs.  Jones's  share  of  the 
rents  which  accrued  between  the  death  of  Frederi^  Westlake  and  her  own,  passed  to 
her  legal  personal  representatives,  and  not  to  her  husband. 

He  cited  Clarance  v.  Marshall  (2  Cr.  &  M.  495),  Denys  v.  Shvdiimrgh  (4  Y.  &  Col 
(Exch.),  42),  Betts  v.  Kimpton  (2  Bam.  &  Adol.  273),  Metcalfe  v.  Metcalfe  {1  Keen,  74). 

Mr.  W.  M.  James,  contrh.  There  was  issue  of  the  marriage  between  Mr.  and 
Mrs.  Jones ;  and,  by  the  law  [2391  of  England,  the  rents  of  the  wife's  estate  accruing 
during  the  coverture,  belong  to  the  husband  in  his  own  right;  and  it  is,  therefore, 
unneoessa^  to  have  her  legal  personal  representatives  before  the  Court.  He  cited 
Roper  on  Husband  and  Wife  (p.  3). 
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Mr,  J.  H.  Law,  in  reply. 

Thb  Hastir  of  the  Rolls  [Lord  Langdale].  I  most  overrule  the  demnrrer ; 
but,  as  this  case  does  not  appear  to  be  very  elearly  stated,  I  will  reserve  to  the 
Defendants  the  nsht  of  raising  the  same  objection  at  the  hearing  of  the  cause  (£tn«»i 
T.  DmiOt  y.-C.  Wigram,  18th  March  1847),  if  they  ahonld  think  fit. 

[239]  Stockbn  v.  Dawson.   Nov.  17,  18,  19,  1845. 

[S.  C.  affirmed  on  appeal,  17  L.  J.  Ch.  282.] 

A.  authorised  the  sale  of  his  share  in  a  brewery  to  B.,  his  surviving  partner,  whom  he 
appointed  one  of  his  executors.  B.  conceiviDg  he  had  duly  beoome  the  purchaser, 
carried  on  the  business  until  bis  death,  and  it  was  subsequently  carried  on  by  C. 
his  executor.  Afterwards,  upon  a  bill  filed,  the  sale  was  set  aside,  and  the  estate  of 
A.  became  entitled  to  share  in  the  profits  made  subsequent  to  A.'8  death.  C.  after- 
wards beosme  bankrupt,  having  the  whole  trade  property  in  his  possession.  Held, 
firttt  that  the  trade  creditors  during  the  time  the  business  was  carried  on  by  C.  bad 
no  lien  for  their  debts  on  A.'s  share ;  and,  secondly^  that  the  property  was  not  within 
Uie  order  and  disposition  oi  the  bankrupt 

John  and  William  Stocken  carried  on  the  trade  of  brewers  in  partnership. 

John  Stocken,  by  his  will,  directed  that  his  share  in  the  brewery,  &c.,  &c.,  should 
be  valued  and  ascertained,  [240]  and  be  c^ered  for  sale  to  his  surviving  partner, 
William  Stocken,  on  fair  and  reasonable  terms  ;  but  in  case  he  declined  to  purchase 
his  share  in  the  brewery,  that  it  should  be  carried  on  for  the  better  maintenance  of  his 
vife  and  children ;  and  he  appointed  William  Stocken  and  two  other  persons  executors. 

The  testator  died  in  May  1820,  and  in  June  some  valuation  was  made  of  the 
brewery,  &c  William  Stocken  kept  possession  of  the  business  and  carried  it  on,  as 
the  porchaaer  and  sole  owner,  under  uie  option  contained  in  the  will,  until  the  time 
oi  his  death. 

William  Stocken  died  in  1824,  having  bequeathed  all  his  interest  in  the  brewery 
to  his  son  Oliver  Stocken ;  and  he  appointed  Oliver,  and  two  other  persons,  executors ; 
and  Oliver  thenceforward  carried  on  the  business,  under  the  notion  that  it  was  his  own. 

The  bill  in  Stocken  v.  Datoson  was  filed  by  the  son  of  John  Stocken,  in  1827, 
iosisting  on  the  invalidity  of  the  alleged  sale  to  William,  of  John's  moiety  of  the 
buaineas,  and  the  sale  was,  by  the  decree  in  1830,  set  aside  :  the  brewenr  was  directed 
to  be  sold,  and  the  necessary  accounts  were  directed  to  be  taken.  John  Stocken's 
moiety  of  the  brewery  was  purchased  by  Oliver  Stocken  in  July  1838;  but,  in 
November  1838,  before  the  purchase  had  been  oom(deted,  Oliver  Stocken  became 
bankrupt,  and  his  interest  was  now  represented  in  the  suit  by  his  assi^ees. 

There  was  a  subsequent  resale,  antf  the  ivoduce  had  been  brought  into  Court. 

The  debts  and  liabilities  of  the  concern,  down  to  the  death  of  William  Stot^en, 
had  now  been  paid  ;  but  of  the  [241]  debts  and  liabilities  of  the  concern  from  the 
death  of  William  to  the  bankruptcy  of  Oliver,  £4556  remained  unpaid,  although  it 
appeared  that  a  profit  of  nearly  £8000  had  been  made  during  that  period. 

The  cause  afterwards  came  on  upon  exceptions  to  the  Master  s  report,  and  the 
proceedings,  on  that  occasion,  will  be  found  reported  in  a  former  volume  {6  Beavan, 
371);  some  of  the  exceptions  having  been  allowed,  and  others  referred  back,  the  case 
WBA  remitted  to  the  Master's  office. 

In  December  1844  the  Master  made  his  second  report;  the  Defendants  took 
exceptions,  and  the  cause  now  came  on  upon  the  exceptions,  and  for  furUier  directions. 

The  two  principal  questions  were  these : — The  assignees  of  Oliver  contended,  that 
the  tnde  debts  which  accrued  during  the  period  that  CHiver  carried  on  the  business, 
sad  which  still  remained  unpaid  to  the  extent  of  £4500,  ought  to  be  paid  out  of  the 
fund  in  Court,  representing  the  trade  assets,  in  priority  of  the  Plaintiff';  and,  secondly, 
that  the  whole  stock,  Sec,  being  in  the  order  and  disposition  of  Oliver  at  his  bankruptcy, 
puwd  to  his  assignees. 

Mr.  Kindersley  and  Mr.  A.  Gordon,  for  the  Plaintiff,  who  was  entitled  to  a  moiety 
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of  the  testator's  residuary  estate,  claimed,  amongst  other  Uiings,  a  moiety  of  the 

Sroduce  of  the  brewery,  and  a  lien  on  the  other  moiety  lor  the  jvofita  belonging  to 
ohn's  estate,  and  arisine  subsequent  to  his  death. 
r242]  Mr.  Gtoodeve,  Tot  two  children  of  William  Stock  en. 
Mr.  Whitbread,  for  Oliver  Stocken. 

Mr.  Turner  and  Mr.  Roupell,  for  the  assignees  of  Oliver  Stocken.  The  question 
is,  whether  the  Plaintiff  is  to  take  half  the  fund  without  paying  hii  share  of  the  debts 
due  from  the  concern.  The  Plaintil^  by  his  bill,  tmiA  this  as  a  tomde  carried  on 
William,  and  then  by  Oliver  for  his  benefit^  under  the  tmsts  ol  the  wilL  If  then  this 
be  a  quasi  partnership,  the  first  thing  to  be  ascertained  is,  what  are  the  debts  due  from 
the  partnership,  and  are  they  paid,  for  the  Plaintiff  can  take  nothing  without  paying 
the  debts.  Again,  if  there  were  no  partnership,  then  it  was  a  trade  carried  on  by  a 
trustee  for  the  benefit  of  the  Plaintiff  and  the  estate  of  John :  such  trustee  is  then 
entitled  to  be  indemnified  against  the  debts  contracted  by  him  for  the  trade,  and  the 
first  payment  must  be  to  the  creditors.  The  testator,  John  Stocken,  having  directed 
the  trade  to  be  carried  on,  his  assets  are  liable  to  the  debts  iocuired  in  the  execution 
of  that  trust.  Cutbueh  v.  Cuiintsh  (1  Beavan,  184,  and  see  Exparie  Garlamd,  10  Vea. 
110;  Ex  parte  Miekardeoit,  Buck,  202). 

[The  Master  of  the  Rolls.  Can  you  produce  any  authority  for  the  proposition, 
that  a  party,  carrying  on  a  trade  without  rward  to  the  consent  of  the  parties  entiUed 
to  the  capital,  can  subject  that  property  to  the  debts  he  may  incur  1  ] 

That  18  not  the  case  here,  for  the  parties  took  no  steps  to  put  an  end  to  the  trade ; 
on  the  contrary,  they  even  now  elect  to  treat  this  as  a  trade  continuing  for  their 
benefit.    If  so,  it  must  be  such  for  all  purposes. 

ra43]  The  following  cases  were  cited  i—Exparte  Ra^  <6  Ves.  1 1 9),  Exparie  IFUUams 
(11  Ves.  3),  Grace  v.  SnUth  (2  Wm.  Black.  998),  Exparte  Garland  (10  Ves.  110),  The 
Decree  in  Davies  v.  Boyle  (Seton  on  Decrees  240). 

Mr.  Kindersley,  in  reply.  The  principle  cannot  be  doubted,  that  a  partner  haa  a 
specific  lien  on  the  partnership  property  for  what  may  be  due  to  him.  (See  Sldpp  v. 
Harwood,  2  Swan.  586.)  John's  lien  existed  at  his  death,  and  nothing  was  afterwards 
done  to  defeat  it ;  the  subsequent  creditors  of  the  concern  could  therefore  acquire  no 
rights  against  the  partnership  property,  except  subject  to  that  lien. 

No  partnership  existed  after  the  death  of  John,  and  the  trade  was  carried  on,  not 
for  the  Plaintiff,  or  in  purstiuice  of  the  trusts,  but  in  direct  opposition  thereto,  and 
adversely  to  his  rights ;  and  the  capital  having  been  employed  in  trade,  the  Plaintiff 
is  entitled  to  a  moiety  of  the  profits  after  deducting  the  debts,  which  has  been  done 
in  this  instance.  Oliver  received  sufficient  to  pay  these  debts,  but  neglected  to  do  so, 
and  they  have  been  deducted  in  the  computation  of  the  profits.  The  creditors,  during 
Oliver's  management,  who  relied  on  his  security,  acquired  no  lien  on  the  property 
belonging  to  the  estate  of  John. 

The  property  cannot  be  said  to  be  in  the  "  possession,  order,  and  disposition  "  of 
the  bankrupt,  at  the  time  of  his  bankruptcy,  "  Dy  the  comient  and  permission  of  the 
true  owner.  The  possession  was  wholly  adverse,  and  the  property  was  protected  by 
the  existing  tTUBt.(l) 

[244]  Nob.  19.  The  Master  of  the  Bolls  [Lord  Langdale].  This  difficult 
and  complicated  case  has  now  been  reduced  to  a  few  points. 

It  is  not  necessary  to  state  minutely  the  facts  of  the  case,  but  so  much  only  as 
relates  to  the  questions  remaining  for  decision,  which  are  these  : — John  and  William 
Stocken  were  partners  as  brewers.  In  May  1820  John  died,  having,  by  his  will, 
authorised  a  sale  of  his  share  in  the  business  to  be  made  to  William,  the  surviving 
partner ;  but  if  William  did  not  purchase  it,  then  he  directed  that  the  trade  should 
be  carried  on  for  the  benefit  of  his  own  leratees.  After  John's  death,  William  carried 
on  the  trade :  he  intended  to  purchase  John's  share,  and  some  valuations  for  that 
purpose  were  made :  he  supposed  that  he  had,  in  reality,  become  the  purchaser,  and 
he  continued  in  that  supposition  up  to  the  time  of  his  death.  He  died  in  1824, 
havings  by  his  will,  given  what  vna  supposed  to  be  his  interest  in  the  property  to 


(1)  See  6  Geo.  4,  c  16,  s.  72  ;  Jay  v.  Campbell,  1  Sch.  &  Lef.  328 ;  Exparie  Martin, 
2  Rose,  331 ;  In  re  Thamiu,  1  Phillips,  169. 
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Oliver.  Oliver  carried  on  the  trade^  thinking  it  his  own  till  he  became  bankrupt. 
In  January  1827  the  Plaintiff  being  interested  in  John's  share  of  this  concern,  afed 
his  bill  against  Oliver.  He  desired  to  have  the  property  sold  ;  he  claimed  a  right  to 
wb  aside  l^e  purchase  which  both  William  and  Oliver  thought  had  been  made ;  and, 
u  one  moiety  of  the  property  engaged  in  carrying  on  the  trade  was  the  propwt^  of 
bis  testator  John,  he  desired  to  have  tiie  profits  ascertained,  in  order  that  a  moiety 
might  be  paid  to  him.  In  the  oourse  of  the  prooeedingBf  the  purohase  was  set  aside. 
The  accounts  have  now  been  taken,  and  it  has  be«i  asoertainea  what,  on  iJie  sapposi- 
ti<m  of  the  Plaintiff  being  entitled  to  a  moiety  of  the  property,  became  due  from  the 
estates  of  William  and  Oliver  to  the  estate  of  John,  and  also  what  was  due  from  the 
estate  [246]  of  Oliver  to  the  estate  of  William.    The  figures  are  all  ascertained. 

The  trade  debts  incurred  in  the  lifetime  of  John,  and  those  incurred  in  the 
lifetime  of  William,  have  been  paid ;  but  the  debts  which  were  due  at  the  bankruptcy 
of  Oliver,  which  had  been  incurred  by  him  in  carrying  on  the  trade,  amounting  to 
£4500,  have  not  yet  been  paid.  It  appears,  however,  tl^t  Oliver  received  far  more 
than  eiiough  to  pay  them,  for  he  received,  in  carrying  on  the  trade,  £136,000  and 
upwards,  and  had  paid  X127,00O  and  upwards,  so  that  ne  had  received  J&8000  and 
upwards  more  than  he  had  paid.  At  the  time  of  his  bankruptcy,  there  were  debts 
doe  to  the  concern  which  have  since  been  received  by  the  assignees,  to  the  amount 
d  £3700  and  upwards ;  so  that  it  is  perfectly  plain  that  the  business  was  carried  on 
at  a  very  considerable  profit,  and  the  Master  has,  with  perfect  correctness,  found  it 
to  amount  to  £7900,  one  moiety  of  which  belonged  to  the  estate  of  John.  The 
profit  made  in  that  trade  has  not  been  applied  as  it  ought  to  have  been,  nor  have  the 
receipts  been  applied  as  they  ought ;  for  Oliver,  instead  of  applying  that  large  balance 
ID  satisfaction  of  the  debts  of  the  concern,  has  disposed  of  it  in  some  otber  manner. 
Bat  because  he  did  not  apply  that  which  he  had  acquired  or  become  entitled  to  in 
the  way  in  which  he  ought  to  have  done,  is  it  not  profit  1  I  conceive  there  is  no 
doubt  that  it  was  profit. 

Then  comes  the  question  raised  on  further  directions.  It  is  said,  that  these  debts 
(though  they  have  been  brought  into  account  in  the  computation  of  profits)  were, 
nevertfaeless,  debts  contracted  m  carrying  on  the  trade  in  wnieh  certain  property  was 
employed,  and  that  the  creditors  have  a  right  to  resort  to  that  property  for  the 
payment  of  their  debts.  Now  it  need  not  be  repeated,  [246]  that  the  creditors,  who 
are  here  represented  by  the  assignees,  stand  in  the  place  of  Oliver  in  this  matter. 
It  is  true,  that  there  are  cases  in  which  a  right  is  given  to  creditors  upon  a  certain 
smoont  of  property  by  which  the  concern  is  carried  on ;  and  while  the  property 
employed  in  the  concern  remained,  the  creditors,  by  some  proper  proceeding,  might 
have  attached  their  right  up  to  the  property ;  but  never  having  resorted  to  any  such 
proceeding,  and  the  party  having  become  a  bankrupt^  we  must  look  very  differently 
to  the  ciroumstances.  If  a  trade  is  carried  on  with  the  property  of  another  person, 
and  a  trust  is  attached  to  the  property,  as  in  the  instuice  where  a  trader  gives  his 
stock-in-trade  to  his  executor  or  trustee,  in  trust  to  carry  on  the  trade  for  hia  bimil^, 
it  has  been  certainly  held,  that  the  creditors  are  creditors  on  the  estate  thus  held  in 
tnig^  and  they  may,  to  some  extent,  have  a  right  to  resort  to  that  particular  property 
for  payment  of  their  debts  ;  there  are  cases  to  that  effect.  But  the  rule  is,  I  think, 
established  in  these  cases,  that  the  equity  of  the  creditors  against  the  property  must 
depend  on  the  equities  between  the  partners.  Then  comes  the  question,  whether 
there  was  a  partnership.  William  was  in  the  situation  of  a  trustee  of  the  trade,  even 
after  the  sale  took  place ;  but  was  he  ever  a  partner  with  the  Plaintiff  in  carrying  on 
that  business  7  Did  he  ever  give  to  the  creditors  a  personal  right  agunat  the 
Plaintiff?  Could  Oliver  do  it  after  the  death  of  William  t  There  never  was  any- 
Uiing  of  the  kind.  William,  indeed,  was  fixed  with  a  sort  of  trust ;  but  then  all  the 
debts  contracted  by  him  have  been  paid.  Oliver  was  never  in  the  situation  of  trustee ; 
he  never  was  involved  in  those  circumstances :  he  clumed  by  the  gift  (rf  William  an 
absolute  right  in  the  property,  bis  assignees,  after  his  bankruptoy,  held  it  in  that 
right,  not  on  the  footing  of  a  partnership,  but  as  their  own,  and  in  this  suit  they 
endeavoured  to  establish  that  it  was  [247]  their  own — and  that  from  the  beginning. 
Bat  then  it  is  said,  if  the  Defendants  cannot  make  out  that  there  was  anything  like 
a  partnership  by  contract  from  the  beginning,  then  diere  was  sometiiing  luce  a 
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partnership  from  the  nature  of  the  claim  made,  as  it  appears  from  the  allegations  and 
the  prayer  of  the  bill  that  an  account  of  the  profits  was  asked.  I  am  of  opinion  that 
that  aivament  cannot  be  maintained,  because  it  would  put  an  end  to  the  jurisdiction 
of  the  Conrt  altogether  a^inst  persons  who  en^^e  in  specolatdons  of  this  kind.  I 
make  no  imputation  against  Olirer,  for  I  believe  he  thought  he  was  employing  his 
own  property,  and  not  the  property  of  another  person.  It  was  a  very  unfortunate 
mistake,  and  nothing  but  a  mistake  ;  nevertheless,  we  know  bow  frequently  it 
happens,  that  persona,  whose  duty  it  is  to  withdraw  the  property  of  others,  endeavour 
to  keep  it  engaged  in  trade  for  their  own  profit ;  and  it  would  reduce  the  jarisdiction 
of  this  Court  to  a  very  low  ebb,  if  we  were  told  that  no  person  could  ever  demand 
an  account  of  the  profits  arising  from  an  improper  use  of  nis  money,  without  making 
himself  and  bis  property  liable  to  the  debts  incurred  by  those  who  were  making  an 
improper  use  of  bis  capital.  I  think,  however,  that  that  argument  cannot  be  main- 
tained,  and  that  there  is  nothing  in  this  case  which  shews  that  the  creditors  acquired 
any  lien,  or  any  demand  against  the  specific  property  engaged  in  this  ooncern^ 

Then,  how  does  the  case  stand  as  to  the  particular  species  <tf  property  enraged 
in  the  trade  1  There  are  two  sorts  of  property ;  there  was  the  brewery,  and  tfae 
copyhold  estate  attached  to  it,  which  was  the  joint  and  several  property  of  John  and 
William,  which  remained  such  from  the  death  of  John  until  toe  death  of  William  ; 
and  thenceforward  down  to  the  bankruptcy  of  Oliver,  as  to  [248]  one  moiety  of  it, 
it  was  part  of  the  estate  of  John,  and  as  to  the  other  moiety  of  it,  it  was  part  of  the 
estate  of  William. 

Oliver,  at  the  time  of  the  bankruptcy,  is  found  in  possession  of  this  property, 
which  belonged  to  the  estate  of  William  and  tfae  estate  of  John  :  William  and  Jotin 
having  been  pariaiers,  the  business  having  been  carried  on  without  extinguishing  any 
claim  which  the  estate  of  John  had  against  William,  or  against  his  estate  after  his 
death,  why  is  not  the  estate  of  John  tobave  his  moiety,  ana  die  same  right  agaiust 
the  estate  of  WilKam  which  subsisted  from  the  beginning!  There  seems  to  be  no 
difficulty  in  that  point,  whoa  it  is,  onoe  understood  how  thu  x^operty  is  arranged 
between  the  parties.  It  seems  to  me  elear  that  the  estate  of  John  is  entitled  to  one 
moiety,  and  the  estate  of  William  to  the  other  moiety  of  that  property,  subject  to 
such  right  as  the  estate  of  John  bad  upon  it  for  the  purpose  of  securing  that,  which 
in  its  origin,  was  no  doubt  a  partnership  debt. 

Then,  there  was  the  other  portion  of  the  property,  namely,  the  stock,  which  has 
been  sold.  If  this  were  personal  property  in  toe  order  and  disposition  of  Oliver  the 
bankrupt,  with  the  consent  of  the  true  owner,  of  course  the  creditors  would,  under 
the  bankrupt  law,  be  entitled  to  the  benefit  of  it.  But  how  are  the  facts  as  relating 
to  this  part  of  the  case  ?  Was  the  property  in  the  order  and  disposition  of  Oliver 
with  the  consent  of  the  true  owner? 

The  bill  having  been  filed  in  the  year  1827,  and  the  demand  being  thereby  made, 
that  the  property  should  not  continue  in  tfae  possession  of  Oliver,  but  tfaat  tfae  wfaole 
should  be  sold,  he  resisted.  It  was  said,  tbat  the  Plaintiff  did  not  pray  for  an 
injunction  ;  but  [2491  he  asked  it  by  his  bill,  and  you  must  have  regard  to  the  time 
when  the  bill  was  filed,  which  was  a  perfect  notice  to  Oliver  that  the  teade  was  not 
to  be  carried  on. 

That  notice  having  been  given  to  Oliver,  that  the  Plaintiff  intended  to  enforce 
bis  right  to  have  a  sale,  in  order  that  there  might  be  a  division  between  them,  Oliver 
nevertheless  continued  to  carry  on  the  trade,  contending  that  he  was  entitled  to  do 
it,  and  that  the  whole  was  his  own.  How  then  can  it  be  said  that  this  property  was 
in  the  order  and  disposition  of  Oliver,  with  the  consent  of  the  true  owner,  at  a  time 
when  the  Plaintiff  was  contending,  in  a  Court  of  £c[uity,  that  it  ou^t  to  be  sold  and 
half  given  to  him,  and  Oliver  was  contending  that  it  was  his  own  pit>perty  1  I  think 
tjiere  is  no  foundation  for  the  allegation,  that  the  property  was  in  Olirer's  possessira 
with  the  consent  of  the  true  owner ;  but,  on  the  contrary,  I  think  it  was  in  his 
possession  against  the  consent  of  the  true  owner. 

The  estate  of  John  is  entitled  to  a  moiety  of  the  produce  of  the  sale,  and  an 
application  ought  to  be  made  to  the  Court  of  Bankruptcy  for  an  order  that  it  may 
be  paid  to  the  Plaintiff. 

As  to  the  lien  upon  that  fund,  I  think  the  rigfat  to  it  is  apparent   When  was 
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that  lien  which  the  representatire  of  the  deceased  partner  has  against  the  partnership 
raopertv  lor  what  might  be  found  due>  put  an  end  tol  When  did  it  terminate? 
vHio  aaiBga  that  it  ever  did  terminate?  It  has  been  argaed,  that  the  Plaintiff  has 
not  askea  for  it  by  his  bill  as  distinctly  as  he  ought  to  have  done.   I  think  there  is 

Suite  enough  asked ;  but  if  there  are  not  sufficient  allegations,  they  are  supplied  by 
le  very  nature  of  the  thing,  for  that  is  the  law  as  between  a  surviving  partner  and 
the  representative  of  a  deceased  partner. 

[2B0]  I  have  considered  the  last  point,  which  relates  to  the  costs.  The  costs 
which  are  occasioned  by  this  suit,  so  far  as  it  seeks  to  set  aside  the  purchase  against 
William,  ou^ht  properly  to  be  charged  -against  his  estate.  The  costs  of  taking  the 
account  durmg  the  time  of  William  must,  I  think,  be  necessarily  charged  against  his 
estate.  The  costs  which  are  incurred  in  taking  the  accounts  after  that  time  against 
Oliver  seem  to  be  subject  to  this  consideration :  I  should  not  say  that  Oliver  or  his 
estate  could  be  charged  with  those  costs  only  on  account  of  his  possession  of  the 
property ;  because,  as  liar  as  anything  appears,  no  man  ever  took  possession  of 
property  more  innocently ;  but  having  taken  possession  of  property  quite  innocently, 
ana  a  claim  being  made  by  the  Plaintiff,  he  insisted  that  the  property  was  bi^  and 
has  endeavoured  to  maintain  it.  He  failed  in  that  endeavour,  and  when  the  account 
comes  to  be  taken,  he  is  found  a  defaulter  to  a  very  considerable  amount.  If  he  had 
done  as  he  ought  with  respect  to  the  trade  assets  he  received,  there  would  have  been 
DO  trade  debt  left  unpaid ;  there  would  not  have  been  any  of  the  serious  questions 
which  have  been  just  discussed ;  but  all  the  expense  and  delay  have  arisen  entirely 
from  the  mode  in  which  he  disposed  of  the  funds  which  he  reived  from  that  trade. 
When  costs  are  demanded  against  a  party  in  that  aituation,  I  confess  I  do  not  know 
how  I  can  lawfully  refuse  them.  I  uiink  if  he  had  been  proved  a  defaulter,  and  had 
not  been  a  bankrupt,  it  would  have  been  in  vain  to  say,  that  he  would  not  have  been 
charged  with  the  costs,  and  I  do  not  know  how  to  make  the  difference  in  this  case. 
1  say  it  with  regret,  because  I  see  that  he  was  brought  into  this  situation  and 
carried  on  the  trade  innocently,  believing  that  he  could  rely  upon  the  title  given  to 
him  by  his  father,  and  his  father  himself  thinking  that  he  had  been  successful  in 
completing  the  sale.  I  very  much  regret  [261]  that  it  should  be  so ;  but,  as  between 
two  parties  litigating  adversely,  I  cannot  give  way  to  any  feeling  of  that  kind. 

Mr.  Turner.  The  costs  against  the  estate  of  Oliver  will  be  matter  of  proof  and 
not  of  lien. 

Thb  Master  of  the  Bolls.  Yes. 

NoTS. — An  appeal  in  this  case  is  now  standing  for  jndgmeDt  before  the  Lord 
Chancellor. 


[261]   Earl  Morninoton  v.  Smith.   Feb.  27,  Mar^  27,  1846. 

On  a  motion  by  one  of  several  Defendants  to  dismiss  for  want  of  prosecution,  it  is 
not  sufficient  for  the  Plaintiff  to  shew  that  the  answers  of  other  Defendants  have 
not  been  filed  ;  he  must  also  shew  that  due  di1u;ence  has  been  used  in  getting  them 
in.  Plaintiff  having  failed  in  so  doing,  was  ordered  to  pay  the  costs  of  the  motion, 
and  file  a  replication  within  a  fortnight,  and,  in  default,  the  bill  was  ordered  to  be 
dismissed  with  costs. 

Mr.  Chandless,  on  the  part  of  one  of  the  Defendants,  moved  to  dismiss  the  bill 
for  want  of  prosecution.  It  was  not  disputed  that  the  time  for  moving  had  expired 
SB  to  this  Defendant. 

Mr.  Bloxam,  wnirh,  stated  that  the  answer  of  Cutts,  another  Defendant,  had  not 
been  got  in,  and  that  the  Plaintiff  was  not  in  a  situation  to  proceed  in  the  cause. 

The  Master  of  the  Rolls  [Lord  Langdale].  The  time  having  expired  as  to  the 
Defendant  who  now  moves,  he  is  entitled  to  make  this  motion  (Dalton  v.  Hayter, 
7  Beavan,  586),  but  he  is  not  entitled  to  the  order,  if  it  can  be  shewn  that  the 
Plaintiff  had  used  due  diligence  in  getting  in  the  answer  of  the  other  Defendants. 
The  motion  may  either  stand  over,  in  onkr  that  the  Plaintiff  may  have  [262]  an 
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o^^rtunity  of  giving  an  explanation,  or  the  Plaintiff  must  file  or  undertake  to  file, 
a  repUoatioD ;  in  default^  the  bill  will  be  dismissed. 
March  27.    Mr.  Chandless  renewed  the  application. 

Mr.  Bloxam  produced  an  affidavit,  but  which  the  Court  thought  did  nab  satis- 
factorily explain  the  delay.   He  then  aelnd  for  time  to  file  a  repticatioii. 

Thb  Master  of  the  Bolls  [Lord  Laogdale].  liCt  tiie  bul  be  diemieaecl  with 
costs,  unless  the  Plaintiff  files  a  replication  within  a  fortnight  The  Plaintiff  muBt^ 
at  all  eTents,  pay  the  oosts  of  this  motion. 


[263]  Bennbtt  v.  Cooper.  Jvlp  19,  Nov.  20,  22,  1S45 ;  AprH  17, 1846. 

[S.  C.  16  L.  J.  Ch.  315 ;  10  Jor.  507.    See  In  re  Clarke,  1887,  35  Ch.  D.  114 ; 
36  Ch.  D.  353 ;  TaUby  v.  0_fficial  Receiver,  1888,  13  App.  Cas.  636.] 

In  1816  A.  mortgaged  an  estate  to  B.,  and  covenanted  to  pay  the  mor^jage  money ; 
and  in  July  1817  A.  and  R,  as  his  surety,  conveyed  the  property  to  U,  on  trust  to 
sell  and  pay,  first,  a  debt  due  from  A.  to  C,  which  A.  and  B.  also  covenaQted  to 
pay ;  and,  secondly,  to  pay  R's  debt.  In  August  following,  A.  executed  to  B.  an 
equitable  charge  on  other  property.  In  1834  C  sold  the  estate,  and  applied  t^e 
produce  in  part  payment  of  his  demand.  In  1842  a  bill  was  filed  by  B.  against  A. 
to  realise  tiie  equitable  charge.  Held,  that,  until  the  trust  of  the  deed  of  July 
1817  was  exhausted  in  1834,  the  covenant  in  the  deed  of  1816  subsisted,  wholly 
unaffected  by  time ;  that  the  debt  and  the  personal  remedy  to  recover  it  subsisted, 
at  the  time  the  bill  was  filed,  and  that  the  equitable  charge  was  therefore  then 
operative. 

A  deed-poll  in  the  form  of  a  power  of  attorney,  held,  in  equity,  to  amount  to  an 

assignment  or  to  a  covenant  to  assign. 
Effect  ^vm  to  an  equitable  chai:;ge,  for  valuable  consideration,  upon  expectant 

legacies. 

In  this  case  the  Defendant  waa  indebted  to  the  Plaintiff  in  the  sum  d  J^1500,  and 
to  one  Batcliffe  in  the  sum  of  £500  (which  had  since  been  satisfied).  On  [263]  the 
Ist  of  JanuaiT  1816  the  Defendant  executed  an  indenture  of  mortgage,  by  way  of 
demise  for  1000  years,  to  the  Plaintiff,  with  a  proviso  for  redemption,  on  payment  of 
the  sum  of  £2000,  which  the  Defendant  covenanted  to  pay.  These  debts  being  still 
due  to  the  Plaintiff,  the  Defendant  contracted  a  debt  of  £1620,  18s.  5d.  to  his 
bankers,  for  which  the  Plaintiff  was  his  surety.  Under  these  ciroumstances  the 
Plaintiff  consented  to  join  in  securing  the  banker's  debt,  and  to  pcetpone  to  it  the 
payment  of  his  own  mortgage ;  and  on  the  23d  of  July  1817,  by  an  indenture,  made 
between  the  Plaintiff  of  toe  first  part^  the  Defendant  of  the  second  part,  Eatcliffe  of 
the  third  part^  Blurton  &  Co.  (the  bankers)  of  the  fourth  part,  and  Blair  of  the  fifth 
part,  the  mortgaged  estate  was  conveyed  to  the  bankers,  on  trust  to  sell,  and  apply 
the  purchase-monies  in  payment,  first,  of  the  ooats ;  secondly,  what  should  be  due  to 
Batdiffe  in  respect  of  his  £600 ;  thirdly,  what  should  be  due  to  the  bankers  in  respect 
of  the  £1620, 18s.  6d. ;  and,  fourthly,  what  should  be  due  to  the  Plaintiff  in  respect  of 
his  £1500,  asxd  the  surplus  to  the  Defendant. 

By  the  same  deed  the  Plaintiff  and  the  Defendant  jointly  and  severally  covenanted 
to  pay  the  debt  due  to  the  bankers,  and  the  mortgage  term,  previously  vested  in  the 
Plaintiff,  was  assigned  to  Blair,  on  trust  to  attend  the  inheritance. 

Soon  after  the  date  of  this  deed,  and  on  the  7th  of  August  1817,  the  Defendant 
executed  a  deed-poll,  whereby,  after  reciting  his  debt  to  the  Plaintiff,  and  that  the 
Plaintiff,  as  his  surety,  was  liable  to  pay  other  sums  on  his  account,  and  that  several 
debts  were  due  from  other  persons  to  the  D^endant,  for  goods  sold  and  delivered, 
&Q.f  and  that  he  had  considerable  expectations  from  the  relations  and  friends  of 
himself  and  his  wife,  who  might  [264]  probably  give  and  bequeath  to  him  and  his 
wife  certain  let^es  or  sums  of  money,  and  that  he  was  desirous,  as  far  as  he  oould, 
to  secure  the  Plaintiff,  it  was  witnessed,  that,  for  such  considerations,  the  DefendeaU 
tq^Mrinied  the  PUufO^  his  attorney  irrevocable,  in  his  name  to  demand,  and,  if  necessary, 
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to  sue  for  and  receive,  all  auma  of  money  then  or  thweafter  to  become  due  to  him, 
and  all  legacies  or  bequests,  which  had  already  or  might  thereafter  be  given  or 
bequeathed  to  him  or  hu  wife,  by  any  pemm  whonuoever. 

In  1823  the  bankers  took  possession  of  the  estate,  and  api^ied  the  rents  to  the 
Defendant's  credit. 

In  1834  they  sold  the  estate,  and  applied  the  produce  (eo  &r  as  it  would  extend) 
in  part  payment  of  their  mortgage  debt. 

In  1827  and  1839  certain  b^uests  had  been  made  to  the  Defendant  Cooper,  by 
some  relatires,  which  the  Plaintiff,  by  this  bill,  dumed  to  be  entitled  to  under  the 
deed-poll  of  the  7th  of  August  1817. 

In  October  1842  the  Plaintiff  (being  liable  as  surety  under  the  deed  of  July  1817, 
and  baving  such  rights  as  were  given  him  by  the  deed-poll  of  August  1817)  filed  this 
bill  against  Cooper,  praying  the  establishment  of  the  deed  of  August  1817,  and 
seeking  the  recovery  of  the  legacies  so  bequeathed  to  the  Defendant,  for  payment  of 
his  debt  and  as  an  indemnity  in  respect  of  his  suretyship  to  the  bankers. 

The  Defendant  insisted,  by  of  defence,  first,  upon  an  alleged  partnership 
transaction  between  him  and  the  Defendant,  which  he  wnoUy  failed  in  making  out ; 
and,  secondly,  on  the  Statute  of  Umitations. 

[265]  The  cause  now  came  on  for  heariiu;- 

Mr.  Bagshawe  and  Mr.  Rogers,  for  the  Plaintiff.  Not  only  a  chose  in  action,  but 
even  a  mere  possibility  is  assignable  in  equity  (fFhiifield  v.  Fattsset  (1  Ves.  sen. 
p.  390),  Wright  v.  }Frigkt,(l)  and  no  particular  form  of  transfer  is  necessary.  (See 
Row  V.  Dateson,  1  Yes.  sen.  p.  332,  and  Lord  Toumnhend  v.  Windham,  2  Yes.  sen.  6.) 
The  deed-poll  of  August  1817,  therefore,  operated  as  an  equitable  assignment  or 
chs^e  upon  the  le^cies  afterwards  bequeathed  to  the  Defendant. 

The  Statute  of  Limitations  is  no  defence  to  the  claim  of  the  Plaintiff,  for  so  long 
as  the  Plaintiff,  as  surety,  remains  liable  to  the  bankers,  so  long  will  he  be  entitled  to 
indemnitv  from  the  Defendant.  The  trusts  of  the  deed  of  July  1817  were  in  the 
conrse  of  performance  antil  1834,  during  which  period,  time  could  not  mn  i^ainst 
the  Plaintiff,  whoee  rights  were  secondary  to  those  of  the  bankers ;  besides  this,  the 
legacies  were  not  receivable  till  1837,  and  therefore,  could  not  be  sooner  recovered. 
There  are  also  admissions  made  by  the  Defendant  which  take  the  case  out  of  the 
operation  of  the  statute. 

Mr.  Kindersley  and  Mr.  Lewin,  for  the  Defendant.  More  than  twenty  years 
h&\ing  elapsed  before  the  filing  of  the  bill,  the  debt  is  barred  by  the  statute  3  &  4  W. 
4,  c  42  (sect.  3).  Being  barred,  the  remedies  on  the  collateral  securities  for  the 
debt  are  also  gone.  The  admissions  relied  on  are  insuflScient  to  bring  the  case 
Tithin  the  fifth  section ;  Ttpptta  v.  Heme  (1  Cr.  M.  &  &  252),  MilU  t.  Fou^ 
(5  Bing.  N.  G.  455),  Waugh  v.  Cope  (6  Mee.  &  W.  824),  and  they  have  not  been 
diarged  by  the  bill,  except  in  general  terms. 

[256]  The  bankers  are  not  parties  to  the  suit,  and  their  claim  is  equally  barred  by 
the  statute. 

They  also  cited  JToWanrf  v.  Clark  (1  Y.  &  Col.  (C.  C),  161),  Phil^  v.  Phil^s 
(3  Hare,  281),  Deaman  v.  Wycke  (9  Simons,  570). 

Mr.  Bagshawe,  in  reply.  You  cannot  treat  the  covenant  as  collateral  to,  or 
independent  of  the  trust ;  the  whole  was  one  transaction.  The  application  of  the 
purchase-money  in  1834  was  a  part  payment  and  a  continuance  of  the  performance  of 
the  trusts  of  the  deed  of  1816. 

The  Master  of  the  Rolls  reserved  his  judgment. 

Apil  17,  1846.   The  Master  of  the  Rolls  [Lord  Langdale].    I  find  no 
evidence  on  which  I  can  rely,  that,  at  any  time  after  the  execution  of  the  deed-poll, 
the  Defendant  ever  specifically  acknowledged  the  debt  of  £1500  due  to  the  Plaintiff, 
or  paid  any  interest  on  account  of  it,  ana  this  bill  was  not  filed  till  October  1842,  . 
being  twenty-five  years  afterwards. 

Bat,  upon  the  security  of  July  1817,  the  Plaintiff's  debt  was  postponed  to  the 
banker's  debt,  which  was,  therefore,  to  be  satisfied,  before  the  Plaintiff  could  obtain 


(1)  1  Ves.  sen.  p.  410,  and  see  Alexander  v.  The  Duke  of  Wellington,  2  Russ.  <fc 
MyL  35,  and  Lyde  v.  Mynn,  1  MyL  &  K.  683. 
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for  himself  any  benefit  under  the  same  deed,  and  in  1821  the  Plaintiff  paid  the 
proceeds,  or  part  of  the  proceeds,  of  the  Defendant's  goods,  sold  under  a  bill  of  sale, 
to  the  bankers,  towards  payment  of  the  debt  due  to  them  from  the  Defendant. 

[257]  In  1823  the  baiikers  took  possession  of  the  estate  comprised  in  their 
security,  and  applied  the  rents  which  they  received  to  the  credit  of  the  Defendant  in 
respect  of  the  same  debt. 

In  1834  they  sold  the  estate  and  received  the  porohaae-money,  and  (Batdiffe 
having  been  ntiefied)  they  applied  the  purehas&-money,  so  for  as  it  would  extend,  in 
part  payment  of  what  remained  due  to  them,  in  respect  of  their  debt  of 
£1620,  188.  6d. 

Thus,  in  April  1834,  the  estate,  which  was  intended  to  secure  the  banker's  debt 
and  also  the  debt  due  to  the  Plaintifi',  was  exhausted  in  part  payment  of  the  banker's 
debt,  and  the  whole  of  the  Plaintiff's  debt  remained,  and  still  is,  unsatisfied. 

At  this  time,  the  Plaintiff  had  the  covenant  of  the  Defendant,  contained  in  the 
deed  of  1816.  He  had  consented  to  assign  his  mortgage  term  and  to  postpone  the 
payment  of  hia  deb^  in  consideration  of  the  trust  created  by  the  deed  1817,  and 
which  was  not  exhausted  till  April  1834.  Whilst  this  trust  was  pendinj^  and  whilst 
he  might  expect  to  receive  payment  by  means  <d  it,  and  whilst  steps  were  taking 
towards  payment  of  the  prior  debt,  until  satisfaction  td  whu^  he  had  no  remedy  for 
himself,  it  cannot,  I  fehin^  be  maintained,  that  time  van  against  him,  so  as  to  dei^ive 
him  of  the  benefit  of  his  own  securities ;  and  it  appears  to  me,  that  until  the  trust 
was  exhausted  in  1834,  the  covenant  remained  in  force,  wholly  unaffected  by  time. 

The  bill  was  filed  in  October  1842.  It  alleges  that  the  Plaintiff  had,  in  and  after 
1838,  discovered  that  the  Defendant  had  himself  received  several  sums  of  money, 
which,  by  the  powers  given  by  the  deed-poll  of  August  [26^  1817,  ought  to  have 
been  received  by  the  Plaintiff,  and  the  Plaintiff  prays,  that  the  Defendant  may  pay 
over  to  him  all  such  sums  of  mone^,  as,  under  the  deed-poll,  the  Plaintiff  was  entitled 
to  receive,  as  security  for  or  in  satisfaction  of  his  debt. 

The  Defendant  set  up  a  defence,  which,  not  being  supported  by  evidence,  is  not 
availaUe.  At  the  Bar,  he  relied  on  len^h  of  time,  and  insisted  that  the  debt  was 
barred,  and  that  the  deed-poll,  not  having  been  acted  upon  for  twenty  years,  has 
ceased  to  be  operative. 

Now  the  deed-poll  is  admitted  to  have  been  executed  for  valuable  consideration, 
and  it  seems  to  me  to  amount  to  an  assignment  of,  or  a  covenant  or  agreement  to 
assign  the  sums  which  the  Plaintiff  was  empowered  to  receive,  but  it  was,  as  to  the 
principal  debt,  only  a  collateral  security  in  aid  of  the  trust  to  sell  the  estate,  which 
was  to  be  sold  under  the  trust.  It  was  intended  to  secure  the  debt^  and  ought,  as  it 
appears  to  me,  to  be  considered  operative  so  long  as  the  debt  existed,  and  having 
regard  to  the  circumstances  attending  the  debt,  the  covenant,  the  mortgage  of  the 
term,  and  ultimately  the  trust  to  sell,  I  think  the  debt,  and  the  persons!  remody  to 
recover  it,  did  subsist  at  the  time  this  bill  was  filed,  and,  also,  that  the  deed-poll  was 
then  operative. 

I  must  ther^ore  dedare,  that  the  Plaintiff  was,  and  is,  entitled  to  the  benefit  of 
the  deed-poll,  uid  direct  an  account  to  be  talnn  <3i  what  is  due  to  the  Plaintiff  from 
the  Defendant^  and  of  the  sums  of  money  which  the  Plaintiff  was  entitled  to  receive, 
and  which  have,  in  fact,  been  received  by  the  Defendant^  reso^ng  further  direotioiu 
and  costs. 

[269]   Lancashire  v.  Lancashire.   Jan,  24,  April  17,  1846. 
[See  Boskell  v.  WUtwortk,  1870,  L.  R  5  Ch.  464.] 

Where  the  Pluntiff's  right  depends  on  his  being  heir,  the  €k>urt  has  jurisdiction  to 
grant  an  issue  to  try  that  fact  on  an  interlocutory  motion.  If  the  facts  of  the  case 
make  it  proper,  it  is  not  very  important,  whether  they  appear  on  a  motion  for  ui 
injunction  or  receiver,  or  upon  a  direct  motion  for  the  issue. 

Such  an  issue  was  refused,  in  a  case  where  there  was  nothing  but  tJie  bare  assertion 
of  the  Plaintiff's  heirship,  on  the  one  sid^  and  the  assertion  of  the  Defendant's 
ignorance  on  the  other. 
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On  such  a  motioii,  affidavits  of  facts  of  which  the  DefoicUuit  by  his  answer  professes 
to  be  ignorant  are  inadmissible. 

This  case  is  reported  (9  Beav.  120)  on  a  motion  for  a  receiver,  where  the  £ujts 
vill  be  found  sufficiently  stated  for  the  present  purpose. 

A  motion  was  now  made,  On  hehalt  of  the  Plaintiff,  that  the  Plaintiff  might  have 
an  issue  or  issues  at  law,  to  tiy  whether  he  is  the  heir  at  law  of  Sarah  Lancashire, 
snd  whether  Sarah  was  the  heiress  of  John,  and  whether  the  Plaintiff  was  the  heir 
of  William,  and  that  the  proceedings  in  the  cause  might  be  stayed  until  the  issues 
had  been  tried  or  returned. 

Mr.  Turner  and  Mr.  £.  Webster,  in  support  of  the  motion.  The  first  point  in 
this  cause  to  be  deoided  between  the  ^rties  is  this,  whether  the  Plaintiff  is  or  is  not 
the  heir  at  law,  as  represented  by  hu  bill.  This  is  a  preliminary  question,  which 
mnst  in  the  first  instaiuie  be  determined ;  convenience  then  requires  that  it  should  at 
oooe  be  put  into  a  course  of  investigation,  and  the  practice  of  the  Court  warrants  this 
eoarse  of  proceeding.  In  Fvilagar  v.  Clark  (18  Ves.  483),  Lord  Eldon  said,  "  I  have 
myself,  in  one  or  two  instances,  ventured  to  interpose,  in  veiy  early  staces  of  the 
cause,  where  a  simple  fact,  legitimacy  for  instance,  is  to  decide  everyuiing.  .^jsain, 
Lord  Cottenham  considered  each  an  apdication  to  be  of  ^ordinary  occurrence.  In  the 
case  of  Oompeiiz  v.  AtudeU  (4  Myl.  &  Or.  440),  he  says,  "  to  direct  an  issue  of  fact, 
upon  an  interlocutory  application,  is  a  very  common  proceeding  in  this  Court ; "  and 
in  [260]  MiddUtott  v.  Sherburne  (4  Y.  &  CoU.  (Ex.),  358),  where  the  Plaintiff  claimed 
as  heir,  an  issue  densavU  vel  nm  was  directed  on  motion.(I)  This  is  a  preliminary 
inquiry  within  the  sprit  and  meaning  of  the  9th  Order  ca  the  9th  of  May  1839. 
(Ordines  Can.  39.) 

Mr.  Kindersley  and  Mr.  Rolt,  for  Ann  Lancashire,  and  Mr.  Cantress,  for  the 
trustees,  opposed  the  motitm.  They  argued  that  it  was  not  the  practice  of  the  Court 
to  grant  issues  of  fact  apon  an  interloentory  application,  though  it  might  hare  been 
(lone  where  not  opposed. 

That  the  great  inconvenience  of  such  a  proceeding  was  evident,  from  the  circum- 
stance, diat,  uter  all  the  expense  and  trouble  of  a  tnal  had  been  incurred,  the  find- 
ing would  not  be  binding  on  the  parties,  who  might,  notwidistanding,  proceed  to 
[Hoof  in  the  cause  on  the  same  point,  from  which  the  Court,  at  the  hearing,  might 
arrive  at  a  contraiy  conclusion  from  that  of  the  jury.  That  such  was  the  case  in 
Gompertz  v.  Ansddl  (4  Myl  &  Cr.  449),  in  which  Lord  Cottenham  pointed  out  the 
objections  to  sanctioning  a  proceediiu;  which  would  bind  no  one,  unless  the  parties 
were  put  imder  an  undertaking  to  abide  the  result  That  such  an  undert^ng  could 
not  be  compelled  upon  motion. 

Again,  that  at  the  hearing  of  this  cause,  the  Court  might  decide  in  favour  of  the 
Defendant's  construction  of  the  power  to  settle,  then  the  question  of  heirship  would 
be  immateriaL 

That  the  necessity  of  making  a  General  Order,  to  enable  a  party  to  obtain  an  order 
for  preliminary  in-^61]-quirie8  on  motion,  |ffoved,  that  tiie  previous  ]H«ctice  had 
been  otherwise  and  under  that  General  Order  it  had  been  decided,  that  where  a  party 
Mies  as  next  fk  kin,  and  the  Befendwt  does  not  admit  that  he  holds  that  character, 

the  Court  will  not  grant  a  preliminary  inquiry  as  to  who  are  the  next  of  kin ;  To^hcm 
V.  Jjghtbody  (1  Hare,  289,  and  see  Belcher  v.  Whiimore^  7  Beavao,  245). 

They  also  argued  that  the  correspondence  had  been  unfairly  placed  on  the  record, 
it  having  passed  expressly  "  without  prejudice ; "  Cory  v.  Briiton  (4  Car.  &  P.  462). 

Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls  [Lord  Lai^dale].  It  is  so  very  important  to  observe 
uniformity  in  the  practice  of  the  Court,  that  i^  on  consideration,  I  should  find  that 
the  case  falls  withm  the  decision  in  Toj^am  v.  Lighibody^  I  shall  certainly  make  no 
order  inconsistont  with  that  case.  There  are,  however,  two  ways  in  which  it  may 
not  fall  within  it.   First,  the  case  may  be  such,  that  if  it  were  brought  on  for  hear- 

(1)  See  Kmt  V.  BwgesBt  11  Sim.  370,  377;  Lewis  v.  Thomas,  3  Hare,  26;  Kay 
V.  Mar^aU,  1  MyL  &  Cr.  373 ;  Naylor  v.  Siavik  DewM  Bailway  Comptmyf  before 
T.-a  K.  Bruce,  17th  Nov.  1846. 
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ing  without  any  further  evidence  than  the  answer,  the  Court  might  not  think  fit  to 
dismiss  the  bill,  but  institute  an  inquiry,  or  direct  an  issue.  The  order  asked  mig^t 
then  be  made,  without  trenching  on  the  authority  of  Topham  v,  lAghtbody. 

Again,  if  the  issue  could  be  granted  at  this  stage  of  the  cause,  independent  of  the 
authority  of  the  order  of  May  1839,  then,  oonsidering  that  the  case  of  To^phem  r. 
lAghtbody  was  decided  on  the  oonstrudaon  at  that  order,  and  it  bein^  in  this  cue, 
unnecessary  to  resort  to  it^  [2ffi{]  then  the  order  might  now  be  made,  coiuiBtent  widi 
Topham  v.  lAghibcdy. 

I  will  read  the  pleadings  and  the  statement  of  the  pedigree,  and  see  to  what  extent 
it  is  admitted  by  the  answer,  in  order  to  see  whether,  if  those  circumstances  iu 
answer  were  before  me,  I  should  dismiss  the  bill  merely  on  that  ground,  <n*  pat  tife 
matter  in  a  course  of  investigation. 

The  other  matters  I  will  consider  at  the  same  time. 

ApriX  17.  Thb  Master  of  the  Rolls  fLord  Langdalel  If  the  Plaintiff  should 
prove  himself  the  heir  which  he  represents  nimself  to  be,  there  are  several  questions 
to  be  considered,  before  he  can  make  out  his  right  to  all  the  relief  which  he  asks. 

If  he  should  not  prove  to  be  sueh  heir,  he  admits,  and  it  is  perfectly  dear,  he  is 
entitled  to  no  relief  whatever. 

If  the  cause  should  be  brought  on  to  a  hearing,  the  first  question  will  be,  has  the 
Plaintiff  a  hcu9  standi  as  heir?  And  this  is  a  4j[ae8tion  which  the  Court  will  not, 
probably,  be  able  to  decide,  without  directing  an  issue  to  be  tried  before  a  jury. 

The  Defendant  Ann  Lancashire  does  not  deny,  but  says  she  does  not  know  and 
cannot  set  forth,  as  to  her  belief  or  otherwise,  whether  Sarah  Lancashire,  the  daughter 
of  John  Lancashire,  did  leave  the  Plaintiff  her  heir  at  law  her  surviving,  or  how  the 
contrary  is  to  be  made  out,  or  who  was  or  is  such  heir  at  law,  or  whether  [26^  the 
Plaintiff  is  also  the  heir  at  law  of  John  Lancashire  and  William  Lancashire,  or  either 
of  them,  or  who  was  or  is  such  heir  at  law,  but  she  insists  that  the  Plaintiff  is  not, 
as  heir  or  otherwise,  entitled  to  the  trust  premises  in  question,  and  alleges,  tiiat  die 
power  given  to  her  and  Hutchinson  b^  the  will  of  William  Lancashire,  to  convey, 
assign  and  settie  the  trust  Mtate,  monies  and  premises,  as  tiierein  mentaoned,  was 
a  subsisting  power,  notwithstanding  the  death  of  Sarah  Lancashire.  She  says,  that 
she  was  so  advised,  and  that  the  deed  of  the  1st  of  November  1842  was  executed 
accordingly. 

The  sum  of  the  pleadings  is,  that  the  Plaintiff  insists  that  he  is  heir,  and  alleges 
that  his  title,  as  heir,  is  better  than  the  right  of  Ann  Lancashire  under  her  deed,  and 
the  answer  is,  that  she  does  not  know  whether  the  Plaintiff  is  heir  or  not,  but  if  he 
is,  her  title  under  the  deed  is  better  than  the  Plaintiff's  title  as  heir.  It  is  evident, 
that  the  first  question,  and  that  which  must  be  determined  before  the  other  can  be 
tried,  is,  whether  the  Plaintiff  is  heir,  and  in  this  state  of  things,  upon  the  coming  in 
of  the  answer,  he  asks  for  an  issue  to  try  that  question. 

There  would,  I  think,  be  ^reat  convenience  in  granting  the  application.  If  the 
Plaintiff  has  only  a  pismd  faae  case,  an  issue  must,  in  the  end,  foe  granted ;  and  it 
appears  from  the  case  of  GiauMm  v.  Lydiat  (4  Y.  &  Col.  374,  n.),  from  what  was  said 
by  Lord  Elgin  in  Fullagar  v.  Clark,  from  the  case  of  MiddletM  v.  Sherburne,  and  even 
from  the  case  of  Gompertz  v.  Ansdell,  that  the  Court  has  jurisdiction  to  grant  such  an 
issue  on  an  interlocutory  motion ;  but  the  circumstances  which  ought  to  induce  the 
Court  to  exercise  the  jurisdiction  are,  necessarily,  the  subject  of  [264]  great  considera- 
tion. If  the  facts  of  the  case  make  it  proper,  I  cannot  think  it  very  important, 
whether  they  appear  on  a  motion  for  an  injunction  or  receiver  or  upon  a  direct 
motion  for  the  issue  ;  but  there  ought  to  be  facts  appearing  iu  some  shape  to  warrant 
the  order.  Now,  on  examination  of  the  pleadings  in  this  case,  it  seems,  that  there  is 
nothing  but  the  bare  assertion  of  the  Plaintiff  on  the  one  side,  and  the  assertion  of 
the  Defendant's  ignorance  on  the  other.  The  Plaintiff  has  indeed  set  forth  his 
pedigree  at  large,  but  the  Defendant  has  admitted  no  more  than  that  part  of  the 
statement  which  immediately  relates  to  the  descendants  of  her  husband's  father. 
Of  all  the  rest,  all  that  connects  the  Plaintiff  with  the  family  of  Sarah,  she  professes 
herself  to  be  ignorant.  If  the  rules  of  the  Court  allowed  me  to  receive  affidavits  of 
the  facts  distinctly  alleged  in  this  bill,  and  of  which  the  Defendant  by  her  answer 
professes  herself  to  be  ignorant,  what  is  asked  might  perhaps  be  rightly  allowed, 
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Jnt  in  fchii  oMe  the  PIiintiir!t  oUiged  to  more  on  thti  uuwer  alone.  (See  Sdwantt 
T.  /mm,  1  FhilUps,  601.) 

It  is  probable,  that  the  tnoonvenience  pointed  out  by  Lord  Cottenham  in  Oompertg 
T.  AmmI  mi^t  be  avoided,  by  retjutrine  tiie  Plaintiff  to  consent  to  be  bound  by  the 
decision  of  this  Court,  on  the  verdict  tolw  obtained  on  the  trial  of  the  issue,  leaving 
it  to  the  Defendants  to  go  into  evidence  in  this  cause,  if  they  should  be  advised  to  do 
so;  but  in  the  absence  of  any  facts  from  which  a  sufficient  presumption  in  the 
Plsintiff'a  favour  arises,  I  think  that  I  most,  though  I  own  with  considerable  reluct* 
saee^  rsfnse  the  motion,  directing  tiie  costs  to  be  costs  in  the  cause. 


[265]    TUBNKB  V.  HODQBON.    Jffll.  16,  20,  1846. 

An  accidental  slip  in  a  decree  directing  a  sale,  if  certain  persons  "  and  the  heir  at 
law"  should  be  found  parties,  corrected,  on  petition,  by  substituting  ^e  words 
"other  than  the  heir  at  law." 

A  testator  devised  his  estates  to  trustees  for  hi?  widow  for  life,  and  after  her 
death,  to  sell  and  divide  between  his  brothers  and  sisters  tiien  living  or  their 
diildren. 

A  suit  was  instituted  to  carry  into  effect  the  trusts  of  the  will,  but  it  did  not  seek 
to  establish  the  will  against  the  heir  at  law. 

By  the  decree,  inquiries  were  directed  as  to  the  class  entitled  on  the  death  of  the 
vidow,  and  who  was  the  heir  at  law  of  the  testator,  and  if  the  Master  should  find 
<11  the  parties  thereinbefore  inquired  after,  and  the  teitaiot^s  heir  tU  iaw  were  parties  to 
A«  flu^,  then  he  was  to  inquire  of  what  freehold  the  testator  was  seised,  and  in  whom 
the  leral  estate  was  vested,  and  Ute  dewee  tiien  proceeded  to  direct  a  sale. 

Alter  the  decree  had  been  drawn  up  and  a  ssle  had  been  made,  it  was  discovered, 
that  the  sale  of  the  estate  had  accidentally  been  made  contingent  on  tiie  heir  being 
s  party  to  the  suit^  which  was  contoar^  to  the  intention,  A  petition  was  presented 
to  vaiy  the  decree,  so  that  the  sale  might  tf^  place  notwiustanding  the  heir  was 
not  a  part^. 

Mr.  Kmdersley  asked  that  the  decree  might  be  varied  by  directing  a  sale  if  the 
persons  inquired  after,  "  other  than  "  the  heir  at  law  were  found  to  be  parties.  He 
referred  to  the  45th  General  Order  of  April  1828.    (Ord.  Can.  21.) 

[266]  /on.  20.  Tbx  Master  of  the  Boli^  [Lord  Langdalel,  said  be  had  read 
tile  petition,  and  he  thought  that  the  deoree  might  be  amended  as  asked  by  Mr. 
Kinderaley. 


[966]  The  BfABQum  or  Hebtiobd  «.  Lobd  Lowthir,  Jtm.  19,  20^  1846. 

[&a  15L.  J.  Cfa.  126.] 

L^jBcy  to  A.,  on  condition  that  she  gave  jC3000  to  purchase  an  annuity  for  B.  In 
consequence  of  a  liti^tion  between  A.  and  the  residuary  legatees,  A.  did  not, 
for  several  years,  obtain  possession  of  the  legacy,  which  did  not,  in  the  meanwhile, 
make  interest.  Payment  to  B.,  who  elected  to  take  tile  X^OOO  in  lieu  of  the 
l^jatry,  was  oonsequentiy  postponed.  Hdd,  diat  interest  on  the  X3000  was 
payabte  by  A.^to  B.  frna  the  end  of  a  year  after  the  testatcn^s  death. 

The  Marquis  of  Hertford,  \>y  his  will,  gave  to  the  Countess  Zichi  Ferraris,  "  all 
the  goods  and  chattels,  plate,  unen,  money  at  the  banker's  or  stock  in  the  Monte  di 
Hilano,  horses,  carriages,  &c.,  he  might  die  possessed  of  at  Milan  or  in  Lombardy,  on 
fimdi^m  she  gooe  £3000  sterling  to  the  Caia  ePAssicuraaione  to  make  an  awuiiitf  for  the  life 
iff  AngeUque  FeUaU  Borel" 

The  testator  died  on  the  1st  of  March  1842.  In  consequence  of  the  decision, 
(7  Beavan,  1),  no  part  of  the  i»<c^>erty  held  to  pass  by  this  gin  carried  interest;  and 
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from  >di8imtes  whiok  had  ariaeD,  poMoanmof  thia  Jiropart^  had  aot^  nntil  lately,  been 

delivered  to  the  Countess. 

The  Master;  by  his  report,  dated  in  May  1643,  found,  that  the  exeeutora  admitted 
assets,  and  that  Madame  Borel  was  entitled  to  the  legacy  of  £3000,  out  of  the 
testator's  goods  and  chattels  at  Milan  or  in  Lombardy,  and  for  interest  thereon  from 
the  Ist  day  of  March  1843  to  the  Uth  of  May  1843,  at  4  per  cent.,  the  anm  of 
£23,  68.  lOd^  which  being  added  to  the  [267]  said  sum  of  £3000,  they  made 
together  the  aum  of  £3023,  6b.  lOd. 

This  report  was  oonfinaed,  and  a  petitaon  having  been  presented  by  Madame 
Borel  for  payment  of  the  legacy  and  interest,  it  was,  by  consent,  ordered,  on  the 
8th  of  April  1846,  that  the  sum  of  £3000  should  be  paid  the  Petitioner  by  the 
executors,  out  of  any  pecuniary  legacies  payable  to  the  Countess  Zichi ;  and  the 
Court  "  thereby  reserved  the  consiaeration  of  so  mnch  of  the  matter  of  the  aaid 
petition  as  sought  the  payment  of  interest  of  the  said  legacy,  and  any  of  the  parties 
were  to  be  at  liberty  to  apply." 

The  Lord  Chancellor  having  affirmed  the  decision  of  the  Master  of  the  Bolls  aa  to 
the  Polish  bonds,  a  petition  was  now  presented  by  Madame  Borel,  praying  payment 
of  the  interest  on  the  £3000. 

Mr.  Koe  and  Mr.  Budall,  in  sumwrt  of  the  petition,  ai^ed,  that  the  Petitioner, 
having  been  kept  out  of  her  legacy  by  disputes  between  other  parties,  was  entitled  to 
interest  either  from  the  Coimtess  Zichi  who  took  her  legacy  subject  to  the  condition 
of  satisfying  the  Petitioner's  claim,  or  from  the  residuary  legatee  out  of  the  general 
estate  of  the  testator,  and  that  it  should  be  calculated  either  from  the  death  of  the 
testator  or  bom  a  year  afterwards.  That  interest  was  givra  by  the  report^  and 
must  be  continued  to  the  time  of  payment. 

Mr.  Kindersley  and  Mr.  Schomberg,  for  the  residuair  l^atee,  contended,  that 
the  Petitioner  was  not  entitled  to  the  interest  asked,  and  that  ii  she  were,  then  that 
her  remedy  was  against  the  Countess  Zichi,  who  had  possessed  the  property  out 
which  it  was  jmyable. 

[268]  Mr.  'Turner  and  Mr.  Tripp,  for  the  Countess  Zichi.  The  Petitioner  cannot 
be  entitled  to  interest,  as  against  the  countess,  unless  the  latter  has  made  interest  or 
has  been  guilty  of  some  default.  Now  the  property  in  question  has  not  made 
interest  during  the  period,  and  in  consequence  of  the  pending  litigation  the  countess 
has  been  kept  out  of  the  possession  and  enjoyment  of  it.  It  would  be  unjust,  there- 
fore, to  ohaiee  the  countess  witii  interest ;  and  if  any  be  payable,  the  charge  ought 
to  be  borne  by  thcwe  who  have  had  the  possession  of  the  property  during  the  period. 
Though  the  Master's  report  gives  interest,  still,  by  the  consent  order,  the  questim  o£ 
interest  is  left  open,  and  the  countess  was  not  a  party  to  the  cause. 

Mr.  FoUett,  for  the  executors. 

The  Master  of  the  Rolls  [Lord  Langdalel  (without  hearing  a  reply).  What 
I  wished  to  know  was,  how  it  happened  that,  after  the  Master  had  found  that  the 
lady  was  entitled  to  interest,  and  his  report^bad  been  eonfirmed,  any  question  could 
arise  aa  to  whether  she  was  to  be  paid  interest. 

Taking  the  order  as  it  stands,  and  the  explanation  given  me,  I  think  it  must  have 
been  understood,  that  the  subject  of  interest  should  be  afterwards  considered,  and 
that  the  Master's  report  was  not  to  be  absolutely  binding  upon  the  parties. 

The  question  now  opened  and  arvued  is,  that  this  was  a  legaey  given  on  a 
condition,  and  that  the  ooodition  has  Mm  oom|died  with  as  soon  as  it  ought.  I 
cannot,  after  careful  consideration,  t^ink  that  it  is  so.  It  is  a  gift  of  a  le^y  to  the 
Countess  Zichi,  subject  to  the  payment  of  an  annuity  to  be  purchased  with  £3000. 
The  annuitant  has,  however,  exercised  an  option  to  take  [269]  the  benefit  as  a 
pecuniary  legacy.  I  am  of  opinion,  on  reading  the  terms  of  the  gift,  that  she  is 
entitled  to  interest  at  4  per  cent,  from  one  year  next  after  the  death  of  the  testator, 
uid  Aat  this  sum  is  payable  out  of  the  gift  to  the  Countess  Ziohi,  together  with  the 
costs. 
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[369]  1%  n  BiGNOUk.   Nov.  X  1846. 

[See  In  n  Wid  [1892],  2  Q.  B.  107.] 

A  nuHTt^fsgee's  solicitor  retained  the  amount  of  his  bill  of  costs  out  of  the  produce 
(tf  the  sale  of  the  mortgaged  estate,  and  he  charged  the  amount  in  an  account 
delivered  to  the  mortgagor.  Held,  that  an  order  for  taxi^on  within  twelve  months 
might  be  obtained  as  of  course,  and  a  speoial  petition  having  be«i  presented  for 
that  object^  the  order  was  made,  bat  t^e  Petitioner  was  OTderra  to  pay  lAe  costs. 

The  Petitioner,  Mr.  Roper,  executed  a  mortgage  to  the  trustees  di  the  Norwich 
Union,  with  power  of  sale  in  default  of  payment. 

The  property  was  sold  under  the  power,  uid  the  produoe  was  reoeiTed  by  Messrs. 
^Mc^  the  soucitora  of  the  Norwich  Union. 

In  Novembor  1844  a  cash  amount,  coirtaiinng  the  partioidara  of  the  prodoce  of 
the  sale,  and  a  bill  of  costs,  were  detivered  by  Measrs.  ffigndd  to  the.  Fetiti«>ner. 
The  bill  of  costs  amounted  to  £650,  is.  3d.,  and  the  amount  was  debited  in  the 
cash  account.  Upon  the  cash  account,  there  appeiured,  after  such  deduction,  to  be 
a  balance  of  £12,  15s.  5^d.  due  to  the  Petitioner. 

On  the  12th  of  August  1845  the  Petitioner,  Mr.  Koper,  presented  a  special 
petition  for  the  taxation  of  the  bill.  The  petition  stated,  that  the  Petitioner  never 
Authorised  the  retainer  of  the  coats,  and  it  specified  items  of  alleged  overchar^ 
Haying  been  presented  within  the  twelve  mootbs,  the  question  was,  wnether  a  special 
petition  was  necessary,  or  whetiier  a  common  order  might  not  have  been  obtained  for 
die  taxation  of  the  InlL 

p7(Q  Mr.  Ehnaley,  in  support  of  the  petition,  contended,  that  the  fact  of  t^e 
ntamer  of  the  amount  of  the  bill  (rf  coats  by  tbe  Mdieitors,  as  against  his  clients, 
rendered  a  special  application  neoeasary. 

[Thi  Master  or  the  Rolls.  You  sav  that  the  solicitor,  as  between  himself  and 
client,  baa  retained  the  amount  of  his  bill.  I  have  never,  hitherto,  considered,  that 
the  mere  retainer  by  a  solicitor,  out  of  monies  in  hand,  of  the  amount  of  his  bill, 
anouDted  to  a  payment,  unless  there  has  been  a  settlement  of  account 

If  a  payment  is  relied  on,  it  should  be  distinctly  stated  in  the  petition  and 
[tfoved.  Here,  tiie  alle^tion  is,  that  a  solicitor,  having  monies  in  his  nands,  takes 
credit  for  it.  It  is  ui  item  in  tiie  aooount,  but  cannot  be  relied  on  by  a  loluntor 
as  a  payment.] 

Mr.  Kindersley  and  Mr.  Rogers,  am/i-A.  The  application  for  taxation  being  made 
widiin  twelve  montiis  from  the  delivery  of  the  bill,  an  coder  of  coarse  might  have 
been  obtained ;  /n  r«  QioMl  (1  Phillipii,  fi76,  and  see  /»  n  BrmnAgg,  7  Beavan,  487 ; 
SoBaHd  V.  ffi^MU,  8  Beavan,  124).  The  Petitioner  ought,  therefore,  to  par  the 
eosts  of  this  special  petition.  (See  I»  re  Braeey,  8  Beavan,  266.)  They  also  raerred 
to  the  statute  6  &  7  Vict.  c.  73. 

Mr.  Elmaley,  in  reply. 

The  Master  or  the  Rolls  [Lord  Lacgdale].  The  question  in  this  case  arises 
eetirely  under  the  6  &  7  Vict  c  73,  which  gives  jurisdiction  to  the  Court  [271]  to 
order  the  taxation  of  a  solicitor's  bill  at  the  instance  of  third  parties  liable  to  i)ay 
it  I  have  often  bad  occasion  to  observe,  that  this  Act  in  no  way  alters  the  relation 
between  a  solicitor  and  his  client  A  mortgagor  has  a  right  to  have  a  taxation  of 
the  mortgagee's  solicitc^'a  bill,  because  he  is  liable  to  pay  it ;  bat  if  the  mortragee 
thinka  fit  to  settle  with  his  solicitor  and  pay  him,  then,  although  the  right  <»  the 
mortgagee  to  charge  the  full  amount  against  the  mortgagor  is  left  quite  i^n,  t^e 
mortgagor  cannot,  as  M  course,  open  that  aettiement  aod  say,  "The  matter  is  stiU 

r,  for  the  bill  has  never  been  settled  as  between  me  and  t^e  mortgagee's  solicitor." 
solicitor  has  a  right  to  say,  "  I  never  acted  as  your  solidtw ;  I  have  fairly  settled 
til  matters  with  my  own  client,  and  am  not  liable  to  account  again  to  you." 

The  mortgagor  would  not,  in  such  a  case,  be  without  remedy,  for  in  the  settle* 
nunt  botwera  the  mortgagor  and  mortgagee,  every  improper  p^rmant  made  1:^  the 
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mortgagee  to  his  solicitor  would  be  disallowed^  and  that  is  tke  regalar  ooone  of 

prooeedio^. 

There  is  this  difficulty  in  tbe  present  case :  if  ttiere  bas  not  been  a  settJemenl^ 
then  the  Petitioner  is  entitled  to  obtain  an  order  of  course  for  the  taxation  of  tbe  bill. 
A  party  presenting  his  petition  for  an  order  for  taxation  acts  wisely  by  stating  all 
the  circumstances  material  to  his  case,  and  ib  will  then  be  considered  in  the  secretary's 
office,  where  these  matters  are  looked  into,  whether  an  order  can  or  cannot  properly 
be  made  as  of  course.  Here  the  case  stands  ibns — ^there  has  been  an  aoeount  stated 
but  not  settled.  There  has  been  nothing  finally  oonduded,  and  the  mortgagor  comes 
for  a  special  order  Ux  taxation.  He  is  entitled  to  the  order,  but  he  must  pay  the 
costs. 

[272]   In  re  Bolton.   Jan.  21,  1846. 

In  drawing  up  a  decree,  the  word  "  inquiry  "  was  erroneously  inserted  for  the  word 
"sale."   It  became  necessary  for  the  Defendant  to  make  an  application  to  correct 
■  the  error.   Held,  that  the  solicitor  of  the  Defendant  must  bear  tne  costs. 

This  was  a  petition  by  way  of  appeal  from  the  decision  of  the  Taxing  Master. 

Mr.  Bolton  acted  as  the  town  agent  of  Allford  &  Co.,  solicitors,  resident  in  the 
oountoy,  in  a  suit  of  Adcew  t.  Peddk,  in  which  Allford  was  a  Defendant.  It  was 
arranged  between  the  parties  to  the  suit,  that  a  decree  should  be  taken,  acocnding 
to  mmutes  agreed  upon  between  them,  whieh  minutes  provided,  amongst  other 
things,  that  a  reference  should  be  made  to  the  Master  to  enquire  whether  the 
Defendant  AlUord  had  any  and  what  Um,  &c.,  on  the  oanal  snares,  in  the 
pleadings  mentioned:  and  the  takt  previously  directed  by  the  decree  were  to  be 
without  prejudice  to  such  lien,  if  any. 

In  drawing  up  the  decree,  the  word  "inquiry"  was  accidentally  inserted  for 
"sale."  A  copy  of  the  decree  was  sent  by  Bolton  to  Allford  &  Co.,  who  discovered 
the  error,  and  brought  it  to  the  attention  of  Bolton.  Bolton  thereupon  applied  to 
Mr.  Burford,  the  solicitor  of  the  Plaintiffs,  who  promised  to  get  the  mistake  rectified; 
and  Bolton,  relying  on  that  assurance,  wrote  to  Messrs.  AJlford,  desiring  them  to 
alter  their  copy  of  the  decree  accordingly. 

Burford  cud  not  get  the  error  corrected,  and  he  became  incapacitated  by  ill-health 
from  doing  sa  The  conduct  of  tiie  suit  passed  into  other  hands,  and  the  new 
solicitor,  declining  to  make  the  alteration,  insisted  on  the  benefit  <A  tiie  decree  as 
it  stood ;  it  ther^ore  became  necessary  to  apply  to  have  the  decree  corrected. 

[273]  Bolton  accordingly  presented  a  petition  for  that  purpose,  in  the  name  c/L 
Mr.  Allford,  and  the  alteration  was  made,  but  costs  were  incurred  in  the  proceeding. 

Messrs.  Allford  afterwards  obtained  an  order  for  the  taxation  of  Bolton's  bill  of 
costs,  and  in  the  taxation,  the  Master  allowed  j£26,  198.  8d.  for  the  costs  of  the 
petition  to  rectify  the  decree.  Messrs.  Allford  now  presented  a  petition  for  a  reviev 
of  the  taxation,  and  for  a  declaration  that  the  costs  of  the  petition  ought  to  be 
disallowed. 

Mr.  Turner  and  Mr.  W.  M.  James,  in  support  of  the  petition,  contended,  that 
tiie  Taxing  Master  had  come  to  a  wrong  conclusion  in  allowing  to  a  solictor  the 
costs  of  a  petition  to  rectify  an  error  caused  by  Ms  own  negli^oce ;  that  t^e  expense 
ought  to  be  borne  by  Bolton  personally,  especially  as  notwithstanding  his  attention 
had  been  expressly  called  to  the  error,  he  had  not  seen  to  its  oorreotion. 

Mr.  Kindersley  and  Mr.  W.  H.  Clarke,  ecm^nk,  contended,  that  Bolton  was  not 
liable  for  an  accidental  error  in  drawing  up  the  decree,  which  bad  not  originated 
with  him ;  that  he  had  taken  all  proper  steps  to  correct  it,  by  applying  to  the 
Plaintiff's  solicitor,  who  would  have  removed  the  error,  had  he  not  been  prevented 
by  a  visitation  of  Providence ;  and  that  it  appeared,  from  the  conduct  of  Mr.  Allford, 
^at  he  had  exonerated  Bolton  from  all  liability. 

The  Master  of  the  Rolls  [Lord  Langdale],  I  cannot  help  regretting  tbe 
position  in  which  Mr.  Bolton  is  placed,  because  it  has  been  occasioned  from  no 
miaoonductt  but  from  a  reliuice  in  the  promise  of  a  [274]  gentleman  of  the  highest 
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zaapectabiUty,  which  I  am  satisfied  would,  but  for  his  unfortunate  affliotkm,  have 
been  strictly  performed. 

That  promise  Dot  havii^  been  fulfilled,  tiie  decree  is  found  to  be  iaocnteet^  and 
this  e^qpense  has  been  oooasioDed.  I  oaDnot  think  that  Bolton  is  entitled  to  ehavge 
the  expense  of  ootrectine  Ae  error  waiiut  his  principals  in  tiie  eountry ;  and  on 
looking  at  the  oorresponcbnoe,  I  am  of  ojnnion,  tiMit  nothing  has  oooorred,  whereby 
Mr.  .^QUord  has,  by  himself  or  his  agents^  exonerated  Bolton  from  his  lial^lity 
to  correct  the  error. 

Instead  of  sending  the  matter  back  to  the  Taxing  Master,  I  will,  if  there  be  no 
objection,  order  payment  of  the  amount  found  due  after  deducting  this  sum. 

Mr.  Bolton  is  entitled  to  the  costs  of  the  taxation. 


[^70]  Thomas  v.  Gwtmni.  Thomas  p.  Thomas.  Nm.  20, 1846 ;  FA.  17, 1846. 

An  infont  derisee  had  been  ordered  to  convey  real  estate  sold  for  payment  of  the 
testator^B  debts.  He  made  default,  and  was  not  amenaUe  to  process.  The  Ck>ur^ 
mder  the  1  W.  4,  c.  60,  a.  8,  directed  a  person  to  convey  in  his  place. 

In  this  case,  an  estate  had  been  sold  for  payment  of  the  testatoi^s  debts,  and  an 
in&nt  devisee  had  (amongst  other  persons)  been  directed  to  convey  to  a  purchaser. 
The  inftmt  refused  to  convey,  and  an  attachment  issned  to  compel  him.  (See  8 
Bearan,  312.)  The  infant  was  taken,  but  waa  afterwarda  reacned  from  tiie  sherifi^ 
and  bad  not  been  since  heard  of. 

Mr.  Piggott  now  applied  to  the  Court  to  appoint  some  person  to  convey  on  behalf 
of  the  infant.  He  referred  to  the  statutes  1  W.  4,  c.  36,  s.  15,  rule  15,  1  W.  4,  c.  47, 
s.  11,  and  1  W.  4,  o.  60,  as.  6,  8,  13,  18,  and  argued  that  the  infant  was  a  trustee 
under  the  1  W.  4,  c  60.  He  cited  Frendergast  v.  £yre  (1  LI.  &  Go.  11),  WairharUm  v. 
Fiwgftaii  (4  Y.  &  Col,  (Ex.),  247). 

Thi  Master  of  the  Bolus  [Lord  Langd^e].  There  seem  to  be  three  modes  of 
proceeding,  first,  under  the  Contempt  Act,  1  W.  4,  a  36,  which  authorises  the  Court 
to  aiqioint  one  of  the  Masters  to  execute  the  conveyance,  but  there  the  party  required 
to  execnte  must  be  in  prison ;  seoondlv,  under  tne  1  W.  4,  c.  47,  where  the  infant 
moat  himself  convey ;  and,  thirdly,  unoer  the  Trustee  Act^  1  W,  4,  c  60  (extended 
b7  the  4  &  5  W.  4,  e.  23,  and  1  &  2  Vict,  c  69),  which  enables  the  Court,  in  certain 
cues  only  (see  the  8th  sect.),  to  appoint  a  person  to  pZ76]  convey  for  a  taiutee.  You 
must  bring  yonraelf  within  the  Act  you  intend  to  rely  on. 

The  case  stood  over. 

Feb.  17,  1846.  Mr.  Pij^tt  again  applied,  that  some  person  might  be  appointed 
to  convey  for  the  infant.  He  argued,  that  the  decree  having  ordered  the  infant  to 
CTOvey,  the  infant  had  become  a  trustee,  and  that  not  being  amenable  to  process,  the 
Cour^  under  the  eighth  section  of  1  W.  4,  c.  60,  bad  power  to  direct  a  person  to 
eonrey  in  the  place  of  the  infant 

Thb  BfASTER  OF  THE  BoLLS  made  the  order. 


Bequest  of  £2000  to  A.,  and  in  the  event  of  her  death  without  children,  to  her  heirs, 
the  nearest  relations  of  her  grandaunt  A.    Held,  that  A.  took  an  absolute  interest. 

The  testatOT  gave  all  his  propo^y  to  a  trustee,  in  trust  for  tiie  following  pnrpoaes : 
— "Tlut  he  shul  pay  to  my  godchild  Annaj  daugbtw  of  my  cousin  Catnenne  de 
Weaver,  and  Mr.  De  Weever  (wnoae  name  I  think  is  Comelina  de  Weaver),  Uie  sum 
of  £2000,  for  whieh  I  hold  Mr.  Scott  Murray's  note  of  hand,  and  in  the  event  of  her 
death  without  children,  to  her  heirs,  the  nearest  relatione  of  her  grandaunt  De 
Weever,  from  whom  I  received  a  legacy." 

The  l^tee,  Anna  de  Weevw,  married  Mr.  Yearwood  and  had  a  child.  The  bill 
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waa  filed  by  Mn.  Year-[S77}-wood  against  her  husband  and  her  child,  claiming  the 
food  absolutely. 

Mr.  Kindersley  and  Mr.  Freeliog,  for  the  Plaintiff,  argued  that  the  legatee  took 
absolutely.   That  the  gift  was  dearly  absolute  in  the  first  instance,  and  that  as  the 
Court  could  not  give  effect  to  the  gift  over  to  her  heirs,  being  the  nearest  relations  of 
a  grand  aunt,  the  first  absolute  gift  r»nained. 
Mr.  Phillips,  for  the  child  of  the  marriaee. 


The  Master  made  a  report  not  strictly  following  the  order  of  reference,  but,  no  objec- 
tion or  exception  bivin^  been  taken  thereto,  it  had  been  confirmed.  A  party  to 
the  suit  afterwards  petitioned,  on  the  ground  of  the  informality,  to  discluu^  the 
orders  nisi  and  absolute  confirming  the  report,  but  it  was  dismissed. 

A  creditor's  bill  was  filed  by  A.,  on  behalf  of  himsdf  and  other  creditOTs,  againat  B. 
and  others.  After  decree,  the  suit  abated  by  the  death  of  &  C.,^iB  executor, 
filed  a  bill  (rf  revivor  on  behalf,  &a,  and  tha  suit  vaa  revived.  A.  afterwards  filed 
other  bills,  and  the  prooeedings  before  the  Master  were  attended  b^  A.  on  behalf 
of  the  creditors  at  lar^.  Held,  that  C.  was  not^  b^  the  fact  of  fiung  the  bill  of 
revivor  on  behalf,  &&,  incapacitated  from  comjKomising  for  his  own  benefit,  a  claim 
on  the  estate. 

This  suit  was  instituted  in  1823,  by  Armstrong  and  others,  on  behalf  of  themselves 
and  the  other  creditors,  for  the  administration  of  the  estate  of  Anthony  Gilbert 
Storer  deceased. 

In  June  1627  a  decree  for  an  aceonnt  was  made,  but  before  report,  and  in  1830, 
the  suit  abated  by  the  death  of  Lewis  Bazalgette,  who  was  a  Defendant.  In  18S2 
[278]  Evelyn  Basalgette,  the  executor  of  Lewis  Baxalgette,  filed  a  bill  of  revivor  on 
behalf,  &c.,  and  ui  order  to  revive  was  obtuned  in  Jannanr  1835.  la.  August  1835 
the  Plaintiff,  Armstrong,  also  fiJed  a  third  bill  to  revive  the  suit)  and  also  a  fourth 


Joseph  Stone  Williams,  deceased,  had  been  the  receiver  of  the  estate  in  Jamaica, 
and  his  representative,  James  Grant,  claimed  a  considerable  sum  due  to  him,  and  he 
sought  to  obtain  payment  out  of  a  fund  in  Court  arising  from  slave  compensation. 

By  an  order,  dated  the  12th  of  January  1841,  made  on  the  petition  of  James 
Grant,  it  was  referred  to  the  Master  to  inquire  whether  James  Grant,  the  Petitioner, 
had  'any  lien,  charge,  or  incumbrance  (b^  virtue  of  an  order,  dated  the  2d  of  May 
1838  or  otherwise),  upon  the  compensation  money  in  the  petition  mentioned,  or  any 
part  thereof ;  and  in  case  he  should  find  that  the  said  James  Grant  had  any  twm 
Uen,  oha^e,  or  incumbrance,  the  Master  was  to  ascertain  the  amount  thereof;  and 
was  also  to  inquire,  whether  there  were  any  and  what  other  claimants  upon  the  said 
compensation  monies,  or  any  part  thereof,  having  claims  prior  to  the  Petitioner 
James  Grant,  or  entitled  to  rank  equally  with  him,  and  to  asoertain  the  amount 
thereof. 

The  order  of  the  2d  of  May  1838,  referred  to  in  this  order  of  reference  of  the  12th 
of  January  1841,  was  an  order  of  the  Court  of  Chancery  in  Jamaica.  The  compen- 
sation money  therein  mentioned,  consisted  of  certain  sums  transferred  or  brought 
into  this  Court  by  the  Commissioners  of  West  India  Compeusation. 

The  reference  was  regularly  proceeded  with  before  the  Master,  and  was  duly 
attended  by  all  parties.  Grant,  as  the  executor  of  Joseph  Stone  Williams,  claimed 
n79]  to  be  entitled,  as  against  the  estate  in  question,  to  the  sum  of  X36S4,  2s.  and 
interest  from  the  30th  of  April  1837 ;  and  it  appeared,  that  by  the  order  of  tiie  2d  d 
May  1838,  it  was  ordered  and  directed,  that  the  Aiicountant-General  of  tiie  Bi^ 
Court  of  Chancery  in  England,  or  other  the  proper  person,  should,  in  the  first  plao^ 
out  (rf  the  oompensaticm  money  received  in  respect  of  the  claims  therein  mentioned, 
pay  or  teansfer  to  Jamea  Chan^  the  sum  of  £3654, 3&,  together  with  interest  diereoD, 


I  do  not  find  any  ground  for  taking 
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it  Uie  nte  of  6  per  cent  from  the  30th  day  of  April  1837 ;  and  the  Master  (as  it  vaa 
exnwed  in  his  report),  found  it  charged,  that  by  the  order  of  the  2d  of  May  1838, 
lod  under  the  oircunutanoes  in  his  report  stated,  Grant,  as  representing  Joseph  Stone 
Williaina,  had  a  primary  lien  and  ehutra  to  the  extent  of  tha  sum  of  £3664,  2b.  and 
intsrest  thereon,  wad  certain  ooeti.  The  Maatw  tiien  found,  that  by  an  indenture, 
<Uied  dw  11th  of  August  184K,  made  between  James  Orant  of  the  first  part^  Theodore 
Willianu  of  the  woond  part,  and  £velyn  Baxalgette  of  the  third  port,  reciting  ^e 
eUim  of  Grant,  that  Evelyn  Bazalgette,  as  representative  of  his  father  Louis,  claimed 
to  be  entitled  to  payment  of  large  sums  from  the  real  and  personal  estate  of  Anthony 
Gilbert  Storer,  and  disputed  the  claim  of  the  personal  representative  of  Joseph  Stone 
Williams,  and  that  an  agreement  for  a  oompromise  was  entered  into  between  the  parties, 
subject  to  the  sanction  of  this  Court,  in  a  cause  in  which  Frances  Bazalgette  and  others 
were  Plaintifis,  and  the  said  Evelyn  Bazalgette  was  a  Defendant,  and  whicb  was  after- 
wards approved  of  by  the  Court  on  t^e  behalf  of  the  parties  to  that  cause.  The  effect 
of  the  compromise  and  deed  was,  that  the  claim  of  Grant  was  to  be  assigned  to 
£vel^  Bazalgette,  and  that  out  of  the  first  mtmies  to  be  received,  the  sum  of£1700 
and  interest  were  to  be  paid  to  the  legal  personal  re^eseiitatives  of  Joaeigh  Stone 
Williams.  The  Master  then  proceeded  to  state,  that  [380]  having  stated  the  state  of 
licU  and  case,  he  was  of  opinion  and  found,  that  Evelyn  Bazalgette  (under  and  hv 
virtue  of  the  agreement  with  James  Grant  and  Theodore  Williams,  dated  the  lltn 
day  of  August  1845),  had,  in  the  place  of  James  Grant,  a  lien,  char|;e,  and  incum- 
brance, by  virtue  of  the  order  be«nng  date  the  2d  of  May  1838,  in  the  petition 
mentioned,  to  the  extent  of  £3654,  28.  for  principal  money,  and  £1869,  128.  2d.  for 
interert  thereon  ;  and  that  there  was  not  any  other  chumant  upon  the  said  compen- 
lation  money  having  claims  prior  to  James  Ghunt,  or  entitied  to  rank  equally  with 
him. 

No  objection  was  carried  in  to  the  draft  of  the  repca^  nor  was  any  exception 
taken,  and  on  the  15th  of  December  last  the  report  waa  dnly  confirmed,  and  Mr. 
Evdyn  Basalgette  petitioned  to  have  paid  to  him  the  money  which  the  Master  had 
fomu  to  be  due  to  him  in  the  place  ana  stead  of  James  Grant. 

When  the  petition  eame  on  to  be  heard,  several  objeotuons  were  made  to  the 
report,  on  the  behalf  of  Ann  Katlierine  Storer,  and  it  appearing  that  the  report  was 
not  strictly  confined  to  the  matter  referred  to  him  by  the  order  of  reference,  she  had 
leave  to  present  a  petition  for  any  relief  to  which  she  might  be  entitled ;  and  she 
aeeordingty  presented  a  petition,  praying  for  a  discharge  of  the  orders  nin  and 
absolute  to  confirm  the  report,  and  praying  a  reference  back  to  the  Master  to  review 
the  report. 

Mr.  Teed  and  Mr.  Boupell,  in  support  of  the  petition,  raised  two  objections  to 
the  report ;  1.  That  the  Master  was  only  authorised  to  report  on  the  claim  of  Grants 
snd  that  so  much  of  the  report  as  related  to  the  compromise  with  Bazalgette  and  his 
dainis  was  iircgular,  and  made  without  authority. 

[281]  3.  T&.%  as  Evelyn  Banlgette  filed  a  biU  of  revivor  on  the  behalf  of  himself 
sod  the  odier  creditors  of  Anthony  Gilbert  Storer,  against  Ann  Katberine  Storer  and 
the  other  Defendants,  he  could  not  be  allowed  to  nudce  a  compromise  witii  Grant  for 
his  own  benefit,  and  that  die  benefit  of  the  agreement  ought  to  enure  to  the  testator's 
estate,  for  t^e  benefit  of  all  the  creditors. 

Mr.  Turner  and  Mr.  Elmsley,  contrL 

Thk  Mastkk  of  the  Rolls  reserved  judgment 

April  20.  The  Masteb  of  thk  Bolls  [Lord  Langdale].  It  must  be  admitted, 
that  the  report  does  not  strictly  follow  the  order  of  reference.  It  does  not  find  that 
Gnmt  is  entitled  as  the  order  requires,  but  that  Bazalgette,  in  the  place  of  Grant,  is 
BO  entitled.  The  finding  of  the  Mastw  is,  in  effect^  that  it  was  charged  before  him 
that  Grant  was  entitled,  but  there  was  some  dispute  between  him  and  Bazalgette ; 
that  upon  a  compromise.  Grant  assigniftd  his  daim  to  Bazalgette,  and  thereupon 
Bazskette,  in  the  place  of  Qna%  beowie,  and  tiie  Mastw  finds  nim  entitled.  I  own 
I  think  it  would  have  been  better  to  have  obtained  authority  for  the  Master  to  make 
t^is  special  statement.  The  report  was  open  to  objections  and  exceptions  in  the 
regular  course,  and  would  no  doubt  have  been  correeted,  if  deeired  by  any  part^ ;  but 
enuidering  that  the  (voceeding  and  ^e  preparation  of  tiie  report  took,  place  in  the 
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Sreaence  of  all  parties,  of  the  Plaintiffs  representing  the  oreditws  at  Uige,  ci  Mrs. 
torer  the  legal  personal  representative  of  the  debtor,  and  herself  a  claimant,  and  of 
the  other  Defendants  to  the  oause;  considering  also,  that  there  was  not  only  no 
exception  or  objection  to  the  [282]  report,  that  no  questioD  was  raised  upon  it,  and 
that  no  reason  or  excuse  vhatever  is  given  for  not  iMinging  the  matter  under  the 
Master's  consideration,  and  that  it  is  not  even  alleged,  in  this  petiticuii,  that  the  Master 
has  committed  any  error  of  fact  or  of  Uw  in  the  finding,  the  objeetitm  araieaie  to  be 
merely  formal.  If  necessary  for  the  sake  of  justice,  the  objectim  would  hare  been 
properly  attended  to ;  and  if  justice  does  not  require  it^  it  oo^t  not  to  have  w«u^ 
oa  such  an  occasion  as  this.  As  Lewd  Hardwidke  said^  in  the  oasoof  TIs  fMq^&tik 
T.  The  Sari  of  Bradford  (i  Vea.  bmi.  691),  "  I  am  prated,  in  an  eztnordinanr  manner, 
to  open  this  report  wfaion  is  absolutely  confirmed,  wiAont  exoeptiiui  and  without  any 
objection  laid  before  the  Master  before  the  making  of  the  report,  in  order  to  gronad 
any  exception.  Ought  the  Ck)urt  to  do  it,  when  they  see  snbstantial  and  material 
justice  done  1  Certainly  not  upon  any  point  of  formality,"  &c.  I  am  therefore  (rf 
0[Hnion,  that  upon  this  point  of  form,  taken  by  itself  the  petition  of  Mr&  Sttm 
ouinot  be  supported. 

But  the  Petitioner  says,  tiiat  the  situation  of  Basalgette  is  such,  that  he  ought  not 
to  be  allowed  to  retain  for  himself  the  benefit  of  the  agreement.  The  allegation 
aaaumei^  tiiat  t^e  difference  between  the  claims  as  allowed  to  Bazalgette,  and  the  sum 
to  be  paid  oat  ot  it  by  Baxalgette  to  Grants  Theodore  Williuns,  is  a  profit  to 
Basslgette ;  this  is  merely  jpatuitoos  assertion,  unsumrarted  by  any  evideaee.  Bat 
upon  considering  the  situation  of  die  parties,  and  the  mode  in  which  this  ndt  has 
been  conducted,  it  appears,  that  the  first  of  the  four  bills  filed  in  the  cause,  was  filed 
by  Armstrong  and  others,  on  the  behalf  of  themselves  and  all  other  creditors  of 
Anthony  Gilbert  Storer;  that  after  decree,  [283]  an  abatement  took  place,  and 
Evelyn  Bazalgette,  the  representative  of  Louis  Bualgette  the  elder,  filed  a  bill  ot 
revivor,  which  is  the  seeoiid  bill,  and  an  order  to  revive  was  obtained  in  January 
I83fi ;  that  in  the  following  month  of  August,  the  original  Plaintiff,  Charles  Armstnmg 
and  others,  filed  the  third  bill,  to  which  Evelyn  Bas^gette,  the  Plaintiff  in  the  seeood 
cause,  was  a  Defendant,  and  also  the  fourth  bill,  to  which  James  Jeffries  was 
Defendant ;  and  the  proceeding  before  the  Master  were  attended,  on  behalf  oi  the 
creditors  at  large,  by  the  PUintiffii  in  the  firsts  third,  and  foortib  causes^  and  Uut 
EveWn  Baalgette  did  not  (except  in  obtainiiu;  ^  order  to  revive)  act  on  the  bdulf 
of  t£e  other  creditors.  The  foundation  of  the  claim  set  ap  by  Misl  Storer  in  thii 
respect  fails. 

If  it  had  appe««d,  that  it  was  the  duty  of  Evelyn  Bazalgette  to  protect  Uie 
interests  of  the  creditors  at  lar^  if  the  interests  of  the  creditors  had  not  been  attended 
to  by  the  Plaintiffs,  and  the  interests  of  herself,  and  the  estate  of  Storer  had  been 
neglected  by  Mrs.  Storer,  because  she  relied  on  the  attention  of  Evelyn  Bazalgette ; 
ana  if  it  had  further  appeared,  that,  in  those  circumstances,  the  Master  had  been 
induced  to  find,  that  Bazalgette,  in  the  {dace  of  Grant,  was  entitled  to  claim  under 
the  order  of  2d  May  1836 ;  and  if  this  matter  had  been  shewn  to  the  Court  in  a  jnopv 
manner,  there  might  have  been  ground  for  some  interference.  But  this  petition  does 
not  evm  allege,  Uiat  Grant  was  not  entitled  to  all  that  the  Master  has  found  to  bo 
due  to  Bazalgette  in  the  place  of  Grant,  but  relies  solely  on  the  alleged  irregularity 
of  the  report,  and  the  alleged  incapacity  of  Evelyn  Bualgette  to  enter  into  such  & 
contract  for  his  own  benefit. 

I  tfaiiik  that  tibe  petition  ought  to  be  dismissed. 

[284  Cube'  v.  Tippino.  FA.  22.  23,  24, 26,  AprQ  18,  1846. 

[See  JFiUiamam  v.  Bwrbour,  1877,  9  Ob.  D.  S32.] 

IVaudulent  accounts  between  a  principal  and  factor  opened  from  the  beginning  the 
Court  holding  that  the  relief  ought  not,  under  such  circomstances,  to  be  limited  to 
'  a  right  to  Buroharge  and  falsify. 

Amongst  the  most  important  duties  of  a  factor,  an  those  which  require  him  to  give 
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to  hu  ]RiDoipal  the  free  and  anliianed  use  of  his  own  diaoretion  and  judgment,  to 
keep  and  render  just  and  trae  aeconntB,  and  to  keep  the  property  of  hie  principal 
nnmizad  with  hia  own  or  the  property  of  others.  A  feotor  haviDg  vioUted  all  these 
and  other  duties,  held,  that  noeredit  was  due  to  his  aooounts,  and  that  the  principal 
was  not  bound  1^  them. 
A,  E,  heing  in  embarrassed  eirenmstanoes,  conveyed  property  to  toustees  to  sell  and 
pay  hia  creditors  (partiea  thereto)  in  proportion.  A.  B.  afterwards  instituted  a  suit 
■gainst  one  of  such  creditors  tor  the  purpose  of  taking  the  accounts  of  sach  creditors, 
and  to  cut  down  the  estimated  amount  of  his  debt  The  other  creditors  were  served 
with  copy  bill  Held,  that  as  the  other  creditors  were  bound  by  the  proceedings, 
the  suit  was  not  imperfect  for  want  of  parties,  and  a  decree  was  made,  without 
(wejodioe  to  the  right  of  the  other  creditors,  to  uiy  sum  which  the  Plaintiff  might 
recover  on  taking  the  accounts. 

The  Plaintiff  in  this  cause,  being  a  miller  and  dealer  in  com  and  meal  at  Garlow, 
iD  Ireland,  employed  the  Defendant  as  his  factor  in  Liverpofd,  and  frcnn  time  to  timoi 
from  the  year  1831,  consigned  ^oods  in  the  way  cl  bis  ta«de  to  the  IMendant*  to  be 
sold  on  his  account,  on  a  commission  of  i  per  cent.,  for  which  the  Defendant  was  to 
guarantee  to  the  Plaintiff  the  prices  of  the  goods  sold.  The  Defendant,  from  time  to 
time,  accounted  to  the  Plaintiff  for  his  alleged  receipts  and  paymeote  on  hia  account, 
and  the  transactions  continued  till  about  the  year  1841,  when  the  Plaintiff  became 
embarrassed  in  hia  oircumstanoes,  uid  on  the  face  of  the  account,  as  represented  to 
aubaiBt  between  him  and  the  Defendant,  he  appeared  to  be  indebted  to  the  Defendant 
to  the  extent  of  about  ^£2300. 

The  Plaintiff  entered  into  an  arrangement  with  his  creditors  to  the  effect 
foUowiog  :— 

The  Plaintiff,  by  deed  dated  the  2d  of  December  1840,  assigned  to  trustees, 
IHoperty,  estimated  to  amount  to  ^290,  npon  trust  to  seU  and  to  divide  £286] 
amongst  his  creditors,  parties  to  a  deed-poll  of  the  20th  ct  November  1840,  in  pro- 
portion, according  to  their  respective  demands,  which  were  in  tiie  whole  estimated  to 
amount  to  £7600. 

By  the  deed-poll,  which  recited  that  the  Plaintiff  was  indebted  to  the  several 
parsons  named  in  the  schedule,  in  the  several  auma  set  opposite  their  names  in  the 
schedule,  the  Defendant  and  the  other  creditors,  to  the  number  of  fourteen,  released 
ikt  Plaintiff  from  all  claims  and  demuida.  No  amount  was  set  opposite  the  Defen- 
dant'a  name  in  the  schedule,  but  in  the  arrangement  tiie  Defendant's  debt  was 
oooaidered  as  amoonting  to  £2300. 

The  Plaintiff  having  as  he  alleged,  discovered  that  the  Defendant  had  not  acted 
fMu}j  or  accounted  fairly,  in  his  transactions  as  the  Plaintiff's  a<^nt,  filed  this  bill 
tar  rdief  in  July  1841 ;  uid  he  alleged  that  the  aeoounts  d  the  Defendent  were,  in 
aevenl  respects,  erroneoos  and  fictitious.  That^  instead  of  aoting  as  factor  to  sell  for 
the  Plaint^  to  others,  he  was  sometimes  himself  die  pnrebaser.  That  in  hia  account 
of  sales,  he  did  not  state  the  true  quantities  aold.  That  he  chained  for  insurances 
which  were  never  effected,  and  charzed  for  expenses  which  were  never  inonrred ;  and 
smnetimes  mixed  ^e  Plaintiff's  goocu  with  other  goods  of  inferior  value,  and  gave  to 
the  Plaintiff  credit  only  for  the  price  at  the  rate  of  which  the  mixture  was  sold. 
There  were  other  charges  which,  at  present,  it  ia  unneeeaaary  to  notice. 

The  bill  prayed,  that  a  general  aoconnt  mieht  be  taken  of  the  dealings  and 
kansactions  between  the  Plaintiff  and  the  DefeDoant^  tiie  Plaintiff  being  willing  that 
the  Defendant  (if  anything  should  be  foond  due  to  him  on  taking  the  accounts),  snould 
receive  aati^ction  fw  the  aame,  aoeording  to  the  arrangement  of  the  year  1840,  in 
\^US\  the  manner  provided  for  by  the  imtenture  of  the  2d  of  December  1840 ;  and 
that  It  might  be  deeland,  that  the  release  of  the  20tii  of  November  1840  was  binding 
OQ  the  D^endant 

The  other  creditors  who  had  been  jMuiies  to  the  arrangement,  had  not  originally 
beeo  made  parties  to  the  suit.  The  D^endant  put  in  a  demurrer  for  want  of  equity 
and  for  waxit  of  parties,  which  was  overruled  by  the  Master  of  the  Bolls,  and  by  the 
Lord  Chancellor  on  appeaL    (4  Beavao,  588.) 

The  Plaintiff  aftemids  amended  his  bill  and  stated,  that  he  had  paid  off  two  of 
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tbe  oradifcMii^  and  had.  taken  an  auiipment  of  their  olainu ;  he  made  the  other 
oreditora  parties,  but  instead  of  requinn^  them  to  appear  and  aDswer  in  the  araal 
way,  he  aerred  them  with  oopiei  of  Uie  IhU,  under  tiie  2Sd  Goieral  Order  of  August 
1841.   (Ordines  Can.  171.) 

The  Defendant  Tipping  his  answer,  admitted  the  irregularitiea  oomjdained  o^ 
in  the  manner  stated  in  tue  judgment  of  the  Court  (9  Bear.  287),  and  to  which,  to 
avoid  repetition,  the  reader  is  referred.  The  Defendant  also  insisted,  that  the 
Plaintiff  "had  stated,  settled,  and  agreed  with  the  Defenduit,  all  accounts  between 
them,  and  ascertained  the  amount  of  the  debt  due  to  the  Defendant;  and  that  he 
ought  not  now  to  be  permitted  to  disturb  such  settlement."  He  also  insisted,  that 
the  other  creditors  who  had  executed  the  deed  were  necessary  parties. 

The  object  of  the  D.dendant's  evidence  was  to  prove  the  adoptioo  and  settlement 
by  the  Plaintiff  of  the  abcounta  rendered  from  time  to  time ;  that  the  Defendant  had 
acted  according  to  the  usage  and  custom  of  the  [287]  trade,  and  that  the  other 
creditors  had  come  into  the  arrangement  on  the  faith  cl  £2311  being  doe  from  the 
Plaintiff  to  the  Defendant. 

The  oause  now  came  on  for  hearing. 

Mr.  Roupell  and  Mr.  Bazalgette,  for  the  Plaintiff. 

Mr.  Turner  and  Mr.  Bolt,  for  the  Defendant,  amongst  other  things,  contended, 
that  the  deed  operated  as  a  bar ;  that  the  greatest  eztuit  of  relief  to  which  the 
Plaintiff  could  m  oititled,  was  to  surcharge  and  falsify  the  settled  account,  giving 
to  the  Defendant  a  right  to  add  to  his  charges.  That  all  the  creditors  to  the 
arrangementi  who  were  interested  in  the  redutmon  of  the  Defendant's  debt,  ou^t 
to  be  made  puties,  and  that  serrioe  on  diem  of  ooinaB  of  the  bill  was  n<A 
sufficient. 

Todd  r.  Beid  (4  Bam.  &  AM.  210),  and  Tiekel  v.  Short  (2  Yes.  sen.  238),  were 
cited. 

Mr.  Roupell,  in  reply. 

The  Master  of  mx  Boilb  reaerved  his  judgment. 

April  18.  The  Master  of  the  Bolls  [Lord  Latujdalel.  The  Defendant,  by  his 
answer,  discloses  a  mode  of  transacting  business  which  I  hope  is  not  usual.  He 
admits,  that  being  the  PlaintifTs  factor,  he  bought  some  of  the  Plaintifi^s  goods 
himself,  and  accounted  for  them,  just  in  the  same  manner  as  if  he  had  sold  them  to 
others,  in  the  regular  course  of  business.  He  says,  indeed,  that  he  did  this  only  in 
cases  where  the  proceedings  were  beneficial  to  the  Plaintiff.  The  Plaintiff,,  he  says, 
was  [288]  urgent  for  speedy  sales,  which,  from  the  state  of  the  market,  could  not  be 
effected  without  a  sacrifice ;  and,  therefore,  the  Defendant  frequently  advised  him  of 
having  made  sales  at  fair  prices,  hi^er,  as  he  says,  than  oonld  have  been  obtained  at 
the  market,  when  in  fact  no  sales  had  been  made.  He  does  not  pretend  diat  he  gave 
uiy  notice  of  diis  proceeding  to  the  Plaintiff. 

A^ain,  he  admits,  t^at  he  did  not  almys  aeooant  for  the  true  quantity  of  the 
Plaintiff's  goods  whidi  he  sold ;  but  this  alst^  he  sapi,  was  done  under  oironmatanoes 
beneficial  to  the  Plaintiff.  It  seems,  flour  is  an  article  which  decreases,  and  oatmeal 
an  article  which  increases  in  weight  by  keeping,  in  ctonequenoe  of  more  or  less  <A 
dryness  and  subsequent  exposure ;  and  for  this  reason,  upon  the  sale  of  oatmeal,  the 
consignor  may  expect  a  weight  sold  by  his  factor  exceeding  the  amount  which  be 
himself  consigned.  Under  these  circumstMices,  the  Defendant  speaks  of  allowances, 
which  he  was  obliged  to  make  to  purchasers,  in  consequence  oi  diminutiotts  in  tbe 
weight  of  flour,  and  of  losses  which  he  consequently  sustained  or  was  obliged  to  take 
on  himself,  by  reason  of  some  sacks  of  oatmeal  ocuataining  less  than  the  average 
quantity.  Claims,  in  respect  of  such  losses,  bem^  sometimes  made,  he  says,  tiiat,  to 
meet  losses,  which  arose  in  this  way,  and  in  anticipation  that  aueh  cUims  would  he 
made  by  customers,  he,  at  times,  reserved  out  <A  tne  account  sales,  a  nnall  quanti^ 
of  flour  or  oatmeaL  He  says,  that  in  some  oases  it 'happened,  that  no  sueh  claims 
were  made  by  the  purchasers,  and  in  other  cases,  claims  were  made  and  idkiwed,  and 
it  is  impossible  now  to  distinguish  the  cases  in  which  claims  were  not  made,  from  the 
oases  in  which  claims  were  made  and  allowed ;  and  as  to  the  increase  of  weight,  or 
the  overweight  of  meal,  he  says,  it  was  sold  and  the  Plaintiff  obtained  the  benefit  of 
it,  and  [SSQ  the  account  sales  were  r^umed  to  the  Plaintiff  of  the  whole  overwMght^ 
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«zeept  indeed,  that  a  few  sacks  were,  occasioniJly,  deducted  oat  of  the  overweight,  to 
indeiDnify  the  Defendant  from  the  losses  sustained  by  him,  as  explained  in  the 
answer.  But  further,  at  the  end  of  a  season,  it  sometimes  appeared,  that  tbe  over- 
weight credited  to  the  Plaintiff  exceeded  the  proportion  credited  to  the  other 
shippers,  and  was  more  than  could  (as  tiie  Defendant  says),  in  all  probability,  hare 
arisen  from  his  own  stock,  and,  in  conaequenoe  thereof,  tbe  Defendant,  sometimes, 
made  a  deduction  of  a  few  sacks  from  the  overweight  (i.e.,  I  suppose  the  overweight 
Am  credited  to  the  Plaintiff),  to  meet  any  claims  of  the  other  shippers  which  might 
be  so  made  on  the  Defendant ;  and  he  says,  that  such  claims  were  sometimes  so  made 
by  other  shippers,  and  allowed  them  by  uie  Defenduit  He  fur^er  says,  that  there 
were  other  reawns  which  called  for  and  jnstifled  the  deduction  of  oatmeal,  and,  under 
the  eiroomstances  stated,  he  conBidered  himself  to  be,  and  he  statea  that  he  was, 
sntiUed  to  some  compensation  or  indemnity,  for  the  several  losses  he  sustained  and 
was  liable  to,  and  that  he  did,  therefore,  deduct,  on  returning  the  account  sales,  a  few 
loads,  the  quantity  of  which  he  made  commensurate,  to  the  best  of  his  judgment, 
with  the  amount  of  losses  sustained  by  him. 

Whether  the  Defendant  was  entitled  to  any  compensation  or  indemnity,  for  any 
aach  losses  or  liabilities  as  he  has  described,  is,  if  it  be  a  question,  a  question  not  now 
under  my  consideration.  It  may,  possibly,  have  to  be  discussed  hereafter.  But 
whether  a  factor,  receiving  goods  from  his  principal  for  sale,  has  a  right  to  abstract  a 
part  of  those  goods  for  his  own  advantage,  for  the  parpose  of  compensation,  indemnity, 
or  otherwise,  and  at  the  same  time  deceive  his  ]ninci[nl  by  [290]  rendering  account 
sales,  purporting  to  eomprise,  but  not,  in  fact,  comprising  all  ^e  goods  which  were 
risced  in  his  hands  for  sale,  can,  I  think,  be  no  question  with  reasonaUe  men.  The 
Defendant  does  not  pretend,  that  he  gave,  in  his  accounts,  any  indication  of  his 
{Hoceeding.  I  think  that  his  conduct  was  unjustifiable,  and  his  mode  of  accounting 
wholly  vicious.  He  does  not  appear  to  have  oonsidered  truth  M  statement  as  at  all 
necessary  to  be  observed  in  his  accounts. 

Some  of  the  Plaintiff's  goods  were  sold  at  Liverpool,  others  at  Manchester ; 
whether  sold  at  Manchester  or  not,  the  Defendant  always  went  on  the  system  of 
advising  all  sales  as  if  effected  at  Liverpool.  This  he  endeavours  to  represent  as 
beneficia],  or,  at  least,  not  prejudicial,  to  the  Plaintiff.  He  charged  for  insurance 
without  having  insured,  and  represents  that^  as  he  thereby  took  the  risk  upon  himself, 
he  had  a  rixht  to  do  so,  or,  in  other  words,  tha^  providing  no  other  seeuntj  than  his 
own,  he  had  a  right  to  charge  and  deal  with  the  Flaintiff,  as  if  he,  in  the  dnchai^ge  of 
his  duty,  had  provided  seoarity  in  the  regular  way.  Again,  he  admits  that  he 
charged  the  ^aintiff  more  than  he  expended  for  porterage,  cartage,  and  other  things 
of  that  sort ;  but  then,  he  adds,  that  the  excess  was  not  more  than  sufficient  to  ^ve 
him  interest,  which  (though  he  did  not  charge  it,  or  bring  it  to  the  Plaintiff's  notice), 
he  alleges,  he  was  entitled  to  charge,  and  other  petty  expenses  which  were  not  noticed 
in  his  accounts.  I  do  not  think  it  necessary  to  go  further  into  the  particulars  of  this 
ease,  thinking  that  I  have  already  stated  more  than  sufficient  to  shew,  that  this  Court 
cannot  pemnt  such  accounts  to  stand.  They  are  not  true  statements,  not  true 
indicataons  even  of  the  transactions  to  which  they  relate.  They  are  such  as  are 
calculated  to  deceive  the  Plaintiff,  to  make  him  Mlieve  that  the  transactions  were 
different  from  those  which  the  De-[2913-fendant  knew  them  to  be.  Such  accounts 
may  have  been  the  means  of  effecting  great  fraud.  I  do  not  say  that  they  have  been 
n  used  in  this  ease :  I  have  no  evSence  before  me  to  enable  me  to  come  to  any 
conclusion  as  to  that ;  but  I  am  bound  to  say,  that  the  Plaintiff  has,  in  my  opimon,  a 
right  to  have  these  accounts  duly  taken  from  l^e  beginning.  The  result  will  shew 
what,  if  any,  wrong  has  been  done  to  the  pecuniary  interest  of  the  Plaintiff. 

Upon  the  attempt  which  has  been  made  to  prove,  that  some  of  the  modes  of 
proceeding  adopted  by  the  Defendant  are  according  to  the  custom  of  the  trade,  I  do 
not  think  it  necessary  to  say  more,  than  that,  in  my  opinion,  such  customs,  if  there 
be  any  such,  cannot  be  legal.  A  man  may  make  what  agreement  he  will  for  the 
remuneration  of  his  agent  out  of  his  own  property :  he  may  allow  a  per  centa^  for 
trouble  and  guarantee,  or  for  petty  expenses ;  but  no  mere  custom  can  authorise  an 
Agent  in  secretly  deducting  from  his  employer's  goods  an  indefinite  qnantity,  to 
indemnify  himself  from  losses  utd  liabiKties  Imown  only  to  himself,  or  in  a^ng  the 
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amoant  of  some  unstated  axpenses  to  the  true  amount  of  tome  actual  expeiuaa 
cfawged  in  the  aooount,  thereby  falsifying  the  actual  charge  for  an  allowed  expeoae. 
It  cannot  be  l^al  to  aimpreBs  the  fact  of  certain  loeaei  aod  expenm  having  be«i 
incurred,  and  without  t£e  lawwled^  of  the  ^rincipd,  to  obtain  compenaatuHi  for 
them,  by  adding  the  amount,  of  whieh  the  pnnciiMU  has  no  notice,  in  the  account 
sales,  for  porterage,  cartage^  and  storage,  and,  oy  taking  an  unstated  quantity  from  the 
OTerplus  weight  of  oatmeal,  and  making  a  deduction  from  the  account  sales,  of  a  sum 
pretended  to  be  equivalent  to  such  losses  and  expenses.  The  whole  process  is  founded 
in  illegal  concealment  and  in  falsehood. 

[292]  Among  the  most  important  duties  of  a  factor,  are  thoee  which  require  him 
to  give  to  his  principal  the  free  and  unbiassed  use  of  his  own  discretion  and 
judgment,  to  keep  and  render  just  and  true  accounts,  and  to  keep  th^  woperty  of  hia 
principal  unmixed  with  hia  own  or  the  property  of  other  persons.  The  Ddendaot 
has  violated  all  these  and  other  duties,  in  the  transactions  to  which  I  have  adverted, 
and  I  am  of  opinion  that  no  credit  ie  due  to  his  accounts^  and  that  the  Plaintiff  ia 
not,  under  the  ciroumstanoes  of  this  case,  bound  to  abide  b^  them. 

A  point'was  properly  raised  as  to  the  constitution  of  this  suit.  It  does  not  appear, 
on  the  present  occasion,  that  the  Plaintiff  is  himself  entitled  to  tiie  benefit,  or  to  the 
whole  benefit,  which  may  be  derived  from  taking  the  accounts  now  prayed.  The 
Plaintiff  takes  upon  himself  the  responsibiliUes  of  the  suit,  and  which  may  arise  in  the 
prosecution  of  the  accounts ;  but  the  benefit,  if  any,  may  belong,  wholly  or  in  part»  to 
the  creditors  who  were  entitled  to  the  benefit  of  the  arrangement  made  in  the  year 
1641 ;  ,and  these  creditors  are  not  parties  in  the  ordinary  sense,  but,  having  been 
served  with  co[Hes  of  the  bill,  and  having  entered  no  appearance,  are  bound  by  all  the 
proceedings  in  the  cause  (see  the  23d  and  25th  General  Orders  of  August  1841, 
Ordines  C^n.  171,  172);  and  it  appears  to  me,  that  the  Defendant  is  protected  aa 
against  them,  and  not  liable  to  be  sued  by  them  for  the  same  matter.  I  thinlEp 
werefore,  tiut  the  Defendant  is  not  entitied  to  object  to  the  oonstitution  of  tiie 
suit  for  want  of  parties;  and,  for  the  puipoae  <rf  preventing  any  injury  to  the 
creditors  themselvea,  I  shall  insert  a  clause  in  the  decree,  to  the  effect  that  it  i» 
made  without  prejudice  to  any  interest  which  the  creditors  may  have,  in  any  sum 
of  money  which  the  Plaintiff  may  recover  from  the  Defenduit  on  taking  the 
accounts. 

[298]  An  aooount  must,  tiierefore^  be  taken  of  the  dealings  and  transacttcws 
between  these  parties,  and,  in  taking  the  aooounti^  the  Defendant  must  have  all  joafc 
allowances. 

[293]   Gibson  v.  Hzwktt.   Jan,  12,  1846. 

A  mortgagee,  against  whom  a  bill  was  filed  by  another  mortgagee  for  redemption 
and  forwloeure,  admitted  the  possession  of  vouchers  oonsivtiiu;  of  bills  of  exchange 
ud  prcnniaaory  notes.   Held,  that  he  was  bound  to  produce  t£em. 

This  bill  was  filed  by  Gibson  (a  morU^ee  under  Brown)  against  Hewett  and 
Ingledew,  who  were  also  mortgagees  under  Brown,  aod  against  Brown,  and  the  object 
of  the  bill  was  to  ascertain  what  was  due  to  Hewett  and  Iiu;ledew,  and  for  redemp- 
tion and  foreclosure.  It  was  stated,  that  of  the  Defendant^  mortgages,  some  were 
anterior  and  others  subsequent  to  that  of  the  Plaintiff. 

Hewett,  by  his  answer,  admitted  the  possession  of  documents  relating  to  tiie 
matter ;  but  he  "  insisted,  that  he  was  not  bound  to  produce  or  permit  an  inspection 
of  the  documents  set  forth  in  the  second  part  of  tne  schedule,  inasmuch  as  tiiej 
eonstituted  his  tiUe^eeds,  evidence  and  vononers." 

In  the  second  part  of  the  schedule  were  specified  a  number  of  mortgages,  and  a 
oonsiderable  number  of  bills  of  exchange  and  promissory  notes  of  Brown. 

Mr.  Turner  and  Mr.  J.  Anderson  moved  for  the  production  of  all  the  documents, 
except  the  mortgage  deeds  and  the  drafts  of  the  mortgage  deeds,  the  production  of 
which  they  did  not  insist  on. 

Mr.  WillcodE,  conirit,  resisted  the  production  of  the  bills  of  exchange  and 
Iffomissory  notes.   He  argued  tiiat  [28ij  the  Dafenduit  was  not  bound  to  j^odaoft 
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Us  titlfrdeeds  and  eridenoM,  for  it  wu  a  settled  role,  tiiat  a  moii^agee  was  not 
bound  to  produce  his  secarities,  so  as  to  enable  an  adverse  party  to  piek  boles  in  his 
title :  that  hills  of  ezchan^  and  promissory  notes  oame  within  the  pnrteotion,  as  it 
might  happen,  that^  on  their  produetion,  some  erf  them  might  be  found  to  want  proper 
stamps.  Secondly,  that  they  were  the  Defendant's  evidenoe,  and  from  dieir  nature 
could  not  assist  the  ease  of  the  Plaintiff. 

Trx  Mastkr  of  thk  Rolls  [Lord  Langdale]  said  he  had  not  heard  anything 
which  precluded  the  Plaintiff  from  having  an  inspection  of  the  bills  of  exchange  and 
promissory  notee^  and  he  ordered  their  production  acoordinj^y. 

[294  Wilis  v.  Coomu  Dee.  13,  20,  1845 ;  Jan.  12,  1646. 

[a  G.  10  L.  J.  Oh.  129.] 

A  husband  eontraotod  for  a  lease  of  some  premises,  and  he  afterwards  induced  the 
trustees  of  his  marriage  settlement,  who  held  monies  for  the  separate  ase  of  his  wife, 
withoat  power  of  anticipation,  to  act  in  breach  of  their  trust,  and  to  purchase  the 
property.  The  property  was  conveyed  to  the  trustees,  and,  by  a  deed  executed  by 
the  husband  and  wife,  it  was  declared  that  it  should  be  held  for  their  indemnity 
and  on  the  trusts  of  the  settlement.  The  husband  laid  out  very  considerable  sums 
of  money  in  building  and  repairs,  and,  with  the  consent  of  the  wife,  was  permitted 
to  receive  the  rente.  After  aama  years,  disputes  arose ;  the  trustees  insisted  on 
receiving  the  rente,  and  proceeded  at  law  to  enforce  tiieir  rights ;  whereupon  the 
husband  filed  a  bill  against  the  ta-ustees  and  his  wife,  claiming  a  lease  under  the 
agreement^  and  asking  for  a  sale  of  the  property,  and  for  the  appKeation  of  Idie 
woduce,  first  in  replacement  of  the  trust  funds,  and  afterwards  in  reimbursing  t^ 
Plaintiff  his  outlay.    A  motion  for  a  receiver  was  refused  with  costs. 

This  was  a  motion  for  a  receiver.  The  bill  was  filed  by  Mr.  Wiles  against  his 
wife  and  the  trustees  of  the  marriage  settlement;  and  the  substance  of  the  case  was 
•s  follows : — 

paNt]  In  1833  the  Plaintiff  married  the  Defendant  Dorothy  Wiles,  and  on  that 
ooeasion  a  settlement  was  executed,  bv  which  certain  monies  were  vested  in  trustees,  in 
tmst  to  lay  out  in  Gk)vemm«it  or  real  securitaes,  to  be  held  in  trust  for  the  separate  use 
of  the  wife  far  life  without  power  of  anticipation,  with  remainder  to  the  husband  for 
hfe,  with  remainder  to  the  issue. 

The  Plaintiff  won  afterwards  entered  into  a  oontract  with  the  owner  of  some 
honssB  in  York  Bow,  for  the  renewal  of  the  leases  thereof,  which  were  within  two 
years  of  expiring,  and  he  laid  out  a  very  considerable  sum  of  money  in  the  repairs, 
amounting,  as  he  stated,  to  £1200. 

He  afterwards  persuaded  the  trustees  of  the  marriage  settlement  (in  breach  of 
dieir  trust)  to  invest  part  of  the  trust  money  in  the  absolute  purchase  of  the  property, 
which  was  copyhold.    They  did  so,  and  were  admitted  tenants. 

The  Plaintiff  afterwards  laid  ont^  as  he  said,  £3000  and  upwards  in  rebuilding  and 
npurin^  the  property. 

By  mdenture,  dated  in  December  1837,  and  made  between  the  Plaintiff  and  wife 
of  the  one  part,  and  the  trustees  of  the  settlement  of  the  other  part^  after  reciting  the 
parehase,  it  was  declared,  that  the  tmstees  should  stand  possessed  of  the  property, 
npn  the  tmats  of  the  aetdement ;  and  it  was  provided  that  tiie  tmstees  should  have 
power  to  sell  t^  property,  and  out  of  the  rents  and  purchase-money  to  indemnify 
themaelTes  against  all  damages,  &c.,  sustained  by  reason  of  the  trust  monies  having 
been  so  disposed  of,  and  subject  thereto,  to  hold  the  residue  on  the  trusts  of  the 
settlement.    The  Plaintiff  also  thereby  covenanted  to  indemnify  them. 

The  trustees,  with  the  consent  of  the  wife,  permitted  the  Plaintiff  to  receive 
the  rents  of  the  property  down  to  1846,  when,  in  consequence  of  some  disa^eement, 
arising  from  his  refusing  to  sign  the  accounts,  the  trustees  insisted  on  receiving  the 
rents  their  own  agent.  They  aooordingly  gave  notice  to  the  tenants  to  pay  their 
rents  to  them,  uid  they  proceeded  to  enforce  payment  by  means  of  an  action  at  law. 


Digitized  by 


S58 


WILIE8  V.  OOOPBB 


The  Plaintiff,  insiBting  that  the  trustees  took  the  property  subject  to  his  right  to 
a  lease,  filed  this  bill  for  the  specific  performance  <^  the  ooDtract,  and  he  also  pnyed, 
that  the  property  ought  be  aofd,  and,  after  restoration  of  the  trust  momy,  the  suqdos 
mi§^t  be  applied  in  teimbarsing  the  Plaintiff  the  monies  laid  out  by  him  on  the 
property. 

A  motion  was  now  made  on  behalf  of  the  Plaintiff  for  a  receiver. 

Mr.  Shebbeare,  in  support  of  the  motion,  argued,  that  the  tmstees,  having  notice 
of  the  agreement  for  the  lease,  were  bound,  as  purchasers  with  notioe,  to  grant  one, 
especially  as  they  had  stood  ^by  and  permitted  the  Plaintiff  to  make  a  considerate 
outlay  in  rebuilding  and  repairing  the  premises,  without  any  objection.  That  the 
interests  of  the  trusts  required  the  realization  of  the  money,  and  that  the  Plaintiff's 
wife,  who  objected  to  the  receipt  of  the  rents  by  the  solicitor  of  the  trosteee,  ou^ 
not  to  be  put  to  the  unnecessary  expense  of  a  collector  of  the  rents,  as  the  Plaintiff 
was  willing,  with  her  assent^  to  act  as  receiver  without  a  sidaiy. 

Mr.  Chandless,  for  Mrs.  Wiles,  supported  the  ap[dication. 

[^97]  Mr.  Kindersley  and  Mr.  Miller,  eoMftik,  for  two  of  the  tnisteea,  reiiated  the 
ammcation,  on  the  ground  that  tiuy  had  duties  in  referenoe  to  a  married  iraiBan, 
whidi  they  were  desirous  of  performing,  and  because  they  had  rights  of  dieir  own 
arising  out  of  the  deed  of  indemnity.  They  relied  also  on  aots  <rf  the  Plaintiff  stated 
in  the  affidavits,  which,  they  argued,  were  inconsistent  with  his  right  to  a  lease. 

Mr.  Glasse,  for  the  third  trustee,  who  lived  in  the  county,  said  he  was  willing 
to  perform  faia  duties  of  trustee,  and  submitted  that,  the  property  being  settied  to 
the  wife's  separate  use,  the  husband  was,  of  all  persons,  ^e  most  improper  to 
administer  it. 

Mr.  Shebbeare,  in  reply,  u^ed  that  the  deed  of  indemnity  was  invalid  as  respected 
the  interest  of  the  wife  and  children. 

Thb  Mastxr  of  the  Bolls  [Lord  Langdale].  The  estat^  in  tiiis  ease,  appears 
to  be  vested  in  trustees,  in  toust  lor  the  separate  use  of  the  wife,  subject  to  a  trust 
for  the  indemnity  of  tiie  trustees  against  acts,  admitted  not  to  be  in  conformity  with 
the  trust  vested  in  them.  The  singularity  of  the  ease  is  this :  that  it  is  an  applica- 
tion by  the  husband  alone,  to  impeach  the  right  not  only  of  the  trustees,  but  abo 
of  his  wife,  who  is  entitled  to  the  property  for  her  separate  use,  without  power  of 
Anticipation. 

The  trustees,  whose  duty  it  is  to  receive  the  rents  for  the  wife,  have  permitted  the 
husband,  with  her  consent,  to  receive  the  rents ;  and  this  has  gone  on  some  tame. 
Something  seems  to  have  occurred  to  interrupt  the  harmony  suMisting  between  the 
parties,  and  to  induce  the  trustees  to  say,  "  we  must  now  exercise  [^8]  our  rights 
and  perform  our  duties :  we  have  a  duty  to  see  the  rents  paid  to  the  wife's  separate 
use,  and  we  have  also  a  right  to  indemnity  against  the  acts  we  have  done."  Thereupon 
the  husband  comes  forward,  inasting  on  a  preferable  right  to  his  wife,  namely  a  rig^t 
to  have  a  lease,  and  he  files  a  bill  to  establish  that  rirat,  and  asks  for  a  receiver.  I 
never  knew  a  more  singnlar  apfduatim.  I  reqnestea  to  hear  what  tiie  wife  had  to 
say ;  but,  notwithstanding  whiU  I  have  heard  (as  it  is  said)  on  her  behalf,  I  am  olearly 
of  oj^nion,  that  I  cannot  grant  this  motion. 

This  is  a  case  in  which  the  wife,  for  anything  I  know,  may  have  some  ground  of 
claim  against  the  trustees,  and  for  saying  that  she  has  a  right  to  receive  payment 
herself  for  her  separate  use ;  and  she  may  have  grounds  for  impeaching  the  indemnity 
executed  by  her.  I  say  nothing  of  this ;  it  is  not  before  me.  She  is  not  a  Plainti^ 
but  a  Defendant  to  the  cause,  and  the  Plaintiff  can  only  have  the  relief  he  asks,  on 
the  ground  that  he  has  a  righ^  both  as  against  his  wife  and  against  her  trustees.  On 
the  other  hand,  the  trustees  may  claim  more  than  they  are  entitled  to ;  but  I  have 
nothing  to  do  with  that  matter  now.  The  question  is,  whether,  on  this  occasion,  the 
husband,  coming  adversdy  to  the  interasts  oiE  his  wife,  to  whom  a  separate  use  is 
limited,  has  a  tight  to  the  relief  now  asiked.  I  am  of  of^on  he  has  not ;  and  I  must 
refuse  this  motion  with  costs. 

Mr.  Shebbeare.  The  trustees  have  appeared  separately :  they  ought  only  to  have 
one  set  of  costs. 

Mr.  Kindersley.  One  of  the  parties  was  living  in  a  dist«it  part  of  the  country, 
and  being  served  with  a  ntipama,  he  naturally  appued  to  the  nearest  solicitor. 
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^90]  Thb  Mastoi  of  the  Boll&  I  mn  nuke  no  special  order  as  to  the  costs. 
(Nom— See  GmttU  v.  Taylor,  2  Beavan,  3i6 ;  Aldndge  r.  H^eslbrook,  i  Besran,  312; 
and  Garty  t.  Wkmngkatu,  6  Beavan,  p.  270.) 


|;209]   In  »  WALTKB8.  Jm  26,  Jitfy  31,  1846. 

A  solicitor  having  knowingly,  in  his  bill  of  costs,  fixed  tfae  rate  of  his  charges  for 
basiness,  cannot  afterwards,  on  a  taxation,  be  allowed  to  ini^wse  it. 

Pwding  a  taxation,  leave  given,  upon  special  application,  to  carry  in  an  additional 
IhII  for  specified  items  of  undercharge  and  omission  arising  from  error  and 
mistake. 

The  Petitioner,  Bfr.  Walters,  was  engaged  as  the  soHoitor  <d  tfae  Cwpor^oa  <rf 
Swansea,  in  obtaining  an  Act  paving  and  lightine  the  town ;  and  abo  in  a  snit  in 
Chancery.  He  emjdt^ed  Messrs.  Gregory  &  as  ni's  a^nts  in  soliciting  tlie  HW  in 
Pariiament 

On  the  2d  and  2l8t  of  October  1844  tfae  Petitioner  delivered  his  bills  of  costs, 
amounting  to  £2389,  wfaich  included  a  gross  sum  of  £1238  charged  "for  Parlia- 
mentary agents'  bill,"  being  tfae  Inll  of  Messrs.  Qr^ry  &  Co.,  wfaich  was  kept 
separate. 

On  tfae  2d  of  November  1844,  on  tfae  ap^ioation  of  the  corporation,  the  common 
order  for  taxation  of  the  bill  was  made.  The  taxation  of  tfae  bill  was  proeeeded  in, 
and  about  one-sixth  was  taken  off ;  but  before  the  Master  had  made  his  report,  Mr. 
Walters  presented  his  petition,  stating,  that  "  in  the  said  biDs,  the  Petitioner,  on  the 
part  ci  himself  uid  of  his  agemts  Messrs.  (Gregory  &  Co.,  had  wholly  <Hnittod  to  cha^ 
for  certain  matters  and  business,  and  had  nnanohaiged  certain  otiier  matters  and 
things  done  in  the  promotion  o/t  tiie  said  Act  of  Parliament ;  and  that  tihe  Petitioner 
had  also  omitted  to  include  certain  payments,  made  by  him  in  the  course  of  pOO] 
the  business  in  respect  ci  which  the  said  bills  of  costs  were  incurred,  as  after 
particularly  stated." 

The  Petitioner  then  proeeeded  to  specify  tfae  particular  items,  and  to  shew,  prinoi- 
Mlly,  from  tfae  scale  of  charges  of  Parliamentair  agents  as  laid  down  by  tfae  clerk  of 
Parliament  pursuant  to  the  7  &  8  G.  4,  o.  64,  that  the  business  had  been  considerably 
onderoharged ;  and  it  also  specified  the  items  of  alleged  omission.  Tfae  petition 
prayed,  tfaat  the  Taxing  Master  or  the  Petitioner  might  oe  at  liberty  to  amend  and 
alter  the  bills  of  costs  in  tfae  particulars  aforesaid,  by  additions  or  increase  thereto. 

With  regard  to  the  Parliamentary  charges,  it  should  be  stated,  that,  under  the 
7  &  8  G.  4,  c.  64,  the  Clerk  of  Parliament  was  directed  **to  prepan  a  list  of  all 
charges  whieh  ahould  appear  to  him  to  be  justly  due  and  payaUe  to  Pu-Kunentary 
agents,  for  their  skill,  time,  and  labour  bestowed  by  them  in  the  prosecution  of  or 
opposition  to  sneh  {»ivate  bills  in  the  House  of  Lords  as  aforesaid ;  and  such  list  of 
ebarges  should,  if  approved  by  the  House  of  Lords,  be  binding  and  conclusive  on  all 
parties  concerned  therein.'*  A  table  of  Parliamentary  agents'  charges  was  accordingly 
pepared,  which,  after  settling  the  specified  amounts  to  be  allowed  for  particular 
bauQess,  contained  tfae  following  notification "Tfais  table  api^ies  to  such  fees  as 
are  payable  to  Parliamentary  agents,  for  services  performed  by  them  in  that  capacity. 
In  cases  in  wfaiofa  tfae  same  individual  acts  as  solicitor  as  well  as  Parliamentary  agent, 
and  thereby  renders  the  employment  of  another  solicitor  unneeessary,  he  may  be 
entitled  to  charge  reasonable  fees  to  his  employer  as  a  solicitor;  but  the  Act 
7  &  8  G.  4,  a  64,  applies  only  to  diarges  to  be  iJlowed  to  Parliamaatary  agents  as 
sncb." 

[301]  The  petition,  the  allegatioDs  of  which  were  supported  by  affidavit,  now 
osme  on  for  hearing. 

Mr.  Turner  and  Mr.  Selwyn,  in  support  of  the  petition,  commented  on  the  items,  and 
emtended,  tfaat  the  affidavits  proved  clearly  specific  instances  of  omission  and  under- 
charge, and  that  the  Act  declared  the  scale  of  fees  to  "  be  binding;  and  comdusive  on 
all  parties  concemed  thwein ; "  and  tha^  upon  the  fiuniliar  docdvme  of  tibu  Courts  in 
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relieving  against  aooident  and  mistake,  the  Plaintiff  vas  entitled  to  an  of^rtanity  of 
making  out  his  olaim  to  that  which  he  was,  in  stnotDess,  entitled  upon  taxation. 

Mr.  Kindersley  and  Mr.  Faber,  amir^  did  not  dispute  that  the  Court  had  juris- 
diction to  interfere  and  give  relief,  where,  br  error  and  mistake,  omisnons  bad 
oocurred  in  a  bill  of  ooste  carried  in  to  be  taxed ;  but  thev  argued  that  such  did  not 
appear  to  be  the  case  in  the  present  instance.  That  the  Parliamentary  scale  of 
chan^  affected  only  the  fees  of  Parliamentary  a^nts,  and  that  where  a  solicitor 
employed  a  Parliamentary  agent,  he  was  not  entitled  to  (^large  according  to  the 
Paniajneatary  seale  tor  baainasa  done  him,  and  whtdi  must  m  attoibated  to  his 
character  of  solicitor;  and  that,  at  all  evente,  any  permission  given  to  vary  the 
Petitioner's  demand  should  be  limited  to  the  bill  of  Meaara.  Qxegoty  &  Ca,  the 
Pariiamentary  wents. 

They  cited  Loveridge  t.  Botham  (1  Bos.  &  Ful.  49,  and  see  Andenon  v.  Afny,  2  Boa. 
&  Pul.  237,  and  1  Phil  on  Ev.  390  (8th  ed.)),  in  which  an  attorney  had,  in  1793, 
delivered  his  bill,  and  afterwards,  in  1795,  delivered  another  bill  for  business  done 
during  the  same  [302]  period,  containing  new  items  and  increased  ehu^ ;  and  the 
Court  said,  tbat  the  ^uvery  of  the  former  bill  was  conclusive  evidence  against  an 
increase  of  charge  on  any  of  the  items  contained  in  it,  and  strong  presumptive 
•evidence  against  any  additional  items ;  but  that  if  errors  or  real  omissions  in  the 
former  bill  could  be  i»t>ved,  tber  ought  to  be  allowed  fmr :  and  die  Court  dimmed 
the  proth(Hiotary  to  review  on  this  line  of  distinction."  They  also  referrad  to  DeavM's 
-MSS,p.  26.(1) 

[303]  Toe  Masisb  ov  the  Bollb,  in  the  course  {A  the  diaeaasion,  intimated  hu 
•opinion,  that  a  solicitor  having  once  knowingly  fixed  the  rate  of  his  charges  for  busi- 
ness, could  not  afterwards,  upon  an  adverse  taxation,  be  allowed  to  inoreaae  it  without 


(1)  The  following  is  the  passage  in  Deaves's  MSS.  relating  to  the  subject: — 
"  Applications  have  sometimes  been  made  for  liberty  to  alter  or  amend  a  bill  after 
-delivery,  or  to  deliver  a  new  bill,  as  in  Famham  v.  HtrU,  10th  Feb.  1742 ;  bu^  I 
•apprehend,  the  Court  never  does  anything  of  this  nature  without  hearing  the  pu*tie% 
unless  for  some  special  reason.  But  I  have  known  the  executor  of  a  aoluntor  obtain 
leave  to  deliver  an  additional  bill  after  a  reference,  for  businesa  not  included  in  a 
iormer  bill,  as  was  the  ease  in  Monrith  v.  CM«,  11th  June  1742." 

*'Foder  V.  JSoyiur,  28th  Oot  1746.  Petition  of  Jane  Denham,  widow  and 
administratrix  of  Gewwe  Denham,  deceased,  the  Plaintiff's  late  sdidtor.  The 
Petitioner's  intestate  had  delivered  the  Plaintiff  a  bill  of  feci  in  hia  lifetime,  and 
eiuoe.  his  death.  Petitioner  had  brought  an  action  to  recover  what  was  dne^  thereupoo 
the  Plaintiff  applied  and  obtained  the  common  order  for  taxing  the  bill ;  bat  the 
intestate  having  made  several  omissions  and  underoharees  in  the  bill,  the  Petitioner 
prayed  for  liberty  to  alter  any  items  to  the  said  bill  of  fees  and  disbursements,  or  to 
alter  any  of  the  items  already  charged  therein,  by  enlarging  w  increasing  the  aame^ 
but  she  is  not  to  diminish  or  make  less  any  of  the  items. ' 

"Field  v.  Player^  Ist  June  1744.  A^es  Maundrell,  the  widow  and  executrix  of  T. 
Maundrell,  the  Ddendant's  late  solicitor,  had  delivered  a  bill  to  Defendant^  for 
businesa  done  by  her  hustMuid.  to  Michaelmas,  1741,  which  was  referred  to  be  taxed, 
and  having  since  discovered,  by  his  agent  in  London,  that  her  husband  had  done 
businesa  for  Defendant  since  that  time,  she  now  prayed,  Uiat  she  might  be  at  liberty 
to  leave  with  the  Master  8U<^  an  additional  bill  as  she  should  think  proper,  and  that 
the  Master  might  tax  the  same,  and  that  the  Defendant  mi^t  jpay  what  tiie  Master 
should  report  to  be  due  to  her  on  both  bills.  Answeb.— Be  it  so,  of  which  giro 
notice." 

After  referring  to  another  matter  not  pertiiient  to  tJie  {weaent  pointy  tiie  MSS. 
proceeds  as  follows : — 

"  Ijet  the  Petitioner  be  at  libwty  to  bring  before  the  Master  an  additional  bill  of 
any  items  of  business  done  or  money  paid,  omitted  to  be  charged  in  his  said  bill 
already  delivered,  and  likewise  to  alter  any  of  the  items  already  charged  in  hia  said 
bill,  by  ineieasing  or  enlarging  the  same ;  bnfe  he  is  not  to  diminish  or  make  less  any 
of  the  itema  alrwdy  chargeo.  And  let  tite  Master  tax  auoh  additionai  bill  amd 
enlarged  items.  ,  And  hereof"  &e. 
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special  leave.  He  waa  also  of  opinion  that  any  relief  now  to  be  granted  in  respect 
of  the  Pariiamentary  charges  miut  be  confined  to  the  Parliamentary  agents*  bill. 

At  the  end  of  the  disouBsion,  his  Lordship  said  he  thought  tnat  the  Petitioner 
OQght  not  to  be  finally  excluded,  and  allowea  the  case  to  stand  over,  to  give  him 
an  o{^rtuiut;^  of  tatiHying  the  Coorti  by  affidavit,  that  die  alleged  underehai^es 
and  omiarioiu  in  the  agentsnnll  had  been  oocaaioned  by  oror  or  mistake. 

July  31.  The  Mastbb  of  the  Rolls  [Lord  Langdale],  being  satisfied  with  the 
additi(Hial  evid«ice,  gave  liberty  to  ^e  Petitioner  to  carry  in  an  additional  bill  of 
oostB  of  (he  speoifisd  items,  but  ordered  him  to  pay  tiie  coats  of  the  petition.  (See 
/an  JFeUM,  8  Beavan,  416,  and  In  re  doner,  8  Beavan,  p.  438.) 

[30i]   HoDOKiNBON  V.  Cooper.   Jan.  28,  1846. 

[S.  C.  15  L.  J.  Ch.  160 ;  10  Jur.  39.] 

Upon  the  sale  of  a  leasehold  for  lives,  expressed  to  have  been  granted  by  a 
corporation  in  consideration  of  the  sarrendar  of  a  prior  lease,  the  title  to  the 
surrendered  lease  must  be  shewn. 

By  indenture,  dated  the  17th  of  July  1815,  made  between  St.  John's  Hospital, 
Bi^h  (an  eleemosynary  corporation),  of  the  one  parl^  and  Henry  Knight  ai  the  other 
part,  and  which  contained  no  recitals,  it  was  witaessed,  in  consideration  of  a  ^;ood 
and  perfect  surrender  made  to  the  said  hospital  of  the  premises  thereinaitAr  demised, 
and  of  the  term  or  estate  which  was  granted  therein  by  the  same  hospital  to 
Jane  Milsum  and  William  Cottell,  by  indenture  of  lease  under  the  common  seal, 
bearing  date  the  8th  day  of  August  1769,  for  the  lives  of  three  parties  in  the 
sud  indenture  named,  and  the  life  of  the  longer  liver  of  them  (one  of  whom 
was  since  dead),  and  to  which  surrendered  estate  and  premises  the  said  Henry 
Knight  was  stated  to  be,  by  good  and  sufficient  conveyanoes  and  assurances  in  the 
lav,  legally  entitled,  for  the  remainder  of  the  estate  and  interest  thereby  granted, 
and  also  for  the  other  considerations  therein  stated,  the  said  corporation  demised  to 
the  said  Henry  Knight,  his  heirs  and  assiens,  a  house  and  premiseB  situated  in  Bath, 
to  hold  the  same  for  the  lives  oi  the  three  several  persons  thwein  nuned,  and  the 
life  of  the  longest  liver  of  them,  at  the  rent  and  subjei^  to  the  covenanta  therein 
mentioned. 

This  leasehold  interest  having  become  vested  in  the  Plaintiffs,  they,  in  1839, 
agreed  to  sell  it  to  the  Defendants,  by  the  deecripticm  of  all  that  dwelling-house,  &o., 
situate,  &&,  held  of  the  hospital  for  three  lives,  of  37,  34,  and  32,  or  thereabouts,  at 
a  rent  of  £  ;  and  it  [305}  was  stipulated  that  die  Plaintiffa  were  not  to  be  cidled 
OD  to  shew  the  landlord's  title. 

A  bill  having  been  filed  for  specific  performance,  it  was  referred  to  tiie  Master  to 
inquire  whether  a  good  title  could  be  made. 

Before  the  Master,  it  was  objected  by  the  purchasers.  First,  that  the  Plaintiffs 
ooght  to  produce  and  shew  a  good  title  in  Henry  Knight  (the  lessee  mentioned  in 
the  lease  M  ^e  17th  of  July  1815),  to  the  leasehold  interest  created  by  the  lease  of 
the  8tfa  day  of  August  1769,  the  surrender  of  which  was  the  oonsidera^n  oi  the 
leue  1815 ;  and,  2d]y,  that  the  Defendants  were  entitied  to  evidence  of  a  tatle  for 
nzty  years  last  past  to  the  leasehold  premises,  the  last  lease  being  a  renewed  lease, 
under  the  Corporation  therein  mentioned,  in  consideration  of  a  former  subsisting  lease. 

The  Master  allowed  the  objections  and  reported  against  the  title. 

The  Plaintiffs  took  exceptions  to  the  report,  which  now  came  on  for  argument. 

Mr.  Kindersley  and  Mr.  Adams,  for  the  Plaintiffs,  in  support  of  the  exceptions. 
By  the  agreement,  the  Plaintiffs  contracted  to  sell  to  the  Defendants  certain  property, 
held  under  a  specific  lease  from  certain  parties  mentioned  in  the  agreement,  they  are 
not^  therefore,  bound  to  shew  any  title  to  the  {ntiperty,  nccept  to  the  very  lease 
agreed  to  be  sold. 

It  is  the  constant  {wactice  of  eleemosynary  corporations  to  pat  in  new  lives,  from 
R.  iiL— 12* 
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time  to  time,  and  to  gnat  a  nev  leace,  upon  having  a  sarrendw  of  the  lold  [306]  one. 
If  the  referenoe  in  the  lease  of  1815  to  the  lease  of  1769  makes  it  neeeasary  to  go 
back  to  the  lease  of  1769,  then,  in  all  probability,  the  lease  of  1769  will  be  found  to 
refer  to  some  prior  lease,  which,  upon  the  same  principle,  the  Plaintifia  most  shew  a 
title  tOt  and  in  the  end,  a  vendor  might  be  obliged,  by  stusb  a  rule,  to  carry  back  his 
title  toT  centuries.  The  difficulties  would  become  issnperaUe^  and,  on  the  ground  of 
eonvoiience,  such  a  docteine  ought  to  be  rejected. 

There  has  been  thirty  years  andistorbed  posseaskm  under  the  lease  oi  1815,  and 
agood  title  may  be  presumed  from  long  possession  {Fildee  v.  Hooker,  3  Mer.  424 ; 
fVhik  V.  Foljamha,  11  Yes.  337),  especially  since  the  new  statute  of  3  &  4  W.  4,  e.  27, 
which  removes  the  necessity  of  carrying  back  the  tiUe  for  so  long  a  period  as  was 
formerly  customary. 

Mr.  Turner,  Mr.  Wood,  and  Mr.  Malins,  for  the  Defendants.  The  statement  in 
the  lease  of  1815,  of  the  existence  of  the  lease  of  1769,  gives  notioe  to  the  purchaser 
of  its  contents  and  all  e<^uitie8  attached  to  it  It,  therefore,  becomes  the  root  irf  the 
title,  and  the  equitable  right  to  it  must,  therefore,  be  shewn.  , 

This  may  give  rise  to  great  difficulties,  but  it  is  the  settled  law.  "When  a 
lessee "  of  a  renewable  leas^  "  sells,  he  produces  aa  abstraot  of  the  subsisting  lease, 
and  subsequent  instruments.  This  (says  Sir  Edward  Sugdeu),  U  a  title  which  it  is 
impossible  to  accept,  however  willing;  the  purchaser  may  ba^  and  althoagh  he  may 
have  waived  calling  for  the  lessor's  fade.  Every  lease  is  stated  to  be  nanted  in  con- 
sideration of  the  surrender  of  the  former  lease,  and  by  means  of  this  P07]  reference, 
the  chain  of  title  is  kept  up.  The  referenoe  in  the  last  lease  to  the  one  immediately 
preceding,  is  notice  of  it  to  the  purchaser ;  aad  that  again  is  notice  of  the  one  befwe 
that,  and  so  by  steps  to  the  first  lease.  And  if,  in  any  of  these  leases,  the  lessee  is 
described  as  devisee  under  a  will,  or  there  is  anything  to  lead  the  mind  to  a 
conclusion  that  the  lessee  is  not  absolutely  entitled,  the  purchaser  will  be  liable  to 
the  same  equity  as  the  lessee  was  subject  to,  although  he  had  no  other  knowledge  of 
the  fact)  than  the  mention  in  the  lease  of  the  surrender  of  the  former  lease,  equity 
deeming  that  sufficient  to  lead  him  to  inquire  into  the  title.  Harsh  as  this  rule  may 
seem,  it  is  quite  oonristent  with  the  general  principles  of  equity,  and  is  called  for  in 
this  ease,  because  public  bodies  generally  renew  with  the  pwsffii  having  the  legal 
estate,  and  seldom  suffer  any  trusts  to  appear  on  the  lease,  lest  they  should  be 
implicated  in  the  e»oution  of  them."  (2  Sngden  on  Yendora  (10th  ed.),  150; 
2  Preston  on  Abstracts,  10,  230.) 

In  Copi^n  V.  Femyhoagh  (2  B.  C.  C.  291)  a  tenant  for  life  of  a  prebendal  lease  i<a 
twenty-one  years,  usually  renewable  every  seven  years,  had  taken  a  renewal  in  his 
own  name,  which  recited,  among  other  considerations,  the  surrender  of  the  fcurmer 
lease.  He  afterwards  mortgaged  the  premises,  as  his  own  property,  to  the  Defendant 
Brown.  Upon  a  bill  filed  by  the  remunder-man,  it  was  beldL  that  Brown  the 
mortgagee  was  affected  with  notice  of  the  Plaintiffs  tide,  and  he  was  ordered  to 
convey  the  estate  accordingly. 

The  lease  of  1815  states,  that  Knight  was  l^;ally  entitled,  that  seems  to  imply 
that  he  was  not  equitably  entiUed. 

[308]  It  is  the  settlea  rule  of  oonvejnncen  to  require  a  sixty  years'  title,  even 
of  leaseholds,  and  the  statute  referred  to  has  not  in  any  way  affected  that  rule. 
Cooper  V.  Eimy  (1  Phillips,  388 ;  and  see  /wi^uni  v.  Ptkhm,  13  Simons,  327,  and 
1  dolL  IS). 

Mr.  Kindersley,  in  reply.  Coppm  v.  Femyhcuffk  does  not  shew  that  a  purchaser 
is  entitled  to  a  sixty  years'  title,  or  a  title  anterior  to  the  lease  he  has  purchased,  but 
that  the  recital  of  one  lease  in  the  subsequent  one  is  notice  of  the  contents.  The 
purchaser  might  be  entitled  to  the  production  of  t^e  lease  of  1769,  but  it  is  quite 
another  thing  to  say,  he  is  entitled  to  a  full  deduction  of  the  title  to  it.  The  mere 
production  of  thatleAse  has  never  been  required. 

Ths  Master  of  the  Bolls  [Lord  Langdale].  Owners  of  property  of  this 
description  are  in  a  very  unfortunate  sitoation ;  and  are  exposed  to  difficulties  in 
selling,  which  ordinary  vendors  are  not  subject  to.  I  regret  it ;  but  I  have  no  power 
or  authority  to  remedy  the  inconvenience,  my  only  duty  being  to  apply  the 
established  rules  of  law  to  the  cases,  which,  from  time  to  time,  come  before  me. 
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The  Pluntiift  in  this  case  filed  their  bill  for  the  specific  perfortautnoe  of  an  agree- 
ment^ and  the  ordinaiy  reference  was  made  to  the  Master,  to  inquire  if  they  were 
able  to  make  a  good  title.  The  title  which  they  allege  is,  that  they  are  assignees  of 
tbe  gnntees  for  lives  of  these  premises,  held  under  a  corporation,  and  the  first  deed 
Uiey  produce  is  the  deed  of  1816,  by  which,  in  consideration  of  the  surrender  of  a 
former  [309]  lease,  the  corporation  granted  to  Knight  and  his  heirs,  the  house  in 
question,  for  certain  lives. 

It  seems,  that  the  Flaintifi's  have  re^larly  deduced  their  title  from  that  lease,  so 
tiiat  they  may  be  said  to  have  such  title  as  Knight  had  under  the  grant ;  but  it 
appears  that  the  grant  was  made^  in  oonnderation  of  the  surreDder  to  the  Corporation 
of  a  former  lease  {^ranted  Iry  them  in  August  1769. 

It  is  said,  that  in  deducing  the  title  to  a  leasahdd  property  of  this  kind,  the  title 
of  the  lessee  to  the  sarrenderod  lease  is  to  be  considerM  part  of  the  title  of  the  lessee 
to  the  renewed  lease ;  and  that^  although  there  would  have  been  a  good  title  in  the 
present  Plaintiffs,  if  the  lessors  had  made  the  grant  without  any  mention  of  any 
former  lease,  yet  that,  when  you  find  the  lease  was  granted,  in  consideration  of  the 
surrender  of  the  former  existing  lease,  the  title  to  the  surrendered  lease  is  to  be 
taken  into  consideration,  and  you  must  go  further  back  in  deducing  the  title.  It  is, 
therefore,  said,  that  the  title  of  Knight,  as  surrenderor  of  the  old  lease,  is  part  of 
the  title  now  under  consideration. 

It  has  been  also  argued  here,  and  I  have  heard  nothing  to  the  contruy,  that^ 
when  you  hare  a  grant  to  a  man  uid  his  heirs  for  lives,  the  title  must  be  made  out^ 
in  the  same  way  as  t^e  tatle  to  the  property  heUI  in  fee-simple ;  and  I  am  very  much 
ahmid  that  one  <tf  tiie  olgeots  ol  the  Legislature  in  passing  ihe  Act  of  Limitation 
referred  to,  namely,  that  of  shortening  the  period  of  deducing  tstles,  has  not  been 
dfected,  in  consequenee  of  the  construction  put  upon  that  statute. 

We  have,  therefore,  to  consider  the  title  of  Knight  to  the  lease  surrendered, 
which  connects  the  previous  title  with  the  subsequent  lease  of  1815;  and  all  we  have 
^0]  is  this : — the  fact  that  he  was  considered  by  the  lessors  entitled  to  a  le^  right 
to  the  surrendered  lease,  and  to  the  possession.  There  is  nothing  more,  ana  this  is 
Dot  enough.  It  appears  from  the  lease  of  1815,  that  there  was  a  former  lease,  and 
between  the  grant  of  tbe  first  and  second  leases  there  was  a  period  of  about  forty- 
nx  years,  ananoUiing  is  stated  of  what  was  done  during  that  period. 

It  may  be  possiue,  that  the  vendors  might  be  obliged  to  go  to  a  veiy  great 
aod  unreasonable  extent  if  the  sune  rule  be  followed  and  it  may  hiippen,  that 
leases  prior  to  the  lease  in  qnestioo  may  be  so  connected  with  leases  preceding  tihem, 
that  it  may  be  found  impracticable  to  make  out  the  tide ;  bat  t^t  by  no  means 
necessarily  follows,  for  when  you  go  to  a  certain  extent  back,  the  Court  necessarily 
resorts  to  favourable  preeumptiona,  arising  from  the  facte  brought  before  it 

My  opinion  is,  that  the  Flaiutiffs  are  bound  to  make  out  some  title  in  Knight^ 
the  surrenderor  of  the  former  lease ;  and,  that  it  would  not  be  consistent  with  my 
daty  to  disturb  the  Master's  report,  finding  that  a  good  tide  has  not  been  made  out. 
The  exceptions  must  be  overruled. 

If  the  vendors  think  they  can  rranove  the  difficulty,  I  should  be  inclined  to  attend 
to  a  proper  api^ication  to  enaUe  them  to  complete  their  title. 

Mr.  Kinder^y.   All  we  have  at  present  is,  the  lease  of  1769. 

The  Master  of  thx  Bolu.  I  do  not  think  that  sufficient ;  you  may  {Resent  a 
petitaon,  if  you  find  that  you  are  able  to  deduce  the  titie  to  the  surrendered  lease. 
<Nois.— As  in  SiddtoUum  t.  SarringtoUt  4  Beavan,  110,  and  6  Beavan,  p.  262.) 


[311]   RiGBY  V,  RiGBY.    Feb.  26,  1846. 

The  16th  General  Order  of  May  1846,  art  38,  has  reference  to  amendments  after 
answer.  When  the  amendments  are  before  answer,  the  case  is  governed  by  t^e 
14th  article  of  the  same  order. 

Where  a  bill  was  amended  before  answer,  an  answer  expressed  to  be  "  to  the  bill  of 
oomplaint^  &c.,"  is  regular,  but  where  the  amendments  take  place  after  answer,  tiie 
subsequent  answers  should  be  headed,  "  to  t^e  amended  bill  ot  oompfaunt." 
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TMb  was  a  motion  on  behalf  of  the  Plaintiff,  that  certain  D^enchmts  vof^t  file 
tiieir  answo:  witiiin  eight  daya  or  in  de&ulfe^  thi^  tiie  Plaintiff  might  be  at  liberty  to 
file  a  fcraTening  note. 

The  bill  baa  been  filed  in  Juljr  1845,  uid  an  appeaiaooe  entered  in  tiie  aame  mcmth. 
The  Defendants  in  question  being  resident  abroad,  obtained,  in  November  1646,  a 
eommissifm  to  take  th«r  answer.  The  oommisaion  had  been  executed,  but  tilte 
Plaintiff  having  refused  to  take  the  answers  without  the  oath  of  the  messenger,  the 
Defendants  were  awaiting  the  opportunity  of  sending  it  over,  without  the  expense  of 
a  qtecial  messenger  for  the  purpose. 

The  Plaintiff,  in  January  and  February  1846,  complained  of  the  deUy,  and 
threatened  to  apply  to  the  Court.  On  the  4th  of  Februair  the  Plaintiff  obtained  an 
order  to  amend  his  bill,  which  he  amended  accordingly,  and  on  the  18th  gave  notice 
of  the  amendments  to  the  Defendants.  The  bill  requirsd  an  answer  to  the  whole  bill,, 
but  the  Plaintiff  gave  notice  to  these  Defendants,  that  he  did  not  require  from  them 
an  answer  to  the  amendments.  The  Plaintiff  now  moved,  that  the  D^okdants  mu^t 
file  their  answer  within  ei|^t  days,  or  in  default,  that  he  might  be  at  liberty  to  fiw  a 
trarersi^  note. 

Mr.  (^ims,  in  support  of  the  motion,  urged  the  delay  which  had  occurred  in  filing 
the  answers.  He  insisted,  [312]  that  the  Defendants  were  now  in  default  in  not 
answering,  as  no  answer  was  required  to  the  amendments ;  and  that  if  it  were  other- 
wise, then,  under  the  16th  Order  of  May  1845,  art.  38  (Ord.  Can.  289),  the  Defendant 
had  only  eight  days  to  answer  the  amendments. 

Mr.  Kindersley,  Mr.  Turner,  and  Mr.  Hallet,  emirii,  contended  that  the  Defendants, 
were  not  in  de&ult ;  that  the  Plaintiff  had,  by  his  amended  bill,  required  an  answer 
to  all  the  interrogatories,  and  that  tiie  notice  given  by  him  to  the  Defendants,  did  not 
alter  the  case,  or  deprive  the  Defendants  of  uieir  right  to  answer  the  amendments,, 
if  they  pleased. 

That  the  Oeneral  Order  referred  tOt  was  ap^dioable  only  to  the  case  of  amendmoits 
after  answer,  otherwise  liy  amending  immediately  after  af^tearance,  the  six  weeks' 
time  to  answer  an  original  bill,  to  whudi  a  Defendant  was  entitled,  might  be  out  down 
to  eight  days.  That  the  Defendant's  answer,  as  sworn,  being  entitled  an  answer  to 
the  origiuBl  and  not  to  an  "  amended  bill  "  would  not  be  received  br  the  Clerks  oi 
Becords  and  Writs,  and  that  this  difficulty  had  been  created  by  the  Plaintiff  himself 
who  ought  not  to  be  permitted  to  take  advantage  of  it. 

Mr.  Cairns,  in  reply. 

Thx  Mastkr  of  the  Bolls  [Lord  Langdale].  No  doubt  the  Plaintiff  is  entitled 
to  the  oath  of  the  messenger ;  but  the  question  is,  if  a  motion  like  this  can  be  granted 
wider  such  circumstances.  Since  the  answer  was  taken,  the  PUintiff  has  altered  the 
record. .  The  case  is  not  like  one  where,  after  answer,  the  bill  is  [31^  amended  with 
proper  pwaution,  so  as  to  prevent  the  Defendant  being  subject  to  any  pooeas  for 
not  answering,  and  leaving  him  the  option  of  putting  in  an  answer  if  he  pleases. 
Here,  the  bill  was  amended  in  such  a  manner  as  to  put  the  Defendants  under  an 
obligation  to  answer  the  record  as  it  stands,  although  notice  was  served,  that  they 
were  not  required  to  answer  that  portion  of  the  bill  introduced  by  amendment.  Thik 
notice  does  not  alter  the  obligation  of  the  Defendants.  They  are  now  in  this  position 
they  have  actually  prepared  and  sworn  answers  which  are  ready  to  be  brought  over 
and  filed  when  a  proper  opportunity  occurs.  It  appears  that  it  is  an  answer,  not  to- 
the  record  as  it  now  stands,  but  to  the  record  before  the  amendments,  and  it  is  asked,, 
that  he  may  file  that  answer  in  a  given  time,  or,  in  default,  that  the  Plaintiff  may 
be  at  liberty  to  file  a  traversing  note.  If  this  answer  were  tendered  at  the  Record 
and  Writ  Clerk's  Office  it  might  be  a  question  whether  it  would  be^received,  beciuue 
it  is  no  answer  to  the  record  as  it  stands.  If  not,  it  would  be  very  harsh  to  permit 
the  Plaintiff  to  file  a  traversing  note,  where  the  answer  of  the  Defendant  cannot  now 
be  received,  in  consequence  of  subsequent  amendment  of  the  bill.  I  will  not  dispose 
of  the  case,  until  I  know  what  is  the  practice  in  the  office  as  to  the  form  of  the  answer  -y. 
but  I  think  there  are  other  grounds  for  refusing  the  motion.  The  Plaintiff  may 
think  the  amendments  merely  formal,  yet  the  Defendant  may  take  a  very  different 
view  of  the  matter,  and  require  an  opportunity  to  answer  them. 

Mr.  Teal,  the  Beoord  and  Writ  Clerk,  being  refeired  tt^  stated,  that  when  a  hill 
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vfti  amended  before  aniwer,  aa  answer  apreased  to  be  "  to  the  bill  at  oomplaint^ 
WIS  oonndwed  regular,  and  woald  be  filed ;  bat  that  where  the  amendmenta 

took  place  after  anawer,  the  anbaequent  anawer  most  be  headed  "  to  the  amended  IhU 

of  eomi^nt.''   (See  Smiih  v.  Byronj  3  Mad.  428.) 

Ths  Master  of  the  Bolls  afterwards  stated  the  result  of  his  commanication, 
and  said,  that  this  did  not  determine  the  question  before  him,  and  that  he  was  of 
{^□ion,  under  the  circumstanoes,  that  the  Defendants  had  six  weeks  to  answer  the 
amended  bill  under  the  16th  General  Order  of  May  1645,  art  14.   <Ord  Can.  281.) 


[314]  MuGOBRmoB  ft  Slohan.  Marth  7,  0,  1846. 

A  reference  of  exeeptums  made  msttmter  in  an  injonction  case,  and  upon  an  ex  parte 
motion.  It  ia  not  an  order  of  eourae,  bnt  a  apeotal  case  ci  [nejudiee  must  be  made 
out  hy  afSdavib 

The  Inll  in  this  case  prayed,  amongst  other  things,  an  injunction  to  restrain  an 
action  at  lav,  commenced  by  the  Defendant  on  the  30th  of  January.  The  Defendant 
filed  his  answer  on  t^e  23d  of  February,  and  on  the  3d  of  March  i^ve  notice  of  trial 
for  the  23d  of  March.  On  the  5th  of  March  the  Plaintiff  flletfexoeptaona  to  the 
answer. 

By  the  16th  Order  of  May  1845,  art.  25  (Ordines  Can.  284),  a  Plaintiff  is  not  to 
refer  exceptions  for  insufficiency  before  the  expiration  of  eif^t  days,  except  in  cases 
of  election. 

Mr.  Bolt  now  moved,  ex  parte,  that  the  exceptions  might  be  referred  insfan^er,  on 
the  ground,  that  the  [316]  pendency  of  the  exceptions  prevented  the  Plaintiff  obtain- 
ing uie  common  injunction,  and  that  thereby  the  Defendant  might,  notwithstanding 
lii«  answer  was  insuflBcient,  proceed  to  tri^  and  enforce  his  le^  right  contrary  to 
equity.  In  the  present  case^  he  said,  the  Defendant  waa  a  mere  totistee  or  holder  for 
odier  parties  of  we  promissory  note  on  which  he  waa  suing. 

The  Master  of  the  Bolls  said,  that  he  had  no  doubt  as  to  the  jurisdiction  of 
tiie  Court  to  make  the  order.  That  by  the  New  Orders,  a  Plaintiff  was  not  to  refer 
exceptions  before  the  expiration  of  eight  days,  and  that  the  only  exception  was  that 
of  election  cases ;  but  in  the  case  where  exceptions  were  shewn  as  eause  agiunst 
dissolving  an  injunction,  the  Court  would  make  the  referenoe  mero  fnofti,  or  on  the 
application  of  the  other  side.    (See  Hughes  v.  Thomas^  7  Beavan,  584.) 

That,  bore,  the  Plaintiff  desired  a  special  order  of  reference,  notwithstanding  the 
G«neral  Order,  the  effects  of  which  womd  be  to  deprive  the  Defendant  of  the  oppor- 
tanity  M  submitting  to  the  exceptions.  However,  he  thought  the  Plaintiff  entitled 
to  it,  <Hi  making  out  a  special  case,  by  i^davit^  shewing  that  the  Plaintiff  would  be 
seriously  prejudiced  by  the  delay  in  disposing  of  the  exceptions. 

March  9.    Mr.  Bolt  renewed  his  motion,  which  was  supported  by  affidavit 

The  Master  of  the  Bolls  [Lord  Langdalel  It  is  right  that  such  an  order  as 
that  asked  should  be  made  in  a  proper  case.  I  am  aware  that  it  has  been  [316] 
thought  a  matter  of  course  elsewhere,  but  that  is  not  my  opinion.  The  party  ought 
to  shew  that  he  would  be  seriously  prejudiced  by  the  delay,  and  state  that  he  is 
advised  that  he  has  good  ground  for  equitable  relief,  and  that  he  makes  the  applica- 
tioQ  hotiA  ^fide,  and  not  for  delay.  It  will  be  well  to  consider  the  proper  form  of 
affidavit  to  be  made  on  auch  occasion.  I  by  no  means  say  that  the  affidavit  in  the 
present  oaae  is  in  the  beat  fwm :  but  you  may  take  the  order. 

[316]    Beece  v.  Trye.    March  11,  1846. 

Cases  uid  the  opinions  of  counsel  thereon,  anterior  to  the  litigation,  held  privileged 
from  production. 

This  was  a  motion  for  the  production  of  documents.  The  circumstances  of  the 
case,  as  stated  by  counsel,  were  as  follows : — 

In  1819  an  estate  was  conveyed  to  trustees  for  Mrs.  Lester  for  life,  with  remainder 
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to  Mr.  Lester,  her  husband  for  life,  with  an  altimate  limitation  to  Mrs.  Lester  in  fe& 
On  the  death  of  the  husband,  the  ultimate  limitation  took  effect  The  Plaintiff  daimed 
tile  estate  as  heir  of  the  wife,  and  brought  an  action  of  ejectment^  which  was  d^lended 
by  the  Defendant,  the  trustee  of  the  settlement,  hj  proving  a  feofiment  and  fine 
lude  and  levied  by  him,  and  he  thua  obtained  a  venuet. 

This  bill  was  afterwards  filed  to  set  aside  the  feofiinent  and  fine,  on  the  ground  of 
fraud,  and  insisting  that  the  Defeodant  oonld  not  avail  himself  tiiefeof,  he  standing 
in  a  fiduoiary  ehaiacter,  being  named  in  die  aettlement  as  releasee  to  OSes,  and  tnntee 
to  preserve  contingent  ^Tjremainders,  and  having  vested  in  him  powers  of  leaung 
and  of  sale  and  exchange. 

The  Defendant^  by  nis  answer,  made  the  ft^wing  sfeatemeot  as  to  his  possession 
of  documents : — 

"  That  he  hath,  in  the  second  part  of  the  said  first  schedule,  set  forth  a  true  list 
or  schedule  of  certain  papers  ana  writings  now  in  the  posseesion  or  power  of  this 
Defendant,  relating  to  the  said  Foxooate  estate,  or  some  part  tiieroof;  bat  this 
Defendant  saith,  that  such  papers  consist  of  a  case  laid  before  counsel,  by  or  on  the 
part  of  this  Defendant,  after  the  death  of  the  said  Thomas  Young  Lester,  for  his 
o^nipn  and  advice  on  the  title  of  this  Defendant  to  the  said  estate,  and  ooonsel'i 
o[nni(ni  thereon^  and  of  die  papers  and  proceedings  in  the  said  ejeotment^  and  ttf 
communicadoQs  between  this  Defendant  and  his  soliciton,  and  instn]oti<»u  fxx 
counsel,  with  reference  to  thia  Defendant's  defence  to  the  sud  ejeotmoits.  And  this 
Defendant  submits^  that  such  papers  and  writings  are  |»ivileged  documents,  and  that 
this  Defendant  is  not  bound  to  fvoduoe  the  same." 

The  second  part  of  the  first  schedule  was  as  follows : — 

"  Case  laid  before  Mr.  Bellenden  Ker,  as  counsel  on  the  part  of  the  Defendant, 
with  Mr.  Bellenden  Ker's  opinion  thereon. 

Instructions  to  Mr.  Bellenden  Ker  to  peruse  and  settle  the  draft  of  the  said 
indenture  of  feoffment  of  the  17th  day  of  January  1830. 

The  draft  of  the  said  indenture  of  feoffment  of  the  17th  day  of  January  1819,  with 
Mr.  Ker's  opinion  thereon. 

Case  laid  before  Mr.  Duval,  as  counsel  on  the  part  of  the  Defendant,  with 
Mr.  1>uto1's  <nnnion  thereon. 

Briefs  laid  before  Mr.  Whateley,  Q.C.,  Mr.  Whitmore,  and  Mr.  J.  W.  SmiUi, 
respectively,  on  the  trial  of  the  ejectments  mentioned  in  the  foregoing  answer,  wit^ 
memoranda  of  counsel  thereon. 

Copies  of  the  interrogatories  contained  in  the  Plaintiff's  bill  of  complaint,  with 
replies  and  private  memoranda  written  thereon. 

Case  laid  before  Mr.  Chapman  Barber,  as  counsel  for  the  Defendant,  with  Mr.  C. 
Barber's  opinion  thereon. 

Instructions  to  Mr.  C.  Barber  to  prepare  draft  answer,  with  letter  from  Defendant 
thereunto  annexed. 

Letter  from,  and  many  letters  to,  Messrs.  Wfaitcombe,  Hdps.  &  Wemyss,  the 
Defendant's  solicitors." 

Mr.  Bird,  in  8ap[X)rt  of  the  motion,  did  not  ask  for  die  communications  between 
the  Defendant  and  nis  solicitors  and  counsel  relating  to  the  ejectment  or  the  present 

suit,  but  he  contended  that  the  protection  only  extended  to  communications  whidi 
took  place  pending  or  in  contemplation  of  a  litigation. 

Holmes  v.  Baddeley  (6  Bear.  621,  and  1  PhilRps,  476)  was  referred  to. 

Tee  Master  of  the  Bou^  [Lord  Langdale]  (without  hearing  the  other  side) 
said :  In  deference  to  the  highest  authority,  I  must  refuse  so  much  of  the  motion  as 
relates  to  the  documents  alleged  to  be  privileged ;  I  hare  anxiously  examined  the 
subject,  and  arrived  at  a  conclusion,  which  to  me  has  [319]  seemed  right ;  but  it  has 
not  been  approved,  and  I  have  no  doubt,  that,  if  I  were  to  order  the  production  of 
iJiese  dooumenta,  the  order  would  be  reversed  elsewhere. 

JThe  unrestricted  communication  between  parties  and  their  professiouai  advisen, 
has  been  considered  to  be  of  such  importance  as  to  make  it  advisable  to  protect  it 
even  by  the  concealment  of  matter  without  the  discovery  of  which  the  truth  <rf  the 
case  cannot  be  ascertained. 
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[319]  Ghauk  v.  Owyhnb.  F^.  26, 1846. 

After  ooiuid6rdUe  delay  in  the  proteration  of  ft  eoit,  the  soU^tOT  oi  a  deoeued  part^ 
was  serred  with  a  Dotice  of  motira.  Held,  that  his  duty  to  tAm  Court  rendered  it 
proper  iar  hint  to  appear  on  the  motioa. 

No  proceedings  had  been  taken  in  this  cause  for  mom  than  seven  years,  Mid  then 
a  Dotiee  of  motion  was  serred  upw  (amongst  otbeis)  the  solicitor  cS  David  Jones,  a 
party  to  the  suit. 

Mr.  Chandless  appeared,  by  the  instructions  of  the  solioitw  of  David  Jone^  aud 
stated,  that  that  party  had  been  dead  some  time. 
A  question  arose  as  to  the  costs  of  this  appearance. 

Mr.  Sind«nley  ai:gued,  that  no  body  was  authorised  in  appearing  for  a  dead  mui. 

The  Master  of  thb  Bollb  [Lord  Langdale].  A  gentleman  is  appointed  solicitor 
to  ft  party  in  the  cause,  and  that  partr  dies.  He  afterwards  reoeives  notioe  of  a 
motion,  as  if  his  client  were  living  and  ne  knows,  that  an  affidavit  of  service  on  him 

might  be  produced,  and  an  order  made. 

[390]|  I  think  the  solicitor  was  perfectly  right  in  appearing.  He  had  a  duty  to 
the  parties  to  inform  them  of  what  had  happened ;  and  ne  owed  a  duty  to  the  Court 
to  set  the  matter  right,  and  see  that  no  order  was  made  upon  an  affidavit  of  service  on 
the  solicitor  of  a  drad  man. 

The  matter  stood  over  to  make  some  inquiries. 


[320]  Habquis  of  Bun  v.  Habhak.  JTokA  12,  1846. 

Bequest  to  A.  fw  life^  with  remainder  to  her  children  who  should  attain  twenty-fire, 
wit^  a  elauae  for  maintenance  during  minwity,  and  for  accumulation  of  suri^UB 
income.   Held,  that  the  gift  to  the  children  was  not  void  for  remoteness. 

Upon  the  marriage  of  a  ward,  the  intended  husband  proposed  to  settle  the  whole  of 
her  fortune.  The  Master,  in  ascertaining  her  fortune,  omitted  to  state  a  rever- 
aionary  interest.  Her  property  was  settled,  omitting  the  reversionary  interest,  and 
the  husband  oovenanteii  to  settle  any  property  to  which  the  wife  or  he,  in  her 
right,  "shonld  at  any  time  during  the  marriage"  become  entitled.  Held,  that  the 
reversionary  interest  ought  to  be  settled. 

The  testator  bequeathed  to  trustees  X60,000,  in  trust  for  Lady  Pole  for  life,  and 
after  her  decease,  upon  bust  to  assign,  transfer,  and  make  over,  the  same  seonritiea, 
mito  or  aqoally  amongst  sudi  child  or  children  her  his  said  niece,  Dame  Henrietta 
Pde,  as  shonid  attain  the  age  of  twenty-fire  years,  or  being  a  dau^ter  or  daughters^ 
diouid  many  under  that  age  wit^  the  consent  of  their  parents  or  of  the  surrivor,  or 
<rf  their  respeotive  guardian  or  goardians ;  the  right  or  share  of  such  child  or  children, 
respectively,  to  be  a  rested  interest,  and  transmissible  to  his,  her,  or  their  personal 
representatives,  notwithstanding  his,  her,  or  their  subsequent  death  in  the  lifetime  of 
his  said  niece,  Dame  Henrietta  Pole.  And  he  thereby  gave  his  said  trustees, 
respectively,  full  power  and  authority,  during  [321]  the  minority  of  the  said  children, 
or  until  the  marriage  of  the  daughters,  respectively,  with  such  consent  as  aforesaid, 
to  pay,  apply,  and  dispose  of  all  or  any  part  of  the  income  of  his,  her,  or  their 
expectant  snare  or  shares,  of  and  in  the  said  securities,  in,  for,  or  towuds  his,  her,  or 
their  respective  maintenance  and  education.  And  as  to  any  surplus  of  any  suoh  re- 
spective income,  to  invest  the  same,  from  time  to  time,  in  like  securities,  together  with 
Hie  intmst  of  the  aocumulations ;  and  to  stand  possessed  of  all  such  accumulated 
aecurities,  in  trust  for  the  person  or  parsons  who  should  be  ultimately  entilJed  to  the 
principsl  from  whence  the  respective  accumulations  should  arise.  And  in  case  there 
should  be  no  son  of  her,  his  said  niece,  who  should  attain  the  age  of  twenty-five  years, 
nor  any  daughter  of  her,  his  said  niece,  who  should  attain  that  age,  or  marry  with 
such  consent  as  aforesaid,  then  he  directed  that  his  said  trustees  should  stand 
possessed  of,  and  interested  in  the  said  securities,  so  to  be  purchased  as  last  aforesaid, 
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and  all  accumulations  thereof,  in  tnut  for  his  said  niece,  Dame  Henrietta  Pole,  and 
her  executors,  administrators,  and  assigns. 

Lady  Pole  had  three  children,  and  the  first  qaestioD  was,  whet^ier  the  gift  to  such 
of  the  ohildren  as  should  attain  twenty-fiTe,  was  or  not  void-  for  remotenen. 

Mr.  Kindersley,  for  the  Plaintiff. 

Mr.  C.  P.  Cooper,  Mr.  Turner,  Mr.  Boupell^  Mr.  Tennant,  Mr.  Hefcheringtoo,  Mr. 
Tremenheere,  ana  Mr.  Foster,  for  otiier  parties. 

Danes  v.  Fi^er  (R  Beavan,  201)  ana  Nemmim  t.  Nemmm  (10  SimoM^  51)  were 
referred  to. 

[322]  Thk  Master  of  ths  Bolus  said  he  could  hardly  doabt  of  tiie  validity  of 
thegifL 

A  further  question  arose  in  this  case.  Lady  Elisabeth  Villiers,  a  ward  of  Coart, 
was,  amongst  other  property,  entitled  to  one-fourth  share  of  this  legacy  of  £50,000. 
A  marriage  being  in  oontemfdation,  a  reference  was  made  to  the  Master  to  asoertain 
what  was  her  property. 

The  Master  reported  the  particulars  of  her  property,  omitting  however,  all  menti<Hi 
of  her  reversionary  interest  in  this  legacy. 

By  the  propouls,  the  intended  husband  proposed  that  the  whole  of  the  intended 
wife's  fortune  should  be  settled  on  the  following  trusts,  &c,  &c,  and  also,  that  the 
settlement  should  contain  a  provision,  that  any  property,  whether  real  or  personal, 
exceeding  £3000  sterling  in  value  on  eaoh  aoquitition,  whidk  me^  be  in  any  manner 
acquired  oy  Lady  Elizabeth,  or  by  her  uid  her  said  intmded  husband,  in  her  rights  at 
any  one  time  during  the  said  intended  marriage'  should  be  settled. 

"By  the  settlement,  dated  the  11th  of  JiHy  184S,  the  property  specified  in  the 
Master's  report  was  aetded,  and  the  intended  husband  and  wife  covenanted  to  settle, 
all  and  singular  such  real  and  personal  estate  whatsoever,  if  any,  of  the  value  or 
amount  in  each  instance  of  £3000  or  upwards,  to  which  the  said  Lady  Elizabeth,  or 
the  said  Frederick  William  Ghilde  Villiers,  in  her  right,  thouid  at  any  time  or  timee, 
during  the  sdd  intended  mama^,  become  entitled,  whether  by  devise^  desooil^ 
bequest,  succession,  gift,  or  otherwise  howsoever. 

[323]  A  question  arose,  whether,  as  the  covenant  referred  to  fature  aoquieitioDfl, 
the  fund  not  specified  was  subject  to  the  trusts  of  the  settlement. 

The  Master  of  the  Bolu  TLord  Langdale].  This  lady  being  a  ward  (rf  Court 
and  an  iofauit,  it  was  referred  to  the  Master,  to  inquire  of  wut  her  fortone  oonsisted. 
The  Master  found  that  certain  things  constituted  her  fortune,  which  he  specified  in 
his  report,  omitting,  however,  the  fund  in  question.  The  proposal  made  by  ber 
intended  husband  was,  that  the  whde  of  her  fortune  should  be  settled ;  and  an 
assignment  was  executed  to  trustees,  which  only  comprised  the  specific  property 
found  by  the  Master's  report.  The  settlement  contains  a  covenant  to  settU  tS\ 
property  exceeding  the  amount  of  £3000,  to  which  the  wife,  or  the  husband  in 
her  right,  should  oecome  entitled.  There  can,  I  think,  be  no  doubt  that  this 
profMrty  was  intended  to  be  settled,  though  by  aeddent,  it  was  omitted  to  be 
spedfied. 


[324]   GUENDSNINO  V.  GUNDENINO.   MorA  16,  1846. 

The  word  "money,"  by  itself,  in  a  will,  means  money  strictly  and  nothing  else,  bat 
when  used  in  connexion  with  other  words,  it  may  have  a  much  more  extended 

signification. 

A  testator  bequeathed  to  his  wife  the  interest  of  his  money  and  the  use  of  his  goods 
for  life ;  at  her  death  he  j^e  certain  legacies  and  the  remainder  of  his  property  to 
his  brothws  and  sisters.   Held,  that  tiie  widow  was  entitled  to  the  residue  for  life. 

The  testator  bequeathed  as  follows : — "  I  bequeath  to  my  wife  the  interest  of  my 
money,  and  the  use  of  my  goods  for  her  life ;  at  her  death,  I  wish  £200  to  be  given 
to  the  Lord's  poor  of  Salem  Chapel  Court,  Wardour  Street,  Soho ;  £100  to  St 
George's  Hospitel  y  £100  to  the  St.  Marylebone  New  Alms  Houses ;  £160  to  my  poor 
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relations  at  Esseoden,  and  the  remainder  of  my  property  to  be  equally^ divickd  between 
my  brothers  and  sisters  ;  my  wardrobe  to  be  equally  divided  between  my  brotJien. 
Mb  of  September  1837,  James  Glendening." 

The  testator  died  in  1843,  and  the  principal  part  of  his  property  consisted  of 
money  in  the  funds.  The  remainder  of  his  property  connsted  of  about  £50  cash,  and 
a  few  diatteh. 

Mr.  C  P.  Coopec  and  Mr.  Shebbeare,  for  the  widow.  The  testator  intended  to 
give  tlie  ioocnne  at  the  whoto  of  his  ]»merty  to  his  wife.  The  word  "  money  "  will 
pass  stock  in  t^e  funds.  In  Rogers  v.  Thomas  (2  Keen,  8),  the  bequest  was  of  "  all 
which  might  remain  of  her  money  after  her  lawful  debts  and  legacies  were  paid," 
and  it  was  held  that  the  residuary  estate  passed.  So,  in  Dcwson  v.  Oaskoin  (2  Keen, 
14),  the  residuary  personal  estate  was  held  to  pass  by  the  words,  '*  whatever  remained 
ui  money."  A^in,  die  word  "goods ''is  sufficient  to  pass  the  residue;  KendaU  v. 
Kendall  (4  Ruse.  360).  Here  it  is  [32D]  evident,  Uiat  the  testator  intended  t^e  widow 
to  enjoy  everything  tor  life ;  for,  until  her  death,  there  is  no  gift  over.  The  state 
of  the  assets  are  sudi,  that  if  Uie  word  "money"  be  oonmied  to  mere  readv 
money,  there  will  not  be  sufficient  to  provide  for  the  legaoies  payable  on  the  widow's 
death. 

The  eonstnution  Gootended  for  by  the  IMendants  would  give  the  widow  an  income 
of  no  meat  than  50  shillings  a  year. 

Mr.  KiDdersley  and  Ur.  Csjnpbell,  fw  the  brother  and  sistw.  Neither  the  word 
"money  "nor  the  word  "goods  will,  of  itaetf,  pass  money  in  the  funds  or  residue, 
unless  there  be  something  in  the  will  to  extend  its  natural  meaning.  (Kendall  v. 
KenddU,  4  Kuss.  360,  and  see  fFiUis  v.  Plaskstt,  4  Beavan,  208).  Here  there  is  a  gift 
to  the  widow  for  life,  expressly  limited  to  the  interest  of  the  testator's  money,  and  the 
use  only  of  his  goods,  evident^  meaning  household  furniture.  After  this,  there  is  a 
distinct  and  immediate  gift  of  the  "  remainder  of  his  property  "  to  his  brothers  and 
sisters.  The  wardrobe,  which  would  not  be  a  very  appropriate  gift  to  l&e  wife,  is  given 
at  once  to  the  brothers.   This  aids  our  construction. 

The  state  of  a  testator's  property  is  never  refened  to  in  aid  of  die  construction  of 
a  will  of  pn«ooal<7,  beeause  tiie  will  speaks  at  tiie  death  of  the  testator ;  and  when  a 
testator  makes  his  will,  it  is  imoertain  what  the  state  of  his  property  may  be  at  his 
decesse.    Gosden  v.  DoOeriU  (1  Myl.  &  K.  p.  69). 

[326]  Tax  Mastkb  of  the  Bollb.  In  construing  wiUs,  the  Court  endeavours  to 
give  such  a  oonstruetion  to  the  words  as  will  make  tm  whole  context  consistent  with 
the  apparent  general  intention  of  the  testator. 

In  this  case,  it  appears  clear  that  this  testator  intended  to  dispose  of  the  whole 
<A  his  property  by  his  wilL  He  has  specified  particular  portions  of  it'only,' namely,  his 
mon^,  his  goods,  and  his  wardrobe,  but  he  has  also  used  the  general  word  "  property," 
sad  it  seems  plain  he  intended  to  (Uspose  of  the  whole.  He  gives  the  interest  of  the 
mon^  and  the  use  of  his  goods  to  his  wife  for  life ;  and  at  her  death,  he  gives  certain 
pseuniary  l^jaoiee^  and  he  gives  tiie  remainder  of  his  property  to  his  brothers  and 
aitSrs.  Wluit  is  tite  time  to  which  he  here  refers  1  I  Imin]^  that  looking  at  the 
stmofcure  of  diia  will,  it  refers  to  tiic  wife's  death. 

That  the  will  is  not  quite  conostent  is  evident  He  gives  the  remainder  <tf  his 
{voperty,  and  afterwards  his  wardrobe :  so  that  the  wardrobe  was  not  comprised  in 
"the  remainder  of  his  property,"  but  it  was  the  sort  of  property  which  the  wife 
would  not  require  after  his  death,  and  therefore  everything  except  the  wardrobe  is 
given  to  the  wife  for  life.    Th^  seems  the  most  oonaiatent  interpretation  of  the  will. 

None  of  these  cases  are  perfectly  clear.  Consistently  with  tiie  ordinary  mode  of 
expression,  an  extended  meaning  may  be  given  to  the  word  "  money."  We  hear 
perams  dail^  talking  of  thor  numtjf  in  the  fimdsy  meaning  thereby  |>er|»etual  Oovem- 
ment  annuities ;  and  the  term  money  has  acquired  a  popular  meaning  in  many  other 
like  eases.  I  jgree,  that  if  you  take  the  word  *'  money '  by  itself,  it  means  money  in 
H«  sbict  [3871  sense,  and  nothing  dae ;  but  when  used  in  connexion  with  other 
words,  it  may  nave  a  mooh  more  extended  signifiration.  There  is  nothing  new  in 
that  constooction  of  the  word,  for  in  the  old  Boman  law,  the  word  pecunia  was  held 
to  pass  imerty  d  every  description.   (See  2  Keen,  19,  note.) 

I  am  01  <^nnion  that  the  widow  is  entitled  to  this  property  during  her  life. 
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[837]  Fabraht  9.  Nichols.  Marth  21, 1B46. 

[&  a  IS  L.  J.  Ch.  269.] 

The  word  "iasue  "  may  be  restricted  so  as  to  mean  children,  and  wmvvnAy  the  word 
"ehildren"  may,  from  the  context^  be  enhuged  so  aa  to  be  oons^ed  "ime;" 
each  ease  depnids  oo  the  peculiar  exi»eBsioBS  need,  and  the  structure  of  the 
sentences.  If  die  ease  be  doubtful,  the  Court  prefers  that  oonsknetioB  whidi  will 
moat  benefit  the  testator's  fsmily,  on  the  suHKMitioD  that  this  mnafe  more  nearly 
oorrespond  with  hia  intention. 

The  testator,  by  his  will  dated  in  1798,  directed  the  rest  and  raaidae  of  his  estate 
and  effects  to  be  held  in  trust  for  his  three  dau^tera,  Mary,  £3ixabeth,  and  Fanny, 
one  moiety  of  their  respective  riiares  to  be  transferred  to  each  on  attaining  twenty- 
three.  Aiid  as  to  the  other  moiety,  to  pay  the  interest  to  his  daughters  during  their 
lives ;  and  from  and  after  tiie  respective  deceases  of  his  said  daudbters,  thm  that  his 
trusteed,  &c.,  should  stand  poeseased  of  and  interested  in  the  said  respective  moieties 
of  his  said  daughters,  of  and  in  the  said  trust  monies,  stocks,  funds,  and  securities, 
in  trust  for  all  and  every  the  respective  imas  of  his  sud  dai^ters,  H&etA«r  urns  or 
doM^Un^  living  at  the  time  <rf  the  respective  deceases  of  his  said  dw^ghtera,  in  equal 
shares  and  proportioiu^  and  to  be  pua  and  p»aUe,  if  sons,  on  their  attaining  their 
respective  ages  of  twenty-one  years,  aiui  if  (un^^tera,  at  tAieir  respective  ages  of 
twenty-three  years.  But  if  any  or  either  of  hia  said  daughters  should  depart  this 
life  without  leaving  any  tuck  urue,  or  having  left  any  issuer  all  such  issue  should  happen 
to  depart  this  life  oefore  attaining  their  re-[33Q«pective  ages  of  twenty-one  years, 
being  sons,  and  being  daughters,  their  respective  ages  of  twenty-three  years,  then 
upon  tnist  that  his  trustees,  &c.,  should  stand  possessed  of  tiie  part  or  share,  or 
proportion,  parts,  shares,  or  proportions,  of  his  said  daughter  or  daughters,  who 
should  depart  this  life  without  leaving  any  isnif,  or  having  left  any  issue,  such 
issue  should  not  live  to  attain  a  vested  interest  of  and  in  such  trust  monies,  stocks, 
funds,  and  securities,  and  the  interest,  dividends,  and  annual  proceeds  thereof,  in  trust 
for  his  surviving  daughter  or  daughters,  and  their  respective  issues ;  and  to  be  paid, 
Msi||ned,  and  tranaferred  to  them,  at  tiie  ti'mei  and  in  the  same  manner  as  their 
orieind  puts,  shares,  and  proportions,  of  and  in  the  aud  tmat  nMHues,  stocks,  funds, 
and  securities,  would  become  payable,  assignable,  and  toansferable. 

Provided  always,  that  if  all  nis  said  three  daughters  should  depart  this  life  without 
leaving  any  issue,  or  having  left  any  issue,  all  such  issue  should  depart  this  life 
before  attaining  a  vested  or  transferable  interest  in  suoh  trust  monies,  &c,  then  he 
willed  and  directed,  that  the  trustees,  &o.,  should  stand  possessed  of  the  trust 
monies,  stocks,  funds,  or  securities,  in  trust  for  his  next  of  kin. 

The  testator's  daughter,  Mary,  died  in  1S45,  leaving  three  children  and  ten  grand- 
children surviving  her.  She  had  bad  another  child  who  had  predeoeaaed  her,  leaving 
two  children,  6.  H.  Nichols  and  £Ua  Niehola. 

The  question  was,  as  to  the  meaning  of  the  word  "  issue." 

Mr.  Boupell  and  Mr.  Campbell,  for  the  Plaintiflb.  Though  the  word  "issue  "  will 
comprehend  all  dft{329Tecendant8,  yet,  upon  the  particular  words  used,  it  may  be 
confined  to  children.  StbUy  v.  Perry  (7  Ves.  822),  Honepool  v.  Waism  (3  Ves.  383). 
Here  the  testator  has  put  his  own  construction  on  the  word,  and  has  defined  the 
meaning  of  the  expression  to  be  "sons  or  daughters."  The  subsequent  expreaaions 
cannot  be  taken  as  extending  the  previous  restncted  sense  of  the  word. 

Mr.  Kindersley  and  Mr.  Waley,  for  the  children,  G.  H.  Nichols  and  E.  Nichols, 
contended  that,  as  issue  living  at  the  death  ci  the  mother,  they  were  entitled  to 
jMrticipate  in  the  fnnd.  They  argued,  tibat  the  word  "  issue  "  was  unrestricted,  and 
the  other  words,  "  sons  or  daughters  "  were  equally  so,  for  whether  children  or  grand- 
children, they  were  stitl  sons  and  daughters.  That  the  words  sons  and  daughters  were, 
therefore,  equivalent  to  "  males  or  femides."  That  even  the  wwd  "  children  "  might  be 
extended  to  mean  grandchildren,  Q<de  v.  Bennet  (Ambler,  681).  That  their  construction 
was  dear  from  the  gift  over  on  failure  of  "  any  issue,"  which  shewed  that  the  testator 


Digitized  by 


IN  BE  LOVELL 


371 


did  not  intend  that  the  property  should  eo  over,  until  all  the  issue  of  his  daughters  had 
been  exhausted.   That  the  Court  would  give  such  a  eonvenient  coDstmction  to  the 
words,  as  to  make  the  provision  extend  to  all  the  family. 
Mr.  Boupell,  in  reply. 

The  Mastkr  op  the  Bolls  [Lord  LangdaleJ.  In  asoertsining  the  true  effect  and 
meaning  of  a  will,  you  are  to  look,  not  at  particular  words  onlv,  but  you  must  have 
n^ard  to  the  whole  cratext,  and  see  how  [880}  ^  partionur  words  are  affected 
by  the  other  expressions  in  the  sune  will,  ^ua  is  o<»utaDtly  done  in  axleaTouring 
to  ascertain  the  effect  of  the  words  "  issue  "  and  "  children."  The  word  "  issue  "  may 
be  resbrioted  so  as  to  mean  children ;  and,  conversely,  the  wud  "  children  "  may,  from 
the  ODD  text,  be  enlar^d  so  as  to  be  construed  "  issue  "  generally.  Each  case  depends 
oo  the  peculiar  expresaiims  used,  and  the  strueture  of  the  sentences ;  but  if  the  case 
be  doubtful,  the  Court  so  far  as  it  can  will  prefer  that  couBtruction  which  will  most 
benefit  the  testator's  family  gener^ly,  on  the  supposition  that  this  must  more  nearly 
correspond  with  his  intention. 

In  this  particular  case,  the  trust  is  declared  "  for  all  and  every  the  respective  issues 
of  his  said  daughters,  whether  sons  or  daughters,"  Ac.,  &c. 

On  the  meaning  of  theee  words,  standing  by  themaelves^  I  can  have  no  donbt ;  the 
testatOT  qteaks  of  the  iasae  <rf  his  daughters  "whether  scnu  or  dauffhten."  The 
safaaequent  words  "aneh  issue  "  is  a  relative  expresrion,  and  the  gsaeru  rule  is  to  go 
back  to  tile  hut  antecedent,  and  we  there  find  the  "issue"  uuited  to  "sons  or 
daughters."  I  think  that  the  testator  must  be  understood  to  have  put  his  own 
constructioo  on  the  word  "issue,"  and  to  mean  the  "srais  or  daughters"  of  his 
daughters. 

It  is  said,  that,  from  the  context,  I  am  to  collect  a  different  meaning ;  that  the 
expression  "  sons  or  daughters  "  is  not  used  in  its  ordinary  sense,  and  confined  to  the 
first  stage  of  the  issue  of  the  daughters  j  but  must  mean  something  more  general, 
namely,  "males  or  females."  These  words,  "sons  or  daughters,"  would  not  then 
have  any  restrictive  effect,  and  the  word  issue  [831]  would  be  left  in  its  original 
large  signification.  The  effect  would  be  to  sbrike  out  the  w«<cb  "whether  sons  or 
daogfaters  "  altogether. 

Then  comes  the  argument  from  tiie  gift  over,  on  the  daughters  dying  without 
leaving  "any  issue."  That  is  the  most  important  argument ;  but  I  do  not  think  it  is 
capable  of  being  sustained,  because  the  testator  in  using  the  word  "  issue  "  has  expressed 
himself  very  vaguely.  He  speaks  of  "  issue,  whether  sods  or  daughters,"  and  after- 
wards "such  issue,  and  "any  issue;"  and  I  think  he  refers  to  some  antecedent 
meaning,  namely,  the  issue  restricted  to  sons  or  daughters. 

I  am  of  opinion  that  the  restriction  put  on  the  words,  in  the  first  instance,  is  not 
enlarged  by  the  subsequent  expressions ; -and  the  declaration  of  the  Court  must, 
therenorc,  be  in  favour  of  the  restricted  sense.  The  effect  is,  to  deprive  two  of  the 
parties  of  that  share  to  which  their  mother,  if  she  had  lived  a  Utue  longer,  would 
have  been  entitled. 

[332]   ^"  re  LOVKLL.   April  15,  1846. 

Upon  a  taxation,  not  in  a  cause,  a  sum  was  found  due  to  a  solicitor  from  his  client. 
Held,  that  to  compel  payment,  proceedings  must  be  had  under  the  old  practice,  and 
not  under  the  11th  Order  of  August  1641. 

In  November  I84S  Mr.  Carey  obtained  an  order  for  the  taxation  of  his  solicitors', 
Messrs.  Lovell's  bill,  and  in  March  1846  the  Master  found  that  £100,  15b.  7d.  was 
due  to  the  solicitors.    An  application  was  made  for  payment,  but  declined. 

Mr.  Kinderstey  now  applied  for  process  to  compel  payment,  and  {the  proceeding 
not  being  in  a  cause)  a  question  was  raised,  whether  the  solicitors  were  entitled  to  an 
attachment  under  the  11th  General  Order  of  August  1841  (Ordines  Can.  166),  or 
must  proceed  as  hereUrf^.   (See  Seton  on  Decrees,  432.) 

The  Mastkr  of  ths  Rolls  [Lord  Lan^dale].  You  must  proceed  under  the  old 
praotice :  take  an  order  for  payment  within  ten  days.  (See  In  re  Blake  and  Toun^, 
9  Beav.  209.) 
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HARTDT  V.  SEDGWICK 


[388]  Hartih    Skdgwioic.  /mm  2,  3, 1846. 

[S.  C.  10  Jur.  463.  Dissented  from,  SoeUtd  Q^niraU  de  Pari$  t.  Tmmnaaigt  Vmm  Coagmuft 

Limted,  1884,  14  Q.  &  D.  425.] 

On  a  quesdon  of  priority  of  incumfaraneas  on  shares,  notdoe  to  one  of  a  jouit  stock 
company  is  not  notice  to  the  company. 

A.  held  slures  as  trustee  and  executed  a  deolaratton  of  trusty  bat  no  notioe  was  given 
at  the  office  of  the  company.  A.  aftemrds  mortgaged  his  shans  to  secure  his 
private  debt  Notioe  of  this  mort^ige  vas  given  to  toe  company,  and  was  entered 
in  their  books.   Held,  that  1^  mortgagee  bid  {Miori^  orer  tiio  «8sM  que  inuL 

The  Book  Life  Assurance  Company  was  a  proi>rietary  joint  stock  company, 
established  by  deed  in  1807,  by  the  stipulations  in  which  every  proprietcH*  was  under 
an  obligation  to  keep  on  foot  assurances  in  the  company,  to  the  extent  (tf  £S  on  each 
share  held  by  him  in  the  capital  of  the  ccHnpany.  In  1822  John  Sedgwick  was  insured 
in  the  company  to  the  extent  of  ^£2000,  which  enabled  him  to  hold  400  shares  in  the 
company  though  he  possessed  none.  At  the  same  time,  Robert  R  Dunlop  being 
desirous  of  increasing  the  number  of  his  shares  without  inoreasing  his  insurance, 
arranged  with  John  Sedgwick  to  purchase  200  shares  and  transfer  t^«m  into  the 
name  of  John  Sedgwick  as  his  trustee.  This  was  acoordin^y  done,  and  on  the  6th 
of  November  1822  Sedgwiek  ntve  Dunlop  a  written  declaration  that  he  held  them  in 
trust  No  notice  was  ever^ven  to  the  Bock  Office  of  the  declaration,  or  of  the 
natore  of  the  tmnsaotion,  but  Sedgwick  remained  the  ostennUe  ovner  of  the  sharea, 
received  the  dividends,  uid  accounted  for  them  to  Dunlop. 

After  this,  in  August  1833,  Sedgwick  mortgaged  the  200  shares  to  Mrs.  Sutherland 
for  Becuring  £800,  and  notice  of  the  assignment  was,  three  days  after,  given  to  the 
Rock  Office,  and  entered  in  their  books.  Further  advances  were  afterwards  made  to 
Sedgwick  by  Mrs.  Sutherland  on  the  security  of  the  shares  and  other  property ;  and 
notice  was  given  to  the  office.  By  subsequent  arrangements  between  them,  some 
part  of  the  property  included  in  uie  security  was  reuised,  and  the  mortgage  debt 
became  reduced. 

[3341  Sedgwick  became  insolvwt,  and  the  fraud  being  disoovwed,  the  suit  was 
instituted  by  the  rejKvsentatives  of  Mrs.  Sutherland,  against  the  representatives  of 
Dunlop  and  others,  for  the  purpose  of  establishing  the  priority  of  Sntiierland  over 
Dunlop,  and  to  obtain  payment. 

Mr.  Turner  and  Mr.  Stevens,  for  the  Phuntiffs.  Dunlop  neglected  to  give  notice 
of  the  trust  in  his  favour,  and  Mrs.  Sutherland  having  first  given  notice,  obtained 
thereby  priority  over  him.  Dearie  v.  HaU  (3  Buss.  1),  Loveridge  v.  Cooper  (3  Buss.  30X 
Foster  v.  Blackstone  (1  Myl.  &  K.  297,  and  9  Bti.  332),  EOg  v.  Bridget  <2  Y.  &  Q 
(C.  C),  486),  Greening  v.  Beckford  (5  Sim.  195). 

It  will  be  argued,  that  the  notice  possessed  by  Sedgwick,  a  -^rtner  in  the  Rock, 
affected  the  whole  company,  and  Dmem  v.  Chamherlayne  (11  Simons,  123),  will  be 
relied  on  for  that  proposition,  but  that  case  has  been  since  overruled  by  the  Judge 
who  pronounced  it.  Thompson  v.  Speirs  (13  Simons,  469).  It  would  be  extraordinary 
that  all  the  shareholders  should  be  deemed  to  have  notice  of  a  fraud  committed  by  one 
of  their  body,  which  he  would  natundly  conceal  from  them.  By  the  n^Iigence  <A 
Dunlop,  Sedgwick  was  enabled  to  practice  a  fraud,  which  no  prudence  or  caution, 
on  the  part  of  persons  dealing  with  him,  coukl  have  protected  them  from;  MrsL 
Sutherhmd  therwore  has  a  bettor  equity. 

Mr.  Teed  and  Mr.  Hargrave,  for  a  subsequent  incumbrancer. 

Mr.  Oaselee,  for  the  Bock  Company,  submitted,  whether  in  the  absence  of 
Sedgwick,  who  was  out  of  the  jiuisdio-[33S]-tion,  thwe  could  be  a  sale  of  the  ahares 
as  asked  by  the  Plaintiffs. 

Mr.  Kindersley  and  Mr.  Heathfield,  amlni,  for  the  parties  representing  Dunlop, 
argued,  first,  that  the  assignment  of  1833  was  insufficient  in  fonn ;  it  purported  to 
assign  "  all  tiiose  200  shares  of  Aim,  tiie  said  J.  Sedgwick,"  then  standing  in  his  nun^ 
without  specifying  the  numbers. 
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jTHX  Hastes     tbm  Bolul  But  it  appean  fnns  tiie  eridence  he  had  no  others.] 

Seoondly,  that  thtt  nxbseqaent  dealings  between  Bira.  Sotiiarland  uid  Sedgwick  so 
niied  the  nature  of  \he  teansaction  and  the  situation  (rf  the  paitiee,  as  to  defray  the 
effect  of  the  notice  to  the  company. 

Thirdly,  tkat  the  technical  and  modem  doctrine  of  notice  did  not  apply  to  this 
case ;  and  that  if  it  did,  then,  that  the  rule  of  law  was,  that  notice  to  one  partner 
was  notice  to  all,  and  that  such  rule  was  totally  independent  of  the  number  of 
p&rtners,  and  applied  as  much  to  a  case  of  numerous  parties  as  to  one  of  a  limited 
number.  That  the  cases  Duncan  v.  ChamijerlayM^  and  Thompton  v.  Speirs,  applied  only 
to  the  statutory  doctrine  of  '*  order  and  dupotUum  "  and  not  to  a  trust,  where  no  notice 
was  necessary  to  peifeet  it,  Piakett  t.  Wright  (2  Hare,  p.  137,  affirmad  by  the  House 
of  Lords,  13th  August  1846^,  the  declaration  of  trust  being  sufficient  for  that  purpose. 
That  a  trustee,  dealing  with  ^ust  property,  could  not  give  to  his  incumbrancer  a 
better  title  than  he  had  hinudf,  unless  he  passed  a  l^al  title  (see  Ord  v.  White,  3 
Beavan,  357) ;  that  this  was  a  case  of  aa  equitable,  and  not  [836]  of  a  legal  interest, 
and  that  Sutherland  could  not  enforce  it  at  law. 

Mr.  Turner,  in  reply. 

Thb  Mastkr  of  the  lioLLS  [Lord  Langdale].  This  is  one  of  those  unfortunate 
cases,  where  the  Court  is  called  on  to  determine,  which  of  two  innocent  persons  is  to 
bear  the  loss  occasioned  by  a  very  serious  fraud  of  a  third  party. 

In  the  view  I  take  of  this  case,  I  may  assume  that  the  principal  Defendant  has 
made  out  the  claim  which  he  alleees  by  his  answer.  The  first  question  which  is 
made  here  is  this,  whether,  inasmncb  as  by  the  constitution  of  the  company  a  share- 
holder is  a  partner,  and  as  by  the  ordinary  rule  of  law,  notice  to  one  partner  is  a 
notice  to  the  others,  it  must  not  be  assumed,  that,  at  the  time  when  the  transfer  was 
made  to  Sedgwick  upon  trusty  the  whole  company  had  such  distinct  notice  the 
creation  of  the  trusty  that  die  same  effnt  is  to  be  given  to  i^  as  if  there  bad  been  a 
regular  formal  notice  given  in  the  usual  muiner.  I  am  of  opinion  that  that  is  not  the 
cue.  It  would  put  an  end  to  that  important  doctrine,  by  which  security  is  afforded 
to  assignments  accompanied  with  notice  to  the  trustee  or  holder,  and  by  which  a  good 
assignment  and  security  is  effected  so  as  to  prevent  its  being  defeated  by  any  subse- 
quent assignment.  There  was  nothing  to  hinder  Dunlop  from  giving  that  notice,  which 
would  have  perfectly  secured  him  against  any  subsequent  dealing  with  this  fund  by 
Sedgwick.  That  notice  was  not  given.  The  result  was,  that  these  200  shares 
remained  standing  in  his  name  in  the  books  of  the  company  unfettered  by  any  such 
notice,  and  he  was  [337]  left  entirely  at  liberty,  without  the  possibility  of  any  other 
parties  guarding  themselves  against  hia  improper  acts,  to  dispose  of  those  shares  in 
any  manner  which  the  rules  of  the  company  flowed ;  and  so  he  continued.  It  is 
alleged,  and  woved  to  some  extent^  that  daring  the  whole  period  which  elapsed  from 
the  tame  oi  this  transfer,  the  dividends  arising  on  the  shares  were  paid  to  Dunlop. 
Having  these  shares  standing  in  his  name  unfettered,  and  being  the  apparent  owner, 
he,  in  the  month  of  August  1833,  applies  to  Mrs.  Sutherland  for  a  loan  of  money,  on 
the  security  of  these  shares  alleged  to  be  his  own.  She  advanced  the  money  to  him, 
and  he  executed  the  assignment.  It  has  been  ingeniously  argued,  that  from  the 
nature  of  that  assignment,  and  the  want  of  a  proper  specification  of  the  particular 
shares  by  numbers,  the  assignment  ought  to  be  held  inoperative  as  to  those  particular 
shares.  I  cannot  agree  with  that  argument,  for  Sedgwick  had  these  200  shares  and 
no  others.  He  assigned  the  shares  of  him,  John  Sedgwick ;  and  it  is  veiy  true,  that 
th^  were  not  the  shares  of  him  John  Sedgwi<^  absolutely :  they^  appeared,  however, 
in  the  books  to  be  his  shares,  though,  if  idl  the  transactions  ralatmg  to  them  had  been 
kooTD,  it  would  have  appeared  that  Uiey  were  subject  to  the  equity  created  by  his 
agreement  to  hold  them  in  trust  for  other  persons,  although  this  had  not  been  stated 
in  such  a  manner  as  to  enable  any  other  person  to  know  it.  I  am  of  opnion,  there- 
fore, that  they  passed. 

Immediately  after  the  assignment  had  been  made,  a  formal  notice  of  it  and  of 
its  purpose  to  secure  money  was  given  to  the  company,  and  entered  in  their  books. 
By  that  means,  this  lady  did  guard  herself  against  any  future  disposition  of  this 
[woperty  by  Sedgwick  to  any  jrarsoD  whatsoever.  She  afterwards  advanced  further 
sums  of  money,  and,  in  October  1834,  the  whole  [388]  amounted  to  £2100, 
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and  other  property,  namely,  some  leaseholds,  polidea  of  insurance,  and  shares  in 
another  office  were  then  included  in  the  security.  Afterwards,  for  arrangements 
between  her  and  Sedgwick  (mho  all  the  time  appeared  to  her  to  be  the  absolute 
owner,  and  appeared  so  only  beouise  Mr.  Dunlop  had  omitted  to  place  anything  upon 
tile  books  oi  uie  oompaby,  or  to  ^to  tbem  any  notioe),  some  part  of  toe  ^mperty 
was  realiaed  and  appued  in  reduction  of  her  donand.  Slw  had  a  perfect  ana  just 
right  to  do  so.  May  not  a  person  who  advances  money  upon  sacurity  to  a  person 
who  seems  to  be  the  owner  of  the  property  pledged,  make  arrangements  with  him  to 
dispose  of  part  of  tbe  property  and  apply  it  in  rMOction  of  the  debt  1  Is  tbere  any- 
thing to  hinder  it,  or  to  prejudice  tbe  ri^bt  over  tiie  property  not  disposed  of  1  If 
any  notice  had  been  then  given  of  the  claim  of  Mr.  Dunlop,  the  case  might  have  been 
otherwise.  He  might,  consistently  with  the  full  satisfaction  (rf  BArs.  Sutherland,  have 
some  right  to  a  management  or  marshalling  of  the  property  in  such  a  way  as  to 
diminish  the  effect  of  the  fraud  committed  by  Sedgwick.  However,  tikere  was  no 
notice,  and  the  consequence  was,  there  was  nothing  to  fetter  Mrs.  Sntiherland  and 
John  Sedgwick,  or  to  prevent  them  deiding  with  that  pnqwrty  in  such  a  way  as  mi^t 
be  agreed  upon  between  tiiem.  Suppose  the  principal  Defendant  to  have  the  r^t  which 
I  have  assumed  him  to  have,  and  tnat  a' trust  were  createc^  he  haa,  in  oonseqnenoe  ot 
that,  a  right  to  ask  for  an  aooount  <rf  all  the  sums  of  money  which  Mrs.  Sutherland 
may  have  received  in  reduction  of  her  demand.  He  may  have  a  right,  oonnstentiy 
with  full  payment  to  her,  to  insist  on  standing  in  her  place,  and  on  the  benefit  of 
her  securities.  Something  of  that  sort  might  or  may  now  be  done ;  but  I  apprehend, 
in  this  state  of  things,  the  Phuntaff  has  a  clear  right  to  have  an  account  ti^en  of  what 
remains  due  upon  those  securities,  and  that  this  ri^bt  is  [339]  to  be  now  maintained 
in  priority  to  Uie  right  which  is  claimed  by  the  pnncipal  Defendant,  supposing  that 
right  to  be  fully  established. 

Other  questions  may  arise  between  die  Co^lefaidants,  but  I  cuinot,  on  this 
occasion,  determine  anything  as  between  them. 


[339]  Tanner  v.  Dancet.  F^.  27, 1846. 

Whether  it  is  regular  to  present  a  petition  to  come  on  witJi  the  cause  on  further 
directions,  for  the  purpose  of  stating  circumstances  occurring  since  the  filing  of  the 
bill,  with  a  view  only  to  the  adjudication  of  the  costs  of  suit    SemhU  not. 

Where  the  fund  is  doBcient,  the  executors'  costs  of  an  administration  suit  are  paid 
thereout  in  priority  of  tiiose  of  the  other  psities. 

This  was  a  bill  filed  by  one  of  several  residuary  lemtees  under  the  will  of  Mrs. 
Mary  Cromwell,  for  the  administration  of  her  estate.  The  accounts  were  ti^en  in 
the  Master^B  office,  and  a  small  balance  was  found  due  from  the  executor  Mr.  Danoey. 

The  cause  cune  on  fw  further  directi(His,  when  a  petition  was  presented  by  the 
Plaintiff  Tanner,  containing  allegations  of  facts  and  conduct  on  the  part  of  Dancey, 
subsequent  to  t^e  filing  of  the  bill,  from  which  the  Plaintiff  sought  to  ehat^ge  him 
with  the  costs  of  the  suit.   The  petition  was  supported  by  affidavit. 

Mr.  Turner  and  Mr.  T.  B.  Sannders,  for  the  Plaintiff,  were  prooeeding  to  open  tiie 
petition,  when, 

Mr.  Kindersley  and  Mr.  Elderton,  for  the  executor,  objected  to  tbe  hearing  of  the 
petition  as  irregular.  They  said,  that  this  was  an  anomalous  proceeding,  and,  if 
countenanced,  would  intooduoe  a  mischievous  and  dangerous  innovation  in  the  practice 
of  the  Court  Here  was  a  suit  for  the  administration  of  an  estate,  a  Pt40]  decree 
was  made,  and  the  case  coming  on  for  further  directions,  the  Plaintiff  presented  a 
petition,  not  for  the  purpose  of  working  out  the  decree,  or  asking  anywing  arising 
out  oi  it,  but  to  induce  the  Court,  in  deluding  the  question  of  costs,  to  be  governed 
by  some  negotiations,  which,  it  was  said,  bad  taken  ^lace  between  the  parties  since 
the  decrees  and  praying  merely  that  the  Defendant  might  pay  the  costs.  That  such 
a  proceeding  was  without  precedent  or  authority.  That  a  Defendant  had  a  right  to 
have  his  cause  determined  on  the  merits  appearing  on  the  pleadings,  and  on  the 
question  of  costs  was  entitied  to  read  his  answer.   (Fanoowwr  v.  BUss,  11  Ves.  458 ; 
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Sowel  V.  George,  1  Mad.  p.  13,  and  see  WhUley  t.  Martm^  3  Beav.  226.)  That  he  was 
not  to  be  deprived  of  that  right,  by  allowing  the  Plaiofeifr  to  present  a  petatAon,  and 
dat  the  Plaintiff  was  not  to  be  permittofl  to  read  his  own  affidavit,  in  oppoaition  to 
lihe  Defendant's  answer. 

Vt.  Turner,  amiri^.  Where,  in  tlie  iwoseoution  of  a  suit,  a  party  pumues  an 
nnreBKHiaUe  and  imprepar  course  of  conduct,  antAiling  on  the  partiea  nnneoessaiy 
eoife^  and  produeing  uaelBis  litigation,  the  Cwut  will  deprive  him  ctf  oosta. 

There  must  be  some  mode  of  bringing  the  faets  before  the  Court  frar  its  adjndioa- 
tion,  and  the  matter  not  being  in  issue,  and  being  subsequent  to  the  fiUng  of  the  bill, 
it  seems  that  the  most  correct  mode  of  proceeding  is  to  bring  it  to  the  attention  of 
tlie  Court  by  petition,  in  order  to  give  the  opposite  party  an  opportunity  of  meeting 
the  new  allegations.  Sir  A.  Hart  held^  that  "  a  letter  written  by  the  Defendant^  the 
executor,  after  bill  filed,  offerins  to  submit  to  arbitration,  mi^t  be  looked  at  on  the 
question  of  costs."    (Meader  V.  M'Cready,  1  Molloy,  119.) 

[341]  The  Mahtkr  or  the  Bolu.  The  coets,  generally,  depend  on  the  proceed- 
ings in  the  suit,  and  the  question  is,  whether  a  Plaintiff  can  alter  the  result  by 
presenting  a  special  petition.  I  must  have  some  authority  for  such  a  proceeding. 
Everybody  acquainted  with  tiie  oourse  of  pnutioe  of  the  Court  knows  how  formidabb 
a  proceeding  a  discussion  of  costs  is  alreaay.  I  must  know  what  the  facto  of  the  case 
are  as  they  stand  on  the  record,  and  I  think  Uiat  it  will  be  more  convenient  to  hear 
the  merits  oi  the  petition  before  deciding  on  ^e  question  of  the  re^^ilarity  of  the 
proceeding. 

Mr.  Turner  and  Mr.  T.  B.  Saunders  then  proceeded  to  open  the  case,  and  to  argue 
the  merits  of  the  petition.  They  insisted,  that  the  Defendant  ought  to  have  no  costs ; 
and,  secondly,  that  the  costs  of  all  parties  should,  in  the  first  instance,  be  paid  rate- 
ably  out  of  the  fund  in  Court. 

Mr.  Boupell  and  Mr.  Hansard,  for  other  parties. 

Mr.  Kinaersley,  omfnk,  said  he  would  not  go  into  the  merits  of  the  petition,  unless 
required  by  the  Court,  and  would  rest  on  the  irregularity  of  the  proceeding.  He 
asked,  that  the  costs  of  the  executor  might  be  paid  out  of  the  fund  in  priority  of  the 
Fluntiff  and  other  vaxHnt,  and  said  that  the  Master  of  tiie  Bolls  had  so  decided  in 
some  former  oase.   (Bee  Ottl^  v.  CfUby,  8  Beavan,  602.) 

Mr.  Turner,  in  re^y,  admitted  that  such  a  decision  had  been  made,  bnt^  with 
regard  to  the  r^lwit;^  <^  proceeding,  he  said,  that  if  such  a  petition  as  this 
were  not  allowed,  matenal  facta  could  never  be  properly  brought  before  the  Court. 

[34S]  The  Master  of  the  Rolls  [Lord  Langdale].  I  do  not  lay  down  any  such 
general  proposition,  but  I  must  egress  my  surprise  and  regret  at  this  sort  of  experi- 
ment being  made ;  and  in  dismissing  this  petition  with  costs,  I  shall  not  waste  more 
time  in  giving  reasons,  further  than  this,  that  in  my  opinion,  the  Defendant  has  done 
nothing  to  forfeit  his  right  to  t^at  which  the  course  of  the  Court  mtides  him  to,  of 
bsvisg  his  costs  of  suit^  ud  he  is  entiUed  to  them  out  of  the  fund,  in  pricmty  to  the 
costs  of  the  oldiw  puties. 

[942]   InreBvxm.  AprUlBrlSie. 
Interest  on  a  bill  of  costs  while  under  taxation  not  allowed. 

Taxation  of  a  bill  was  directed  on  the  terms  of  paying  a  sum  of  money  into  Court 
The  fund  accumulated.  Held,  that  the  solicitor  was  not  entitled  to  the  stock  and 
die  benefit  of  the  accumulations,  but  that  the  whole  must  be  sold  and  the  produce 
a|^)lied  in  -gut  disdiaige  of  the  bill. 

Mr.  Husband,  a  country  solicitor,  obtained  an  order  for  the  taxation  of  the  bills 
of  costs  of  Mr.  Smith,  his  town  f^nt,  upon  condition  of  bringing  the  sum  of  £1000 
into  Court.  (4  Beav.  309.)  This  sum  was  accordingly  paid  into  Court,  and  the 
dividends  had  been  accumulated  since  1841. 

The  bills,  amounting  to  X9176,  6b.  8d.,  were  taxed  at  £S75\,  ITs.  lOd.,  uid  a 
balsnce  of  £2832,  fia.  3d.  was,  on  the  whol^  found  due  to  Mr.  Smith.  Mr.  Husband 
presented  a  petition  for  liberty  to  except  to  the  Master's  report,  but  it  was  dismissed 
with  cottM.  {Ante,  182.) 
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The  ease  now  came  on  apon  petition  to  obtain  a  transfer  of  Uie  fund  and  paTmeat 
of  the  balance  due. 

[848]  Mr.  Kindersley  and  Mr.  W.  T.  S.  Daniel,  for  Mr.  Smith  the  PetitioDer, 
raised  three  points.  First,  they  asked  for  interest  on  the  amoant  due  from  1840, 
vben  it  was  demanded :  on  this  pcnnt  Seton  on  Decrees,  p.  38,  n.,  Oreim  v.  Hwnter 
(2  Yes.  jun.  p.  164),  and  3  &  4  W.  4,  c.  42,  sec  28,  29,  wen  eited.  Secondly,  they 
ashed  for  die  costs  of  the  tazataon  and  of  the  present  petition ;  and  thirdly*  Aey 
contended  that  Mr.  Smith  was  entitled  to  reoeiTe  die  aoemnul^ed  fund  in  Courts  as 
£1000  paid  on  acoount 

The  MAffTBR  07  thk  Rolui  said,  that  he  would  relieve  tiie  Besptwdent's  oounael 
from  some  (A  these  questions ;  that  he  did  not  think  he  could  give  the  Petaticmer 
interest  on  the  bills  of  costs ;  and  as  to  the  fund  in  Court,  he  was  of  opinion  that  it 
must  be  sold  and  paid  over  to  Smith,  input  dischai^  of  his  demand. 

Mr.  Turner  and  Mr.  Cole,  for  Mr.  Husband,  then  went  into  the  partioui&rs  and 
the  circumstuices  attending  the  taxation,  and  argued  therefrom,  that  the  conduct  of 
Mr.  Smith  in  the  mrtter  nad  disentitled  him  to  the  costs  of  taxation  and  of  this 
petition. 

Thk  Mastkb  op  the  Bolu  [Lord  I^ngdale}.  When  I  beard  the  first  petition  I 
considered  this  a  very  painful  ease :  there  were  cireumstanees  of  oondnot  which  I 
oouhl  not  hear  without  great  regret,  and  on  which  it  became  my  duty  to  vrpnm  my 
opinion.   Mr.  Smith  has,  in  oonseqoence  of  these  dreumstances,  sufferad  Tery 

sererely,  but  the  taxation  has  turned  out  creditable  to  him,  for  a  very  small  sum  has 
been  taken  off  his  bill.  Although  several  charges  could  not  be  substantiated  beeauee 
they  had  not  been  paid,  still,  in  point  of  [344  ^'^^y  taxation  has  resulted  in  a 
comparatively  low  sum  being  taken  off,  and  the  amount  is  not  such  as  would,  under 
ordinary  circumstances,  disentitle  him  to  his  costs  of  taxation. 

Then  comes  the  question,  whether  anything  has  occurred  to  deprive  him  of  the 
benefit  of  die  ordinary  rule  laid  down  in  conformity  with  the  former  statute.  I  think 
there  is  not  He  has  been  die  subject  censure^  but  on  taxing  the  accounts,  the 
result  is,  that  so  small  a  sum  has  been  taken  off,  that  I  think  he  is  entided  to  the 
costs  of  die  taxation. 

He  has  asked  for  naymjuit  tA  interest  on  the  amount  found  due :  I  am  of  opinion 
that  he  is  not  entidea  to  interest.  The  subject  is  one  whieh,  having  regaid  to  the 
practice  of  the  Courts  would  require  great  constderadon  befim  intOTest  oouH  be 
allowed.  I  have  heard  it  said,  that  it  would  be  for  the  benefit  not  only  of  the 
solicitor,  but  of  the  client,  that  the  solicitor  should  be  endded  to  interest  on  his 
disbursemente ;  but  I  have  never  before  heard  it  said,  that  it  would  benefit  a  dient  to 
allow  interest  on  his  solicitor's  professional  charges. 

I  must  dismiss  with  costs  so  much  of  this  petition  as  seeks  to  charge  the  Respon- 
dent with  interest ;  I  must  order  the  sale  of  the  fund  in  Court,  and  must  direct  the 
produce  to  be  paid  to  Mr.  Smith,  in  part  dischai^  of  the  £2832 ;  and  I  must  order 
Husband  to  pay  to  Smith  the  balance,  together  with  the  costs  of  the  taxation. 

£346]  Jones  9.  Powell   April  18,  1846. 

The  Court  exendses  a  control  in  respect  of  any  allowance  ordered  to  be  paid  to  a 
testamentary  guardian,  and  on  the  marriage  of  a  female  testamentary  guardian  to 
whom  an  allowance  for  maintenance  has  been  ordered  to  be  made,  inquires  into  the 
altered  state  of  circumstances. 

This  was  a  petition  for  increased  maintenance  of  infante.  The  infante  were  readent 
with  their  mother,  who,  together  with  a  Mr.  Patorson,  had  been  appointed  testa- 
mentary guardians. 

Since  the  last  order  for  maintenance  the  mother  had  married  a  Mr.  Phillips. 

Mr.  Kindersley,  in  support  of  the  petition. 

The  Mastkb  op  the  Rolls.   The  guardian  having  married  again,  it  seems  right 
to  have  some  inquiry.   (See  In  n  (hmcalt  1  Bear.  347.) 

Mr.  Kindersley.   This  is  not  a  case  of  a  guardian  appointed  by  the  Court,  but  a 
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tettunuitaty  guardian,  over  whom,  in  the  absence  of  improper  conduct,  this  Court 
exercises  no  control  (see  Ingham  v.  BidemUlae,  6  Had.  275,  and  DUUm  t.  Ctukellt  4 
Bra  P.  G.  (TomL),  306) ;  and  then  only  on  a  ImU  being  filed.  Testamentary  guardians 
differ  materially  from  gtwrdians  appoiuted  by^the  Court.  "  If  a  feme  guaraian  marry, 
the  gnardianship  is  oxAi  transferred  to  the  husband,  nor  shall  it  be  forfeited  by  the 
attsinder  or  misaemeanor  of  the  husband  "  (4  Com.  Dig.  384),  and  inch  a  guudianship 
giren  to  two  or  more  will  sorrire  on  the  death  of  one.  Here  Mrs.  Phillips  is  not  tm 
sde  guardian,  Mr.  Paterson  is  entitled  to  the  joint  guardianship. 

ra461  The  Mastkb  of  the  Rolls  [Lord  LangdaleJ.  Where  a  feme  sole  appointed 
by  toe  Court  to  be  guardian  of  infante  marries,  the  first  thing  is  to  refer  it  to  the 
Master  to  appoint  a  guardian,  not  for  the  purpose  of  removing  her  from  the  guardian- 
ship, but  to  ascertain  what  ought  to  be  done  under  the  altered  state  of  circumstances. 

The  Court  does  not  ordinarily  interfere  with  a  testamentary  guardian,  but  it  has 
an  undoubted  control  over  any  lulowanoe  direoted  to  be  paid  to  him,  and  if  such  a 
guudian,  being  a  feme  sole,  marries,  it  seems  right  to  see  what  ought  to  be  done.  It 
may  probably  be  uie  most  beneficial  t^ing  to  continue  the  feme  covert  guardian,  but  it 
oughti  in  some  way  at  other,  to  iqipear.  I  think  I  most  rei^aire  it  to  be  shewn  b^ 
af^vit,  that  it  will  be  for  the  benefit  of  the  infants  to  omtmue  to  reside  with  Uieir 
mother,  notwithstanding  her  second  marriage. 


[047]  Maldkn  a  Ftson.  Jfonft  IS;  1846. 

Where  a  bill  for  specific  performance  is  filed  hy  a  purchaser,  and  it  turns  out  that  the 
vendor  cannot  make  a  good  title,  the  bill  is  dismissed,  but  without  costs. 

This  was  a  bill  filed  by  the  purchaser  against  the  vendor  for  a  specific  performance. 
The  Defendant  by  his  answer,  insisted  he  could  shew  a  good  title.  A  inference  was 
iDsde  to  the  Master  on  ^  title,  and  it  turned  ont  that  the  Defendant  was  unable  to 
■lake  a  good  title  to  the  fvemises,  and  Uie  rep(Ht  had  been  confirmed. 

This  cause  came  on  upon  the  report^  when, 

Mr.  Blozani,  in  the  absence  of  Mr.  Turner,  for  the  Plaintiff,  asked  that  the  bill 
might  be  dismissed  without  costs ;  leaving  the  purchaser  to  his  remedy  at  law ;  he 
dted  Lord  Anson  v.  Hodges  (p  Simons,  227). 

Mr.  Ejoderaley,  ootkU^, 

Thomas  v.  Denng  (1  Keen,  729)  and  Anton  v.  Hodges  (5  Simons,  227)  were  cited. 
The  Mastbb  of  the  Bolls  [Lord  Langdaie].   My  impression  is,  that  in  such 
esses  the  bill  is  dismissed  without  costs.   I  Uiink  that  tiiis  has  now  become  the  rule. 


[8tt]  BowLiT  VL  Adams.  Jfonft  28,  Jwne  27,  1846. 

Motim  by  a  party  to  a  snit  to  stay  proceeding  to  sell  an  estate  pending  an  appeal 
refused  with  ooc^  the  ajqilicant  not  having  himself  appealed. 

This  cause  is  reported  (7  Beavan,  395,  548).  It  there  appears,  that  die  testator 
gsve  two  leeaoies  of  £12,000,  payable  primarily  out  of  his  "surplus  capital,"  but 
charged  in  the  second  place  on  his  real  estate.  The  bill  charged  the  executors  with 
wilful  default  in  not  having  obtained  payment  of  t^e  legacies  out  of  the  "  surplus 
•capital"  In  that  respect  it  failed,  but  the  le^tees  having  made  hon&  fide  endeavours 
to  realize  the  primary  fund  onTwhich  legacies  were  charged,  [but  having  failed  to 
prove  the  existence  of  such  primary  fund,  by  reason  of  the  non-production  of  the 
'Seoount  books,  the  real  estate  (being  the  secondary  fund)  was  directed  to  be  sold  for 
ptymmt  of  the  legunee.  Part  of  uie  real  estate,  Uius  directed  to  be  sold,  had  been 
devised  to  William  Wyatt.  The  Plaintiff  had  appealed  to  the  House  of  Lords  from 
the  decree  of  Uie  Master  of  the  BolU,  but  not  from  the  order  directing  the  sale  of  the 
real  estate. 

William  Wyatt  had  not,  however,  lodged  any  appeal. 

Mr.  Wisy,  tot  W.  Wyatt,  now  moved  to  stay  uie  sale  pending  tiie  vppoeX.  He 
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argued,  that  if  the  judgment  were  revened,  thwe  would  be  no  naoeesitj  for  selling 
the  real  estate,  as  it  was  only  subject  to  a  secondary  liability  ;  and  that  it  woold  be 
an  irreparable  injury  to  the  party  wtitled  to  the  estate  to  have  a  forced  sale,  should 

it  afterwards  turn  out  to  be  improper. 

[349]  Mr.  Temple,  Mr.  Turner,  Mr.  K.  Parker,  Mr.  Kindenley,  and  Mr.  Adama 
for  different  parties. 

The  Master  of  tes  Roli^  said,  that  if  the  applicant  had  not  appealed  from  the 
order  to  sell  be  could  not  interfere,  and  he  refused  the  motaon  with  costs. 

William  Wyatt  afterwards  appealed  from  the  decree,  and  tiie  order  directing  the 
sale  of  the  real  estate,  and, 

June  27.   Mr.  Wray  now  rmewed  ^e  moticm. 

Beiog  a  family  suit  the  other  parties  did  not  oppose  the  motion,  but  left  it  to  the 
discretion  of  the  Court ;  and  the  estate  being  in  tbe  hands  of  a  receiTer, 
The  BIastkb  of  the  Bolls  [Lord  Langdale]  made  the  tadec. 


[310]   LoGKHAST  V.  Hakdt.   MotA  7,  Afiil  18,  1846. 

[S.  C.  10  Jur.  532.   See  In  re  Keldap,  1888,  36  W.  B.  C86 ;  JSmhwM  t.  SVeOepe, 

1888,  39  Ch.  D.  642.] 

After  foreclosure,  the  morteagee  furly  sold  the  estate  for  leu  than  what  was  due  to 
him.  Held,  that  he  could  not  afterwards  recover  from  the  mortgagor,  upon  his 
collateral  personal  securities,  tite  amount  still  remaining  unpaid. 

Where  a  debt  is  secured  by  mortgage,  oorraan^  and  bond,  the  morCgagae  may  paraoe 
all  his  remedies  at  the  same  time.  If  he  obtain  full  payment  on  the  bond  or 
covenant,  the  mortgagor  beoomes  entitied  to  the  estate,  but  if  he  obtain  part  pay- 
ment only,  he  may  go  on  with  his  foreclosure  suit  and  foreclose  for  the  remainiler. 
On  the  other  hand,  if  he  forecloses  first,  and  the  value  of  the  estate  prove* 
insufficient  to  satisfy  the  debt,  he  may,  while  the  mortgaged  estate  remains  in  hm 
power,  sue  on  the  bond  or  covenant,  wt  he  thereby  opens  the  fcweclosure,  and  the 
mortgagOT  may  thereupon  redeem. 

This  case  came  before  the  Court,  upon  exceptions  to  the  Master's  report. 

The  case,  as  appearing  by  the  Master's  report  and  the  admissions  of  the  parties, 
was,  that  in  the  year  [Sw]  1828,  a  person  of  the  name  of  Smith  conveyed  an  estate 
to  John  Ingram  Lookhart^  by  way  of  mortgage  to  secure  the  repayment  the  sum  of 
£2999  lent,  and  afterwards,  tm  the  14th  ^  December  1829,  be  executed  m  deed, 
whereby  he  created  a  further  charge  on  the  same  estate  in  favour  of  Lookhart,  fw 
the  sum  of  £600,  John  Ingram  Lo^hart,  being  entitled  to  this  mortgage,  borroweid  of 
or  became  indebted  to  William  Browne,  since  deceased,  in  the  sum  of  £1600,  and  hr 
deed,  dated  the  17th  of  August  1831,  made  between  Lockhart  of  the  first  part.  Smith 
of  the  second  part,  and  WiUiam  Browne  of  the  third  part,  in  consideration  of  £1600 
due  from  Lockhart  to  Browne,  the  mortage  debts  of  £2999  and  £500  were  assigDod 
to  Browne,  on  trust,  amongst  other  things,  to  pay  costs,  to  satisfy  the  £1600  sind 
interest,  and  to  pay  the  surplus  to  Lockhart ;  and  the  mortgaged  estate  was  conveyed 
to  Browne,  subject  to  a  proviso  for  redemption  on  the  payment  of  £1600  and  interest, 
which  were  further  secured  by  a  covenant  and  bond. 

Browne  died  in  December  1831,  and  William  Browne  and  John  Browne  became 
his  legal  personal  representatives. 

John  Ingram  Loi^hart  died  in  August  1835,  ami  Alder  was  his  l^gal  personal 
representative. 

A  bill  was  filed  hy  the  Brownes  to  fcneolose  the  mortgage  estate,  and  on  the  2(Mh 
of  December  1841  a  decree  was  made  in  the  usual  manner  for  aooonnts  and  fore- 
closure. 

On  the  2d  of  May  1842  the  Master  reported,  that  on  the  mortgage  to  Lookhart 
there  was  due  from  Smith  to  Lockhart's  estate  £5436,  Os.  3d.,  and  that  on  the  mort- 
gage from  Lockhart  to  Browne  there  was  due  from  the  [361]  estate  of  Lockhart  to 
t^e  estate  of  Browne  the  sum  of  £2136,  12b.  9d.   A  day  was,  in  the  usnal  manner. 
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aj^ioted  for  paymenti  uid  default  being  made,  the  mortgaged  estate  was  foreolosed, 
as  against  Smith,  on  the  9th  of  December  1842.  On  the  2a  of  February  1843  it  was 
reported,  that  £2401,  18s.  7d.  was  due  to  the  estate  of  Browne  from  the  estate  of 
IiMkhart ;  a  day  was  appointed  for  payment,  and  default  being  made,  tiie  mortgage 
was  ultimately  forecloeed  as  against  Alder  and  the  Lockharte. 

After  thi^  the  Brownes,  being  in  poasession  of  the  mtntgaged  estate,  sold  it 
absolutely  to  Mr.  Tomlinaon  for  £1999,  and  the  estate  was  conveyed  to  him,  and  was 
now  entirely  out  <A  the  power  of  the  Brownes.  It  was  admitted  tiiat  the  estate  had 
been  fairly  sold. 

A  decree  was  afterwards  made  for  the  administration  oi  tiie  estate  of  John  Ingram 

Lockhart  The  Brownes  went  in  under  the  decree,  and  claimed  to  be  allowed  to 
prove,  on  the  bond,  for  the  residue  of  the  mortgage  debt  after  deducting  the  purchase- 
money,  as  a  debt  on  the  covenant  or  bond,  against  the  estate  of  John  Ingram 
Lockhart ;  and  the  Master  having  allowed  their  clum  to  the  amount  of  £642,  Ss.  Ud., 
Mr.  Alder,  the  legal  personal  representative  of  John  Ingram  Lockhart,  took  excep- 
tions to  the  report,  and  alleged  that  nothing  ought  to  have  been  found  due  to  the 
Brownes. 

Mr.  Eindersley  and  Mr.  Lloyd,  in  support  of  the  exceptions.  After  foreclosure 
and  sabsequent  ule,  the  mortgagee  cannot  proceed  against  the  mortgagor  on  hia 
other  seonrities.  Hie  mortgagee  naving  sold  the  estate  at  his  own  rial^  and  for  hia 
own  benefit^  cannot,  in  the  case  of  its  producing  less  than  his  debt^  call  on  the 
mortgagor  to  make  good  the  deficiency,  any  more  than  [362]  the  mortgagor,  if  the 
estate  sold  for  douUe  the  amount  of  the  debt,  oould  insist  on  the  return  of  the 
sori^ua.  The  original  contract  is  a  mere .  pledge  of  the  estate,  which  the  mortgagee 
undeitakes  to  restore  on  full  payment  of  the  debt.  By  foreolosure,  the  mortgagee 
has  elected  to  take  the  estate  in  satisfaction  of  the  debt,  which,  in  equity,  has 
become  extinguished,  by  the  conversion  of  the  holder  of  the  pledge  into  an  alMolute 
owner  of  the  mortgaged  property.  The  mortgagee  may  stUl  at  law  proceed  on  his 
other  securities,  but  a  Court  of  Kquity  will  not  allow  him  to  proceed,  unless  he 
restores  the  pled^  on  full  payment  of  what  is  due,  in  other  words,  he  opou  the 
foreolosure ;  bnt  by  his  course  of  dealing  with  the  jnoperty,  the  mortgagee  has 
disabled  himself  from  reetoring  the  pledge,  after  taking  it  by  foreclosore,  he  will  not 
be  wmitted  to  sue  the  mortgagor  on  the  other  securities. 

The  case  of  Ta^e  v.  ffartlef/  (2  Brown,  C.  C.  126,  and  Dickens,  785)  does  not 
apply,  for  there  the  estate  (as  was  obeerved  by  Lord  Eldon  in  Peny  v.  Barker  (8  Ves. 
p.  530,  and  see  S.  C.  13  Yes.  198) ),  "sold  or  not  was  in  the  possession  of  the  mort- 
gagee." He  oould  therefore  give  effeot  to  the  right  of  the  mortgagor  consequent 
upon  the  opening  of  the  foreclosure.  Here  the  estate  is  admitted  to  be  completely 
out  of  the  mortgage's  power. 

The  mortgage  contains  no  power  oi  sale,  and  this  Court  has  no  jurisdiction  to 
direct  a  sale  of  the  estate  Ua  the  satisfaction  of  the  mortgage  debt ;  but  if  this 
coarse  of  proceeding  a  morteagee  be  sanctioned,  tiie  mort^[Bgee  will  obtain, 
indireetiy,  that  to  w&teh  he  ia  entitled  neither  by  contract  nor  by  ^e  course  of  the 
Goart  It  would  be  unjust  to  bind  a  mort^^agor  by  a  [$68]  aa]«,  made  without  hia 
ooocoirence,  and  in  his  abeenoe,  or  to  permit  a  mortgagee  to  sell  tiie  estate  at  the 
risk  of  a  mortgagor,  after  a  lapse  of  time,  and  when  the  estate  may  perhaps  have 
bec(»ne  deteriorated.  The  tendency  of  Lord  Eldon's  remarks  in  Perry  v.  Barker  is 
oertainly  against  .any  such  equity,  and  that  is  confirmed  by  the  ultimate  decision  in 
the  case  (13  Ves.  198)  made  by  Lord  Erskine,  after  a  commuDication  with  Lord 
Redesdale,  when  the  Court  was  of  opinion  that  the  foreclosure  was  opened ;  and 
Uiat,  if  there  was  any  probalality  that  the  mortgagee  oonld  get  the  estate  naok  again, 
he  ought  to  have  a  time  limited  Ua  that  puipose:  here  ha  is  admitted  to  be 
impossible. 

Mr.  Lowndes,  for  other  parties  in  the  same  interest 

Mr.  Turner  and  Mr.  Sbapter,  for  the  fitownes.  Nothing  haa  ooouired  to  orer- 
mle  the  "  clear  opinion  "  of  Lord  lliurlow  in  Tooke  v.  Hartley :  "  that  an  action  might 
be  hrooght  for  tibe  difference  if  the  mortgaged  estate  was  sold  out  and  out,  fairly, 
witbont  collosion,  and  for  the  best  prioe,  and  not  as  (through  some  mistake)  stated  in 
fmy  V.  Barker  (8  Yes.  p.  S31),  if  the  estate  stOi  twnained  in  the  possession  of  tha 
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morteagee."  (See  2  Bro.  C.  C.  12S,  n.  ^Belt's  ed.).)  It  u  evident  both  from  the  note 
of  Chief  Baron  Richards  (Ihid.\  and  the  report  of  the  same  case  in  Dickens 
(2  Dickens,  785),  that  the  estate  was  not  in  the  possession  oi  the  mortgagee. 
AoKtrding  to  the  report  of  Tooke  v.  Ha/rtUy  contained  in  Dickens  (Ibid.),  Lord 
Thurlow  was  clear  that  the  Defendant,  the  mortgagee,  under  the  mortgagor's  cove- 
nant in  the  mortgage  deed,  was  entitled  to  be  paid  what  was  dne  on  the  mortgage ; 
that  BO  long  as  he  ^ept  the  [3M]  estate,  he  must  take  the  pledge  as  a  satisfaction, 
because  by  not  knowing  what  it  would  produce,  be  could  not  say  anything  was  dne, 
but  if  he  sold  the  estate  fairly,  and  without  collusion,  and  tw  the  best  {nice,  it 
would  then  appear  whether  it'prodnoed  the  amount  of  Uie  money  reported  doe, 
and  to  the  extent  of  what  it  did  not,  the  mortgagee  had  a  right,  and  so  it  waa  now 
established,  to  bring  an  action  against  the  mortgagor  to  recover  the  deficiency,  and 
therefore  his  Lordship  disallowea  the  cause,  and  dissolved  the  injauctioD. 

It  must  be  remembered,  that  the  mortgagee  has  a  legal  right  which  ought  not 
to  be  controlled  by  a  Court  of  Equity,  except  on  principles  of  equity.  The  debt 
remains  unpaid,  the  value  of  the  pledge  has  been  fairly  realised,  and  the  deficiency 
ascertained ;  why,  while  there  is  a  legal  contract  for  repayment,  a  legal  remedy  to 
recover  it,  and  a  sufficiency  of  assets,  is  a  mortgagee  to  be  deprived  of  payment  of  his 
|u8t  debt  1 

They  also  referred  to  Mason  v.  Bogg  (2  MyL  &  Cr.  443),  and  Dynn  v.  Mmis  (1 
Hare,  413,  and  2  Pow.  Mortg.  1001,  n.). 
Mr.  Eindetaley,  in  reply. 

Thb  Master  of  ths  Rolls  [Lord  Langdale].  The  contract,  in  this  case, 
consisted  of  a  pledge  of  land  accompanied  by  a  covenant  and  bond,  and  the  mort- 
gagor expected,  no  doubt,  that  on  full  payment  of  the  debt  he  would  have  the  estate 
back  again. 

A  mortgagee  maypursue  all  his  remedies  at  the  same  time.  If  he  obtains  full 
payment  by  suing  on  [356]  the  bond  he  prevents  a  foreclosure.  If  only  part  payment 
18  obtained,  he  must  account  for  what  he  has  received,  and  may  foreclose  for  the 
residue.  If  a  mortgagee  obtains  a  foreoloeure  first,  and  idleges  that  tbe  valae  erf  the 
estate  is  insufficient  to  pay  what  is  due  to  him,  he  is  not  precluded  from  suing  on  the 
bond  ;  but  if  he  thinks  fit  to  do  so,  he  must  give  mort^;u;or  a  new  right  to  redeem 
notwithstanding  the  foredonire,  and  the  morl^agor  may  ffle  a  bill  to  redeem.  I 
apprehend  that  so  long  as  tite  mortoagee  holds  the  estate,  and  is  able  to  give  affbot 
to  tJie  mor^a^r's  right  to  redeem,  he  may  proceed  on  the  bond. 

But  that  18  not  the  question  here ;  for  the  mortgagee  has  foreclosed,  and  after^ 
wards  sold  the  estate,  and  he  now  proceeds  on  the  bond.  But  how  can  the  estate  be 
had  baok  1  Lord  Thurlow  thought,  that  if  the  estate  were  properly  sold,  the  mort- 
gagee might  recover  the  difiereoce.  Lord  Eldon  seems  to  have  entertained  a  differmt 
opinion,  and  the  question  now  before  me  seems  to  be  to  determine  between  these 
conflicting  opinions.    I  wilt  take  time  to  consider. 

April  18.  The  Master  or  the  Rolls  [Lord  Langdale].  It  must  be  borne 
in  mind,  that  this  is  a  case  of  mort^a^  with  other  securities,  uid  not  a  oaae  of 
trust  to  sell,  accompanied  by  other  securities. 

It  is  dedded,  tbat  if  a  debt  is  secured  by  the  mortgage  of  a  real  estate,  and  aho 
b^  covenant  and  by  bond,  tbe  mortgagee  may  pursue  ul  his  remedies  at  the  same 
time.  If  he  obtains  full  payment  on  the  bond  or  covenant,  the  mortgagor  is,  by 
the  fact  of  pay-[366]-ment,  Mititled  to  redeem  the  estate,  uid  foreclosure  is  prevented 
or  not  allowed. 

But  if  the  mortgagee  obtains  only  part  payment  on  the  bond  or  covenant,  he  may 

fo  on  with  his  foreclosure  suit,  and  giving  credit,  in  account,  for  that  which  he 
as  recovered  on  the  bond  or  covenant,  he  may  foreclose  for  non-payment  of  the 

remainder. 

On  the  other  hand,  if  he  obtains  foreclosure  first,  and  alleges  that  the  value  of  the 
estate  is  not  sufficient  to  satisfy  tbe  debt,  he  is  not  absolutely  precluded  from  suing 
on  the  bond  or  covenftnt  But  it  is  held  that  by  doing  so,  he  gives  to  the  mcntgagor 
a  renewed  right  to  redeem,  or  in  other  words,  opens  the  foreclosure;  and  conse- 
quently, upon  die  commencement  ol  an  action  against  him  on  the  bond  after  fore- 
closure, the  mortgagor  may  file  a  bill  for  redemption,  and  upon  payment    the  whole 
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debt  aeoored  by  the  bond,  he  is  entitled  to  have  tiie  eitate  baok  tunin,  end  the 
aacorities  given  up,  and  I  oonoeiTe  that  after  foreclosure,  the  Court  wifi  nc^  reetrain 
the  mort^iagee  from  Boine  on  the  bondf  provided  he  retains  the  mort^^iged  estate  in 
his  ovn  power,  ready  to  be  redeemed,  in  case  the  mortgagor  should  tbiiu  fit  to  avail 
himself  of  the  opening  of  the  foreclosure. 

The  question  now  is,  whether  such  an  action  can  be  sustained,  after  the  mortgagee 
has  BcM  the  estate,  and  deprived  himself  of  the  power  of  restoring  it  to  the  mortgagor 
on  full  payment  of  the  whole  debt.  It  does  not  seem  unreasonable,  when  the 
difference  between  the  whole  debt  and  the  price  of  the  estates,  fairly  sold,  is  all  that 
is  sought  to  be  recovered  in  the  action.  Bat  I  apprehend,  that  the  rules  as  to 
opening  the  foreclosure  are  founded  on  Uiis,  that  in  this  Court,  the  [807]  mortgagor, 
if  he  does  not  pay  the  whole  debt  may  lose  the  whole  estate  however  valuable;  out 
that  if  he  does  i»y  the  whole  debt,  he  is  entitied  to  have  the  estate  restored  to  him, 
and  it  seems  to  follow,  that  the  mortgagee,  having  got  estate,  ia  not  to  moceed 
against  the  mortgagor  for  full  payment,  if  he  cannot  restore  tiie  estate.  If  this  be 
80  whilst  the  estate  remains  in  his  hands,  how  can  it  be  altered  by  any  separate 
dealing  of  his  own  with  the  estate,  without  tjie  consent  of,  or  any  agreement  with,  the 
mortgagor  ? 

The  mortgagee  had,  by  his  securities,  a  right  to  foreclose  the  mortgage,  and  if  he 
thought  the  estate  insufficient,  a  further  right  to  proceed  on  his  personal  securities, 
thereby  giving  to  the  morteagor  a  renewed  right  to  redeem :  but  when  he  has  so 
dmlt  wiui  the  estate,  that  the  mortgagor  cannot  redeem,  it  appears  to  me,  that  he  is 
not  entitled  to  proceed,  and  that  this  Court  would  restrain  him  from  proceeding  on 
the  personal  securities.  I  think,  thwefore,  that  the  exceptions  to  the  Maatw's  report 
most  be  allowed. 

It  must  be  owned  that  the  case  of  Toeke  v.  SmUM  (2  Bra  C.  C.  136,  and  3  Dick. 
785),  and  the  eaae  of  Perry  v.  Barker  (8  Yes.  027),  have  left  thia  matter  in  great 
obscurity,  and  I  find  it  di£Bomt  to  understand  the  various  ojHnions  stated.  I  proceed 
upon  this,  that,  in  equity,  the  mortgagee  is  bound  to  restore  the  estate  on  full 
payment  of  the  debt;  and  that  having  sold  the  estate,  and  thereby  disabled  himself 
bom  restoring  it,  he  is  not  in  a  condition  to  demand  payment  of  the  whole  debt, 
which  he  does,  when  he  sues  on  the  bond.  If  be  sued  on  the  oovenant,  he  might  la^ 
his  damages  at  the  difference  between  the  debt  and  the  ^ce  of  the  estate  sold.  This 
would  be  ^68]  obtaining  full  payment  of  the  debt,  taking  the  value  of  the  estate  as 
put.  I  incline  to  think  that  it  would  be  altering  the  nature  of  the  contract  between 
tiie  parties,  and  giving  to  the  mortgagee  the  benefit  of  a  trust  for  sale  with  a  bond 
or  covenant  for  uie  deficiency,  instrad  of  a  mortgage  bond  or  oovenant.  It  mjght  be 
zeascmable  to  do  this,  and  desirable  to  have  it  done,  but  it  does  not  a.ppew  to  me  that 
such  is  tim  law  at  present. 

Nam— See  Schoole  v.  Sail,  1  Soh.  &  Lef.  176 ;  Stokoe  v.  Sobaon,  3  Ves.  &  B.  61 ; 
Smiih  V.  BkikneU,  lb.  n. ;  ShdmanUtie  v.  Harrcp,  6  Mad.  39 ;  BenHndt  v.  WiOink, 
2  Hare,  1. 


[3B8]   LiKDGiUEN  V.  LiNDOBiN.   AprU  22,  26,  Jvly  28,  1846. 

[S.  C.  16  L.  J.  Ch.  428 ;  10  Jur.  674.] 

Id  1843  a  testatrix  made  several  bequests  to  the  amount  of  £1000,  "of  the  stock 
3  per  cent,  consols,  then  standing  in  her  name  in  the  books  of  the  Bank  of 
England."  The  testatrix  died  in  the  same  year,  and  had  not  at  the  date  of  the 
will,  or  at  her  death,  any  stock  whatever  standing  in  the  bank  books.  It  appeared, 
however,  from  extrinsic  evidence,  that  in  1840  she  had  had  a  sum  of  £1000  Bank 
annuities  standing  in  her  name,  which  she  sold  out  and  lent  to  A.  B.,  he  paying 
her,  down  to  her  death,  a  sum  equal  to  the  dividends.  It  was  held,  that  extnnsic 
evidence  was  admissible  to  prove  how  the  mistake  in  description  arose,  and  that 
the  legatees  were  entitled  to  a  sum  equal  to  the  value  of  XIOOO  crasols  at  her 
death. 
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The  deoision  in  Selwood  v.  MMmoff  (3  Ves.  306)  explained,  and  the  effect  I 

decree  therein  stated. 
The  caw  of  Sdwood  v.  MUdmm  is  not  overruled  hy  the  oases  <^  MiUer  t. 

(8  Bing.  344)  and  Doe  dm.  Htteoeh  v.  Hueedisg  (6  M.  &  W.  363). 

For  some  time  before  and  np  to  the  18th  of  March  1840  the  teatabaXf  I 
Stanley,  was  entitled  to  XIOOO  Bank  3  per  cent,  annuities,  standing  in  her 
the  books  of  the  Gorernor  and  Company  of  the  Bank  of  England.    She  hid ' 
the  habit  of  receiving  the  dividends  herself.    On  the  day  mentioned,  ahe 
the  bank  and  sold  her  stock  for  the  sum  of  £903,  Ifis.,  for  which  she 
cheque  appearing  to  be  drawn  by  James  Wilson  on  Williams,  Deacon  & 
She  then  called  on  the  Plaintiff,  who  bad  for  a  long  time  been  intimately  uqn 
with  her  and  her  famOy,  totd  him  what  she  had  done,  and  requested  him 
charge  of  the  money  for  which  she  had  sold  her  stock,  and  give  her  intereit  f 
the  amount  of  the  dividends  which  she  had  previously  received  on  the  stock  it 

The  PhunUff  having  ctmsented  to  this,  she  gave  him  the  cheque  for  £903, 1! 
afterwards  received  the  amount,  and  caused  it  to  be  paid  to  the  credit  of  hie 
account  with  the  Bank  of  Ei^land,  and,  thenceforward,  he  paid  to  the 
way  of  interest  on  the  sum,  £30  a  year,  being  the  amount  which  she  tomeAy ) 
as  dividends  on  her  stock,  and  at  the  times  when  she  had  been  accustomed  U 
her  dividends  ;  this  course  of  proceeding  continued  up  to  the  time  when  the 
made  her  will. 

At  the  date  of  the  will,  and  at  the  time  of  the  death,  she  was  not  possensd  i 
entitled  to  any  Bank  3  per  cent,  annuities,  or  any  other  stock  standing  in  heri 
in  the  books  of  the  Gk)vemor  and  Company  of  the  Bank  of  Euj^and. 

She  made  her  will  on  the  13th  day  of  May  1843,  and  thereby  beqv 
follows: — '*!  hereby  give  and  bequeath  onto  Adolphus  Lindgren  Q^woniflg] 
Plaintiff),  £500  of  me  stock  3  per  cent,  eonaob  new  standing  in  my  name  tniMehtiku' 
Bank  ^  En^tmd;  £100  M  Uke  said  3  per  cent,  consols  I  give  and  beqaeatiitol 
Ann  Eleanor  Lindgren,  wife  of  Uie  sakT  Adolphos  Lindgren ;  £100  of  the  siij  i 
cent  consols  I  dve  and  bequeath  to  Adolphus  Lindgren,  jan.,  the  son  of  dw  i  * 
A.  Lindgren ;  £100  <tf  the  said  3  per  cent  ocmsols  I  give  and  bequeath  to  I 
Lindgren,  the  [3601  daughter  of  Joseph  Lindgren ;  £100  of  the  said  3  ptf  i 
consols  I  ^ve  and  neqneath  unto  Sarah  Stanley,  and  £100  of  the  said  3 
consols  I  give  and  bequeath  unto  Emma  Hoare."   She  gave  the  rest  of  her 
to  the  Defendant  Jane  liady  Blizard,  whom  she  described  as  Lady  Jane  Mi 
she  appointed  the  PlaintifT  sole  executor  of  her  will. 

The  testatrix  died  on  the  I8th  day  of  May  1843,  and  her  will  was  proved 
Plaintiff. 

The  testatrix  having  no  such  stock  as  was  described  in  her  will,  nor  any  < 
stock  standing  in  her  name  in  the  books  of  the  bank,  a  question  arose  what 
effect  (tf  her  will  purporting  to  give  the  stock,  or  what  was  meant  to  be  given 
description  of  "  stock  "  in  the  wm. 

By  the  decree  it  was,  amongst  other  things,  referred  to  the  Master  to  inqQin| 
state  to  the  Court,  whether  the  testatrix  was,  at  the  time  of  her  death,  or  whaj 
before  that  time,  possessed  of  or  entitled  to  any  and  what  Bank  3  per  cent 
or  any  other  and  what  stock  standing  in  the  books  of  the  GJovernor  and  Com|! 
the  D&nk  of  England,  and  the  Master  was  at  liberty  to  state  any  circumstances  i 
to  that  inquiry  specially  as  he  should  think  fit    The  Master,  upon  the  ei 
Mr.  Wilson  the  stockbroker,  and  other  evidence,  in  substance,  found  to 
before  stated  \  and  the  cause  now  came  on  to  be  heard  for  further  directions 
report 

Mr.  Eandersley  and  Mr.  Rogers,  for  the  Plaintiff,  and  Mr.  Turner  and  li 
Bussell,  for  the  Defendants  except  Lady  Blizard  die  residuary  legatee,  Ubn. 
and  Emma  Hoare  (an  infant),  contended  that,  under  [361]  the  circunutaneei,  it  i 
to  be  deemed,  that  the  testatrix,  in  describing  the  stock  standing  in  htf 
mistook  the  denomination  of  this  part  of  her  property,  and  meant  to  pve  ^ 
which  ought  to  be  satisfied  out  of  her  personal  estate. 

Blr.  Parry  and  Mr.  Willcock,  for  Lady  Blisard,  argued,  that,  as  the  testatrix 
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no  (took,  notfaing  eouM  pMS  liy  her  will  under  the  name  or  description  of  atoc^  and 
Att  the  legacy  ftdtod  altc^^er  for  want  of  <Aie  mibjeot  or  thing  mirported  to  be 
bequeathed.   They  also  argued  that  extrinsie  evidence  was  inadmiBsible. 

SebBOod  T.  MUdmay  (3  Ves.  306),  Wigram  on  Wills  (pp.  83,  103,  164,  3d  ed.), 
T.  Traven  (8  Bing.  244,  and  1  Moore  &  Sc.  342),  Doe  d.  Hitcoda  v.  Hiscoeks 
(6  Hee.  &  W.  363),  Day  t.  Trig  (1  P.  Wms.  286),  PeiUieod  v.  Ley  (2  Jao.  &  W.  207), 


ZMam  T.  Waterman  (3  Ves.  308),  Evom  t.  Tripp  (6  Mad.  91),  Auther  t.  Ah^ 
(13  Simons,  422),  Easmgttm  r.  VaOwn  (3  Mer.  434),  Beaimmt  t.  j^U  (2  P.  Wms.  141), 
It  Griee  v.  Finch  (3  Mer.  00),  JHitgtodl  v.  (1  Cox,  437),  WtfKa^  t.  ZNxm 

(0.  Coc^,  a  a  279). 

28.  Ths  Masteb  of  ths  Rolls  [Lord  Langdale].  I  cannot  assume  that  the 
tMtatriz  meant  nothing  by  ho:  bequest^  w  tiiat  she  oaosed  it  to  be  inserted  in  her 
will  in  mere  mockery,  meaning  <mly  to  delude  and  disappoint  the  objects  (rf  a 
pretended  bounty.  * 

It  ou{^ht  rather  to  be  assumed,  that  she  had  a  rational  meaning;  and  the  real 
anestion  is,  whether  that  mean-[3^-in^  or  the  true  effect  of  her  will,  can  be 
oisoorered  by  t^e  addition  of  evidence,  consistently  with  the  rules  of  the  law. 

Upon  the  face  of  the  will  all  is  clear  and  free  from  ambiguity :  whatever  ambiguity 
there  may  be,  it  is  latent.  No  diflSculty  occurs,  till  it  appears,  by  evidence  from 
without,  that  the  testatrix  had  not^  at  the  date  of  her  will,  the  stook  which  she 
porported  to  bequeath. 

Theaatliority  principally  relied  on  by  the  Plaintiff  and  the  Defendants  who  concur 
with  him,  is  die  case  of  Sdtoood  v.  Miidmay  (3  Ves.  306).  In  that  case,  the  testator 
wu  possessed  of  certain  4  per  cent.  Bank  annuities.  He  sold  the  whole  in  Februaiy 
1792,  and  with  the  produoe  purcbaaed  long  aanuitiee.  From  February  1792  (the 
time  <rf  tiie  sale),  at  ^e  date  of  his  will,  anaup  to  tiie  time  <rf  his  death,  he  held  no 
Biidc  4  per  cent  annuities.   By  his  will,  dated  the  26th  day  of  January  1796,  he 

rB  to  his  wife  EUaabetii  the  interest  and  proceeds  of  XI 250,  whioh  he  described  to 
"  part  of  his  stook  in  the  4  per  cent  annuities  of  the  Buik  of  England,  for  and 
daring  tiie  term  of  her  natural  life,  together  with  such  dividends  as  should  be  due 
upon  the  said  £1250  at  the  time  of  his  decease ; "  and  i^r  the  decease  of  his  wife, 
he  gave  the  said  stock  to  several  of  his  relations,  in  certain  shares  and  proportions, 
shrays  cidling  it  his  4  per  eent  stock ;  and  he  disposed  of  the  residue.  There  being 
DO  ambiguity  on  the  face  of  the  will,  it  was  held,  that  evidence  ought  to  be  admitted 
"to  wove,  not  that  there  was  a  mistake,  for  that  was  dear,  but  to  shew  how  it  arose," 
— "  tiut  it  was  clear  the  testator  meant  to  give  a  leeacy ;  but  mistook  the  fund.  He 
seted  upon  the  idea  that  he  had  such  [86^  stock."  U  the  testator  "  had  had  the  stock 
St  die  time^  it  would  have  been  ocnndeied  that  the  legacy  was  specific,  and  that  he 
meant  that  identical  stock,  uid  any  act  of  his  destroying  that  subject  would  be  a 
proof  of  animus  rtvooaindi;  but  if  it  was  a  denomination,  not  tiie  identical  ee>rpiu,  in 
that  case,  if  the  thing  itself  could  not  be  found,  and  there  was  a  mistake  as  to  the 
lal^eot  out  of  which  it  was  to  arise,  that  would  be  rectified ; "  and  it  was  declared, 
that  the  legatees  of  the  £1250  stock  were  entitled  to  be  paid  their  legacies  out  of  the 
personal  estate. 

It  is  very  necessary  to  observe,  that  in  the  case  of  Sehoood  v.  Miidmay^  the 
evidence  was  received,  only  for  the  purpose  stated  by  the  Master  of  the  Bolls  in  his 
jud^ent,  and  no^  as  it  has  been  erroneously  supposed,  for  the  purpose  of  shewing 
that  the  testator,  when  he  used  the  erroneous  description  of  4  per  cent,  atoo^ 
mesnt  to  bequeath  the  long  annuities,  which  he  had  purchased  with  the  produce 
of  the  4  per  cent  stock,  uid  that  tiie  result  of  die  cause  was,  not  to  substitute 
another  spedfie  subject^  in  the  pkoe  of  a  specific  legsOT  whidt  the  will  purported 
to  bequeath :  not  to  substitute  the  long  annuities,  which  tiie  testator  had  and 
did  not  purport  to  save,  for  the  4  per  cent  Bank  annuities,  which  he  had  not  and  did 
purport  to  give.  The  absence  of  the  fund  purported  to  be  given  shewing  that  a 
specific  legacy  was  not  intended,  other  evidence  was  admitted  to  shew  how  the 
mistake  arose ;  and  this  being  clearlv  shewn,  it  was  held,  that  the  legatees  were 
entitled  to  payment  out  of  the  general  personal  estate  ;  and  the  decree  declw^,  that 
the  l^tees  were  entitied  to  be  paid  their  legacies,  to  the  amount  of  the  Bank  4  per 
eent  annuities  purported  to  be  given,  and  tiiat  vaxAi  legacdea  were  to  be  valued 
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according  to  the  market  price  the  Bank  4  per  oent.  ansuitias  bore  oo  the  day  of 
[364]  the  testator's  death.  This  was  the  prioeiple  the  decree;  but  od  the 
alle«ition,  that  the  estate  was  not  sufficient  to  pay  the  legacies  in  full,  provision  w 
ma%  for  their  abatement^  and  for  payment  of  certain  del^ ;  and  it  was  ordered,  that 
the  hmg  annaitiea  should  be  sold,  and  the  proceeds  applied  as  was  directed. 

The  drcunutances  of  Sdwood  t.  MUdmmg  are  vay  like  tiiose  of  the  eaae  now 
under  consideration ;  and  I  think  that,  if  that  authority  has  not  been  oremiled,  I 
ought  to  be  governed  by  it 

The  cases  of  MiUer  v.  Traven  (I  Moore  &  Scott,.  312 ;  8  Bing.  244)  and  Siseodes 
V.  ffiscoeks  (5  Mees.  &  Welsby,  p.  370)  were  cited,  for  the  purpose  of  shewing  that 
Sehcood  v.  Mildmay  has  been  overruled. 

In  the  former  (MiUer  v.  Travara)  the  testator  devised  all  his  freehold  and  real 
estates  in  the  county  of  Limerick  and  in  the  City  of  Limerick  to  tnistees  and  their 
heirs.  He  bad  no  real  estate  in  the  county  of  Limerick,  but  a  small  real  estate  in  the 
City  of  Limerick,  and  considerable  estates  in  the  county  of  Clare.  It  was  held,  that 
parol  evidence  was  not  admissible,  to  shew  that  the  testator's  intention  waa,  that  hia 
real  estates  in  the  county  of  Clare  should  pass.  In  the  judgment  (1  Moore  &  Scott^ 
360)  Uke  case  of  SehBooa  v.  MUdmoj/  is  mentamed,  aa  if  it  had  been  hekt,  that  the 
l<aig  annaities  which  had  been  purehaaed  with  the  4  per  eent.  stoek  should  pass, 
rather  than  that  the  will  should  be  altogether  inoperative,  which  appean  to  haTe 
been  a  mistake.  The  false  description  was  rejected,  and  the  legacies,  as  I  have 
stated,  were  held  to  be  payable,  not  by  a  substitution  of  the  lon^  annuities,  but  out 
of  the  general  personal  estate,  of  [366]  which  the  long  annuities  were  part.  No 
evidence  was  admitted,  for  the  purpose  of  shewing  that  the  testator  meant  specifieally 
to  bequeath  the  long  annuities,  when  he  used  the  deBcripti<Mi  of  4  per  cent.  atoclL 
The  case  of  Milhr  t,  TVtnert  does  not^  therefore,  Kpptn  to  me  to  be  inoonaistent  wUh 
Sdwood  V.  Miidmajf. 

In  Biseoeks  v.  Siseecks  (5  Mee.  &  W.  363),  the  testator  devised  to  his  son  Jchn 
Hiacoeks  for  life,  remainder  to  John  hia  eldest  son  for  life,  remainder  ovor.  At  the 
date  (rf  the  will,  JtAm  HiBCOcks^  the  bod,  the  first  devisee  fsur  life,  had  been  twioe 
married ;  he  had  one  aon  Simon  by  hia  first  wife,  ukd  by  bis  second  wife  an  eldest 
son,  John.  Evidenoe  of  the  instructions  given  by  the  testattn-  for  his  will,  and 
declarations  of  his  intentions,  were  not  admitted  to  prove  which  of  the  two  gcwadaooa 
was  meant.  In  this  case  Selwood  v.  Miidmay  is  noticed  as  having  been  doubted  in 
MiUer  v.  Travers.  The  erroneous  view  of  it  which  appears  to  have  been  taken  is  not 
noticed ;  and,  when  it  is  remarked  that  evidenoe  of  instructions  for  the  will  was 
received,  it  is  not  observed  that  it  was  only  admitted  as  part  of  the  evidence  to  ahew 
how  die  mistake  was  made,  ie.,  for  the  purpose  of  shewing  that  the  erroneooa 
description  was  copied  from  a  former  will 

Under  t^ese  ciroamstanoes,  I  do  not  think  that  the  case  of  Selwood  v.  Mildmay  ia 
oremiled  by  the  cases  of  MUkr  v.  Travers  and  Siacoch  v.  Hiteoda;  and,  consideiiDg 
myself  to  be  bound  by  the  authority,  I  ahall  make  a  similar  decree,  declaring  that 
the  several  legatees  are  entitled  to  their  several  legacies,  to  the  amount  oS  21000 
Bank  3  per  cent  annuities ;  and  that  such  legacies  are  to  be  valued  according  to  the 
market  price  the  3  per  oent  Bank  annuities  bore  on  the  day  of  the  testatrix's  death. 

[S66]   Hkhno  e.  Abchxb.   fa.  27,  1846. 
[S.  C.  10  Jur.  169.] 

An  estate  was  sold  to  a  party  to  a  suit,  for  payment  of  the  testator's  debts,  and 
which,  by  the  disclaimer  of  a  trustee,  was  vested  in  the  heir  pur  auter  vie,  with 
legal  remainder  to  the  children  of  A.  (who  was  living)  as  tenants  in  common.  The 
purchase-money  was  in  Court.  The  case  appeared  not  to  be  within  the  I  W.  4,  c 
47,  so  that  no  effective  conveyance  could  be  made  until  the  dei^  of  A  Held, 
that  the  purchase-money  ought  not  to  be  distributed. 

This  case  is  reported  (7  Beav.  616  and  8  Beav.  294),  where  it  appeare  that  an 
estate  had  been  sold  under  the  decree  d  the  Court  fw  paymmt  of  the  teatat(H^a 
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defatB ;  that  the  trustee  under  the  will  having  disdahned,  the  estate  was  vested  in  the 
testator's  heir  at  law,  during  the  life  of  Joseph  Archer,  on  certain  trusts,  with  legal 
remainders  to  the  children  of  Joseph  Archer  (who  was  still  living  and  had  four  infant 
duldren^  as  tenants  in  common,  and  that  ao  effectual  oonveyaace  of  the  estate  could 
not  be  made  to  the  purchaser,  inasmuch  as  the  case  did  not  come  within  the  twelfth 
•eetion  of  the  1  W.  4,  c.  47,  enabling  the  tenant  for  life  to  otmvey  the  fee,  and,  as 
vadar  the  eleventh  section,  the  infants  could  convey  no  more  than  the  intwest  which 
Mofa  infant  hunself,  if  of  full  age,  might  have  passed  without  order. 

The  cause  again  came  on,  and  a  petition  was  presented,  asking  for  the  distribution 
of  the  purchase-money  which  was  in  Court.  This  was  objected  to  by  the  purchasers, 
who  said,  that  the  fund  ought  not  to  be  dealt  with  until  they  had  obtained  valid 
oonveyancea 

Mr.  Kindersley  and  Mr.  Daniel,  in  support  of  the  petition.  The  sale  is  under  the 
Court,  and  the  objection  is  one  of  conveyance,  and  not  of  title.  The  purchaser  is  a 
party  to  the  cause,  and  therefore  knew  the  title  he  was  purchasing. 

p671  Mr.  Turner  and  Mr.  Bloxam,  ior  the  Defendant  and  pnrohaser  Hiomloeu 

Mr.  Koupell.  Mr.  Bird,  and  Mr.  Faber,  for  other  parties. 

The  MaIteb  of  the  Bolls  [Lord  Lanc^ej.  1^  im|a«ssion  is,  that  this  matter 
can  only  be  set  right  by  an  Act  of  Fkniament  No  conveyance  can  be  made  of 
diese  estates  until  the  class  of  children  has  been  determined,  and  that  cannot  be  asoer- 
tained  until  the  deaths  of  their  parents. 

The  purchaser  cannot  be  fixed  wiUi  the  consequence  of  not  knowing  that  the  Act 
of  Parliament  was  deficient  in  its  operation,  and  that  no  effective  conveyance  could 
be  made  under  its  provisions.    Can  you  get  over  the  objection  ? 

Mr.  Eind«vley  admitted  he  could  not,  and  he  took  a  reference  to  the  Blaster  to 
ascertain  whether  it  would  be  for  the  benefit  of  the  parties  to  apply  for  an  Act  of 
Farliunent  to  enable  a  good  title  to  be  made. 

Nom— See  Nod  v.  B'etloit,  Cooper,  138;  BttUodt  v.  BuOoek,  1  Jae.  &  W.  603; 
Morris  r.  ClaHcmm,  3  Swan.  p.  560;  Uvedate  t.  UvedaU,  8  Atk.  117  ;  BhUA  y.  Agfus^ 
1  Atk.  420  ;  3  Sng.  Vendors,  193  (10th  ed.). 


[868]  Whitton  v.  Fnu).  Fob.  28,  1840, 

Bequest  to  one  for  life  with  remainder  over  to  two  others,  wit^  a  clause  of  survivorship 
"if  one  or  the  other  (of  the  latter)  should  die."  Held,  that  the  survivorship  had 
reference  to  the  death  of  t^e  tenant  for  life,  and  not  to  that  of  the  testator ;  and 
oa»  of  the  remainder^nen  having  survived  the  testator,  but  predeceased  the  tenant 
for  life,  ^e  sorvivor  was  held  entitiled  to  his  idiare  by  surviv^vshipk 

The  testator  by  his  will,  dated  the  8th  of  December  1802,  expressed  himself  as 
f(dlows : — "  I  give  and  bequeath  unto  my  present  loving  wife  Elizabeth  WooHard,  all 
my  Bank  atoofc,  to  the  amount  of  £1200  stock  in  the  rour  per  cents,  in  tiie  Bank  of 
Bngland,  to  her  for  her  life ;  and  aftw  her  death,  to  be  eqiuUy  divided  amongst  my 
children,  James  Woollard  and  Sarah  Woollard,  by  m^  last  wife  Sarah  Woollard,  But 
it  is  my  will  and  desire,  that  in  case  of  issue  in  this  present  marriage,  to  be  equally 
divided  amongst  them,  and  my  son  and  daughter  James  Woollard  and  Sarab 
Woollud,  share  and  share  alike.  Ajid  if  one  or  the  other  ihovld  die,  or  in  case  of  no 
iasDe  of  this  present  marriage,  (hm  the  whole  to  go  to  the  mrmvor  or  survivors  of  them." 

By  a  codicil,  be  proceeded  as  follows  And  my  mind  and  will  is,  that  in  case 
of  tiie  death  of  both  my  oUldren,  James  Woollard  and  Sarah  Woollard,  by  my  late 
wife  8«rah  Woollaid,  the  whole  of  my  estates,  Bank  stock,  goods  and  cha^s,  to  be 
at  the  disposal  of  my  present  wife  Elixabeth  Woollard,  if  she  is  the  survivor  of  my 
two  diildren,  James  Woollard  and  Sarah  Woollard,  before  mentioned." 

Hie  testatw  died  shortly  after,  having  no  diildren  by  his  second  marriage. 
James  Woollard  was  convicted  of  felonv  and  died  in  1830 ;  and  tiie  testator's  widow 
died  in  1841,  leaving  Sarah  WooUaid,  the  daughter,  her  surviving. 

Km.— 13 
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[369]  The  hill  wm  filed  by  Sarah  Woollard,  the  testator's  daughter,  claiming  tlw 
whole  le^cy. 

Mr.  Turner  and  Mr.  Sheffield,  for  the  Plaintiff  vgued,  that  the  Plaintiff  was 
entitled  to  the  whole  by  survivorship ;  and  that  the  death  ol  the  legatee^  refwred  to 
in  the  will,  meant  deaUi  in  the  lifetime  of  t^e  tenant  for  Ule. 

Mr.  Wray,  for  the  Attomey-Gtoneral,  insisted,  that  where  there  was  an  absc^ate 
gift,  with  a  gUt  over  in  oaae  of  the  death  (d  the  legatee^  the  event  eontemplated  bad 
iiJways  been  held  to  be  deatii  in  tAie  lifetime  of  the  testator,  Home  ▼.  PiUwu  (2  MyL 
&  E.  15) ;  and  that  the  Crown,  in  right  d  Jamm  Woollard,  waa  entitled  to  a  mmety 
of  the  fund. 

Mr.  Randell,  for  the  personal  representative  of  the  testator. 

The  Master  of  the  Rolls  [Lord  Langdale]  said,  that  the  survivorship  must 
mean  survivorship  during  the  life  of  the  tenant  for  life,  and  thia  oonstraetion  was 
fortified  by  the  subsequent  clause  contained  in  the  codicil. 

Declare,  that  the  Plaintiff,  Sarah  Whitton,  is  absolutely  entitled  to  the  remaining 
moiety  of  the  k«aoy  of  X1200  stock,  &c   Beg.  Lib.  1846,  K  fo.  518. 


[370]   Sbdtxbih  e.  Badham.   Feb.  37,  38,  April  18, 1646. 
[S.  a  16  L.  J.  Ch.  S46 ;  10  Jur.  893.} 

Upon  an  ultimate  limitation  to  a  testator's  next  of  kin :  Held,  t^at  the  next  of  kin 
at  the  testator's  death,  and  not  those  at  the  time  when  such  ultimate  limitation 
took  effect,  were  entitled. 

Where,  after  specific  limitotions,  a  testator  gives  his  property  to  his  next  of  Idn, 
much  weight  is  not  to  be  attached  to  diat,  which  is  supposed  to  be  the  testator's 

:  intention  m  favour  of  or  against  particular  persons  as  his  next  of  kin ;  for  infinite 
variations  may  take  plaoe  in  that  class  between  his  will  and  his  death.  It  is 
probable^  tiiat  a  testator,  in  such  cases,  means  to  provide  for  partioalar  persona,  and 
then  adds  that^  if  they  fail,  then  the  law  may  take  its  course. 

Samuel  John  Maud,  by  his  will,  dated  the  4th  day  of  February  1820,  directed  his 
executors  to  place  iu  the  public-  funds-  a  legacy,  the  interest  of  which  he  directed  them 
to  pay  half-yearly  to  his  son  Samuel  Diederich  Maud,  during  his  life,  who  was  to 
have  liberty  to  dispose  <MF  the  aune  by  hie  will,  bat  not  in  any  way  to  dispose  of  1^ 
same  during  his  life. 

On  the  31st  of  August  1832  Samuel  Diederich  Maud,  by  his  will  of  that  date, 
gave,  devised,  and  bequeathed,  to  Benjamin  Seiffierth  and  John  Enna,  all  his  freehold, 
leasehold,  and  personal  estates  not  before  bequeathed,  of  what  nature  soever,  which 
he  migbt  be  possessed  of  or  entitled  to  at  the  time  of  his  death ;  to  hold  the  same  on 
oei-tain  trusts  therein  mentioned,  and  from  and  immediatelr  after  the  decease  or 
second  marriage  of  his  wife,  to  apply  the  income  to  uid  for  uie  benefits  maintenance, 
and  education  of  his  children,  in  such  manner  as  die  trustees  miritt  think  best ;  and 
if  more  than  sufficient,  to  invest  the  surplus  and  accumulate  the  interest  until  the 
children  should  attain  the  age  of  twenty-one;  "and  on  their,  his,  or  her,  sevendly 
attaining  that  age,  upon  trust  to  release,  convey,  transfer,  and  assign,  his  said  real 
and  personal  estate,  unto  and  equally  between  such  children,  if  more  than  one,  as 
tenants  in  common,  and  share  and  share  alike ;  and  if  either  of  them  should  die  before 
attaining  the  age  of  twenty-one  years,  leaving  issue,  then  the  shares  of  him  or  her  so 
dying  should  be  released  and  assigned  unto  and  in  trust  for  such  issue,  but  if  there 
shouM  be  only  one  such  child,  then  unto  such  only  child,  his  or  her  heirs,  exe-[371}- 
cutors,  administrators  or  assigns  for  ever;  and  if  all  his  said  present  or  future  children 
ortihild  should  happen  to  depart  this  life,  and  without  leaving  lawfnl  issne  them,  him, 
or  her  surviving  then  upon  trust  to  release  his  said  real  estates,  unto  and  to  the  use 
of  his  heir  at  law,  and  to  ommh  hispenonal  edaU  unto  ami  t^naUg  betmem  Mb  next  of  km, 
acconding  to  the  Statute  of  Distribations.'' 

The  testator  died  on  the  day  after  tbe  date  of  his- will,  leaving  his  widow  (now 
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tfae  Defendant  Mn.  Badham)  and  two  children,  Sarah  Elizabeth  Maud  and  Samu^ 
BenjamiD  Maud,  surviving  him. 

The  widow  married  the  Defendant,  James  Billing  Badham,  in  January  1838. 
The  son  died  on  the  8th  day  of  July  1841,  in  the  ninth  year  of  his  age,  and  the 
daughter  died  on  the  following  day,  the  9th  of  Jol^  1841,  in  the  thirteenth  year  ot 
bet  age ;  and,  under  these  (drounutaooes,  tiie  question  was,  who  was  entitled  to  the 
hensfit  of  the  trost,  "  to  assign  the  testatcu^s  peraonal  estate  unto  and  eqoaUy  between 
the  tettator's  a«xt  of  kin  aorording  to  Uie  Statute  of  Diatribations." 

By  the  deci-ee,  dated  the  28th  of  January  1843,  it  was  referred  to  the  Master  to 
inquire  who  were  the  testator's  next  of  kin  at  the  time  of  his  death,  or  who  would 
have  been  such  next  of  kin  if  the  testator  had  died  without  issue,  and  who  were  the 
testator's  next  of  kin  at  the  death  of  the  last  surviving  child. 

The  Master,  by  his  report  dated  the  20th  of  June  1846,  has  found,  that  the  two 
children  of  the  testator  were  his  next  of  kin  at  his  death,  and  that  the  Defendants 
John  Gteorge  Maud  aad  Ejiybeth  Mary  Smith,  the  brother  and  sister  of  the  testator, 
would  have  be«i  the  [372(]  testator's  next  of  kin  if  he  had  died  without  issue, 
aod  tiiat  they  were  aooh  next  of  kin  at  the  death  of  the  testator's  last  surriving 
child. 

Mr.  Tinney  and  Mr.  Headlam,  for  the  trustees. 

Mr.  Turner  and  Mr.  Elmsley,  for  Badham  and  wife,  contended,  that  the  rule  of 
law  was  in  forour  of  an  early  vesting  of  estates,  in  order  that  the  parties  intended  to 
take  the  benefit  of  a  bequest  might  be  ascertained  at  the  earliest  period,  and  that  it 
might  not  be  left  in  a  state  of  constant  change  and  uncertainty.  That,  moreover,  the 
aauiorities  warranted  the  proposition,  that  where  there  was  an  ultimate  gift  to  the 
next  of  kin  of  a  testator,  without  any  words  shewing  a  contrary  intention,  the  class 
of  next  of  kin  must  be  ascertained  as  at  the  death  of  the  testator,  and  at  the  time 
when  the  will  spoke ;  HoUowtof  v.  BoUoway  (5  Yes,  399),  La^mry  v.  Newport  (cited 
from  Mr.  Turner's  MS.,  see  post,  p.  376),  SteH  v.  FUUd  (5  Kng.  N.  G.  434),  Doe  t. 
Laim  (3  East,  278),  StntOi  v.  Snuth  (12  Simons,  317X  l>oe  dm.  Pilkiitgtm  v.  ^raU 
(6  B.  ft  AdoL  731);  and  see  AUen  r.  Thorp  (7  Beavan,  72). 

They  also  argued,  that  the  previous  prorision  for  the  ehildren  did  not  exclude 
timn  from  taking  under  the  ultimate  limitation  to  the  testiU»r^B  next  of  kin ;  Elnuley 
V.  Yomtg  (2  MyL  &  K.  780 ;  and  see  Pearee  v.  ViiuaU,  2  Keen,  230). 

Mr.  Kindersley  and  Mr.  Craig  for  the  testator's  brother  and  sister,  argued,  that 
the  rule  as  to  vesting  did  not  apply  where  the  prior  limitations  were  not  vested. 
That  here,  there  was  no  gift  except  in  the  direction  to  tnuisfer  and  assign,  and  that 
it  would  be  a  6trs,uf^  intention  to  impute  to  the  testator,  to  hold  that,  in  making 
[379]  a  direct  provision  tot  his  children,  everything  was  to  remain  in  uncertainty 
until  they  attained  twenty-one ;  and  yet  that,  under  the  nltinate  limitation  to  his 
next  of  kin,  the  same  children  were  to  take  vested  interests  immediately  on  the 
testator's  dwth.  That  the  class  of  next  of  kin  was,  therefwe,  to  be  ascertained  at 
the  tame  when  that  limitation  took  effect,  vis.,  on  the  death  of  tiie  children,  and  that 
tins  oonatraotion  was  supported  by  many  authorities,  as  Bridm  v.  HevM  (2  Myl.  & 
K.  90),  BvOer  v.  Bushtml^  B^L  &  K.  232),  Claptm  v.  Bvimer  (10  Simons,  426,  and 
MyL  &  Gr.  108),  Booth  v.  (1  Gollyer,  6),  Maink  r.  MatA  (I  R  C.  G.  (Belt's 
ed.),  293,  JoMS  v.  Colheck  (8  Yes.  38) ;  and  see  MOUr  v.  Eaion  (G.  Coop.  272). 

That  the  ultimate  limitation  to  the  next  of  kin  being  on  &Uure  of  the  children, 
the  testator  could  not  hare  intended  them  to  take  under  that  gift ;  Bird  y.  Wood 
(2  Sim.  &  St  400). 

Mr.  Turner,  in  reply. 

The  Master  of  thb  Rollb  [Lord  Langdale].  I  will  look  at  the  authorities  cited 
brfore  I  decide  this  case. 

Apil  18.  Thb  Master  of  the  Bolls  [Lord  Langdale].  Mrs.  Badham  is  tbe 
legal  personal  representative  of  the  two  deceased  children,  and  ^e  claims  the 
property  in  tiieir  right,  as  the  testator's  next  of  kin  at  his  deatii. 

[3741  The  br^er  and  sister  M  the  testator  alle^,  that  the  testator  having 
inteodea  to  give  such  particular  interests  as  were  provided  for  them  bv  the  former 
-danses  of  his  will,  could  not  intend  them  to  take  amolutely  under  the  description  of 
next  of  kin,  or  intend,  as  hie  next  of  kin,  the  same  persons  upon  whose  deatn,  with- 
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oat  issue,  he  directed  the  property  to  go  over :  he  must,  it  is  said,  hare  meant  the 
persoDB  who  should  be  Us  next  of  kiD  at  the  time  when  the  gift  over  took  effect. 

I  own  that)  in  sooh  a  case  as  this,  I  cannot  attach  mudi  wei^t  to  that  which  is 
•upposed  to  he  die  testator's  intention  in  favonr  o£  or  against  particular  persons  aa 
bis  next  of  kin. 

At  the  time  when  the  will  is  made,  it  is  necessarily  uncertain  who  will  be  the 
teatator'a  next  cd  kin  at  tibe  time  of  his  death.  at  the  date  of  his  will,  he  haa 
children  who  are  then  his  next  of  kin,  they  may  die  before  him,  and  give  place  to  bia 
brothers  and  sisters.  If,  at  the  date  of  his  will,  ha  has  brothers  and  ststers,  he  may 
afterwards  have  children  bom,  who,  at  the  time  of  his  death,  may  disphice  tha 
brothers  and  sisters.  Contingencies  of  this  sort  are  infinite,  and,  in  general,  it  is 
perhaps  probable  that  the  testator,  in  such  cases,  means  only  to  provide  for  those 
whom  he  does  mean  to  benefit  in  the  way  he  thinks  best,  add  then  to  add,  that  if 
events  defeat  that  particular  intention,  the  law  may  take  its  course.  It  is  indeed 
quite  unnecessary  to  express  that,  because  the  law  will  make  its  distribution  without 
any  direction ;  but  it  seems  to  me  more  probable,  and  more  in  oonfonnity  with  the 
ordinary  habits  of  men,  that  he  should  use  that  expression  tboagh  nnnecessaiy,  than 
that  he  should  have  meant  a  benefit  to  the  particular  persons  who  might  chance  to 
be  his  next  of  kin.  If  he  had  intended  a  ^7o]  bounty  to  his  brother  and  sister  upon 
the  event  which  he  contemplated,  he  would  probably  have  named  than,  and  not  have 
left  his  bounty  liable  to  be  defeated  by  their  deans  befOTe  the  events  w  sabject  t» 
be  passed  over  in  snoceancm  to  any  persona  who  mighty  frcnn  time  to  time,  anawer 
the  description. 

If  we  arrive  at  the  conclusion  that  the  testator,  if  he  had  been  aware  of  the  events 
which  would  happen,  would  not  have  expressed  himself  in  the  manner  he  did,  at  the 
time  when  he  was  of  necessity  ignorant  what  those  events  would  be,  we  have  made 
no  progress  towards  the  discovery  of  what  his  intention  would  have  been  witii 
reference  to  the  events. 

I  think  that  it  is  upon  the  efi'ect  of  the  words  used  by  the  testator  that  the  case 
most  be  determined.  That  which  is  considered  to  be  the  true  construction  is,  in 
most  oases,  thoueh  unfortunately  not  in  all,  considered  to  be  the  true  exponent  of  tin 
testator's  intentioa  The  cases  of  Bridan  v.  ffeiiMt  (2  M^L  &  K.  90),  and  BiOier  t. 
Bu^neU  (3  MyL  &  K.  232)  were  decided  by  tiie  effect  imputed  to  the  partimilar 
words  found  in  them,  which  were  oonsidowd  to  be  referrible  to  tiie  event  on  which 
the  gift  over  was  to  take  effect  The  words  person  "  who  should  be  "  or  "  should 
happen  to  be,"  if  they  are  important,  are  not  found  in  the  clause  now  under  con- 
sideration. Upon  the  happening  of  the  event  which  the  testator  contemplated,  there 
is  an  express  duvotion  to  assign  to  "my  neat  of  Idn  aceording  to  the  Statuie  of  Didriba- 
iuma"  According  to  the  plain  construction  of  the  lan^age,  the  words  mean  the 
next  of  kin  at  the  time  when  the  will  speaks,  at  the  time  of  the  testator's  death, 
and  there  is  nothing  on  the  face  of  the  will  shewing  that  the  testator  F3761  himself 
put  any  other  construction  on  the  words,  and  upon  the  authority  of  HoUoteay  v. 
HoUoway  (5  Ves.  399),  I  think  that  the  next  of  kin  Uving  at  the  testator's  death  were 
entitied  to  the  ultimate  gift 

I  am  ha]»py  to  find  mm  the  report  of  Urquhaii  v.  UrqvJtairi  (13  Simons,  p.  627),. 
published  since  tiie  argument,  that  the  conclusion  to  which  I  have  come  is  m 
eonf(»mity  witii  the  opinion  of  the  Vice-Chaneellor  of  England. 

[376]  Lasbubt  v.  Nswfort.(I)  MarA  31,  1836. 

A  testator  gave  his  residuary  estate  to  his  daughter  for  life  with  remainder  to  her 
children,  and  in  default,  to  his  next  of  kin.  Held,  that  the  class  of  next  of  kin 
was  to  be  ascertained  at  the  testator's  death. 

W.  Pecks,  by  his  will,  dated  the  16th  of  February  1834,  i^ter  giving  legacies  and 
specifically  bequeathing  some  leasehold  premises  and  other  parts  of  his  peraomd  estate 

(1)  From  Mr.  Turner,  MSS. 
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gm  and  bequeathed  all  other  his  real  and  personal  and  mixed  estate  and  effects  to 
trmteea,  upon  trust  to  convert  the  same  into  money,  and,  in  the  first  place,  to  raise 
;S2000,  and  invest  it  in  the  name  of  one  of  the  trustees  and  another  person,  upon 
tanst  for  his  daughter  Eliza  for  life,  and  after  her  death  for  her  children,  and  the 
iasue  of  such  as  should  have  died  in  her  lifetime  leaving  issue ;  and  in  case  there 
ahould  be  no  child  of  his  said  daughter  living  at  his  death,  or  they  should  all  die 
widioufc  attaining  a  vested  interest^  the  £2000  to  be  considered  as  r&rt  of  the 
residnary  estate.  And  as  to  his  residuary  real  and  personal  estate,  he  directed  the 
trustees  to  [377}  stand  possessed  thereof,  upon  tsnut  for  bis  dauj^ter  Anna  Maria 
for  life,  and  i^ter  her  death  for  her  children  and  their  iaaae,  as  iuina  BAaria  should 
i^tpoiat,  and  in  default  of  amtointment,  upon  tmst  for  her  diildren,  and  the  issue  of 
say  who  should  die  in  her  lifetime.  And  in  case  there  should  be  child  of  Anna 
Maria,  or  being  such,  they  should  all  die  without  attaining  a  vested  interest,  he 
directed  the  trustees  to  stand  seised  and  possessed  of  all  his  residuary  real  and 
personal  estate,  and  monies  directed  to  be  considered  as  residual^  ^rsonal  estate, 
M  tntd  for  his  next  of  kin,  under  and  according  to  the  Statute  of  Distributions  of  the 
estates  and  effects  of  persons  dying  intestate,  the  whole  thereof  being  to  be  considered 
as  personal,  and  not  as  real  estate. 

The  testator  died  leaving  his  daughters  Anna  Maria  and  Eliza  his  only  children, 
and  sole  next  of  kin. 

Anna  Maiia  afterwards  died,  leaving  no  children. 

The  Im'U  was  filed  by  ISisa  and  her  husband,  claiming  the  whole  residae  as  the 
next  <tf  kin  of  the  testator  living  at  die  death  of  Anna  Kxm ;  or  one  moiely  of  the 
nndue  as  one  of  the  next  of  kin  of  the  testator,  living  at  the  death  of  the  testator, 
and  the  other  moiety  as  personal  representative  of  ^na  Maria,  the  other  of  such 

next  of  kin. 

On  the  27th  of  November  1834  it  was  referred  to  the  Master  to  inquire  who  were 
the  next  of  kin  of  the  testator,  living  at  the  death  of  the  testator,  and  at  the  death 
of  Anna  Maria. 

On  the  26th  of  Februuy  1835  the  Master  reported  EHza  and  Anna  Maria  to  have 
been  the  next  of  kin  of  [378]  the  testator  at  his  death,  and  Eliza  to  have  been  the 
only  next  of  kin  of  the  testator  living  at  the  death  of  Anna  Maria ;  and  he  found 
tiist  Eliza  had  administered  to  Anna  Maria  in  a  provindal  Court. 

On  ^e  3l8t  of  March  1836  the  cause  was  heard  upon  furUier  directions  at  the 
Bolls,  and 

1^  Mastbb  of  the  Bolia  [Sir  C.  C.  Peprs]  was  of  t^nion  that  Eliza  and  Anna 
Haria,  as  the  next  of  kin  of  the  testator  at  the  time  of  his  death,  took  the  residue 
tmder  the  ultimate  limitation  in  the  will. 

SdUoaay  v.  HoOoway  (6  Vesey,  399),  and  Briden  v.  HetoleU  (2  Myl.  &  Keen,  90) 
were  cited,  and  the  Master  of  the  Bolls  observed,  that  in  Briden  v.  Hewlett,  the  late 
Maater  of  the  Rolls  had  proceeded  upon  the  ground  that  the  words  in  the  will 
referred  to  something  future ;  and  wheuier  that  case  was  or  not  distinguishable  from 
HoUacay  v.  HoUoioay,  it  was  distinguishable  from  the  present,  where  there  was  no 
reference  to  anything  future.  Tbe  decree  declared  ^e  Plaintiffs,  Eliza  and  her 
husband,  entitled  to  the  clear  residue,  as  to  one  moiety  in  right  of  Eliza ;  and  as  to 
the  otiier  moiety  in  right  of  Anna  Maria. 


[)S79]  LocKHABT  V.  Hardt.   t/tms  3,  4,  6,  Jvfy  28,  1846. 
[S.  C.  10  Jnr.  72&] 

A  testator  having  an  estate  subject  to  a  mortgage  of  £4460  created  by  himself, 
devised  it  to  A.  B.  in  fee,  *'  he  paying  the  mortgage  thereon ; "  and  he  devised  his 
residuary  real  and  personal  estates  to  trustees  for  the  payment  of  his  debts,  and  he 
gave  to  the  morteagMi  through  the  medium  of  his  executors,  £2000  to  exonerate 
the  estate.  Hd^  th^  although,  if  the  devise  had  been  simply  "of  tiie  estate  "  or 
"  of  the  estate  subject  to  tiie  mortgage  tiiereon,"  the  mortgage  would  have  been 
payable  out  <^  the  testator's  genend  estate,  yet  that  the  words,  "he  paying  the 
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mortgage  Uiereon,"  imposed  a  duty  on  the  devifee^  and  amounted  to  a  direction  or 
condition  that  he  should  pay  the  mortgage,  or  take  tJia  estate  subject  to  the  burden 
upon  it^  so  £ar  as  the  same  exceeded  the  £2000. 
An  estate  was  mortgaged  to  A.,  who  snbmcvtgaeed  it  to  R  A.  derissd  the  estate  to 
C,  and  bequeathed  to  K  the  sub-mortgagee,  unroogh  his  executors,  XIOOO  to  dear 
in  part  the  estate.  The  sub-nuHtgagee,  after  the  death  oi  the  teetatM-,  foreclosed 
the  estate.   Held,  that  the  devisee  of  the  estate  was  entitied  to  the  j£LOOO. 

Id  August  1831  a  oopyhold  estate,  called  Field  Head,  was  vested  in  fee  bj  way 
of  mortgage  in  John  Wastie,  Uie  testator  in  the  cause,  for  the  purpose  of  securing  to 
him  the  repayment  of  two  coDsiderable  sums  of  money  by  William  Heniy  Smith,  who 
was  entitled  to  the  equity  of  redemptim.  Mr.  Wastie,  the  mortgagee,  having 
borrowed  from  William  &owne  the  sum  of  £1900,  executed  to  him,  for  the  puniose 
of  securing  repayment  of  that  sum,  an  assignment  of  th«  debt  due  to  himself  from 
Smith,  and  a  surrender  and  release  of  the  Field  Head  estate,  whioh  he  heM  as  security 
for  it,  subject  to  redem^on  himself  from  Awne,  and  at  tbe  date  of  his  will,  Hr. 
Wastie  was,  as  to  the  Field  Head,  uititled  to  the  mortga^  interest  which  he  hfid 
under  Smith,  and  to  the  equity  of  redempti(m  of  the  mortgage  which  he  had  executed 
to  Browne. 

Mr.  Wastie  was,  at  the  same  time,  seised  of  an  estate  at  Buttermere  in  Wilts, 
subject  to  a  mortgage  thereof  to  the  same  Mr.  Browne,  for  securing  to  him  the 
r6pay-[380]-ment  of  three  several  sums  of  money,  amounting  in  the  whale  to  Uie  sum 
of  X4160,  toother  with  interest  thereon. 

By  his  will,  dated  the  7tb  day  of  August  ld35,  John  Wastie  devised  as  follows : — 
"  I  give  to  my  nej^ew  James  Loc^hart,  Esq.,  all  my  manor  lands  at  fiuttermere, 
in  the  county  of  Wilts,  to  hold  to  him  and  his  heirs  for  ever,  he  poying  a  fnorigagg 
(hereon.** 

In  another  part  of  his  will,  he  devised  as  follows : — **  I  give  and  devise  to  Elizabetli, 
the  wife  of  my  dear  brother,  all  my  house  and  lands  oallM  Fidd  Head,  and  rights  (rf 
common,  now  in  the  occupation  of  Mr.  Arden  as  my  tonantt  situate,  Iji^iog,  and  being 
in  the  parish  of  Hawkshead,  in  the  couaty  of  LaDoaster,  together  with  all  rights  of 
commoD  and  turbary,  but  for  her  sole  and  separate  use  on^  during  her  life.  And 
from  and  after  her  decease,  I  ^ve  and  devise  the  said  house,  wiUi  its  rights  and 
M)purtenanoe8  aforesud,  to  Elizabeth  Lookhart,  daughter  of  my  said  brother,  by 
£lizabeth  his  wife,  and  to  her  heirs :  and  all  the  rest  and  residue  of  my  real  and 
personal  estate  I  give,  devise,  and  bequeath  to  Mr.  John  Hardy  and  to  his  heirs,  in 
trust,  to  give  aid  and  payment  of  my  debts  and  l^facies.** 

By  the  will  and  a  schedule  thereto,  he  gave  several  legacies,  and,  amongst  them, 
he  gave  as  follows : — "To  Mr.  Browne,  throuj^  the  medium  of  my  necutors,  X2000, 
they  being  directed  therewith  to  exonerate  my  Buttermere  mortgage,  and  to  them 
£1000,  to  dear  in  port  my  Fiekl  Head  mortgage." 

The  testator  died  in  August  1835,  a  few  days  after  the  date  of  the  will. 

[381]  In  December  1842  the  Brownes  foreclosed  the  mortgage  as  against  Smith, 
and,  in  1 843,  they  completed  the  foreclosure  as  against  the  representatives  ctf  Loddbart. 
(See  9  Beav.  349.) 

Under  these  circumstances  two  questions  arose.  First,  the  devisee  of  the  Butter- 
mere estate  claimed  a  right  to  have  the  whole  of  the  mortgage  thereon,  amounting  to 
£4460,  paid  out  of  the  testator's  general  estate. 

Secondly,  :bhe  Field  Head  estate  having,  by  the  subsequent  foredosure,  been  with- 
drawn from  the  operation  of  the  will,  the  devisees  of  that  estate  daimed  the  legscy 
of  £1000  intended  for  their  benefit 

The  case  was  argued  by  Mr.  Kinderdey  and  Mr,  Lloyd,  for  Junes  Lookhart,  who 
dted  MilMr  v.  MHimt  (1  Yes.  sen.  106).  Clatrk  v.  Qvm  (3  Yes.  sen.  617),  Pmift  r. 
ChamberUiiHe  (4  Yes.  51),  Danvm  v.  ifannm^  (2  Bro.  G.  C.  18),  BnuAenbmry  r. 
Braekenbmy  (3  Eden,  275),  Garvey  v.  ff^bmi  (19  Yes.  125),  to  shew  that  the  testator, 
having  miscalculated  the  amount  of  the  mortgage,  this  Court,  in  giving  effect  to  the 
testator's  intention,  had  jurisdiction  to  correct  it. 

Mr.  Tinney  and  Mr.  W.  H.  Clarke,  for  Alice  Thomas. 

Mr.  Turner  uid  Mr.  Emptor,  tor  Jamas  Lookhart,  the  elder,  the  heir  at  law. 
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Mr.  Lowndes  and  Mr.  EUnuloTj  for  Kluabedi  Loekhart^  now  Mrs.  Noble. 
1^2]  ^i*-  ^upolt  and  Mr.  Ellu,  for  the  executors. 
1^  MASTZR  OF  THK  RoLUS  postponed  his  judffmentw 

Julf  28.  Thb  Master  of  the  Eolls  [Lord  LangdaleJ.  The  mortgage  on  the 
Buttermere  estate  and  the  sub-mortgage  on  the  Field  Head  estate  were  executed,  to 
secure  the  repayment  of  debts,  which  had  been  contracted  by  the  testator  himself; 
and,  having  regard  to  the  true  construction  of  the  will,  as  affecting  (if  it  does  aSect) 
the  generu  liability  of  the  testator's  personal  estate  to  pay  his  own  debts  charged  on 
tiie  devised  estates,  a  question  is  made,  to  what  extent  the  testator's  general  estate  is 
hable  to  the  payment  of  the  mortgage  on  the  Buttermere  estate ;  and,  having  regard 
to  the  same  question,  and  also  to  the  sulMequent  foreclosure  of  the  mort^^age  on  the 
Keki  Head  estate  a  qnestaon  is  made,  whether  the  JSIOOO  given  to  the  executors,  to 
dear  in  part  the  Field  Head  estate,  is  now  payable. 

1.  It  ifl  claimed  on  the  behalf  of  the  devisee  ci  the  Buttermere  estate,  that  the 
whole  of  the  mortgage  thereon,  viz.,  the  sum  of  £4460  and  interest,  ought  to  be  paid 
oat  of  the  testatoi^  general  estate. 

The  claim  would  nave  been  good,  if  the  devise  had  been  simply  of  the  Buttermere 
estate,  or  of  the  Butter  estate  subject  to  the  mortgage  thereon.  (See  Serie  y.  St.  Eloy, 
2  P.  Wms.  386 ;  Biekham  v.  OnUfmU,  3  Myl.  &  Cr.  763,  and  2  Jarman  on  Wills,  553.) 

[383]  But  the  words  "he  paying  a  mortgage  thereon"  appear  to  me  to  impose  a 
duty  on  the  devisee,  and  to  amount  to  a  direction  or  condition  that  he  shall  pay  the 
mortgage,  or  take  the  estate  with  the  burden  upon  it.  The  words  "he  paying" 
cannot,  I  think,  be  considered  as  merely  desoriptive  of  the  testator's  interest  in  the 
estate ;  and,  by  using  those  words  as  he  has  done,  I  think  that  the  testator  has  shewn 
ao  intention  that  the  debt  should  be  paid  by  the  devisee,  and  not  out  of  his  own 
personal  estate. 

By  the  legacy  given  in  the  schedule,  I  think  the  testator  has  qualified  or  limited 
tike  extent  of  the  effmit  of  the  words  used  in  the  devise,  and  has  directed  the  burden, 
which  he  had  before  directed  to  be  wholly  borne  by  the  devisee,  to  be  partly  borne 
by  his  own  estate ;  and,  giving  only  £2000  to  exonerate  a  mortgage  of  much  larger 
amount,  it  appears  to  me,  that  tie  cannot  be  considered  to  have  meant  any  sum  greater 
ttsn  the  amount  of  the  legacy  to  be  applied  for  that  purpose ;  and  that  this  legacy, 
aldiough,  in  the  form  in  which  it  is  given,  it  qualifies  the  direction  or  condition  which 
accompanies  the  devise,  is  consisteot  with  the  conclusion,  that  the  general  estate  was 
not  intended  to  bear  the  whole  burden. 

2.  As  to  the  legacy  of  £1000,  given  in  vart  to  clear  the  Field  Head  mort^^age,  I 
Uiink  that,  if  the  devise  had  taken  effect,  the  legacy  ought  to  have  been  apphed  for 
the  purpose  intended.  If  it  had  been  so  applied,  it  would  have  enured  to  the  benefit 
of  t£e  devisee — to  that  extent,  and  in  that  manner  (independently  of  the  general  rule 
respecting  the  application  of  the  testator's  personal  estate  in  payment  of  a  mortgage, 
charged  on  a  devised  estate),  there  was  a  manifest  intention  to  benefit  the  devisees. 

^M]  In  consequence  of  the  subsequent  foreclosure  of  the  mortgage  made  by  the 
testator  on  the  Field  Head  estate,  the  estate  was  withdrawn  from  the  operation  of  the 
will,  and  the  devise  could  not  take  effect.  I  do  not  think  that  the  devisee  is,  for  that 
reason,  to  be  deprived  of  that  ^art  of  the  benefit  which  the  testator  intended  for  him, 
and  which  is  still  capable  of  being  afforded,  though  not  predsely  in  the  manner  which 
was  contemplated. 

Considering  the  rights  of  the  devisees  at  the  time  of  the  testator's  death,  and  that, 
More  the  foreolosura,  they  were  entitled  to  have  the  £1000  apfdied  to  clear  the 
mortgage  in  part,  or  to  assist  them  in  redeeming  it,  I  think  that  they  had  such  a 
penonu  interest  in  the  leg^y  as  could  not  be  extingnished  by  the  foreoloeure ;  and 
that,  subject  to  any  interest  of  the  devisee  for  Hfe,  the  fund  in  question  most  be 
^usferred  to  tiie  trustees  of  Mrs.  Koble's  settlement 
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[386]  Stanes  v.  Pabkkb.   Mardt  23,  1846. 
[&  C.  10  Jur.  603.] 

A  trustee  who  was  a  BoUcitor,  came  to  a  final  settlement  of  accounts  with  bis  eedui$ 
gve  trust,  and  thereupon  a  general  release  was  executed.  In  die  aocount«,  the 
trustee  bad  taken  credit  for  bills  of  coets  for  professional  services,  to  which,  undw 
the  general  rule,  he  was  not  entitled.  The  eestuis  ^  trvd  were  assisted  on  the 
occasion  by  an  independent  solicitor,  who  perused  the  bills,  and  settled  and  attested 
the  release.  Held,  under  the  ciroun\Btan<»s,  that  the  trustee  was  entided  to  die 
benefit  of  the  release. 

William  Claohar  devised  estates  to  trustees,  on  trust  for  the  separate  use  of  hia 
daughter  Sarah  Stanes,  and  after  her  death  on  trust  to  s^  and  hold  the  produce  ior 

her  children. 

The  testator  died  in  1813,  and  one  of  the  executors  and  trustees  having  renounced, 
the  Defendant  Parker,  a  solicitor  who  had  acted  for  the  testator  in  his  Ufetime,  was 
in  February  1814  appointed  a  trustee  in  his  stead.  Sarah  Stanes  died  in  1834, 
leaving  three  children,  viz.,  the  two  Plaintiffs  and  Sarah  J.  Stanes,  one  of  the 
Defendants.  The  estates  were  sold  by  the  Defendant  £386]  Parker,  and  the  produoa 
divided  among  the  three  children. 

The  affairs  of  the  trust  were  finally  wound  up,  the  accounts  were  settled,  and,  in 
November  1837,  a  ^nerat  release  was  executed  by  the  Plaintiffs  to  Parker.  In  the 
accounts,  the  Plainti£fo  were  charged  by  the  Defendant  Parker  with  two  bills  of  coats 
amounting  to  £544  and  £512  for  professi<mal  business  transacted  by  the  D^enchat 
while  trustee.  This  bill,  filed  in  November  1839,  sought,  notwithstanding  the 
settlement  of  the  accounts  and  release,  to  have  the  accounts  opened,  and  the 
professional  charges  of  the  Defendant,  beyond  costs  out  of  pocket,  disallowed,  but  all 
the  relief,  except  the  disallowance,  was  abandoned  at  the  hearing. 

The  circumstances  attending  the  release  and  settlement  of  the  accounts  were 
admitted  to  be,  substantially,  as  follows; — In  October  1837  the  Defendant  Parker 
claimed  the  two  bills  of  costs  for  business  done  in  relation  to  the  testator's  estate, 
and  on  the  20th  of  that  month  he  delivered  the  first  bill,  amounting  to  £554,  to 
Messrs.  Pattison  &  Cutts  (the  Plaintiffs'  solicitors),  for  their  perusal  on  oehalf  of  the 
Plaintiffs.  Messrs.  Pattison  &  Cutts  perused  such  bill  (after  the  same  had  been  by 
them  submitted  to  uid  perused  by  the  Plaintiffs),  and  finally  sanctioned  the  payment 
of  the  same. 

The  second  bill  of  costs  was  seen,  from  tame  to  time,  by  Mr.  Cutts,  as  Parker  waa 

making  it  out;  and  Mr.  Cutts,  on  the  morning  of  the  13th  of  November  1837,  came 
to  Parker's  office,  and  took  away  with  him  a  copy  of  such  bill ;  but  no  copy  had, 
prior  to  that  morninK,  been  delivered. 

[387]  Parker  had  insisted  upon  the  Plaintiffs  acknowledging  his  trust  accounts  to 
be  correct,  and  executing  to  lOm  a  general  release,  as  such  trustee,  in  full  of  all 
demands,  before  he  would  pay  over  to  them  the  sums  which  omstituted  their  shares 
of  the  trust  funds  in  his  hands  (a  full,  complete,  and  final  payment  and  settlement^ 
being  in  the  contemplation  of  all  parties).  He  accordingly  prepared  a  draft  general 
release,  which  was  delivered  to  Messrs.  Pattison  &  Cutts  on  the  27th  of  Octowr,  aod 
was  perused  and  approved  of  by  them  oa  behalf  of  the  Plaintiffs,  and  returned  f« 
engrossment ;  and  everything  ^peariag  ready  for  a  final  setdement,  the  13th  day  of 
November  1837  was  appointra  for  that  purpose. 

Id  the  early  part  of  the  morning  of  tnat  day,  Mr.  Cutts  attended  at  Parker's 
office,  and  inspected  and  examined  all  the  accounts  and  the  second  bill  of  costs.  Mr. 
Cutts  took  all  the  accounts  and  the  bills  to  his  clients,  who  were  at  the  Black  Boy 
Inn,  a  very  short  distance  from  Parker's  office,  and  they  were  perused  by  the 
Plaintiffs,  and  explained  to  them  by  Mr.  Cutts,  and  delivered  back  approved  to  the 
Defendant  Parker. 

The  Plaintafis  and  the  Defendant  Sarah  J.  Stanes  signed  their  approval  to  the 
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nnnml  aooount^  ud  executed  to  the  Defaoduit  4  rdeaM,  dited  the  ISUk  of  November 
1837,  from  all  daims,  &o.,  in  reipect  of  the  tnut  matten,  whioh  release  ms  attested 
by  Mr.  Gutta,  their  solicitor. 

This  bill  was  filed  in  November  1839  for  the  purpose  above  stated,  and  the 
Defendant  Parker,  by  his  answer,  after  detailing  the  circumstances  under  whioh  the 
release  had  been  executed,  claimed  the  benefit  of  the  settled  aocount  and  release,  in 
bar  to  this  suit  He  [388]  also  daimed  tiie  benefit  ot  the  serwal  recitals  cratained 
in  the  release. 

The  causp  now  came  on  for  hearin^^  and  the  only  question  was  as  to  the 
pntfessional  charges,  it  having  been  agreed  that  the  remainder  of  the  bill  should  be 
aismissed,  with  costs. 

Mr.  Kindersley  and  Mr.  Bi^jshawe^  ioT  tha  PlaintifiB,  argued,  that  it  had  been 
deaiir  se^ed,  that  a  teustee,  bemg  a  soUoitOT,  oould  only  charge  his  eesfin  que  fnut 
with  his  ooets  out  of  pocket,  for  busiDess  done  in  the  matters  of  the  trust ;  Moore  v. 
Frmod.{l)  That  their  non-liability  to  pay  the  costs  never  having  been  brought  to  the 
attention  of  the  ceaims  que  truO,  the  release  could  not  avail  the  Defendant,  or  be  set 
op  in  bar  of  the  Plaintifis'  claim  to  be  reimbursed  monies  paid,  or  allowed  to  be 
retained  by  the  trustee,  under  a  mistaken  notion  of  their  liability. 

Mr.  Turner  and  "Mx.  Chandless,  for  the  Defendant,  were  not  called  on  by  the 
Court. 

Mr.  Smith  and  Mr.  Paynter  appeared  for  other  parties. 

[389]  The  Mastbr  of  thb  Bou^  [Lord  Langdale],  The  safety  of  the  public  has 
been  jiutl^  tiioaght  to  require  the  rule  now  clearly  established,  tbat^  afthona^  a 
trustee,  being  A  solicitor,  may  appoint  uiother  solicitor  to  execute  the  prfrfesnwal 
business  relating  to  the  trust,  yet,  if  he  does  it  himself  he  shall  not  be  allowed  to 
ehai^  for  his  professicmal  serviees.  This  may  sometimes  occasion  a  hardships  but 
tiie  rule  has  been  established  for  ^e  benefit  of  catvu  que  trust,  because  it  is 
thought  unsafe  to  sanction  any  such  allowance,  and  thereby  tempt  the  solicitor  to 
create  unnecessary  business  for  his  own  profit. 

Mr.  Parker  delivered  two  bills  containing  many  items,  which,  if  they  had  been 
submitted  to  taxation,  would  have  been  disallowed.  The  Plaintiffs  and  their  sister 
appear  to  have  been  interested  in  the  estate,  and  the  two  Plaintiffs,  at  the  time  when 
the  bills  were  settled  and  the  release  executed,  employed  a  solicitor  of  their  own, 
who  should  have  known  the  rule,  that  a  solioitw,  who  is  also  a  trustee,  is  not  entitled 
to  char^  for  professional  business,  even  though  tt  might  appear  that  he  had  spent 
moch  time  in  the  business,  and  had  rendered  essentiu  services  for  which  he  might 
have  charged,  if  he  had  not  been  a  ^ustee. 

The  first  bill  was  delivered  to  the  Pbuntifb'  aolicit<ff  on  tb»  20th  of  October  1887, 
snd  it  renuuned  in  his  hands  until  the  13th  of  November.  The  second  bill  was  not 
delivered  under  circumstances  so  favourable  to  the  solicitor.  The  Defendant,  it 
appears,  was  a  long  time  in  completing  that  bill,  and  it  was  not  finally  made  out,  or 
in  the  possession  of  Mr.  Gutts  until  the  13th  of  November;  but  he  then  received  it 
sod  carried  it  away  with  him  to  his  clients,  who  were  [390]  in  the  neighbourhood 
and  consulted  him  on  the  subject,  and  no  objection  was  made  to  the  items  now 
complained  of.  That  is  not  all.  The  parties  had  been  long  preparing  for  a  final 
settlement.  Mr.  Parker  had  prepared  the  draft  release,  and  sent  a  copy  of  it  so  long 
bade  as  the  27th  of  October,  so  that  from  the  27th  of  October  to  the  ISdi  of 
November  the  PlaintiffB  had  notice  of  what  the^  were  required  to  do  on  the  final 
settiement.  The  Defendant  had  given  full  information  as  to  the  nature  oi  the 
cbtttges  in  the  first  bill,  and  as  to  the  release  expected ;  so  that  in  Ootoiber  the 
naintifb  most  have  oome  prepared  to  give  thdr  attention  to  the  subjeot.   The  seoond 

(1)  3  Myl.  &  Gr.  46.    The  other  authorities  on  the  point  are,  Itobmsm  v.  PeU, 

1  P.  Wms.  249 ;  Hovey  v.  BlakeTnan,  4  Ves.  696  ;  Neu  v.  Jones,  9  Byth.  (1st.  ed.),  338 ; 
rittu  V.  Kibble,  1  Beavan,  559  ;  Collins  v.  Carey,  2  Beavan,  128  ;  Smiih  v.  Longford, 

2  Beavan,  362 ;  In  re  Sherwood,  3  Beavan,  338 ;  Bainbrigge  v.  Blair,  8  Beavan,  688 ; 
Cormultael  v.  JFUson,  2  Molloy,  537  ;  Freaery.  PahMr^  4  Y.  &  Col  (Ex.),  615;  Burge 
r.  BryUan,  3  Hare,  373 ;  York  r.  Brown,  before  V.-C.  K.  Brace,  12th  June  1844 ;  and 

a  ira.— IS* 
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bill  had  been  inspected  by  Cntto  u  it  was  making  out ;  it  was  afterward*  examined 
by  Catta  with  his  ctimt^  apart  from  Barker,  and  therefore  no  notion  of  surprise, 
presmre,  or  wlything  of  tbi^  sort^  cu  arise.  Having  all  this  informatitm  and 
profeeiiona]  assiatuioe,  th^y  ezecated  this  general  release,  and  Aere  appears  to  me 

no  reason  for  not  giviiu;  it  fall  opnalaon. 

If  the  Plaintiflfo  huchaiged  and  proved  that  Parker  knew  the  law,  according  to 
bis  duty,  and  that  Cutts  was  ignorant  of  the  law  which  he  ought  to  hare  known 
according  to  his  duty,  and  that  Parker  had  fraudulently  taken  advantage  of  his  own 
knowledge  and  of  his  adversary's  ignorance,  this  release  might  then  hwe  been  held 
to  be  inoperative.    Here  nothing  of  the  sort  is  even  alleged. 

On  the  whole  of  this  case,  I  do  not  find  any  ground  for  setting  aside  the  release. 
I  think  that  the  Plainfcifb  are  bound  by  it,  and  that  the  Defendant  is  entitled  to  the 
benefit  of  it   The  bill  must  be  dismissed  witii  eoits. 


[301]  Gkat  v.  Ths  Liverpool  and  Burt  Railway  Compant. 
MarA  11,  U,  25,  28,  1846. 

[S.  C.  4  Rail.  Cas.  236  ;  10  Jur.  364.] 

It  is  on  the  ground  of  a  general  public  good,  that  the  Legislature  grants  to  railway 

companies  the  compulsory  powers  of  taking  the  property  of  individuals. 
In  qnestiona  between  companies  and  individuals,  whose  property  the  former  seek  to 
tuce  nnder  compulsory  clauses  in  their  Acta,  the  Court  does  not  strain  the  oonstnio- 
tion  of  the  Act  in  favour  of  the  former. 
When  the  power  of  fully  completing  a  railway,  according  to  the  intention  of  the 
Legislature,  depends  on  the  voluntary  consent  of  individuals  having  property  on 
the  proposed  bne,  suc^  consent  ought  to  be  obtained  by  the  company  before  they 
roceed  in  the  undert^ng. 

ether,  where  it  is  evident  that  the  line  of  a  railway  cannot  be  fully  completed,  die 
company  have  a  right,  compulsorily,  to  take  any  part  of  the  property  in  the 

proposed  line.  Quare. 

This  was  a  motion  for  an  injunction  under  the  following  circumstances: — 
In  December  1844  a  scheme  was  set  on  foot  for  obtaining  an  Act  ot  Parliament 
for  the  formation  of  a  railway  from  Bolton  to  Liverpool. 

The  Plaintiffs  were  owners  of  certain  lands,  and  extensive  cotton  mills  and 
conveniences  erected  thereon  at  Darcy  Lever,  in  the  line  of  the  proposed  railway ; 
and,  according  to  the  original  plan,  the  railway  would  pass  directly  through  and  over 
several  of  the  Plaintiffs'  nouses  and  buildings,  and  the  gort  and  feeder  by  which  their 
mills  w^  supplied  with  water.  The  Plaintiffs  dissent^,  and  opposed  toe  application 
for  the  Act  of  Parliament  before  the  Committee  of  the  House  of  Commoiu.  After 
some  attempts  at  ne^ociation,  it  was  ultimately  agreed,  that  a  clause  ahonki  be 
introduced  mto  the  bill  for  the  Plaintifis'  protection,  and  tiie  PlaintiffiB  thweupon 
withdrew  their  op^Kwition,  aod  the  bill  passed. 

The  clause,  which  formed  the  ninety-second  section,  was  as  follows : — 
"And  whereas  John  Gray  and  William  Gray  are  the  owners  and  occupiers  of 
certain  mills,  lands,  and  build-[392]-ings,  situate  at  Darcy  Lever,  through  whidb  the 
line  of  the  railway,  as  delineatetl  on  the  plans  and  sections  before  referred  to,  passes ; 
be  it  enacted,  that  it  shall  not  be  lawful  for  the  said  company,  without  the  consent  of 
the  said  John  Gray  and  William  Gray,  or  the  owner  or  owners  for  the  time  being  of 
the  said  mills,  lands,  and  buildings,  to  construct  the  said  railway  nearer  to  the  same 
mills,  lands,  and  buildings,  or  any  of  them,  than  the  south-east  end  of  Lever  Bridge, 
delineated  on  the  said  plans  and  therein  numbered  one."  (8  &  9  Yict.  c.  clxvi.  s.  92.) 

The  ninetv-third  section  provided  as  follows : — "And  be  it  enacted,  that  the  said 
company  shall  no^  in  or  during  the  construction  or  progress  of  the  siud  railway  or 
works,  divert,  obstractk  or  in  any  way  injure  the  g<^  of  the  said  John  Gray  aiid 
William  Gray,  connected  with  their  works  at  Darcy  Lever,  and  in  the  plan  and  book 
of  reference  of  the  said  company  referred  to,  under  the  penalty  of  £50  for  each  and 
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every  day  of  the  occurreDoe  of  niofa  dirernon,  obstouction,  or  injury,"  to  be  paid  them 
above  the  damage  actually  sustained,  to  be  reoorered  by  aotion  at  Law ;  nor  shall  the 
company,  during  the  construction  of  the  said  railway  or  works,  "obetaruct  the 
carrying  on  of  the  said  works  of  the  said  John  Gray  and  William  Gray,  under  the 
Khe  penal  t7,"&c. 

The  Defendants  conceived,  that,  according  to  the  intention  of  the  ninety-second 
section,  they  were  authorized  to  construct  the  railway  without  the  aonsent  of  the 
PlaintiffB,  upon  any  line  not  nearer  on  the  south  side  to  the  line  originally  laid  down, 
than  a  line  parallel  thereto  drawn  though  the  southernmost  part  of  the  east  end  of 
Lever  ftidge ;  and  they  acocndingly  gave  tiie  ordinary  notices,  and  were  proceeding 
without  the  Plain-^^j-tiffs'  ooosent,  to  oons^ct  their  railwav  in  a  line  parallel  to 
the  wiginal  line  at  tike  distance  named,  but  passing  through  some  of  the  lands 
belonging  to  the  Kaintifi*  whidi  however,  were  separated  frmn  t^e  lands  on  which 
tiieir  wo^  were  situated  by  a  public  road. 

The  Plaintiffs  thereupon  filet]  this  bill,  and  moved  for  an  injunction  to  restrain 
the  Defendants  from  constructing  the  railway  "nearer  to  the  mills,  lands,  and 
bnildinM  of  the  said  Plaintiffs  at  Darcy  Lever,  or  any  of  them,  than  the  south-east 
end  of  Lever  Bridge,"  and  from  entering,  &c.,  upon  the  Plaintiffs'  said  lands  and 
property  nearer  than  the  south-east  end  of  Lever  Bridge,  without  the  Plaintiff's 
I  consent. 

Mr.  Kindersley,  Mr.  Turner,  and  Mr.  Bacon,  in  support  of  the  motion. 

They  cited  fTebb  v.  TIu  Manchester  and  Leeds  Railway  Cmpany  (4  Myl.  ft  Or.  116), 
and  Bhkemore  v.  The  OlamorgiuMre  Canal  CkmpanyCl  Myl.  &  K  164). 

Ths  SoLlcnoBrGlNBRAL  (Sir  F.  Kelly),  Mr.  Bolt,  and  Mr.  R.  Palmer,  amird, 
raised  tiie  several  points  stated  in  the  judgment. 

Mr.  Kindersley,  in  reply. 

Mardi  26.  Ths  Master  of  ths  Rolls  [Lord  Langdale].  I  think  it  is  exceedingly 
(0  be  regretted,  that  the  parties  here  have  not  been  able  to  oome  to  some  sort  of 
arrangement  or  compromise,  so  as  to  stop  this  litigation,  and  prevent  the  necessity  of 
any  order.  However,  as  [^4}  they  have  been  so  unfortunate  as  not  to  be  able  to  do 
fl<^  it  is  for  me  to  give  the  best  opinion  that  I  can  on  the  case. 

In  cases  like  the  present,  it  is  always  to  be  borne  in  mind,  tAiat  these  Acts  of 
I      Parliament,  are  Acts  of  sovereign  and  imperial  power,  operating  in  the  most  harsh 
I      shape  in  which  that  power  can  be  applied  in  civil  matters.    Solicited,  as  they  are,  by 
j      individuals,  for  the  purpose  of  private  speculation  and  individual  benefit^  they  are 
j      not  passed  by  the  Legislature,  otherwise  than  on  the  notion  that  they  contribute  to 
the  general  public  good  so  materiidly,  as  to  mtke  it  even  ftxr  the  general  benefit,  to 
I      viowe  the  rights  m  property  of  private  individuals.   Fm*  the  sake  of  tiiat  which  is 
supposed  to  be  the  public  good  (and,  upon  the  consideration  (tf  a  particular  Act  which 
I      has  paraed,  we  are  bound  to  consider  it  for  the  public  good  on  the  whole),  it  is  thought 
I      fit  to  take  away  from  private  individuals  that  which  is  undoubtedly  their  own 
absolute  property ;  and  that,  too,  at  a  price  which  is  to  be  fixed  by  authority  (if  need 
be)  without  any  voice  of  their  own.    Whoever  considers  the  effect  of  this,  must  see 
the  consequences  which  frequently  do  happen  to  individuals ;  property  to  which  they 
have  attached  their  whole  fortunes  and  interests,  ma^  be  taken  from  them  by  an 
absolute  exercise  of  imperial  power,  and  their  whole  circumstances  and  situation  in 
!      life  may  be  entireW  idtered  for  a  sum  of  money  to  be  fixed  by  somebody  else.  This 
Court,  I  believe,  has  always  regarded  thrae  matters  in  this  light,  when  again  uid 
again  (though  not  so  frequentiy  as  oS  late  years)  these  matters  nave  been  under  its 
consideration. 

,  At  one  time,  the  doctrine  held  in  this  Court  was,  that  unless  those  who  were 
j  enabled  to  carry  on  such  a  speculation,  could  satisfactorily  shew  that  t^ey  had  the 
j  {396]  means  of  completing  the  entire  undertaking  (the  whole  and  not  a  part  of  which, 
was  alleged  to  be  for  the  public  good),  they  should  not  be  allowed  to  invade  any 
man's  property  in  the  execution  of  a  part  only  of  their  undertaking.  (See  Lord 
Eldon's  observations  in  Blakemore  v.  The  Ohmorganshire  Canal  Navigation,  1  Myl.  & 
K.  164.) 

The  hardship  imposed  on  individuals  I  think,  and  I  am  glad  to  think,  has  of  late 
years  been  subject  to  a  more  anxious  c(»isideration  than  it  used  to  be.   Probably  ^ 
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does  not  possess  uiy  pecahar  value,  Parliament  will  apply  that  whieh  hu  bi 
almost  a  eeneral  rule  in  such  cases ;  but  if  Uie  property  does  poesess  some  pM 
value,  if  tne  projected  public  work  is  to  pass  over  a  portion  of  propoliy  nKnn 
than  assy  other,  or  invades  a  right  to  which  the  owner  may  be  consui^nd  to  be 
peculiarly  attached,  in  such  oases  Parliameat  will  facilitate  Bad  encourage  agnn 
between  the  parties  possessinff  such  property  and  those  desiring  to  take  it  am 
in  cases  in  which  the  terms  of  such  agreements  cannot  be  at  once  settled,  vill 
the  parties  to  an  agreement  to  be  suwequently  entered  into  between  ^emselva; 
so  it  appears  to  have  been  in  this  particular  case. 

In  this  case  it  appears,  that  in  the  coarse  of  last  year,  the  promoters  of  this  ni 
from  Liverpool  to  Wigan,  Bolton,  and  Bury,  were  solicitiuj^  an  Act  of  Parliune 
construct  a  railway,  which  passed  through  property  belon^ng  to  and  occupied  I 
Flaintifis  in  this  cause.  The  Plaintiffs,  conceiving  that  this  property  was  oi  pfrj 
coliar  value,  not  to  be  determined  according  to  the  general  rales  adopted  in  on 
cases,  opposed  the  bill.  It  appears  from  tfae  evidence,  tliat  tiie  opporitka 
enooeesful,  and  Uiat-  unless  some  arrangement  oould  be  mad^  and  aome  agm 
entwed  into  between  them,  die  bill  would  not  have  passed  subjecting  them  tf 
ordinary  rules  established  in  such  cases.  In  that  state  of  things,  an  attempt 
made  to  obtain  a  compromise  and  agreement.  Most  unhappily,  I  think,  fo 
interest  of  all  persons  concerned  in  this  matter,  that  was  not  suooessful ;  bot 
plain,  that  both  pairties  after  the  communicadons,  believed  thw  could  oHne 
agreement.  If  they  had  not  had  this  belief,  Messrs.  Gray,  the  Plaintififo,  vodi 
luve  insisted  on  these  clauses,  neither  would  the  company  have  agreed  to 
themselves  in  their  power.  However,  after  having  failed  to  come  to  an  agreou 
consent,  this  clause  was  agreed  to. 

Now,  the  clause  is  this :  "  Whereas  John  Gray  and  William  Gray  arc  the  01 
and  occupiers  of  otttain  mills,  lands,  and  buildings,  situate  at  Darcy  Lever,  tbt 
which  the  line  of  the  railway,  as  delineated  on  the  plans  and  Beoti<Mi8  before  nt 
to,  passes ;  be  it  enacted,  that  it  shall  not  be  lawful  for  the  said  craipany,  witbot 
consent  of  the  said  John  Gray  and  William  Gray,  or  the  owner  or  owners  fo 
time  being  of  the  said  mills,  lands,  and  buildings,  to  construct  the  said  railway  a 
to  the  same  mills,  lands,  and  buildings,  or  any  of  them,  than  the  south-east  e 
Lever  Bridge,  delineated  on  the  saia  plans,  and  therein  numbered  one."  Tbe 
not  to  construct  the  railway  nearer  to  the  "  same  mills,  lands,  and  buildingi, 
nearer  to  any  part  specified,  but  not  nearer  "to  the  mills,  lands,  and  building" 
the  south-east  end  of  [397]  Lever  Bridge.  Now,  there  is  a  collective  descriptii 
the  words  "  mills,  lands,  and  buildings : "  they  include  the  whole  and  every  ps 
those  premises  of  which  John  Gray  and  William  Gray  wen  tiie  owners  and  oeoa 
They  were  the  ownen  and  ocouiners  of  the  whole  which  is  delineated  <m  the 
the  railway  is  not  to  be  constructed  nearer  than  the  sont^-eaat  end  of  the  n 
which  1nid|^  crosses  the  river  Tonge,  and  is  immediately  continued  bv  the 
which  has,  on  both  sides,  a  portion  01  those  lands.  The  words  in  themselves  di 
seem  to  me  to  be  attended  with  any  difficulty.  They  mean  "  you  shall  not 
nearer  to  my  estate  than  the  bridge." 

It  has  been  argued,  on  behalf  of  the  Defendants,  that  that  cannot  be  the  0001 
tion ;  and  the  only  question  is,  whether  there  is  anything  to  overcome  that  vbi 
the  plain  md  natural  construction  of  these  words.    In  the  first  place  it  is  laid, 
this  conBtructioD  would  make  the  construction  of  the  railway  dependent  altogi 
on  the  will  of  Messrs.  Gray.    That  does  not  in  itself  seem  very  absurd,  thoo^ 
said  to  be  so,  because,  it  is  argued,  the  whole  scope  of  the  Act  clearly  manifesta, 
at  all  events,  there  was  to  be  a  railway  constructed.   How  ia  that?  A  railway 
be  constructed  to  be  sure,  but  subject  to  the  proviaioiis  in  tibe  Act^  and  tiiis  n 
the  railway  is  not,  therefore,  to  be  constructed  at  all  events,  but  only  subject  t> 
provisions  of  the  Act,  including,  among  others,  this  clause,  and  not  otherwise, 
argument,  therefore,  does  not  go  far. 

Then,  it  is  said,  you  must  give  a  restricted  meaning  to  the  words  "  miila,  !■ 
and  bnildizigs,''  and  tiiat  they  must  mean  either  tiiose  mill^  lands,  and  bdU 
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wMdi  are  employed  in  the  {aetory,  and  which  [808]  C^^^  particular  speoial  value 
to  the  property,  or  thoee  strictly  cut  by  the  line  d  railway  as  ori^nally  designed,  or 
they  mast  have  some  other  restricted  meaning  to  be  discovered  in  some  other  way. 
A  very  insenious  argument  has  been  used  on  that  subject,  but  I  must  say  I  do  not 
find  uything  to  convince  me  that  this  was  the  intention  of  both  parties.  As  to  the 
argaments  used  about  the  Legislature  intending  this  or  that,  I  think  nothing  of  them. 
Tn<B  Legislature  had  no  object  but  to  provide  that  there  should  be  an  ^jpreement 
between  the  parties,  and  that  the  railway  should  be  constructed,  provided  this 
sgreement  shoaM  be  made. 

Another  argument  urged  with  a  great  deal  of  ingenuity  and  plausibility  is,  t^t, 
soppoeiog  tJiwa  was  to  be  a  railway,  the  intention  was  to  keep  the  railway  as  far  off 
tbe  original  prelected  line  as  die  soath-east  end  of  tiie  bridge,  and  that  at  that  distance 
it  might  be  construeted  on  a  line  parallel  to  tiie  original  line.  There  is  a-^;r6at  deal 
of  plausibility  in  this,  but  there  are  no  words  in  this  clause  of  the  Act  which  in  the 
least  degree  approach  to  an  indication  of  any  such  a  thing  being  meant 

If  any  one  of  these  constructions  had  been  meant,  I  Mlieve  it  might  have  been 
clearly  expressed  in  as  many  words  as  have  been  employed  in  this  clause.  If  any  one 
of  these  ^positions  were  the  real  meaning  of  these  parties,  why  was  it  not  stated  1 
There  would  have  been  no  difficulty  in  expressing  any  one  of  them.  If  it  was  not  the 
real  meaning  of  both  sides,  why  are  we  to  strain  the  eoDBtruetaon  of  the  words 
found  in  the  Act. 

With  respect  to  these  Acts  of  Parliament,  the  opinion  of  Lord  Cottenham  on  this 
subject  has  been  stated  to  me^  and  coming  from  him,  I  most  say  I  ramsider  it  has 
pecu-r399]-liar  weighty  becanse,  in  the  naroerous  cases  which  at  one  time  came  before 
nim  from  every  bnmch  of  the  Court,  he  has  never  shewn  the  least  disposition  to  {nvss 
any  harsh  construction  against  railway  companies ;  on  the  c<mtrary,  he  has  been  most 
anxious  to  uphold  them,  sometimes  in  cases  of  considerable  difficulty,  in  the  legal 
exercise  of  these  powers  with  which  Parliament  has  invested  them.  But,  he  says, 
"If  Parliament  has  authorised  the  thiug  to  be  done  by  agreement,  it  is  nonsense  for 
you  to  come  and  ask  the  CJourt  to  put  a  liberal  coustruction  upon  it.  I  am  dealing 
between  two  parties  whose  rights  are  to  be  determined  and  effected  by  i^reement 
entered  into  between  themselves.  I  must  not  look  at  the  consequence  of  giving  opera- 
tion and  effect  to  that  which  I  think  aereed  on  between  these  parties.  They  nave 
agreed,  and  the  Legislature  have  allowed  them  to  agree,  on  the  terms  on  which  they 
gave  up  their  land. 

So  here,  the  terms  demanded  may  be  very  exorbitant,  and  it  may  be,  that  very 
fur  and  just  terms  have  been  refused.  I  know  nothing  of  that ;  but  toking  thftb 
olmse  to  be  the  expression  d  an  a^^reement,  I  think  the  agreement  is,  that  you  are 
not  to  enter  upon  tbese  lands,  that  is,  yon  are  not  to  enter  upon  these  lands  or  come 
nearer  them  than  the  end  of  the  bridge.  If  that  be  the  meaning,  it  can  hardly  be 
altered  without  Parliament ;  for  I  do  not  see  how  I  am  to  make  an  agreement,  or, 
by  patting  a  liberal,  or  what  in  this  case  would  be  a  strained  and  forced  conatruo- 
tion  on  this  Act  of  Parliament,  compel  these  persons  to  give  up  their  land,  which 
tfaey  have  not  agreed  to  give  up,  for  the  price  that  has  been  offered  to  them. 

I  am  surprised  at  the  course  which  the  parties  have  taken ;  I  regret  it^  for  I  cannot 
help  thinkinj^  that  if  there  had  been  a  communication  immediately  after  the  [40(Q 
Act  of  Parliament  passed,  instead  of  the  general  notice  given  by  the  company  in  the 
month  of  August,  uie  parties  woidd  have  come  to  some  i^reement.  That  was  not 
done,  but  a  common  notice  was  {^ven.  It  excited  alarm ;  the  alarm  was  appeased  to 
some  extent  by  the  answer  received  to  the  letter  sent  in  consequence ;  bat  after- 
wards the  Plaintiff's  rights  were  entirely  disregarded. 

It  is  said,  and  I  believe  with  perfect  accuracy,  that  the  Plaintiffs  possess  the  whole 
tract  of  land  between  the  utmost  bounds  of  deviation  allowed  by  the  Act,  and  that 
the  Plaintiffs  by  refusing  to  agree,  or  by  the  parties  being  unable  to  come  to  an 
agreement,  the  railway  is  stopped  altogether.  If  that  be  so,  was  in  not  known  to 
the  parties  at  the  time  ?  Had  they  not  the  maps,  was  not  everything  ascertained, 
and  did  they  not  see  at  that  time,  that  if  there  was  no  agreemenl^  there  could  be 
no  railway  t 

I  am  not  at  all  clear  that  this  difficulty  may  not  lead  to  a  much  more  serious 
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inconvenience  than  has  yet  been  appFebended,  and  it  was  with  that  view  that  I  I 
adverted  to  the  question  arisine  on  that  which  was  the  doctrine  of  the  Court  at  one  j 
time,  and  which,  for  anything  Iknow,  may  be  applied  again  (9  Bear.  394),  viz.,  that 
if  it  be  shewn  that  the  plan  marked  out  by  Parlmment  cannot  be  execated,  have  the  ! 
company  a  right  to  proceed  at  all  with  the  railway  1  If  it  be  dear  that  Parliament 
intended  a  communication  b^  railway  from  Liverpool  to  .Bury,  and  if  it  be  also  pe^ 
feotly  clear,  that  the  line  will  be  cut  oS  and  that  the  whole  oj  it  cannot  be  flffiscted, 
has  diis  company  a  right,  under  suob  oircumBtanoee,  to  peisiit  in  their  nndertakiiw 
and  invade  the  property  of  individuals,  when  they  are  only  antihorised  to  pro-[401^ 
eeed  oii  the  principle  that  tbey  are  providing  for  the  puUic  benefit,  by  securing  the 
whole  line  of  communicatiob  1  I  state  this  to  shew  how  strongly  I  feel,  that  as  to 
all  those  things  with  respect  to  which  they  were  dependent  on  individual  agreement, 
it  was  the  duty  of  the  company  to  settle  those  agreements  before  they  be^n  to  cat 
anywhere.  It  would  be  a  strong  measure  iodewt,  to  allow  men's  properties  to  be 
summarily  taken  from  them  on  the  notion  of  the  general  benefit,  when  the  parties 
taking  it  have  not  done  thoae  things  which  are  incumbent  on  them  to  secure  their 
capacity  and  ability  to  complete  the  whole  undertaking. 

I  am  of  opinion,  on  the  construction  of  this  clause,  that  the  company  have  not  a 
right  to  make  a  railway  throiu^h  these  lands,  until  they  have  entered  into  an  agree-  j 
ment  with  the  Plainti£n,  and  lahall  therefore  grant  this  injunction. 

Upon  appeal,  Lord  Lyndhurst,  on  Uie  2d  of  May  1846,  directed  the  qnesticm  as  to 
the  legal  rights  of  the  putiee  to  be  tried  at  law. 


[402]   In  re  FOUAHBE.   Jan.  19,  1846. 

A  solicitor,  on  payment  of  his  costs,  undertook  to  deliver  his  bill,  but  he  neglected. 
On  a  petition  presented  more  than  twelve  months  i^r,  the  Court,  under  its  gmeral 
jurisdiction,  ordered  the  delivery  with  costa. 

In  a  cause  of  Neaie  v.  Hodgson,  it  was  ordered  that  the  Defendants  should  transfer 
certain  monies,  &c.,  on  payment  of  t^eir  ooets. 

The  Plaintiff,  on  the  list  of  June  1844,  paid  to  Messrs.  Foljambe,  the  scdieitns 
of  the  Defendants,  the  amount  claimed  by  them  for  their  costa.  At  the  time  of  die 
payment,  Messrs.  Foljambe  stated,  that  the  bills  of  coats  were  only  in  rough  draft 
and  bad  not  been  fair  copied ;  but  that  if  the  Plaintiff  would  pay  the  amount  tibereo^ 
they,  Messrs.  Foljambe,  would  send  the  bills  of  costs  within  a  few  days. 

Kepeated  appUcations  having  been  made  for  the  bills  without  success,  tbia  petitioa 
was  presented  by  Mr.  Neale,  praying  for  an  order  for  their  deUvery. 

Mr.  W.  M.  James,  in  support  of  the  application. 

Mr.  Daniel,  eontrh,  objected  that  the  Petitioner  in  this  case  was  not  the  client,  and 
tiiat  if  he  stood  in  that  position,  the  application  came  too  late,  not  having  beeh  made 
within  twelve  months  alter  the  payment.  (6  &  7  Vict.  c.  73,  ss.  37  and  41.) 

The  Master  of  the  Rolls  [Lord  LaogdaleJ.  This  is  not  an  application  for 
the  taxation  of  the  bill,  but  for  an  order  that  the  xEespondente  may  be  onilered  NOQ] 
to  deliver  the  bills  of  costs  aooording  to  their  undertaking.  They  are  offioen  <»  the 
Courts  and  are  bound  to  do  what  is  right.  The  Petitioner,  who  has  paid  t^e  IhUb, 
ought  to  have  had  them  delivered  to  him  long  ago,  to  enable  him  to  know  what  he 
has  paid,  and  for  what. 

The  Respondents,  it  appears,  procured  payment,  on  their  undertaking  to  deliver 
the  bills  within  a  few  days ;  they  were  bound  to  fulfil  their  part  of  die  agreement 
without  delay,  but  they  have  omitted  to  do  so. 

I  have  jurisdiction  to  order  the  delivery,  which  I  will  certainly  exercise,  and, 
taking  the  whole  matter  into  consideration,  the  Respondents  must  pay  the  coats  of 
the  petition. 
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[408]  Gibson  v.  Nicol.  Gibson  v.  Alsagsr.  Gibson  v.  Stubois. 

Fa.  16,  17,  19,  March  3,  1846.  ^ 

In  a  Buit  by  a  seocnd  mor^fsgee  to  foreclose  and  redeem,  certain  Defendants,  inolud- 
iog  the  provisional  assignee  of  the  insolvent  nuntgagor,  diselaimed.  They  were,, 
however,  brought  to  a  hearing,  and  it  then  appearing  that  there  waa  insufficient  to 
pay  the  first  mortgage,  the  Pkintiff  declined  taking  the  account.  The  lull  was  dis- 
missed as  against  the  disclaiming  Defendwta,  tnAoirf  costs,  and  the  first  mortgagee 
alone  waa  entitled  to  his  costs. 

The  Defendant  Nicol,  being  the  owner  of  the  ship  "  Triton,"  made  five  several 
mortgages  oi  it  and  its  freiifht.  The  first  and  third  were  rested  in  Smith,  the  second 
waa  vested  in  the  Plaintiff  Gibson,  and  the  fifth  waa  made  to  Dobson. 

On  the  2d  of  March  1843  Gibeon,  ^e  second  mortgagee,  filed  this  bill  against 
Smith  and  the  8uh8e-[404]-quent  incuml»ancers  and  agunst  the  mcnigagor,  praying 
redemption  against  Smidi,  and  a  fcnecloanre  as  to  the  rest. 

In  1844  the  mcv^agor  became  insolvent^  and  hu  estate  became  vested  in  Mr. 
Sturgis,  the  provisional  assignee,  who  was  brought  before  the  Court  Storgis,  by  hia 
answer,  stated  that  he  did  not  and  never  did  cwim  any  interMt  in  the  ship^  &o.,  uid 
he  absolutely  disclaimed. 

It  appeu^,  also,  that  on  the  day  before  the  filing  of  the  bill,  Dobson,  the  fifth 
mortgagee,  had  assigned  his  morteage  to  Dixon  and  Fonter  for  the  benefit  of  his 
creditors,  but  on  the  22d  of  December  following  he  became  bankrupt.  His  assiffnees 
Btated  there  were  no  assets  of  the  bankrupt,  and  submitted  to  act  as  the  Court 
might  direct,  and  Dizon  and  Ponter  by  their  answer  "did  thereby  disclaim"  all 
interest,  &C. 

The  cause  coming  on,  a  discussion  as  to  priority  arose,  but  which  had  not  been 
raised  by  the  pleadings,  and  the  Court  decided  that  it  could  not  now  be  raised.  It 
then  appeared  tiiat  the  proceeds  of  the  diip  and  freight  were  insufficient  to  pay  the 
first  mortgagee.    The  question  of  costs  was  then  discussed. 

Mr.  Tomer  and  Mr.  Batten,  for  the  Plaintiff.  The  presence  of  the  subsequent 
mortgagees  was  indispensable,  and  as,  upon  the  investigation,  it  turns  out  that  the 
mortgage  security  is  deficient,  they  can  have  no  costs.  After  the  disclaimer,  the 
Plaintiff  could  only  have  dismissed  upon  giving  them  the  costs,  which  they  were  not 
entitled  to ;  they  were,  therefore,  of  necessity,  brouzht  to  a  hearing.  The  assignees 
stand  in  the  same  situation  in  that  respect  as  any  other  parties.  Appleby  v.  Dwe  (1 
Hare,  303,  and  1  Phil.  272) ;  Cash  v.  Belcher  (1  Hare,  310) ;  Clarke  v.  W%M  (1  Phil. 
276) ;  ^406]  Tipping  v.  Power  (1  Hare,  405).  A  party  disclaiming  who  had  an  interest 
at  die  institution  of  the  suit  is  not  entitled  to  costs. 

Mr.  FoUett^  for  Sturgis.  This  Defendant  having  properly  diaokumed,  ought  not 
to  hare  bem  Inoiwht  to  a  hearing,  and  is  therefore  entitled  to  his  coats ;  SUea^  v, 
Bofium  (2  Y.  &  C.  (C.  C.)  376).  The  ground  on  wjiich  costs  were  not  given  in 
Appleby  v.  Ihtke  was,  because  the  provisional  assignee  had  not  disclaimed,  as  he  has 
DOW  done. 

Mr.  Roupell  and  Mr.  Rolt,  for  Smith. 

Mr.  E.  Webster,  Mr.  Calvert,  and  Mr.  Attwood,  for  other  parties. 
Mr.  Batten,  in  reply. 

Ths  Mastxr  of  the  Bolls.  It  having  been  stated  to  mo  that  this  point  is  now 
under  the  consideration  of  the  Vice-Chancellor  Wigram  (in  Grip  v.  Sturgis,  6  Hare, 
93,  and  GiUtriel  v.  Sturgis,  lb.  97),  I  will  have  some  communication  with  him,  before 
I  decide  this  point.   The  Plaintiff  must  state  to  me  the  terms  of  the  decree  be  asks. 

F^.  19.  Mr.  Batten  stated,  that  the  Plaintifl^  considering  the  value  of  the 
morteaged  security,  declined  asking  for  any  accounts. 

THR  lilASTER  OF  THS  BoLi^  [Lord  Langdale].   The  bill  will  then  be  dismissed. 

r40(n  March  3.    The  case  was  mentioned  again  as  to  costs,  when, 

Mr.  fi.  Webster,  for  Dixon  and  Ponter,  said :  These  Defendants  having  disclaimed, 
the  PUuntiff  ought  not  (as  he  has  done)  to  have  filed  a  ref^cation ;  Mitford  (319 
(4tii  ed.)).  The  mil  should  therefore  be  dismissed  witii  costs  as  against  them,  Beames 
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on  CottB  (333  (4fch  ed.)),  and  fFtOiam  t.  LrngfeUoa  (3  Atkins,  581),  where  it  is 
said :  "  If  a  Defendant  disclaim  generally,  imd  the  Plaintiff  replies  to  her  answer, 
and  serves  her  with  a  ncApoma  to  rejoin,  she  is  entitled  to  have  the  costs  against 
him  for  the  vexation." 

Mr.  Calvert  argued,  that  the  Plaintiff's  asking  no  relief  was  equivalent  to  dismiss- 
ing his  own  bill,  which  could  never  he  done  except  with  costs.  FideSe  v.  Evami 
<1  Cox,  27.   And  see  Anati.  \  Vea.  jon.  140,  and  Diaam  v.  Park*,  lb.  402). 

The  Mastku  of  thx  Kollb  [Lord  Langdale].  The  Plaintiff  does  not  think  fit  to 
ask  for  the  accounts,  and  I  mnst  therefore  aismus  the  bill. 

As  to  the  costs,  the  parties  are  proceeding  under  a  mistake,  forgetting  altogether 
that  this  is  a  case  of  a  mortgage  security.  A  gentleman  m<»1igages  a  ship  far  beymd 
its  valoe,  and  the  seorad  mortgagee,  thinking  fit  to  know  how  ue  matter  stands  and 
to  have  an  aooount,  files  a  bill  for  l^t  purpose  against  the  mortgagor  and  the  other 
persons  cluming  under  him. 

In  the  investigation  which  has  taken  place,  it  totns  out  that  there  is  net  sufficient 
to  pay  any  of  the  mortgagees  except  the  first. 

[4071  I  am  of  opinion,  under  the  circumstances  of  the  case,  that  the  bill  must 
be  aismissed  without  costs,  as  against  all  the  parties  except  the  first  mortgagee, 
and  with  costs  as  against  him. 

[407]   Wasnet  V,  Tkmpbst.    March  27,  1846. 

On  a  bill  to  enforce  an  arrangement  respecting  land  entered  into  by  the  Defendant's 
father  in  his  life,  the  Def^dant  stated,  that  "under  a  deed  "  <A  1789,  whi^  was  in 
the  Defendant's  possession,  his  father  was  tenant  for  lif^  and  that  from  1789,  his 
father  had  no  greater  estate  than  for  his  life.   He  also  stated,  that  he  himself 

was  tenant  in  tail  "under"  the  same  deed. 
Held,  that  the  Plaintiff  was  not  entitled  to  a  production. 

This  was  a  motion  for  the  production  of  documents.  The  case  alleged  was  of 
the  following  nature : — In  1804  the  Plaintiff's  father  was  seised  in  fee  of  an  estate 
G.,  and  Stephen  Tempest,  the  father  of  tiie  Defendant,  "  assumed  to  be  seised  of  or 
entitled  to  a  farm  called  B.,  for  an  estate  of  inheritance  in  fee-simple  or  fw 
some  other  estate."  These  estates  were  sepuated  by  a  stream,  and  were  traversed 
by  a  public  highway. 

In  1804,  by  sAreement  between  these  parties,  tiie  road  was  altered,  and  the 
stream  straightened ;  and  the  bill  alleged,  that  as  an  equivalent  for  the  daina^  done 
to  the  G.  estate,  a  small  piece  of  the  land  marked  C,  guned  by  straightening  the 
stream,  was  thrown  into  the  Plaintiff's  father's  estate,  and  was  afterwards  enjoyed 
by  him,  with  the  acquiescence  and  concurrence  of  the  Defendant's  father  and  (n  Uie 
Defendant ;  but  no  conveyance  thereof  was  ever  executed. 

The  Plaintiff  became  entitled  to  his  father's  estate,  and  the  bill  alleged  that  the 
Defendant's  father  died  in  1824,  and,  on  his  decease,  "the  Defendant,  by  some  right 
or  title  derived  from  his  father  or  from  some  other  source,  and  by  means  of  the 
same  instruments  as  [408]  his  father  derived  title,  entered  into  possession  of  the 
R  estate,"  and  bad  continued  to  occupy  and  enjoy  it. 

The  bill  stated,  that  the  Defendsjit  had  recently  interfered  with  the  Plaintiff's 
possession  of  the  i»ece  land  C.,  and  prayed  a  deelaralaon  that  the  Plaintiff  was 
entitled  thereto,  and  diat  the  Defendant  had  adopted  the  arrangement  and  for 
a  conveyance. 

The  Defendant,  by  his  answer,  claimed  the  piece  of  land  C,  and  stated,  "that 
from  the  24th  of  April  1789  up  to  the  time  of  his  decease,  Stephen  Tempest  was, 
by  and  under  certain  indentures  of  lease  and  release,  bearing  date  respectively  the 
23d  and  24th  of  April  1789,  tenant  for  life  of  the  B.  estate,  and  that  from  and  after 
the  said  24th  of  April  1789  the  said  Stwhen  Tempest  had  no  greater  or  other 
estate  therein  than  an  estate  for  his  life.  The  Defendant  subsequently  stated,  that 
he  was  tenant  in  tail  of  the  B.  estate,  "  under  the  indentures  of  the  2Sd  and  24th 
of  April  1789,"  which  indentures  he  admitted  to  be  in  his  possession. 
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A  motion  was  now  made  for  the  [nodaotion  of  these  deeds,  amongst  other 
doeamenta. 

Blr.  Tamer  and  Mr.  GUsse,  in  sunmrt  of  the  motion.  When  a  Defendant  says 
he  is  seised  in  feOf  yon  can  not  adversuy  made  him  produce  his  tiUe-daeds ;  hat  here 
die  Defendant  does  not  so  state,  bat  that  his  father  waa  merely  tenant  for  life  under 
apariiadar  deedf  and  that  he  is  tenant  in  tail  under  the  same  instroment ;  that  iS| 
he  gives  his  own  oonstruotion  of  a  deed,  without  even  shewing  th&t  he  had  the 
asmAanoe  of  a  professional  adviser.  The  question  in  the  cause  depends  on  the 
right  oonsta*uotion  of  the  deed,  and  the  Defendant  is  [409]  bound  to  produce  1%  in 
fader  tJiat  the  Court  may  determine  whether  his  construction  be  correct. 

Theycited  Maden  v.  Feevers  (7  Beav.  489). 

eming,  conMi,  The  Plaintiff  has  no  risht  to  see  the  Defendant's  title-deeds. 
They  make  out  the  Defendant's  title  aiui  not  that  of  the  Plaintiff,  and  the  Plaintiff 
has  no  interest  in  them.  In  a  recent  case  in  the  House  of  Lords,  of  Dnngannon  v, 
Smiih^  the  accidental  production  of  a  deed  endangered  an  estate  of  X10,000  a  year. 
He  cited  Wigram  on  Discovery  (page  377X  Btaim  v.  iVmtis  (2  Cox,  242),  fFHwn  v. 
Fmter  <M'Cleland  &  Y.  274),  CompUn  v.  Earl  fifray  (1  Y.  &  J.  154^  San^um  v. 
Stpetftnkam  (5  Mad.  16),  BotUrn  v.  ne  Cvrpm^  <^  Umpool  (1  MyL  &  E.  88). 

Mr.  Turner,  in  reply. 

Thx  Master  o?  thk  Bollb  [Lord  Langdale].  The  Defendant  savs,  that  his 
father  was  tenant  for  life  only  under  the  deeds,  and  he  afterwards  adds,  that  his 
father  had  no  greater  estate  than  an  estate  for  his  life.  My  notion  is,  that  I  cannot 
coosida-  that  tnis  is  merely  tax  attempt  on  his  part  to  eonabiie  the  deed  for  himself. 

On  the  form  of  these  Readings  I  cannot  order  the  inmdaeticML 


[410]  FoBD  V.  Bryant.  MarA  28,  1846. 
[S.  C.  Ifi  L.  J.  Gh.  261 ;  10  Jor.  484.] 

Application  for  leave  to  exhibit  intart^fatoriea  in  the  Master's  office,  for  the  «aunin»> 
tion  of  an  executor  the  object  being  to  charge  him  with  a  breach  of  trust  not  raised 
by  the  pleadings,  refused  with  costs. 

A  bond  given  by  a  testator  to  his  daughter,  was  assigned  by  her  and  her  husband 
to  trustees  for  the  daughter  and  children.  The  husband  and  wife  subsequently 
assigned  it  to  A.  B.  to  secure  a  debt.  After  the  testator's  death,  his  executor, 
without  notice,  as  he  alleged,  of  iJie  first  assignment,  paid  to  A.  B.  the  amount 
of  tiie  debt  A  decree  was  made  for  taking  the  usual  accounts  of  the  testator's 
estate,  and  the  trustees  claimed  the  amount  of  the  bond ;  but  the  Master  being 
(tf  onnion  tba^  as  the  matter  stood,  the  payment  of  the  executor  to  A.  B.  was 
fpoA^  an  api^ioation  was  made  to  the  Court  by  the  wife  and  chitdreu  (Defendants 
m  the  cause)  for  Uberty  to  examine  the  executor  as  to  the  fact  of  notice,  but  it 
was  refused  with  costs. 

The  testator,  in  this  case,  had  given  to  his  daughter  Mrs.  Holder,  his  bond  for 
X2000,  payable  at  his  death,  and  which,  in  February  1830,  had  been  aamgned  to 
two  trustees  for  the  benefit  of  Mrs.  Holder  and  her  children. 

The  testator  died,  and  afterwards  a  bill  was  filed  for  the  administration  of  his 
estate  by  some  of  the  residuary  l^tees,  against  Biyant,  his  executor,  against  the 
other  residuary  le^^atees,  and  agunst  Mr.  and  Mrs.  Holder,  and  the  children.  The 
common  decree  was  nude  for  taking  the  usual  accounts,  and,  under  the  advertisement 
for  ereditora,  the  two  trustees  carried  in  a  daim  for  the  sum  of  £2000  alleged  to  be 
doe  on  the  bcmd.  Biyant^  t^e  executor,  carried  in  a  counter  state  of  fact^  supported 
by  his  affidavit,  which  stated,  that  one  Townend  had  given  a  notice  to  him,  Kyant^ 
that  by  an  indenture  dated  the  7th  of  July  1842,  the  bond  debt  of  £2000  had  been 
assigned  by  Holder  and  wife  to  Townend,  for  the  benefit  of  Holder's  creditors; 
that  Bryant  had  paid  to  Townend  the  sum  of  £860  in  discharge  of  his  claim  to  the 
said  bond  debt  of  £2000,  waA  that  at  the  time  of  such  payment,  neither  Bryant  nor 
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his  solicitor  had  any  notice  of  the  said  assignment  of  Febniaiy  1830 ;  and  that, 
therefore,  such  payment  of  £860  was  a  valid  and  bond  [411]./£e'«  payment  and  t^t 
the  claim  of  the  trustees  was  therefore  reduced  to  the  sum  of  X1160. 

Bryant  had  also  carried  into  the  said  Master's  office  a  discharge  of  the  persoaal 
estate  of  the  testator  come  to  his  hands,  and  had  soudit  to  be  aUowed  the  payment 
of  the  said  sum  of  £850  as  a  proper  payment ;  ana  the  Master  had  intimated  his 
opinion,  tiiat  aa  the  ease  stood  before  nim,  ftyaat  vai  justified  in  making  the 
payment  of  the  £660. 

Mr.  Holder  also  made  an  affidavit,  which  tended  to  shew  that  Bryant^  at  the  time 
of  the  payment,  had  notice  of  the  settlement ;  but  the  Master  detmed,  that  Holder 
being  interested,  bis  evidence  was  inadmissible. 

A  motion  was  now  made,  on  behalf  of  Mrs.  Holder  and  her  children,  who  were 
also  interested  in  the  residuary  estate,  for  leave  to  exhibit  interrogatories  for  the 
examination  of  Bryant,  touching  these  matters,  and  in  which  it  was  alleged  he  had  no 
beneficial  interest. 

Mr.  Stint(Hi,  in  support  of  the  motion,  argued,  that  the  Defendants,  being  inter- 
ested in  making  the  estate  prodnotive,  were  entitled,  for  that  purpose,  to  ascertain, 
through  the  medium  of  the  examination  of  the  Defendant^  the  fact  of  the  alleged 
want  of  notice  of  the  settlement,  at  the  time  of  the  payment  of  the  £850 ;  Simmons  t. 
Ghttteridge  (13  Yes.  262).  As  to  the  form  of  the  application,  he  dted  ^romklyn,  v. 
Calqvhmin  (16  lb.  218)  and  PvmU  T.  WNemara  (17  Ves.  434.  And  see  Ports  v. 
HMffhee,  I  Keen  1). 

[412]  Mr.  Bs^hawe,  for  the  Defendant  Bryant,  opposed  the  application.  He 
argued,  that  the  point  in  controversy  was  immaterial  to  the  Plaintiff',  and  to  the 
testator's  estate ;  tor  if  the  £850  were  aUowed  to  the  executor,  the  amount  due  oo 
the  bond  would,  on  the  other  hand,  be  reduced  by  the  same  amount ;  that  it  was 
neither  the  object  of  the  bill  nor  within  the  compass  of  the  decree  to  charge  the 
Defendant  with  a  breach  of  trust,  and  that  the  object  of  these  proceedings  was  to 
determine  rights  as  between  Bryant  and  the  trustees  who  were  no  parties  to  the  suit, 
and  that  this  could  only  be  done  by  bill. 

Mr.  Toller,  for  Plaintiff,  argued,  that  the  estate  was  not  interested  in  the 
question,  farther  than  the  prevention  of  unneoessaiy  oosts. 

Bfr.  Stinton,  in  reply.  The  decree  enured  to  the  benefit  of  all  the  creditors  of 
the  deceased,  who  are  entitled  to  proper  facilities  for  making  oat  their  demand.  The 
application  is  not  made  by  the  trustees,  because  they  are  not  parties  to  the  snit ;  bat 
by  parties  to  the  suit,  who  are  interested  as  eeatuis  que  trust. 

The  Master  of  the  Rolls  [Lord  Langdale].  The  bill  in  this  case  is  filed  by  a 
nsiduary  legatee,  against  the  executor  and  the  other  residuary  legatee,  for  the 
administration  of  the  estate,  and  the  decree  directs  the  accounts  to  be  taken  and 
nothing  more.  The  trustees  of  the  settlement  came  in  as  creditors,  and  allege  that 
they  are  entitled  to  be  paid  a  sum  of  £2000  due  from  the  testator  oA  bond.  The 
bond  is  not  denied ;  but  the  executor  says,  that  the  £2000  is  not  due,  because  he  has 
paid  £860,  part  (rf  it,  to  Townend,  without  notice  of  the  assignment  to  the 
trustees ;  and  the  question  in  the  Master's  office,  as  between  the  [4U]  Phuntiff  and 
the  executor,  is,  whether  tiiis  sum  is  to  be  allowed  him. 

The  particular  circumstances  rating  to  the  bond  are  these : — The  testator,  on  the 
marriage  of  his  daughter,  executed  a  bond  for  £2000,  payable  shortly  i^ter  his  death. 
This  bond  was  assigned  to  trustees  for  the  benefit  of  the  testator's  daughter  and  her 
children ;  but  Holder,  the  husband,  by  some  means  got  possession  of  the  bond,  and 
assigned  it  to  Townend  as  a  security.  After  the  death  of  the  testator,  his  executor, 
Bryant,  being  applied  to,  and,  the  bond  being  produced,  paid  £850  to  Townend,  and 
Birant  is  told  in  the  Master's  office,  "You  paid  this  sum  on  the  bond,  knowing  that 
it  belonged  to  the  trustees  of  the  settlement,  and  now  you  must  pay  it  over  again, 
and  you  must  be  charged  with  the  amount  for  the  benefit  of  the  persons  interested 
under  the  settlement.'  This  claim  is  made  by  the  eettms  (ru^  under  tiie  settle- 
ment, and  the  matter  seems  to  have  undergone  some  investigation  in  the  Master's 
office.  Bryant^  by  his  affidavit,  denied  he  h«l  any  notice ;  but  it  is  said  that  Townend 
made  some  affidavit  to  the  contrary. 

The  question  really  is,  whether  you  are  to  obtain  redress  for  a  Iveaoh  of  tmet 
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aoiiut  BiyaDti  in  a  mere  legatee's  Bmt,  id  whieh  he  has  not  had  the  slightest  notioe 
m  Uie  claim  now  made  againat  him. 

There  are  man^  oases  in  the  liaater's  office  in  whioh  the  Conrt  will  give  special 
dirw^ons  for  the  mTestigation  of  speoial  eUums.  In  a  case  before  Lord  KldoDt  he 
said :  In  a  simple  case  I  will  allow  it  to  be  done  before  the  Master ;  but  if  the  case 
be  eomplicated,  you  mutt  file  a  bill.  {See  Fainter  v.  Soueion,  3  Mer.  297,  and  Lodehari 
V.  Hardy,  6  Beav.  305). 

[414]  Here  you  seek  to  examine  the  executor  as  to  the  notice,  in  order  to  deter- 
mine whether  be  has  or  has  not  committed  a  breach  of  trust,  in  order  to  deprive 
him  of  the  aUowanoe  of  this  sum  of  £850.  I  cannot  think  th|it  such  a  proceeding  is 
eonsiatent  with  the  forms  of  this  Court.  He  may  be  liable  for  a  breach  of  trust ;  bat 
he  is  not  to  be  made  answerable  for  it  except  on  a  r^^olar  and  formal,  proceeding. 

I  must  refuse  ^is  motion,  with  costs. 

[414]  CuLBK  ff.  Chuck.  JToy  28, 18i6. 

The  Master  enlarged  publication,  and  on  that  occasion,  evidence  was  produced,  that 
the  Defendant  had  not  seen  the  depositions.  Immediately  afterwards,  an  applica- 
tion was  made  for  an  additional  commission,  which  the  Master  granted  without 
any  further  evidence  that  the  Defendant  had  not  seen  the  depositions.  Held,  that 
it  was  not  necessary  to  bring  forward  further  proof,  the  Master  having  already  in 
his  office  evidence  of  the  fact^  and  the  Court  reused  with  costs  an  application  to 
set  aside  the  proceedingB. 

In  January  1846  a  commission  issued  for  the  examination  of  witnesses.  On  ^e 
I8th  of  Afffil,  upon  an  application  of  die  Defendant  to  the  Master,  puUioatiim  was 
enhuved  to  the  first  dav  of  Trinity  term.  On  this  oooasion,  an  affidavit  was  produced, 
that  the  Defendant  had  not  seen  the  depositiiHia,  &o. 

A  few  days  after,  an  application  was  made  to  the  Master  b;|r  the  Defendant 
under  the  100th  Order  of  1845  (Ordinea  Can.  322),  for  an  additional  commission. 
The  application  was  opposed,  but  the  Master,  on  the  25th  of  April,  ^ve  his  certificate 
of  the  propriety  of  such  additional  commission,  which  issued  accordingly. 

^416]  A  motion  was  now  made  to  set  aside  the  proceedings  relating  to  the 
additional  commission,  on  the  ground  that  upon  the  application  for  the  certuoate^  no 
i^davit  had  been  made  that  the  Defendant  had  not  seen  the  depositions. 

Mr.  Turner  and  Mr.  Elmsley,  for  the  motion,  argued,  that  the  affidavit  of  the 
Defendant  not  having  seen  the  depositions  ought  to  have  been  brought  down  to  the 
very  moment  of  the  application  for  the  additional  commission. 

Mr.  Kindersley  and  Mr.  Whitbread,  conirii,  contended,  that  as  the  Master  had 
already  in  his  office  evidence  that  the  Defendant  had  not  seen  the  depositions,  it  was 
unnecessary  to  bring  in  fresh  pnxrf  of  that  fact,  especially  as  it  did  not  appear  to  have 
been  disputed. 

Mr.  Turner,  in  reply. 

Thecaseof^tia^  v..&ar&^-(2Bro.  C.  C.  1),  andGilb.  For.  Rom.  130, 131,  were  cited. 

Thk  Master  of  the  Bolusi  [Lord  Langdale]  considered  this  application  frivolous, 
and  said  that  it  was  not  necessary  for  the  Master  to  re<||uire  iwoof  of  a  fact  of  which 
•vidence  already  existed  in  his  office,  especially  where  it  did  not  seem  to  have  been 
disputed.   He  refused  the  motion  with  costs. 

[410]  SowDON  «.  Marriott.   May  22,  June  12, 1846. 

A  cause  and  cross-cause  were  attached  to  the  Yice-Cbancellor's  Court.  After  publi- 
cation had  passed  in  the  original  cause,  but  before  it  had  passed  in  the  cross-cause, 
a  Defendant  obtained  an  order  of  course,  at  the  Bolls,  for  liberty  to  use  the  original 
depositions  "  taken "  in  the  cross-cause.  Held,  that  it  had  not  been  irregularly 
obtained. 

Two  suits  relating  to  the  same  matter,  namely,  Sowdon  v.  Marriott,  and  FU^ht  v. 
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Mmriotl,  were  »ttadied  to  the  other  bnuchei  of  the  Conrt.  Publication  had  passed 
ID  the  fitet  of  these  suite,  but  had  been  enlarmd  until  the  20tli  of  Jane  in  the  latter. 

In  this  state  of  things,  and  on  the  6th  of  Hay,  Flight  obtained  an  tnder  of  course, 
at  the  Rolls,  in  Sowdtm  v.  MamioU,  that  he  might  be  at  liberty,  at  the  hearing  of  that 
cause,  to  read  the  depoeitiona  "  tf^en  "  in  Fl^U  v.  Manietif  saving  just  e:tt^tioiiB. 

Both  causes  had  been  set  down,  but  the  ezajnination  of  iritneeses  in  die  cause  of 
Flight  V.  Marriott  was  proceeding  at  the  date  of  the  order. 

Mr.  EJndersley  and  Mr.  J.  A.  Cooke  moved  to  discharge  this  order  "  for  irregu- 
larity." They  contended,  that  it  was  irregular  to  obtain  an  order  for  the  use  cd 
depositions  "taken,"  until  those  depoeitions  had  been  reidly  and  finally  completed 
and  published ;  and  that  the  depositions  oould  only  be  partially  used  under  this 
order.  2  Tom.  &  Y.  Pr.  (p.  268,  260 ;  and  eee  2  Smith's  Fr.  627),  1  Grant's  Pr.  205, 
and  2  Oranf  s  Pr.  246. 

Mr.  Turner  and  Mr.  Rogers,  Am/nk,  ccmtended  that  the  ordwr  was  perfectly  reeular, 
and  that  the  reservation  of  "  just  exceptions  "  left  every  objection  open  at  the  [417] 
hearing.  That  the  causes  bein^  atts^ed  to  the  other  brandi  of  the  Court,  this 
Court  could  not  look  at  the  merits,  but  must  consider  whether  the  order  had  been 
"irregularly  obtained."  Hooper  v.  Paver  (€  Beavan,  173 ;  and  see  9th  Order  of  May 
1637,  Ord.  Can.  114 ;  and  the  6th  Order  of  May  1839,  Ord.  Can.  137). 

Thz  Master  of  the  Rolls  [Lord  Langdale].  I  will  make  inquiry  as  to  the 
practice ;  the  difficulty  arises  from  the  poaitaon  in  which  the  two  cases  are  situated, 
and  from  nothing  else.  When  there  are  two  causes  in  which  the  same  question  is  at 
issue  between  the  same  parties,  and  publication  has  passed  in  both,  notoing  is  more 
common  than  to  obtain  an  order,  as  of  coarse,  that  the  depositions  in  one  may  be 
used  in  the  other.  I  do  not  see  any  reason  why  it  should  not  be  obtained  immediately 
i^ter  the  causes  are  at  issue,  though  I  am  not  aware  whether  that  has  ever  been  done. 
The  difficulty  here  is,  that  there  has  been  publication  in  one  case,  aud  the  order  has 
been  obtained  in  that  cause,  while  the  same  witnesses  are  under  ffiomination  in  the 
other.  It  is  objected,  that  after  pablication,  new  witnesses  are  not  to  be  examined, 
and  that  the  effect  of  this  order  will  be,  to  have,  as  witnesses  in  the  cause  in  which 
publication  has  passed,  persons  who  have  been  examined  subsequently ;  but  then  it 
IB  to  be  observed,  that  we  have  the  words  "  saving  ^ust  exceptions,"  which  will  obviate 
any  difficulty,  and  leave  the  question  open.  I  think  I  recollect  a  case  in  which  an 
objection  of  this  kind  was  taken  and  succeeded,  but  it  was  in  a  case  in  which  the 
whole  matter  was  before  the  same  Judge.  The  order  contains  nothine  which  excludes 
Flight  from  going  on  and  enuninin^  witnesses,  and  it  is  not  until  ws  day  that  he 
states  that  bis  ex-[4i^-amination  is  concluded.  By  this,  I  suppose,  he  means  the 
examination  of  his  own  witnesses,  for  he  cannot  mean,  that  he  w»I  not  cross-examine 
the  witnesses  of  the  other  parties,  if  he  thinks  it  to  his  interests 

If  the  word  "  taken  "  be  limited  to  the  evidenee  at  the  time  of  the  order,  then  the 
Court  may  be  deprived  of  evidence  material  even  to  the  other  parties. 

The  question  is,  whether  Flight  is  entitled  to  this  order,  and  I  will  make  inquiries. 

Jime  12.  The  Master  of  ths  Rolls,  held  that  the  order  had  not  been  irregu- 
larly obtained,  aud  refused  the  motion  with  costs,  "but  without  prejudice  to  any 
direction  which  might  be  made  reqteoting  such  ooste  at  the  hearing    the  cause." 

[418]   Whicker  v.  Hume.   June  12,  1646. 

An  order  was  made  directing  preliminary  inquiries,  and  for  the  production  of  the 
necessary  papers.  Snbseq^uenUy,  an  order  was  made  for  an  inspection  of  all  papers 
in  the  Defendant's  possesion  at  his  solicitor's  office.  Held,  that  the  latter  dul  not 
supersede  the  former,  and  that  the  Master  might  still  ordm  a  production  in  the 
course  of  the  inquiries  directed. 

On  the  lUh  of  June  1843  an  order  was  made  for  preliminary  inquiries  (Ord.  Can. 
136),  with  the  usual  direction  for  production  before  the  Master  of  books  and  papers 
for  the  purposes  of  the  inquiry. 

Afterwards,  on  the  7tb  of  July  1843,  on  a  motion  for  the  production  of  documents 
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admitted  by  the  Defeod-TftlDl-ants  to  be  in  their  possesnon,  an  order  wu  made  for 
their  inapeotion  at  the  office  of  their  solicitors. 

Subsequently  to  this,  in  the  prosecution  of  the  preliminaiy  inquiries^  the  Plaintiff 
required  the  production  of  certain  books  and  papers ;  but  the  Master  oonsidered  that 
the  order  of  Julr,  beine  subsequent  to  the  oraer  under  which  he  was  proceeding^ 
prevented  his  wderine  the  producti(m. 

Mr,  Purris  and  m.  Beavan  now  moved  for  ihe  ^noducdtm. 

Mr.  Tomer  and  Mr.  Bagahawis,'  emUrit. 

The  Master  of  thb  Rolls  [Lord  Langdalej  was  of  opinion  that  the  latter  order 
did  not  supersede  the  former^  and  that  they  might  well  stand  t(^^er ;  but  as  the 
Uttter  entertained  a  difficulty,  he  made  the  order. 

[419]   Jones  v.  Robebts.   June  22,  1846. 

An  account  settled,  and  a  security  taken  by  a  solicitor  from  his  client,  though  to  be 
viewed  with  jealousy,  is  not  to  be  treated  as  a  nullity. 

A  solicitor  and  client  settled  an  account,  and  the  client  gave  a  mortgage  and  covenant 
to  pay.  The  solicitor  sued  on  the  covenant,  and  the  client  filed  a  bill,  impeaching 
the  banaaction  on  the  ground  of  surprise,  undue  influence  and  error.  This  being 
denied  by  the  answer,  a  motion  for  an  injunction  to  stay  iffoceedings  on  the 
coTwiaDt  was  refused. 

This  waa  a  motion,  upon  the  answer,  tcr  an  injunction  to  restrain  proceedings 
at  law. 

The  bill  allied,  that  the  Plaintiff  had  employed  the  Defendant  as  hia  attorney 
and  solicitor.  That,  in  February  1844,  the  Plaintiff  had  executed  to  the  De{4i20}- 
fendant  a  mort«;age  for  the  sum  of  £3400,  alleged  to  be  due  from  the  Plaintiff  to  the 
Defendant.  That  the  execution  of  the  mortgage  had  been  procured  by  surprise  and 
undue  influence;  that  there  were  errors  and  omissions  in  the  accounts,  exorbitant 
duuges  in  the  WAa  of  costs,  and  that  part  of  the  business  had  been  done  on  the 
retainer  of  anothu-  person. 

The  Inll  also  stated,  that  the  Defendant  had  brought  an  action  at  law  against  the 
Plaintiff  upon  the  covenant  in  the  mortgage  deed,  and  it  prayed  that  the  mortjoige 
might  stand  as  a  security  for  what  was  justly  due ;  that  the  accounts  might  be  taken 
aoa  the  bills  taxed,  and  for  an  injunction  to  restrain  the  proceedings  at  uw. 

The  Defendant^  by  his  answer,  stated,  that  he  bad  been  engaged  in  considerable 
and  expensive  proceedings  for  the  Plaintiff,  and  had,  at  great  outlay  and  trouble, 
extricated  him  from  great  pecuniary  difficulties ;  that  twelve  out  of  thirteen  of  the 
bills  of  costs  bad  been  delivered  in  September  1843,  that  the  Defendant  had  pressed 
the  Plaintiff  to  have  them'  examined  by  some  other  solicitor,  but  that  the  Plaintiff 
expressed  himself  satisfied  therewith,  and  stated  that  that  was  quite  unnecessary. 
Tutt  the  accounts  had  afterwards  been  examined,  settled,  approved,  and  signed  by 
the  Plaintiff,  and  that  die  mortgage,  executed  in  February  1844,  admitted  the 
tmoimt  due. 

The  Defendant,  by  his  answer,  distinctly  denied  all  the  several  allegations  of 
surprise  and  other  fraud,  and  insisted  on  the  benefit  of  the  settied  account 

Mr.  Kindersley,  Mr.  Turner,  and  Mr.  J,  V.  Prior  now  moved  for  an  injunction. 
They  said  that  the  case  of  a  security  taken  by  a  solicitor  from  his  client  stood  on  a 
[4211  different  footing  from  the  like  transactions  between  ordinary  individuals 
staoding  in  no  peculiar  relation  towards  each  other,  and  that  it  was  incumbent  on  a 
solicitor,  in  such  cases,  to  prove  his  demand  by  other  evidence  than  the  securities 
themselves ;  Morgan  v.  Lewes  (4  Dow,  29,  and  also  reported  3  Anst.  769,  5  Price,  42, 
and  3  Y.  &  Jer.  230) ;  that  in  the  case  of  Lawless  v.  Afansjield  (1  Drury  &  War.  657  ; 
and  see  Sidam  v.  Ayheaardy  3  Mollo^,  15),  it  was  held  by  Sir  E.  Sugden,  after  a  fall 
snmination  of  the  ease,  "  that  a  solicitor,  to  whom  bis  cuent  has  ^ven  bonds  or  bUIs, 
caDnot  rely  upon  them  as  another  perum  might,  to  prove  the  ezisteDce  of  his  debt ; 
bat  most^  irrespective  of  suuh  seeurities,  prove  the  debt  for  whioh  the  securities  were 
given."  They  offered  to  give  judgment  in  the  action,  and  submitted  that  all  further 
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proceedingB  at  lav  u{m>d  the  coveoant  ou^t  to  be  stayed,  until  the  amount  due  to 
the  Defeiulaot  in  equity  had  been  aacertaued. 

Mr.  Parvis  and  Hr.  Benshaw,  eoHtrA^  contended,  that  all  frand  and  error  being 
dietinotly  ne^jstived  by  the  answer,  there  waa  no  equity  to  prevent  tiie  Drfendant 
from  proceeding  to  Feeorer  the  amount  due  on  the  aemed  aoooont.  That  thwe  could 
be  no  taxation  of  a  bill  of  costs  delivered  so  far  back  as  1843,  and  for  which  a 
mortgage  had  been  taken ;  Sayer  v.  Wot^iaff  (5  Beavan,  415).  That,  if  the  deed  were 
to  be  treated  as  a  nullity,  there  could  be  no  such  tfaing  as  a  settled  account  between 
a  solicitor  and  client,  and  that  the  doctrine  to  the  extent  stated  in  the  case  of  Morgan 
V.  Lewes  had  been  disapproved  of  by  Lord  Cottenham,  when  at  the  Bolls ;  and  that, 
at  all  events,  the  money  ought  to  be  brou^t  into  Court  as  a  condition  for  the 
injunction. 

^42!^  Mr.  Kindersley,  in  reply.  Sayer  v.  WaggtaffovAj  applies  to  api^icationa  by 
petition  under  the  statute.  (6  &  7  Vict,  c  73.)  If  the  mmey  be  brought  into  Court, 
the  Defendant  ought  to  give  up  the  securities. 

The  Master  of  the  Rolls  nUnd  Laugdale].  I  think  botii  rides  are  labouring 
under  a  mistake  in  this  matter :  tne  Plaintiff  in  supposing,  that  because  t^e  transaction 
is  between  solicitor  and  client,  this  is  a  reason  for  setting  die  deed  aside  and  treating 
it  as  a  nullity ;  and  the  other  side  in  thinking  that  a  transaction  made  between  a 
solicitor  and  his  client  is  quite  so  safe. 

If  the  parties  were  inclined  to  do  what  is  right,  the  Plaintiff  should  pay  into 
Court  the  difference  between  the  amount  secured  oy  the  mortgage  uid  the  amount 
received  by  the  Defendant.  If  they  do  not  concur,  then  I  must  determine  thdr 
rights  on  the  present  application. 

This  motion,  it  must  be  observed,  is  made  on  the  merits  confessed  by  the  answer, 
and  not  on  proofe  in  the  cause;  and  the  question  is,  whether  there  are  sufficient 
merits  eonf essed. 

Roberts,  it  appears,  was  the  solicitor  of  Jones,  for  whom  he  was  extensively 
employed,  and  a  eonsiderable  sum  became  due  to  him  for  costs  and  advances.  In 

September  1843  he  sends  twelve  of  these  bills  of  costs  to  Jones,  and  it  is  evident 
from  the  correspondence,  that  the  object  was  to  obtain  security,  and  not  to  enforce 
payment.  Roberts,  in  a  manner  very  creditable  to  him,  proposed  to  the  Plaintiff, 
that  the  drafts  and  the  bills  of  costs  should  be  submitted  to  some  other  solicitor  for 
[^23]  his  perusal  on  his  behalf.  Jones  was  perfectly  satisfied  and  considered  such  a 
course  unnecessary,  and  that  took  place  five  months  before  the  matter  was  brought 
to  a  settlement.  All  the  allegations  of  surprise  are  therefore  disposed  of ;  for  it 
cannot  be  justly  said  that  there  was  any  surprise  when  the  bills  had  been  delivered 
five  months  before  the  settlement. 

The  Pliuntiff  was  then  informed,  that  the  bills  were  not  perfect,  and  that  some 
portion  of  the  buriness  was  not  therein  contained,  in  consequence  of  t^e  absence  of 
the  agent's  lulls.  The  bill  alleges,  that  there  are  overcharges  in  them,  that  credit  is 
not  given  for  monies  receive(C  snd  other  orors.  This  is  denied :  it  may  be  true 
when  the  case  comes  to  a  hearing  on  proof ;  but,  on  the  present  application,  I  must 
leave  these  matters  out  of  my  consideration ;  and,  when  that  is  done,  what  does  the 
case  come  to  1  This  was  a  transaction  between  a  solicitor  and  client,  the  amount  due 
is  settled  between  them,  and  a  mortgage  and  covenant  is  given  by  the  client  to  the 
solicitor,  and  on  this  it  is  said,  that  the  solicitor  is  not  to  be  at  liberty  to  sue  on  the 
covenant.    I  am  not  prepared  to  lay  down  any  such  proposition. 

Transactions  between  solicitor  and  client  are  treated  with  greater  jeiUousy  than 
like  transactions  between  other  persons,  on  account  of  the  immense  advantage 
and  influence  which  one  party  has  over  the  other,  particularly  in  a  case  like  this, 
where  the  client,  at  the  time,  entertained  strong  feeling  of  gratitude  towards  the 
solicitor,  for  having  rescued  him  from  great  embamwsments  ftnd  difficulties. 

This  Court  will,  therefore,  look  closely  at  a  transaction  between  solicitor  and 
client;  but,  in  the  absence  of  fraud,  [^4]  cannot  treat  it  as  a  nullity.  There  being 
nothing  in  this  case,  as  it  stands,  but  the  fact  of  the  dealing  having  been  between 
solicitor  and  client,  I  must  refuse  this  injunction.  (Note. — An  order  was  afterwards 
made  by  arrangement) 
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[131]  Passinohak  v.  Shkrbobn.   Nov.  21, 1839 ;  Jvgwi  11,  1841 ;  Feb.  16,  1646. 

A  teatator  gave  power  to  his  tTostees,  to  become  lessees  of  the  trust  ^perty.  One 
<tf  them  availed  himself  of  it^  and  the  otiher  tnntee  did  not  activelj  interfere  in  the 
management  of  the  trust.  The  trustee  lessee  was  removed  by  the  Master  of  the 
Soils,  at  the  iostanoe  of  the  cestuis  qua  tru^  on  the  ground  of  the  inconsistenoy  of 
his  duties  of  lessee  and  trustee,  and  upon  appeal  on  that  and  other  grounds. 

Hatters  at  issue  at  the  first  hearing,  which  are  neither  decided,  put  into  a  train  of 
investigation,  nor  reserved,  must,  on  further  directions,  be  regarded  either  as 
abandoned,  or  as  points  on  which  the  Plaintiff  was  entitled  to  no  order. 

At  the  first  hearing  liberty  was  given  to  the  Defendant,  to  bring  an  action  as  to  a 
charge.  He  abstained  from  so  doing.  Held,  that  in  the  absence  of  some  pnper 
excuse,  the  obargn  must  be  considered  as  having  isiled. 

A  bill  eontained  ule^tions  of  great  fraud  against  trustees,  which  all  failed.  The 
tnutees  were  remored,  but  not^  however,  on  the  grooud  of  miaoonduot.  Held, 
that  t^ey  were  entitled  to  the  costs  of  tiie  whole  suit. 

The  testator  devised  his  real  estates  to  Francis  Sherbom  and  Charies  Famell,  in 
trust  for  his  wife  for  life,  and  afterwards,  to  other  members  of  his  family.  He  gave 
the  trustees  a  leasing  power,  aud  declared  that  his  having  appointed  the  said 
Francis  Sherbom  and  Charles  Farnell  trustees  and  executors  of  his  said  will,  should 
Dot,  in  any  way,  prevent  either  of  them  becoming  the  tenant  or  tenants  of  either  of 
his  farms  and  lands  at  fair  rents,  provided  they  should  be  disposed  to  rent  the 
same ;  but  during  the  lives  of  the  persons  to  whom  life  interests  were  thereinbefore 
given,  any  such  lease  should  not  be  made,  without  the  consent  of  the  person  entitled 
UDder  the  aforesud  devises,  for  bis  or  her  life,  to  the  rents  and  profits  of  the 
hereditaments       might  be  comprised  therein. 

[^1  The  testator  i^pointea  his  tmstees  to  be  his  executors.  In  1833  they 
ITOved  ms  will,  but  Francis  Sherborn  principally  acted  in  the  trust  affiiirs. 

It  was  arranged,  under  the  auUiorit^  contained  in  the  will,  that  Francis  Sherbom 
the  trustee,  ana  Matthew  Sherbom,  his  brother,  should  take  a  lease  of  one  of  the 
testator's  farms,  and  a  lease  was  accordingly  granted  by  the  trustees,  with  the  consent 
required,  to  Matthew  Sherbom,  in  trust  for  himself  and  his  brother  Francis 
Sherbom. 

A  bill  was  filed  against  the  trustees  and  Matthew  Sherbom  by  the  widow  and 
parties  entitled  in  remainder,  containing  charges  "  that  Francis  Sherborn  had  been 
fijuilty  of  a  series  of  frauds,  misconduct,  negligence,  and  breaches  of  trust,"  and  that 
Farnell  "had  been  party  and  privy,  and  connived"  thereat,  and  to  the  breaches  of 
trust  under  the  leue.  They  insisted  that  the  lease  had  been  fraudulentiy  and 
improperly  obtained,  and  prayed  accounts,  and  for  the  removal  of  the  imstees,  and 
that  uie  lease  might  be  set  aside. 

Thero  was  proof  that  some  fences  had  been  gmbbed  up,  and  that  timber  had  been 
cut  down  on  the  farm  leased  to  the  Sherboms,  but  the  value  had  been  accounted  for ; 
aod  although  such  a  course  would  not  be  strictly  right  as  regarded  a  settled  estate, 
or  as  between  landlord  and  tenant,  there  was  evidence  to  shew  that  it  had  been  done 
ia  the  course  of  good  management,  and  that  the  farms  bad  been  improved  thereby. 

Nov.  21,  1839.    The  cause  came  on  for  hearing. 

Mr.  Pemberton  and  Mr.  Rogers,  for  the  Plaintiffs. 

Mr.  Temple  and  Mr.  Parker,  for  the  Defendants. 

[426]  Nov.  21,  1839.  The  Master  of  ths  Bollb  [Lord  Langdale]  (as  to  the 
removal  of  the  trustees),  observed  as  follova : — Cases  of  this  sort,  where  parties  are 
ac^g  in  inconsistent  characters,  are  generally  very  perplexing,  and  this  is  certainly 
not  an  exception. 

Mr.  Famell  scarcely  appears  to  have  acted :  the  only  interference  on  his  part 
which  is  spoken  of,  was  of  a  nature  too  trifling  to  be  considered  of  any  importance. 
It  cannot  have  been  the  intention  of  the  testator,  nor  is  it  sale  for  the  parties,  where 
two  trastees  are  appointed  and  such  a  right  as  this  is  given  which  one  avails  himself 
0^  that  ^e  other  trustee  should  neither  act  nor  exercise  any  control  over  tho 


Digitized  by 


408 


PASSINOHAM  V.  8HKEB0KN 


t  HUT.  m. 


matter.  Mr.  Famell  has  not  acted  in  the  oourse  of  these  proceedings,  bat  has 
allowed  Mr.  Francis  Sberbom  to  act  alone  in  the  inconsistent  situation  of  trustee  and 
lessee ;  and  under  the  circumstances  of  this  case,  I  do  not  think  that  he  ought  to  be 
aJlowed  to  continue  to  do  so.  If  this  lease  should  not  be  set  aside,  I  think  it  woold 
be  greatly  for  his  benefit  and  advantage  hereafter  that  be  should  continue  to  be  the 
fiurmer  of  this  property,  baring  to  penorm  the  (ndinaiy  duties  fA  lessee  to  his  leeaor 
meidy,  without  being  mixed  with  the  character  of  trustee,  which  has  placed  him  io 
80  difficult  a  situation  hitherto,  and  which  will  continue  to  do  bo,  if  he  noald  not  be 
removed  from  his  position  of  trustee.  It  moat  be  referred  to  the  Muter  to  appoiiit 
new  trustees. 

The  lessees  offered  to  nve  up  the  leaae,  which  the  Pluntift  declined. 

The  decree  discharged l)otii  the  troatees  from  their  office,  directed  aoooonts  to  be 
taken,  and  gave  liberty  to  the  PlaintiA  to  bring  such  action  at  law  as  they  [^7] 
might  be  advised  against  Francis  Sherbom  and  ^tthew  Sherbom,  or  either  of  tlieni, 
in  respect  of  the  breaches  of  covenant  in  the  lease. 

The  lessee,  Matthew  Sherbom,  presented  his  petition  of  appeal  to  the  Lord 
Chancellor,  praying  that  it  might  be  reversed,  and  that  he  might  be  dismissed.  The 
trustees  also  presented  an  appeal,  as  to  so  much  of  the  decree  as  directed  their 
dismissal,  and  on  another  point. 

Mr.  Tem^e  and  Mr.  Parker,  in  support  of  the  appeal. 

Mr.  O.  Kchards  and  Mr.  Rogers,  con/r^ 

Augua  11,  1841.  Lord  CkyrmiHAM  (L.  C).  I  have  had  my  attention  again 
called  to  this  case,  on  the  supposition  that  I  had,  on  a  former  day,  di^Kwed  of  the 

matter  as  between  the  trustees  and  Matthew  Sherbom.  Now,  on  looking  back  to  the 
notes,  my  recollection  is  confirmed,  that  I  never  did  dispose  of  the  matter,  as  far  as 
the  tmstees  were  concerned.  I  threw  out  difficulties  and  observations  with  regard 
to  the  case  of  the  tmstees,  but  I  never  disposed  of  it,  or  authorized  the  nffiistrar  to 
draw  up  any  order  upon  the  subject.  AVhat  I  said,  after  observing  upon  the  effect, 
either  in  the  one  way  or  the  other,  which  the  appeal  might  have  upon  the  action 
which  was  to  be  brought,  I  expressed  myself  in  these  terms.  "  Supposing  all  this 
turns  out  in  their  favour,  it  may  not  be  expedient  for  the  Court  to  permit  persons  to 
remain  in  such  a  situation,  where  they  have  disqualified  themselves  to  perform  their 
duties.  That  is  the  ground  the  Master  of  the  Btdls  proceeded  upon,  and  ma^ 
ultimately  be  the  ground  on  which  this  Court  will  also  proceed.  The  only  question 
is,  whether  it  is  ea^>edient  to  proeeed  on  that  [428]  ground  now,  or  to  postpone  that 
till  after  the  result  of  those  inquiries  is  known.  My  strong  impression  is,  that  no 
damage  can  arise  or  will  be  likely  to  arise  to  the  cestui  qae  trust  by  postponing  the 
consideration  of  that  part  of  the  case.  There  is  a  considerable  probability  that 
damage  may  arise  by  allowing  that  to  stand  part  of  the  decree.  I  think,  therefore, 
it  would  be  more  expedient  to  postpone  that  part  with  the  other  part,  and  then 
dispose  of  the  question  of  the  trustees  all  at  once." 

I  took  the  papers  home,  for  the  purpose  of  making  up  my  mind  upon  the  subject, 
and  upon  examining  the  papers  these  difficulties  occurred  One  of  the  trustees  had 
become  a  lessee ;  the  trustee  had  authorized  certain  acts  to  be  done  with  regard  to 
the  property,  which,  it  was  said,  amounted  to  a  breach  of  covenant,  and  the  Master 
of  the  Bolls  had  directed  that  to  be  tried  in  an  action  to  be  brought  against  the 
lessee,  the  lease  being  a  lease  to  another  person,  but  in  fact  for  the  benefit  of  himself 
and  one  of  the  tmstees.  It  was  argued  at  the  Bar,  that  these  trustees  had  mis- 
conducted themselves  with  regard  to  the  manag^ent  of  the  property;  and  as  I 
before  expressed  myself,  I  found  one  tmstee  had  put  himself  in  the  situation,  in 
which  it  was  not  very  likely  that  be  should  be  able  to  protect  the  estate,  because  he 
was  the  lessee.  He  was  a  trustee  to  wateh  over,  guard,  and  control  the  conduct  of 
the  tenant,  and  he  was  himself  the  tenant;  it  occurred  to  me,  and  the  strong 
impression  of  my  mind  certainly  was,  that  if  I  discharge  the  trustee  before  the  action 
against  the  tenant  was  brought,  then,  seeing  how  one  tmstee  was  connected  with  Uic 
interest  of  the  tenants,  it  might  prejudice  the  action  so  to  be  tried,  and  that  was  the 
ground  of  l^e  observation  I  then  made.  But  when  I  came  to  condder  how  it  woold 
operate  the  other  way,  I  found  a  difficulty  at  least  equivalent  to  that  difficulty  widch 
[^9]  would  attwid  the  other  mode  of  proceeding:   It  was  this — that  if  I  did  not 
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dkelHm  tiie  tnutee  until  after  the  aetion  wu  tried,  it  would  inevitably  be  o(m- 
tendfldliOTeafteri  that  the  dismissal  of  the  tnutee  was  to  depend  on  the  result  of  the 
aetion,  which  I  thought  then,  as  I  think  now,  ought  not  to  be  the  case.  I  said, 
"SuppoeiDK  all  this  turns  in  their  favour,"  Uiat  is,  supposing  they  succeeded  in  the 
action,  aD<r  the  tenant  gets  a  verdict,  "  it  may  not  m  expedient  for  a  person  to 
0oatiDue  in  such  a  situation,  when  he  has  disqualified  himself  from  performing  his 
datieB." 

On  looking  into  the  whole  case,  it  appeared  to  me,  independent  of  the  result  of 
die  action,  that  there  was  ample  ground  for  removing  the  trustees,  not  merely  from 
the  situation  in  which  one  of  them  had  placed  himself  by  becoming  lessee  simpUdier ; 
for  if  he  had  not  gone  beyond  that,  and  if  he  had  handed  over  the  duty,  the  perform- 
anee  ot  the  ^st  to  his  oo-trustee,  it  would  perhaps  be  harsh  in  the  Court  to  say,  that 
by  doin^  that  which  the  teMator  authorised  him  to  do,  he  had  disqualified  himself 
fnnu  being  trustee ;  but  there  was  nune  than  that^  and  mora,  in  the  dealing  with  the 
property,  which  ajBldcted  the  trustee,  quite  independent  of  the  claim  which  may  eidst 
a^DSt  the  tenant  under  the  covenant.  For  instance,  there  was  a  oonsiderable 
cutting  of  timber,  which  may  or  may  not  be  the  subject  of  complaint  against  the 
tenant^  as  such ;  but  it  is  quite  clear,  that  it  is  the  subject  of  complaint  against  the 
trustees  who  received  the  money,  and  who,  in  so  doing,  appear  to  have  certainly 
acted  contrary  to  ihe  intention  of  the  testator  and  for  the  benefit  of  the  lessee. 

There  are  expressions  used,  which  shew  that  they  were  to  be  leasees  of  arable 
land  and  not  lessees  of  [480]  trees,  growers  of  eom,  but  not  growers  of  timber.  It 
vas  thought  inconvenient  for  a  lessee  to  have  so  much  timber  covering  the  ground, 
but  it  mi^t  be  very  convenient  for  some  of  those  whose  interests  were  repreaeuted 
by  die  trustees ;  and  it  certainly  appears  to  have  been  the  wish  of  the  testator  that 
UM  timber  should  remain.  Independent,  therefor^  of  the  result  of  die  action  to  be 
tried  against  the  tenant,  there  were  circumstances  oonnerted  with  the  property, 
shewing  that  the  union  of  those  two  oharacters  of  trustee  and  lessee  had  been  such, 
as  to  create  an  impediment  in  the  due  performance  of  the  duty  of  the  trustees 
towards  the  estate.  I,  therefore,  thought,  there  was  more  objection  to  permitting 
Uie  trustees  to  remain,  upon  a  decree  which  would  have  implied  that  their  removal 
was  to  depend  on  the  result  of  the  action,  and  that  independent  of  the  result  of  the 
action,  there  was  sufficient  ground  for  making  it  the  duty  ol  the  Court  to  dismiss 
dient 

On  those  grounds  I  have  come  to  the  conclusion,  on  looking  at  the  papers,  that  the 
Master  of  the  Rolls  was  right  in  dismissing  the  trustees  at  the  hearing. 

On  Matthew  Sherbom  s  appeal,  it  was  ordend  tiutt  the  Inli  should  be  dismissed, 
SB  wainst  him,  with  costs. 

On  tile  other  appeal,  the  decree  of  the  Master  of  the  Rolls  was  affirmed  with  oosts, 
exeept  in  an  immaterial  particular. 

The  Plaintiffs  brought  no  action,  and  the  accounte  having  been  taken,  it  was 
found  that  a  balsoce  of  £102,  ISs.  6d.  was  due  to  the  trustees. 

e311  The  cause  now  came  on  for  further  directions, 
r.  Bogers,  for  the  Plaintiffs,  arsued  that  the  necessity  of  instituting  the  suit 
had  been  caused  by  the  trustees  who  nad  been  removed,  and  that  they  ought  to  pay 
the  costs. 

Feb.  16,  1846.  Thk  Master  of  thb  Bolls  [Lord  Langdale].  There  has  been 
DO  action  and  no  verdict  in  your  favour ;  you  come  back  in  the  same  situation  as  if 
you  had  failed,  and  there  had  been  a  v^diot  iat  the  Defendants,  I  must,  therefore, 
asBume  then  have  been  no  Inreaches  of  covenant. 

Mr.  Kindersley,  Mr.  Turner,  and  Mr.  Parker,  for  Uie  Defendants  the  trustees. 
The  hill  oratains  a  string  of  charges  of  the  grossest  fraud  and  design  on  the  part  of 
the  trustees,  which  have  all  failed.  The  rule  of  the  Court  is,  to  visit  with  costs 
parties  who  recklessly  bring  forward  in  their  bills  unfounded  charges  of  fraud  and 
malversation.'  The  account  is  in  favour  of  the  Defendants;  and  the  only  part  in 
which  the  Plaintiffs  have  succeeded  is,  in  the  removal  of  the  trustees,  not  for  their 
nusocmduct,  but  from  the  inconsiBtency  of  their  position,  which  the  testator  not  only 
aaootiooed  by  his  will,  but^  as  appears  from  tha  answer  (which  may  be  read  on  costs), 
he  expreasly  requested. 
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The  Mabteb  of  thk  RoUiS.  The  only  part  on  which  I  have  any  doabt  is  as  to 
the  oosts  of  the  removal  of  the  trtwteea. 

Idr.  Roffera,  id  replT*  stated,  that  the  aetion  had  not  been  proaecnted  in  eonse- 
qnenee  of  toe  death  of  Mrs.  Pawingham  in  1840. 

[4^  Feb.  16.  The  Master  of  the  Rolls  [Lord  Lan^dale].  There  does  not 
appear  to  tne  to  be  any  doubt  as  to  what  substantially  and  justly  ou^t  to  be  done 
in  this  case. 

The  Defendants,  the  trustees  of  the  testator's  will,  had,  by  the  will  itself,  the 
unfortunate  permiBsion  given  to  them,  or  either  of  them,  to  become  lessees  of  the 
property,  and  from  the  answer,  which  moat  be  regarded  on  the  question  of  costs,  it 
appears,  that  the  testator  had  partieularly  requested  the  Defenduit,  who  did  take  the 
lease,  to  accept  a  lease.  In  consequence  of  the  licence  or  power  thus  given  by  the 
will,  and  as  it  would  seem,  also,  in  consequence  of  the  request  of  the  testator,  Mr. 
'Francis  Sherbom,  one  of  the  trustee^  did  become  lessee  of  this  property,  in  the  form 
that  has  been  stated.  In  conseqnenee  of  some  disagreement  between  the  parties,  a 
bill  is  filed.  This  bill  seems  to  contain  charges  ol  the  jnrossest  breaches  oi  tnub 
under  the  will,  of  the  grossest  breaches  of  the  covenant  under  the  lease,  and  various 
acts  quite  contrary  to,  and  in  utter  violation  of  their  duty  as  trustees.  That  was 
answered  by  the  trustees,  and  evidence  was  gone  into  on  both  sides. 

When  such  charges  are  in  the  bill,  and  the  parties  have  gone  into  evidence  on 
both  sides  and  a  decree  is  made,  we  are  to  look  at  the  decree,  for  the  purpose  of 
ascertaining  what  was  the  opinion  and  decision  of  the  Court  upon  those  charges,  and 
if  we  find  that  no  notice  whatever  is  taken  in  the  decree  of  matter  tn  issae,  and 
which  might  and  ought  to  have  been  decided  at  the  time  of  the  hearing,  we  miut 
conclude,  either  that  those  charges  were  abandoned  at  the  hearing,  or  that  they  were 
presented  to  the  Court  in  such  a  manner,  as  to  induce  it  to  abstain  from  making  any 
order  in  respect  of  them.  This  is  invariably  the  rule,  unless  there  be  introdnoed  into 
the  decree  a  reservation  d  any  parti-[433]-cular  matter,  which  the  Court  may  find  in 
issue,  and  yet  not  ripe  for  decision.  But  if  no  such  reservation  be  made,  and  no 
inquiry  or  investigation  directed,  the  almost  necessary  conclusion  is,  that  the  matter 
was  considered  not  to  be  in  such  a  state  as  to  entitle  the  Plaintiff  to  any  order  on  it 
If  there  be  any  error  in  the  decree  in  that  respect,  it  cannot  be  corrected  on  furthor 
directions  on  the  Master's  report,  but  only  by  a  rehearing.  This  practice  is  so 
common,  and  so  generally  resorted  to,  that  one  feels  rather  surprised  at  being  under 
the  necessil^  of  explaining  it. 

In  this  case,  there  being  complaints  of  breaches  of  trus^  and  of  breaches  fA 
oovenant,  there  was  a  particular  liberty  given  to  the  parties  to  have  the  breaches  d. 
covenant  tried  by  an  action.  Either  the  breaches  of  covenant  were  supposed  to  be 
e(mnectad  with  the  breaches  of  trust,  or  they  were  not.  U  th^  were  supposed  to  be 
ronneoted,  then  the  decision  upon  the  breaches  of  trust  was  to  be  dependent  on  the 
result  of  the  trial  of  the  action.  If  they  were  not  connected,  then  the  Court  eame  to 
the,  conclusion  that  no  order  ought  to  be  made  on  the  breaches  of  trust,  not  connected 
with  the  breaches  of  oovenant.  In  either  way  it  seems  to  me  that  I  must,  on  the 
[ffesent  occasion,  consider  that  matter  to  be  disposed  of. 

On  a  question  of  costs,  everything  that  has  taken  place  in  the  cause,  is  or  may 
have  to  be  considered,  the  conduct  of  the  parties,  and  so  on ;  but  I  am  not  now,  on 
further  directions,  to  come  to  the  conclusion  that  a  thing  has  been  proved,  when  I 
find  no  order  made  on  that  allegation  shewing  it  to  have  been  proved,  still  less  am  I 
to  consider  it  as  proved  by  the  production  of  the  deposition,  or  the  evidence  of  some 
particular  witness,  without  having  regard  to  all  the  other  evidence,  that  [43^ 
have  been  brought  to  bear  on  the  matter.  Therefore,  on  this  occasion  I  must  entirely 
lay  aside  all  I  have  heard  to-day,  in  relatim  to  idl  those  matters  that  were  in  issne 
for  the  purpose  of  obtaining  an  order  affecting  the  merits. 

All  these  points  have  been  dwelt  on,  on  behalf  of  the  Plaintiffs,  for  the  purpose,  if 
possible,  of  saving  them  from  the  consequences  of  the  result  of  the  cause,  which 
result  has  been  an  absolute  failure  of  all  those  charges  of  fraud,  breaches  of  trust,  and 
breaches  of  covenant,  which  have  been  so  put  forward  by  the  bill.  I  will  not  say 
that  not  bringing  an  action  is  conclusive  on  a  point  of  this  kind,  but  it  is  conclusive 
in  the  absence  of  any  proper  excuse  upon  t^e  record,  and  in  the  absence  of  any 
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mlntitate  for  that  which  the  party  obtained  leave  to  do,  for  the  purpose  of  estab- 
lishiiig  his  oase.  The  bill  was  dismissed  a^nst  one  of  the  parties  against  whom 
leave  was  given  to  bring  the  action,  and  it  is  said,  that  it  was  not  convenient  to  go 
OQ,  as  the  tenant  for  life  was  dead,  but  her  representatives  were  before  the  Court, 
who  might  have  tried  it;  and  if  there  had  been  any  difficulty  in  trying  it,  after  that 
party  had  been  removed  from  the  record,  that  difficulty  ought  to  have  been  set  right 
by  apropor  application  to  the  Court. 

What  has  taken  place  in  the  Master's  office?  There  was  a  decree  directing 
certain  acconnte  and  inquiries.  The  Master  has  charged  these  Defendants  with  all 
the  Bums  they  rweived,  and  given  them  credit  for  the  sums  thev  paid ;  and  as  to 
those,  in  reapect  of  which  there  mi^ht  have  been  a  reasonable  doubt  whether  the 
soma  were  properly  paid,  he  has  (fistanctly  found,  that  they  were  prmerly  paid ;  and 
it  appears,  on  the  result  of  the  accounts  thus  taken,  that  the  trustees,  instead  of  being 
indebted  to  the  estate,  have  paid  more  money  [436]  than  they  have  received.  They 
have  now  at  this  time  £102  due  to  them,  not  a  very  large  sum,  but  after  charging 
them  with  all  they  have  received,  and  giving  them  credit  only  for  (hoee  sums  wnich 
Uiey  had  properly  paid,  they  are  still  out  of  pocket. 

I  am  asked  to  give  costs  against  them,  when,  after  having  set  aside  all  those 
things  which,  under  the  circumstances,  I  must  consider  to  have  been  decided  in  their 
Ucrour  at  the  hearing,  there,  in  point  of  fact,  remains  only  this,  that  they  have  been 
ranoved  from  being  trustees.  Now,  were  they  removed  from  being  trustees  in  conse- 
quence of  misconduct,  in  consequences  of  breaches  of  trust,  or  in  consequence  of 
breach ee  of  eovenaot  1  That  is  answered  by  the  f(»mer  observations  that  there  is  no 
decree  in  respect  of  the  breaches  of  trust,  unless  those  breaches  of  tmab  are  considered 
to  be  connected  with  the  breaches  of  covenant ;  and  with  respect  to  the  breaches 
oi  oovenuit  that  the  Plaintiffs  have  not  gone  on  to  prove  there  were  any.  It  was 
Qot^  therefore,  on  account  of  misconduct,  but  in  consequence  of  the  situation  in 
which  one  of  the  trustees  had  placed  himself.  That  unfortunate  connection  of 
interest  and  duty  conflicting  with  one  another  is  very  much  indeed  to  be  lamented, 
and  if  the  trustees  had,  voluntarily,  spontaneously,  and  of  their  own  accord,  done 
this  for  their  own  interest,  I  should  have  felt  there  was  a  good  deal  of  ground  for 
demanding  costs  against  them :  but  when  I  find  from  the  answer,  which  I  must 
■ttend  to  on  the  question  of  costs,  that  the  testator  specially  requested  it,  then  I 
have  onlv  to  consider,  whether,  under  those  special  ciroumstanoes,  they  thema^ves 
did  anything  improper  in  the  execution  of  the  power  which  the  testator  gave  diem. 
The  lease  is  so  proper,  and  is  in  fact  so  valuaole,  that  the  Flaintiffii  by  no  means 
wish  to  get  rid  of  i^  on  die  oon-[436}-trary,  they  wish  to  hold  die  Defendant  to  the 
terms  of  that  lease.  The  lease  seems  to  have  been  a  proper  lease  to  have  been 
granted,  and  the  only  objection  to  it  seems  to  be,  that  unfortunate  connection, 
which  the  testator  himself  not  only  specially  authorised  but  specially  rec^uested. 

I  own  I  cannot  find  it  consistent  with  my  duty  to  charge  them  with  costs  for 
doing  that  which  the  testator  expressly  desired  them  to  do;  and,  though  I  still 
think  it  is  not  right  to  permit  trustees  to  remain  in  a  situation  in  which  their  interests 
most  necessarily  conflict  with  their  duty,  and  that  it  was  fit  for  themi  under  such 
circumstances,  to  retire,  yet  I  think  that  the  difficulty  did  not  arise  from  any  mis- 
eooduct  of  theirs,  but  that  diey  were  led  into  it  by  the  testator  himself. 

I  think  that  the  tmsteea  are  entitled  to  the  costs  of  this  suit. 


[487]    HUUOE «.  Chtitt.   April  21,  22,  1846. 
[S.  C.  10  Jur.  323.] 

Upon  a  separation  between  A.  and  B.  (husband  and  wife),  a  deed  was  executed, 
making  a  provision  for  the  wife,  and  all  and  every  the  children  of  A.  by  B.  who 
should  attain  twenty-one.  A  reconciliation  took  place,  imd  another  child  was  bom. 
Held,  upon  the  construction  of  the  deed,  that  such  laat-mentaoned  child  did  not 
participate  in  the  provirion. 

Thu  Court,  when  it  can  ronBjstentty  with  the  inatrament  executed  by  the  partiei^ 
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will  do  diat  whidi  is  the  hij^wst  equity,  nuke  an  equality  between  parties  who 
stand  in  the  same  relation ;  out  it  oannot  do  that  ecmtraiy  to  the  plain  meaning  of 

a  deed. 

By  indenture  made  the  ith  December  1802,  between  Joseph  Qutty  of  die  fint 
part,  Elizabeth,  his  wife,  of  the  second  part,  and  two  tmstees,  <rf  t^e  third  part^ 
after  reciting  that  Joeeph  Chitty  and  hia  wife  "  bad  mutually  a^eed  to  live  separate 
and  apart  from  each  other  during  the  remainder  of  their  joint  natural  lives,  and  that, 
upon  the  treaty  for  such  separation,  Joseph  Chitty  did  propose  and  agree,  to  allow 
and  pay,  during  his  life,  for  the  maintenance  and  support  of  his  wife,  and  for  the 
maintenance,  education,  support  and  provision  of  the  chudren  of  them  the  said  Joseph 
Chitty  and  Elizabeth  his  wife,  or  such  of  them  as  should,  from  time  to  time  be  living, 
the  annual  sum  of  money  thereinafter  mentioned,  and  to  make  such  farther  and  other 
provision  for  his  wife  and  children  after  his  decease,  as  thereinafter  mentioned,"  it  waa 
witnessed  "  that,  in  pursuance  of  Uke  said  agreement,  and  for  the  intents  and  pnrpoeee 
aforesaid,"  Joseph  Chitty  did  covenant  wiUt  the  trustees  in  manner  followii^ : — 

That  it  should  be  lawful  for  Mrs.  Chitty  "  at  all  times  thue^ter  donng  their 
joint  lives  "  to  live  serarate  and  apart  from  her  husband,  in  such  place  as  she  diould 
think  fit.  That  he  Josei^  Chitty  would  not  *'  at  any  time  or  times  thereafter," 
commence  any  suit,  &c.,  to  compel  her  to  cohabit  with  him,  or  molest  or  visit  her, 
and  would  suffer  "all  and  every  the  children  of  the  said  [438}  Elizabeth  Chitty  by 
him  Joseph  Chitty  begotten  "  to  reside  with  her  and  be  wholly  under  her  care,  &c.  ; 
and  that  it  should  be  lawful  for  her  "  at  all  times  thereafter  "  to  hold  for  her  separate 
use  certain  property  she  had,  or  should,  *'at  any  time  thereafter,"  buy  or  acquire, 
and  that  the  trustees  of  the  deed  might  be  possessed  thereof  in  trust  for  her. 

He  also  covenanted  with  the  trustees  to  pay  them  during  his  life  an  annuity  of 
£650  a  year,  which  it  was  agreed  they  should  hold,  in  trust,  "  during  the  lives  of 
the  said  Elizabeth  Chitty,  and  of  her  children  hy  the  said  Joseph  Chitty,  and  of  the 
survivors  and  survivor  of  them,  for  the  sud  Elizabeth  Chitty  and  her  said 
children,"  but  to  be  applied  for  tiieir  maintenance,  support,  &c.,  according  to  the 
discretion  of  the  tiiistees ;  and  if  the  whole  should  not  be  applied  in  any  one  year, 
to  accumulate  the  surplus,  and  to  hold,  on  the  trusts  after  declared  of  a  sum  of 
X1500,  but  80  that  the  surplus  of  one  year  might  be  applied  towards  the  purpoees 
of  any  succeeding  year ;  and  the  annuity  was  to  cease  if  Mrs.  Chitty  and  all  her 
said  children  should  die  in  the  lifetime  of  Mr.  Chitty.  And  after  reciting,  that  there 
were  living,  at  the  ezecution  of  the  said  indenture,  five  children  of  them  Joseph 
Chitty  and  Elizabeth  his  wife,  and  that  it  had  been  agreed,  that  "after  the 
death  of  Elizabeth  Chitty  (in  case  the  same  should  happen  in  the  lifetime  d 
Joseph  Chitty)  the  sum  of  £75  should  cease  or  be  deducted  from  the  annual  sum 
of  £550,  so  to  be  paid  by  Joseph  Chitty  in  manner  aforesaid,  for  each  and  evexy 
of  the  five  children,  who  should  or  might  be  dead  at  the  time  of  the  deatik  ol 
Elisabeth  Chitty,  or  in  case  <d.  tiie  deatii  of  any  or  either  of  than,  at  aOT  time 
or  times  after  the  death  of  Elizabeth  Chitty,  leaving  Joseph  C^itt^,  thm  the  liln 
abatement  should  be  made  from  the  time  of  such  their  respec-[4391-tive  deaths;"  it 
was  further  agreed  that,  upon  the  death  of  Elizabeth  Chitty  in  the  lifetime  of  Joseph 
Chitty,  the  sum  of  £75  should  cease  or  be  deducted  from  the  sum  of  £550,  "for 
each  and  every  of  the  said  five  children  of  them  the  said  Joseph  Chitty  and 
Elizabeth  Chitty  "  who  might  be  dead  at  the  death  of  the  said  Elizabeth  tjhitty : 
and  a  similar  agreement  was  declared  in  case  of  the  death  of  any  of  them,  after  the 
death  of  Mrs.  Chitty.  And  after  reciting  that  Joseph  Chitty  had  agreed  to  insure 
his  life  for  £1500,  he  covenanted  with  the  trustees  to  keep  the  policy  on  foot 
And  it  was  declared,  that  the  trustees  should  invest  the  monies  received  therefrom, 
and  during  the  life  of  Elizabeth  Chitty  should  apply  the  dividends  in  the  same 
mannn*  as  declared  concerning  the  annuity  of  £060.  And  alter  the  decease  ot  the 
survivor  of  them,  Joseph  Chitty  and  Elizabeth  Chitty,  to  hold  tiie  fund  on  trusts 
which  were  declared  in  the  following  terms: — "  Jn  Inui  for  aU  and  mry  mc^  cfitU  md 
^iidren  of  the  said  Joseph  Chiity  on  the  body  of  the  said  Elisabeth  Chitty  his  tn/e,  JawfaUy 
be^loUen,  who,  being  a  son  or  sons,  should  Uve  to  attain  his  or  their  age,  or  respedioe  ages  of 
toenfy-ons  years,  or,  being  a  daughter  or  dangfaten,  should  live  to  attain  her  or  tiieir 
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<d  twenty-one  yean  or  be  married,  which  should  fint  happen,  eqoally  to  be 
diTided  between  them,  share  and  share  alike." 

The  deed  contained  a  power  to  maiatain,  &e.,  the  children  until  the  shares  vested, 
and  a  limitation  of  the  fund  to  Joseph  Ghitty,  his  executors,  "in  case  none  of  the 
said  children  of  Eliiabeth  Chitty  by  Joeepu  Chitty,  should  live  to  attain  a  vested 
interesb" 

There  w««  fire  children  at  the  date  of  the  snian^on. 

[440]  Id  1812  a  recondliatioD  took  place  Between  Mr.  and  Mrs.  Chitty,  and 
afterwaras,  in  1816,  another  child,  Thompson  Chitty  was  bom.  Mr.  Chitty  con- 
tinoed  to  keep  up  tfae  policy,  and  also,  in  1824,  joined  in  the  appointment  of  new 
firostees. 

The  parties  lived  together  until  1841,  when  Mr.  Chitty  died.  His  wife  died  in 
the  following  year.  The  only  question  in  the  cause  was,  whether  Thompson  Chitty, 
vho  had  attained  twenty^one,  was  entiUed  to  participate  in  tfae  fund  fffovided  for 
the  children  attaining  twenty^one,  «id  which,  with  the  savingSf  amounted  to  nearly 
£10,000. 

Mr.  Kindersley  and  Mr.  Willoock,  for  the  Plaintiffs,  vho  were  entitled  to  the 
share  ot  one  ot  the  ohildreu  bora  at  the  date  of  the  settlement 

Mr.  Turner,  Mr.  Bobson,  Mr.  Stevens,  Mr.  Hardy,  and  Mr.  Kinglake,  in  the  same 
interest 

Mr.  Tinoey  and  Mr.  Heathfield,  for  the  trustees. 
Mr.  Roupell  and  Mr.  Jones,  for  Thompson  Chitty. 

The  Mj^ter  op  thx  Rolls  n^ord  Langdalel.  In  this  case,  it  appears,  that  Mr. 
and  Mrs.  Chitty,  in  the  year  1802,  had  five  children,  and  that  the^  then  agreed  to 
lire  separate  and  apart  from  each  other,  and  to  execute  a  deed,  which  provided  for 
the  living  apart,  and  also  made  provision  for  the  wife  uid  the  children,  who  were  to 
lire  with  their  mother  apart  from  their  father.  It  is  expressly  stated,  at  the  very 
b^;inning  of  this  deed,  that  it  was  intended  and  agreecf  between  them,  that  t&e 
separation  should  0OD-[441}-tinue  for  their  jtnnt  lives,  and  Mr.  Chitty  expressly 
entered  into  those  covenants  which  were  neoeaaaiy  to  enable  hia  wife  so  to  live 
separate  and  apart  from  him,  and  he  covenanted  that  he  would  not  *'at  any  time 
thereaftOT"  visit  her,  or,  in  any  way,  interfere  with  that  separate  mode  of  livtnff. 
There  cannot  be  the  least  doubt,  therefore,  and  we  have  here  evidence  beyond  all 
ooDtrovmy,  that  the  then  intention  of  the  parties  at  that  time  was,  to  live  separate 
and  apart  from  each  other  during  the  rest  of  their  lives. 

I  say,  "  the  then  intention  "  of  these  parties,  because  no  covenants  or  agreements 
of  this  kind  are  obligatory.  If  they  think  fit  to  perform  towards  each  ouier  those 
conju^  duties  which  they  have  previously  vowed,  there  is  nothing  in  any  deed  of 
this  and  which  can  prevent  their  dung  so.  We  are  to  consider,  on  this  ocoarion, 
what  was  the  intention  of  these  parties,  on  the  execution  oi  thw  deed  ;  and  there  can, 
I  apprehend,  be  no  doubt  whatever,  because  have  declared,  under  their  hands, 
that  their  agreemuit  and  intention  was  to  live  separate  and  apart  during  their  lives, 
and  all  tiiaft  may  be  said  respe^nf  their  having  a  oontemphiti<m  coming  together 
igain  is  quite  out  of  the  question  here. 

That  being  the  agreement  existiDf;  between  them,  as  redted  in  this  deed,  and  to 
be  carried  into  effect  by  its  provisions  and  by  the  covenants  of  Mr.  Chitty,  the 
Duties  had  two  distinct  objects ;  firsts  they  proposed  to  provide,  during  the  life  of 
Mr.  Chitty,  for  the  maintenance  and  support  of  bis  wife  and  children,  or  such  of  them 
u  should,  from  time  to  time  be  living,  a  certain  annual  sum,  subsequently  stated  to 
be  £560.  When  they  entered  into  an  agreement  shewing  their  intention,  that  [4^] 
there  should  be  no  longer  any  communication  or  visiting  between  them,  can  it  be 
doubted,  that  when  they  speak  of  their  children  here,  they  meant  the  ohildrra  tiien 
living  1 

Tho  next  object  distinctiy  stated  was,  to  make  such  further  and  other  jKovision 
for  his  said  wife  and  children  as  after  mentioned.  How  was  that'  done  %  £560  a 
year  was  to  be  paid  by  Mr.  Ghitty  during  his  life,  and  the  tiustees  of  the  deed  were 
to  pay  so  much  only  of  the  sum  as  they  should  think  fit  to  Mrs.  Chitty,  for  the  sup- 
port and  maintenance  of  herself  and  children,  and  the  saving  of  one  ^ear  might  be 
applied  towards  any  extra  wpenoe  occurring  in  any  future  year ;  but  if  thwo  should 
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be  a  earing  in  any  year,  not  wanted  for  the  purposes  of  uiother  year,  thit 
was  to  be  accumulated.  In  this  way  provision  was  made  for  the  mainteiuuMe 
support  of  the  wife  and  children,  which  was  the  first  object  of  the  deed;  bat  m 
Chitty  only  agreed  to  pay  this  annuity  during  bis  life,  and  to  make  a  iHovisioadw 
hia  death,  he  effected  a  policy  of  insurance  'for  £1500,  and  the  saving  to  whidl 
referred,  was  to  be  applied  in  the  same  manner  as  the  £1500,  the  amount  dl 
policy  of  insurance,  that  is,  in  case  Mr.  Chitty  should  die  firat,  the  income  of  the  ixM 
was  to  be  paid  to  Mrs.  Chitty  for  the  support  of  herself  and  her  children.  1 

Now  all  this  seems  to  be  so  clear  and  so  plainly  set  forth  in  the  deed,  that  I  m 
not  think  that  any  doubt  has  even  been  raised  on  it.  It  was  the  subseqaent  putV 
the  deed  to  which  I  am  about  to  refer,  which  has  been  discussed  and  ar^ed  wiAS 
much  ability  and  w:iUi  no  leas  zeal.  The  qnestioa  was  and  is  as  to  the  pnniwifl  v 
be  made  on  the  death  of  the  survivor  of  [448]  diem.  The  insurance  money  tm- 
savings  were  to  be  held,  "  in  trust  for  all  and  every  such  child  or  children  of  ■ 
Chitty  on  the  body  of  Mrs.  Chitty  begotten,  who,  being  a  son  or  sons,  shall  linw 
attain  his  or  their  age,  or  respective  ages  of  twenty-one  years,  or  being  a  dao^fl 
or  daughters  shall  live  to  attain  her  or  their  age,  or  respective  ages  of  tweotMS 
years,  or  be  married,  which  shall  first  happen,  equally  to  he  divided  between  duajl: 

Now,  considering  what  were  the  objects  of  wis  deed,  who  were  the  peraooa  ttfl 
provided  for,  what  were  the  provisions  as  to  these  parties  living  together  s^d,  fl 
whole  deed  being  founded  on  an  agreement  to  separate  for  the  rest  of  their  jomt 
and  that  he  had  covenanted  not  to  visit  her^  I  think  it  perfectly  deaf,  area  if  dS 
luid  been  mudi  more  ambiguity  than  there  is  in  this  particular  clana^  tiiat  the^^. 
objects  intended  to  be  provided  for  by  this  deed  were,  the  wife  and  the  ohildrea  Him 
at  the  date  of  the  dera.  What  sabsequently  happened  has  made  all  the 
which  nobody  can  look  at  without  considerable  regret.  There  is  nothing  Co  dfl 
that  Thompson  Chitty  was  not  as  much  an  object,  and  properly  as  much  an  objeA 
the  affection  of  his  father,  and  as  much  entitled  to  a  provision,  as  any  of  the  cbilA 
bom  before  the  separation ;  and,  no  doubt,  Uiis  Court,  when  it  can  do  so  coesiatMB 
with  the  instrument  executed  by  the  parties,  will  do  that  which  is  the  highest  eqH 
namely,  make  an  equality  between  parties  who  stand  in  the  same  relation ;  but  it  euA 
do  that  contrary  to  the  plain  meaning  oi  a  deed.  I 

Mr.  and  Mrs.  Chitty  intending  to  live  separate  and  apart  for  the  rest  of  tbdr 
did  live  separate  and  apart  for  ten  years  after  tiie  date  of  tiiat  deed,  and  [4M] 
end  of  that  time,  in  perfect  aecoidance  with  their  mmal  and  religions  duties,  1^ 
quite  contrary  to  the  contemplation  which  they  had  at  tiie  time  they  exeeoted  t 
deed,  they  became  reo(»icaled,  and  lived  together  again,  for  not  less  than  tweirtfi 
years  alter  that  reconciliation.   The  consequence  cl  their  subsequent  cohabitstaoo 
the  birth  of  Thompson  Chitty :  and  the  contention  before  me  now  is  this,  that 
"  being  a  child  of  Mr.  aud  Mrs.  Chitty  lawfully  begotten,"  and  having  attained  tml 
one,  is  entitled  to  a  share  of  the  provision  made  by  this  deed.    I  should  be  v&J 
to  find,  consistently  with  my  duty,  that  I  could  construe  this  deed  so  as  to  give 
that  right,  but  it  is  impossible  for  me  to  do  so ;  I  must  look  at  every  part  of  ^  di 
and  though  it  may  be  true,  looking  at  this  clause  alone,  and  without  taking 
consideration  the  circumstanoes  under  which  the  deed  was  executed,  and  tiie  st« 
puipose  for  which  this  provision  was  made,  that  this  clause  might  have  that  effect 
takiDg  the  words  of  the  clause  in  relation  to  and  in  connection  with  the  other  f 
of  the  deed,  and  the  whole  scope  and  intention  of  the  deed,  and  of  the  parties  tha 
it  appears  to  me  that  it  cannot  have  tiut  effect  given  to  it. 

I  ouinot  adopt  the  argument,  that  I  must  collect  born  this  olanse,  standing 
itself  and  unconnected  with  the  rest  of  the  deed,  that  these  parties  a^;reed  and  intsi 
to  make  a  provision  for  children  who  might  be  born  after  a  reconciliation.  I  mj  I 
the  recitals  in  this  deed  prevent  my  adopting  such  a  construction.  They  exclodt 
not  because  the  deed  prevented  these  parties  from  cohabiting  again,  for  no  deed  ei 
legally  do  that ;  but  they  effectually  exclude  the  notion  that,  at  the  time  irfass 
deed  was  executed,  these  parties  intended  to  make  a  provision  for  a  family  to  be  bi 
[446]  after  a  reconciliation.  It  is  plain  from  the  dwd,  that  (though  they  coaU 
bind  themselves  to  a  continued  separation,  for  the  law  wilt  not  allow  tiiem  to  dft 
l^eir  intention  was,  tiiat  there  should  be  a  continued  separation,  uid  that  is  qi 
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(outsteot  with  a  notion  ^at  they  were  ro^ng  provision  for  a  family  to  be  born 
tir  t  raconoiliation. 

On  the  whole^  I  fed  myself  bound  to  deolare,  that  the  provision  created  by  this 
ad  wu  for  the  wife  and  uie  children  of  the  marriage  then  existing. 


[446]  Salmon  v.  Andkbson.  Jwu  2,  1846. 

,fuiid  wss  alleged  to  have  been  carried  in  an  administration  suit^  "  to  a  separate 
WXHiDt,  intituled  the  general  account,"  In  another  suit,  to  are  effect  to  the 
wignmeDt  of  a  share  of  the  fund  :  Held,  that  the  legal  personu  representative  of 
Ae  testator  was  a  necessary  party. 

|i  nitimate  limitation  of  a  legacy  was  to  a  party's  "  personal  representatives  or 
:t  of  Idn."  Held,  that  both  classes  must  be  made  pwrties  to  a  suit  affecting  the 


This  ease  came  on  upon  demurrer  to  the  whole  bill. 

Iha  testator  gave  £6000  3  per  cents,  to  trustees,  on  trust  to  pay  the  dividends  of 
loo  to  his  nephew  James  Patterson  for  life,  and  the  dividends  of  XI 000,  residae 
mdt  to-  Alexander  Patterson  for  life ;  ud  upon  the  decease  of  either  of  them, 
■id  James  Patterson  and  Alexander  Patterson,  he  thereby  ordered  and  directed, 
t  the  interest  or  share  of  him  so  dying  should  belong  and  be  paid  unto  the  next  of 
,  (tf  him  so  dying  as  aforesaid,  until  both  of  them,  the  said  James  Patterson  and 
Doder  Patterson,  should  happen  to  depart  this  life ;  and  upon  the  death  of  the 
livor  of  them,  the  said  James  Patterson  and  Alexander  Patterson,  he  ordered  and 
nted  tb«  said  sum  of  X6000  3  per  [446]  cent  Reduced  Bank  annuities  to  be  sold  out 
Ui  said  executors,  and  the  money  arising  thereby  to  be  equally  divided,  between  ^ 
every  the  children  <^  his  said  two  nephews  James  Patterson  and  Alexander 
tenon,  share  and  share  alike ;  and  if  any  of  them  should  be  then  dead,  he  gave  the 
V  or  share  of  him  or  them  so  dying,  unto  their  personal  represenkUms  or  next  of  Jan. 
[The  testatcv  declared  it  to  be  his  will,  that  his  said  nephew  Alexander  Patterson 
iMld  not,  in  case  of  die  death  of  any  w  either  of  the  le^^tees  thereinbefore  named, 
btste  or  wiUioat  issue^  be  entitied  to  have,  receive,  or  take  any  ben^cial  interest 
phsre,  which  he  might  or  could  daim,  as  one  of  the  next  of  kin  of  the  person  or 
Moos  so  dying  intestate,  or  without  issue. 

[Jsmes  Patterson  died  in  the  testator's  lifetime  without  having  been  married. 
pRuider  was  still  living  and  had  two  children  John  and  Janet. 
i^Kioeard  was  the  surviving  trustee  and  executor  of  the  testator's  will. 
In  1819  a  suit  was  instituted  in  Uie  Exchequer  against  Kioeard,  for  the 
ntion  of  the  estate.    In  that  suit  (according  to  the  allegations  of  the  present 
SQm  Q&  £6000  was,  by  the  decree,  ordered  to  be  paid  into  Court,  ana  it  was 
in  sceordinj^  and  carried  "to  a  s^taraU  aeeoutU  etUilled  the  General  AccowfU^"  for 
pose  of  meeting  the  bequest  to  uie  testator's  nephews, 
a  subsequent  order,  it  was  declared,  that  the  next  of  kin  of  James  were 
to  tite  mvidenda  on  the  [447]  £5000,  and  sooh  dividemls  (as  this  bill  alleged 
ike)  were  ordered  to  be  paid  to  Alexander  I^tenons  wh<^  by  Uie  will,  was 
ly  exduded  from  taking. 
[To remedy  this  mistake,  ^exander  Patterson  assigned  the  dividends  to  Swinton 
rtlu  benefit  of  his  two  children  John  and  Janet.   Janet  and  her  husband  sold  her 
|n  in  the  funds,  vested,  contingent  or  accruing  to  the  Plaintiff  and  they,  together 
Alexander  Patterson  and  Swinton  (who,  in  the  assignment,  admitted  that  all 
ihn  a^^aiuat  the  trust  funds  had  been  satisfied)  assigned  the  share  they  purchased 
tite  Plaintiff.   By  arrangement,  Alexander  gave  a  power  of  attorney  to  the 
''^tdant  MTheraon  to  reodve  the  dividends,  who^  for  some  time,  paid  to  the 
tiff  his  sbara 

John,  the  son  of  Alexander,  died  in  1846,  and  the  Pkuntif^  being  unable  to  obtain 
^BMnt  of  his  sbwe  of  t^e  dividends,  as  he  allM;ed,  through  collusion  between 
wider  uid  MTherson,  filed  this  bill  to  estabUifi  the  assignment,  and  to  obtain 
^unt  of  tiie  dividends. 
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To  this  bill,  Alexander  Patterson  filed  a  demurrer  for  want  of  equity,  and  also  for 
want  of  parties,  insisting  that,  first,  John  Kineazd,  secondly,  the  personal  represent*- 
tives  of  John  Patterson,  thinlly,  the  next  of  kin  of  John  PattersoDi  and  lOortiUy, 
Archibald  Swinton,  were  necessary  parties  to  the  suit. 

The  demurrer  now  came  on  for  argument. 

Mr.  Purvis  and  Mr.  Toller,  in  support  of  tlie  demarrer.  First,  Alexander 
Patterson  has  no  concern  widi  [MQ  the  share  of  Janet,  and  oiu^t  not  to  be  mixed 
*  up  with  disputes  concerning  it.  The  relief  sought  might  have  been  obtained  by  a 
mere  petition  in  the  cause.  Secondly,  John  Kineard,  the  legal  personal  representative 
of  the  testator,  is  a  necessary  party  to  the  suit,  in  order  to  see  to  the  due  applioaticHi 
of  the  fund  standing  to  the  "general  account."  Thirdly,  after  the  death  of  both  the 
nephews  James  and  Alexander,  the  fund  is  limited  to  their  children,  and  if  any  be 
dead  (as  is  now  the  case  of  John),  "to  their  personal  representatives  or  next  of  kin," 
therefore,  both  the  personal  representatives  and  next  of  kin  of  John  are  neoeasary 
parties.  Fourthly,  Archibald  Swinton  to  whom,  by  the  deed  of  August  1826, 
Alexander  assigned  the  dividends  on  the  £6000  for  the  benefit  of  his  cSldren,  is  a 
necessary  party. 

Mr.  Turner  and  Mr.  James  Anderson,  in  support  of  the  bilL  The  order  in  the 
Exchequer  directs  the  whole  dividends  to  be  pud  to  Alexander.  He  has  aaajgned 
his  interest,  has  concurred  in  the  aarignmeDt  to  die  Plaintiff^  has  acted  thereon,  and 
is  charged  to  collude  wiUi  MTherson.  There  is  therefore  a  dear  equity  against  him. 
The  Plaintiff  could  not  obtain  a  remedy  by  petition ;  but  if  he  could,  that  would  not 
exclude  him  from  seeking  it  by  bill,  though,  according  to  a  decision  of  Sir  John 
Leach,  it  might  be  the  ground  for  depriving  him  of  costs. 

Secondly,  the  fund  stands  to  the  "  separate  account "  being  therefore  judicially 
appropriated  to  these  legacies,  the  1e^  personal  representadve  of  the  testator  haa 
now  no  interest  or  concern  in  it,  and  is  not  therefore  a  neceasaiy  puty. 

Thirdly,  the  limitation  to  "  the  personal  representar[4^^vea  or  next  of  IdD," 
means  the  next  of  kin  of  John,  under  the  Statute  of  Distributiona,  and  his  father  and 
aister  are  next  of  kin,  and  are  already  before  die  Court 

Fourthly,  Swinton  has  no  interest :  he  is  a  mere  trastee  of  an  equity. 
Mr.  Purvis,  in  reply. 


to  administer  the  estate  of  the  testator,  and  a  fund  applicable  to  the  payment  of  the 
legacies  was  carried  to  what  is  called  "  the  separate  account,  intituled  the  general 
account."  I  am  desired  to  conclude,  that  this  was  a  carrying  over,  not  to  a  general 
credit  in  the  cause,  but  to  the  particular  legacies  in  question,  thus  severing  these 
legacies  from  the  rest  of  the  testator's  estate.  Whatever  may  have  been  the  intration, 
I  cannot  consider  the  word  "general"  as  meaning  "particular  and  exclusive."  It  is 
probable,  that  the  word  "general "  was  inserted  for  the  purpose  of  insuring  the  fatnre 
consideration  of  the  interests  of  other  parties.  I  think  the  legal  personaTrepreaenta- 
tive  of  the  testator  is  a  necessary  party  to  this  suit. 

With  respect  to  personal  representa^Tes  and  next  of  kin,  I  do  not  consider  tiM 
words  of  the  will,  "personal  representatives  or  next  of  kin,"  to  be  so  dear  as  to 
dispense  with  their  presence.  I  have  a  very  strong  impression,  but  I  do  not  think 
the  case  so  perfectly  clear  that  I  could  determine  in  the  absence  of  these  parties.  I 
thiok,  therefore,  that  the  legal  personal  representatives  of  John,  and  his  next  of  kin, 
ought  to  be  parties. 

With  regard  to  the  remaining  party,  I  cannot  say  that  I  consider  him  a  neoeaaary 
party.  A  very  cautious  pleader  might  hare  made  him  a  party,  or  served  him  [450] 
with  a  copy  of  the  bill.  He  might,  probably,  have  been  a  neoessaiy  pfurty  u  the 
assignment  had  been  fdlowed  up  by  an  order  to  pay  the  dividends  to  bun,  bat  tliat 
was  not  done. 

I  think  that  I  must  overrule  the  demurrer  both  for  want  of  equity  and  want 
of  making  Swinton  a  party :  but  I  must  allow  it  as  to  the  other  parties.  I  give  leave 
to  amend^  and  no  costs. 


There  was  a  suit  in  the  Exchequer 
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[4S0]  Spabung  v.  Pabkkb.   FA.  18,  19,  20,  April  17,  1846. 

[S.  a  10  Jot.  448.   See  Mym  t.  Perigal,  1 849,  1 6  Sim.  540 ;  HoUitworfh  t.  Da/mtporty 

1876,  3  Ch.  D.  188.] 

Shares  in  gas  light  and  in  a  dock  oompuiy,  which  possessed  real  estate  for  the  purposes 
fA  their  nndertakiD^  Held,  not  within  the  Statute  of  Mortmain. 

The  testator,  in  Uiis  cause,  bequeathed  four  charitable  legacies  of  £500  each.  By 
the  decree,  it  was  referred  to  the  Master  to  take  the  usual  accounts ;  and  with  a  view 
to  the  question  whether  any  abatement  of  these  legacies  ought  to  be  made,  under  the 
operation  of  the  Statute  of  Mortmain,  the  Master  was  directed  to  distinguish  such 

Cof  the  testator's  {wrsonal  estate  as,  at  the  time  of  his  death,  consisted  of  lease* 
^  mortgage  securities,  other  chattels  real,  or  otherwise  arising  from  or  coiyiected 
with  land. 

The  Master  found,  that  the  testator  was  not  possessed  of  any  leasehold  estates, 
Int  was  possessed  of  several  mortgage  securities,  and  that  the  other  parte  of  his 
perKHoal  estate  connsted  of  chattels  real,  or  otherwise,  arinng  from  or  connected  wiUi 
Imd,  which  were  partioularly  stated  in  the  second  part  of  uie  tliird  schedule  to  his 
TBpw^  and  which  were  there  particularised  as  oonsisting  of  five  £100  shares  in  the 
Liverpool  Gas  Light  Company;  sixty  X50  shares  in  the  Edinburgh  and  Glasgow 
Railway  Company;  forty-five  £20  shares  [451]  in  the  Edinbui^b,  Leith,  and 
Newhaven  Bailway  Company ;  ten  £20  shares  in  the  Lancaster  Gas  Light  Company, 
and  forty  £100  shares  in  the  Harrington  Dock  Company. 

The  Liverpool  Gas  Light  Company  was  incorporated  by  Act  of  Parliament  (68  G. 
3,  c.  Izvi.),  and  empowered  to  purchase  lands  and  buildings.  The  subscribers  to  tiie  joint 
stock  (which  was  to  be  £50,000),  were  each  of  them  to  be  entitled  to  a  right  and 
interest  in  the  capital  joint  stock,  in  proportion  to  the  number  of  shares  which  he 
hdd  in  the  same  capital  joint  stock,  and  to  a  like  proportionate  share  of  the  profits 
md  advantages  atteuding  the  capital  stock ;  and  it  was  enacted,  t^t  all  shwes  in  the 
undertftkinj^  and  in  the  net  profits  and  advantages  thereof,  should  be  denned  ptrtmat 
etlate,  and  not  of  tJie  nature  of  real  estate,  and,  as  such  personal  estate,  should  be 
bansmissible  accordingly. 

The  Lancaster  Gas  Light  Company  was  a  partnership,  constituted  by  deed  dated 
tiie  20th  of  January  1826,  and  whereby  the  stock,  amounting  to  £9000,  was  to  be 
nued  and  contributed  in  shares  of  £20  each,  and  to  be  assignable  in  a  prescribed 
form.  The  lands,  houses,  buildings,  and  other  things  belonging  to  the  company  were 
to  he  vested  in  trustees ;  and  it  was  expressly  provided,  that  the  shares  in  such  lands, 
houses,  buildings,  and  other  thint^  or  in  the  purchase-money  for  the  same,  should  be, 
snd  he  deemed,  personal  esiaU.  There  was  power  to  dissolve  the  concern,  to  sell  the 
property,  and  apply  the  money  in  a  due  maimer,  and  then  divide  the  residue,  if  any, 
amongst  the  sharohoMers,  according  to  their  respective  shares  and  interests  therein. 

The  Harrington  Dock  Company  was  also  a  partnership,  ccHUtituted  by  deed 
dstell  the  12th  of  Jufy  1836,  and  was  formed  for  purchasing  huid  for  £150,000,  and 
emverting  and  improving  the  same  by  the  ereoti<Hi  of  a  sea-wall,  for  the  formation  of 
canals,  docks,  wharfs,  and  buildings,  and  for  the  reception  and  discharge  of  ships  and 
other  things  thereto  appertaining.  The  capital  was  to  be  £200,000,  divided  into 
2000  shares  of  £100  each.  The  company  might  raise  money  on  mortgage,  and  invest 
money  on  real  securities ;  and  it  was  provided,  that  all  the  property  of  the  company, 
as  between  the  shareholders,  should  always  be  oonsidered  as  personal  estate  ;  and  every 
shareholder  was  to  be  interested  in  the  profits  and  liable  to  the  losses  of  the  company, 
in  proportion  to  his  share,  and  there  was  to  be  no  benefit  of  survivorship  among  the 
ahueholdera,  but  eveiy  shareholder  was  to  to  have  a  disUnct  and  separate  ri^nt  to 
his  shares,  and  the  same  were,  subject  to  the  regulations  of  the  deed,  to  be  subject  to 
disposilaon  by  deed  or  will,  or  in  case  of  intestacy,  to  be  transmisdble  to  his  personal 
reiH-MentatiTes.  There  was  a  provision  for  dissolution,  for  sale  <mF  Uie  property, 
wmding  up  of  the  concern,  and  dividing  any  surplus  among  the  shareholders. 

£adi  of  these  companies  (and  the  Huriogton  Bock  Company  to  a  very  large 
extent),  was  possessed  of  and  entitled  to  real  estate,  as  part  of  its  joint  stock  or  capitu. 

RuL— 14 
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The  oaae  came  on  for  farther  directaons,  and  the  question  waa,  vhether  these 
shares  were,  to  any  extent,  within  the  MorUnain  Act  (NoiB. — ^TlMra  was  another 
qaestion  argued,  whit^  it  is  thought  mom  oonvenient  to  keep  separate ;  see  9  Be«T. 
024.) 

Mr.  Turner  and  Mr.  Geldartk  for  the  Plaintiflbj  who  were  trustees  of  the  ehaiitable 

'^^^^BSjl  It  is  idaio  that  the  Scotch  railway  shares  are  not  within  t^e  Statute  of 
MortmaiD.  Real  and  personal  estate  lying  or  being  within  Scotland,  are  expressly 
excepted  from  the  operation  of  that  statute  (9  G.  2,  c  36,  s.  6),  and  legacies  to  w 
laid  out  in  Scotland,  for  the  purposes  of  charity,  have  been  held  valid.  OU^^ttt  y. 
Sendrie  (1  B.  C.  C.  671),  Mackintosh  v.  Towntend  (16  Ves.  330). 

The  several  other  shares  are  not  within  the  Mortmain  Act,  they  are,  either  by 
Act  of  Parliament  or  contract,  to  be  deemed  "  personal  estate,"  and  not  realty,  and 
they  confer  no  interest  in  land.  In  Bligh  v,  Srmt  (2  Y.  &  CoL  Ex.  268),  it  was  held 
that  real  property,  held  for  the  purfKMes  of  a  trading  company,  was,  in  equity,  to  be 
deemed  personalty,  and  that  we  interest  in  sharas  in  the  Qielsea  Waterworki 
Company  would  pass  by  an  anattested  will.  The  shareholders  hare  no  option  d 
taking  their  share  of  the  real  estate  or  any  part  of  it,  but,  upon  winding  up  the 
concern,  the  whole  must  be  converted  into  personalty,  and  then  divided  in  that  form. 
The  difficulty  of  separating  the  realty  from  the  personalty,  in  such  cases,  would  be 
almost  insuperable,  and  the  recent  authorities  shew  that  eharea  in  public  trading 
companies  are  not  within  the  statute.  Thus,  it  was  held,  by  Lord  Cottenham,  when 
Master  of  the  Rolls,  in  the  case  of  The  AUomey-QmeraX  v.  QUm  (Shelford,  987,  and 
cited  S  Beavan,  436),  that  a  gift  of  East  India  stock  to  charity  was  not  void.  So,  in 
Mardi  v.  The  Attomey-Oenenu(5  Beavan,  433)  policies  of  assurance  payable  out  of  the 
funds  of  different  assurance  companies  wore  held  not  within  the  Statute  of  Mortmain, 
although  the  assets  consisted  partly  of  real  estate ;  again,  in  Thonytatm  v.  T^on^pmn  (1 
Colly.  381),  [4M]  it  was  held  br  the  Vioe-Chancellor  Knight  Bruce,  that  the  shans 
in  the  London  Gas  Light  and  Coke  Company  were  not  within  the  statute. 

Mr.  Purvis  and  Mr.  Walpole,  for  the  tenant  for  life,  and  Mr.  Koupell  and  Mr. 
Whitmarsh  junior,  for  the  remainder-man. 

We  admit  that  the  Scotch  railway  shares  are  not,  but  we  contend  that  all  the 
other  shares  are,  within  the  statute. 

It  is  perfectly  immaterial,  whether  they  are  *'  ^rsonal  estate,"  or,  whether  they 
descend  as  such.  Leaseholds  and  many  other  species  of  property  are  personal  estate 
and  descend  as  such,  but  it  never  has  yet  been  doubted  that  leasehold  are  "interests'* 
in  "  lands,  tenements,  or  other  hereditaments,"  and  within  the  statute.  The  Liverpcxd 
Gas  Light  Company's  Act  made  the  shares  personal  estate  for  the  purposes  of  teans- 
mission,  but  not  for  the  purpose  of  enabling  the  owners  to  bequeath  tiiem  to  oharity ; 
there  is  no  trace  of  uiy  such  object.  Besides,  it  is  clear  that  a  party  has  no  power  to 
give  to  hu  real  estate  the  quality  of  personalty,  so  as  to  contravene  ^e  provimona  of 
a  positive  Declaratory  Aot^  passed  to  prevent  tiie  disherison  of  lawful  heirs.  A 
testator  may  by  his  will  convert  his  realty  out  and  out,  as  in  PhUUps  v.  Philip  (1 
Myl.  &  K.  649),  as  between  his  representatives,  or  the  Court  may  hold  realty  to  be 
impressed  with  the  character  of  personalty,  for  certain  purposes  between  individuals, 
Du  Sotmnelin  v.  Sheldon  (1  Beavan,  79,  and  4  Myl.  &  Cr.  525) ;  but  it  limits  such  a 
transmutation  to  these  particular  objects,  Matson  v.  Swift  (8  Beavan,  366).  A  party 
cannot,  to  all  intents  and  purposes,  [466]  alter  the  legal  character  of  his  property,  by 
directing  that  it  shall  be  considered  part  of  his  personal  estate.  Barker  v.  May  (9  B.  & 
Cr.p.  494). 

If  a  partner  in  a  brewery  having  a  large  real  estate  for  the  purposes  of  the  trade, 
were  to  leave  the  whole  of  his  interest  to  a  charity,  then  although  the  realty  might 
be  c<Hi8idered  as  personalty  for  some  purposes,  yet  the  gift  of  it  to  charity  woulcTbe 
invfdid ;  the  very  case  has  occurred  In  the  case  of  2%  v.  Oroft  (unreported,  and 
see  FUnt  v.  barren,  14  Sim.  554). 

It  cannot  be  said  that  the  interest  of  the  shareholders  is  unconnected  with  the 
land.  It  is  a  direct  interest  in  the  land ;  there  is  a  dock  itself,  the  land  covered  witb 
water,  the  land  on  which  the  «u9ometer  is  built,  and  lands,  houses,  and  buildings, 
connected  therewith,  and  the  ri^t  of  carrying  the  gas  pipes  Uurough  the  land. 
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[Thb  Master  of  the  Rolls.  What  is  the  ioCerest  of  each  particular  share- 
holaer  7  How  can  be  realise  the  value  1  Can  be,  under  any  ordinary  eiroumstancea^ 
make  himself  owner  of  any  part  of  tbe  land  or  any  particular  interest  therein  Tj 

Each  shardif^der  takes  his  proporti(m  of  the  annual  profit  cd  the  land  employed. 
If  the  anregate  of  the  interests  of  all  the  shureholders  were  vested  in  one  person, 
instead  «  in  a  hu-ge  number,  there  would  be  no  doubt  ^t  a  bequest  to  charity  oi  the 
wliole  interest  would  be  void.  Whether  he  is  debarred  by  contract  or  otherwise, 
from  realising  the  real  estate  employed  in  the  ooocem,  does  not  affect  tiie  question, 
for,  until  realised,  his  share  of  the  annual  profits  still  remains  "  an  interest  in  land," 
and  is  within  the  express  terms  of  the  statute. 

[466]  The  authorities  strongly  support  the  view  of  the  Defendants.  It  has  been 
lieki  that  turnpike  tolls  are  within  the  Act :  Kna^  v.  fFUUanu  (4  Ves.  430,  n.).  So, 
a  share  in  the  Bath  Navigation  {Seme  v.  Chapman,  4  Ves.  p.  542) ;  so  money  secured 
oo  poor  and  county  rates;  FvMh  v.  Sqvire  (10  Vee.  41) ;  and,  a^n,  a  vendor's  lien 
opon  an  estate  for  the  purchase-money,  Barriton  v.  Hanwm,  (IB.  &  M.  71,  and  1 
lainL  273 ;  and  see  CkHUnttm,  v.  Paier,  2  K  &  M.  342) ;  and  in  N«gw  v.  CoaUer 
(Ambler,  367),  which  is  very  applicable,  it  was  held  that  the  profit  arising  from 
mooring  chains  in  the  river  Thames  was  within  the  Mortmain  Act. 

Avon  shares  have  been  held  to  be  real  estate  and  subject  to  dower,  Budxridgt  v. 
Js^ram  (2  Ves.  jun.  662),  and  parish  bonds  given  and  secured  on  parish  rates,  have 
iwen  held  to  be  an  interest  in  land ;  The  King  v.  Boies  (3  Price,  341,  and  so  the  rates 
and  duties  to  be  levied  for  the  Liverpool  Docks.    The  King  v.  WinttamXeyy  8  Price,  180). 

Ex  parte  Lanauter  (1  D.  &  Chitty,  411),  Bradley  v.  Boldaooiih  (3  Mee.  &  W.  422), 
BaaUr  v.  Brown  (7  Man.  &  Or.  198),  Attomep-Gaural  v,  MaMgle$  (6  Mee.  &  W.  120), 
were  also  cited. 

Mr.  Tinney  and  Mr.  E.  Perry  referred  to  the  38  G.  3,  c.  60,  s.  99,  enacting  that 
the  land  tax  when  redeemed  "  should  be  deemed  personal  estate  and  transmissible 
as  such,  and  not  of  the  nature  of  real  estate,"  yet  luid  tax  vas  within  the  Mortmain 
Act 

Mr.  Turner,  in  reply. 

Thx  Mastkr  of  the  Bolls  deferred  his  judgment. 

[407]  AprU  17.  The  Master  of  the  Kollb  [Lord  Langdalel.  It  is  admitted, 
tiiat  the  Scotch  railway  shares  do  not  fall  within  the  provisions  of  the  Mortmain  Acts, 
hut  with  respect  to  the  shares  in  tbe  Liverpool  Gas  Light  Company,  in  the  Lancaster 
Gas  Light  Company,  and  in  the  Harrington  Dock  Company,  a  question  is  made, 
whether  they  are  interests  in  land,  such  as  to  make  them  inapplicable  to  charity 
under  the  statute. 

Each  of  these  companies  (and  the  Harrington  Dock  Company  to  a  very  Ui^ge 
extent)  is  possessed  of  and  entitled  to  real  estate  as  part  of  its  joint  stoek  or  capital ; 
ud  eadi  shareholder  has  an  interest  in  an  undivided  portion  of  the  aggregate  capital, 
and  some  interest  in  the  real  estate  whidi  otmstituted  part  of  that  aggregate ;  i.e.,  an 
interest  that  so  much  of  the  joint  stock  as  consisted  of  land  should  be  employed  for 
t^e  best  advantage  of  the  joint  concern,  and  an  interest  in  the  clear  jaxrauce  which 
might  arise  from  a  sale  of  the  joint  stock,  including  the  land,  in  case  the  jaint  oonoem 
should  be  determined,  and  the  affairs  thereof  wound  up  and  settled. 

The  question  is,  whether  this  is  such  an  interest  in  land  as  was  contemplated  by, 
or  is  within  the  true  intent  and  meaning  of  the  third  section  of  the  statute  9  G.  2, 
«.  36.   Is  it  an  estate  or  interest  in  land  which  can  he  brought  into  mortmain  ? 

A  shareholder  in  one  of  these  companies,  whether  incorporated  or  not^  has  a  right 
to  reoeive  the  dividends  payable  on  his  share ;  «.e.,  a  right  to  his  just  ^portion  of 
tbe  profita  arising  from  Ute  emploj^ment  of  t>he  joint  stock,  ocmsisting  pardy  of  land ; 
and  he  luw  also  a  r^t  to  aaa^pi  hit  share  for  value ;  bat  whilst  he  continues  to  [468] 
hold  Ids  shares,  he  naa  no  intraieat  or  separate  right  to  the  land,  or  any  part  of  it 
He  is,  indeed,  interested  in  the  employment  of  the  land,  but  he  cannot  proceed  against 
the  land  directly,  for  anything  which  is  due  to  him,  or  make  any  part  of  the  land  his 
own,  for  the  purpose  of  satisfying  any  demand  which  he  may  have  as  shareholder. 
He  is  not  in  the  situation  of  a  mortgagee  who  has  a  direct  interest  in  the  land,  which 
he  may  make  absolntely  bis  own  by  foreclosure,  or  of  a  tenant  in  common,  or  joint- 
tenant^  who  may  make  a  part  of  it  his  own  in  severalty ;  and  if,  upon  a  dissolution 
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or  determinfttion  of  the  joint  oonoem,  he  can  become  an  owner  of  any  part  of  the  land, 
it  is  onlr  upon  a  new  transaction,  and  by  acquiring  a  new  title  as  purchaser.  Upon 
his  death,  nothing  descends  upon  his  heir,  and  his  legal  personal  rejHvsentatirea  do 
not  acquire  any  share  or  interest  in  the  luid  different  from  that  which  the  deoeued 
shareholder  possessed ;  and  in  the  adminiateation  of  estates  of  deceased  persons,  and 
the  investment  of  money  to  be  held  on  trust,  the  shares  which  the  deonsed  peraoos 
may  have  been  possessed  oi  in  joint  stock  companies,  oo^bt^  in  the  absenoe  of  special 
direoticHu  or  dronmstanoes,  to  be  sdd  and  oonverted  into  numey  to  be  oUwrwiae 
invested. 

The  Courts  have  held,  that  if  a  man  directs  land  to  be  acdd,  and  the  pirodiiee 
applied,  either  by  itself  or  as  part  of  a  mixed  fund,  in  payment  of  l^acies  to  charities, 
the  legacies  so  far  as  their  payment  is  made  to  depend  on  the  produce  of  the  real 
estate,  must  fail,  as  being  contrary  to  the  intent  and  policy  of  the  Mortmain  Act,  and 
murshalling  is  not  allowed.  But,  no  case  has  determined,  that  such  shares  as  those 
now  in  question,  are  within  the  meaning  of  the  Act ;  and  on  the  whole,  I  am  of  opinion, 
that  a  shareholder  in  such  joint  stock  companies  as  those  which  are  now  under  my 
consideration,  [4691  is  not  in  that  character  or  right,  entitled  to  any  such  estate  or 
interest  in  land,  as  falls  within  the  true  intent  and  meaning,  and  the  operati(m  of  the 
M(»touuD  Act  of  Qeocge  II. 

If  the  company  oontinnes,  the  share  is  transferable  only  for  money.  If  the 
company  be  dissolved,  the  whole  property  is  sold,  t^e  ctMicem  Is  wound  np^  end  the 
shareholder  obtains  only  his  share  of  any  surplus,  which  there  may  be  after  satisfying 
all  demands  on  the  joint  concern. 

NoTS.— In  ffUion  v.  Giraud,  26th  March  1847,  V.-G.  Knisht  Braes  held,  that 
shares  in  the  London  Dock  Company,  and  the  West  India  Dou  Company,  were  not 
within  the  Mortmain  Act. 

[469]  ToKLiNsoN  V.  1V>HLINS0N.(1)  Jidy  22,  1823. 

[See  Walker  v.  Mihe,  1849,  11  Beav.  618;  JToUamrA  v.  ZJawmorf,  1876, 

3  Ch.  D.  188.] 

Canal  diares,  which,  by  Act  of  Parliament,  were  declared  to  be  personal  esta^  and 
transmissible  as  such :  Held,  by  Sir  John  Leach,  to  be  within  the  Mortmain  Actb 

In  this  case,  the  testator,  by  his  will,  gave  the  rest  of  his  estate  to  one  for  life,  and 
after  his  decease  to  trustees  "  upon  trust  to  transfer  so  much  of  his  Canal  sharies  to 
the  overseers  of  the  poor  of  AU  Saints,  in  the  county  of  Derby,  as  would  raise  ten 
guineas  per  annum,  to  be  paid  to  ten  poor  housekeepers  on  St  Thomas's  Day,  to 
purchase  meat  and  pudding  for  Christmas  Day  annual."  He  also  made  other 
charitable  bequests  to  schools  and  an  infirmary,  which  he  directed  to  be  paid  out 
his  Canal  shares. 

[460]  The  testator  died  in  1819,  having  shares  in  the  Wisbeach,  Shrewsbury,  anci 
the  BirmiuKbam  and  Worcester  canals.  The  Wiabeach  canal  was  made  under  th» 
authority  m  an  Act  of  the  34  O.  3,  whereby  tiie  profnietora  of  aharea  were  inoorao- 
rated,  uid  authorised  to  purchase  mad»  uid  make  ^e  canal,  and  raiae  money  tar  that 
purpoae,  tiie  amount  of  which  was  to  be  divided  into  aharea ;  and  it  was  declared 
"  tiiat  the  said  ^ares  should  be  deemed  penmal  e^ate,  and  should  be  transmissible  as 
such,  and  that  the  said  shares  should  be,  and  they  were  thereby,  vested  in  the  several 
subscribers,  and  their  several  and  respective  successors,  executors,  administrators,  and 
assigns,  to  their  and  ever^  of  their  proper  uses;"  and  it  was  declared,  that  the 
subscribers  should  be  entitled  to  receive  "the  entire  and  net  distribution  of  a. 
proportionable  part  of  the  profits  and  advantages  that  should  or  might  arise  and 
accrue." 


(1)  I  am  indebted  to  the  kindness  of  my  friend  Mr.  Lewin  for  a  note  of  thia 
decision,  which,  however,  was  not  referred  to  in  the  argument  of  the  fonner 
case.— C.  B. 
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The  Shiewsbuiy  oanal  was  made  and«r  the  authority  of  an  Aot  (rf  the  S3  6.  3, 
and  die  Birmin^iam  and  Woroester  tmder  an  Act  of  the  81  G.  3.  These  Acts  were 
to  a  similar  effect. 

This  bill  was  filed  by  one  of  the  residuary  legatees  against  the  executors  and  tlie 
Attorney-General,  insisting  on  the  invalidity  of  tne  charitable  bequests. 
The  cause  came  on  for  further  directions  on  the  Master's  report. 
Mr.  Agar  and  Mr.  Lovat,  for  the  Plaintiff. 
Mr.  Wtngfield  and  Mr.  Fhillimore,  for  the  Defendants,  and 
Mr.  Glynn,  for  the  Attorney-General 

[461]  Sir  John  Leach  by  his  decree  declared,  that  the  charitable  bequests  which 
were,  by  the  said  will,  directed  to  be  paid  out  of  the  said  testator's  Canal  shares  were 
aU  void,  being  contrary  to  the  Statute  of  Mortmain  (Beg.  Lib.  1822.  B.  foL  1974). 

[481]   ScHNSiDKB  r.  LiZABDL   Jwu  10,  26.  26,  1846. 
[See  Baron  Pmedo  t.  Jdhnaoa,  1873,  29  L.  T.  463.] 

A  Plaintiff  having  a  demand  against  a  firm  of  Francisco  Lizordi  &  Co.,  filed  a  bill 

against  Helena  Lizardi,  alleging  that  the  firm  was  "represented  by  her."  A 

demorrer  was  allowed. 
A  demurrer  allowed  to  a  bill  filed  by  the  agent  duly  autiiorised,  and  Minister 

Plenipotentiary  of  a  foreign  State,  in  respect  of  rights  of  su(di  States  on  the  ground 

Uiat  uie  State  was  not  properly  represented. 
Upon  the  aUowanoe  of  a  demurrer,  the  questiou  of  ooeta  and  liberly  to  amend  we  in 

the  discretion  of  the  Court ;  and  for  the  purpme  of  detenninine  fehon,  Uie  Courts 

to  some  extent^  has  regard  to  the  statements  in  the  bill,  though  admitted  only  for 

the  purposes  of  the  demurrer. 
The  allowance  of  a  demurrer  to  the  whole  bill  puts  ao  end  to  an  injunction,  though 

liberty  is  given  to  amend. 

This  case  came  on  upon  demurrer.  The  bill  was  filed  by  John  Schneider,  Henr^ 
Schneider,  and  Thomas  Murphy,  the  latter  being  described  as  the  "Minister  Pleni* 

Stentiary  of  the  Supreme  Government  of  the  Republio  of  the  United  States  of 
ezico,"  against  Helena  Lizardi  and  Manuel  Lizardi. 
The  bill  stated,  that  previous  to  the  5th  of  April  1845,  "the  finn  of  Francisco 
Lizardi  &  Co.  of,  &c.  (which  then  was  and  has  ever  since,  and  now  is  represented  by 
Helena  Lizardi),  were  the  agents  in  this  country  for  the  aforesaid  Republic  of  the 
United  States  of  Mexico."  It  alleged,  that  Francisco  Lizardi  &  Co.,  as  such  agents, 
had  delivered  to  tJiem  by  the  then  Chargi  Affaires  for  the  said  Republic  in  London, 
pi^wra,  documents,  and  certain  deferred  boncU.  That  "  the  said  R&|462(]-public^  or 
the  Government  of  the  Republic  xA.  Mexico,"  being  dissatisfied  widi  wem,  the 
Mmister  of  Finance  of  the  said  Republic,  duly  anwonsed  for  that  pumse.  had 
determined  the  agency  of  the  firm,  and  had  notified  to  them,  that  all  rands  and 
monies,  with  all  documents  and  papers  in  their  hands,  should  be  handed  over  to  the 
Plaintiffs,  the  Schneiders,  immwliately.  The  bill  set  out  a  document,  dated  the  5th 
of  April  1845,  whereby  the  Minister  of  Finance  (alleged  to  be  duly  authorised  for 
that  rnirpose  by  the  Gh>vemment  of  the  said  Republic),  appointed  the  Plaintiffs,  John 
and  Henry  Schneider,  the  agents,  in  London,  of  the  Republic,  and  directed  them 
"  to  proceed  to  receive  from  Messrs.  Lizardi  &  Co.  the  funds  which  were  in  their 
possession,  as  well  as  all  papers  and  other  documents  belonging  to  the  said  Republic." 

The  W\  set  out  a  correspondence  between  the  Plaintins,  the  Schneiders  aud 
Lizardi  &  Co.,  the  letters  of  the  latter  being  alleged  to  have  been  signed  b^  Manuel 
Lizardi,  as  hdding  the  procuration  (rf  and  for,  and  on  behalf  of,  the  said  firm  of 
Frsncisco  Lizardi  &  Co. ;  and  it  also  set  forth  a  correspondence  between  the  Plaintiffs 
the  Schneiders,  with  the  Plaintiff  Murphy,  "  on  behalf  of,  and  aa  the  representative 
<^  the  said  Supreme  Grovemment" 

The  bill  alleged  in  substance,  that  Messrs.  F.  Lizaidi  &  Co.  refused  to  deliver  up 
the  papers,  documents,  and  bonds ;  and  the  bill  contained  the  following  charaes : — 
"That  aldiough  the  Defendant,  Helena  Lizardi,  alone  represents  the  said  firm  of 
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Francisco  de  Lizardi  &  Co.,  the  whole  business  of  the  said  firm  is,  and  ha 
prior  to  and  ever  since  the  said  5th  of  April  1646,  managed  and  transacted 
said  Manuel  Lisardi,  who  holds  the  proamUion  of  the  said  firm.  That 
whole  of  the  transaotioDi  aforesaid  were  oondnoted  by  the  said  last-named '. 
and  that  the  said  last-named  Defendant  has  a  cwriderable  interest  or  Am  ii 
said  partnership  firm,  and  is  a  necessarr  party  to  this  suit" 

It  charged,  that  the  Flaintifla,  John  Henry  Schneider  and  Henry  Sohneider, 
been  duly  and  properly  appoint^,  according  to  the  law  and  constitotara  of 
Kepublic  of  Mexico,  to  be  agents  of  the  said  Republic,  for  the  purpose  cf  :  ' 
from  the  said  firm  of  F.  Lizardi  &  Co.,  the  said  deferred  bonds,  and  the ; 
several  papers  and  documents,  now  in  the  possession  of  the  said  last-mentioned 
relating  to  the  said  agency ; "  and  it  charged  that  the  Defendants  had  freqncD 
admitted. 

It  "charged  that  the  Plaintifis,  J.  Schneider  and  Henry  Schneider,  were, 
agents,  fully  authorised  and  deputed  by  the  said  Mexican  (Government  to 
such  bond^  papers,  and  document^  on  behalf  of  the  said  Cktvemment ;  and 
last-named  PlaintifiB,  together  with  the  Flaintaff  Thomas  Murphy,  as  such 
Plenipotentiary  of  the  said  Republic,  were  fully  authorised,  ana  were  alone 
to  represent,  and  do,  in  all  things  represent,  the  said  Republic  in  this  oountiy.' 

It  chargMl,  that  although  the  said  bonds  were  left  in  the  hands  ol  tlie 
F.  Lizardi  &  Co.  under  the  circumstances  aforesaid,  and  as  an  indemnity  to  the 
Government  against  their  being  put  into  circulatioD,  the  Plaintiffs  widiin 
few  days  heara  it  currently  reported  in  t^e  city,  and  beUeved  the  same  to ' 
that  the  said  firm  of  F.  de  Liiarai  &  Ca  had  latdy  been  selling  deferred  " 
the  said  Gbvernment. 

[464]  It  *'  charged  that  the  PUintifia  were  unaUe  to  take  any  pro 
law  against  the  Iwendants,  inaunnch  as  they  were  unable  to  (uscover, 
Defendants  refused  to  set  fortii,  the  numbers,  marks,  dates^  and  amonnti, ' 
particulars  of  the  said  deferred  bonds." 

The  bill  prayed,  that  t^e  D^endants  might  be  decreed  to  deliver  op  ts 
Plaintiffs  all  the  aforesaid  papers,  documents,  and  deferred  bonds,  and 
injunction  to  restrain  their  selling  or  parting  with  them. 

Upon  the  filing  of  the  bill  a  special  injunction  had  been  granted.  T 
Defendants  afterwards  put  in  separate  demurrers  to  this  bill,  first  for  want 
and  secondly,  because  "  the  person  or  persons  exercising  the  powers  of  Goi 
in  and  for  the  Republic  of  the  United  States  of  Mexico,"  had  not  been  mad 

Mr.  Tinner,  Mr.  Roupell,  and  Mr.  Heathfield,  in  support  of  Uie  demurrer^ 
tended,  that  Messrs.  Schneiders  were  mere  agents  of  the  parties  entitled,  and 
neither  sue  alone,  nor  be  joined  as  Co-plaintiffs,  The  King  o/^pamy,  Mat^ado  (4 
225) ;  and  as  to  the  Plaintiff  Murphy,  that  he  had  no  ri^t,  as  ambassador, 
for  he  represented  the  Government  merely  in  a  diplomatio  capacity,  SvMr 
Xxng  of  Anuh  (2  Bli.  (N.  S.),  31,  and  1  Dow  &  01.  169),  Dm  Diego  de  ' 
^KuUsk  Amhassador)  v.  BingUy  (Hobart,  113).  In  the  former  case  it  f 
quite  clear,  that  a  foreign  sovereign  mnst  sue  in  his  own  name ;  and  in  t1 
was  held,  that  an  ambassador  cannot  sue  for  his  sovereign,  and  that  a 
must  sue  in  the  name  of  Ms  principal. 

[466]  That  as  to  the  Defendant  Helena  Lizardi,  the  statement  that  she  " 
sented  "  the  firm,  was  an  insufficient  allegation  to  charge  her ;  and  as  to  the 
Defendant,  Manuel  Lizardi,  that  the  effect  ai  the  statements  was,  that  he  wu  i 
clerk  in  the  concern,  and,  "  holding  the  pn»uration  for  the  said  firm,"  he 
power  over  the  docnments^  and  for  the  purposes  of  the  disoovery  might  be  a 
uid  that,  therefore,  he  had  improperly  been  made  a  party. 

That  the  Clk>Temment  of  Mexico  was  not  properly  represented  on  titta 

Mr.  Kindersley,  Mr.  Turner,  and  Mr.  Hetherington,  in  support  of  the  l 
tended,  that  it  was  quite  settled  that  the  king  of  another  country  or  a  foreign 
was  entitled  to  sue  in  this  Court ;  but  that  a  foreign  State  "  must  sue  in  the 
of  some  public  officers  who  ^ere  entitled  to  represent  the  interests  of  the  " 
The  Cohmhian  Oowmmmt  v.  RotktchUd  [\  Simons,  p.  104).  That  here,  the 
sufficient  allegation  that  Messrs.  Sohneider  were  duly  appointed,  aeecffding 
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law  of  Mexico,  "  agents  for  tfae  purpose  of  recoTerinff  the  bonds,"  &c.,:&c.,  and  that 
they  and  Murphy  "  were  fully  authorised,  and  were  alone  eotitled,  to  represent,  and 
did,  in  all  things,  represent^  tfae  said  Repablic  in  this  country;"  and  that  tfae  Court 
must,  on  sucfa  allegation,  conclude,  tfaat  they  faad  been  duly  appointed  by  some  valid 
act  of  tfae  Mexican  Qovemraent,  and  were  entiUed  to  sue  and  properly  represented 
the  GovOTument  of  Mexico.  That  t^ere  was  a  sufficient  allegation  of  interest  in 
Helena  Lizurdi  to  make  her  a  neoeasary  and  proper  party ;  and  that  it  was  distinctly 
duu;ged,  that  Manuel  Ijazardi  "had  a  considerable  interest  or  share  in  the  said 
partnership  erm."  [466]  Offden  v.  FottkU  (3  Term  B.  p.  731),  The  DvJce  of  Bnuu- 
wiek  V.  The  King  of  Hanover  (6  Beavan,  1),  Dolder  v.  HwUi»afiitld  (11  Ves.  283),  17u 
Nabob  of  the  CanuUie  v.  The  East  India  Company  (1  Yes.  jun.  371),  and  The  Queen  of 
Portugal  v.  Olyn  (7  CI.  &  Fin.  466),  were  also  cited. 

Mr.  Tinney  replied,  and,  at  the  conclusion  of  his  reply, 

Thx  Mastob  or  THE  Rolls  said,  I  tfaiok  tfae  demurrers  must  be  allowed ;  but 
the  Defendants  must  make  out  tfaat  they  are  entitled  to  the  costs. 

Mr.  Tinnev.  It  is  almost  of  course,  that  a  Defendant,  who  has  been  improperly 
sued,  should  ^ave  the  costs  of  tfae  proceeding.  The  Plaintiffs  cannot  rely  on  the 
statements  in  die  bill,  none  of  which  are  proved  or  admitted :  they  may  be  mere 
fiction,  and  the  rumours  alluded  to  in  the  bill  must  be  disregarded.  The  point  that 
a  Minister  Plenipotentiary  cannot  sue  has  been  settled  so  long  baok  as  tne  time  of 
Hobart.  The  Defendants  by  demurring  have  prevwited  a  great  deal  tA  useless 
expense  to  Uie  parties. 

The  Master  of  the  Bolls  [Lord  lAngdale].  I  am  of  opinion  that  these 
demurrers  must  be  allowed.  I  think  tfaat  the  bill  is  improperly  constituted,  because 
it  doee  not  make  the  Mexican  Government  a  party,  although  the  property  is,  as  it 
appears  to  me,  clearly  alleged  to  belong  to  that  Government.  I  thiuk,  also,  that  the 
l»ll  ia  defective,  in  stating  that  the  Defendant  is  a  representative  of  a  firm,  and  no 
more.  I  cannot  coocur  in  the  argument  addressed  to  me,  that  the  mere  [467] 
aUegati<xi  of  being  the  representative,  is  enough  to  admit  the  proof  of  those  oircumr 
stances  which  would  shew  that  tfae  party  is  not  only  a  representative,  but  is  the 
par^  actually  carrying  on  the  business. 

With  re^rd  to  Autnuel,  he  is,  I  think,  though  not  very  oorreotly  and  distinctly, 
^et  sufficiently  alleged  to  have  a  considerable  interest  in  the  firm.  I  do  not  say  that 
It  is  properly  or  well  alleged,  but  I  think  it  is  snffidently  f^leged,  that  he  is  not  a 
mere  "procurator,"  as  he  has  been  «dled.  I  think,  tiiat  the  demurrer  must  be 
allowed. 

Tbere  is  such  a  colour  of  equity  on  the  face  of  the  bill,  that  I  think  I  ought  to 
give  leave  to  amend.  The  question  then  is,  what  is  to  be  done  with  regard  to  the 
costs  7  The  General  Order  of  tfae  Court  gives  the  costs  in  favour  of  tfae  demurring 
party  (31st  Order  of  April  1828,  Ord.  Can.  17) ;  but  to  call  it  a  rigfat,  wfaen  the  very 
tame  order  makes  it  subject  to  the  discretion  of  the  Court,  is  something  singular. 

In  all  oases  of  demurrer  tfae  Court  does  take  into  its  consideration  the  question  of 
co^ ;  and  to  suppose  that  I  cannot  interpose  in  respect  of  costs,  in  this  case,  without 
foun<ting  my  decision  upon  the  allegation  of  the  rumours  in  the  City  of  London,  has 
surprised  ma  The  Court,  notwitEstanding  the  facts  rest  upon  ulegation  and  are 
admitted  only  icx  the  purpose  of  the  demurrer,  will  and  does  <udly  take  into 
eonuderation  tfae  nature  of  the  case,  for  tiie  purpose  of  considering,  first,  whetiier 
there  ought  to  be  any  direction  at  all  as  to  costs,  and,  in  tfae  next  place,  for  the 

nose  of  considering  whether  any  leave  ou^bt  to  be  given  to  amend. 
468]  I  remember  oa8e8(l)  where  leave  given  to  amend  has  been  a  matter  of  veiy 
seri(»i8  consideration,  and,  after  determination  here,  they  have  been  carried  elsewhere, 
and  it  has  been  held,  tfaat  giving  liberty  to  amend  is  a  matter  entirely  in  the 
disoretiou  of  tfae  Court,  to  be  determined  upon  the  facts  appearing  before  it,  upon 
the  alle^tions  in  the  bill,  tfae  limited  admissions  on  the  demurrer,  and  the  nature  and 
]irobabmty  of  the  case.  I  think  that  the  justioe  <ji  tills  case  does  require  that  leave 
should  be  given  to  amend.   It  does  not  follow  tiiat  tiie  costs  are  to  be  given  to  the 

(1)  TyUr  T.  Bdl,  1  Keen,  826,  2  Myl  &  Cr.  89,  and  Wt^iedeg  v.  WeiUiks,  4  Myl. 
&  Or.  668. 
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demarrinff  party.  Having  regard  to  the  natare  and  the  einanuteneet  oi  this  otM^ 
and  to  what  I  muit  know,  notwithstanding  it  oomet  on  upon  demorrer,  I  think  it  ii 
not  quite  olear  what  ought  ultimately  to  oe  done  witli  regard  to  die  eoeta  of  diii 
demurrer,  and  I  shall  theref<n«  reserre  them  till  the  hearing  of  this  cause. 

The  order  I  make  is  to  allow  this  demurrer,  to  reserve  the  costs  till  the  heariD^ 
and  give  the  Plaintiffs  leave  to  amend  their  bill.  They  must  amend  within  a  limited 
time,  and,  if  not,  they  must  pay  the  costs  of  the  demurrer  and  of  the  suit  alsa 
There  is  an  injunction,  that  is  gone,  the  allowance  of  the  demurrer  to  the  whole  bill 
puts  an  end  to  it.(l)  (Notk. — The  bill  was,  on  the  29th  of  June  1646,  dismissed 
with  costs,  and  anothw  mU  filed.) 

[468]  In  re  Tbs  Forth  Mabime  Insubancb  Gohpant,  and  An  Act  or 
Farlluont  ofThx  7  &  8  Vici.  c  111.  /«««  29, 8^.  23, 1846. 

Form  of  reference  under  the  7  &  8  Vict  c.  Ill,  in  the  case  of  a  bankrupt  jcnnt  stock 
company. 

This  was  a  petition  under  the  7  &  8  Vict.  c.  Ill,  s.  2,  and,  being  the  first  appliea- 
tioD  under  that  Act,  it  underwent  much  consideration.  The  facts  are  short.  The 
•company  was  established  on  the  terms  of  a  deed  dated  the  17th  of  April  1839,  and, 
by  an  Act  of  the  6  &  6  Vict.  c.  xctx.,  it  wag  enabled  to  sue  and  be  sued. 

Its  businesB  of  insurance  turned  out  most  disastrous ;  the  company  became 
insolvent,  and  the  deficiency  of  ite  assets  was  estimated  at  £30,000.  On  the  3d  (rf 
July  1846  a  fiat  of  bankruptcy  issued  against  it,  under  which  the  company  was 
declared  bankrupt,  and  assignees  were  appointed. 

By  an  order  of  the  Commissioner  under  the  fiatf  it  was  ordered  that^  pnraoant  to 
the  authority  ^ven  by  the  7  &  8  Viet,  c  111,  the  assignees  should  ftm>ly  to  tUi 
Court  by  petition,  in  a  summary  way,  praying,  that  all  such  orders  ana  directions 
might  be  given,  as  should  be  necessary,  for  Uie  final  winding  up  and  settling  the 
affairs  of  the  said  company,  and  to  compel  a  just  contributitm,  from  all  the  memben 
of  the  said  company,  towards  the  full  payment  of  all  the  debts  and  liabilities  of  the 
<aid  company,  and  of  the  costs  of  winding  up  and  finally  settling  its  affairs. 

The  petition  was  accordingly  presented,  and  the  Petitioners,  after  thereby  stating 
the  facts,  proceeded  [470]  as  follows: — "That  your  Petitioners  are  advised  am 
liumbly  submit,  that  in  order  duly  to  wind  up  and  settle  the  affairs  of  said  com- 
pany, and  to  compel  such  just  contribution  as  aforesaid,  it  will  be  necessary,  or  at  all 
events  desirable,  wat  the  orders  and  direetions  to  be  made  and  given,  pursuant  to  die 
•ai^  Ae^  should  contain,  in  detul,  direetionB  and  provisions  for  ascertaining  the  totil 
number  <rf  shares  in  the  said  company  and  of  the  shareholdera  tiierein,  and  of  tiie 
persons  who  now  constitute  such  shareholders,  and  of  the  number  of  shares  held  by 
each  shareholder,  and  also  for  ascertaining  the  amount  due  from  each  shareholder 
to  make  good  the  amount  now  required  to  satisfy  the  outstanding  debts  and  liabilities 
of  the  company,  having  regard  to  the  extent  and  proportion  of  each  shareholders 
interest  in  the  said  company,  and  to  the  several  payments  previously  made  by  esch 
ohareholder,  respectively,  on  account  of  the  company." 

The  petition  prayed,  that  all  necessary  orders  and  directions  might  be  given,  foe 
the  final  winding  up  and  settling  the  i^airs  of  the  company,  and  to  compel  a  juit 
contribution  from  all  the  members  of  the  said  company,  towards  the  full  payment  of 
all  the  debts  and  liabilities  of  such  oompany,  and  of  the  costs  of  winding  up  and 
finally  settling  the  afi^rs  of  the  said  oompany ;  and,  if  the  Court  should  think  it, 
that  it  might  be  referred  to  one  of  the  Masters  to  take  all  sueh  accounts  and  make 
all  such  enquiries,  as  should  be  required,  for  the  purpose  of  ascertaining  what  sum  of 
money,  in  the  whole,  or  what  sum  or  sums  of  money,  from  time  to  time,  on  account, 
would  (having  regard  to  the  deed  -of  settlement  of  the  said  company,  and  the  calls, 
contributions,  debts  or  demands  actually  paid  by  the  several  wid  respective  members 
thereof,  and  also  having  regard  to  the  proceedings  in  the  said  Court  of  BanknipCqr^ 

(1)  Newland's  Pr.  (3d  ed.),  364,  Hinde's  Pr.  698,  Harrison's  Pr.  648,  Wy.  Pr.  Beg. 
236.  243. 
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be  necessary  and  proper  to  be  raised  hy  calls  or  contributions  from  [471]  the 
respective  members  of  the  said  company,  for  the  payment  and  satisfaction  of  ail  the 
debts  and  liabilities  of  such  company :  and  also  of  all  the  ooste  of  winding  op  and 
settling  the  affairs  of  the  said  company. "(^1) 
Kni]  Mr.  Bx>\t,  in  sapport  of  the  petition. 

Thk  MAsnoi  OF  Tin  KOLU  said,  that  this,  being  the  first  application,  reqairod 
great  considenition,  and  that  £47^  the  Court  would  wiziousfy  attend  to  any 
sogseetion  d  tihe  Petitioners,  as  to  the  proper  form  of  order  to  be  made.  That  one 
of  the  difficulties  was,  that  the  Petitioners  had  do  one  present  to  contend  with,  and 
that  the  individual  shareholders  were  not  represented. 

m  The  Act  in  question  (7  &  8  Vict,  c  111),  is  intituled,  "An  Act  for  Facilitating 
the  Winding  up  the  A&irs  <rf  Junt  Stock  Companies  nnaUe  to  meet  their  Pecuniary 
Enneemente. 

The  sections  relating  to  the  subject  of  this  application  are  the  20th,  21st  and  22d. 
Sect.  20.  "And  be  it  enacted,  that  it  shall  be  lawful  for  the  Court  authorised  to 
act  in  the  prosecution  of  any  such  fiat  in  bankruptcy,  to  direct  the  creditor's 
assignees  of  the  estate  and  efieots  ol  any  such  company  or  body  to  appiy  to  the  High 
Court  of  ChanceiT  by  petition,  in  a  summary  way,  to  the  Lord  Cnancellor  or  the 
Master  of  the  Bolb,  praying  that  all  such  orders  and  direotacms  may  be  given,  as  shall 
be  necessary  for  ^e  final  winding  up  and  settling  the  affairs  of  such  company  or  body, 
and  to  compel  a  just  contribution  from  all  the  members  of  auch  company  or  body, 
towards  the  full  pajrment  of  all  the  debts  and  liabilities  of  such  company  or  body, 
and  of  the  costs  of  winding  up  and  finally  settling  the  affairs  of  such  oompuiy  or 
body ;  and  that  upon  the  hearing  of  such  petition,  it  shall  be  lawful  for  the  said  High 
Court  of  Chancery  to  refer  it  to  one  of  the  Masters  of  the  High  Court  of  Chancery 
to  take  all  such  accounts,  and  make  all  auch  enquiries,  as  shall  be  required  for 
the  purpose  of  ascertaining  what  sum  of  money,  in  the  whole,  and  what  siuns  oi 
money,  as  ]ffoportionate  parts  of  the  whole,  or  what  sum  or  sums  M  money,  from 
time  to  time,  on  account,  will  (having  regard  to  the  deed  of  settlement  of  such 
compauy,  and  the  calls,  contributions,  debta,  or  demands  actually  paid  by  the  several 
and  respective  members  thereof ;  and  also  having  regard  to  any  proceedings  in  the 
Court  fA  Bankruptcv,  or  any  District  Court  ot  ^ukruptey),  oe  necessary  and 
proper  to  be  raised,  by  calls  or  oontribntions  from  the  respeotive  members  of  such 
company  or  body,  for  the  payment  and  satisfaction  of  all  the  debts  and  liabilities  of 
such  company  or  body,  and  also  all  the  costs  of  winding  up  and  settling  the  affairs 
of  the  said  company ;  and  that  the  High  Court  of  Chancery,  upon  confirmation  of 
the  Master's  report  made  upon  any  such  reference  or  upon  making  such  reference  or 
otherwise,  may  order  the  payment  of  the  several  ana  respective  sums  of  money, 
which,      such  report,  are  found  necessary  and  proper  to  be  {wid,  and  may  refer  it 
to  the  It^aster  to  appoint  a  receiver  to  collect  and  receive  such  sums  of  money,  and 
either  to  pay  the  same  into  the  fiank  of  England,  in  the  name  and  to  the  account  of 
the  Acconntant-General  of  the  Huh  Court  of  Chancery,  to  the  oredit  ot  such 
company  or  body,  and  may,  upon  the  petition  of  such  assignees,  order  such  mma  of 
money  to  be  paid,  in  or  towards  satisnction  of  the  debts,  which,  by  the  proceedings 
in  bankruptcy,  shall  have  been  found  to  be  due  to  the  creditors  of  such  company  or 
body,  and  all  persons  havihg  claims  and  demands  thereon,  and  also  in  satisfaction  of 
coats,  or  may  order  such  receiver  to  pay  such  sums  of  money  in  satdsfaoiion  of  such 
debts,  claims,  and  demands,  and  costs  in  the  first  instance." 

Sect.  21.  "And  be  it  enacted,  that  if  it  shall  appear,  that  any  individual  members 
of  such  company  or  body  have  claims  a^inst  each  other  in  respect  of  the  i^airs  or 
transactions  of  such  company  or  body,  it  shall  be  lawful  for  the  Court  of  Chancery, 
npon  the  petition  of  any  member  of  such  company  or  body,  alleging  that  he  hath 
soy  such  claim  against  any  other  member  of  the  said  company  or  nody,  to  make  all 
lush  OTden  as  aaall  be  just,  for  the  purpose  of  finally  settling  and  determining  such 
claim,  and  may  order  the  payment  oi  such  sum  of  money  (if  any)  as  shall  ai^war  to 
be  due  in  reapeet  of  any  such  claim." 

Sect.  22.  "And  whereu  the  law  is  defeotive  in  the  means  of  making  the 
members  of  joint  stock  companies  contributories  for  paying  iJbeir  debts  in  full,  tad 

R.  iiL— U* 
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That  it  would  seem,  that  the  debts,  assets,  and  the  shareholdan  in  the  oompauy, 
and  the  extent  of  the  liability  of  each  shareholder  to  contribute,  must  in  some  way 
or  other  be  aeeertoinedj  but  that  he  doubted  whether  the  Court  bad,  at  jvesent, 
power  to  wind  up  the  concern  except  as  between  the  company  and  its  creditors. 

Mr.  Rolt  Tne  debts  and  assets  have  idready  been  awertuned  in  the  bankruptcy : 
it  will,  therefore,  be  sufficient  to  hare  r^rd  to  those  prooeedings  in  the  enquiry 
^before  the  Master. 

The  Mastkr  or  the  Bolls  [Lord  Langdalel  The  case  had  better  stand  over 
for  further  consideration.  How  are  the  alle^d  soareholders  to  be  charged  ^47^  in 
their  absence  1 — how  are  they  to  know  from  whom  tltey  are  entitled  to  contribution, 
or  with  whom  they  are  in  competition  or  oooflict  f  Some  opportuni^  must  be  given 
them  to  contest  their  liability. 

The  case  stood  over,  but,  ultimately,  on  the  23d  September  1846,  the  following 
order  was  made : — 

His  Lordship  doth  order,  that  it  be  referred  to  the  Master,  &c,  to  enquire,  Jkc, 
what  sum  of  money  in  the  whole,  and  what  sums  of  money  as  proportiouate  parts  ol 
the  whole,  or  what  sum  or  sums  of  money,  from  time  to  time,  on  account,  will 
^having  regaid  to  tiie  deed  of  settlement  of  the  said  company,  and  the  calls,  contii- 
bntions,  debts,  or  denuukU  actually  paid  by  the  several  and  respective  members 
there^  and  also  having  regard  to  any  proceedings  in  the  Court  of  Banknqitcy,  or 
any  District  Court  of  Bsn^uptcy),  be  necessaiy,  and  proper  to  be  raised,  by  calls  or 
contributions,  from  the  respective  members  of  the  said  company,  for  the  payment 
and  satisfaction  of  all  the  debts  and  liabilities  of  the  said  company,  and  also  of  all 
the  costs  of  winding  up  and  settling  the  affairs  of  the  said  company.  And  jn  order 
thereto,  the  parties  are  to  produce  before  the  said  Master  upon  oath  all  deeds,  &c, 
and  are  to  be  examined  upon  interrogatories,  as  the  said  Master  shall  direct.  And 
the  said  Master  is  to  cause  a  list  to  be  made  of  the  names  of  the  several  persons 
whom  he  shall  find  to  be  shareholders  of  or  in  the  said  company,  and  of  the  number 
of  shares  held  by  or  ascribed  or  attributed  to  them  respectively.  And  he  is  to  cause 
an  advertisement  to  be  published  in  the  London  GazeiU  and  such  other  public  papers 
as  he  shall  think  proper,  setting  forth  a  copy  of  the  said  list,  and  giving  notice,  that 

in  the  means  of  giving  relief,  where  execution  may  have  been  bad  in  respect  of  a 
debt  due  from  any  such  company,  against  one  or  a  very  few  members  of  such 
company,  and  also  in  the  means  of  adjusting  the  rights  of  the  members  of  any  such 
company  amongst  themselves,  and  finally  winding  up  the  affairs  of  such  company,  be 
it  enacted,  that  it  shall  be  lawful  for  the  Lord  Chancellor,  with  the  advice  and 
consent  of  the  Master  of  the  Rolls  and  the  Vice-Chancellors  for  the  time  being,  or 
any  two  of  tiiem,  from  time  to  time  and  as  often  as  circumstances  shall  require,  to 
make  and  prescribe  such  rules  and  orders,  touching  and  concerning  the  form  and 
mode  of  proceeding  to  be  bad  and  taken  in  the  Court  of  Chanoeiy  tor  settling  and 
enforcing  the  contribution  to  be  paid  by  any  member  or  members  for  the  time  being 
of  any  such  company,  or  anv  former  member  or  members  thereof,  or  any  real  or 
personal  representative  or  other  persons  luble  in  that  behalf,  and  the  practice  to  be 
observed  by  such  Court  in  or  relating  to  such  proceeding,  or  any  matters  incideot 
thereto,  and  the  form  and  mode  of  proceeding  to  be  had  and  taken  before  any  one 
of  the  Masters  of  the  said  Court,  primarily  or  by  reference  from  the  said  Court,  in 
any  matter  for  or  relating  to  contribution,  as  shall,  from  time  to  time,  seem  necessary 
and  proper  for  the  advancement  of  justice  in  such  cases  and  for  adjusting  and  deter- 
mining the  rights  and  equities  of  the  parties  concerned,  and  for  suing  for  and  getting 
in  the  assets,  and  for  ascertaining  and  discharging  the  liabilities  of  such  companies, 
and  requiring  tbe  creditors  thereof  to  claim  their  debts  and  finally  winding  up  the 
affiitirs  thereof,  with  as  little  delay,  expense,  and  uncertainty  as  possible :  Provided 
always,  that  such  rules  and  orders  shall  be  laid  before  both  Houses  of  Parliament, 
within  one  month  from  the  making  thereof,  if  Parliament  be  then  sitting  or  if 
Parliament  be  not  then  sitting,  within  one  month  from  the  commencement  of  the 
then  next  session  of  Parliament  and  every  rule  and  order  so  made  shall  be  landing 
and  obligatory,  and  be  of  like  force  and  effect,  as  if  the  provisions  contained  t^«rein 
had  been  expressly  enacted  by  Parliaments" 
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the  shareholdan  therein  ouned  are,  if  they  think  fitt  to  come  in  before  him  and 
diipate  dieir  lialulitry  ia  respect  [476]  of  their  shares  respectively ;  aod  the  said 
Huter  is  to  fix  a  peremptor;^  day  for  that  purpose ;  and  thal^  in  default  of  their 
coming  in  to  dispute  their  liability,  as  aforesaid,  by  the  time  so  to  be  limited,  each  <jf 
Bocb  shareholders  will  be  held  liable  in  respect  of  such  shares  respectively,  and  a 
copy  of  such  notice  is  also  to  be  served  upon  each  of  the  said  shareholders.  And  in 
case  any  of  them  shall  come  in  before  the  said  Master  to  dispute  their  liability  as 
aforesaid,  the  said  Master  is  to  appoint  a  time  for  the  consideration  thereof,  and  for 
such  shuvholders  respectively,  to  shew  cause  against  their  names  being  included  in 
the  said  list  And  the  said  Master  is  to  be  at  liberty  to  enlarge  such  time  as  he  shall 
see  fit ;  and  he  is  also  to  be  at  liberty,  after  the  expiration  of  the  time  for  shewing 
such  cause,  to  make  &  separate  report  or  separate  reports  from  time  to  time,  as  to  any 
of  the  persons  whom  be  shall  find  to  be  shareholders,  and  of  the  shares  attributable 
to  them  respectiTely,  and  of  lAe  unount  payable  by  any  oi  tiiem.  And  the  said 
Master  is  also  to  to  at  liberty  to  state  any  circumstances  relating  to  the  matters 
aforesaid  specially,  as  he  shall  think  fit.  And  in  case  of  any  difficulty  arising  in  the 
prosecution  of  this  order,  the  Master  is  to  certify  the  same  to  the  Court,  and  there- 
upon such  further  order  shall  be  made  as  the  case  may  require.  And  any  of  the 
said  shareholders  are  to  be  at  liberty  to  except  to  the  Master's  general  report,  or  to 
any  separate  report  which  he  may  make  in  pursuance  of  this  oraer.  And  they  and 
the  Petitioners  are  to  be  at  liberty  to  apply  to  this  Court  as  they  may  be  advised, 
whereupon  such  further  order  shall  be  made  as  shall.be  just. 

Note. — ^The  advertisements  issued  by  the  Master  were  in  the  following  form  : — 
Parsoant  to  an  order  of  the  High  Court  of  Chancy,  made  /ft  Matt«r  of  ih$ 
Forth  Marine  Imuranee  Company^  and  in  tiie  matter  [476]  of  an  Act  of  Parliament, 
made  in  the  7th  and  6th  years  of  the  reign  of  our  sovereign  Lady,  the  Queen 
Victoria,  intituled,  "An  Act  for  Faciliteting  the  Winding  up  the  Axbirs  of  Joint 
Stock  Companies,  unable  to  meet  their  Pecuniary  Engagements,"  Sir  William  Home 
Knight,  one  of  the  Masters  of  the  said  Court,  to  whom  the  matter  of  the  said  order 
stands  referred,  hath  caused  the  subjoined  list  to  be  made  of  the  names  of  the  several 
peroons  whom  he  hath  found  to  be  shareholders  of  or  in  the  said  company,  and  of 
the  number  of  shares  held  by,  or  ascribed,  or  attributed  to  them  respectively.  And 
the  shareholders  in  the  said  list  named  are,  if  they  think  fit,  on  or  before  the  16th 
day  of  March  next,  to  come  in  before  the  said  Master,  at  his  chambers  in  Southampton 
Buildings,  Chancery  Lane,  Ijondon,  and  dispute  their  liability  in  respect  of  their 
shares,  respectively,  and  in  default  of  their  coming  in  to  dispute  their  liability  as 
aforesaid,  by  the  time  so  limited,  each  of  such  shareholders  will  be  held  liable,  in 
respect  of  such  shares,  respectively. 


The  SCHEDULE. 

Names  and  DeKriptions  of  the  preaent  Shareholders  of 
the  Forth  Marine  Insarance  Compaay. 

Number  of  Shares 
held  by,  or  ascribed, 

attriboted  to 
tbem  respectiTaly. 

1.  John  Annatrong^  merchant,  I^eith,  in  the 

county  of  Edinburgh 

2.  Richard  Alexander,  and  James  Alexander, 

his  son,  merchants,  Edinburgh,  carrying  on 
business  in  the  style  or  firm  of  Richard 
Alexander  &  Son  .... 

3.  &C.           &0.  . 

25 
20 

&c  Ac. 

Total  number  of  shares  .  .  .  2338 
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[i77]  Wui'iuuKK  V.  PiNLCY.   JWy  18,  1846. 


A  testator  bequeathed  his  residue  to  his  three  sons,  in  trust,  to  be  divided  between 
his  three  sons  and  his  daUj^ter,  and  he  directed  his  daughter's  share  to  be  kept  in 
the  hands  of  bis  sons,  for  her  **  or "  her  children's  sole  use,  free  from  the  oontroot 
<tS  her  husband.   The  dauj^ter  aiuTired.   Held,  tJiat  she  took  absdntely. 

The  question  arose  on  a  residuary  gift. 

The  testator  bequeathed  Uie  residue  to  his  three  sons,  in  trust  to  provide  an 
annuity  of  X62  for  nis  housekeeper  for  life,  and  continued,  "  this  sum  I  wish  to  be 

secured,  and  at  her  death  to  go  to  my  bod  William,  or  kis  chUdrm.  The  overplus  of 
the  last-meotioned  property  I  leave  to  be  divided  between  my  said  three  sons  and 
my  daughter,  or  their  onildren ;  my  daughter's  share  to  be  kept  in  the  hands  of  my 
said  three  sons,  for  her  or  her  dtudren's  sole  wey  and  free  from  the  controul  of  her 


affecting  the  construction  of  the  residuary  gift.  Thus,  the  testator  gave  to  his  sod 
George  some  Ieaaeh<^  property,  and  proceeded : — "  This  proper^  I  earnestly  entreat 
my  eon  George,  should  ne  die  without  issue,  to  settle  upon  nis  brothers  and  sister^ 
or  their  chilf&en." 

He  then  jffoceeded:  "I  likewise  give  and  bequeath  to  my  said  three  sons  Williuo, 
George,  aod  Aaion  Penley,  in  trust  for  my  daughter  Franoea  filaiy  Ann  Astor,  for 
her  sole  and  separate  um,  free  from  the  controul,  debts  or  incumbnuices  of  her 
husband,  and  at  her  demise,  for  the  benefit  of  her  children,  a  leasehdd  house,"  &c.» 
which  he  then  described. 

(478]  The  testator  died  in  1838,  and  his  daughter  died  in  the  year  followinK, 
leaving  several  children,  who  were  Plaintiffs  in  the  cause.  The  Defendant  Beynell 
was  her  administratrix. 

The  question  was,  whether,  on  the  construction  of  the  residuary  clause,  the 
daughter  took  absolutely,  or  whether  her  children  took  any  interest  in  the  gift 

Mr.  Turner  and  Mr.  Bogers,  for  the  children,  contended,  that,  under  the  gift  to 
the  daughter  or  her  chUdren,  the  daughter  took  for  life,  with  remainder  to  her  childreii> 
as  in  Newman  v.  NtghHngale  (1  Cc^  341),  where,  under  a  gift  to  the  sole  use  of  N. 
or  her  children,  it  was  held,  that  N.  took  for  life,  with  remainder  to  her  childreD. 
So  in  Faugkan  v.  Hie  MargrUs  of  Headfort  (10  SimoDS,  639),  where  a  l^acy  was 
given  to  A.  and  his  children,  to  be  settled  for  their  benefit,  it  was  held,  that  A.  took 
Tor  life,  with  remainder  to  his  children. 

Secondly,  that  if  "or"  were  construed  "and,"  which  was  frequently  done,  the 
children  would  take  absolute  interests  concurrently  with  their  parent. 

Mr.  ICindersley  and  Mr.  Bird,  corUrit.  The  daughter  took  an  absolute  interest, 
and  the  children  could  only  take  by  sulratitution.  In  Jones  v.  Torin  (6  Sim.  265), 
under  a  gift  to  "children  or  their  descendants,"  it  was  held,  that  the  children  took 
absolutely.  In  GitHngs  v.  M*Denrutt  (2  Myl.  &  K.  69),  a  gift  to  A.,  B.,  C.  and  D., 
&&,  "or  to  their  heirs,"  was  so  construed,  that  children  of  A.  who  died  in  ^e 
testator's  lifetime  took  by  way  of  substitution.  [479]  Again,  in  Montagu  v.  JNiudla 
(1  Russ.  165),  the  gift  was  to  nephews  or  their  respectiTe  chiklren,  and  nephews  who 
survived  the  testator  were  hekf  to  take  absolutely.  The  same  principle  has  been 
recently  acted  on  in  SaU^ry  v.  Peifjf  (3  Hare,  86). 

Mr.  Turner,  in  reply. 

The  Master  of  thk  Rolls  [Lord  Langdale]  was  of  opinion  that  the  daughter 
took  an  absolute  interest  in  one-fourth  of  the  residue,  and  he  made  a  declaration 
accordingly. 
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im}  axDQWa  V.  Harpub.  Ftb.  18,  Jvlg  13, 1846. 

[S.  G.  10  Jur.  578.  See  Vaits  v.  Maddan,  1861,  3  Mu.  A  G.  540  ;  42  K  IL  369 
(with  note).  For  sabeequent  prooeedingB,  we  &  G.  (1868),  3  De  G.  &  J.  129  ;  44 
k  B.  1218.] 

A  testator  gave  fourteen  Phoenix  shares,  on  trust  to  pay  the  produce  of  ten  to  his 
dau^ters  for  life,  and  afterwards  to  his  son,  and  afterwards  to  the  son's 
"children and  he  save  the  other  four  shares  to  his  son  for  life,  and  afterwards 
to  his  "  children,"  and,  in  default  of  "  such  issue  "  of  his  son,  he  gave  all  the  shares 
to  his  "daughters"  and  their  "issue,"  share  and  share  alike,  such  issue  not  to  be 
entiUed  to  or  take  more  tiian  their  deceased  parent's  share.  The  son  died  without 
issue.  Held,  that  the  daughters  took  abrolote  interests,  and  that  their  children 
took*Dnly  by  way  of  aabetitution  for  their  parents,  and  not  by  way  of  limitation  or 
suoceesion. 

A  testator  bequeathed  ten  Pelican  shares  to  his  son,  and  "his  heirs,  executors, 
administrators,  and  assigns  for  ever,"  he  paying  the  profits  of  eight  to  the  testatoi^s 
daughters  for  life,  and,  after  their  decease,  the  daughtera'  shares  were  to  "  return 
to  his  son  and  his  issue,"  and,  "in  de&ult  of  such  issue,"  there  vas  a  gift  over  to 
the  daughters  and  their  "  issue."  Held,  that,  subject  to  tlie  life  interest  of  tiie 
daughters,  the  son  was  abs<dutely  entitled  to  the  shares. 

A  testator  ^ve  to  each  of  his  five  daughters  £400  per  annum  for  their  lives,  and, 
after  their  respective  deceases,  he  gave  tlie  same  to  their  "  children,"  respectively ; 
and  in  case  any  of  the  daughters  died  "without  issue,"  the  annuity  to  cease. 
Held,  that  the  children  of  the  daughters  took  for  life  only  a  proportion  of  the 
annuity. 

Though  die  word  "issue"  be,  in  one  clause  of  a  will,  otmstmed  "ohildren,"  it 
does  not  necessarily  fdlow  that  it  will  receive  the  same  construction  in  all  the 
other  clauses. 

The  testator,  Thomas  Fentham,  by  his  will,  dated  in  1808,  gave  his  real  and 
personal  estate  to  trustees  and  their  heirs,  &g.,  upon  trusts,  which  he  declared  in  the 
loUowine  words : — 

[480j  "As  to  all  those  fourteen  shares  in  the  Phoenix  Fire  Office,  I  direct  my 
executors  and  trustees  to  pay  the  produce  of  ten  shares  thereof  unto  my  said  five 
daughters,  during  the  term  of  their  natural  lives,  that  is  to  say,  two  shares  to  each ; 
and  after  their  decease,  I  give  the  same  unto  my  said  son  Thomas  John  Fentham,  and 
after  his  deeease  to  his  mUdren  equally,  share  and  share  alike ;  and  as  to  tiie  other 
four  shares,  I  likewise  give  the  same  onto  the  said  Thomas  John  Fentham  during  his 
life,  and  after  bis  decease^  I  give  the  same  to  his  cAtUfim,  shue  and  share  alike ;  and 
in  defsnlt  of  such  tnue  of  my  son,  then  I  give  all  tiie  said  shares  unto  my  said 
doH^^ters  and  their  istue,  share  and  ahtxe  alike,  such  issue  not  to  be  entitled  or  take 
more  than  their  deceased  parent's  share. 

"  And  as  to  all  those  my  ten  shares  in  the  Pelican  Life  Office,  I  give  the  same  to 
my  son  Thomas  John  Fentham,  and  his  heirs,  executors,  administrators  and  assigns 
for  ever,  my  said  son  paying  thereout  the  profits  of  eight  shares  unto  my  said  five 
daughtOTS,  during  the  term  of  their  natural  lives ;  and  after  the  decease,  and  as  and 
when  they  shall  respectively  die,  the  share  of  her  or  them  so  dying  to  return  to  my 
said  son  and  his  iamte ;  and  in  default  of  such  imte  of  my  said  son,  I  give  all  the  said 
shares  to  my  said  daughters  and  their  issue,  share  and  share  alike. 

"  I  also  give  to  eadi  of  my  said  five  daughters  X400  per  annum,  to  be  payable  half- 
yearly  during  f^e  term  of  their  natural  lives ;  and,  after  their  respective  decease,  I 
give  the  same  to  tiieir  children  respectively,  share  and  share  alike,  such  children  not 
to  be  entitled  to  more  than  their  deceased  parent's  share ;  and  in  case  any  or  either  of 
my  said  daughters  shall  die  without  issue,  then  [481]  I  direct  such  annuity  to  oease, 
aod  fall  into  the  residue  of  my  estate." 

There  were  otiier  passages  in  the  testator's  will,  which,  though  not  directly  bearing 
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on  the  above  bequests,  were  rdied  on,  in  tiie  argnmeD^  as  to  the  eonstnu^oD  of  the 
expressions  contained  io  the  above  bequests.  Thus  the  testator  devised  an  estate 
purchased  from  C.  K  "  unto  his  dau^ter  Charlotte  for  life,  and  after  the  decease  of 

nis  said  daughter  leaving  issue,  he  gave  and  devised  the  said  estate  unto  her  Aildmt 
equally,  and  in  default  of  isnte,  to  His  son  and  bis  heirs." 

The  testator  also  gave  his .  residuary  real  and  personal  estate  to  trustees,  upon 
trust  to  par  the  rents,  &c.,  unto  his  son  for  life,  and  after  his  decease  he  gave  the 
same  equally  unto  the  son's  "  children  "  living  at  his  son's  death,  and  their  respednve 
heirs  and  assigns,  when  they  attained  twenty-one,  with  a  provision  for  maintoianoe 
and  advancement  io  the  meantime,  with  survivorship  on  the  death  of  any  under 
twenty-one  "  leaving  no  issue ; "  but,  in  case  any  such  mUdrm  so  dying  under  twenty- 
one  should  leave  any  ustM,  then  such  issue  to  bare  bis  parent's  a  hare.  But  in  case 
his  son  should  die  "  leaving  no  tone  him  survirin^"  there  was  a  devise  to  the 
daughters,  &c. 

The  testator  died  in  the  year  1808,  leaving  his  son  and  five  daughters.  The  son 
died  in  1843  without  having  had  issue,  and  four  of  the  daughters  had  children. 

By  the  decree,  made  on  the  26th  of  July  1822,  the  Master  of  the  BoUs  had 
declared,  that  the  son  was  only  tenant  for  life  of  the  freehold  and  copyhold  estates ; 
and,  on  bis  death,  liberty  was  reserved  to  apply  to  the  Court. 

[482]  Three  questions  now  arose ;  first,  as  to  the  Phoenix  shares ;  secondly,  as  to 
the  Pelican  shares ;  and,  thirdly,  as  to  the  annuities  to  the  daughters  and  thdr 
children. 

As  to  the  Phcenix  shares,  it  was  argued,  on  behalf  of  the  childrm  of  the  daughters, 
that  as,  in  several  other  clauses  of  the  will,  the  word  "issue  "  must  be  construed 
"  children,"  SiMeif  v.  Peny  (7  Ves.  522),  it  must  receive  the  same  construction  in  the 
gift  of  the  Phosnix  shares  to  the  "  daughters  and  their  issue : "  Bidj^wajf  v.  MiaiJdt- 
iriek  (1  Dm.  &  War.  84) ;  and  that  gift  would  then  stand,  to  the  daughters  and  dieir 
*'  children,"  the  "  children  "  to  take  their  parents'  share  ;  and  that  the  children  would 
take  in  succession  or  remainder  after  the  parents'  deaths.  On  the  other  hand,  it  was 
argued,  for  the  daughters,  that,  although  "issue"  might  be  construed  "children"  in 
one  clause,  it  did  not  follow  that  it  must  receive  the  same  construction  in  a  different 
clause  in  the  same  instrument;  Caaier  v.  BenhUl  (2  Beavan,  561);  that  the  word  issue 
must  be  construed  in  its  ordinary  sense,  and  thus  give  the  daughters  absolute  interests, 
as  in  Oiiba  v.  TaU  (8  Simons,  132),  where  the  gift  was  to  the  daughters  of  T.  D.  and 
their  issue,  and  in  Sutter  v.  Ommmey  (4  Kuss.  70),  where  the  gift  was  to  the  children 
of  A.  and  ^eir  issue,  share  and  share  alike.'  That  the  children  must,  if  at  all,  take 
by  my  of  substitution  for  their  parents,  in  the  event  of  such  parents  dying  before  the 
period  of  distribution,  as  held  bv  the  House  Lords  in  Peanm  v.  Stt^^ien{5  Bli  N.  S. 
203,  and  2  Dow  &  CL  328 ;  and  see  Diob  v.  Laof,  8  Beavan,  214). 

Secondly,  as  to  the  Pelican  shares,  the  same  argument  as  to  "  issue  "  being 
construed  "  children  "  was  repeated ;  and  it  was  ar|;ued,  that  the  gift  over,  in  de- 
[483]-fault  of  issue  was  valid.  On  the  other  hand,  it  was  insisted  that  there  was  an 
absolute  ^ft  to  the  son  in  the  first  instance,  with  a  sift  over  on  a  general  failure  cS 
issue,  which,  being  void,  the  sod  took  absolutely;  Leigh  v.  Norburry  (13  Ves.  340), 
Chandiess  v.  Price  (3  Ves.  99). 

Thirdly,  as  to  the  annuity,  it  was  ar^ed  for  the  children,  iAxaX  the  annuity  was 
to  cease  only  on  a  ^ven  event,  namely,  in  case  any  of  the  daughters  died  without 
issue,  and  that  as  this  event  had  not  happened,  the  children  were  entitled  to  a  perpetual 
annuity,  or  the  fund  necessary  to  produce  it ;  Rt^mtm  v.  Hvmt  (4  Beavan,  450).  On 
the  other  hand,  it  was  said,  that  the  case  of  BlewUt  v.  Roberts  (Cr.  &  Ph.  274),  over- 
ruling Tw^aie  V.  Tteeedak  (10  Sinums,  453),  had  decided  that  the  duration  ot  such 
annuities  was  limited  to  the  life  of  the  annuitants. 

The  case  was  argued  by 

Mr.  Kindersley  and  Mr.  Dean,  for  the  Plaintiff,  and 

Mr.  Turner  and  Mr.  Willoock,  for  the  children  of  the  daughters ; 

Mr.  Tinney  and  Mr.  Naylor,  for  the  representatives  of  the  son ;  and, 

Mr.  S.  P.  White,  for  trustees. 

Mr.  Kindersley  replied. 

The  Master  of  the  Bolls,  in  substance,  said,  there  was  great  difficulty  in 
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coming  to  a  rational  conclusion  [4Si]  on  the  oonatmotion  to  be  given  to  the  variou» 
gifts  contaiDed  in  this  will. 

That  there  were  various  clauses  in  the  will,  in  which  the  testator  had  evidently 
used  the  word  "  issue  "  in  the  sense  of  "  children,"  as  in  the  devise  to  the  daughter 
for  lile,  and  ii  she  died  leaving  "  issue  "  then  to  her  "  children ; "  and  the  &TSb  question 
raised  was,  whether  the  vonT  "  isaue "  ought  to  be  ao  construed  in  the  gift  of  the 
Ffaomix  shares  to  the  "  dau^ten  and  their  issue,"  and  then,  whether  the  children 
were  to  ttHkb  by  way  of  limitation  after  the  expiration  of  the  estate  for  life  to  tho 
diu^ters,  or  by  way  of  substitution  in  case  of  a  daughter  being  dead  at  the  period 
of  distribution.  That  it  had  not  been  argued  that  tho  daughters  and  their  children 
took  concurrently,  and  that  it  had  been  justly  admitted,  tha,tprimd  fade,  the  words^ 
directing  the  issue  to  take  their  parent's  shares  only,  imported  a  substitution. 

That  as  to  the  Pelican  shares,  it  had  been  argued,  that  the  same  construction 
oaght  to  be  given  to  the  word  "issue"  as  in  the  prior  gift  of  the  Phcenix  shares; 
but,  it  appeared  to  him,  that  there  were  three  important  differences  in  the  two 
bequests  ;  for,  first,  the  Pelican  shares  were  given  to  the  son,  "  his  heirs,  executors, 
sdministrators  and  assigns  fqr  ever,"  and  that  it  was  impossible  to  use  words  more 
calculated  to  give  him  an  absolute  interest ;  secondly,  in  the  gift  of  the  same  shares, 
there  was  an  ahsence  of  the  use  of  the  word  "  cfaildrai "  eonvertibly  with  "  issue ; " 
and,  thirdly,  there  was  an  absence  of  Uie  direction  that  the  issue  were  to  take  the 
parent's  sliare. 

That  as  to  the  annuities,  the  question  was  as  to  their  duration,  and  in  that  gift 
there  appeared  some  confusion  [486]  in  using  terms  relating  to  the  separate  annuities 
and  the  aggr^ptte  gift 

That^  on  the  whole,  his  im[H^ion  was,  that^  in  the  first  gift^  the  children  took  by 
substitution ;  that  in  the  second,  the  absolute  interest  given  to  the  son  had  not  been 
validly  taken  out  of  him;  anc^  thirdly,  Uiat  tiie  annuitants  were  entitled  to  life 
annoities.  That  he  woukl  consider  die  daoses  with  the  authorities,  and  give  judg- 
ment on  a  fature  day. 

•Af^  13.  Thz  Maotbr  of  THB  Kolls  [Lord  Luigdale].  Having  given  my  best 
attention  to  tills  case,  I  oontinae  to  hold  the  0{^nion  I  expressed  immiBdiatefy  after 
the  hearing  of  the  case. 

It  does  not  appear  to  me  possible  to  reconcile,  satisfactorily,  that  which  appears 
to  have  been  the  general  intention  of  the  testator  with  the  words  which  are  employed 
on  the  occasion  of  each  particular  bequest.  All  that  can  be  done  is,  to  adopt  such 
construction  as  seems  most  nearly  to  efiect  that  object.  And,  on  the  whole,  I  think, 
Ut.  That  in  the  events  which  have  happened  and  under  the  clause  relating  to  the 
Phcenix  shares,  the  children  of  the  daughters  take  only  in  substitution  for  their 
parents,  and  not  by  way  of  limitation  or  succession. 

2d.  That,  in  the  events  which  have  happened  and  under  the  clause  rel^ng  to 
the  Pelican  shares  and  subject  to  the  life  interests  of  the  daughters  in  eight  of  those 
shares,  the  son  was  absolutely  ^ntitled  to  the  whole  of  them. 

[486]  3d.  That,  under  the  clause  relating  to  the  annuities,  the  <^ildren  of  eaoh 
daughter  became,  eaoh  of  them,  entitled,  for  lue  only,  to  an  equal  share  of  the  annuity 
bequeathed  to  their  mother,  and  that,  upon  the  det^th  of  each  such  child,  the  annuity 
of  the  same  child  is  to  cease,  and  fall  into  the  residue. 

4th.  Upon  the  residuary  clause  no  question  is  raised,  and  the  daughters  are 
entitled. 

[486]  Todd  v.  Wiuon.  Jvltf  IS,  1846. 

[S.  C.  15  L.  J.  Ch.  450;  10  Jur.  626.] 

Od  a  settlement  of  account  between  a  ces^i  que  PruU  and  trustee  (a  solicitor),  the 
latter  charged  for  professional  sendees  in  the  trust.  A  release  was  executed,  but, 
the  cedvi  que  trust  not  having  had  any  independeut  professional  assistance  on  the 
occasion,  the  Court  relieved  mm  from  the  professional  charges,  beyond  costs  out  of 
pocket. 

The  testator,  by  his  will,  appointed  the  Defendants  Wilson  and  Trotter  (a  solicitor) 
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trusteec  and  executors.  His  will  contained  t^e  usual  trustees'  indemnity  clause,  mod 
it  empowered  the  trustees  to  retain  "all  their  losses,  costs,  charees,  damages  and 
expenses  to  be  occasioned  by  the  execution  of  the  said  trusts  reposed  in  them. 

The  testator  died  in  1836,  and  the  Plaintiff  was  a  eedtU  gue  tnut. 

In  1840  a  settlement  of  accounts  was  come  to  between  the  PlaintifT  and  the 
^stees.  The  Plaintiff  examined  and  appmyed  ct  the  account,  and  dgned  a  memo- 
randum in  the  following  words : — "  I  hav^  examined  all  the  forMofng  aoooonts,  and 
have  found  them  oorraoL"  On  the  16^  day  of  December  1840  he  exeeated  to  the 
Defendants,  the  tnufcaes,  a  general  release 

[487]  The  account  contained  the  following  items : — 

"To  cash,  paid  Mr.  Trotter's  biU  £204,  6s.  7d." 

"To  costs  and  bills  relating  to  the  Waste  House  trial  and  title,  £107,  lis.  7d." 
These  sums  appeared  to  be  die  amount  of  javfessional  charges  made  by  Trotter, 

the  trustee. 

Disputes  afterwards  arose,  and  this  bill  was  filed  in  May  1846,  praying  that  the 
release  might  be  set  aside,  and  for  a  general  account  of  the  trust  matters.  By  amend- 
ment, the  bill  was  limited  to  setting  aside  the  release  for  the  purpose  of  taxing  the 
bills  of  costs,  and  for  repayment  to  the  Plaintiff  of  the  amount  retained  by  the  trustee 
for  his  professional  charges. 

The  Defendant,  by  his  answer,  stated,  that  tiie  bills  and  accounts  were  delivered 
in  May  1840,  that  in  the  settlement  the  Plaintiff  had  been  anisted  by  his  fal^r,  a 
barrister ;  but  these  facts  had  not  been  proved  in  Ac  cause,  tfaou^  it  appeared  that 
the  father  had  been  a  party  to  the  release. 

Mr.  Turner  and  Mr.  Elderton,  for  the  Plaintiff,  argued,  that  this  case  differed 
from  Sianes  v.  Parker  (9  Beav.  385%  for  there,  the  cestui  que  trusts  had  been  assisted  by 
an  independent  solicitor.  That  it  was  the  duty  of  the  Defendant  to  have  told  the 
Plaintiff,  at  the  time  of  settlement,  that  he  was  not  liable  beyond  costs  out  of  pocket, 
and  that  the  Defendant  could  not  avail  himself  of  the  ignorance  of  his  client  and  set 
up  the  release  executed  without  independent  professional  assistance,  in  order  to  retain 
that,  which,  by  the  law  of  this  Court,  be  was  not  entitled  to. 

[488]  The  Master  of  the  Bolus.  In  Stones  v.  Punter,  the  bill  of  costs  had 
been  handed  over  to  an  independent  solicitor,  and  that  makes  a  great  diArenoe  in 
the  two  cases. 

Mr.  Kindersley  and  Mr.  Faber,  for  the  trustees,  argued,  thi^  it  ms  evident^  from 
the  nature  of  the  transaction,  the  &ther  being  intetwted,  and  luving  executed  the 
release,  that  the  Plaintiff  had  had  the  benefit  oihis  assistanoe  in  the  matter ;  that  the 

cestui  que  trust  might,  by  contract,  have  allowed  the  charge,  and  that,  after  the  settle- 
ment of  accounts,  the  release,  and  the  acquiescence  of  five  years,  the  Plaintiff  was  not 
entitled  to  have  the  settlement  set  aside. 

The  Master  of  the  Bolls  [Lord  Langdale].  It  seems  that  the  Defendant 
'Wilson  and  the  Defendant  Trotter,  who  was  a  solicitor,  were  appointed  trustees  and 
executors  of  the  will  of  the  testator  in  this  cause,  who  died  in  June  1836.  Trotter 
was  the  acting  trustee  and  executor,  and  he  also  acted  as  solicitor  when  the  services 
of  a  solicitor  were  required  in  the  execution  of  the  trust:  in  other  words,  he  was  both 
solicitor  and  dient ;  he  was  acting  as  solioitcff  for  himself  in  his  character  of  trustee. 
The  rule  of  the  Court  on  the  subject  is  perfectly  well  known,  that  when  a  trustee  is 
a  solicitor  and  employs  himself  in  matters  relating  to  the  trust,  he  is  only  entitled  to 
be  paid  his  disbursements  or  money  out  of  pockety  and  he  is  entitled  to  nothing  for 
bis  time  or  professional  trouble. 

It  is  plain,  however,  that  the  Defendant  Trotter  did  make  such  charges  in  his  bill, 
and,  in  1840,  he  came  to  a  settlement  of  accounts  with  the  Plaintiff,  the  person  to 
whom  the  estate  belonged.  The  accounts  were  rendered,  and  the  bills  of  coste  appear 
to  have  been  delivered ;  but  these  bills  do  not,  by  any  evidence  before  [489] 
appear  to  have  been  examined,  on  behalf  of  the  Plaintiff,  by  any  person  skilled  in  the 
law,  who  had  the  opportunity  of  informing  the  Plaintiff  that  the  solicitor,  being  a 
trustee,  was  not  entitled  to  make  these  charges.  X  say,  there  is  no  evidence  before 
me,  because  it  is  stated  in  the  answer  that  these  bills  were  examined  by  the  Plaintiff's 
father,  a  barrister  residing  in  the  same  place  as  Trotter.  I  cannot  say  that  a  barrister 
is  a  very  good  person  to  whom  to  refer  bills  of  costs,  though,  as  was  observed  in  tiie 
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ar^mneDt,  he  may  well  know  the  rule  and  prinoiple  of  this  Court,  that  a  solicitor 
beiDg  a  truitee  is  not  entitled  to  charge  for  his  tame  or  trouble.  But,  however  that 
may  be,  there  is  no  evidence  that  these  bills  were  so  examined  by  him,  and,  there 
beia^  no  evidmoe  on  the  subject,  I  am  under  the  neceesity  of  saying,  that  I  cannot 
consider  them  to  have  been  examined  by  him. 

The  accounts  were  settled  and  a  release  was  given,  and,  for  anything  which 
atmears  to  the  contrary,  this  gentleman,  who  settled  ^e  account  and  gave  the  release, 
du  80  without  being  advised  bv  his  solicitor,  whose  duty  it  was  to  advise  him,  that 
diere  were  portions  of  f^ese  bills  which  he  was  not  liable  to  pay.  I  consider  it  a 
gnienl  role  tiiat  tiie  aoUeitor  is  boond  to  do  so,  if  his  client  be  without  otiier  pro- 
nssional  aaristaoce  on  the  occasion.  (See  S^raoe  v.  Kvvoamt  Beatw  107,  end  BuUdeg  v. 
WHford,  2  CUrk  &  Fin.  102.) 

In  Stones  v.  Parker,  I  was  of  opinion,  though  nothing  of  that  Und  appeared  to 
have  been  stated  by  the  solicitor  to  the  client,  still  that  the  account  could  not  be 
opened,  becaase  the  client  had  ceased  to  employ  Mr.  Parker,  and  when  the  release 
was  given,  he  employed  another  solicitor,  who  examined  the  accounts  [^0]|  for  him, 
whose  duty  it  was  to  know  the  rule,  and  to  inform  him  of  it.  But  there  is  nothing 
of  that  kind  here.  My  opinion  is,  that  if  this  gentleman  had  simply  asked  relief  on 
the  alleffation  that  he  had  executed  a  release  to  the  solicitor,  and  settled  his  accounts 
coQtaimng  items,  which  the  solicitor  knew,  but  the  cli«it  did  not  know,  were  not  by 
lav  chargeable,  he  would  have  been  entitled  to  reliet 

Here  he  has  imputed  fraad,  and  aonght  other  relief,  which  he  his  abandoned.  I 
am  oi  opinion  that  I  ou^ht  to  dismiss  so  much  of  the  biU  as  seeks  to  declare  the 
release  frandtdent  and  void,  and  I  ooght  to  declare,  tJiat,  notwithstanding  the  release, 
the  Plaintiff  is  entitled  to  be  relievea  from  the  charges  which  the  Defendant  was  not 
entitled  to  make ;  and  I  must  refer  the  bill  to  the  Master,  and  reserve  all  other  costs. 

[400]  Pabsdeb  v.  Lizabdi.  Jufy  22, 18i6. 

The  Vice-Chancellor,  by  permission  of  the  Lord  Chancellor,  granted  an  injunction  in 
a  cause  attached  to  the  Bolls  Court.  Held,  that  the  lij^ter  of  the  Rolls  had  no 
antlunity  to  dissolve  it. 

This  cause  was  attached  to  this  Court,  and  the  Master  of  the  Bdls  being  at  the 
Privy  Council,  the  Vice-Cfaanoellor  of  En^j^d,  by  the  permission  of  the  Lord 
CSiancellor,  had  granted  an  injunction. 

Mr.  Tinney  now  moved  to  dissolve  it,  but 

The  Masteb  of  the  Rolu  [Lord  Langdalel  said,  that^  the  order  having  been 
made  by  the  Vic&Otancellor  of  England,  he  had  no  authority  to  interfere  with  it^ 
and  he  declined  hearing  the  application. 

Note. — See  Man  v.  JUeketts^  cmU,  p.  4,  and  the  authorities  there  referred  to. 

[401]  Tbbbdale  v.  Swindell.  Jwm  29,  Jvlg  23,  1846. 

A  reference  m^a/ider  of  exeeptaons  in  an  injunction  case,  upon  an  ex  parte  motion,  is 
re^cdar,  notwithstanding  the  16th  GenenU  Order  of  May  1846,  art.  25. 

This  bill  prayed  for  the  common  injunction.  The  answer  was  filed  on  the  4th 
of  June,  and  exoepti<m8  were  taken  thereto  on  the  29tii  of  June.   On  the  same  day 

Mr.  Giffiard  applied  ex  parte,  upon  affidavit,  for  an  order,  referring  the  exceptions 
Mctonfer,  notwithstanding  the  16th  Order  of  May  1845,  art.  25.   {Ordines  Can.  284.) 

The  MAffRB  of  the  Bolui  made  the  order.  (Sea  Mvggeridge  v.  SUunan^  9 
Bcav.  316.) 

Juiy  23.  Mr.  Roupell  now  moved  to  discharge  the  order  for  irregularity,  as  being 
contrary  to  the  provision  oontained  in  the  General  Order  referred  to. 

Mr.  Turner,  cenir^  said  the  order  had  been  regularly  made  upon  affidavit,  and  that 
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it  iraa  tha  practice  of  tiie  V icft-Chanoellor  of  EogUuid  to  make  snoh  orders  on  (Ik  i 
statement  of  couoseL 

The  Maoter  of  thk  Bolls  [Xord  Langdale]  refused  Ike  motioii,  with 
He  said  that  the  Ckturt  had  power,  m  a  proper  case*  to  dispense  witii  the  strict 
of  the  order  referred  to ;  but  he  thought  that  the  more  correct  mode  <A  drsi ' 
the  order  of  the  29th  of  June  would  hare  been,  to  have  ezjwesaed  it  to  bsre 
made,  "notwithstanding  the  16th  Qeneral  Order  of  lifay  1845,  art.  25." 

[492]  Glazbrook  d.  Gillatt.  /ufy  27,  1846. 

The  petition  of  a  person  not  a  party  to  the  cause  must  state  his  residence,  < 
it  cannot  be  heud. 

A  petition  was  presented  by  Heirchend  Sahooker,  who  was  not  party  to  tbsi 
for  a  stop  order,  but  the  petition  did  not  state  his  residence. 
Mr.  Prior,  in  support  (rf  the  petition. 

Mr.  Beavan  objected  to  the  petition  being  heard,  and  he  stated  that  the  Fe 
was  in  fact  residing  out  of  the  jurisdiction. 

The  Mastkb  of  thx  Bolls  jXord  Langdale]  considered  that  the  hearing  of  | 
petition  could  not  be  proceeded  with,  until  the  nsidence  of  the  Petatumor  nd  ^ 
stated  on  the  petition,  and  he  ordered  it  to  stand  orer. 

Subsequently,  the  solicitor  acting  for  the  Petitioner  undertook  to  be 
for  the  costs,  and  the  petition  was  then  heard  without  further  objection. 


[403]   Tapbell  v.  Taylob.   July  6,  23,  27,  1846. 

A  party  being  in  possession  and  enjoyment  of  the  property  in  question,  vhiAi 
worth  £140  and  £10  a  year,  dispaupered. 


The  object  of  this  suit  was  to  compel  the  Defendant  to  graot  to  the  Pli 
lease  of  property,  upon  which  the  Plaintiff,  on  the  bith  of  an  agreement  to  thski 
had  erected  a  house. 

The  Plaintiff  obtained  an  order  of  course  to  sue  in  formd  pavperis,  upon  ani 
that  he  was  not  worth  £6,  save  the  matters  in  question  in  this  suit.    A  motaoBj 
now  made  to  dispauper.    The  affidavits  as  to  the  value  of  the  Plaintiff's 
furniture,  &c.,  being  above       were  coaflicting;  but  it  appeared  that  the  Pli 
was  in  possession  of  the  house,  and  that  he  and  his  wife,  and  his  brother-in-Iavi 
wife  resided  therein.    It  appeared  to  be  unfinished,  or  a  carcase,  and  that  the  f 
were  not  permanently  laid  down ;  but  it  was  shewn  to  be  customary  to  selli 
carcase  houses  at  what  ia  termed  a  carcase  rent.    It  appeared  also  that  the  h 
question  was  of  the  value  of  XI 40,  and  was  worth  to  be  let  the  annual  sum  of 
beyond  the  ground  rent. 

Mr.  Wiltoock,  in  support  of  the  motion.   The  PUdntifi;  being  in  poaaesston  of  I 
property,  which  is  worth  £140,  and  might  be  let  for  £10  per  annum,  is  not  eati' 
to  sue  as  a  person  not  worth  £5  in  the  wwld:  Speneer  v.  Bryamt  (11  VeMir* 
Independent^  of  the  house,  it  is  proved  that  the  Plaintiff  is  worth  more  than." 

[494]  Mr.  E.  Montagu,  cwMl   The  property  may  be  worth  £140  or  £10  a 
but  the  existence  of  the  suit  prevents  its  being  made  available. 

Being  the  subject  of  the  suit,  it  properly  comes  within  the  exception:  i^B*] 
M'Phmm  (5  Beavan,  p.  485) :  the  other  property  of  the  Plaintiff  is  iKOVsd  to ' 
worth  less  than  £5.    He  also  cited  Peny  v.  fFalker  (1  Y.  &  C.  (C.  C),  672). 

The  Master  of  the  Bolls.  The  only  thin^  which  embarrasses  me  is  the  | 
sion  of  the  property.  The  Pluntiff  is  in  possession  of  the  property,  which  ap 
be  capable  of  being  made  available  for  profit 

Kh*.  Willcook  stated  that  it  appeared  probable  that  the  parties  could  ami^  < 
differences,  and  the  motion  stood  over. 
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July  23.  Mr.  Willcook  obseired  that  the  parties  were  unable  to  oome  to  any 
compromise. 

THX  Master  of  thb  Rolls.  Hand  me  the  affidavits ;  I  will  read  them,  and 
consider  what  order  ought  to  be  made. 

Juip  27.  Tmi  llASTXR  OF  THI  BOLLB  [Lord  Langdale].  I  have  read  the 
affidavits,  and  I  think  I  ooght  to  discharge  the  order  to  sue  as  a  pauper. 

[485]   Hakdlet  v.  Mbtcalfk.   Jfov.  18,  Dee.  0,  1845  ;  /tfn.  U,  1846. 

In  order  to  save  the  expense  of  serving  different  parties,  an  incomdderable  aggregate 
fund  was  ordered  to  be  severed  and  carried  over  to  separate  contingent  aocounts. 

The  teetatrax  directed  her  trustees,  as  soon  as  her  grandchildren  should  respectively 
attain  the  age  of  twenty-one  yews,  to  transfer  into  each  oi  their  names  the  sum  of 
£200  steriinj^  to  vhom  she  gave  and  bequeathed  the  same  aooordingly,  and  if  there 
ahould  be  any  surplus  monies  remaining,  to  divide  the  same  amongst  her  said 
grandchildren. 

There  was  a  deficiency  of  assets,  and  the  only  sum  to  provide  for  these  le^icies 
WIS  £463  3  per  cents. ;  and  there  were  eleven  in&nt  gruidchildren  to  participate 
in  it 

One  of  the  children,  Mary  Ann  Walker,  attained  twenty-one,  and  a  petition  was 

Cnted  by  the  children,  prayin^^  payment  of  one^leventh  of  the  fund  to  Mary  Ann 
:er,  and  that  one^leveoth  might  be  transferred  to  the  separate  account  of  each 
of  the  remaining  ten  infant  legatoas,  to  an  aocoant  to  be  intituled  ''the  contingent 
I^acy  account.' 

Mr.  Freeling,  in  support  of  the  petition.  The  contingent  share  of  each  child 
amounts  to  about  £45,  and  if  service  on  the  executor  and  the  other  parties  be 
required  eveir  time  a  child  attains  twenty-one  and  apidies  for  his  shaie,  tiie  fund  will 
be  wholly  exhausted  in  costs ;  but  if  the  funds  be  carried  over  to  separate  contingent 
aeconnts,  that  result  may  be  avoided. 

Mr.  Renshaw,  for  the  surviving  executor,  supported  the  apfdication. 

Thb  Master  of  the  Iwlls  [Lord  Lanedale}.  Where  an  aggregate  fund 
is  subject  to  contingencies,  it  is  generally  Kept  together,  until  the  contingeneiea  happen, 
and  a  party  becomes  absolutely  entitled. 

Here  the  only  contingency  is  the  attaining  twenty-one.  On  attaining  that  age, 
each  acquires  an  absolute  interest.  The  point  is  whether  the  shares  can  be  carried  to 
sepuBte  accounts  so  headed  as  to  prevent  the  fond  being  paid  outj  unless  the  legatee 
attains  twenty-one. 

It  is  a  great  object  to  save  these  parties  the  expense ;  and  I  will  enquire  whether 
it  can  be  done :  I  am  disposed  to  assist  them. 

Jan.  14,  1846.  Thk  Master  of  the  Rolls  ordered,  that  one-eleventh  of  the 
residue  be  paid  to  the  adult  grandchild,  and  that  one-eleventh  be  carried  over  to  an 
account,  to  ne  intituled,  "The  Account  of  the  Plaintiff  Amelia  Handley,  contingent 
on  her  attaining  the  age  of  twenty-one  years ; "  and  he  made  a  similar  order  as  to 
the  ODfr«leventh  of  the  other  infant  grandchildren.  The  order  proceeded  thus :  "  And 
in  case  of  the  persons  to  whose  accounts  the  said  shares  in  the  said  residue  of  the 
said  !Bank  annuities,  so  to  be  carried  over  as  aforesaid,  should  die  under  the  age  of 
twenty-one  years,  or  attain  that  age,  they,  or  any  pereons  interested  in  the  said  Bank 
aoDuities,  respectively,  are  to  be  at  liberty  to  apply  to  this  Court  as  they  shall  be 
advised."   (B^.  Lib.  1845,  A.  fo.  407.) 

[497]  Ghost  p.  Waller.   Upton  v.  Waller.   March  5,  6,  1846. 
[See  In  re  Bellamy  aitd  Metropolitan  Board  of  Worlcs,  1883,  24  Ch.  D.  394.] 

Where  trustees  for  sale  sell  the  trust  property,  and  place  the  conveyance,  executed  by 
them  and  having  their  receipt  endorsed,  in  the  hands  of  a  solicitor,  who  receivee 
and  misap^es  ue  purchase-money,  they  are  liaUe  for  a  breach  of  trust. 

A  muriage  neing  in  contemplation,  A.  B.,  the  intended  wife,  conveyed  property  to 
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tnuteea  for  herself  uDfcU  marriage,  and  Uieo  to  her  separate  use,  for  life,  without 
power  of  antioipatioD,  and  subject  to  certain  interests  to  her  husband  and  chiklren, 
if  any,  for  herself.  Before  the  marriage  took  effect,  the  trustees  committed  a 
breach  oi  trust,  against  which  A.  B.  by  her  solicitor,  gave  an  indemnity.  The 
marriage  took  effect  two  years  after  the  settlement,  and  tiie  husband  died  without 
children.  Held,  that  the  indemnity  was  valid  and  subsisting  and  that  the  tnuteea 
had  been  reloased  from  their  lialnlity. 

Mary  Field,  bong  entitled  to  a  moisty  of  some  freehold  property  at  Bath,  had,  in 
May  1837,  agreed  to  sell  it  to  the  owner  of  the  other  moietv. 

In  1838  a  marriage  was  agreed  upon  between  Mary  Field  and  James  Ghosl^  and 
a  settlement,  dated  in  August  1838,  was  executed,  by  which  the  property  was 
conveyed  to  Waller  and  Young,  to  the  use  of  the  Plaintiff  and  her  heirs  until  the 
marriage.  The  trustees  had  a  power  of  sale  which  was  capable  of  being  executed 
before  or  after  the  marriage,  and  they  were  to  lay  out  the  proceeds  (after  paying  £70 
to  Mary  Field)  in  the  consols,  and  stand  possessed  thereof  on  the  trusts  of  an 
indenture  of  even  date.  These  trusts  were  declared  to  be  for  Mary  Field,  her 
executors,  &&,  until  marriage,  and  afterwards  for  the  separate  use  of  Mary  Field  for 
life,  without  power  of  anticipation,  and  after  her  decease,  upon  oertain  trusts  for  the 
husbukd  and  children,  and  in  default,  for  Mary  Field. 

Some  delay  took  place  in  the  solemniEation  of  tiie  marriage,  and  in  the  meantime 
the  sale  of  the  estate  was  oompleted.  Both  Mary  Field  ana  the  trustees  woe  made 
parties  to  and  exeouted  the  conveyance,  dated  [498]  the  14th  of  September  1838, 
and  the  trustees  alone  signed  the  receipt  for  the  purchase-money  indorsed  thereon. 
The  trustees  handed  back  the  conveyance  to  Mr.  Osbaldeston,  the  solicitor  of  Mary 
Field,  who  completed  the  purchase,  and  received  and  retained  the  punshaae-money, 
and  the  same  was  lost  by  his  subsequent  bankruptcy. 

Proceedings  were  taken  against  Osbaldeston  by  and  in  the  name  of  Mary  F^eld, 
to  recover  the  amount ;  but  there  being  a  difficulty  in  sustaining  this  action  in  her 
name,  an  application  was  made  to  the  solicitor  of  the  trustees,  for  permissim  to  use 
their  names  in  another  action  ^;ainst  Osbtddeston.  They  consented,  on  receiving  an 
indannity  from  die  eosts  and  a  discharge  from  idl  lialnlity  in  regard  to  the  money, 
if  assy  existed,  and  this  Mary  Field  agreed  to.  Aooordingly,  Mr.  WooUey,  her 
solicitor,  after  conferring  with  her  and  obtaining  her  assent,  wrote  to  Uie  teiistees  a 
letter,  dated  the  2l8t  of  Januaiy  1840,  which  was  as  follows : — 

"  Upon  your  sending  me  a  copy  of  the  trust  deed,  and  the  trustees  assisting  to 
make  an  arrangement  of  the  present  action  of  Field  against  Osbaldeston,  and  in 
failure  of  effecting  an  arrangement  to  the  satisfaction  of  the  trustees  and  Miss  Field, 
to  immediately  give  instructions  to  me  to  commence  an  action  against  Mr. 
Osbaldeston,  in  we  name  of  trustees,  for  the  purpose  of  receiving  the  money,  on 
these  conditions,  she,  Mary  Field,  hereby  autiiorizes  me  to  give  up  all  claims,  if  any 
she  has,  against  her  trustees,  for  ne^igence  or  otherwise,  in  regard  to  the  trusts 
created  by  the  deed  of  trust  bearing  date  the  6th  and  7th  of  August  1838,  and  to 
indemnify  the  trustees  against  all  eosts  and  charges,  at  any  time  incurred  the 
said  [^9]  Mary  Field  in  the  name  of  the  said  trustees,  relative  to  this  claim  on 
Osbameston." 

The  trustees  (in  the  opinion  of  the  Court)  otmiidied  with  their  part  of  the  agree- 
ment.  Afterwards,  in  M&y  1840,  the  marriage  took  place  between  Mary  Fiela  ai^ 

Ohost 

The  money  was  lost  by  the  bankruptcy  of  Osbaldeston,  and  this  bill  was  filed  in 
April  1842  to  make  the  trustees  responsible  for  the  amount.  Ghost  died  in  January 
1843,  and  there  were  no  children  of  the  marrii^.  His  widow  married  again  to 
Upton,  and  a  supplement^  bill  was  thereupon  filed  by  her  by  her  next  friend. 

Mr.  Kindersley  and  Mr.  Hetherington,  for  the  Plaintiff. 

Mr.  Boupell  and  Mr.  Henry  Stevens,  for  the  Defendants. 

Mr.  Kindersley,  in  reply. 

The  Mastkb  of  the  Boltjs.  Gases  of  this  kind,  where  the  Court  has  to  deter- 
mine which  of  two  innocent  parties  is  to  sustain  a  loss,  mast  be  attended  wilA  great 
hardship. 
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Id  casea  of  breaches  of  trust,  it  is  of  great  importance  to  the  community,  that 
trustees,  who  take  on  themselves  the  protection  of  the  property  of  others,  should 
be  made  to  feel  that  they  will  be  held  liable  for  trust  property  which]  is  lost,  by 
their  acts  of  omission  or  commission,  and  that  such  liability  will  be  enforced  against 
them.  That  being  the  lialnlity  of  trustees,  it  is,  on  the  other  hand,  of  {j^wt  import- 
ance to  take  care  that  trustees  are  not  chugged,  unless  they  are  diik[000]-tinotly 
proved  to  have  been  gnOty  of  some  act  of  omiflmcm  or  oommianon.  If  it  were  other- 
wise, no  mftn  would  ever  become  a  trustee,  and  all  the  benefit  and  protection  which 
result  from  that  office  would  be  lost. 

Here  the  trustees,  being  asked  to  execute  the  conveyance  and  sign  the  receipt, 
did  it  accordingly,  and  placed  the  conveyance  in  the  hands  of  Osbaldeston.  By  that 
means,  they  enabled  him  to  receive  the  purchase-money.  The  execution  of  the  con- 
veyance and  the  signing  of  the  receipt  were  the  only  erounds  on  which  Osbaldeston 
could  demand  payment  from  the  purchaser,  and  he,  in  fact^  obtained  possession  of  it 

these  means.  I  am  of  opinion,  tiiat  the  money  which  they  enabled  Osbaldeston 
to  receive  was  subject  to  such  trusts  as  might  arise  from  the  settlement,  and  that  the 
trustees  became  liable ;  for  they  authorized  the  payment  of  the  money  to  Osb^eston, 
instead  of  tiding  poasesaioo  of  it  and  investing  it  in  the  trusts  <a  the  settlement. 
They  afterwaidB  received  tiie  indemnity  d  the  3l8t  of  January  1840,  which,  it  is 
said,  was  destroyed  by  the  snfaeeqaent  conduct  of  their  solicitor.  I  will  read  over 
that  part  of  the  case.  If  I  shonld  be  of  c^nion  ^t  this  indemnity  is  not  gone,  the 
loss  will  ial\  on  the  Plaiutiff,  otherwise  the  Defendants  will  be  the  sufferers. 

March  6.  The  Master  of  the  Rolls  [Lord  Langdale].  I  have  read  these 
papers,  and,  on  the  first  point,  my  opinion  is  not  altered.  I  continue  to  think,  that 
the  trustees  did  make  themselves  liable  for  the  sum  of  X860,  by  executing  the  deed 
and  signing  the  reoeipt,  which  induced  the  parties  to  pay  the  purchase-money  to  Mr. 
Osbaldeston. 

[B011 1  am  of  opinion,  further,  that  the  letter  of  the  21st  of  January  1840,  by  its 
force  and  effect,  so  far  as  the  Plahitiff  is  concerned,  released  the  trustees  from  the 
liability  which  t^ey  had  incurred.  It  was  not,  and  could  not  be,  a  general  release, 
for,  as  the  matter  then  stood,  the  settlement  having  been  executed  in  oontemphition 
of  a  muriage  which  had  not  then  taken  place,  and  though  the  oolr  trust  and  doty 
before  die  milrriage  was  for  the  Plaintiff  herself,  yet  there  were  otner  persons  who, 
in  the  event  of  &  marriage,  might  have  become  interested  in  the  property,  and  in  the 
performance  by  the  trustees  of  their  duty.  It  could  not  therefore  be,  and  was  not,  a 
release  of  the  trustees,  as  respects  the  interests  which  might  afterwards  arise.  I  think 
the  conditions  of  the  release  are  distinctly  stated  in  the  letter,  and  these  having  been 
fulfilled,  the  trustees  were  no  longer  liable  to  the  Plaintiff. 

The  next  question  is,  whether  what  subsequently  happened  {^ed  them  in  a 
different  situation ;  and,  after  giving  my  best  attention  to  the  subject,  I  am  of 
opinion  that  the  trustees  did  not  do  anything  which  had  the  effect  of  depriving  tfaem 
<n  the  benefit  of  the  indemnity.  It  is  a  grievous  thing  for  the  Plaintiff,  but  1  think 
she  is  not  entitled  to  the  relief  she  asks  against  the  Defendants. 

Betoe  I  read  the  {deadings,  it  occurred  to  me,  that  althoueb  the  Plaintiff  might 
not  be  entitled  to  the  relief  die  asks,  yet  she  ought  not  to  oe  charged  with  costs ; 
on  a  careful  consideration,  however,  of  this  bill,  I  think  that  it  does  not  contain  any 
true  stetement  of  the  facts,  and,  on  more  than  one  occasion,  there  is  a  misre[nresenta~ 
Hon  of  facts,  which  must  have  been  known  to  her  advisers.  Considering  this,  and 
that  the  principal  and  only  point  is  not  prominently  brought  for-[60i^ward,  but 
mixed  up  with  vague  ohargei^  I  am  of  (^nion  that  the  bill  must  be  dismissed  with 
costs. 

Mr.  Roupell  said,  that  the  next  friend  was  under  sentence  of  transportation,  and 
he  asks  the  codts  of  the  trustees  out  of  the  other  trust  funds. 

The  Mastbs  of  the  Rolls.  Let  that  circumstance  be  mentioned  again,  if  any- 
thing is  to  be  founded  on  it.   I  do  not  think  I  can  do  anything  vrith  it  at  present. 
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£602]   Benbon  v.  Lamb.   March  1846. 
[S.  C.  15  L.  J.  Ch.  218.] 

Though  tome  may  not  be  of  tiie  essenoe  of  the  oontraot^  yet  upon  nnreanoable 

on  the  part  of  a  vendor  in  ocnnideliing,  the  purchaiaer,  upon  giving  uatin, 

rescind  the  oontiract. 
It  being  one  of  the  terms  of  a  contract  between  vendor  and  purchaser,  thit 

parties  were  to  join  in  the  conveyance,  the  Court  would  not  enter  into  the 

whether  Uiey  were  necessary  or  proper  portieB. 

The  Plaintiff,  Benson,  was  mortgagee  of  some  property  of  which  he  had  s 
of  sale.   The  mortgagor  became  bankrupt,  and  ^e  Plainaff  thereapm  mtde 

'to  sell  the  property. 

In  July  1843  the  Defendant,  Lamb,  who  was  tenant,  entered  into  a  nc 
to  become  the  purchaser  for  £750.  An  agreement  was  prepared,  though  not 
by  the  parties ;  but  a  subsequent  correspondence  took  place  between  them 
solicitors,  which  the  Plaint^  insisted  formed  a  valid  binding  contract 
denied,  and  was  the  subject  of  controversy  in  this  suit.  It  is  unneoessaiy  to 
this  long  correspondence.  It  is  sufficient  to  state  that  the  Court  came  to 
elusion,  that,  if  there  were  a  binding  contawit  entered  into  by  Lamb,  one 
stipulations  was,  that  the  usienees  of  the  mortgagor  should  etnunir  in  the  tmr 
and  that  the  purchase  should  be  com-[603]-pleted  on  the  29th  of  September, 
if  the  vendor  should  be  unable  to  obtain  the  concurrence  of  the  "  requisite 
each  party  to  the  contract  should  be  at  liberty  to  rescind  it  at  ten  days'  DOtke. 

It  appeared  that  the  abstract  had  been  sent  and  the  conveyance  pre[ 
that,  after  some  discussion  as  to  the  obligation  of  the  vendor  to  obtain  the  < 
of  the  assignees,  the  Defendant's  solicitors,  for  the*convenience  of  the  other 
cured  the  execution  of  the  conveyance  by  one  of  the  assignees,  and  returned  it 
26th  of  September  1843. 

The  concurrence  of  the  other  assignees  not  having  been  obtained,  the 
Lamb,  on  the  24th  of  November  1843,  gave  notice  to  t^e  Plaintiff  to  ■ 
contract  at  l^e  expiration  of  ten  days,  "  in  consequence  of  the  requisite  partiei 
to  oonour  in  the  conTeyanoe." 

The  intended  purchase-money,  which  had  remained  idle  pending  the  dthj, 
January  1844,  invested  in  the  purchase  of  another  house,  for  the  purpose  of  c 
Lamb,  who  was  a  schoolmaster,  to  follow  his  occupation. 

Matters  remained  apparently  dormant,  but,  in  March  1844,  the  assignees 
the  conveyance,  and  a  request  was  made  to  the  Defendant,  Lamb,  to  complete^ 
he  refused,  and  this  bill  was  filed  on  the  Ist  of  June  1844,  for  a  specific  porf 
of  the  agreement. 

The  I)ill  was  filed  not  only  against  Lamb,  but  against  Donne  and  CStsries 
and  the  way  in  which  the  latter  were  connected  with  the  transaction  was  ss 
On  the  marriage  of  Lamb,  a  sum  of  £500  [504]  belonging  to  his  wife  wsa 
Donne  and  Charlw  Buss,  in  trusty  wit^  the  consent  of  the  wife,  to  invest  in 
ment  or  real  security  or  in  the  purchase  of  land ;  and  it  was  intended,  that 
together  with  an  addition  thereto,  should  be  invested  in  (be  propeaty  io 
and  the  contract  had  been  entered  into  by  Lamb  with  that  view.  It  was  in  ' 
Plaintiff,  that  the  contract  had  been  entered  into  on  behalf  of  the  tmstees ; 
was  not  made  out ;  and  the  only  thing  relied  on  to  fix  them  was,  that  Cb- 
aoted  as  the  clerk  of  Lamb's  solicitor  on  the  occasion ;  and  that  he  had 
of  the  correspondence,  jind  had  settled  the  draft  conveyance,  and  inserted 
names  of  the  trustees  in  lieu  of  that  of  Lamb. 

The  cause  now  came  on  for  hearing. 

Mr.  Teed  and  Mr.  Batten,  for  the  Plaintiff,  contended,  that  there  wis  « 
binding,  and  subsisting  contract ;  that  time  was  not  of  the  essence  of  the 
Setm  V.  Slade  (7  Ves.  265),  SadcUffe  v.  WarnngUm.  (12  Ves.  326) ;  and  that 
chaser  had  no  right  to  rescind  the  contract,  for  the  vendor  had  a  full  po««  ^ 
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wfaidi  randerad'  the  conourrenm  <4  tbfi  assignee  unneceuuy ;  bendM  whiefa,  the  vendor, 
viUi  u  litde  dday  as  pdasiU^  bed  nltimamy  woeured  their  oonouirenoe ;  that^  ther«> 
ion,  the  D^endmnti  were  now  bound  to  oomiuete  the  contract 

Mr.  Kinderslej  and  Mr.  W.  R,  Ellis,  for  Lamb,  contended,  first,  that  there  was  no 
binding  contract;  secondly,  that  if  there  were,  it  was  an  express  term  that  the 
assigneee,  whether  necessary  parties  or  not,  ^ould  [006j  concur  in  the  conveyance ; 
tiiimly,  that,  not  having  procured  their  concurrence  within  a  reasonable  time,  the 
Defendant  had  a  right  to  rescind  the  contract,  if  any ;  Taylor  v.  Brown  (2  Beavan,  180), 
Kmgv.  frU8im{l);  and,  fourthly,  that,  under  tke  ciroumstances  <^  this  case,  l^ere 
voald  be  so  muoh  hardship  in  compelling  a  apeoifie  performance,  that  the  Court  would 
not  interfere. 

iSi.  Turner  and  Mr.  Rudall,  for  the  trustees.  There  is  no  contract  proved  as 
between  the  Plaint  and  the  trustees :  the  mere  ^t  of  one  ta*ustee  acting  as  derk  of 
Lamb's  solicitor  is  insuffident  to  bind  him,  and  no  autiiority  for  him  to  act  for  Donne, 
the  other  trustee,  is  shewn.  If  any  contract  existed,  it  was  determined  by  the  notice. 
Again,  it  would  be  a  breach  of  trust  for  the  lanistees  to  invest  the  trust  money  without 
the  consent  of  the  wife,  which  she  now  refuses,  and  this  Court  will  not  compel  a  party 
to  commit  a  breach  of  trust 

Mr.  Teed,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdale].  I  do  not  know  from  the  trans- 
actions which  took  place,  whether,  at  the  beginning  of  the  negotiation,  the  parties 
who  seem  to  have  had  great  confidence  in  each  other,  did  or  did  not  inteiid  to  enter 
into  a  binding  legal  contract.  If  that  were  their  intention,  it  is  to  be  regretted  that 
ther  did  not  state  t^e  terms  in  writing,  and  sign  an  agreement  in  such  a  way  as  to 
man  it  landing  under  the  Statute  of  rrauds.  That  is  not  the  course  they  pursued : 
they  entered  into  a  eorrespondrTfiOQ-ence,  whiob,  whether  it  amounts  to  a  binding 
contract  or  not,  is  far  from  free  from  doubt  I  think  the  parties  at  one  time  thought 
it  did.  It  is  of  some  importance  to  see  what  is  to  be  collected  from  all  these  letters 
as  to  the  point  principally  in  dispute ;  and  I  am  of  opinion,  looking  at  the  whole 
correspondence,  tnat  it  was  intended  that  the  assignees  should  concur  in  the  convey- 
ance. One  party  thought  it  necessary  for  the  purpose  of  obtaining  a  good  title,  or, 
vhat  was  equally  important^  to  secure  him  from  any  future  litigation ;  and  the  other 
side  was  of  opinion  that  it  was  unnecessary,  thoi^h  they  were  not  unwilling  to  procure 
the  concurrence  of  the  assignees ;  but  it  was,  i  think,  ultimately  the  noderstanding 
on  both  sides,  that  the  concurrence  of  the  assignees  should  be  obtained.  Such  being 
the  agreement^  I  will  not  enter  into  the  question  whether  they  were  proper  or  neoes- 
»ry  parties :  it  is  enough  to  say,  that  one  of  the  terms  of  the  contract,  if  Uiere  were 
uiy  contract,  was,  that  they  should  be  parties. 

The  draft  conveyance  was  prepared  and  sent  by  the  Plaintiff's  solicitors  to  the 
Defendant's  solicitor,  who,  for  the  convenience  of  ute  Plaintiff's  solicitors,  procured 
the  execution  by  one  of  the  assi^ees,  and  returned  the  deed  on  the  26th  of  Sep- 
tember. The  PUinliff  and  his  solicitors  professed  to  be,  and  were,  desirous  of  pro- 
euring  the  concurrence  of  the  other  assignee,  and  then  made  a  request  to  the  official 
assignee,  who  created  the  difficulty  ^  and,  whatever  endeavours  were  made  to  pro- 
cure their  concurrence,  we  find,  that,  from  the  26th  of  September,  when  the  engrossed 
deed  was  returned  signed  by  one  of  the  assignees,  to  tne  29th,  when  the  contract 
was  to  be  comi^eted,  and  even  down  to  the  21th  of  November  1843,  when  the  notice 
was  given,  or  lor  two  months,  nothingwas  effectually  done.  I  quite  agree  that  the 
mere  mentioning  the  29th  of  Seih[607]-tember  as  the  day  for  the  completion  oi  tiie 
contract,  did  not  make  time  of  the  essence  of  the  contract ;  but  where  a  oonteaet  is 
to  be  completed  by  an  act  to  be  done  by  the  vendor,  the  time  for  performing  it  is  not 
to  be  indefinite.  Here  the  vendor  was  to  have  procured  the  concurrence  of  the 
aesi^ees :  for  two  months,  he  did  nothing,  and  then  the  Defendant  gave  notice  to 
do  It  in  ten  days,  or  to  rescind. 

The  question  is,  whether  he  was  right  in  thus  proceeding,  on  the  notion  that, 
after  the  lapse  of  time,  the  assignees  had  refused  to  concur. 

(1)  6  Beavan,  124 ;  and  see  fFood  v.  MachUj  5  Hare,  158 ;  Heaphy  v.  Hill,  2  Sim. 
&  St  29 ;  fTatsM  t.  Seid,  1  Russ.  &  Myl.  236 ;  and  Gvest  v.  Homfray,  5  Ves.  818. 
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I  think  that  the  notice  waa  kwfully  given  by  the  I>Qfendant,  and,  ^e  tame  having 
e:9ired,  the  contract  ia  at  an  end.  In  some  of  theae  oases  it  has  happened,  that  afto- 
the  time  at  which  a  party  has  given  notice  to  put  an  end  to  the  contract,  some  treaty 
or  negotiation  has  taken  place  which  has  quahfied  the  effect  of  the  notice.  I  find  no 
snoh  wing  in  the  present  case. 

.^jain,  as  regutls  the  tmstees ;  there  waa  no  contract  with  them,  unleaa  Lamb 
was  ueir  agent,  which  ia  not  in  any  way  proved.  To  say  that  the  atttvn^B  olerk 
was  ac^g  80  aa  to  bind  his  oo-tnutee,  would  be  going  too  far. 

I  am  of  oianion  that  this  agreement  (if  there  were  an  agreement)  cannot  now 
be  spectfcally  perfonned.  It  may  entitle  the  Plaintiff  to  duat^goi,  and  nothing  which 
paaaea  here  will  affect  ^t  right. 

The  bill  must  be  dismisMd  wit^  eosts,  bat  without  prejudice  to  any  aetMm  the 
Plaintiff  may  be  advised  to  bring. 


[B06]  Ahbboss  v.  Thb  Gvabdians  of  the  Poob  of  thx  Dummow  Union. 

March  9,  11,  1846. 

[See  Kirk  v.  Ouardiang  of  Bromley  Union,  1846,  2  Ph.  648 ;  41  £.  R  1093  (with  note).] 

A  builder  entered  into  a  contract  to  build  an  union  workhouse  on  certain  specified 
terms,  but  became  bankrupt  before  it  was  completed,  amd  it  was  finished  by  the 
guardians.   A  Inll  by  the  asaignees  to  have  an  account  takm  of  what  had  been 
done,  was  dismissed  with  costs,  on  the  ground  that  it  was  not  a  proper  subject  for 
•  a  suit  in  equity. 

This  bill  waa  filed  by  the  assignees  of  Ward,  a  builder,  a^nst  the  Guardians  of 
the  Bunmow  Union,  and  Messrs.  Scott  &  Mofiatt,  their  architects,  under  tiie  follow- 
ing ciicumatances : — 

In  December  1836  the  guardians  determined  on  building  a  workhouse,  and 
they  employed  Messrs.  Soott  &  Moffatb  es  architeots,  who  pr^iared  the  ^ans  and 
specifications. 

Ward  contracted  to  perfom  Uie  works,  accordingto  the  specifications,  for £B&30, 
upon  the  twma  of  a  written  contract,  dated  the  31st  Deoembw  1838,  by  which  it  was 
stipulated  that  die  whole  should  be  competed  before  the  1st  SeptemMr  1839.  The 
wwks  were  to  be  under  the  superintendence  of  tiie  architects,  and  any  alteiM3<ais, 
additions,  or  omission^  were  to  be  valued  by  them.  The  guardians  agreed  to  pay  £15 
per  cent,  on  the  work  actually  done,  and  the  remainder  within  three  months  after  com- 
pletion, and  if  Ward,  from  any  cause  whatever,  should  be  prevented  or  delayed  in  the 
works,  according  to  the  agreement,  or  should  not  proceed  to  the  entire  satuifactioD  of 
the  architects,  they  were  empowered  to  give  him  three  days'  notice  of  their  inten- 
tion to  employ  other  workmen,  A  pen^ty  of  £20  a  week  was  imposed,  in  case  of 
non-completion  before  the  1st  of  September  1839,  and  the  decision  of  the  architects  in 
respect  to  the  amount,  state,  and  condition  of  the  works  under  the  stipulations,  and 
in  respect  of  [609]  any  question  as  to  their  construction,  &c.,  was  declared  to  be  final 
and  conclusive. 

On  the  28tli  of  January  1840  Ward  entered  into  a  second  oontiract  wiUi  the 
guardians,  for  the  fixtures  and  fittings,  to  be  completed  before  ^e  24th  of  June  IS40, 
and  at  a  price  to  be  ascertained  by  two  surveyors,  one  to  be  chosen  by  each  party. 

Ward  proceeded  with  the  works ;  but  before  they  were  finished,  and  on  the  26th 
of  June  1840,  he  became  bankrupt.  His  creditors  immediately  agreed,  that  the 
assignees  should  complete  the  works,  and  gave  notice  to  the  guardians ;  but,  on  the 
SOtn  of  June  1840,  the  architeots  gave  notice  to  Ward,  that  in  consequence  of  his  not 
having  proceeded  in  the  works  to  their  satisfaction,  according  to  the  contract  with  the 
guardians,  they  would,  at  the  expiration  of  three  days,  emfdoy  other  workmen  to 
complete  the  same  by  measure  and  value,  according  to  the  terms  and  stipulatHHia  of 
the  contract. 

The  architects  employed  other  workmen,  who  according^  proceeded  and  cnn- 
ideted  the  works,  and  they  ascertained  the  balance  due  to  Ward  as  follows:— The 
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whole  works,  sooording  to  the  specification,  together  witii  the  extra  work  to  be  per- 
formed under  the  second  contract,  as  valued  by  the  architects,  amounted  to  £7881, 
14s.  lOd. ;  the  works  done  by  the  guardians  to  complete,  amounted,  according  to  the 
valuation,  to  X11G2,  9a.  4d.,  and  this  sum,  together  with  £6500  received  by  Ward  on 
aooount,  being  deducted  from  the  £7881,  14b.  lOd.,  left  a  balance  of  £229,  fis.  6d. 
due  to  the  aSBiCTees,  which  the  guardians  offered  to  pay.  The  assignees  disputed 
the  aoearacy  of  the  amount ;  a  correspondenee  took  plaois,  and  ultimately  this  biU  was 
filed,  io  September  [610]  1811,  sAainat  the  above  partie^  praying,  in  substance,  that 
a»  aecount  might  be  tuen,  ana  that  the  guordiaiu  mignt  be  decreed  to  pay  the 
balanoe,  and  that  Scott  &  Moflhtt  mi^t  pay  the  costs. 

The  Plaintiffs  insisted,  that  the  balance  had  been  inaccurately  asoutained,  that 
delay  had  been  oocaaioned  by  discussions  of  the  guardians  as  to  variadons  in  the 
l^ans,  by  alterations  and  aaditions  in  the  specifications,  and  by  the  delays  and 
neglects  of  the  architects  and  the  clerk  of  the  works  in  furnishing  working  plans,  &o. 
They  insisted,  that  the  notice  given  to  Ward,  after  the  bankruptcy,  was  invalid,  and 
that  all  the  subsequent  proceedings  of  the  guardians  were  improper,  and,  by  their 
bill,  they  specified  items  of  undercuu'ge,  as  for  a  change  in  the  ntoation  of  a  well,  and 
die  use  of  bricks  of  a  deseripticm  different  from  those  originally  agreed  on,  in  respect 
of  which  the  Plaintiffs  insisted  the  diarges  ought  to  be  increased. 

Mr.  Walpole  (in  absence  of  Mr.  Turner),  for  the  Pbuntiffb,  ar|;ued,  tiiat  this 
was  a  case  <n  a  complicated  account,  uid  a  proper  subject  to  be  enquired  into  here. 
He  asked  that  an  account  might  be  taken  of  the  works  and  extra  works,  and  of  those 
complete  and  incomplete  at  the  date  of  the  bankruptcy,  and  an  account  of  the  pay- 
ments to  Ward,  and  that  the  balance  might  be  ascertained  and  paid,  and  that  this 
might  be  accompanied  with  a  declaration  of  the  Court,  that  Ward  was  not  bound  to 
pay  penalties  for  the  non-completion  of  the  works  within  the  time  specified,  and  that 
the  clause  making  the  decision  of  the  architects  conclusive  was  not  binding  on  the 
Plaintiffs.  He  cited  Hiemv.  MUX  (13  Ves.  114),  [611]  /TtAbuum  v.  Btal  (4  Mad.  408), 
and  Bodte  v.  MorgeJX  (2  Sob.  &  Lef.  721),  as  to  the  effect  of  the  prayer  for  general  relief. 

Mr.  Kindersley  and  Mr.  Qoodeve,  for  the  Defendants,  contended  that  the 
Plaintiffs'  case  was  the  premier  subject  for  an  action  at  law,  and  not  for  a  suit  in 
equity. 

Mr.  Turner,  in  reply,  argued,  that  this  was  evidently  a  case  in  which  it  was  oom- 
netent  for  the  Defendants  to  tiirow  so  many  difficulties  in  the  Plaintiffb'  way  in  a 

Court  of  law,  that  it  would  be  hopeless  for  them  to  expect  to  obtain  justice  there. 
He  also  ai^ed,  that  the  contract^  not  being  under  the  seal  of  t^e  corporate  body, 
coqld  not  be  sued  upon  at  law,  and  that  this  rendered  it  neoeasary  to  come  to  a  Court 
<rf  Equity  for  relief. 

Thk  Masteb  or  THK  Rolls  [Lord  Langdale].  The  question  in  this  case  is  simply 
tiiis : — Whether  this  tradesman's  bill  is  of  such  a  nature,  Uiat  it  ought  to  be  examined 
in  a  Court  of  Equity,  or  whether  there  is  sufficient  ground  for  having  an  aooount  taken 
in  a  Court  of  Equity  of  the  dealings  bt  tween  these  parties. 

The  Pluntifis  in  this  cause  are  t^e  assignees  of  the  builder  who  was  employed  by 
tiie  Defendants,  the  Ouardians  of  the  Dunmow  Union,  to  make  certain  buildings  under 
one  contract,  uid  to  furnish  certain  fittings  under  another  contract.  He  was  pro- 
ceeding at  the  same  time,  with  the  works  comprised  in  the  two  contracts,  and 
became  a  bankmpt  before  he  bad  completed  the  works  which  were  the  subject  of 
specification  and  of  particular  value.  The  Guardians  of  the  Union  made  out  an 
account,  in  which  they  admitted  [612]  themselves  to  be  indebted  to  the  bankrupt  in 
the  sum  of  £229.  That  sum  was  offered  by  tbem  to  the  assignees  of  the  bankrupt, 
who  were  not  satisfied,  and  they  filed  a  bill  in  equity  to  have  the  matter  set  right,  to 
recover  a  larger  sum. 

That,  I  brieve,  is  the  whole  substance  of  the  case  between  the  parties.  When  we 
look  at  die  particulars,  we  find  nothing  which  takes  it  out  tA.  that  simple  sort  of  case, 
There  are  <tften  cases  (1)  in  which  tus  Court  finds  it  vwy  difl&cutt  to  determine. 


(1)  DmoiddU  v.  BaUig,  6  Vea.  136 ;  Bint  v.  Pcirn,  4  Price,  339 ;  Eing  v.  Rosiett, 
2  Y.  &  Jer.  33;  Frietea  r.  Dm  SaiUot,  lY.&J.  674;  Boala  v.  Orr,  1  Y.  &  Col.  464: 
J>»Aa  V.  ClmuM,  6  Beav.  165 ;  Foky  v.  HUl,  1  VhH  399.  1 
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whether  the  bill  or  aooount  in  dispute  between  the  puiiee  is  a  pit^r  matter  ior  an 
action  at  law  or  for  bill  in  equity.    The  eircumstanoes  render  it  probable,  that  such 
mi^bt  have  been  considered  the  case  here,  especially  considering  Uie  miatahe  into 
which  the  parties  had  led  their  counsel,  with  ^pect  to  the  putioalar  mode  in  which 
the  account  had  been  rendered  and  made  out.   There  were  two  omtraoti ;  <Hie  part 
of  the  first  oonteaot  was  for  doing  certain  specified  works  for"a  certain  ipeeafied  sum ; 
tiie  other  part  was  for  eztara  and  additi(»Ml  works  for  sums  to  be  determinad  in 
a  partiouhv  mod&    The  second  contnot  was  for  fittings.   The  D«fendaats  lAo 
guardians  were  to  advance,  from  time  to  time,  sums  of  money  in  proportion  to  the 
works  done  under  the  specification,  to  the  extent  of  £76  percent.    The  guardians  had 
advanced  money  upon  certificates  of  the  works  done,  which  monies,  at  the  time  of  the 
bankruptcy,  amounted  to  £6600.    The  whole  works  which  he  had  done  exceeded  that 
sum,  and  amounted  to  £6729.    What  they  [6131  thought  fit  to  do,  right  or  wrong, 
was  this : — they  said  £6600  is  the  sum  to  which  the  bankrupt  was  eutiued  under  the 
first  contract^  for  the  specified  work ;  we  will  give  you  credit  for  that  sum,  but  then 
we  must  charge  you  with  the  expenses  necessary  to  complete  the  specked  work 
which  you  were  hound  to  do.    A  valuation  was  made  as  to  that,  and  it  amounted  to 
£1162,  9s.  4d.   They  deducted  this  sum  from  the  £6600,  whioh  left  £6347,  IOil  6d^ 
and  they  then  added  £1084,  6s.  4d.  for  the  mine  d  the  additional  work  undo:  the 
first  oratraot,  and  £297,  S«.  6d.  for  the  valued  work  under  the  second  oontnct. 
These  three  sums  ttwether  amounted  to  £6729,  6s,  fid. ;  and  then  taking  eradit  for 
the  £6600  received  by  the  bankrupt,  it  appeared  clear  enouj^  in  the  result  upon  the 
figures,  that  £229,  6s.  fid.  was  due  to  the  assignees. 

Now,  the  real  point  in  dispute  is  this Is  that  the  value  of  the  different  works  ? 
Is  the  sum  whioh  you  hare  put  upon  the  extra  work  the  right  sum,  or  have  the 
architects  a  right  to  fix  the  sumi  Both  those  questions  are  raised.  First  of  all, 
the  Flaintifb  say,  that  Messrs.  Scott  &  Moflbt^  the  architects,  were  not^  under 
the  terms  of  the  contract,  authorised  to  determine  that ;  and  then  they  say,  that  if 
they  had  a  right  to  do  it,  they  have  done  it  in  some  erroneous  manner  which  ought 
to  be  corrected.  But  are  not  all  these  questitHis  whioh  would  be  more  properiy 
raised  upon  an  action  to  recover  what  was  duel  It  is  said,  thsA  the  case  is  of  saeh  a 
nature,  that  a  number  of  inequitable  obstructions  mi^t  be  raised  in  an  action; 
that  it  might  be  said,  where  is  the  authority  for  this  alteration  in  the  speeificar 
tioni  How  do  you  make  this  or  that  outi  In  short,  that  the  Defendants 
might  quarrel  with  every  item,  and  make  it  necessary  to  come  to  this  Court 
for  an  injunction  to  restrain  the  parties  setting  up  such  [514]  defences.  Has  anything 
of  the  sort  been  yet  sug^ted  ?  There  is  nothing  to  shew  it ;  and  is  it  not  quite  a 
new  ground  of  jurisdiction  to  say,  that  all  these  matters  must  be  determiiied  in 
ChanceiT  by  an  equitable  process  ;  for  although  the  Plaintiffs  have  a  legal  demand, 
and  mi^ht  prosecute  it,  yet  the  Defendants  might,  possiUy,  set  up  difficulties,  and  that 
the  Plaintiffs  oould  not  then  go  on  without  applying  for  an  injunction  to  restrain  the 
Defendants  from  raising  those  difficulties  1 

I  am  of  o|Hnion,  that  this  is  not  properly  a  case  witiiin  the  jurisdiotion  of  a 
Court  of  Equity.  The  proceeding  oueht  to  have  been  in  another  Court,  and,  if 
neeessary,  the  Fiaintifis  might  have  filed  a  bill  of  discovery  or  a  bill  for  ao  injonetifxi, 
or  might  have  sought  any  other  kind  of  assistance  to  enable  diem  to  obtain  justice 
in  a  Court  of  law.  As  this  case  stands  before  me,  I  do  not  think  then  is  any  reason 
for  directing  any  account  in  this  Court 

Notwithstanding  what  is  said  in  support  of  the  bill,  I  think  there  are  many 
improper  and  untrue  charges  in  it  which  have  put  the  parties  to  a  very  great  expense 
in  giving  evidence  on  them.  If  they  were  rightly  inserted  at  first,  they  ought  to 
have  been  expunged  when  the  Plaintiff^  found  that  they  oould  not  be  maintained. 
Where  a  Plaintiff  seeks  a  discovery  oi  several  matters  necessary  for  the  support  of 
his  case,  he  may  be  excused,  and  even  justified,  in  inserting  in  his  HU  chaigaa 
necessary  to  obtain  the  discovery  required ;  but  when,  after  having  obtained  further 
knowledge,  he  finds  that  those  matters  are  not  silch  as  he  had  anticipated,  he  on^t 
not,  as  it  seems  to  me,  to  allow  such  charges  to  remain  on  the  record ;  they  ought 
to  be  expunged  as  soon  as  it  is  found  they  cannot  be  maintained.  (See  BaU  v.  Baie, 
7  Beavan,  638.) 
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[516]  There  is  another  matter  upm  which  I  must  make  an  obeerration :  Why 
were  these  gentiemen,  Messrs.  Soott  and  Mo&t^  made  Befendants  1  Has  the  least 
ezcose  been  given  for  it  ?  Has  any  ground  been  stated  upon  which  costs  could  be 
asked  against  them ;  and  this  is  the  only  possiUe  ground  upon  which  they  oonld  be 
made  parties.  Nothing  of  the  kind.  *It  may  even  be  true,  that  they  were  made 
parties  for  the  purpoee  of  preventing  the  other  Defendanta  from  having  the  benefit 
of  their  evidence ;  but  whether  that  was  the  purpose  or  not,  the  effect  must  have  been 
so ;  and,  as  regards  the  evidence,  which,  in  some  respects,  is  not  so  satisfactory,  on 
behalf  of  the  Defendants,  as  I  think  might  be  wished,  I  must  have  regard  to  this 
circumstance,  that,  by  this  conduct  of  the  Plaintiffs,  the  Defendants  have  been 
deprived  of  evidence  which  would  have  been  most  important 

Under  all  the  circumstances  of  the  case,  I  must  dismiss  this  bill  with  costs. 

Note.— See  Kkk  v.  ne  BromUy  Union,  Y.-C.  E.  10  Nov.  1846,  but  Terened  hy 
the  L.  C.  26th  of  January  1S48. 


Redelivery  of  documents  deposited  in  the  Haster'e  oflSce  ordered,  on  petition,  in  an 
abated  suit. 

In  an  abated  suit,  the  Master  has  not  jurisdiction,  under  the  60th  Order  of  1828,  to 
direct  the  re-delivery  of  papers  deposited  in  his  office. 

This  suit  was  instituted  by  Alderman  and  wife  against  Bannister  and  Monteiro, 
and,  by  the  decree  made  in  February  1830,  an  account  was  directed  to  be  taken,  and 
the  parties  were  to  produce  before  the  Master  all  deeds,  palters,  Ac,  in  their  custody. 

Under  this  decree,  and  on  the  ap[dicati<Hi  of  the  Ptemtdf,  Barrister,  in  Deoember 
1830,  lodged  certain  books  and  papers  in  the  Master's  office. 

The  accounts  in  the  Maaters  office  were  not  prosecuted,  the  last  wamnt  having 
been  taken  out  in  1832.  Monteiro  died  in  1844,  and  his  representatives  had  not  been 
brought  before  the  Court. 

Under  these  circumstances  Bannister  presented  a  petition  praying  the  redelivery 
of  the  papers  deposited  in  the  Master's  office. 

Mr.  Flather,  in  support  of  the  petition,  ar^ed,  that  the  suit  having  remained 
dormant  so  many  years,  the  Defendant  was  entiUed  to  the  redelivety  of  the  papers, 
without  being  put  to  the  expense  of  reviving  tiie  suit. 

Mr.  Rol^  for  the  perscmal  representatives  of  Monteira 

The  Master  or  the  Roxxs  ordered  the  petition  to  stand  over  for  further 

evidence. 

TJiVn  April  18.   The  case  was  again  mentioned. 

Mr.  Turner  and  Mr.  Flather,  in  support  of  the  petition. 

Mr.  Bolt,  for  the  perscmal  representatives  of  Monteiro ;  and 

Mr.  Parker,  for  the  Plaintiff,  did  not  object,  but  submitted  that  the  Master  him- 
self had  authority  to  make  the  order  directing  the  re-delivery,  under  the  60th  General 
Order  of  1828  (Ordinea  Can.  24),  and  that  a  special  application  to  the  Court  was 
unnecessary. 

The  Master  of  the  Bolus  [Lord  Langdale].  I  think  that  the  Master  had  not 
jurisdiction ;  but,  with  the  consent  of  the  Plaintiff,  on  whose  apjdication  the  docu- 
ments were  deposited,  I  think  I  may  now  make  the  order. 

Note. — ^The  following  is  an  extract  from  the  Beavw  MS.,  p.  7 : — "  There  are 
three  cases  in  which  the  Court  will  rader,  though  the  case  is  abated. 
"  let.  For  writings  out  of  Court 

"2d.  For  payment  of  money  out  of  Court  (See  Rowndell  v.  Omrer,  6  Ves.  2B0; 
mrigkt  v.  Miidi^l,  18  Yes.  293 ;  and  Black  v.  Creiffhion,  2  Moll.  662.) 

"  3d.  For  dissolving  injunction  unless  cause,  as  where  the  suit  abates  by  the  death 
of  the  Plaintiff  who  has  an  injunction  against  the  Defendant,  the  usual  order  is,  that 
the  injunction  shall  be  dissolved  unless  the  representatives  of  the  person  dead  shall 
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revive  the  oase  in  a  moDth  after  uotioe."  (See  ChowUk  v.  JHrnett  3  Beavan,  290,  and 
the  cases  io  Uie  notea  to  that  eaae,  and  the  6Sd  Order  of  Afay  1845 ;  Ordinei 
Can.  307.) 


Under  a  commoa  decree  against  an  executor  to  take  the  acooonts,  t^e  executor  tu 
interro^ted  as  to  two  specified  sums,  and  he  fully  answered.  A  new  set  <tf  inters 
rogatories  were  exhibited  with  a  view  of  throwing  disertdit  on  this  answer.  Hdd, 
that  the  Ifai^  was  wrong  in  allowing  diem. 

The  testator  in  this  case  died  on  the  29th  of  July  1835.  The  Defendant,  who  had 
been  his  solicitor,  was  his  sole  executor. 

By  ike  decree,  it  was  referred  to  the  Master  to  take  an  account  of  all  dealings  and 
transactions  between  the  testator  and  the  Defendant  in  the  lifetime  of  the  testator 
not  included  in  the  two  settled  accounts  of  the  18th  of  January  1833,  and  the  23d  of 
February  1835 ;  and  the  Master  was  also  directed,  in  the  ordinary  form,  to  take  t^e 
usual  accounts  of  die  personal  estate,  debts,  &c.,  fk  the  testator.  And  for  the  better 
taking  the  said  aooounts,  it  was  ordered,  that  the  parties  should  be  examined  upon 
interrogatories  as  die  Master  should  direct 

As  to  the  matters  anterior  to  the  testator's  deadi,  the  Defendant  was  exunined  on 
spMial  interrogatories ;  and  as  to  the  matters  subsequent  to  the  death  or  the  exeoDr 
toriat  matters,  De  was  not  only  examined  on  the  interrogatories  in  the  form  usually 
used  in  die  Biter's  office,  but  on  other  apemal  interrogatories,  particularly  as  to  two 
bills  of  exchange  for  £200  and  £204,  lOs.  alleged  to  hare  been  part  of  the  testator's 
estate. 

The  Defendant  fully  answered  these  interrogatories ;  but  the  Plaintiff  being  dia- 
satisfied  with  the  information  obtained,  and  alleging  that  there  were  prevaricationi 
and  inconsistencies  in  the  several  answers,  proposed  to  examine  the  Defendant  on  a 
third  set  of  interrogatories  of  a  very  special  description.  The  tenth  interrogatory 
[619]  sought  to  discover  whether  the  Defendant,  after  the  testator's  death,  drew  a 
bill  ror  £204,  lOs.  on  Fenton,  and  whether  it  was  not  accepted  and  paid,  and  whether 
it  was  not  given  for  money  owing  to  the  testatw's  estate ;  and  by  another  inters 
rectory  the  executor  was  asked  whether  Fiske  was  not  indebted  to  die  testatcff  in 
£200,  and  gave  a  bill  for  it  in  September  1834,  and  it  sought  to  shew  wilful  defuilt 
in  the  executor  in  not  enforcing  it. 

The  Master  certified  that  he  had  settled  and  allowed  these  further  interrogatories, 
and  the  Defendant  took  exceptions  to  his  certificate. 

Mr.  Kindersley  and  Mr.  W.  T.  S.  Daniel,  for  the  Defendant,  contended  that  thess 
interrogatories  were  not  justified  by  the  decree,  and  were  improper  in  f<mn.  Moen 
T.  Longford  (6  Sim.  323)  was  referred  to. 

Mr.  Harcly,  for  the  Plaintiff,  argued,  that  the  prevarications  and  inconsistencies 
in  the  several  answers  of  the  Defendant  were  such  as  to  justify  the  new  inte^ 
rogatories.  He  said  that  Fiske  was  indebted  in  £200  to  the  estate  of  the  testator, 
and  Fenton  being  indebted  to  Ftske,  it  was  agreed  that  Dimes,  as  executor  of  SudM- 
more,  should  draw  on  Fenton  for  £204,  10s.,  which  he  did,  and  received  the  amount 
as  part  of  the  assets  of  the  testator.  The  Defendant  gave  a  release  to  Fii^  and 
there  was  reason  to  suppose  that  it  included  monies  due  to  the  Defendant  as  exocutor 
of  Suckermore. 

[The  Master  of  thb  Rolls.  You  say  that  the  Defendant  received  the  money 
from  Fenton  in  the  name  of  Fiske,  but,  by  agreement,  that  it  should  belong  to  the 
[620]  estate  of  Suckermore.  You  have  already  examined  him,  whether  he  received 
it  on  account  of  the  estate  of  the  testator,  and  he  denies  it.  Having  got  the  du- 
covery,  you  are  at  liberty  to  disprove  it  -if  you  can ;  but  how  can  you  be  allowed  to 
exhibit  additional  iotem^atories  merely  to  throw  diaorodit  on  the  discovery  you  hare 
already  obtained  1] 

The  Haintiff  ou^ht  to  be  permitted  to  rift  a  matter  respecdng  which  there  appean 
to  be  so  much  susinoion. 


[618]  SucKSBNOBB  ff.  Dncss.  April  27,  1846. 
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Thb  MAaxKB  THE  RoLLS  [Lord  lAnadale].  I  eannot  concur  with  Blatter. 
I  think  that  if  tiie  Plaintiff  has  a  right  to  <k>  what  he  seeks  in  this  case,  there  ought 
to  be  something  in  the  decree  to  authorize  it.  I  should  be  reluctant  to  lay  down  any 
rule  that  parties  are  not  entitled  to  a  full  disoorery  of  the  truth,  I  am  (rf  opinion 
tiiat  when  you  have  once  got  a  full  answer  to  the  interrogatories  you  have  e:^tnted 
in  tile  Master^B  office,  you  cannot  exhibit  freeh  interrogatories,  not  for  the  purpose 
d  eurrying  out  the  decree,  but  to  obtain  an  answer  contradicting  that  already  sworn. 

I  do  not  mean  to  say,  that  the  Master  may  not  allow  any  further  interrogatories, 
bat  I  think  that  these  are  not  warranted. 


[621]   Mbysb  v.  Montriou.   July  U,  16,  1846. 

In  a  suit  by  children  against  trustees,  to  make  them  liable  for  a  breach  of  trust,  it  was 

alleged  by  the  trustws,  that  their  Co-defendant,  the  tenant  for  life,  bad  concurred ; 

the  decree  was  made  against  the  trustees,  without  prejudice  to  any  right  or  remedy 

they  might  have  against  the  tenant  for  life. 
The  answer  of  a  Co-defendant  cannot  be  received  in  evidence  on  an  inquiry  before 

the  Master. 

By  the  setUement  made  on  ^e  marriage  oi  Mr.  and  Mrs.  Meyer,  certain  mcmies 
in  the  funds  were  vested  in  trustees,  on  trust  for  the  husband,  wife,  and  children. 
The  money  was  sold  out  and  misapplied,  and  this  suit  was  instituted  by  the  children  to 
make  the  trustees  liable  for  a  breach  of  trust.    (See  Mejfer  v.  Montrio^  4  Bwv.  343.) 

At  the  hearing,  the  trustees  were  held  liable,  and  it  was  referred  to  the  Master  to 
take  an  account  of  the  trust  monies,  and  of  the  application  thereof.  (See  5  Beav.  146.) 
The  Master  havins  made  his  report,  the  cause  came  on  upon  exceptions  to  his  report 
sod  for  fortiier  directions.  One  of  the  questions  raised  upon  the  exceptions  was 
this :— One  of  the  original  trustees  of  the  settlement  had  been  made  a  Defendant  to 
the  suit,  but  it  was  not  |woeecuted  against  him ;  by  hia  answer  he  made  certain  state- 
ments in  regard  to  tiie  maUers  in  question.  This  party  being  dead,  it  was  insisted 
by  Montriou,  tiiat  tile  uiswer,  being  a  statement  on  oath,  was  recttvable  in  evidence 
before  the  Master. 

Thi  Master  of  the  Bolls  said,  that  ha  was  of  opinicm  that  aueh  evidence  me 
not  receivable,  and  that  he  believed  that  the  very  point  bad  already  been  decided. 

{Hoart  v.  Campbellj  2  Keen,  653.) 

[K2]  The  other  exceptions  having  been  disposed  of,  the  cause  came  on  fw  further 
directions,  when  the  extent  of  the  liability  of  the  trustees  was  declared. 

Mr.  Kindersley  and  Mr.  Randell,  for  Montriou,  then  stated,  that  it  appeared  from 
the  answer,  that  the.  fund  had  been  sold  out  at  the  earnest  entreaty  of  Mrs.  Meyer, 
and  they  asked  an  inquiry  under  what  circumstances  the  stock  had  been  sold  out,  in 
order  to  charge  Mrs.  Meyer's  interest  with  the  loss.  (Booth  v.  Bocdh,  I  Beavan,  126 ; 
Wooiyatt  v.  Lesley,  6  Sim.  180 ;  TVo^onf  v.  Boehm,  3  Atk.  p.  444.) 

Tin  Masteb  of  the  Bollb  [Lord  Langdale]  held,  that  ther«  waa  not  a  sufficient 
foundation  for  the  inquiry,  but  he  said  be  would  make  the  dcCTce  without  prejudice 
to  any  right  or  remedy  Mr.  Montriou  might  have  against  the  interest  id  tiie  widow, 
and,  on  the  following  day,  he  refused  the  widow  her  costs. 

Mr.  Beales  (in  the  absence  of  Mr.  Tamer),  aiq)eared  for  the  Plaintifi. 

Mr.  Willeof^  for  Mrs.  Meyer. 

Mr.  Campbell,  for  other  parties. 

[623]  WiLLLUis  V.  Stuonds.  July  29,  1846. 

Stop  order,  direetang  that  a  tin  box  in  Court,  containing  turnpike  securitiea,  should 
not  be  parted  with  witiiont  notice  to  the  Petitioner. 

This  was  the  petition  of  the  Defendant  Ann  C.  A.  Williams  and  Bobert  T.  Ward, 
praying  a  stop  order  on  the  funds  in  Court,  and  on  a  box  in  Court,  containing 
securities. 
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Mr.  WaUwd,  in  sapimrt  of  wtitkMi,  stated,  tlut  a  nmikr  wdw  had  been 
made  by  the  Biuter  of  ua  Bcdli  on  toe  10th  of  Jane  1846,  upon  the  petitioa  ci  one 
Yalden. 

The  Hastee  or  thb  Bolls  made  the  order,  whereby  it  was  ordered,  that  £16,531 
eonsoli^  standing  in  the  name  of  the  Aeoountaat^Sener^  and  ako  a  eertain  tin  box 
deposited  by  the  DefeokUnt  Ann  Symonda  with  die  Aoeoontant-Genwal,  and  indorsed 
with  the  words  "  In  Chaaoery,  Wimaims  v.  Symimdt^  Tuminhe  Seeurities,'*  and  marked 
with  the  letters  X  Y  Z,  be  not  pud  out,  assigned,  transferred,  or  parted  with,  without 
notice  to  the  Petitioner  Robert  Thomas  Ward.   (Beg.  Lib.  R  1840,  foL  1499.) 


[024]   Spabumg  v.  Pabkbr.   Feb.  20,  1846. 

[S.  C.  9  Beav.  450;  10  Jar.  448.] 

Tenant  for  life  held,  up(m  the  terms  of  the  will,  entitled  to  the  actual  income  made 
of  the  testator's  property  invested  in  mor^jsges  and  shansi  from  the  time  <A  the 
death  until  the  conversi<». 

The  testator,  amongst  other  things,  bequeathed  as  follows : — "  I  give,  devise,  and 
bequeath  all  my  monies,  securities  for  money,  and  also  alt  m^  real  property,  situate 
in  Bolton-le-Sands,  &c.,  &c.,  and  elsewhere  soever,  and,  by  this  lan^;uage,  I  mean  to 
comprise  all  that  I  possess,  or  that  in  any  way  belongs  to  me,  be  it  of  what  nature^ 
ktn^  or  description  soever  (excepting  those  personal  effects  and  chattels  hereinbefore 
and  hereafter  bequeathed),  unto  \7illiam  Sparling,  Thomas  Hudson  Bateman,  and 
Robert  H.  Welch,  upon  trust  that  they  shall  invest  all  such  monies  as  shall  be 
uninvested  at  the  time  of  my  decease  (after  providing  for  the  bequests  hereinbefore 
and  hereinafter  contained),  and  also  the  amount  of  all  mortgages,  shares,  &c.,  as 
can  be  immediately  sold  without  disadvantage,  and  otherwise  so  soon  as  may  b^  in 
the  purchase  of  laodi^  as  they  shall  judge  most  admntsAeous  and  convenient  to  the 
estates  I  already  possess.  And  I  direct^  that  the  said  William  Sparling,  Thomas 
Hudson  Riteman,  and  Robert  H.  Weldi,  shall  receive  the  interest,  rents,  and  profits, 
yearly  or  half-yearly,  accruing  from  all  and  every  part  of  my  said  real  and  personal 
estate  until  converted  into  real  property,  as  they  severally  shall  become  due ;  and 
that,  after  deducting  from  the  said  interest,  rents,  and  profits,  such  expenses  as  they 
shall  have  incurred,  during  the  preceding  year,  in  the  execution  and  management  of 
this  trust,  and  after  defraying  those  just  and  necessary  expenses,  which  the  security 
and  well-doing  of  the  property  committed  to  their  charge  may  require,  they  the  said 
William  Spariins,  Thomas  Hudson  Bateman,  and  Bobert  H.  Welch,  do  [62S]  and 
shall  pay  over  the  residue,  yearly  and  eveiy  year,  during  the  term  of  her  natural 
life,  unto  and  to  Eliza  Ellen  Parker,  the  wife  of  the  Bev.  William  Parker,"  &c 

The  testator  then  declared  that  "this  annuity  or  life  interest"  diould  be  for  her 
separate  use,  and  proceeded  thus: — "And  upon  the  death  <A  the  said  Eliza  Ellen 
Parker,  I  give,  devise,  and  bequeath  all  my  said  real  and  perscmal  estate  until  con- 
verted into  real  property,  unto  Charles  Sparling  and  to  his  first  «id  oUier  eons  after 
him,  in  the  usual  mode  of  succession ;  failing  whom,  then  I  give,  devise,  and  bequeath 
all  my  said  real  and  personal  estate,  until  converted  into  real  property,  to  John 
Sparling,  and  to  his  first  and  other,  sons  after  him,  in  the  like  succession ;  failing 
whom,  titen  I  give,  devise,  and  bequeath  all  my  said  real  and  personal  estate,  until 
converted  into  real  property,  to  William  SparUng,  and  to  his  second  and  other  sons 
in  the  ususd  succession,  and  to  their  heirs  absolutely  for  ever,"  and  he  appointed 
Sparling,  Bateman,  and  Welch  executors  of  his  wilL 

The  testator  died  in  January  1638,  possessed  of  several  mortgages,  shares  in  gas 
Iwhtk  railway,  dod^  and  canal  companies,  and  other  personal  property,  but  no  fMit 
(M  it  was  of  a  wearing-out  deicriptiffli.  The  will  was  not  ao  attested  as  to  pass  real 
estate.  Soon  after  uie  testatcura  death,  application  waa  made  to  the  EcdesiaBtical 
Court  for  probate,  which  in  June  1838  was  refused;  but  in  July  1841  the  decree  of 
the  Ecclesiastical  Court  was  revened  b^  the  Judicial  Conunittee  of  tiie  Privy  Council, 
and  probi^  waa  granted  on  the  2d  of  December  1841  to  the  PUuntiffs.   A  suit  was 
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nutitntod  shortly  alter  for  the  adminutration  of  the  teatator*!  eitate,  uxl  hy  the 
dseree  die  wmal  aoeonnts  were  directed  to  be  taken,  and  the  caiue  now  oame  on  for 

farther  directions. 

[JSSS]  A  question  arose,  between  t^e  tenant  for  h'fe  of  the  {noperty,  and  those 
entitled  in  remainder,  wheUier  the  tenant  for  life  was  entitled  to  the  aotnal  inoome 
prodooed  from  the  testator's  personal  estate  until  oonversion. 

Mr.  Turner  and  Mr.  Geldart,  for  the  Plaintiffs  the  trustees. 

Mr.  Purris  and  Mr.  Wdnde,  for  die  tenant  ior  life. 

Mr.  Koupell  and  Mr.  Wnitmarsh,  jun.,  and  Mr.  Tinney  and  Mr.  R.  Ferry,  for 
put] 68  entitled  in  remainder. 

Mr.  Kindersley,  fw  the  heir  at  law. 

The  following  oases  were  cited  :  Oibtim  v.  Butt  <7  Ves.  89);  SUweU  v.  Benutrd  <6  Ves. 
630) ;  Dima  v.  SeM  (4  Buss.  195) ;  La  Tmiere  t.  Bvhner  (2  Simons,  18) ;  J>augla8  v. 
Cmgreve  (1  Keen,  410) ;  Ta^  t.  Clark  (1  Hare,  161) ;  Oaldaatt  t.  Oaldeeott  (1  Y.  &  a 

(C.  C-X  312). 

Thb  Master  of  thk  Rotxa  [Lord  Langdalej.  As  to  the  question  raised  on  the 
ooDBtruction  of  the  will,  respecting  the  interest  of  the  tenant  for  life,  I  do  not  think 
thwe  is  much  difficulty.  The  question  continually  arises,  whether  the  tenant  for  life 
is  entitled  to  enjoy  property  in  specie,  either  during  life  or  during  some  particular 
limited  period ;  bat  each  case  of  this  kind  must  depend  upon  its  own  peculiar  circum- 
stances. Here  the  question  to  be  considered  is,  whether  the  tenant  for  life  is  entitled, 
mider  the  circumstances  of  this  case,  to  enjoy  the  property  in  specie  until  the  oon> 
version  is  actually  made.  [K27]  I  do  not  find  an^  point  made  here  that  this  is 
perishable  or  wearing-out  property.  True  it  is,  that  it  ts  not  that  species  of  property 
m  which  the  Court  would  direct  inTestmrnts  to  be  made,  but  it  is  neTerweless  a 
permanent  species  of  property.  What  then  did  the  testator  intend  shonkt  be  done 
with  it  until  the  time  arrived  when  the  conversion,  as  directed  by  him,  was  effiBCtedf 
I  find  nothing  in  the  will  pointing  to  an  immediate  sale  and  investment  in  stock. 
The  property  was  to  remain  invested  in  stock  till  it  could  be  afterwards  invested  in 
land.  What  the  testator  says,  is  this : — "  Upon  trust,  that  they  shall  invest  all  such 
monies  as  shall  be  uninvested  at  the  time  of  my  decease,  &c.,  and  all  mortgages, 
shares,  &c,  as  can  be  immediately  sold  without  disadvantage  and  otherwise,  as  soon 
as  may  be,  in  the  purchase  of  lands,  as  they  shall  judge  most  advantageous  and  oon- 
venient  to  the  estates  I  already  possess." 

The  real  estates  were  not  devised  by  this  will,  because  it  was  not  dul^  executed ; 
but  tiie  testator  intended  to  devise  them,  and  hu  expressed  that  intention ;  and  he 
has  allowed  a  postponement  of  the  sale  of  the  mortgages,  shares,  Ac,  with  referenoe 
to  the  advantage  and  convenience  of  the  real  estates  which  he  intended  to  devise. 
He  then  directa,  that  the  trustees  "should  receive  the  interests^  rents,  and  profits 
yearly  or  half-yearly  accruing  from  all  and  every  part  of  bis  real  and  personal  estate, 
until  converted  into  real  property,"  and  paid  to  Mrs.  Parker.  He  does  not  direct  an 
**  immediate "  sale ;  but  he  uses  the  word  "  immediately "  in  connection  with  the 
words  "without  disadvantage,"  and  the  words  "as  soon  as  may  be"  in  connection 
wit^  the  words  "when  they  should  judge  most  advantageous  and  convenient  to  the 
estates  I  already  possess ;  and,  having  regard  to  those  causes  of  postponement 
which  he  had  specially  referred  to,  he  directs  that  the  "  interest,  rente,  and  {P2S] 
profits  of  his  real  and  personal  estates  until  converted  into  real  property  "  shall  be 
paid  to  Mrs.  Parker  for  life,  and  upon  her  death,  he  gives,  devises  and  oequeaths  "  all 
bis  said  real  and  person^  estate,  until  converted  into  real  property,"  unto  Charles 
William  Spariin^  and  to  his  first  and  other  sons  after  him  in  the  usual  mode  of 
sooessrion;  failing  whom,  he  "gives,  devises,  sud  bequeaths  all  his  said  real  and 
personal  estate,  until  converted  into  real  property,"  to  John  Sparlin^^  and  so  on ;  and 
there  is  another  instance  of  a  like  limitation  in  the  gift  over  "  of  the  rents  and  jsofita 
of  his  real  and  personal  estate  until  converted  into  real  estate." 

Z  cannot  certainly  collect  from  this  will,  that  the  testator  intended  that  there 
shonld  be  an  immediate  conversion  of  his  personal  property  into  realty,  come  what 
might  It  is  very  true,  that  a  trustee  having  a  discretion  to  exercise  according  to 
tile  best  (rf  his  judgment^  would  not  be  allowed  to  uceroise  it  in  such  a  eapricious 
naDBer  as  to  be  injurious  to  uiy  party.   There  has  been  no  auggeMioD  of  any  want 


Digitized  by'  Google 


448 


cox  V.  KINO 


of  diecretioQ  on  the  part  of  the  tnutees,  altJwugh  tJie  arguinent  ^soeeeded  in  inrt 
upon  that  footing.  It  is  dear,  however,  that  no  person  had  aar  authority  to  aw  for 
four  years  after  the  death  of  the  testator,  therefore  no  fault  is  attrifaotaUe  to  any 
oat ;  and  the  teBtatcK*  has  said,  "  Let  there  be  a  (xmrersion,  if  my  estate  require  it, 
hot  in  the  meantime  and  untB  the  oonvernim  takes  jdaee^  I  give  dw  profiU  to  tiw 
tenant  for  life."  The  ocmversion  which  he  had  in  contemplation  ooold  not  be 
effected,  first,  because  his  will  was  disputed,  and  uext  because,  when  the  will  was 
established,  it  did  not  affect  the  real  estate :  but  that  Is  do  reason  why  we  should 
now  try  to  escape  from  the  intention  he  has  expressed. 

[5!^]  I  confess  I  do  not,  at  present,  see  any  way  by  which  we  can  eseape  from 
ihe  direction  he  gives ;  he  expressly  says,  that  he  means  to  comprise  "  all  ^at  he 
possessed  or  that  in  any  way  belonged  to  him,  of  what  nature,  kind,  or  deseriptaon 
soever ; "  and  he  directs  the  rents  and  profits  of  that  jvoperty  which  he  afterwards 
calls  "his  real  and  personal  estate  until  converted  into  real  pnmarty  "  to  be  paid  to 
one  for  life  &c.  It  is  said,  that  the  role  ol  the  Court  is  so  auolnte,  that  I  must 
ocmsider  it  the  duty  of  the  executors^  n^o  were  not  existing,  to  have  eonverted  it  into 
real  ^perty  within  a  year ;  but^  oonnderinff  the  wwds  d  this  will,  I  think  I  have  no 
occasion  to  resort  to  that  doctrine,  which  has  nnfortunately  given  rise  to  ao  many 
conflicting  deoisionB  of  different  Judges. 

It  is  very  much  to  be  regretted  that  there  is  now  no  rule  that  can  be  relied  on 
upon  that  subject.  I  am  not,  at  present,  called  on  to  decide  it,  because  it  appears  to 
me,  upon  the  construction  of  this  will,  and  in  the  absence  of  uiy  neglect  on  the  part 
of  anyone,  that  I  am  authorised  to  say,  that  the  tenant  for  life  shall  nave  the  iDOOtne 
of  the  property  as  it  stood  at  the  testator's  death,  until  it  shall  be  converted,  and  I 
think  there  should  be  general  directdons  for  that  purpose. 

Mr.  Turner.  Tour  Lordship  gives  the  tenant  fdr  life  the  income  jaodueed  sines 
the  death. 

The  Master  or  thk  Bolls.  Yes. 

[BSO]   Cox  tr.  Kino.   Marth  12,  13,  1846. 
[a  a  10  Jur.  236.] 

Under  a  decree  to  take  an  account  of  the  testator's  debts,  and  to  compute  interest  on 
such  of  his  debts  as  carried  interest,  the  Master  has  not  jurisdiction  to  allow  a 
compensation  to  a  party,  for  unliquidated  damages,  on  a  breach  of  covenant ;  bu^ 
upon  an  application  to  the  Court,  proper  directions  will  be  given  for  the  investiga- 
tion of  such  a  claim. 

In  1806  Parsons  sold  and  conveyed  an  estate  to  Young  for  X5106,  and 
Parsons  covenanted  with  Young,  that,  notwithstanding  any  act,  of  hi^  he  was 
rightfully  seised  in  fee,  and  had  good  right  to  sell,  and  for  quiet  enjt^ment^  and  that^ 
well  and  su£Bciently  saved  harmless,  Mainst  aU  formor  gifts,  and  against  idl 
titles,  troubles,  &a,  made,  &c.,  by  him  Parsons. 

Parsons  died  in  1808,  and  it  was  then  found,  tiiat  he  had  forged  tdie  will  under 
which  he  had  held  the  prof»erty.  Two  actions  of  ejectment  were  brought  against 
Young  in  1809  and  1810,  wEioh  succeeded,  and  Young  was  evicted.  Youi^paid  the 
costs  of  the  other  side  of  the  two  actions,  amounting  to  j£202  and  X208,  ana  nis  own 
costs  were  stated  to  amount  to  £472. 

A  creditor's  suit  was  instituted  for  the  administration  of  the  estate  of  Parsons,  and 
in  January  1810  a  decree  was  made,  whereby  it  was  ordered,  that  the  Master  should 
take  an  account  of  what  was  due  to  the  Phuntiffs  and  the  other  oreditors  of  Parsons 
for  their  debts,  and  also  an  account  of  his  funeral  expenses,  and  to  compute  interest 
on  such  of  his  debts  as  carried  interest,  after  mok  rate  as  the  same  respectively 
carried. 

Young  carried  in  his  state  of  &cts  and  charge  under  this  decree,  claiming  the  sum 
of  £6105,  and  the  costs  of  the  ejectments,  but  he  made  no  claim  for  interest  The 
Master,  in  1811,  allowed  the  chum  for  £6105,  and  postponed  hw  decision  as  to  coats. 

pSSl]  Great  delay  took  place  in  the  prosecution  of  the  suit,  and  in  184S  tiw 
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repmentatives  of  Youn^  carried  in  a  claim  for  £6106  and  inieresi  and  ooata.  The 
ihster  made  his  report  m  1846  as  to  the  debts  of  t^e  testator,  and  he  found  a  debt 
(A  £5106  due  to  the  rppresentatiTes  of  Young  upon  the  oorenaQts  in  the  oonTeyanoe, 
bat  he  rejected  die  claim  for  interest  and  oosta. 

The  representatives  of  Young  took  exoeptitms  to  die  report^  on  the  ground  that 
Ae  Bfaster  ought  to  have  found,  that  there  was  due  to  them  the  sum  of  £6106  and 
interest  at  4  per  cent,  from  1810,  and  the  amount  o€  tiie  costs  uid  interest^  or  at  all 
events  for  a  laiger  sum  than  £6106. 

Mr,  G.  L.  Russell  (in  the  absence  of  Mr.  Turner),  in  support  of  the  exceptions, 
argued,  that  the  exceptants  were  specialty  creditors  under  the  covenants  for  title,  and 
that  the  proper  measure  of  their  demand  was  the  amount  of  the  purohase-money  and 
interest,  and  the  costs  of  their  ejectments. 

He  cited  Lomas  v.  Wright  (2  Myl.  &  K.  769),  Watton  v.  Parker  (6  Beavan,  283), 
ExeaOors  of  Fergus  v.  Gore  (1  Sch.  &  Lef.  107),  QUmn  v.  UEaU  <2  Yo.  &  C.  (C.  C), 
M2),  Edvmrda  v.  M'Leay  (Coop.  308,  2  Swanst.  287),  Lovell  v.  Hicks  (2  Y.  &  C. 
(Ezch.),  46),  De  Bentales  v.  fTood  (3  Campb.  268),  Ekig  v.  Jones  (6  Taunt.  418,  cited 
3  Sugd.  Vend*  78),  Forquhar  v.  Farley  (7  Taunt.  692),  Lard  Atuon  v.  ffodges  (6  Simons, 
327) ;  and  see  Woimuai  v.  Bou^  <8  Beav.  363). 

[6^]  Mr.  Kindersley  and  Mr.  Osborne,  for  the  Plaintiff  in  the  second  salt, 
eoDtended  that  the  exceptants  were  not  entitled  to  interest  or  costs ;  Bigby  v. 
MaeHamara  (2  Cox,  416),  Bell  v.  Free  (1  Swan.  90).  Secondly,  that  under  the  decree, 
the  Master  had  no  jurisdiction  to  assess  damages,  or  to  allow  interest,  except  on 
debts  carrying  interest ;  Seton  on  Decrees  (p.  64) ;  and  thirdW,  that  the  e:roeptants 
were  disentitled  by  reason  of  their  JwAm;  CkolmimcUky  v.  Cmton  (3  Jac.  &  W.  1), 
Catidl  V.  ^mons  (8  Beavan,  243). 

Mr.  Teed  and  Mr.  Freeling,  for  executors. 

Mr.  Hawkins,  for  other  parties. 

Mr.  G.  L.  Buasell,  in  reply. 

Thk  Master  of  thx  Bolls  [Lord  Lanodale].  There  has  been  most  improper 
delay  in  the  prosecution  of  this  suit,  and  hence  arises  the  question  now  under 
discussion. 

It  seems  that  in  1805  the  testator  conveyed  a  real  estate  to  a  Mr.  Young,  who  is 
now  represented  by  the  exceptants  to  the  Master's  report.  The  consideration  money 
WIS  £5106,  and  the  testator  covenanted  that  he  had  good  right  to  convey,  for  quiet 
enjoyment,  ajid  he  entered  into  the  other  usual  vendor's  covenants.  After  the  death 
of  the  vendor,  tiie  estate  was  claimed  by  a  gentleman  who  bad  a  better  right.  It  is 
not  necessary  to  consider  the  means  by  whicn  the  testator's  pretended  title  had  been 
acquired,  it  is  shocking  to  think  of  the  extraordinary  fraud  and  forgery  which  had 
been  committed,  bat  with  this  we  have  nothing  to  do  on  this  occarpt33]-8ion.  An 
astion  of  meotment  was  brought  and  was  ^ed  in  1809,  and  a  verdict  was  found  for 
Uw  Phdntaff.  A  second  action  of  ejectment  was  tried  in  the  following  year,  and  a 
seooud  iwdict  was,  on  the  trial,  found  for  tlu  same  Plaintiff.  The  purchaser,  who 
had  paid  £6106,  was  evicted,  and  by  reason  of  the  eviction,  he  becune  entitied  to  the 
benefit  of  the  covenants  entered  into  by  the  vendor. 

After  the  verdict  had  been  obtained  in  the  first  action,  a  decree  was  made  in  this 
Court  for  taking  an  account  of  the  estate  of  the  vendor,  and  that  decree  directed  the 
ordinary  aecount  of  the  testator's  debts,  with  a  direction  to  the  Master  to  oomputo 
intCTest  on  such  of  the  debts  as  carried  interest.  Some  time  after  that  decree  had 
been  made,  and  before  the  second  ejectment  bad  been  tried.  Young  carried  in  a  claim 
under  the  decree  for  an  indemnity  under  the  covenants.  I  have  first  to  consider, 
what  was  the  nature  of  the  decree.  It  was  a  decree  directing  the  Master  to  take  an 
aeooont  of  debts,  and  to  compute  interest  on  those  carrying  interest.  What  was  the 
nature  of  his  claim  1  Was  it  for  a  debt  or  any  particular  ascertained  or  liquidated 
warn  due  on  agreement,  covenant,  or  obligation  1  No ;  it  was  a  claim  for  damages 
under  the  covenants  for  title.  Young  had,  therefore,  to  consider,  how  he  could  m^e 
this  claim  available,  and  I  think  there  was  a  course  open  by  which  he  might  have 
obtained  that  investigation  of  the  matter  in  1810,  which  those  now  representing  him 
desire.  I  think  there  can  be  no  doubt^  that  either  by  a  bill  or  some  speciid  proceeding 
for  that  purpose,  either  at  law  or  in  equity,  he  mi^t  have  been  enabled  to  establish 
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his  claim,  and  I  can  have  no  doubt,  that  if  this  Court  had  been  applied  to,  he  mi^^ 
notwithfltanding  the  decree,  have  obtained  liberty  to  file  his  bill,  or  bring  his  action, 
or  go  in  before  the  Master,  aud  be  [634]  would  thus  have  been  enabled  to  tMing 
forward  his  oUim  in  such  a  manner  as  to  obt&in  what  he  was  justly  entitled  to  in 
respect  of  the  covenant  of  indemnity,  and  ample  justice  for  the  grievous  frauds  whieh 
had  been  practised  on  him.  Bat  what  he  did  was  to  cury  in  a  state  of  fscts  and 
charge,  in  which  he  set  out  the  deed  and  covenants,  and  stated  the  ejectments,  and 
that  the  poBsesaion  of  the  property  was  taken  from  him ;  and  he  charged,  that  the 
estate  of  the  testator  was  indebted  to  him,  under  and  by  virtue  of  the  covenants,  id 
the  said  sum  of  £5105,  the  amount  of  the  purchase-money.  He  claimed  this  sum  as 
a  debt,  and  he  also  claimed  as  a  debt  the  amount  of  two  further  sums  for  costs,  bat 
which  were  left  in  blank ;  for  neither  of  these  sums  had  tiien  been  fully  ascatained 
by  ta»ttion,  although  one  of  them  had  been  ascertained  when  thid  matter  came 
uterwards  under  the  consideration  of  the  Master. 

It  is  stated,  and  perhaps  correctly,  that  considering  the  form  in  which  the  charge 
was  brought  in,  and  the  foundation  which  it  bad  on  ^e  oovenantSi  the  parties  had 
some  diffimilty  in  prevailing  on  the  Master  to  allow  even  the  mincipal  sum  <A  £5105, 
hut  it  was  allowed,  and  that  allowance  is  not  impeaehed.  What  Young  did  was,  to 
consider  tiie  purchaae-mooey,  after  the  estate  was  taken  away,  as  a  debt  due  to  him ; 
and  he  claimed  it  as  a  debt  without  interest,  and  there  was  nothing  in  the  form  of 
the  charge  or  state  of  facts  to  indicate  that  he  had  anything  in  view  but  the  principsl 
sum,  which  he  charged  the  estate  of  the  testator  to  be  indebted  to  him. 

This  charge  having  been  brought  in,  a  delay  took  place  in  the  inve8tigati<m  of  it ; 
owing  probably  to  the  pendency  of  the  second  action  of  ejectment,  in  which  judg- 
ment was  ^ven  in  November  1610.  Ulti-r636}-mately,  the  Master  idlowed  this  sum. 
It  appears  in  the  margin  of  the  state  of  nets,  that  the  Master  had  made  the  ahov9 
allowance,  and  from  the  letter  to  Young's  solicitor  from  his  town  agent,  that  he  had 
not  allowed  the  costs,  because  they  had  not  been  taxed.  It  seems  to  be  inex|rficaUe, 
when-  the  amount  of  one  aet  of  coats  had  tiien  been  fully  ascertained  by  tazataw, 
that  they  should  be  stated  to  be  disallowed,  because  there  had  been  no  taution.  Hie 
writer  of  the  letter  went  on  to  say,  "  I  do  not  know  whether  it  is  worth  while  to  tax 
the  costs,  and  perhaps  it  would  be  better  to  take  counsel's  opinion  on  the  point" 
Now,  from  that  time,  Au^st  1811,  down  to  1846,  after  the  Master  had  issaed 
his  warrant  on  preparing  his  report,  there  was  not  one  word  about  this  claim.  Did 
the  solicitor  take  the  advice  of  counsel  or  noti  Was  that  advice  adverse  to  ths 
claim  or  not  1  or  was  it  this :  "  Wait  till  the  Master  makes  his  report,  and  then  except 
to  it."  All  this  is  left  entirely  in  the  dark;  but  in  1845,  after  the  Master  had  issued 
his  warrant  on  preparing  his  report,  and  notice  had  been  given  to  the  creditors  to 
attend  on  settUng  it^  the  persons  who  now  represent  Young,  appear  before  the  Master 
and  atate  a  new  case ;  they  request  him  to  take  into  consideration  the  intersst  of 
this  sum,  and  also  the  coats,  and  to  come  to  the  conclusion  that  the  principal  and 
interest  and  costs  are  the  amount  of  damages  sustained.  Was  this  a  matter  iriuek 
the  Master  had  a  right  to  take  into  consideration  under  the  decree  t  I  am  at  a  loai 
to  conceive  how,  under  such  a  decree  as  this,  that  conclusion  could  be  come  to,  or 
how  he  could  allow  the  principal  and  interest  as  the  amount  of  damages  in  a  decree 
for  taking  an  account  of  debts  and  interest  on  debts  canving  interest? 

Again,  is  nothing  to  be  taken  into  consideration  on  the  other  side  1  Are  you  to 
come,  after  thirty-five  [636]  years,  and  claim  not  only  tiie  principal  money,  but  also 
the  intei'est,  aud  say  that  is  the  amount  of  the  damages  which  you  have  suffered  from 
the  fraud.  Where  is  there  a  case  or  authority  for  such  a  proposition  1  None  of  the 
oases  cited  appear  to  do  anything  of  the  kind.  They  were  oases  where  the  mattn 
being  brought  before  the  consideration  of  the  Court,  the  Blaster  was  ordered  to 
asoertain  the  mtiper  amount  of  damages.  There  is  no  case  in  which,  under  a  decree 
directing  the  Master  to  take  an  account  of  debtSj  and  to  ctnnpute  interest  on  such  of 
the  debts  as  carried  interest,  the  Master  has  considered  the  principal  and  interest  tf 
the  amount  of  dama^^  under  a  covenant  which  he  was  not  atlthonsed  to  assess. 

But  the  most  serious  objection  is,  that  the  claim  for  interest  was  brought  in  too 
late.  It  is  said  that  the  parties  acquiesced,  and  thus  the  Master  allowed  evidence  to 
be  brought  in  after  the  warrant  on  preparing  his  report.   But  tiie  order  of  the  Court 
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is  peremptonr  (67tfa  Order  of  April  1828.  Ord.  Can.  26),  and  the  Master  could  not 
dispense  with  it,  even  by  consent  or  hj  any  less  authority  than  that  of  the  Court 
itself.  If  there  has  been  aoquiescenoe,  I  should  be  sorry  to  deprive  the  partiae  of  the 
right  to  substantiate  their  claim,  if  they  have  been  acting  under  any  misappreheDsion, 
SDO,  therefore,  I  have  thought  it  right  to  look  back  to  the  nature  of  this  (uaim,  and  to 
see  by  the  charge  and  state  of  facts,  what  was  its  character.  I  wree  that  the  Master 
baa  not  decided  that  he  would  not  allow  the  coats ;  what  he  did  say  was,  I  will  not 
allow  ^em,  unless  you  prove  them  by  taxation,  ana  I  cannot  tell  wat  I  shall  allow 
them  then.  Under  these  circumstances,  if  they  did  not  produce  to  the  Master  the 
bill  of  costs  taxed,  there  must  have  been  great  Uuhes.  Parties  cannot,  after  thirty- 
0i37]-five  years'  acquiescence,  say,  they  will  now  begin  a  new  case.  The  other 
creditors  would  be  entirely  thwarted  by  this  new  claim,  and  I  do  not  think  this  course 
of  proceeding  ought  to  be  allowed. 

There  must  liare  been  great  n^ligenoe  or  difficulty  in  prosecuting  this  suit, 
perhaps  both.  For  twenty  years  no  proceedings  were  taJun,  tne  estates  were  to  be 
sold,  and  it  would  appear  from  the  proceeding  that  there  was  great  difficulty  in 
effecting  the  sales.  Many  applications,  from  time  to  time,  were  made  to  the  Court, 
some  for  a  compromise,  and  m  1831  thwe  were  fresh  advertisemeotfl  tor  creditors. 
These  parties  might  or  iii^;ht  not  have  seen  the  advertisement,  there  is  no  evidenoe 
npoQ  it,  nor  is  it  explained  why  they  waited  from  1831  when  the  cause  acquired 
activity,  to  1845;  there  was  no  part  of  this  period  in  which  thev  might  not  have 
perfected  their  claim.  Under  these  circumstances,  I  do  not  think  I  can  allow  the 
exceptions  to  the  Master's  report,  but  I  will  look  at  the  case,  and  mention  it  to- 
morrow. 

Mwvh  13.  The  Mastsr  of  ths  Rolls  l^ord  LangdiUe].  I  have  read  this  case, 
and  I  see  no  reason  to  alter  my  opinion.   The  exceptions  must  be  orermled  wit^ 

008(6. 

[688]   BAntBBiGGB  V.  Baddxliy.   Jan.  21,  26,  MarA  20,  JtOy  28,  1846. 

[S.  0.  lOBeav.  36;  12  Beav.  162.   Beversedon  appeal,  2  Ph.  706;  41  E.  B.  1115. 
See  Turner  v.  Tef^Kr,  1877,  46  L.  J.  Ch.  706.] 

A  demarrer  allowed  to  a  bill,  filed  without  leave,  for  relief,  inconsistent  with  the 
relief  obtained  b^  the  same  Plaintiff  in  a  former  suit. 

In  1846  the  Plaintiff,  claiming  an  estate  under  a  will  of  1815,  filed  bis  bill  to  impeach 
a  sul»equent  will  of  1818,  which  displaced  his  title,  but  had  ever  since  been  acted 
on.  It  appeared  on  the  face  of  the  bill,  that,  on  the  testator's  death,  the  heir,  who 
was  the  Plaintiff's  father,  disputed  the  will  of  1818;  but  he  afterwards,  in  1820, 
confirmed  it,  and  purchased  a  part  of  the  property  from  the  trustees  claiming  under  it. 
The  heir  afterwards  sold  the  benefit  of  the  contract  to  the  Plaintiff  who  obtained 
possession  before  the  completion  of  the  contract ;  and  the  trustees  having  commenced 
an  action  <A  ejectment  against  him,  the  Plaintiff  filed  his  bill  against  the  trustees, 
and  the  parties  daiming  Mnefioially  under  the  will  of  1 8 1 8,  contesting  the  will,  and 
praying  tiiat  its  vaJidity  might  be  ascertained,  and,  if  valid,  tiien  tiiat  the  contract 
might  be  specifically  performed.  At  tiie  hearing,  in  1833,  so  much  of  the  bill  as 
questioned  the  validity  of  the  will  was  dismissed  with  costs ;  and  the  bill  was 
also  dismissed  as  against  all  the  parties  except  the  trustees;  and  a  specific 
performance  was  decreed.  No  objection  being  taken,  the  Master  reported  in 
lavour  of  the  title,  and  the  report  was  confirmed.  Held,  that,  the  decree  in  the 
first  suit  being  inconsistent  with  the  relief  prayed  by  the  present  bill,  it  ought  not 
to  have  been  filed  without  the  leave  of  the  Court ;  and  a  general  demurrer  was 
aUowed. 

This  case  came  on  upon  a  demurrer  to  the  whole  bill  The  facts  are  suffioientiy 
detailed  in  t^e  judgment  of  the  Court 

Mr.  Kinderuey,  Mr.  Daniel,  and  Mr.  Prior,  in  support  of  the  demurrer.  ' 
Mr.  Spenoe,  lOr.  Turner,  and  Mr.  £.  Webster,  for  the  bill. 
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Mr.  Kindersley,  id  reply. 

The  followiDg  cases  were  cited: — Bmuikfn  v.  Ord.  (1  Atk.  571),  Mitfwd  m 
Pleading,  83.  86,  87,  206  (4th  ed.),  fForiUy  v.  Birkhead  (3  Atk.  809),  Beames  on  Pleas, 
205,  Earl  of  Feter^Wl-borough  v.  Oermaine  (6  B,  P.  C.  1  (Tomlin'a  edit)),  Sodum  v. 
£aU  ill  Simona,  466,  and  1  Phil  177),  Yauig  v.  KekM^  (16  Yea.  348)  Oiffard  v.  Hart 
(1  Sch.  &  Let  386),  Lord  Baooo's  Oidera  (1  Sand.  Ord.  109),  and  aea  Dm  r.  Skek 
(6  Beav.  393),  fFiUtm  t.  Todd  (1  Myl.  &  Cr.  42). 

July  28.  The  Mastbk  op  the  Rolls  fLord  Langdale].  Tliia  case  came  on  to  be 
heard  upon  a  demurrer  to  the  re-amended  mil. 

Thomas  Bainbrigge,  by  his  will,  dated  the  l&th  day  of  Au^t  1815,  gave  his 
mansion-house  at  Woodcots  and  divers  lands  to  Ann  James,  William  Hall,  and  James 
Blair,  in  fee,  in  trust  (after  paying  certain  auouitiee),  out  of  the  rents,  to  pay  certain  . 
sums  for  the  maintenance  and  education  of  an  infant  child,  called  M«*y  Ann  Bain- 
brigge,  until  she  attained  twenty-one  years  of  age  or  was  married  with  such  oooaent 
as  therein  mentioned,  and  on  certain  further  trusts  until  the  same  time,  and,  after 
that  time,  in  trust  for  her  separate  uae  during  her  life,  and,  after  her  decease,  for  the 
use  of  her  iirst  and  other  sons  suocesnvely  in  tail  male,  with  remainder  for  the  use  of 
her  daughters,  in  equal  shares  aa  tenants  in  common,  in  tail,  and,  for  d^alfc  <tf  sadi 
issue,  upon  trust  for  the  use  and  benefit  of  the  Plaintifl^  deaeribed  to  be  the  testator's 
nephew,  the  eldest  son  of  his  brother  Joeeph  Bainbri^a,  and  the  heirs  of  his  body 
lawfully  issuing,  with  other  remainders  over.  The  teetatw  made  a  first  codicil,  dated 
on  the  same  day  as  the  will,  but  not  altering  the  devise  before  stated. 

He  is  alleged  to  have  made  a  second  codicil  to  his  will,  dated  the  17th  day  of  Jooe 
1818,  whereby,  [640]  subject  to  the  limitations  in  his  will  contained  in  favour  of 
Mary  Ann  Bainbrigge,  and  in  favour  of  her  husband,  children,  and  isaue,  and,  io  i 
preference  to  the  limitations  in  his  will  and  first  codicil  contained  in  &vour  of  the 
children  of  his  brother  Joseph,  he  made  certain  other  devises.  It  is  further  alleged*  \ 
that,  on  the  18th  of  June  1818,  he  made  a  new  will  of  that  date,  and  iJiereby  devwd 
oertain  parts  of  his  real  estates  and  his  personal  estate  to  James  Blair,  Robert  Wood» 
and  John  Hawthorn,  their  heirs,  executors,  administeatora,  and  assigns,  on  eertain 
trusts  therein  mentioned.  And  he  devised  to  the  same  persons  and  their  hdi* 
various  property,  and  his  capital  messuage,  called  Wdodcota,  and  other  lands,  wUdi 
had  been,  by  his  former  will,  devised  aa  before  mentioned,  upon  various  trusts,  during 
the  minority  of  Mary  Ann  Bainbrigge ;  and  after  she  should  attain  the  age  of  twenty- 
one  years,  or  be  married  with  such  consent  aa  therein  mentioned,  upon  trust  for  her 
during  her  life,  and,  after  her  death,  for  the  use  of  her  first  and  other  sons  successively 
in  tail,  with  remainder  to  her  daughters  as  tenants  in  common  in  tail,  with  remaioder 
for  the  use  and  benefit  of  the  children,  sons  and  daughters  of  Elizabeth  Arnold,  in* 
manner  in  the  said  will  mentioned,  with  remainder  to  the  testator's  right  heirs  iot 
ever. 

The  testator  died  on  the  19th  or  20tfa  day  of  June  1818,  and  the  will  of  the  18tb 
of  June  1818  was  acted  on  uid  proved  in  the  Ecclesiastical  Gourt>  and  the  trosta 
thereof  were,  to  some  extend  carried  into  ezeontion  under  the  directaona  ai  thia 
Court. 

At  the  death  of  the  testator,  Mary  Ann  Bainbri^e  was  still  an  infant.  On  tiie- 
I7th  of  July  1825  she  married  G^rge  AIsop,  who  assumed  the  name  of  Bainbrigge, 
and  there  was  issue  of  the  marriage  two  children  and  do  more,  viz.,  Thomas  A^p- 
Bainbrigge  and  Ann  [641]  Adelaide  Bainbrigge.  They  are  all  of  them  now  dead. 
Mary  Ann  Bainbrigge  died  on  the  27tb  of  January  1838,  Thomas  Alsop  Bainbrigge, 
her  son,  died  on  the  30th  of  December  1843,  and  Ann  Adelaide  Bainbrigge,  the  mij 
surviving  issue  of  Mary  Ann  Bainbrigge,  died  on  the  14th  of  July  1845. 

Upon  this  event,  if  the  will  of  August  1815  was  a  valid  will,  if  it  was  not- 
revoked  or  altered  by  the  alleged  codicil  of  the  17th  of  June  1818,  or  ^e  alleged  new 
will  of  the  18th  of  June  1818,  the  Plaintiff  became  entitled  in  possession  to  the  estates 
devised  to  him,  on  failure  of  the  issue  of  Mary  Ann  Bainbrigge,  and  he  haa  filed  this- 
bill  for  the  purpose  of  having  such  iasues  or  actions  direeteoTas  may  be  neoeasary  to- 
try  the  validity  of  the  alleg^  will  of  the  1 8th  of  June  1818,  and  for  conseqoeutaal 
relief,  if  it  should  a^iear  that  the  same  will  was  not  valid. 

iVtffUt  /ooe,  the  Plaintiff  asks  no  more  than  he  may  well  be  entiUed  to.   The  will 
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of  Angntt  1815i  if  not  revoked,  gives  him,  in  ihe  events  which  have  happened,  a  title 
in  poflsenkw  to  the  estates  in  questitML  That  title  ii  impeached,  only  ^  alleged 
subsequent  will  of  June  1818,  which,  he  saya^  is  invalid,  by  reason  of  uie  testator's 
insanity  at  the  time  when  it  was  made.  The  estate  is  so  sitoated,  that  the  question 
eunot  be  tried  at  law  without  the  assistance  of  tiiis  Conrtv  and  ha  desires  relief  in 
this  Court  in  a  very  usual  form. 

The  demurrer  is  founded  on  other  facts,  which  are  stated  in  the  bill. 

The  testator  left  Joseph  Bainbrifi;ge,  the  Plaintiff's  father,  his  heir  at  law.  He  at 
first  disputed  the  validity  of  the  wilTof  1818,  alleged  that  it  had  been  obtained  [612] 
by  fraud ;  but,  in  the  year  1820,  he  entered  into  a  compromise  with  the  trustees, 
Kair,  Wood  and  Hawthorne ;  and,  by  a  deed,  dated  tlie  6th  day  of  December  1820, 
Joseph  Bainbri^e,  as  the  heir  of  the  testator  Thomas  Bainbrigge,  confirmed  the  will 
of  Jane  1818,  released  to  the  trustees  all  the  estates  therein  comprised,  and 
acknowledged  that  he  was  fully  satisfied  and  convinced,  that  Thomas  Bajubrigge,  at 
the  time  when  he  made  the  will,  was  of  sound  mind,  and  that  the  will  was  duly 
ezeeated.  By  certain  articles  of  agreement,  also  dated  the  6t^  of  December  1820, 
and  made  between  Blair,  Wood  and  Hawthorne,  as  devisees,  in  tmst,  under  the 
will  of  June  1818,  of  the  one  part;  and  Joseph  Bainbrigge,  the  heir,  of  the  other 
part;  the  trustees,  subject  as  therein  mentioned,  agreed  to  convey  to  Joseph 
Bainbrigge  and  his  heirs  a  messuage  and  piece  of  land  in  Derby,  and  a  perpetual 
fee-&rm  rent,  at  a  price  to  be  fixed  by  arbitration.  Joseph  Bainbrigge  either  then 
was  in  possession,  or  afterwards  entered  into  possession,  of  the  house  oomprised  in 
this  contract;  and  on  the  6th  day  of  February  1824  the  Plaintiff  eutered  into  a 
contract  in  writing,  with  his  father  Joseph  Bainbrigge,  who  thereby,  for  valuable 
ooosidereti<m,  agreed  to  give  up  to  the  Plaintiff  the  possession  of  the  Dowghome  and 
premieea  tiien  in  his  oocupation,  being  the  premises  comprised  in  the  contract  of  the 
6th  of  Deoember  1820,  twether  with  all  the  benefit  of  the  contract  entered  into  by 
him,  with  the  ezecators  m  the  late  Thomas  Bainbrigge,  for  the  purchase  tiiereof. 

This  agreement,  which  was  of  no  value,  if  the  trustees  under  the  will  of  June  1818 
had  no  title,  was  not  completed  by  conveyance  and  payment  of  purchase-money,  and, 
the  Plaintiff  being  in  possession,  an  action  of  ejectment  was,  in  Easter  term  1831, 
commenced  against  the  Plaintiff  and  others,  by  James  Blair,  on  the  [643]  demise  of 
himself  and  bis  co-trustees,  Wood  and  Hawthorne,  for  the  recovery  of  the  premises 
comprised  in  the  contracts  of  the  6th  of  December  1820  and  6th  of  February  1824 ; 
and  thereupon  the  Plaintiff  in  this  cause,  on  the  9th  of  June  1831,  filed  his  bill  of 
complaint  in  this  Court,  against  the  trustees  and  against  Joseph  Bainbriu;e  and 
Hannah  his  wife,  and  also  against  George  Alsop  Bainbri^e  and  Mary  Ann  ms  wife, 
Thomas  Alsop  ^unbrigge,  and  other  persons  claiming  to  ne  interested  under  tiie  will 
of  June  1818 ;  and  by  such  lall  it  was  prayed,  that  we  trustees  might  be  resteained 
by  the  injunction  of  this  Court,  from  proceeding  in  the  action  of  ejectment  under  the 
ug^  titie,  which  tiiey  claimed  to  have,  either  under  the  alleged  will  of  June  1818  or 
under  the  deed  of  the  6th  of  December  1820.  And  that  proper  directions  might  be 
given  for  ascertaining  the  validity  of  the  alleged  will  of  June  1818 ;  and,  in  case  the 
same  should  be  found  valid,  then  that  the  agreements  of  the  6th  of  Deoember  1820 
and  of  the  6th  of  February  1824  might  be  performed ;  and  the  Plaintiff  (as  he  says, 
for  tiie  special  purposes  of  that  suit)  alleged,  that  Thomas  Bainbrigge  was,  when  he 
signed  the  will  of  June  1818,  of  unsound  mind,  and  incapable  of  making  a  will,  and 
that  it  was  procured  from  him  by  fraud,  but,  he  added,  that,  if  the  vwldity  of  the 
will  were  established,  he  would  be  ready  and  willing  to  perform  the  agreement  and 
compete  his  purchase. 

Tbia  was  not  an  ordinary  bill  for  specifio  performance :  but  the  Flaf ntifT  plainly 
pat  tiie  validity  of  the  will  of  June  1818  in  issue,  and  ealled  upon  the  Conrt  to  put 
the  question  into  a  poper  course  of  investigation,  and  then  to  adjudicate  upon  it.  If 
the  will  should  prove  to  be  valid,  then  anti  in  that  case  only,  the  Plaintiff  professed 
himself  to  be  ready  to  perform  the  contract. 

p44]  The  Plaintiff  has  not,  in  this  cause,  explained,  why  the  bill  was  framed  in 
that  form,  and  has  not  stated  what  were  the  allegations  in  the  answers,  or  what 
evidence  was  taken ;  but  he  informs  us,  that  on  the  nearing  of  the  cause  on  the  2d  of 
July  18SS,  the  Vice<7hancellor  of  England  dismissed  the  biU  as  against  all  the  parties 
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to  the  suit,  except  Blair,  Wood  uid  Hawthorne,  the  trustees ;  and  also  dismissed  so 
much  of  the  bill  as  .sought  to  question  the  validity  of  the  will  of  the  18th  of  June 
1818,  as  against  the  trustaes,  witm  coeta ;  and  declared  and  decreed  ^t  the  amvamt 
of  the  6th  <d  Deonnber  1B20  should  be  specifically  performed ;  and  it  waa  rnerred  to 
the  Master,  to  inquire  vhetfaer  the  DefauUnts,  the  devisees  in  tmttk  conld  nuke  a 
good  title  to  the  premises  comprised  in  the  a^eement, 

Upon  the  reference  as  to  title,  no  objecti<»i  was  made  to  it ;  and,  on  the  7th  of 
June  1838,  the  Master  reported  that  a  good  title  could  be  nuule ;  and  the  report  wu 
afterwards  duly  confirmed. 

In  this  bill  the  Plaintiff  has  made  several  alle^tions,  for  the  purpose  of  shewing, 
by  way  of  argument  or  reasoning,  that  the  validity  of  the  will  of  1818  was  not 
properly  in  question,  or  was  not  or  could  not  properly  be  decided  in  that  suit.  But, 
without  regarding  the  particular  mode  or  occasion  on  which  tiie  Haintiff  was  advised 
to  bring  forward  nis  claim,  it  appears 

1.  That  the  Plaintiff,  for  the  purpose  of  obtaining  relief  in  this  Court,  did  file  his 
bill,  distinofcly  alleging  the  invalidity  of  the  will,  praying  for  a  determinatioQ  on  that 
subject,  and  offering  to  perform  an  agreement,  if  the  wiU  ahoold  prove  to  be  valid. 

[5461  2.  That  he  miule  Defendants  to  the  soit^  not  only  the  parties  to  the  agree- 
ment, who  had  no  title  if  the  will  were  not  valid,  but  also  the  persons  interested  to 
maintain  the  validity  of  the  will. 

3.  That  the  cause  was  regularly  brought  on  to  a  hearing,  and  then  diamissed  as 
against  persons  claiming  a  beneficial  interest  under  the  will,  and  dismissed  with  costs 
against  the  trustees,  whose  title  depended  altogether  upon  the  validity  of  the  will. 

4.  That,  notwithstanding  these  dismissals,  the  Plaintiff,  upon  the  reference  which 
M'aa  made  as  to  the  title,  had  an  opportunity  of  shewing,  if  he  could  and  thought  fit, 
that  the  Defendants,  the  trustees,  had  no  title.  He  made  no  objection.  The  Master 
found  thaba  good  title  could  be  made :  this  finding  was  wbollv  inoonsisteDt  wiUi  Uie 
invalidity  of  will,  under  which  they  were  trustee^  and  the  report  was  duly 
confirmed. 

I  do  not  oonnder  that  Uie  Plaintiff,  as  devisee  in  remainder,  under  the  will  of 
August  1815,  was,  in  any  way,  bound  by  the  acts  of  bis  father  as  heir  at  law.  As 

Purchaser  from  his  father,  he  perhaps  could  not,  after  what  had  passed,  alle^  diat 
'homas  Bainbrigge  died  intestate ;  but  there  seems  to  be  no  reason  why,  dunng  the 
infancy  of  the  only  tenant  in  tail,  who  was  before  bim,  he  might  not  have  re^ 
upon  the  validity  of  the  will  of  1815,  by  reason  of  the  invalidity  of  the  will  of  1818, 
fuid,  at  all  events,  he  was,  as  purchaser,  entitled  to  insist  upon  a  good  title  being  made 
out  by  the  vendors.  The  vendors  had  no  title  except  under  the  will  of  1818 :  they 
were  found  to  have  a  good  title,  and  the  finding  was  confirmed ;  and  it  seems  apparent, 
that  this  finding  would  be  inconnstent  with  a  decree  in  conformity  with  the  prayer 
of  this  bill. 

[646]  I  am  far  from  thinking  tiiat  the  proceedings  in  the  former  suit  are  incon- 
sistent with  the  Plaintiff's  title  to  relief  upon  another  bill ;  but  I  t^ink,  that  after  the 
former  proceedings,  his  bill,  for  such  relief  as  he  now  asks,  ought  not  to  be  filed 
without  the  leave  of  this  Court ;  and  this  demurrer  must  therefore  be  allowed. 


[6403    1^  ATTCmNEY-GENSRAL  V.  TUB  CORPOIUTION  QT  LUCESIXK. 

April  27,  1846. 

Liability  of  the  new  municipal  corporations  and  the  ratepayers  of  their  boroughs  for 
the  breaohee  of  trust  of  the  old  oorporatiouB,  and  the  costs  of  obtaining  redress. 

The  new  corporations  succeed  to  the  debts  and  duties  of  the  old  corporattons,  whose 
place  they  now  occupy,  as  wc^  as  to  their  estates,  property,  and  rights. 

This  case,  reported  in  a  former  volume  (7  Beavan,  176),  now  came  on  upon  tiie 
Master's  report,  who,  on  taking  the  accounts  directed  by  the  decree,  found  a  sum  of 
£5365  due  from  the  Corporation  and  Mr.  Burbidge,  in  respect  of  the  breach  of  bnut 
complained  of  by  the  inrorma^on. 
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Mr.  Twiss  and  Mr.  Blunt  now  asked  for  an  order  for  payment  of  the  amount^ 
together  with  the  costs  of  the  information. 

Mr.  Turner  and  Mr.  Bolt,  for  the  Corporation,  endeavoured  to  protect  the  Corpora- 
tion from  payment  of  costs  on  two  grounds ;  first,  that  it  was  the  former,  and  not  the 
present  G(ffporatifni,  and  their  mayors  and  agents  who  had  been  guilty  of  the  breach 
of  trust,  ama  diat  it  would  be  a  hardship  ana  injustice  on  the  present  ratepayers  of 
the  borough  of  Leicester,  to  be  visited  with  the  costs  of  the  delinquencies  of  the 
former  town  corporation ;  and,  secondly,  that  the  Corporaticni  were  [047]  not  so 
much  to  blame,  having  followed,  in  ignorance,  the  course  of  dealine  practised  by  their 
predecessors  from  time  to  time.    (The  AUomey-General  v.  Caius  College,  2  Keen,  130.) 

Thb  Mastkr  op  the  Roli^  [Lord  Laugdalel.  I  have  seldom  been  more  surprised^ 
than  in  hearing  that  this  Corporation  ia  not  liable  to  pay  costs  in  such  a  case  as  this. 
It  is  true,  that  the  members  of  the  Corporation,  as  at  present  constituted,  are  not 
Iwrsonally  delinquent,  and  that  there  is  no  imputation  on  them ;  but  in  considering 
the  rights  of  the  charity,  it  must  be  remembered,  that  the  present  Corporation  ia 
but  a  continuance  of  the  old  (77ie  Altomey-General  v.  Kerr,  2  Beavan,  420,  and  The 
Attorney-General  v.  The  Corporatim  of  Newcastle,  5  Beav.  p.  314),  and  succeeds  to  the  debts 
and  duties  of  the  old  corporation,  whose  place  it  occupies,  as  well  as  to  the  estate^ 
property,  and  rights.    (5&6W.  4,  c.  76,  s.  92.) 

The  Corporation  had  charity  funds  in  their  hands,  and  instead  of  seeing  that  it 
was  properly  invested  and  properly  applied,  they  allowed  it  to  remain  in  the liands  of 
their  town  clerk,  for  the  benefit  of  the  mayor  and  town  clerk;  the  charit;^^  was 
excluded  from  the  benefit  of  it,  and  it  became  necessary  to  file  this  information  to 
raeover  it  bach.  To  say,  that  this  charity  is  not  to  have  the  costs  of  this  information,  * 
in  a  case  where  there  has  been  a  dishonest  use  of  its  money,  would  be  to  act  contrary 
to  every  established  principle  on  the  subject. 

The  Defendante  must  pay  the  costs,  and  interest  on  the  amount  found  due. 


[048]  BiDDULPH  V.  Lord  Camots.  ifoy  8,  July  6,  1846. 

On  an  application  that  the  solicitor  of  a  feme  covert  might  be  appointed,  under  tiie 
32d  Cmler  of  1846,  guardian  to  defend  her  husband,  who  was  a  luni^c,  the  Court 
required  evidence  that  the  husband  and  wife  had  no  adverse  interests. 
The  Court  refused  to  appoint  the  Plaintiff's  solicitor  guardian  of  a  lunatic  Defendant, 
In  appointing  such  guardian,  the  Court  will  not  intenere  with  his  discretion. 

The  Defendant  Darell,  a  lunatic, .  though  not  so  found  by  inquisition,  had  been 
•erved  with  a  subpoena.    (See  7  Beavan,  &80.) 

Mr.  J.  A.  Cooke  now  applied,  under  the  32d  Order  of  May  1845  (Ordines  Can. 
296),  that  the  solicitor  who  acted  for  Mr.  Darell's  wife  in  this  suit  might  be  assi^ed. 
guardian  of  Mr.  Darell,  to  defend  the  suit.  He  said  that  the  solicitor  of  the  Suitors' 
Phnd  was  not  neeesearily  to  be  appointed  guardian. 

Thi  Mastbb  of  thb  Bolus.  The  solicitor  of  the  Suitors'  Fond  is  only  appointed 
when  no  oth«r  more  proper  person  eon  be  found  to  undertake  the  defence,  (moore  v. 
PJatel,  7  Beav.  583.)  I  must  be  satisfied,  by  affidavit^  that  the  interest  of  the  husband 
is  not  adverse  to  that  of  the  wife  before  I  can  appoint  him  guardiau. 

Tlie  case  stood  over,  and  on  the  6th  of  July, 

Mr.  J.  A.  Cooke  renewed  his  application. 

Thk  Master  of  the  Rolls,  not  feeling  satisfied  with  the  explanations  given, 
refused  the  application. 

Mr.  J.  A.  Cooke  then  asked  that  the  Plaintiffs  solicitor  might  be  appointed,  or  if  not^ 
then  that  the  8oli-[549]-citor  of  the  Suitors'  Fund  might  be  named  guardian,  with  an 
intimation  that  the  wife's  solicitor,  Mr.  Addis,  shoula  act  under  him. 

Thi  Master  of  the  Rolls  [Lord  Langdale].  I  cannot  think  that  the  Plaintiff's 
■didtor  would  be  a  proper  person  to  be  appointed  guardian,  to  put  in  the  Defendant's 
answer,  and  defend  the  suit  for  htm. 

I  have  no  objection  to  appointing  the  solicitor  of  the  Suitors'  Fund ;  but  I  wiU  in 
no  my  whatever  interfere  with  the  exercise  of  his  discretion. 
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[549]   Hahoratb  v.  Haboratx.   Manh  27,  28,  1846. 

A  receiver  of  a  moiety  of  an  estate,  claimed  by  the  Plaintiff  as  tenant  in  common  with 
the  Defendant^  who  was  in  pooeasion  of  the  wfa(de,  granted,  under  the  dnmrnataneea. 

The  testator  devised  real  estates  to  his  son  John  for  life,  with  remaiuder  to  John's 
children,  as  tenants  in  common  in  tail. 

The  Plaintiff,  John  Robert  Hargrave  (an  infont)  by  this  bill,  insisted,  that  be  and 
the  Defendant,  William  J.  Hargrave,  as  the  only  two  children  of  the  testator's  son 
John,  were  entitled  to  the  estate.  The  bill  stated  the  exutenoe  cd  outstanding  terms 
which  prevented  tAie  PUintaff  proceeding  at  law,  and  it  {vayed  a  partition  of  the 
estate,  on  account  of  a  moiety  of  the  rents  (the  Defendant  having  been  in  the  poeeenion 
of  the  whole),  and  for  a  receiver  and  an  injunction  to  restnun  die  setting  up  <rf  die 
outstanding  terms. 

The  Defendant  insisted  that  the  Plaintiff  was  ill^timate,  that  he  had  been  born 
at  a  period  when  the  teB-[660]-tator's  son  John  had  no  intercourse  with  his  wife 
and  was  resident  abroad,  while  bis  wife  was  resident  in  England.  The  Defendant 
admitted  he  was  in  receipt  of  the  whole  rents. 

An  issue  as  to  the  Plaintiff's  le^timacy  had  been  directed,  and  which  bad  been 
found  in  his  favour,  and  pending  an  application  for  a  new  trial.  (See  next  case^ 
p.  552.) 

Mr.  Turner  and  Mr.  K^^le  moved  for  an  injunction  to  restrain  the  Defendant  from 
receiving  tiie  rents  of  a  moiety,  and  for  a  reoaver  of  the  rents  and  profits  of  a  mcnety 
of  the  estate,  and  that  the  tenants  might  attorn  as  to  a  moiety  thereof,  and  pay  a 
moiety  of  their  rents  to  the  reoeiver,  and  that  the  receiver,  as  to  suoh  moiety,  might 
be  at  liberty  to  manage,  as  well  as  set  and  let  tke  sanw,  with  the  approbation  of 
the  Master. 

They  cited  Calvert  v.  Adams  (2  Dickens,  478),  Evelyn  v.  Evelyn  (lb.  800),  Loipndes 
V.  Baddingion  (3  Dan.  Ch.  Pr.  417  (1  ed.),  Taylor  v.  Jardine  (8  March,  1840.  Eeg. 
Lib.  B.  fo.  447). 

Mr.  R.  Perry  argued,  that  a  receiver  of  a  moiety  could  not  be  appointed ;  for  "  how 
(as  was  observed  by  Lord  Northingtoa)  could  a  receiver  let^  set,  or  distrain,  or  take 
any  step  without  the  consent  of  the  other  coparcener."  WiUtmghAy  v.  fTiUoughbg  (2 
Dick,  478,  n.).  He  observed  that  in  Tyson  v.  Fairelough  (2  Sim.  &  St.  142)  Sir  John 
Leaoh  said  :  "  I  may  observe  that,  even  in  the  case  of  an  actual  exclusion  of  one  tenant 
in  common  by  another,  I  doubt  whether  this  Court  would  appoint  a  receiver.  If  it 
[661]  were  an  exclusion  which  amounted  to  an  ouster  at  law,  the  party  complaining 
must  assert  at  law  his  legal  title.  If  it  were  not  suoh  an  exclusion,  this  Court  would 
compel  the  tenant  in  common  in  receipt  of  the  rents  to  account  to  his  companion ;  but 
would  not,  I  think,  act  against  his  legal  title  to  possession ;  and  the  reason  is,  hecaxm 
the  party  complaining  may,  at  law,  relieve  himself  by  the  writ  of  partition.  It  is 
upon  this  ground  that  this  Court  has  constantly  refused  to  restrain  a  tenant  in  common 
from  cutting  timber,  or  doing  any  other  act  not  amounting  to  destruction." 

He  argued,  that  the  notice  in  motion  did  not  merely  appoint  a  person  to  receive 
the  infants  share  of  the  proceeds  from  the  party  in  possession,  but  actually  disfJaced 
the  possession  of  the  other  tenant  in  common,  which  Lord  Eldon,  in  Lowndes  v. 
Baddingion  (3  Dan.  Pr.  417,  n.),  appeared  to  have  carefully  avoided. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Bollb  [Lord  Langdale]  said  he  would  examine  the  oases 

and  ^ve  his  judgment  on  a  future  day. 

March  28.  "VSK  MASTER  OF  THE  Bolls  said  that  the  Plaintiff  might  take  the 
order. 

^(yrz-Skeet  v.  Andertm,  4  B.  C.  C.  414 ;  Milbmk  t.  Beeett,  2  Mer.  405 ;  SmiA 
y.  Lyster,  4  Beavan,  227. 
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IfSSg}  Habobati  v.  Habgravk.  May  8,  SS,  S6.  26,  Nov,  4,  6,  1846. 
[S.  a  10  Jnr.  957.   See  The  Ptmlett  Pmuge  [1908],  A.  C.  S95.] 

Obaervatioos  as  to  the  nature  and  extent  of  i«oof  oeoessary  to  estaUish  a  case  of 
adulterine  bastardy,  and  as  to  what  kind  of  evidenoe  is  admissible  in  such  oases. 

A  ehild  horn  <rf  a  married  woman  is,  in  the  first  instance,  presumed  to  be  legitimate. 
The  presumption  thus  estabUshed  by  law,  is  not  to  be  rebutted  by  oiroumBtaDoe& 
which  only  create  doubt  and  suspicion,  but  it  be  wholly  removed  by  shewing 
that  the  husband  was :  Ist.  Incompetent.  2.  Entirely  alwent,  so  as  to  have  no 
interooune  or  communication  of  any  kind  with  the  mother.  3.  Entirely  absent  at 
the  period  durins  which  the  child  must,  in  the  course  of  nature,  have  been 
begotten.  4.  Only  present  under  circumstances  as  afibrd  clear  and  satisfactory 
proof  that  there  was  no  sexual  intercourse.  Such  evidence  as  this  puts  an  end  to 
the  qaestion  and  establishes  the  illegitimacy  of  the  child  of  a  married  woman. 

It  is,  however,  very  difficult  to  conclude  against  the  le^timacy,  in  cases  where  there 
is  no  disaUlity  and  where  some  society  or  communication  is  continued  between 
husband  and  wife  during  the  time  in  question,  so  as  to  have  afforded  opportunities 
of  sexual  intercourse ;  and  in  cases  where  such  opportanities  have  occurred,  and  in 
which  any  one  of  two  or  more  men  may  have  been ,  the  father,  whatever  proba- 
bilities may  exist,  no  evidence  can  be  admitted  to  shew  that  any  man,  other  than 
the  husband,  may  have  been,  or  probably  was,  the  father  of  the  wife's  child. 
Throughout  the  investigation  the  presumption  in  favour  of  the  legitimacy  is  to 
have  Its  weight  and  influence,  and  the  evidence  against  it  ought  to  be  strong, 
dntinct^  sati&ctoEy,  and  oonclusiveu 

This  was  a  motion  for  a  new  trial  of  an  issoe  apra  the  question  of  the  legitimacy 

of  the  Plaintiff. 

Mr.  Eindersley  and  Mr.  R  Ferry,  for  the  Defendant,  in  support  of  the  amdioation. 

Mr.  Turner,  Mr.  Butt,  and  Mr.  Kyle,  for  tiie  Plaintiff,  in  oppoution  to  the  motion. 

GoedrigU  d.  Steims  v.  Mou  (Cowp.  691),  Mmia  v.  Daieits  (6  CI.  &  Fin.  163),  The 
Owen  v.  The  IMbUamU  of  Mansfield  (1  Q.  R  Bep.  444),  CUeve  r.  Gaeeoigne  (1  Ambl. 
323),  Locke  v.  Colman  {2  Myl.  &  Cr.  42),  Tatham  v.  JFrighi  (2  Russ.  &  Myl.  1), 
Fimnm/  Lorton  v.  Sari  of  Kingston  (5  CI.  &  Fin.  p.  340).  M*Qregor  v.  Tij/pham  (3  Hare, 
488),  WHson  v.  Beddard  (12  Simons,  28),  mUe  v.  Wilson  (13  Yes.  87),  Staee  v. 
Mabixi  (2  Yes.  sen.  562),  M-udd  v.  Saekermore  (unreported). 

[663]  Ths  Mastkr  or  the  Bolls  reserved  his  judgment. 

Nov.  6.  The  Master  of  the  Rolls  nx>rd  Langdale].  This  case  came  on  upon 
a  motion  for  a  new  trial,  upon  a  question  oi  legitimacy. 

The  Pli^ntiff,  John  Robert  Hargrave,  was  bom  on  the  17th  day  of  November 
1836,  and  is  the  aiHi  of  ISaiy  Hargrave,  formerly  Mar^  Snow,  who,  at  the  time  (A  the 
Pla^itiffs  biTth,  was  the  win  of  John  Hargrave  now  deceased. 

The  Defondant,  William  Joseelyne  Hi^grave,  is  admitted  to  be  the  legitimate  son 
of  the  same  John  Hunave  and  Maty  his  wHe. 

The  Plaintiff,  as  the  son  of  John  Hargrave  his  mother's  husband,  claims  to  be 
entitled,  as  tenant  in  otnnmon  with  the  Defendant,  to  certain  real  estate,  which,  by 
the  will  of  Thomas  Hargrave,  deceased,  was  devised  to  John  Hugrave  tac  life,  with 
renuunder  to  his  children,  as  tenants  in  common  in  tail. 

John  Hargrave  was  married  to  Mary  Snow,  the  Plaintiff's  mother,  on  the  4tb  day 
of  December  1816.  Tfaey  ceased  to  live  together  in  the  month  of  July  1824 ;  but 
some  interoourae  or  communication  took  place  between  them,  from  that  time  until 
the  death  of  the  husband,  which  happened  on  the  26th  day  of  March  1840. 

It  is  alleged  by  the  Plaintiff  that  there  were  four  children  of  the  marrifure,  viz., 
Thomaa  ^urgrave,  who  died  on  tiie  13th  day  of  July  1835,  the  Defmdant  William 
Joaeeljme  Hanprave,  EmUy  Hargrave  who  died  on  the  Sd  of  July  1836,  and  the 
Plaintiff  himsa^  buii,  as  I  have  said,  on  the  17tii  of  Kovember  1836. 

[6641   The  Defeiulant  contends,  that  the  FUintiff  is  illegitimate,  and  that  he  is 
himself  the  only  legitimate  child  of  the  marriage. 
R.  in.— 16* 
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a^pn,  and  the  rather,  beeaiue  the  late  Lord  Chief  Joitice  Tindal,  before  wham  the 
tnid  was  had,  had  for  a  time  at  leasts  some  doabt,  wfaethw  the  verdiot  was  justified 
by  the  evidence ;  a  doubt  whioh  I  am  boond,  io  favour  ol  die  Plaintiff,  to  aav,  might 
have  been  removed,  if  tiie  time  for  furtiier  eonrideration,  which  he  deored,  had  been 
allowed  to  ,faim ;  but  we  uufortunately  lost  that  eminent  Judge  before  he  had  &d 
opportunity  of  giving  the  case  the  further  attention,  which,  after  communication  with 
me,  he  had  consented  to  bestow  upon  it. 

Let  the  parties  proeeed  to  a  new  bnaX  of  the  same  issue. 

[560]   NOBHAN  V.  Stibt.   June  29,  1846. 

Upon  general  demurrer,  tAie  Court  considering  there  was  a  fair  point  for  decision  at 
the  heuing  of  the  cause,  overruled  the  demurrer,  leaving  the  point  open  at  the 
hearing. 

In  1805  A.  R  purchased  an  est^  vrith  the  money  of  C.  D,,  and  executed  a  mortam 
to  secure  the  amount  A.  B.  was  evicted,  and  he  died  in  1812.  C.  J>,  died  m 
1816.  The  same  individuals  represented  both  A.  B.  and  C.  D.,  and  in  1845  they 
established,  under  the  covenant  for  title,  a  claim  agunst  the  vendw'a  estate,  mr 
the  amount  of  the  purchase-money.  The  residuary  fegateee  of  C.  D.  filed  a  bill  in 
1 846  against  the  representatives  to  recover  the  amount ;  the  Court  thought,  that 
there  was  so  much  probability,  at  least,  of  their  ultimately  establishing  their  equity, 
that  it  overruled  a  demurrer  to  the  bill,  leaving  the  question  open  at  the  heanng. 

This  cause  came  on  upon  demurrer  to  the  bill,  which  stated  to  the  following 
effect: — 

In  1806  Parsons,  in  consideration  of  X5105,  sold  and  conveyed  to  Young,  an 
estate,  and  he  entered  into  covenants  for  title.  To  enable  Young  to  cnnidete  the 
purchase,  Mrs.  Davidge  advanced  him  £6000  which  was  secured  by  mor^;age  1^ 
demise  (tf  the  estate  and  by  the  covenant  oi  Young  to  pay. 

Parsons  turned  out  to  be  tenant  for  life  on^,  aiid  after  his  death,  and  in  1809, 
Young  was  evicted. 

Young  died  in  1812,  and  Abbott  was  his  executor.  Mrs.  Davidge  died  in  1816 ; 
Abbott  and  John  Davidge  were  her  executors,  and  the  two  Plaintiffs  and  three  otW 
persons  were  residuary  legatees.  John  Davidge  died  in  1835,  and  Abbott  thai 
became  sole  executor  both  of  Young  and  Mrs.  Davidge. 

In  April  1833  Abbott  and  John  Davidge  accounted  to  the  Plaintiffs  and  the  other 
residuary  legatees  for  the  residuary  estate  of  Mrs.  Davidge  and  obtained  a  release, 
but  they  did  not  disclose  the  existence  ci  the  morteage  debt  of  X5000.  Abbott  died 
in  1844,  and  the  Defendants  Stiby,  Granger,  and  Wannan,  were  his  executors. 

[061]  We  must  now  return  to  the  debt  of  £6000  and  to  the  oircumstances  whieb 
subsequently  took  place  reUtive  thereto,  whioh  were  substantially  as  foUows : — ^Aftv 
the  death  m  Parsons  in  1808,  a  suit  of  Cm  r.  King  (see  9  Bear.  630)  was  iiutitirted 
in  this  Court  for  the  administration  of  his  estate,  and  in  which  a  decree  was  made  iu 
1810  for  taking  the  accounts.  Under  this  decree.  Young  went  in  and  claimed,  by 
virtue  of  the  covenants  for  title  contained  in  his  conveyance,  the  sum  of  £5105  and 
the  costs  of  two  actions  of  ejectment  Great  delay  took  place  in  the  prosecution  of 
the  suit  of  Coz  v.  Kmg ;  but  the  executors  of  Abbott  having  during  the  Last  year 

Erosecuted  the  claim  of  Young  against  the  assets  of  Parsons  in  the  Master's  office,  it 
ad  recently  been  allowed  to  the  extent  of  £5105  only. 
JBy  this  bill,  filed  in  June  1846  by  two  of  the  residuary  legatees  of  Mrs.  Davidge, 
the  Plaintiffs  prayed,  that  the  money  recovered  in  Cox  v.  King  might  be  applied  in 
payment  of  the  £5000  lent  by  Mrs.  Davidge  to  purehase  the  estate,  and  a  decUrati<m 
that  the  mortgage  debt  formed  a  lien  thereon,  and  for  payment  of  the  deficiency  out 
of  the  estate  of  Young,  or  for  payment  of  the  whole  out  ox  the  estate  of  Young. 

The  bill  alleged,  that  Young  had  paid  interest  until  his  death  (1812),  that  the 
conveyance  and  mortgage  had  come  into  the  possession  of  Abbott  as  representative  of 
I)avi<4;ei  and  had  been  made  use  of  by  his  executors  in  establishing  the  claim  in 
V.  King. 
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[CeTlIn  the  year  1836  Mrs.  Hatgrnve  lodged  at  No.  1  Baal  Zephon  Street  The 
witnees,  Elizabeth  Halyer,  had  lodgings  in  the  same  house,  and  had  become  scquunted 
with  her.  Opposite  to  the  same  hotue,  in  the  same  street^  the  witaesa,  Saralk  Payne, 
lived,  and  kept  a  green-^:rooer*8  shoo,  Sarah  Payne  says,  whilst  she  lived  ^ere,  a 
man  cune  and  askM  her  if  she  knew  Mrs.  Hargrave ;  she  answered  in  the  affirmative, 
and  pointed  out  the  house.  She  saw  him  enter  the  bouse,  and  afterwards  sit  at  the 
window  of  Mrs.  Hargrave's  room.  She  never  saw  bim  again ;  but  in  a  day  or  two 
afterwards,  Mrs.  Hargrave  told  her  that  the  gentleman  sne  had  sent  across  was  her 
husband.  She  says  that  t^e  time  of  this  occurrence  was  in  1836  or  1836,  and  she 
thought  it  must  have  been  the  latter  end  of  the  year. 

Mrs.  Halyer  is  more  distinct,  she  saw  a  man  come  across  from  the  green-grocer's 
shop ;  he  knocked  at  the  door  at  the  door  of  the  house  No.  1),  she  answered  it, 
and  be  asked  for  Mrs.  Hargrave.  Mrs.  Hargrave  came  dowo  and  said  to  the  man, 
"HuUoa  Jack,  what  in  the  name  of  fortune  brought  you  here?"  She  seemed  surprised 
to  see  him,  but  after  a  few  words  passed,  they  went  upstairs  together.  The  witness 
saw  ^e  man  again  when  he  came  down ;  it  might  be  an  hour  or  an  hour  and  a  half. 
He  came  down  with  Mn.  Hargrave  and  sud,  "Well  mother,  I  shall  be  here  again  in 
six  weeks,"  and  he  went  away,  apparently  on  friendly  terms  with  ber,  and  aner  he 
was  gone,  Mrs.  Hargrave  informed  her  it  was  her  husband ;  but  the  witness  had 
never  seen  the  man  before.  She  states  positively,  that  the  occurrence  took  place 
in  February  1836. 

[669}  On  the  3d  March  following,  Hargrave  was  at  the  Ship  Tavern,  and  he  told 
the  waiter,  Urwood,  that  when  be  came  again,  he  should  bring  Mrs.  Hargrave.  He 
returned  on  the  3d  of  May ;  he  bad  then  a  lady  with  him,  and  they  stay^  together, 
living  as  man  and  wife,  till  the  10th  or  11th.  She  left  the  night  before  bim.  The 
waiter  took  her  to  be  Mrs.  Hargrave.  Mr.  Busby,  who  faad  kept  the  Ship  Tavern  for 
thirty-eight  years,  knew  hargrave,  who,  though  coming  from  abroad,  frequented  his 
hous^  and  was  there  three  or  four  times  a  year,  sometimes  more.  He  saw  Mrs. 
Hargrave  many  times,  and  saw  her  with  Mr.  Hargrave,  at  the  hotel,  several  times 
between  1834  and  1838.  John  Hurgrave  always  slept  at  the  hotel;  when  Mrs. 
Hargrave  came  in,  she  would  go  to  the  sitting-room  upstairs.  He  once  shewed  her 
into  the  room  ;  once  or  twice  he  saw  her  go  upstairs.  He  saw  her  walk  in  and  out 
on  other  occasions,  and  never  saw  her  turned  away  from  the  door,  but  does  not  know 
who  was  with  Hargrave  in  May.  Has  no  doubt  he  saw  Mrs.  Hargrave  several  times 
in  several  years. 

Upon  this  evidence,  it  appears  not  to  be  proved,  that  Hu'grave  was  the  visitor 
Teceived  by  Mrs.  Hargrave  in  February  1836.  She  told  the  two  witnesses,  Payne 
and  Halyer,  that  he  was,  but  neither  of  them  knew  bim,  so  as  to  give  any  evidence  of 
identity.  And  again,  it  is  not  proved  (if  the  time  and  other  circumstances  made  it 
important  to  prove  it),  that  Mrs.  Hai^prave  was  the  woman  with  whom  Hai^rave  was 
at  tihe  hotel  in  Mar  1836.  The  waiter  and  the  honsekeeper  took  her  to  m  so ;  but 
Rusby,  who  knew  Mrs.  Hargrave,  does  not  know  who  was  with  Hargrave  in  May, 
and  he  does  not  appear  to  have  been  asked,  whether  he  ever  saw  the  woman  who  was 
then  with  him. 

S5691  There  was  no  concealment  as  to  the  pregnancy  of  Mrs.  Hargrave,  or  the 
of  her  child,  and  about  six  or  seven  months  after  the  child  was  born,  bis  mother 
-caused  him  to  be  baptized  by  the  name  of  "John  Robert,  son  of  John  and  Mary 
Harerave." 

1  hare  found  nothing  in  the  circumstances  under  which  the  separation  took  [dace, 
or  in  the  character  or  conduct  of  Har^ave,  or  in  the  nature  of  the  communications 
which  took  place  between  him  and  his  wife,  which  render  such  an  intereouise  as  the 
Phuntiff  alleges  to  have  taken  place,  in  any  considerable  degree  improbable ;  and  if  I 
were  boimd  to  decide  the  case  upon  the  evidence  as  it  stands,  I  should  determine  in 
favour  of  the  legal  inference  of  legitinuunr,  whidi  I  do  not  think  would  be  affected  hy 
the  alleged  adultery  of  the  wife,  even  if  it  were  proved.  (Bury  v.  Phifyott,  2  MyL  & 
K.  349.) 

Nevertheless,  as  there  rests  upon  the  case  a  degree  of  obscurity,  which  perhaps 
may,  and  if  it  can,  ought  to  be  removed ;  and  as  it  fu^»ears  probable,  that  there  may 
be  additional  evidence  on  botii  sides,  I  am  disposed  to  allow  this  case  to  be  tried 
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King  was  not  prosecuted  or  made  effectual  until  very  recently.  It  has  been,  however,, 
ultimately  established  to  the  extent  of  the  priDcipal  money.  Young,  who  bought  an 
estate  with  the  other  parties'  money,  and  has  suffered  a  loss  of  no  more  than  j£125, 
has,  by  his  legal  personal  representatives,  proceeded  to  recover  the  damage  sustained 
by  the  loss  of  the  estate ;  and  his  represeatativea  now  think  it  an  honest  thing  to 
say  : — **  True  it  is  that  Young  has  not  suffered,  for  pW]  Mn.  Dsvidge's  money  paid 
for  the  estate ;  nevertheless,  we  will  apply  the  damages  recovered  for  Uie  Ices  of  the 
property,  wholly  for  the  use  of  his  estete,  without  nutkiDg  her  estate  any  compensa- 
tion for  the  loss  it  has  sustained."  If  it  be  the  law  that  this  injustice  is  to  take 

flace,'tiie  law  must  hare  its  course ;  but  let  us  at  least  be  satisfied  that  the  law  is  ao. 
have  been  told  that  it  is  of  public  benefit  to  give  the  Statute  of  Limitations  its  full 
operation.  I  agree  that  the  statute  discountenances  all  attempts  to  rake  up  old 
transactions ;  but  I  cannot  think  it  will  be  a  matter  for  triumph,  if,  in  such  a  case  as 
this,  where  all  parties  have  been  equally  negligent,  the  law  should  inflict  such  a 
hardship  on  those  claiming  under  Mrs.  Davidge.  If  the  law  be  so,  the  Court  must 
apply  the  rule,  though  it  must  regret  to  find  it  leads  to  such  hardship  and  injustice. 

The  Plaintiffs  say :  "Your  claim  on  the  estate  of  Parsons  being  founded  on  the 
loss  of  our  money,  and  the  proof  of  your  claim  being  established  only  by  the 
production  of  our  deeds,  we  have  a  ri^t  to  have  the  money  recovered  from  Parsons 
placed  in  the  situation  of  the  estate  which  has  been  lost,  and  applied  aooordingty." 
Again  they  say,  "your  right  to  recover  was  connected  with  a  duty  which  yon  owed 
to  us,  and  you  cannot  receive  the  compensation  except  with  that  duty  attached  to  it" 
I  do  not  say  that  this  will  turn  out  so  :  but  this  is  a  proper  point  to  be  determined 
at  the  hearing  of  the  cause ;  and  it  is  not  necessary  for  me  now  to  decide  it. 

What  I  think  is  this,  that  there  is  so  much  probability,  at  least,  of  the  Plaintife 
ultimately  establishing  [666]  their  equity,  that  I  ought  not  to  allow  this  demurrer ; 
and  I  wiU  leave  all  questions  on  the  Statute  of  Limitations  open  at  the  hearing. 

[666]   HoDGKncsoN  v.  Wyatt.   {Ex  relatioite.)  Jvlfi  9,  10,  1846. 

[S.  a  4  Q.  B.  749 ;  13  L.  J.  Q.  B.  54.] 

The  Plaintiff  lent  the  Defendant  a  sum  of  money  on  his  bond  and  an  equitable 
deposit.  The  bond,  on  the  &oe  of  it,  was  usurious,  and  an  action  having  been 
brought  on  it,  the  Pluntiff  failed.  The  Plaintiff  afterwards  came  into  equity, 
shewing  that  the  bond  bad  been  eiToneously  prepared,  and  that,  in  fact,  the 
contract  was  uot  usurious,  and  praying  that  the  instrument  might  be  reformed,  and 
effect  given  to  his  equitable  deposit.  The  Court,  being  satisfied  of  the  erxw,  held, 
that  the  Plaintiff  was  entitled  to  the  relief  he  asked. 

In  1837  the  Plaintiff  lent  the  Defendant  the  sum  of  £600  upon  the  security  of  his 
bond,  and  a  deposit  of  the  title-deeds  to  leasehold  property.  The  bond  was  dated 
the  7th  of  January,  and  recited  that  the  £600  bad  that  da^f  been  lent,  at  interest  after 
the  rate  of  £5  per  cent,  per  annum,  and  the  agreement  for  the  deposit,  and  the 
condition  was,  for  the  repayment  of  the  £600  and  interest,  at  the  rate  of  6  per  oentu, 
to  be  computed  from  the  firgt  of  January  1837. 

The  Plaintiff  having  brought  an  action  on  the  bond,  it  was  held  to  be  usurious, 
on  the  ground  of  its  reserving  more  than  £5  per  cent.,  the  money,  according  to  the 
bond,  having  been  advanced  on  the  7th  of  January,  and  interest  at  £5  per  cent, 
being  reserved  from  the  1st  of  January.  There  being  a  security  on  land,  it  was  held 
that  the  security  was  not  protected  by  Uie  2  &  3  Vict.  o.  37.  {Hodj^diuon  v.  Wya^ 
4  Q.  B.  Rep.  749.) 

[667]  The  Plaintiff  afterwards  filed  his  bill  in  this  Court,  alleging  that  the  bond 
was  not  according  to  the  agreement,  and  that  the  reservation  of  the  interest  from  the 
1st  of  January  bad  been  iuserted  by  accident  and  mistake,  under  circumstances 
explained  in  the  bill  and  proved  in  the  cause.  The  bill  prayed,  that  the  Plaintiff 
might  be  declared  an  equitable  mortgagee  of  the  leasehold — and,  if  necessary, 
that  the  bond  might  be  recfafied,  and  for  an  account  of  what  was  due — and,  in 
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default  of  payment^  that  the  Defendant  might  execute  to  the  Plaintiff  an  asBignment 
of  the  premises  and  be  foreclosed,  or  for  a  sale  and  payment. 

On  the  first  hearing  of  the  cause,  on  the  26th  of  May  1845,  the  Defendant  con- 
senting (without  prejudice,  as  after  mentioned)  to  pay  what  might  be  due  on  the 
bond,  an  account  was  directed  to  be  taken ;  but  the  decree  was  to  be  "  without 
[Mj'udice  to  any  question  as  to  the  validity  of  the  security,  and  the  rights  aitd 
equities  of  the  Plaintiff,  and  to  all  questions  in  the  cause,  as  well  on  the  part  of  the 
Plaintiff  as  of  the  Defendant,  with  reference  to,  and  so  far  only  as  such  several 
matters  might  relate  to,  or  affect,  the  costs  of  suit ; "  and  the  costs  were  reserved. 

The  Master  found  £530  doe  for  principal,  and  £138  for  interest,  and  the 
D^ndant  took  exceptions  to  his  report,  which  were  overruled.  The  cause  then 
oame  on  for  farther  directions. 

Mr.  Eindersley,  Mr.  Turner,  and  Mr.  S.  P.  White,  for  the  Kaintiff,  contended, 
that  there  was  a  clear  error  in  the  preparation  of  the  bond,  and  that  no  usuiy  was 
intended :  Uiat  the  Court  had  authority  to  rectify  the  bond,  and,  in  default  of  pay- 
ment, to  decree  a  foreclosure,  [568]  with  the  costs  of  suit.  They  cited,  in  addition, 
Glasfurd  v.  Laing  (1  Campbell,  149),  Buckley  v.  Ou^bmk  (Cra  Jac.  677),  Nevison  v. 
fFhitiey  (Cro.  Car.  501)t  Sallanl  v.  Oddey  (2  Mod.  307),  Bemvmont  v.  Bromley  (Turn  & 
Russ.  41),  BaU  v.  Stone  (1  Sim.  &  St.  210),  Ez  parte  Banglay  (1  Rose,  168),  Scott  v. 
NesbU  (2  Cox.  183,  and  2  B.  C.  C.  641). 

Mr.  Boupell  and  Mr.  Collins,  for  the  Defendant,  insisted  that  the  bond  was 
usurious  and  void,  Ma/r^  v.  Martindale  (3  Bos.  &  P.  154),  Barnard  v.  Yomg  (17  Vesev, 
44),  Roberts  t.  Tremome  (Cra  Jac.  607),  and  that  the  point  having  been  already 
determined  at  law,  by  a  Court  of  competent  jurisdiction,  the  Pwntiff  had  no 
right  afterwards  to  come  for  relief  to  tiiis  Court,  ror  there  is  no  relief  in  equi^  opon 
the  omission  <rf  a  defenoe  at  law ;  Wam  v.  Honoood  (14  Vesey,  31).  The  Detentuiit 
did  not  object  to  pay  the  amount  found  due,  but  he  insisted  on  then  objections,  as 
reUevingmm  from  the  payment  of  the  costs  of  suit. 

Mr.  Kindersley,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdale),  in  substance,  said :  This  case 
comes  on  under  very  peculiar  circumstances.  The  Plaintiff  brought  his  action  on  a 
bond  for  securing  money  stated  to  have  been  advanced  on  the  7  th  of  January,  and 
reserving  interest  from  the  1st ;  and  this  being  aoeompanied  by  a  seonrity  on  land 
was  held  to  be  usurious. 

[509]  The  Plaintiff  afterwards  files  this  bill,  and  says  "the  contract  for  the 
security  and  real  intention  were  free  from  usnry,"  beine  different  from  what  is 
expressed  on  the  bond,  and  he  prays  that  it  may  be  rectified.  If  this  had  been  asked 
beiore  the  trial  <A  the  action,  there  could  be  no  doubts  that  the  Court,  on  being 
satisfied  of  the  existence  of  the  error,  would  have  corrected  the  instrument,  and 
made  it  consonuit  with  the  intention  and  agreement.  The  question  Is  whether  it  is 
now  too  late,  and  whether  the  equitable  jurisdiction  is  to  be  excluded  1  I  see  no 
reason  why  it  should. 

The  Pudn^  also  says,  I  lent  my  money  on  a  double  security,  viz.,  on  the  bond 
and  on  the  deposit  of  title-deeds,  and  I  now  claim  to  have  the  benefit  of  my  equitable 
•ecnrity.  The  Defendant  insists  that  this  Court  cannot  separate  the  two,  and  the 
bond  having  been  found  usurious,  the  whole  contract  is  usurious.  The  Plaintifi*B 
answer  is  nais :  There  has  been  a  mistake  in  the  preparation  of  the  bond,  and  I  now 
ask  that  it  may  be  corrected. 

I  think  it  is  clear,  from  the  evidence,  that  a  mistake  has  been  made  in  the 
preparation  of  the  bond,  and  that  the  red  contract  between  the  parties  was  free 
from  usury,  and  the  Plaintiff  is  now  entitled  to  have  it  set  right. 

In  order  to  determine  the  question  of  costs,  it  is  necessary  to  determine  who  was 
in  the  wrong  and  caused  the  litigation.  I  am  of  opinion  that  the  Defendant  was  in 
bkult,  and  he  must  therefore  pay  the  costs  of  the  suit. 
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[670]  Page  v.  Hobnk         15, 16,  39, 1846. 

[S.  C.  11  Bmt.  227.   See  Btmd  v.  fTaiford,  1886,  32  Gh.  D.  241.] 

Whether,  after  the  execution  of  a  marriage  settlement^  which  is  not  executory,  tlie 
husband  and  wife  have  power  before  the  solemnization  of  the  maniage  to  reT<^e 

i%gu(Bre. 

On  the  14Ui  of  March,  in  ooutemplation  oi  a  marriage,  a  mortgage  in  fee  was  con- 
veyed to  tniateea,  cm  certain  taruats  for  the  intended  wife,  hosbaod,  and  the  issae 
of  the  intended  maniage.  On  the  27th  of  March  the  husband  and  wife  revoked 
it  Upon  a  bill  hy  the  husband,  claiming  the  mortgage  jure  mariiit  the  Court 
referred  it  to  the  Master  to  enquire  under  what  circunutanoeB  the  revocatim  had 
been  executed. 

The  question  in  this  cause  was,  whether  parties  who  had  engaged  to  marry  and 
had  executed  a  valid  settlement,  oould  afterwards  before  marriage  revoke  it. 

In  March  1844  a  marriage  had  been  agreed  upon)  between  the  Plaintiff  James 
Page  and  Catherine  M.  Reid,  who  was  entitled  to  a  sum  of  £1600,  secured  by  a 
mortage  in  fee,  vested  in  her  father's  executor,  in  trust  for  her. 

^  indenture  dated  the  14th  of  March  1844,  after  reciting  the  intended  marriage, 
the  mortgage  was  transferred  to  Home  «h1  Beaumont»  on  troet  for  Catherine  H. 
Keid,  her  executors,  administTators,  and  assigna,  until  the  intoided  marriage,  and 
after  the  solemnisation  thereof,-  upon  the  tarusts  of  an  indoiture  of  settlement  of 
even  date.  * 

By  another  indenture,  also  dated  the  14th  of  March  1644,  and  made  between 
Mr.  Page  of  the  first  part,  Catherine  M.  Reid  of  the  second  part,  and  Home  and 
Beaumont  (trustees)  of  the  third  part,  after  reciting  the  intended  marriage,  and  that 
upon  the  treaty,  it  was  agreed,  that  the  mortgage  debt  should  be  transferred  to 
Home  and  Beaumont,  upon  the  trusts  after  declared,  and  reciting  the  transfer,  it 
was  thereby  declared,  that,  in  consideration  of  the  intended  marriage,  the  trustees 
should  stand  possessed  of  the  £1500,  upon  tmst  for  Catherine  M.  Beid,  her  executors, 
administrators,  and  assigns,  until  t^e  said  intended  marriage  should  be  [571] 
solemnized,  and  after  the  solemnization  thereof,  upon  trust  for  the  separate  use  of 
Catherine  M.  Beid  during  the  joint  lives  of  herself  and  Mr.  Page,  without  power  of 
antidpation ;  and  after  the  death  of  either  upon  tanut  for  Uie  aurvivor  tfxt  life,  with 
remainder  to  tiie  children  of  the  marriage ;  and  in  d^ult,  for  the  survivor  oi  diem, 
the  intended  husbuid  and  wife. 

Before  the  marriage  took  effect,  it  was  proposed  to  revoke  this  settlement,  and 
accordingly,  by  deed-poll  dated  the  27th  of  March  1844,  under  the  hand  and  seal  of 
Mr.  Page  and  Catherine  M.  Beid,  reciting  that  the  said  intended  marriage  had  not 
been  yet  solemnized,  but  it  was  intended  shortly  so  to  be,  and  that  the  said  Catherine 
M.  Beid,  with  the  privity  of  the  said  J.  A.  Page,  was  minded  and  desirous  to  revoke 
and  nuike  void  the  trasts  contained  in  the  settlement,  so  far  as  regarded  the  sum  d 
jCISOO,  to  the  intent  that  the  same  might,  on  the  marriage,  oeoome  vested  in 
J.  A.  Page,  by  virtue  of  his  marital  right:  It  was  witnessed,  that  Catherine 
M.  Beid,  witih  the  privity,  &o.,  and  J.  A.  Page,  did  revoke  and  annul  the  trusts  ai 
the  settJement,  so  far  as  as  r^arded  the  sum  of  £1500,  and  declared  that  the 
teustees  should  hold  it,  on  trust,  fen:  Catherine  M.  Beid,  to  tiie  intent  and  purpose 
thereinbefore  expressed. 

The  parties  married  the  next  day  (28th  of  March  1844).  There  were  no  children 
of  the  marriage,  and  the  trustees  of  the  settlement  having  declined  to  pay  over  the 
£1500,  this  bill  was  filed  by  Mr.  Page  and  Wagstaff  (a  mortgagee  under  him)  to 
obtain  payment  of  the  £1500. 

Mr.  Kindersley,  Mr.  Turner,  and  Mr.  B.  Blundell,  for  the  Plaintiffs.  Parties 
engaged  to  marry  have  a  right  to  vary  or  rescind  either  a  marriage  contract  or  ao 
actual  [ST!Q  settlement,  at  any  time  before  the  marriage  actually  takes  place. 
Every  such  contract  is  inchoate  and  ambulatory  until  the  marriage  is  solemnized.  It 
is  dear,  they  may  annul  tiie  contract  or  settlement,  by  refusing  to  marry  at  all ;  and 
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it  followB  that  they  may  modify  it,  hy  oontracting  to  m&rry  on  terms  different  from 
those  first  uiaDged  between  t^em.  If  it  were  otherwise,  saoh  a  oontract  could  never 
be  determined  so  long  as  the  possibility  of  a  marriage  existed,  that  is,  until  the  death 
of  one  of  the  parties.  If  the  matter  rested  in  coiitraet  or  articles  only,  it  is  settled 
that  they  may  be  varied  at  any  time  previous  to  the  solemnization  of  the  marriage, 
and  that  it  is  eompet«t  for  parties  to  enter  into  a  new  agreement.  Legg  v. 
Otidwire.(l)  If  a  maniage  ccmtraet^  foanded  <hi  the  valuable  consideratioD  of  subee- 
qaent  marriage,  be  revocaue  until  the  marriage,  it  follows,  that  an  actual  settilement 
founded  aa  uie  lame  ooBBideratioii  is  equally  w.  Who  has  a  right  to  prevent  it  ? 
The  ooDtraeting  parties  tAiemselveB  hare  an  undoalMbed  right  to  vary  their  own 
agreement,  and  the  possible  issue,  who,  until  the  marriage,  must  be  regarded  as  mere 
volunteers,  acquire  no  interest,  not  only  until  the  marriage  takea  place,  but  until  it 
takes  place  on  the  terms  ultimately  agreod  upon  between  the  only  parties  to  the 
contract.  The  husband  and  wife,  have,  therefore,  the  power  of  varying  their  own 
rights,  and  of  defeating  any  interest  of  other  persons  who  are  strangers  to  the 
eootrac^  and  have  no  interest  in  the  property  other  than  those  voluntarily  given 
them.  Where  two  parties  enter  into  an  agreement  for  the  benefit  of  a  third,  who  is 
DO  party  to  the  contract,  then,  although  neither  of  the  two  can  alone  defeat  the 
rights  [673]  of  the  third,  yet,  by  agreement  between  the  tw(^  those  rights  may  be 
destroyed ;  Colyrar  r.      amium  of  Mulgrme  (2  Keen,  81  ;|. 

In  Bcbimtm  v.  Didsnum  (3  Boseell,  399),  in  oontemplation  of  a  marriage  between 
A.  and  B.,  settlemente  were  made  of  real  estate  belonging  to  B.,  the  int«ided  wife, 
and  of  perscmalty  belonging  to  A.,  the  intended  basband,  upon  uses  and  trusts,  which, 
after  the  solemnization  of  the  marriage,  were  to  arise  for  the  benefit  of  the  husband, 
wife,  and  their  issue ;  the  marriage  ceremony  was  performed,  and  the  parties  lived 
together  as  husband  and  wife ;  but,  after  the  lapse  of  more  than  a  year,  and  before 
the  parties  had  any  children,  the  marriage  was  discovered  to  be  void,  and  they 
executed  deeds  purporting  to  revoke  the  former  settlement.  Some  time  afterwards, 
a  new  sel^tlement,  in  contemplation  of  marriage,  was  made,  including  the  same  property 
as  die  former,  but  different  from  the  former  in  the  interests  given  to  tlie  issue,  as 
well  as  in  other  provisions ;  the  parties  then  intermarried,  and  were  Was  issue  of  the 
marriage.  It  was  held,  that  the  first  settlement,  being  founded  on  mistake  and  mis- 
apprehension, was  not  binding  on  the  parties,  and  that  the  rights  of  the  issue,  both 
as  to  the  real  estate  and  the  person^ty,  were  regulated  by  the  seoond  settlement. 

In  Btaiton  v.  BeatsM  (12  Simcms,  281),  a  single  lady,  having  under  a  will  a  general 
power  of  appcnntment  over  a  fund,  made  a  voluntary  appointment  of  it  to  trustees, 
in  trust  for  her  separate  use  for  life,  remainder  for  any  husband  whom  she  might 
marry  for  life,  remainder  for  her  children  by  any  husband  or  husbands  whomsoever. 
[574]  A  few  months  afterwards,  she,  being  still  unmarried,  revoked  the  appointment 
(although  she  had  not  reserved  to  herself  any  power  to  do  so),  and  made  another 
voluntary  appointment  of  the  fund  to  other  trustees,  in  trust,  as  she  should  appoint 
by  deed  or  will.  She  then  married  ;  and  afterwards,  by  virtue  of  the  power  reserved 
to  her  by  the  last  deed,  she  executed  another  voluntary  deed,  by  which  she  declared 
that  the  taustees  of  the  prior  deed  shouki  stand  possessed  of  tiie  fnnd^in  trust,  as  she 
and  her  husband  should  appoint,  and  in  defoolt,  in  tnist  for  her  httel»nd  and  herself 
for  their  lives,  suooeeeively,  remainder  for  their  children.  The  fund  still  remained  in 
i^e  names  of  the  trustees  of  the  will.  The  Court,  in  a  suit  by  the  wife  and  the  last- 
mentioned  lanstees,  against  the  husband,  the  trustees  of  the  will,  and  the  trustees  of 
the  fiist^mentioned  dwd,  decreed  (with  the  husband's  concurrence)  the  trustees  of  the 
will  to  truisfer  the  fund  to  the  trustees  of  the  last  deed  upon  the  trusts  thereof. 

Secondly.  The  ri^ht  to  revoke  or  alter  is  expressly  provided  for  by  the  settlement, 
for  the  |HY)perty  is  distinctly  limited  "  in  trust  for  Catherine  M.  Reid,  her  executors, 
administrators  and  assigns,  until  the  said  intended  marriage  shall  be  had  and 
solemnised ; "  tiiat  is,  she  was  to  have  an  absolute  power  or  dominion  over  the 
property,  noi  only  until  the  marria^  but  until  a  marriage  was  solemnized  according 
to  toe  then  existing  agreement  This  left  to  the  lady  the  absolute  power  of  disposition 

(1)  Ca.  temp.  Talb.  20,  and  see  Plmiyit  v.  Boberts,  1  Ambler,  314 ;  Honor  v.  Sonor^ 
1  P.  Williams,  123 ;  Wea  v.  £rru«^,  2  P.  WiUianu,  349. 
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over  the  property  either  imtil  majriage  generetly,  or  until  &  nairiaga  upon  the  terms 
then  arranged ;  these  were  afterwards  varied,  and  the  event,  talung  away  the  abai^te 
interest,  never  ooooired. 

[576]  They  also  cited  fTard  v.  Audhud  (6  Simons,  671,  8  Beavan,  201,  and  C.  F. 

Cooper,  U6). 

Mr.  Hot^son  and  Mr.  Renshawe,  for  the  trustees  of  the  settlement.  The  question 
in  this  case  is,  not  whether  a  variation  has  been  made  in  the  contract,  but  wheUier 
there  is  to  be  any  settlement  at  all  of  the  property.  The  mortgage  was  vested  in  the 
executor  of  the  lady's  father,  and  protected  by  hun ;  a  settlement  was  made  with  his 
consent,  and  afterwards,  without  any  concurrence  on  his  part,  the  husband  and  wife, 
by  a  private  arrangement  between  themselves,  attempted  wholly  to  defeat  it. 

The  Court  has  allowed  muriage  articles  to  be  varied  benire  marriage,  bat  has 
never  gone  beyond  that.  The  reason  is  obvious:  when  a  omi tract  is  executory, 
volunteers  cannot  compel  its  periormance ;  but  when  onoe  it  is  perfected,  and  the 
l^al  estate  has  passed,  or  a  vaud  trust  has  been  declared,  the  matter  is  iirevoeable, 
and  even  volunteers  are  entitled  to  inmst  on  the  benefit  nven  them ;  v.  BipmaMte 
(2  Myl.  &  E.  496),  BiU  v.  Oureton  (2  MyL  &  K.  503).  Here,  the  mortgaged  estate  in 
fee  was  conveyed  and  vested  in  the  trustees,  upon  certain  declared  trusts,  to  arise  on 
the  marriage :  the  contract  was  executed  and  the  deed  was  irrevocable.  In  Cdfear 
v.  77ie  Countess  of  MvXgrave,  the  whole  rested  in  contract;  Boughtm  v.  Sattdikmds  (3 
Taunton,  342)  shews,  that,  at  law,  the  first  settlement  was  valid ;  and  the  relief  in 
equity  was  granted  on  the  ground  of  the  mistake  (3  Buss.  40.4) ;  and  no  mistime  is 
here  sug^i^ted.  In  fFard  v.  Avdkmdy  the  legal  interest  had  not  passed,  and  if  it  had, 
the  remedy  was  at  law,  and  not  [676]  in  equity.  In  Beatim  v.  Beatam  (12  Simons, 
281)tbere  was  no  contract  witii  any  human  beii^  and  no  OMisideration  at  all. 

(The  Master  of  the  Bolls.  Siu^Kise,  uter  sneh  a  settiement  as  this,  the 
parties  had  agreed  not  to  marry,  and  had  releued  each  other  from  their  engagements, 
and  had  married  other  persons,  and  had  afterwards  become  single  and  then  married  ; 
in  such  a  case  could  the  trusts  of  the  first  settlement  be  revived  1]  ^ 

Some  such  question  arose  in  a  recent  case  of  Thomeu  v.  Bratman  before  the  Vice- 
chancellor  Knieht  Bruce.  (6  June  1846.)  Next,  it  is  argued,  on  behalf  of  the 
Ptaintifis,  that  there  being  a  limitation  to  the  lady,  her  executors  and  administrators 
until  the  marriage,  she  retained  the  absolute  dominion  over  the  property,  and  had, 
therefore,  the  power  of  dealing  with  it  as  she  pleased ;  but  it  is  to  be  observed,  that 
the  absolute  limitation  was  subject  to  the  limitation  to  arise  on  the  marriage  taking 
effect,  and  which  she  had  no  power  to  defeat,  and  that  it  was  the  mere  resulting 
trust,  which  she  would  have  taken  in  the  absence  <tf  any  direct  enKessed  trusts  The 
property  was  hers  absolutely,  subject  to  the  rights  she  had  created,  and  to  arise  uptm 
her  marriage  with  Mr.  Page. 

Mr.  N.  Wetherell,  for  Mr.  Dobell. 

Mr.  Milne,  for  Mr.  George,  the  mortgagor. 

Mr.  FoUett,  for  Mrs.  Page,  submitted  her  rights  to  the  judgment  of  the  Court. 

Mr.  Kindersley,  in  reply.  It  is  argued  you  may  vary,  though  not  revoke ;  but  if 
you  admit  the.  one,  the  other  must  necessarily  follow.  Until  the  marriage  takes 
place,  [677]  the  consideration  does  not  arise ;  for  then,  and  then  only,  the  marritge 
consideration  springs  up ;  but  when  it  has  once  taken  place,  I  admit  tlwk  the  ultinute 
agreement  cannot  oe  varied  in  the  least  particular.  v.  CWvlon  and  Pttn  v. 

E^ntuM  do  not  apply ;  they  were  not  cases  of  a  marriage  oonsideratitm.  It  is 
implied  by  a  marriage  settlement,  that  it  is  only  to  have  effect  in  the  event  of  the 
marriage.  The  parties  may  either  say  "  we  will  not  marry  at  all,"  and  thus  desbroy 
the  set^ement,  and  o^l  for  a  retrander  of  the  property ;  (M*  they  may  say  "  we  will 
marn'  on  different  tenns  "  and  thereby  vary  it  to  any  extend  even  to  the  extent  of 
revoking  it. 

The  Master  of  the  Bolls  [Lord  Langdate].   I  will  take  time  to  consider  this 

important  question. 

If  this  were  a  contract  between  the  parties  themselves,  wholly  irrespective  of 
others,  and  if  for  some  common  purpose  property  was  vested  in  trustees  to  answer 
certain  events,  then,  no  doubt,  by  agreement  between  themselves,  they  would  have  a 
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riffht  to  have  their  property  retarned  to  them  by  the  laiutees.  It  is  the  interests  of 
otliers  which  alone  makes  any  question.  There  was  a  contract  for  a  marriage  between 
these  parties,  and  property  was  vested  in  trustees  for  the  purpose  of  that  marria^ ; 
there  waj  a  limitation  for  the  benefit  of  the  lady  until  the  marriage,  and  then  limita- 
tions for  the  benefit  of  herself,  her  husband,  and  the  issue  of  the  marriage.  Having 
executed  this  settlement  with  a  view  to  the  marriage ;  the  husband  and  wife, 
subsequentiy,  br  themselves,  in  another  place  and  in  the  presence  of  other  persons, 
execute  a  deed  by  which  thc^  wholly  revoke  the  settlement ;  and  immediately  after- 
wards, the  marriage,  which  was  in  contemplation  when  the  oontoact  was  entered  into, 
was  solemnised. 

[57^  What  is  said  on  one  side  is,  that  persona  who  contract  to  marry,  subjeot  to 
oertain  terras  as  regards  their  property,  have  a  right,  until  ^e  matria^  is  solemnised, 
to  altw  those  terms ;  that  they  have  the  power  of  disposing  of  their  own  property 
U)d  of  altering  all  the  arrangements  which  have  been  made  and  even  to  revoke  it  so 
effectually,  as  to  give  the  property  to  the  husband  ^we  mariii. 

On  the  other  hand,  the  trustees  say,  "  You  vested  the  property  in  us,  the  deed  is 
executed  aad  the  property  is  legally  vested  in  us  on  certain  trusts,  in  the  event  of 
the  marriage  taking  place.  These  trusts  are  irrevocable ;  you  have  made  this  settle- 
meat  in  contemplation  of  a  marriage,  and  if  it  takes  place,  the  trusts  are  absolute. 
Voa  may  put  an  end  to  it  by  putting  an  end  to  uie  contract  of  marriage,  but 
manying  as  you  have  done,  we^  the  trostees,  must  perform  the  bniats  we  have 
unde^takea" 

I  hava  to  detomme,  under  these  oiroamstances,  the  right  of  the  Plaintifi  to  have 

this  money. 

I  agree  that  the  authoriUes  do  not  directly  decide  this  point,  and  that  this  case 
must  be  considered  on  its  own  merits. 

July  29.  Ths  Master  of  thk  Bolls  [Lord  Laugdale].  All  I  can  do  in  this 
case  is,  to  refer  it  to  the  Master  to  enquire  and  state  to  the  Ck>urt,  under  what 
drcumstances  the  deed  of  revocation  was  executed,  with  liberty  to  state  special 
drcamatnnoes. 

Note. — "  Nous  remarquerons,  dans  les  conventions  matrimoniales,  deux  oaraot^res 
qui  leur  sont  propres. 

"Frejiiier  caradhre. — Le  premier  caractere,  qui  est  propre  k  toutes  [579}  les  conven- 
tions matrimoniales,  et  auz  donations  faites  par  oes  contrato  de  mariage,  est,  qu'elles  sont 
toutes  cens^  faites  soiu  la  condition  tacite,  «  nup^  sequantur :  c  est  pourquoi,  si  les 
prranesses  de  mariage,  que  les  parties  se  sont  &ites,  viennent  k  se  rompre,  toutes  ces 
cmventions  et  donations  deviennent  nulles,  et  sont  regarddes  comme  non  avenues, 
quad  ex  defeetu  amdUioms." 

"Seetmd  earadh-e. — Un  second  oaractire,  qui  est  propre  auz  conventions  matri- 
moniales, et  aux  donaticHis  port^  par  Im  oontrats  de  mana^  est,  qu'aussitdt  qu'elles 
OQt  ^t^  confirm^  par  la  celebration  du  mariage  qui  a  snivi  le  ccmtrat,  il  n'est  plus 
permis  aux  parties  d'y  d^roger  en  rien,  m&xae  par  leur  eonsentement  mutueL" 
6  Pothier  (Ed.  Dupin),  46,  47. 


[579]  Rtvss  v.  The  Dukk  of  Wellington.  June  6,  8, 10,  July  28, 1846. 
[S.  C.  IB  L.  J.  Cb.  461 ;  10  Jar.  697.] 

A  legatee  claiming  under  an  alleged  will  of  Qeoi;ge  III.  under  his  sign  manual,  in 
pursuance  of  the  40  O.  S.  c  88,  s.  10,  filed  a  bill  against  the  executor  of  George  IV., 
alle^g  that  George  lY.  and  his  executors  had  possessed  the  assets  of  George  III., 
and  it  alleged  that  the  will  had  not  been,  and,  being  a  soverei^'s  will,  coula  not  be 
{ffoved.  A  demurrer  was  allowed,  on  the  ground,  that  until  the  will  had  been 
proved,  this  Court  had  no  jurisdiction ;  and,  semble,  that  the  proper  reifledy  against 
George  IV.  would  have  been  by  petition  of  right. 

The  absence  of  a  remedy  for  a  supposed  wrong  in  another  place  is  not,  of  itself, 
any  reason  for  this  Court  assuming  a  jurisdiction  on  the  subject.  The  case  must  be 
such  as  to  bring  it  properly  within  the  Jurisdietion  of  this  Court  on  other  grounds. 
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It  ia  not  competent  to  the  Kin^  or  ratJier  to  hi*  reapoiuibe  advisers,  to  refuse 
capriciously  to  put  into  a  due  course  of  inT«BtigaCHHi  any  proper  qnettion  raiaed  on 

a  petition  of  right,  Semble. 

This  cause  came  before  the  Court  on  general  demurrer  to  the  bill 

The  bill  stated  an  Act  of  the  40  G.  3  (o.  88),  by  which— after  reciting  Acts  of 
the  1  Anne,  c.  7,  the  1  G.  3,  c.  1,  and  the  34  G.  3,  c.  75,  and  after  reciting,  amongst 
other  things  (a  10),  that  it  was  His  Majesty's  most  gracious  desire,  that  all  such 
personal  estate  and  effects  as  His  Majesty  should  be  possessed  of  or  entitled  at  the 
time  of  his  demise,  and  over  which  he  should  have  the  fall  [680]  and  absolnte  power 
d  disposition  by  his  hut  will  and  testament,  should  be  subject  and  liable  to  the 
payment  of  all  such  debts  of  Iffis  Majesty  as  shonld,  during  his  lifetime,  be  properiy 
payable  out  of  his  privy  purse :  And  further  reciting,  that  it  was  reasonable  that  aU 
such  personal  estate  as  any  of  His  Majesty's  successors,  Kings  and  Queens  of  this 
realm,  should  be  possessed  or  entitled  to,  in  like  manner,  should  also  be  subject  and 
liable  to  the  like  charge,  and  that  it  was  expedient  to  fix  and  regulate  what  personal 
estate  and  effects  of  His  Majesty  and  his  successors  were  subject  to  such  testamentary 
disposition,  imd  in  what  form  such  disposition  should  be  made — ^it  was,  amtmgst  other 
things  enacted  and  declared,  that  all  such  personal  estate  of  His  Majesty  and  his 
successors,  respectively,  as  should  consist  of  monies  which  might  be  issaed  or  applied 
for  the  use  of  his  or  their  privy  purse,  or  monies  not  appropriated  to  any  {>ublic 
service,  or  goods,  chattels,  or  effects  which  had  not,  or  should  not  come  to  His  Majesty, 
or  should  not  come  to  his  successors,  respectively,  with  or  in  right  of  the  Crown  of 
this  realm,  should  be  deemed  and  token  to  be  personal  estate  and  effects  of  His 
Majesty  and  bis  successors,  respectdvely,  subject  to  disposition  by  last  will  and  testa- 
ment, and  that  such  last  will  and  testament  should  be  in  writing,  under  the  sign 
manual  of  His  Majesty  and  his  successors,  respectively,  or  otherwise  should  not  be 
valid  ;  and  that  all  and  singular  the  personal  estate  and  effects  whereof  or  whereto 
His  Majesty,  or  any  of  his  successors  should  be  possessed  or  entitled,  at  the  time  of  his 
and  their  respective  demises,  subject  to  such  testamentary  disposition  as  aforesaid, 
should  be  liable  to  the  payment  of  all  such  debts  as  should  be  properly  payable  out 
of  their  privy  purse,  and  that  subject  thereto,  the  same  personal  estate  and  effects  of 
His  Majesty  and  his  successors,  respectively,  or  so  much  thereof  respectively  as  should 
not  be  given  [S81]  or  bequeathed  or  disposed  as  aforesaid,  should  go  in  such  and 
the  same  manner,  on  the  demise  of  His  Majesty  and  his  successors,  respeetively,  as 
the  same  would  have  gone  if  the  said  Act  had  not  been  made.  And  it  was  further 
enacted,  that  any  instrument  in  writing  made  and  executed  by  His  Majesty  before 
the  passing  of  the  said  Act,  as  and  for  his  last  will  and  testament  or  a  codicil  thereto, 
in  manner  and  form  thereinbefore  provided,  should  be  as  effectual  to  dispose  of  the 
property,  real  or  personal,  intended  to  be  disposed  of  thereby,  as  if  the  same  had 
been  made  after  the  passing  of  the  said  Act. 

The  bill  then  stated,  that  His  late  Majesty  King  George  III.  duly  made  his 
last  will  and  testament  in  writing,  under  his  sign  manual,  bearing  date  the  2d  day 
of  June  1774,  and  thereby  bequeathed  a  legacy  or  sum  of  £15,000  to  his  niece.  Her 
Highness  Olive  daughter  of  His  said  late  Majesty's  brother,  Henry  Frederick  Duke 
of  Cumberland.  But  His  said  late  Majesty  did  not,  by  his  said  will,  appoint  any 
executor,  or  dispose  of  the  residue  of  his  personal  estate  and  effects. 

That  the  said  will  was  duly  attested  by  three  witnesses,  to  wit,  by  James  Dunning 
afterwards  Lord  Ashburton,  the  then  £^rl  of  Cha^am,  and  the  then  Earl  of  Warwick. 

That  the  said  will  under  the  sign  manual  of  His  late  Majesty  and  attested  as 
aforesaid  was  iu  the  words  and  iigures  following,  that  is  to  say : — 

George  K.  St.  James. 

In  case  of  our  Royal  demise,  we  give  and  bequeath  to  Olive,  our  brother  of 
Cumberlanifs  daughter,  the  sum  of  £15,000,  commanding  our  heir  and  suocessor  to 
pa^  the  same,  privately,  to  our  said  niece,  for  her  use,  as  a  [88^  reoompence  for  the 
misfortunes  she  may  Iwve  known  through  her  father. 

Witness — 

June  2,  1774.  J.  DuNNiNO,  Chathak,  Wabwiok. 
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That  King  (George  IIL  departed  this  life  on  or  about  the  29th  day  of  January 
1830,  without  hMma^  revoked  or  altered  bis  said  will,  and  that  he  left  his  said  niece 
Olive  (in  the  said  will  named),  the  daughter  of  his  said  brother,  the  said  Duke  of 
Cumberland,  bim  surviving. 

That  King  George  III.  left  his  eldest  son,  His  then  Royal  Highnees  Qeorge 
Augustus  Frederick  Prince  of  Wales,  Regent  of  the  United  Kingdom  oi  Great  Britain 
and  Ireland,  his  heir  and  successor ;  and  that,  on  the  demise  of  His  said  late  Majesty 
King  George  III.,  his  said  son  and  heir  succeeded  to  the  throne  of  the  said  United 
Kiiuni<»Da,  and  became  King  George  IV. 

Ijiafe  King  George  III.  was  at  the  time  of  his  demise,  posseesed  <rf  personal  estate, 
oonaistiing  of  monies  issued  or  api^ied  for  the  use  of  his  privy  parse,  monies  not 
approfHwed  to  any  particular  service,  and  goods,  chattels,  and  effects  which  did  not 
eome  to  His  said  wte  Majesty  King  George  UI.  with  or  in  right  of  the  Crown  of 
this  realm,  and  that  the  monies,  goods,  chattels,  perscmal  estate  and  effects  aforesaid, 
of  or  to  which  King  Greorge  III.  died  possessed,  were,  by  law,  subject  to  disposition 
by  his  will,  and  that  on  the  demise  of  King  G«orge  III.,  Kiu^  George  IV.  became 
entitled  thereto,  subject  to  the  payment  thereout  of  the  aforesaid  legacy  of  £16,000. 

That  the  monies,  goods,  chattels,  personal  estate  and  effects,  which  King  George 
ni.  died  possessed  of,  were  possessed  by  or  came  to  the  hands  of  King  George  IV., 
iJSSSiJ  and  to  an  amount  amply  sufficient,  and  more  than  sufficient,  to  answer  and 
satisfy  the  aforesaid  legacy  of  £16,000 ;  but  King  George  IV.  never  paid  the  said 
l^aoy,  or  caused  the  same  to  be  paid,  and  that  the  same  atill  remained  unpaid,  with 
all  interest  thereon. 

That  in  or  as  of  Trinity  term  1822,  Her  said  Highness  Olive,  Prineess  of 
Cumberluid,  as  the  legatee,  and  only  legatee  named  in  Uie  will  aforesaid  of  King 
GreorgB  IIL,  promoted  and  loought  a  suit  in  the  Prerogative  Court  of  Canterbuiy, 
intitmed  "  In  the  goods  of  His  late  Majesty  King  George  IH.  deoeased,"  in  which 
suit,  application,  by  motion,  was  made,  by  or  on  behalf  of  Her  said  Highness,  to  the 
said  Prerogative  Court,  to  issue  its  citation,  calling  upon  the  Procurator-General  of 
His  said  then  Majesty  King  George  IV.  as  heir  and  successor  of  His  said  late  Majesty 
King  Greorge  III.,  deceased,  to  see  the  said  will  of  His  said  late  Majesty  King  George 
III.,  bearing  date  the  said  2d  day  of  June  1774,  propounded  and  proved  in  solemn 
form  of  law.    (1  Addams,  265.) 

The  bill  then  stated  the  evidence  adduced  in  support  ot  such  ftpplication,  and 
proceeded : — 

That  the  said  Prerogative  Courts  upon  being  moved  as  thereinbefore  stated, 
directed  the  matter  to  stand  over,  on  aooount  oi  the  special  nature  of  the  application, 
and  that  His  Majesty's  advocate  should,  in  the  meantime,  be  instmcted  to  shew  cause 
■gunst  the  issue  of  the  citation  applied  for. 

That  the  matter  stood  over  accordingly,  and  counsel  were  heard  on  the  two 
succeeding  Court  days,  both  in  [684]  support  of  and  in  opposition  to  the  issue  of  the 
process  as  prayed.  And  that  on  die  fourth  session  of  Trinity  term  1822,  the  Judge 
of  the  said  Prerogative  Court  (Sir  John  Nioholl)  inononnced  judgment  respecting  the 
said  application. 

That  no  affidavit  was  filed  or  sworn  in  opposition  to  the  said  motion,  or  in 
opposition  to  the  aforesaid  affidavits  sworn  in  support  of  the  said  motion,  or  any  of 
them,  and  the  said  application  was  not  rejected  upon  the  ground  of  any  doubt  of  the 
said  will  being  a  vuid  and  genuine  will,  but  was  rejected  solely  upon  the  ground, 
tiiat  there  was  no  instance  of  fffobate  evw  having  been  granted  by  the  said 
PreK^tive  Court  of  the  will  of  any  king  of  thia  return,  or  <a  the  said  Court  ever 
having  issued  or  granted  process  (A  citation  to  come  in  and  see  the  will  of  any  king 
of  this  realm  propounded  and  proved : — that,  notwithstanding  the  aforesaid  Act  of 
Parliament  of  the  39  &  40  G.  3  gave,  or  at  least  regulated,  the  soverei^'s  right  to 
dispose  of  his  property  by  will,  the  said  Act,  nevertheless,  did  not  give  the  said 
Prerogative  Court  any  jurisdiction  to  compel  or  admit  probate  of  the  will  of  any 
sovereign  of  this  realm,  or  any  jurisdiction  to  issue  or  grant  citation  against  any 
person  or  persons,  to  come  in  and  see  the  will  of  any  sovereign  of  this  realm 
propounded  or  proved. 

That,  for  the  reasons  aforesaid,  probate  had  never  been  granted,  nor  could  be 
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obtained,  of  the  will  aforeaaid  of  King  Qeor^  IIL,  nor  could  probate  be  obtained, 
from  or  out  of  the  aaid  PmogatiTe  Courts  of  any  will  of  any  aorerngn  (rf  this 

realm. 

That  Kin^  George  IV.  departed  this  life  on  or  about  the  26th  June  1830,  havine 
duly  made  hia  last  will  and  Pt86]  testament  in  writing,  undor  his  ^n  mantul,  and 
thereby  appointed  His  Grace  Arthur  Duke  of  Wdlingtmi,  and  Sir  William  Knighton, 
Bart  (since  deceased),  executors  thereof. 

That  probate  of  the  said  will  of  King  Oeorge  IV.  had  never  been  granted  by 
or  out  of  the  PrenwatiTe  Court  of  Cantwbury,  or  any  other  Ecclesiastical  Court ; 
and  that  probate  of  the  same  could  not  be  obtained,  for  tiie  reason  hereinbefore 
explained. 

That,  after  the  demise  of  King  Oeoive  IV.,  the  said  Sir  William  Knighton 
departed  this  life,  and  that  the  Duke  of  WelHngtcm  was  the  sde  surviving  executor 
under  the  will  aforesaid  of  King  George  IV. 

That  King  Geor^  IV.  waa,  at  the  time  of  his  demise,  possessed  of  or  entitled  to 
personal  estate,  consisting  of  monies  issued  or  applied  for  the  use  of  his  privy  puree, 
and  monies  not  appropriated  to  any  particular  service,  and  goods,  chattels  and  electa, 
which  did  not  come  to  King  Geoi^e  IV.,  with  or  in  right  of  the  Crown  of  this  realm ; 
and  that  the  personal  estate  and  effects,  of  which  King  George  IV.  died  possessed, 
consisted,  in  part^  of  die  monies,  goods  and  chattels,  personal  estate  and  effects 
aforesaid}  whereof  King  George  III  died  possessed. 

That  the  personal  estate  and  effects  aforesaid,  whereof  King  George  IV.  died 
possessed,  were  of  very  large  amount,  and  were,  by  law,  applicame  to  me  payment 
of,  and  were  amply  sufficient  and  more  than  sufficient  for  the  payment  of  all  such 
debts  of  King  Gieorge  IV.,  as  were  payable  out  of  his  privy  purse,  including  what, 
under  the  circumstances  aforesaid,  was  due  from  King  deoigeTV.,  in  respect  of  tiie 
said  legacy  of  £16,000. 

[6861  That  the  Duke  of  Wellington  took  upon  himself  the  executorship  of  the 
will  of  King  George  IV.,  and  had  acted  as  the  executor  of  King  George  IV.,  and  that, 
as  executor  of  King  George  IV.,  the  said  Defendant  had  possessed  himself  of  personal 
estate  and  effects,  of  or  to  which  His  said  late  Majesty  King  George  IV.  died 
possessed  or  entitled,  consisting  (amongst  other  things)  of  personal  estate  and  effects 
whereof  King  G^eorge  IIL  died  posseoed,  and  to  a  veiy  large  amount,  and  amply 
sufficioit  and  more  than  suffident  to  pay  and  satisfy  all  such  debts  of  King  Qemgfi 
IV.,  as  were  payable  out  of  His  said  late  Majesty's  privy  purse,  including  what,  under 
the  circumstances  aforesaid,  was  due  from  King  George  IV.  in  respect  of  the  said 
legacy  of  X15,000  and  the  interest  thereof. 

That  the  said  Defendant  bad  not  paid  the  said  legacy,  and  that  the  same  still 
remained  unpaid,  with  all  interest  thereon. 

The  bill  then  stated  the  will  of  Olive,  Princess  of  Cumberland,  by  which  she 
bequeathed  the  legacy  of  £15,000  to  her  executors  and  executrix,  and  her  death  in 
1834 ;  and  that  the  Plaintiff  uid  Primrose  had  proved  her  will.  The  bill  stated 
applications  for  payment,  and  contained  charges  as  to  the  genuineness  of  the  will,  and 
as  to  the  fact,  lJut  Olive  was  really  the  daughter  of  the  Duke  of  Cumberland,  and 
niece  to  King  George  IIL 

The  bill  prayed  an  account  of  the  legacy  of  £16,000,  aad  that  the  Duke  of 
Wellington,  as  executor  of  King  George  IV.,  might  be  decreed  to  pay  the  same,  and 
in  case  ne  should  not  admit  assets  of  George  IV.,  then  for  an  account  of  the  personal 
estate  and  effects  of  King  George  IV.  (including  therein  the  personal  estate  and  [697] 
effects  aforesaid  of  King  George  III.,  whereof  King  George  TV.  was  possessed  at  the 
time  of  his  decease),  possessed  by  the  Duke  of  Wellington. 

To  this  bill  the  Duke  of  Wellington  filed  a  demurrer  for  want  of  equity,  and 
further  on  the  ground  "  that  the  matters  conteined  in  the  said  bill  were  not  cognisable 
by  this  Court" 

Mr.  Turner  and  Mr.  Elmsley,  in  support  of  the  demurrer.  Firat^  this  claim  is 
barred  by  the  Statute  of  Limitations,  which  may  be  teken  advantage  of  by  demurrer : 
ffoan  V.  Peck  (6  Simons,  51),  Foster  v.  Hodgson  (19  Ves.  180),  and  SomptoK  v.  BinhaU 
(5  Beavan,  67).  By  the  fortieth  section  of  the  3  &  4  W.  4,  c  27,  it  is  enacted,  that 
no  suit  is  to  be  brought  but  within  twenty  years  after  a  present  right  to  receive  the 
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ome  shall  have  accrued  to  some  person,  and  this  seoUon,  DotwitbstaodiDg  the  peculiar 
wording  of  the  statute,  has  been  held  to  i^ply  to  legacies  and  residues,  though  not 
connected  with  real  estate :  Sheppard  v.  Duke  (9  Simons,  567),  Prior  y.  HonUbim 
(2  Y.  &  C.  (Exo.),  200),  v.  Jeffertm  (12  Simons,  26),  and  the  Act  extends  to 

Spiritual  Courts,  s.  43.  The  raoedy  is  flone,  though  we  adnut  the  right  is  not 
extinguished  by  the  34di  section.  It  will  be  argued  that  there  has  been  a  disability 
to  eue,  thwe  having  been  no  ezeontor  or  ImsI  personal  representataves  of  (Jeoroe  III 
to  sue,  bat  here  "  ute  heirs  uid  successors  of  King  George  III.  were  commanded  to 
pay  the  legacy  privately,  and  if  King  Qeorxe  IV.  were  liable  in  any  character,  the 
remedy  was  by  petition  of  right  which  is  applicable  to  personal  estate :  Staundeford's 
Preroraitive  (c  22,  fo.  76). 

[OiS]  Blaekstone,  in  his  Commentaries,  obeerves,  "  The  common  law  methods  of 
obtaining  possession  or  restitution  from  the  Crown  of  either  real  or  personal  property 
are,  1.  By  petition  de  droU^  or  petition  of  right,  which  is  said  to  owe  its  original  to 
King  Edward  I.  2.  By  monsirafu  de  droity  manifestation  or  plea  of  rights  ooth  of 
which  may  be  preferred  or  proeecuted  either  in  the  Chaooeiy  or  Exchequer.  The 
former  is  of  use  where  tJie  King  is  in  fall  poaseeaitHi  of  any  hereditaments  or  chattels, 
and  the  Petitioner  siugests  such  a  ri^ht  as  controverts  the  title  of  ^e  Crown, 
grounded  on  facts  disdwed  in  the  petition  itselL"   (3  ComoL  266.) 

In  Comyn's  Digest  (Prerogative,  D.  78)  it  is  said : — "  The  King  cannot  be  sued  by 
writ,  for  he  cannot  command  himself.    4  Ga  55  a." 

"And,  therefore,  where  the  King  is  seised  by  matter  of  record,  or  by  matter  of 
fact  found  by  office  upon  I'ecord,  he  who  has  right  shall  be,  by  the  common  law,  put 
to  his  petition  of  right,  in  the  nature  of  a  real  action,  to  be  restOTed  to  his  inheritanoe, 
or  freehold.    R.  4  Co.  55  a.    B.  jier  aU  the  J.,  4  H.  7,  7  b." 

"  So  in  all  cases  where  the  King  seizes  tlw  lauds  or  goods  of  a  subject,  without  due 
order  of  law :  Stamt  Prsr.  72  b." 

Secondly,  the  faotim  of  this  [Hretended  will  has  never  been  established.  This 
C(Hirt  merely  acts  as  a  Court  of  construotion,  and  takes  no  cognisance  of  a  testa- 
mentary instnuottit,  rating  to  pwson»lt^,  until  it  has  been  prorad  to  be  sudi  by  the 
Ecelesiastie^  Court   It  is  alle^  that  it  cannot  be  noved,  bat  tAie  Court  is  not 

SBSS]  bound  to  take  this  allegation  of  law  to  be  true.  It  is  not  the  fact  that  l^is  was 
ecided  in  the  case  of  "In  the  goods  of  His  late  Majesty  Greorge  IIL"  (1  Addams, 
256.)  What  was  decided  was  this,  that  neither  the  King  nor  his  proctor  conld  be 
eited  to  see  a  testamentary  paper  propounded  and  proved. 

It  is  by  no  means  correct  to  say,  that  the  will  of  a  sovereign  cannot  be  proved. 
The  wUl  of  Edward  III.  (a  collection  of  the  wills  of  the  Kings  ami  Queens  of  England, 
mated  by  J.  Nichols,  1760)  appears  to  have  Iwen  proved  a  few  days  after  his  death. 
The  foct  ia  thus  stated : — "  Probatio  dicti  Testament!  coram  D'no  Simone  Cant.' 
Archiepu'  apud.  Lambeth,  26th  June  1377."  Begist.  Sudbury,  fol.  97  b.,  98  a.,  b., 
in  the  AichiepiBeopal  B^etry,  Lambeth.   {lb.  page  64.) 

But  if  the  S^ritual  Courts  have  no  jniisdiction  to  decide  the  facium  of  the  will, 
d  fortiori  the  junsdictiott  of  this  Court  is  excluded. 

But^  admitting  the  will  of  Qeorge  III.  could  not  have  been  proved  in  the  lifetime 
of  George  IV.,  still  upon  his  death,  his  executors,  being  subjects,  might  have  been 
cited  and  his  will  proved. 

They  also  referred  to  the  following  passage  in  Lord  Coke.  (4  Inst.  c.  74,  p.  337.) 
"  The  bishops,  lords,  and  commons  assented^  in  full  Fai-liament,  that  the  King,  hie 
heirs,  and  successors  might  lawfully  make  their  testaments,  and  that  execution  shall 
be  done  of  the  eame  whereof  some  doubt  was  made  before.  See  rot.  par.  1  H.  5  nu. 
13,  [B90]  the  testament  of  King  H.  4  and  his  executors  (1)  refused,  the  Archbishop  of 

(1)  He  appears  to  have  appointed  his  son,  Henry  V.,  his  executor.  The  passage 
in  his  will  is  as  follows : — "  And  for  to  exeout  this  testament  well  and  tniuob,  for 
grete  tryst  that  I  have  on  my  son  the  Prince,  y  ordeyne  and  mak  him  my  executor 
of  my  testament  foreseyd,  kaiUng  to  him  soohe  as  him  thinkydt  in  his  discivcion,  that 
can  and  will  labor  to  the  soonest  spede  of  my  will  comprehended  m  this  myn  testa- 
ment. And  to  fulfil  trewly  idl  things  foresaid,  y  charge  my  foresaid  son  upon  my 
Ues^ng."  Koyal  Wills,  p.  204. 
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Canterbury  was  to  grant  administration,  wiUi  t^e  testament  animnd  to  the  same.(l) 
See  1  H.  6  nu.  18,  the  last  will  and  executors  of  H.  0,  10  H.  6  nu.  37." 

"  When  the  King  is  made  an  executor  of  the  last  will  and  testament  d  any  other, 
the  King  doth  appoiut  certain  persons  to  take  the  execution  of  the  will  upon  them 
(against  whom  such  as  have  cause  of  suit  may  bring  Uieir  action),  and  appointeth 
others  to  take  the  account.  See  rot.  par.  16  H.  6.  Katherine,  Queen  Dowager  of 
England,  mother  of  H.  6,  made  her  last  will  and  testament,  and  thereof  constituted 
King  H.  6  her  sole  executor.  And  thereupon  the  King  appointed  Eobert  Bolleston, 
clerk.  Keeper  of  the  Great  Wardrobe,  Joan  MersUm  and  Bichaid  Alxeed,  Eaqoires. 
to  execute  the  said  will  by  the  orern^t  oi  the  Cardinal,  the  Dnke  of  OtooMsfeer, 
and  the  Bisbm  of  Lincoln,  or  two  of  Uiem,  to  whom  they  should  aoeount** 

Thirdly.  The  object  oi  this  bill  is  to  administer  two  estates,  namelv,  tliat  of 
King  George  III.  and  of  King  [591]  Gleorge.  IV ;  that  cannot  be  done  in  the  absence 
of  their  legal  personal  representatives.  In  Tyler  v.  Ji«U  (2  Myl.  &  Cr.  89,  and  1 
Keen,  826),  Lord  Cottenham  observes,  "  that  an  estate  cannot  be  administered  in  the 
absence  of  the  personal  representatives,  and  that  niefa  petwHuU  representatives  must 
obtain  his  right  to  represent  the  estate  from  the  fioclenastioal  Court  in  tiiia  coontiy, 
has,  I  think,  never  been  doubted." 

Mr.  Kinderslev,  Mr.  Gockbum,  Or.  Addanu,  Dr.  Bayford,  Mr.  Lovat,  and  BIr. 
G.  M.  Dowdeswell,  in  suinmrt  of  the  bilL 

First.  The  Statute  of  Limitations  has  no  ap{dioation  to  the  present  case,  for  until 
the  death  of  George  IV.  in  1830,  there  was  no  person  against  whom  the  preeent  claim 
could  be  enforced,  and  the  statute  has  no  operation  until  a  party  is  m  «Me  against 
whom  the  claim  can  be  capable  of  being  sued  adversely :  Mwraif  v.  Bad  India  ConvpoMf 
(5  Barn.  &  Aid.  204),  Dtmglm  v.  Forrest  (4  Bing.  686). 

A  severely  coukl  not  be  sued,  and  although  a  party  may  present  a  petition  of 
right,  still  it  18  not  a  matter  of  right,  ez  deinto  jtutituB^  but  of  grace  and  favour  in  the 
Crown  to  refer  it  to  the  Chancellor ;  the  soverei^  may  wholly  refuse  to  interfere. 
The  Statute  of  Limitations  relates  to  ordinary  suits  and  actions,  and  not  to  a  remedy 
against  the  sovereign,';  The  Baron  de  Bode  v.  he  Qwen  (8  Q.  B.  R.  208). 

Secondly.  It  is  said  that  there  is  no  tnoof  of  Uie  faetim  of  the  will,  and  that  it 
has  not  been  proved  in  the  Ecclesiastical  Court)  bat  the  answer  is,  that  in  the  case 
(502]  of  the  will  of  the  sovereijgn,  probate  is  unnecessary,  as  well  as  impoasiUe ;  it 
18  a  case  of  exceptioD.  The  n^ht  of  the  Plaintiff  is  a  statutory  rig^t,  (jptren  to  tiie 
subject  by  the  40  G.  3,  c  89,  in  respect  of  which  no  juiisdiotion  is  given  to  the 
Ecclesiastical  Courts.  The  will  is  to  be  evidenced  hy  writint^  under  the  sign  manual, 
and  effect  is  to  be  ^ven  to  that  right  in  this  Court.  There  is  no  instance  of  a 
sovereign's  will  having  been  proved,  except  that  of  Edward  III.,  but  there  the 
sovereign  was  not  the  executor.(2) 

Lo<u:ing  at  the  origin  of  thejurisdiction  of  the  Eoolosiastical  Court  in  matters  of 
probate,  it  is  clear  that  tiiat  Omirt  can  have  no  jurisdietitm  over  the  will  of  a 
sovereign. 

In  ancient  times,  the  right  of  granting  administn^on  belonged  to  the  King,  and 
was  exercised  in  the  County  Courts  where  the  bishop  and  sheriff  sat  together,  and 
afterwards,  either  by  usurpation  or  grant,  the  Churen  exercised  this  branch  of  the 
prerogative.  It  cannot  be  supposed  ttiat  any  king^  in  granting  this  ri^ht  to  the 
Church,  intended  to  give  a  power  not  possessed  by  tiie  County  u>nrt,  of  impleading 
himself  and  his  successors,  or  to  give  a  jurisdiction  over  the  property  oi  the  Crown, 
which,  on  the  demise  of  tiie  Crown,  vests,  by  prerogative,  in  the  successor,  besides 
which  there  would  be  this  difficulty,  tiiat  in  contemplation  of  hw,  the  king  never  dies, 

(1)  Quant  le  roy  Henric  le  quart  morust  lopinion  de  plus  justio  et  doctors  de 
Canon  et  civile  assembles  en  lescheker  chamber  fuit  que  il  puit  faier  testamt  et  legacy 
dcB  bns  q  il  av.  Mes  des  bus  de  roialme.  a.  anncien  ooronnra  et  Juels  il  ne  puit^  Ac. 
Fitzh.  Abridg.  Executor,  n.  108. 

(2)  Hujtis  siquid'm  testamenti  n'ri  regii  executores  nom'iamus,  facim',  et 
depotamas  p'clarum  videPt  filium  n'rm,  Johaunem  r^em  Oastelle  et  Legionii,  ao 
ducem  Lancastriss  illusteem  ven'ralnlesq'  p'res  Joh'em  ep'm  Linodinen',  Ac  Boyal 
Wills,  page  63. 
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and  therefore  there  would  be  no  property  over  whieh  the  probate,  if  granted,  would 
derate.  The  origin  of  the  juriediotion  of  the  Eoolesiastioal  Courts  is  stated  in  [693] 
Mania  t.  Mmnot  {\  Stnmge,  666, 1  Wms.  on  Executors,  236  (Ist  ed.))  and  in  Sena's 
em  (9  Bepi  37  b.),  where  Lord  Coke,  speaking  of  the  jurisdiction  of  the  Ecclesiastical 
GmuIv  says,  "as  to  that^  it  is  to  be  known,  that  it  is  held,  in  2  B.  3  Testament  4,  that 
it  is  but  of  late  years  that  the  Church  had  the  probate  of  wills  in  this  land,  until  it 
was,  by  an  Act^  &c.,  for  lay  people  have  probate  of  wills  in  all  other  places  essept 
Dngland ;  and  in  many  places  in  EngUmd  the  lords  of  manors  have  probate  of  wills 
St  this  day,  in  their  tempond  courts.  And  Tremail  there  said,  that  he  is  steward  in 
his  country,  and  the  free  tenants  and  bondmen  prove  their  wills  before  him  in  the 
Court  Baron,  and  so  it  hss  been  used  from  time  whereof,  &o. ;  and  therewith  agreed 
Fineux  and  all  the  Jostiees  in  11  H.  7,  12  b.,  that  the  probate  of  testaments  belonged 
not  to  the  Spiritual  Court  but  of  late,  &c.,  and  they  have  it  not  by  the  spiritual 
law.  And  Lmwood,  who  was  Dean  of  the  Arches,  and  wrote  anno  dom.  1422,  in  the 
rcnuni  of  King  H.  6,  lib.  3,  tit  De  Testamentis,  fa  124,  1,  confesses,  that  probate  of 
wiUs  belongs  to  the  Ordinaries,  de  etmnteNdku  AngUa  etwnde  emnmmjure,  and  that 
in  otiier  reiuina  the  Ordinwies  had  it  not;  and  in  waother  |daoe  he  affirms,  the  power 
<rf  the  inshop  in  {vobate  of  wills  per  eonsensum  Segia  ei  eaenm  proeaum  ab  an^gw, 
I  And  I  have  a  book  published  in  Latin  anno  dom.  1573,  by  the  most  reverend  prelate 
BfUthew  Parker,  Archbishop  of  Canterbury,  very  expert  in  matters  of  antiquity,  in 
which  it  is  affirmed  in  these  words  : — Bex  Angliffi  olim  erat  concilionim  ecclesiastic' 

g-sBses,  vindex  temeritatis  Bomanfle,  propugnator  religionis,  nec  ullam  habebant 
piscopi  authoritatem  prater  earn  quam  a  B^e  aoceptam  referebant,  jus  testamenta 
wobandi  non  habebant,  administrationis  potestatem  cuique  delegare  non  poteraut. 
Then,  forasmuch  as  probate  of  wills  is  given  to  the  Spiritual  Courts  whereof  the^  had 
[BM]  not  jurisdiction  bef<n«,  when  uiey  have  proved  the  will,  their  authonty  is 
exaeuted.'' 

In  a  sabeeauent  passage  (9  Bep.  38  b.)  Lord  Coke  obeerves :  *'  Now,  it  is  necessary 
to  know  two  things :— 1.  What  the  law  was  before  the  sUt,  and  2.  What  alteration 
tiie  Stat  of  31  K  3  has  made ;  and  as  to  the  first,  three  points  are  to  be  observed. 
1.  That  of  ancient  time,  as  appears  by  record,  when  a  man  died  intestate,  and  had 
made  no  disposition  of  his  goods,  nor  committed  his  trust  to  any,  in  such  case  the 
king,  who  is  parens  pairue,  and  has  the  supreme  care  to  provide  for  all  his  subjects, 
that  every  one  should  enjoy  that  which  he  ought  to  have,  used  by  his  ministers  to 
seize  the  goods  of  the  intestate,  to  the  intent  they  should  be  preserved  and  disposed 
for  the  burial  of  the  deceased,  for  pavment  of  his  debts,  to  advance  his  wife  and 
children,  if  he  had  any,  and  if  nut^  those  of  his  blood.  And  this  appears  in  Bot. 
Clans,  de  7,  H.  3,  m.  16,  £(ma  tntestatomm  ee^  aMuU  in  mawa  B^,  &o.  And 
aftannuds,  this  care  and  trust  was  committed  to  Ordinaries,  for  none  could  be  found 
nan  fit  to  have  such  care  and  charaw  of  his  transitoiy  goods,  after  Ae  death  of  the 
hiteetate,  than  the  Ordinaiy,  who  a!u  his  life  had  the  cure  and  charge  of  his  immortal 
soul,  as  it  is  said  in  Flow.  Com.  280,  in  Griesbrook's  case.  And,  therefore,  he  was  to 
this  purpose  constituted  in  loco  pm-mtis :  and  that  appeurs  by  what  has  been  said 
before,  and  also  by  the  constitution  of  John  Stratford,  Archbishop  of  Canterbury,  at 
a  synod  in  London,  anno  dom.  1380,  where  he  confessed,  that  the  administration  of 
the  J^ods  of  an  intestate'was  granted  to  Ordinaries  eonceneu  Regis  et  Magnahtm  regnL" 

Thirdly.  As  to  the  absence  of  a  legal  personal  representative  duly  appointed  by 
the  Prerogative  Court,  [596]  the  same  olnervations  are  applicable  as  to  the  second 
objection.  It  is  impossible  to  obtain  one.  Here  the  bill  states,  and  the  demurrer 
admits,  both  the  viuidity  of  the  will  contunin^  K  bequest  of  the  legacy,  and  the 
possession  ot  assets  to  pay  it  Suppose  a  soverei^  were,  under  this  Act  of  Parlia- 
Bient)  to  bequeath  a  legacy  of  £100,000  to  his  daughter,  and  to  appoint  A.  E  a 
•abject  his  executor,  and  A.  B.  possessed  the  assets.  The  statute  would  be  an 
wswer  to  the  cUim  of  the  succeeding  sovereign,  and,  then,  according  to  the  argument 
on  the  other  side,  such  daughter  would  have  no  remedy  whatever  against  A.  B.,  for 
^c  Ecclesiastical  Court  could  not  interfere,  a  Court  of  law  would  have  no  jurisdiction, 
because  the  matter  is  legatory,  and  this  Court  would  have  no  authority  to  interfere 
without  probate.  The  result  would  be  that  the  executor  might  retain  the  assets 
against  all  the  world.   Will  this  Court  permit  a  party  having  the  assets  in  his  pocket. 
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which,  by  ao  Act  of  ParliBmdnt,  are  made  liable  to  the  jnat  demands  of  Itfflcm  i 
creditors,  to  say,  I  have  not  proved  and  I  caDDot  prove  the  vill,  but  I  wOI  retail  I 
whole  assete  for  myself,  r^rdless  of  the  claims  of  both  legatees  and.  creditont 
possession  of  the  property  affected  with  a  trust  is  sufficient  to  give  jurisdietioa,] 
the  King  himself  may  be  a  Boyal  teustee :  Pmn  v.  Lord  BaUimore  (1  Yes. 
(4th  edit)). 

They  referred  also  to  Swinburne^  part  3,  §  27,  and  to  the  foUowiiig  pi 
Oodolphin : — "  WheUier  kings  and  sovereign  princes  may  mdce  th^  toibi 
resolved  in  the  affirmative :  but  of  what  things  is  such  a  qwEstio  status,  ss  ia 
resolved  by  a  HoU  me  tcmgere.    Suffice  it,  therefore,  in  this  gupra  w»-point,  to  i 
more  than  what  the  Lord  Ck)ke  asserts,  [696]  vie.,  That  the  king,  his  ~ 
successors  may  lawfully  make  their  testaments,  and  that  execution  shall  be 
the  same."    (Godolphin's  Orphan's  Legacy,  part  I.  ch.  7.) 

On  general  principles  if  there  be  a  right  this  Court  will  provide  a 
(Mitford  (4th  ed.),  p.  223,  224,  Beames  on  Pleas,  64,  89,  90,  Fonblanque.  15.) 

"  If  the  Plaintiff  has  a  right,  he  must  of  necessity  have  a  means  to  vindtestsl 
maintun  it,  and  a  remedy  if  he  is  injured  in  the  ezenrise  or  enjoyment  <A  it;j 
indeed  it  is  a  vain  thing  to  imagine  a  right  without  a  remedy ;  for  want  of 
want  of  remedy  are  reciprocal  per  Locd  Holt,  Ashby  v.  WkUe  (2  Lord  1 
p.  938). 

Mr.  Tum«',  in  reply. 

The  other  authorities  referred  to  during  the  argument  were : — 

Fisamni  Canieriwry  v.  Attamey-QmeraX  (1  Phillips,  306),  Bankers'  cate  (U 
Tr.  39),  Richards  v.  Bichards  (2  B.  &  Ad.  447),  Bhode$  v.  Smeihurst  (4  Mee.  & 
Fenn  v.  Lord  BaJHmore  (1  Vea.  sen.  444),  Magna  Gharta  (9  Hen.  3,  c  17),  i 
Eichard  I.  (stated  in  1  Strange,  p.  669),  fVebfsier  v.  W^tater  (10  Vesey,  93), 
Taylor  (4  Bam.  &  Cr.  138),  The  Duke  of  Brumiek  v.   The  King  of 
(6  Beavan,  1),  Sadler's  case  (4  Rep.  64  b^>,  Lewiq  on  Trusts  (73  (2d  ed.)), 
Attomey-GenmU  (2  Atkins,  223). 

Thx  Master  of  thb  Rolls.   I  will  take  time  to  consider  this  case. 

[697]  July  28.   Tbs  Master  of  thb  Bolls  [Lord  Langdale].   This  bill 
that  His  kite  Majesty  King  George  III.  made  a  will,  datw  the  Sd  of  Jm 
under  his  sign  manual,  and  attested  by  three  witnesses,  and  that  such 
exjH'essed  as  follows : — "  St.  James',  George  R.    lu  case  of  our  Royal  demise, 
and  bequeath  to  Olive,  our  brother  of  Cumberland's  daughter,  the  sum  of  ' 
commanding  our  beir  and  sucoessw  to  pay  the  same  privately  to  our  sud  i 
her  use,  as  a  recompense  for  the  misfOTtunes  she  may  have  known  tiiToa^  ber  I 
June  2,  1774." 

The  bill  states  the  Act  39  &  40  G.  3,  o.  88,  which  enacted,  that  such 
estate  of  His  Majesty  as  is  therein  mentioned  should  be  deemed  and  taki 
subject  to  disposition  by  the  King's  last  will  in  writing  under  his  sign  msai 
shcmld  be  liable  to  the  payment  of  such  debts  as  therein  mentioned,  and 
thereto,  should  go  in  the  same  manner,  on  die  demise  of  His  Majea^,  as^ 
bad  not  been  made.   The  bill  farther  states,  that  His  late  Majesty  King 
departed  this  life  on  the  29th  of  January  1830,  without  having  revoked 
will,  leaving  Olive,  therein  named,  and  who,  on  this  record,  is  called  Her 
Olive,  Princess  of  Cumberland,  him  surviving.    And  that  His  late  Majesqrj 
George  IV.  was  the  heir  and  successor  of  King  George  III.,  and  succeeded  ' 
throne  and  possessed  such  perstmal  estate  of  King  Gewge  HL,  as  by  the 
made  subject  to  his  disposition  by  will,  more  dun  snflBcioit  to  pay  the  ' 
that  the  l^acy  was  not  paid. 

The  bin  then  states,  that  His  late  Majesty  King  Qeor^  IV.  died  on  the : 
June  1830,  having  made  [608]  &  will,  whereby  he  appomted  the  Defei^' 
Grace  the  Duke  of  Wellington,  and  Sir  William  Knighton,  Bart,  (ainoe 
executors  thereof.   That  do  probate  of  the  same  will  has  been  muted, 
obtained  out     the  Prerogative  Court  of  CaQterboiy,  and  tiiat  the  I 
Duke  d  Wellington,  is  now  the  sole  surviving  executor  of  the  will  of  Kinj 
rV.,  and  has  possessed  his  personal  est^  (including  dierein  the  penooal 
King  George  IIL),  more  than  saffioient  to  pay  the  T^aey  daimed,  whic^ 
has  not  been  paid. 
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The  bill  then  states^  that  Her  Highness  Olive,  Princess  of  Oomberiand,  died  on 
the  2l8t  of  November  1634,  having  maide  a  will,  whereby  she  specifically  bequeathed 
the  alleged  legacy  of  ^15,000,  and.all  interest  accamulated  thereon  to  her  executrix 
and  executors,  and  she  appointed  the  Plaintiff  and  George  Darling,  Buriiard  Done, 
sod  the  Defendant  John  Primrose,  executors  of  her  wilC  which  was  proved  by  the 
Haintiff  and  the  Defendant,  John  Primrose,  alone. 

The  bill  prays  for  an  account  of  what  is  due  to  the  Plaintiff  and  the  Defendant 
Primrose  for  the  legacy  and  interest  thereon ;  and  that  the  Duke  of  Wellington  may 
be  decreed  to  pay  the  amount ;  and  if  he  shall  not  admit  assets,  that  an  account  may 
be  taken  of  the  personal  estate  of  King  Gkwrge  IV.  (including  therein  the  personal 
estate  of  King  Greorge  III.,  whereof  His  late  Majesty  King  (George  IV.  was  possessed 
at  the  time  of  his  decease),  possessed  by  the  Duke  of  Wellington,  or  any  person,  by 
his  order  or  for  his  use,  and  for  further  relief. 

To  this  bill,  the  Duke  of  Wellington  has  put  in  a  seneral  demurrer  for  want  of 
equity,  and  for  that  [009]  the  matters  eontained  in  the  mil  are  not  eogniaable  by  this 
Court 

And  I  am  of  opinion  that  the  demurrer  must  be  allowed. 

It  is  not  denied,  that,  in  ordinary  cases,  this  Court  has  no  juiiadiction  to 
detennine  upon  the  validity  of  a  will  of  {wrsonaj  estate,  and  that  in  all  cases  in  whieh 
parties  apply  for  the  construction  of  a  will,  or  for  payment  of  le^cies  under  a  will, 
this  Court  {HX)ceeds  only  on  the  foundation  of  a  will  proved  in  a  Court  of  competent 

i'urisdiction.    The  present  is,  as  far  as  I  know,  the  first  instance,  in  which  an  attempt 
as  been  made  to  obtain  in  this  Court  a  decree  for  the  payment  of  a  legacy,  under  a 
will  of  personal  estate  not  proved  in  a  proper  Court. 

I  do  not  think  that  it  is  necessary,  or  that  it  would  be  useful,  on  this  occasion,  to 
trace  the  history  of  the  jurisdiction  exercised  by  other  Courts  in  Che  establishment  of 
the  validity  of  testamentary  instruments ;  or  the  history  of  the  jurisdiction  of  this 
Court,  in  making  decrees  for  the  payment  of  debts  and  legacies,  and  for  taking  the 
aeoounts  which  are  ancillary  to  those  objects. 

The  Court  does  interfen  for  the  protection  of  property  pendente  Ute  for  probate  or 
letters  of  administration,  and  does,  perhaps  sparingly,  and  wi^  great  caution, 
exercise  some  jurisdiction  in  some  cases  <jf  fraud  {Note. — AUen  v.  WPkawn^ 
5  Beavan,  469,  and  1  Phillips,  133^  practised  in  obtaining  probate  and  legacies  or  of 
spoliation ;  but  relief,  under  a  will  produced,  is  given  only  in  cases  where  grants 
have  been  made  of  probate  or  of  letters  of  administration.  And,  unless  [600] 
there  be  something  to  take  this  case  out  of  the  common  rules,  it  is  a  sufi^ent 
objection  to  this  bill,  that  it  seeks  payment  of  a  legacy,  under  a  will  of  personal 
estate,  of  which  it  alleges  that  there  neither  is,  nor  can  oe,  any  probate. 

I  must,  upon  this  record,  at  least,  treat  the  instrument  upon  which  the  claim  is 
founded  as  a  will  or  testamentary  instrument :  it  is  not  a  decUration  of  trust,  or  an 
i^pointment  imier  viwta. 

It  was  argued,  that  if  no  remedy  can  be  obtained  here,  the  law  of  England  does 
not  afford  any  remedy  tor  an  alleged  wrong  such  as  is  stated  on  this  record.  I  may 
observe,  that  the  absence  of  a  remedy  for  a  supposed  wrong  in  another  place,  is  not, 
of  iteelf,  any  reason  for  this  Court  assuming  a  jurisdiction  on  the  su^ect;  the  case 
must  be  snoh  as  to  bring  it  properly  wiUiin  the  jurisdiction  of  this  Court  on  other 
grounds. 

But,  I  apprehend  that  this  case  is  not  such,  that,  if  a  remedy  here  be.refused,  the 
party  is  necessarily  deprived  of  all  remedy.  As  regards  His  late  Majesty  King 
George  IV.,  the  Plaintiff's  claim  against  him  was  for  the  performance  of  a  personal 
duty,  involving  his  pecuniary  interest.  Is  ther&any  reason,  why  a  petition  of  right 
mi^t  not  have  been  presented  1  I  am  far  from  thinking,  that  it  is  competent  to  the 
Kin^  or  rather  to  hia  responsible  advisers,  to  refuse  capriciously  to  put  into  a  due 
course  of  investigation  any  proper  question  raised  on  a  petition  of  right.  The  form 
of  the  ai^dication  bi^g,  as  it  is  said,  to  the  ^;raoe  and  favour  of  the  Kin^  affords  no 
foundation  for  any  such  suggestion.  I  oonceire,  that  if  the  lady,  who  on  this  reoord 
is  called  the  Princess  Olive  of  Cumberland,  had  [601]  a  just  claim  against  the 
personal  estate  of  King  Oeor^  HI.  in  the  hands  of  King  George  IV.,  she  might  have 
Iffought  forward  her  claim  in  tiie  form  of  a  petition  of  right,  and  that  the  claim 
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would  have  been  investigatod,  and  if  proper  pat  into  a  due  course  of  tzial  and  deter- 
mination, in  a  lawful  manner,  through  the  medium  of  the  King's  Courts,  to  which 
it  might  have  been  so  referred,  as  to  give  the  jurisdiction  which  they  otherwise 
would  not  have  had. 

I  do  not  think  that  the  death  of  King  Qeoi;^  IV.,  who  made  &  will,  and  (hereof 
appointed  executon^  made  any  diffOTonce  in  this  respect.  The  daim  is  in  rmMCfe 
01  a  duty;  which,  it  is  said,  ought  to  have  been  performed  personally  by  Kins 
George  IV.,  and  out  tsl  an  estate  in  which  Her  present  Majesty,  as  snooessor  tn 

George  III.,  has,  or  may  have,  an  interest  which  is  not  to  be  affected  by  the  ordinary 
proceeding  against  her  in  her  Courts  of  Justice ;  and  if  it  be  true,  that,  for  such  reasooa 
as  are  stated,  no  probate  can  be  granted  of  the  will  of  King  G^rge  IV.,  of  which 
he  appointed  executors,  I  think  that  the  reason  is  equally  good  for  saying,  that 
this  Court  has  no  inherent  jurisdiction  to  decree  the  payment  of  debts,  by  the 
executors  of  Qeorge  IV.  out  of  his  estate,  or  to  take  any  account  thereof. 

I  am  of  OfHuion  that  there  is  nothing  to  take  tiiis  case  out  of  the  ordinary  rule, 
which  requires  a  will  to  be  proved  in  a  proper  Court  before  relief  is  given  under  it 
in  this  Court 

The  Court  has  never  exercised,  and  has  no  jurisdiction  to  exerdse,  any  authority 
for  thepurpose  of  establishing  wills  of  personal  estate. 

[60^  And  for  these  reasons,  without  referring  to  the  other  imp(»tant  arguments 
which  were  adverted  to  at  the  hearing,  I  am  of  opinion,  that  this  donuirar  must  be 
allowed. 

Demurrer  allowed. 


[603]   ^»  re  CUKRIS.   Jime  11,  13,  Jufy  34,  28,  Nov.  5,  1846. 
[S.  G.  10  Jnr.  976.] 

The  delivery  by  a  client  oi  a  prondssoty  note,  held,  under  the  droamstaDcea,  to 

amount  to  a  payment  of  a  bill  of  costs. 
The  special  circamstances  under  which  a  paid       may  be  taxed  are  suoh  as  exist 

or  take  place  at  the  time  of  payment,  or  such  as  appear  on  the  face  of  the  bills 
themselves.  Ist.  Where  payment  is  extorted,  and  there  are  improper  char^^ 
even  of  a  small  amount,  or  2d,  where  the  charges  are  so  gross  as  to  evidence 
fraud  and  oppression,  taxation  will  be  directed  after  payment. 

It  is  imprudent  for  a  client  to  pay,  and  for  a  solicitor  to  receive,  his  bill  of  costs, 
BO  closely  upon  their  delivery,  that  they  cannot  have  been  deliber^ly  and  oue- 
fuUy  perused  and  examined  by  the  client;  but  this  alone  is  not  soflBcient  to 
warruit  a  tantion  after  payment 

Petition  for  taxation  dismissed,  but^  under  the  circumstances,  without  costs. 

* 

This  was  s  petition  presented  by  Mr.  Burton  for  the  taxation  ot  ^  bills  of  costs 
of  Messrs.  Currie  &  Ca  his  former  solicitors. 

On  the  6th  of  December  1845  a  settlement  had  been  come  to  between  the  parties 

of  the  following  nature.  A  balance  of  £533,  2b.  lid.  then  appeared  to  be  due  from 
Messrs.  Currie  to  Mr.  Burton  on  their  cash  account;  and,  on  the  other  hand, 
£665,  9s,  5d.  was  due  from  Mr.  Burton  to  Messrs.  Currie  for  costs.  By  arrangement, 
the  Bespondents,  instead  of  applying  the  cash  balance  in  satisfaction  of  the  biUs  of 
costs,  paid  the  whole  over  to  Mr.  Burton,  and  took  his  pnnuissory  note  payable  in 
four  months. 

In  May  1846  the  petition  for  taxation  was  presented. 

The  other  facts  are  so  fully  stated  in  the  judgment  of  the  Coort,  that  it  is 
unnecessary  to  repeat  them. 

[603]  The  questions  were  whether,  under  tiie  drcumstances,  the  Idlls  oug^t  to 
be  considered  as  paid,  and  if  they  were,  whether  the  drcumstances  were  such,  that^ 

notwithstanding  payment,  they  ought  to  be  taxed. 

Mr.  Kindersley  and  Mr.  J.  V.  Prior,  in  support  of  the  petition. 
Mr.  Turner  and  Mr.  Bacon,  eonirdt. 
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The  6  &  7  Vict.  o.  73,  Safer  v.  Wagstaff  (S  Beav.  415),  Matsie  v.  Drake  (4  Beav. 
433X  and  HorlMk  v.  Smith  (2  M7I.  &  Cr.  495),  were  oited. 

The  Master  of  the  Rolls  said,  there  seemed  to  be  some  difficulty,  from  the 
particulara  of  alleged  OTercbarge  not  beinfl^  sufficiently  specified  in  the  petition ;  uid 
that  it  waa  also  difficult  to  say,  that  the  bill  had  not,  by  agreement,  been  taken  in 
lieu  (tf  payment.  That  the  hearing  of  the  petition  not  faaving  been  continuous,  it 
was  neceasary  for  him  to  look  carefally  to  the  affidavits  before  be  gave  judgment. 

Nov.  5.  Thi  Mastkb  of  thi  Rolls  [Lord  Langdale].  Mr.  Burton,  the 
Petitioner,  for  some  years  employed  Messrs.  Currie  &  Woodgate,  and  for  a  short 
time  Messrs.  Currie,  Woodgate  &  Williams,  the  Beapondents,  as  bis  solicitors. 
They  transacted  business  for  him  to  a  very  considerable  amount,  and  several  bills 
of  costs  became  due  to  them.  The  Petitioner,  admitting  that  [604]  the  bills,  with 
the  exception  of  three,  have  now  been  delivered,  pr^s  that  they  may  be  all  taxed, 
and  that  all  sums  of  money  received  or  paid  by  l^e  Bespondente  and  the  Petitioner, 
on  account  of  each  other  reapeotively,  may  be  accounted  for,  and  he  asks  for  other 
consequential  relief. 

The  Petitioner  sets  forth  several  transactions  in  which  the  Respondents  were 
emi^yed,  and  states  accounts,  which  were,  from  time  ta  time,  made  out  by  them 
ana  sent  to  tiie  Petitioner,  and  that  in  such  accounts  the  amounts  of  the  InUs  which 
the  Respondents  alleged  to  be  due  to  them  were  stated,  but  that  tiie  bills  tfaemaelvea, 
cm  which  those  amounts  were  claimed,  were  not  delivered  till  the  end  of  their 
transactions,  when  the  Respondents  received  a  promissory  note,  or  an  acceptance 
of  the  Petitioner,  for  the  amount  then  claimed  to  be  due.  The  object  of  the  special 
statements  in  the  petition  is,  to  shew  either  that  the  bills  were  never  paid,  or  that 
if  paid,  they  were  paid  under  such  circumstances  as  to  induce  the  Court  to  think, 
that  notwithstanding  such  payment,  the  bills  ought  to  be  taxed.  The  petition,  as 
originally  presented,  alleged,  in  general  terms,  that  the  bills  contain  great  and 
excessive,  undue  and  improper  charges  against  the  Petitioner,  in  respect  of  which 
eimsidenible  sums  of  money  ought  to  be  strook  out  and  disallowed;  uid  in  the 
petition,  aa  amended,  there  are  oeaoribed  several  charges,  which,  in  their  nature  and 
ehaxaeter,  an  all^^  to  be  improper. 

The  only  affidavit  on  this  part  of  t^c  case  ia,  that  of  Mr.  Burtcm  himself,  who 
says,  that  he  has  been  informed  and  believes  and  is  advised,  that  the  bilh  of  costs 
contain  great  and  excessive,  undue  and  improper  charges  against  him,  in  respect  of 
which  considerable  sums  of  money  would  be  struck  out  and  disallowed  by  [606] 
the  Master  on  taxation,  if  the  bills  were  referred  to  him  for  that  purpose.  It  is 
remarkable,  that  the  affidavit  does  not  identify  the  bills  of  costs  which  were  actually 
delivered,  and  that  there  is  no  specification  of  the  particular  items  in  the  bills,  which 
are  comprised  within  the  description  of  the  charges  which  ure  complained  of  in  the 
amended  petition. 

Two  affidavits  have  been  filed  on  behalf  of  the  Respondents,  and  the  questions 
are,  firat^  whether  the  billa  ought,  under  the  circumstanoes,  to  be  oonsidei-ed  as 
paid  IuUb  ;  and  if  tiiey  are,  whether  the  circumstanoes  are  sooh,  that^  notwithstanding 
payment,  they  ought  to  be  taxed. 

The  employment  continued  ior  several  years,  and  several  cash  aeoounts,  including 
the  amounts  of  different  bills  of  costs,  having  been  delivered,  it  appears,  that,  in 
the  autumn  of  1845,  a  settlement  waa  contemplated,  and  communications  on  the 
subject  took  place  between  Mr.  Woodgate  and  Mr.  Dent,  the  partner  of  Mr.  Burton 
the  Petitioner,  who  frequently  acted  for  him  in  matters  pending  between  him  and 
the  Bespondenta.  Mr.  Woodgate  states  in  his  affidavit,  to  which  no  answer  is  made, 
that  it  was  arranged  between  him  and  Mr.  Dent,  that,  without  fixing  any  immediate 
period  for  the  purpose,  an  early  opportunity  should  be  taken  for  making  a  settlement 
of  the  accounts ;  and  it  waa  stated  in  conversation,  that  the  balance  considered  due 
to  the  Bespondenta  was  estimated  as  probably  amounting  to  £000  or  £600. 

In  November  1846  Mr.  Burton  was  under  an  obligation  to  pay  a  sum  of 
money  to  Mr.  Laseelles,  who  was  also  a  client  of  the  Respondttata ;  and  the  Petitioner, 
being  under  some  temporary  pressure,  hoped  to  obtain  aooommodation  from  the 
Respondents,  or  from  [606]  Mr.  Laseelles  through  their  means.  They  were  unable 
to  give  w  jffooure  such  accommodation,  and  some  dissatirfaction  arose  on  the  part' 
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of  the  Petitioner.  Oo  the  l&th  of  November  it  appeared  that  Mr.  Burton  had 
occasion  for  £3000,  and  the  Respondents,  being  .unable  to  accommodate  him  in 
the  manner  he  desired,  or  to  advance  so  large  a  sum  themselves,  offered  to  do  their 
utmost  to  raise  the  amount  for  him,  and  at  t^e  same  time  alluded  to  the  arrangement 
for  settling  the  account ;  and  as  Mr.  Burton  was  about  to  raise  mioney,  intimated  the 
propriety  of  his  raising  enough  to  pay  their  bills,  in  addition  to  the  amount  which  he 
wanted  for  his  other  purposes,  and  to  this  Mr.  Burton,  through  his  partner  Mr.  Dent^ 
answered,  that  £3000  would  be  enough  for  his  purposes,  u  the  Bespondents  were 
satisfied  to  take  faia  aooeptanee  for  titeir  bills  of  coats  to  beoome  payable  in  thna 
months'  date. 

The  rest  of  the  negotiation  seems  to  have  been  minapally  oondncted  by  Mr. 
Dent,  on  behalf  of  Mr.  Burton.  In  the  end,  Mr.  Woodgate  procured  frtm  his 
brother  a  loan  of  £3000,  which  Mr.  Burton  wanted.  After  this  was  done,  and 
on  the  6th  of  December  1845,  a  balance  of  £533,  28.  lid.  appeared  to  be  due  from 
t^e  Bespondents  to  Mr.  Burton  on  the  cash  account,  and  the  bills  of  coeta  due  to 
the  Kespondents  from  Mr.  Burton  appeared  to  amount  to  £585,  9s.  5d. ;  and, 
pursuant  to  the  arrangement,  the  Respondents,  instead  of  applying  the  balance  due 
from  them,  or  any  psrt  of  it,  towards  satisfaction  of  their  bills,  paid  the  whole  of 
it  to  Mr.  Burton,  and  took  his  promissory  note  or  acceptance,  payable  in  four 
pionths,  to  which  they  had  consented  to  enlarge  Uie  time  bef<H:e  proposed  for  the 
£565,  9s.  5d.,  the  amount  of  their  bills. 

[607]  Where  a  bill  of  exchange  or  prcnnissoiy  note  is  givna  in  lieu  of  payment 
in  mouey,  it  is  proper  to  consider,  whether  the  delivery  of  t£e  bill  or  note  ought  to 
be  considered  as  actual  payment.  Did  the  Respondents  agree  to  take  it  in  paymuit 
of  the  debtl  The  suggestion  as  to  the  mcxle  of  payment  proceeded  from  the 
Petitioner:  he  said  that  £3000  would  be  enough  for  his  puraoses,  provided  the 
Respondents  were  satisfied  to  take  his  acceptance  for  their  bills  of  costs.  The 
suggestion  was  repeated  in  a  memorandum  ou  the  ■  22d  of  November  as  follows  :~ 
"Mr.  Archer  Burton  to  give  Messrs.  Currie  &  Co.  an  acceptance  at  three  months 
for  their  bills  of  costs,  on  being  furnished  with  all  their  bills  that  have  not  been 
delivered."  It  was  afterwards  agreed,  that  the  time  should  be  enlarged  to  four 
months,  and  should  run  from  the  delivery  <^  l^e  bills,  and  Mr.  Burton  having,  when 
he  sent  tJie  acceptance,  stated,  that  be  returned  the  bill  accepted,  "  subject  to  such 
revision  of  the  account  as  he  vaiAt  feel  neoessary,"  Mr.  WiUiuna  observed  upon  tiiis 
to  Mr.  Dent,  that  he  oondludea  that  Mr.  Burton  referred  to  the  cash  account,  in 
which  tiiere  were  several  sums  stated  to  be  retained  to  answer  specific  payments, 
the  amount  of  which  could  not  be  immediately  ascertained  with  accuracy,  and  that 
he  considered,  that,  as  far  as  related  to  the  bills  of  coste,  the  promissory  note,  dgned 
by  Mr.  Burton,  was  to  be  treated  as  payment ;  and  it  is  sworn  by  Mr.  Williams  and 
not  denied,  that  Mr.  Dont  then  stated,  that  he  understood  the  note  to  be  given  in 
oom{^nce  with  the  terms  of  the  memorandum  of  the  22d  of  November,  and  in 
lieu  of  payment  thereof  in  cash,  as  originally  proposed ;  and  it  was  upon  this  answer, 
that  the  cheque  was  given  to  Mr.  Burton  for  the  £633,  2b.  1  Id.,  the  amount  of  tiie 
cash  balance  due  to  him  from  the  Respondents.  Mr.  Woodgate  has  also  expressly 
awom,  and  it  is  not  denied,  that^  before  t^e  note  fell  due,  and  [fiOS]  before  any 
intimation  was  given  that  the  Petitioner  desired  to  have  the  mils  taxed,  Mr. 
Woodgate  sent  and  delivered  to  him,  unoonditionally,  all  tbe  deeds,  documents, 
and  papers  which  he  believed  the  Petitioner  to  be  entitled  to  receive.  These 
circumstances  bein^  expressly  sworn,  and  no  answer  to  them  given,  I  think  myself 
bound  to  give  credit  to  the  statement,  and  to  conclude,  that  the  delivery  of  the  bill 
or  note  for  the  amount  of  the  bills  of  costs  was  meant  and  agreed  to  be  a  paymrat 
or  in  lieu  of  puyment. 

Now  a  paid  bill  may  be  taxed,  if  the  special  ciicumstanoes  of  the  ease  shall,  in 
the  opinion  of  the  Court,  appear  to  require  it.  The  special  circumstanoea  are^  at  I 
conceive,  such  as  exist  or  t^e  place  at  the  time  of  payment,  or  such  as  appear  on 
the  face  of  the  bills  themselves.  Payment  may  be  so  extorted  {In  re  Tryon^  7  Beavan, 
496 ;  In  re  fFeUs,  8  Beavan,  416 ;  In  ra  Bemuitf  8  Beavan,  467 ;  1%  re  Jones,  8  Beavaa, 
479),  as  to  induce  the  Court  to  say,  that  the  bill  containing  improper  charges  even 
to  a  small  amount  (In  n  WeUSt  8  Bmvan,  416),  shall  not  be  protected  from  tuatiwi ; 
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and  tMe  bill  may  contain  charges  so  ^roes,  that  the  inserUoD  of  them  in  the  bill  is^ 
of  itself,  evidence  of  fraud  and  oppression,  from  which  the  client  will  be  relieved. 

What,  then,  w«e  the  cdroumstaaces  under  which  die  paymeqt  in  this  case  was 
Disdef  Mr.  Burton  was  under  srane  difficulties,  arising  from  his  prior  engagements 
with  oUier  persons;  but  there  was  no  pressure  upon  him  moving  from  the 
Bespondents,  and  no  pressure  from  others  of  which  the  Respondents  took 
or  attempted  to  take  any  advantage.  They  had  expressed  a  wish  to  have 
their  accounts  settled  and  their  bills  paid ;  but  there  was  no  urgency  on  the 
subject,  no  pressure,  and  no  in-[609]-fluenCe  used  to  obtain  payment.  There  was, 
iodeed,  this,  which  I  hope  is  extraordinary,  and  which  I  cannot  think  prudeat  on 
the  part  of  either  solicitor  or  client — the  bills  were  paid  as  soon  as  delivered  and 
before  they  had  been  examined.  The  time  seems  to  have  been  such,  that  the 
Kespondente  must  have  known  that  the  bills  could  not  have  been  carefully  examined ; 
nevertheless,  it  is  sworn,  and  not  denied,  that  Mr.  Burton  might  h^ve  perused  and 
investigated  the  bills,  at  the  time  of  the  delivery  thereof,.and  that  prior  to  the  giving 
of  his  promissoty  note  for  the  amount  thereof  he  had  the  opportAnity ;  and  tnougn 
I  must  think  it  imprudent  for  the  client  to  pay,  and  perhaps  still  more  so  for  the 
solicitor  to  receive  payment  of  bills  of  coste,  so  closely  upon  their  delivery  that  they 
cannot  have  been  deliberately  and  carefully  perused  or  examined  by  the  client,  I 
cannot  say,  that  it  may  not  be  le^Uy  done,  or  that  payment,  under  such  circum- 
stances, cMinot  be  legally  valid.  I  do  not  think,  that^  in  the  absence  of  anything 
like  fraud,  circumvention  or  oppression,  acceptance  of  payment,  under  such  circum- 
stances, is  to  be  deemed  such  a  special  circumstance,  as,  of  itself,  or  together  with 
some  possible  but  unascertained  overcharge,  to  entitle  the  client  to  taxation  after 
payment 

It  only  remains  to  consider  the  alleged  orereharges.  If  overcharges  are  not 
alleged  and  proved  to  such  an  extent  as  to  amount  to  fraud,  they  are  not  of 
^emselves  to  be  considered  as  ground  for  taxing  bills  of  costs  after  payment  This 
was  laid  down  by  Lord  Eldon,  and  strongly  confirmed  l^e  present  Lord  Chancellor. 
It  is  not  enough  to  shew  that  the  bills  contain  some  items  which  might  have  been 
disallowed  on  taxation. 

The  original  petition  and  the  affidavit  filed  in  support  of  it,  contained  a  general 
allegation  of  improper  charges,  without  specifying  an^  in  particular. 

[6103  The  amendments  introduced  into  the  petition  are  not  supported  by  anv 
dBoavit;  the  bUls  to  which  they  refer  are  not  proved  to  have  been  the  bilb 
delivered ;  and  the  principal  complaint  is,  of  charges  of  certain  descriptions,  without 
specifying  the  particular  items  in  the  bills  to  which  the  complaint  refers.  I  believe, 
indeed,  from  the  way  in  which  the  petition  has  been  met  by  the  Bespondent^  that 
tlie  charges  referred  to  in  the  amended  petition  are  charges  which  hare  been,  on 
some  occasion  or  occasions,  made  in  the  bills  delivered ;  but  I  do  not  think  that  they 
ire  80  alleged,  as  to  enable  the  Respondents  to  give  such  explanations,  or  make  such 
ddfence,  as  the  circumstances  of  tke  case  might  have  admitted,  or  so  alleged  and 
proved  as  to  entitle  the  Petitioner  to  tax  these  bills.  {In  re  Thompson,  SBeavan, 
237.) 

The  two  items  of  £27,  13s.  6d.  and  £lij  Is.  2d.,  which  are  specifically  complained 
of,  and  which  amount  together  to  £il,  14s.  8d.,  are,  I  think,  sufficiently  ex{^ned 
in  the  affidavit  of  Mr,  Wood^te. 

And  the  petition,  failing  in  its  object,  must  be  dismissed. 

I  have  f^t  some  hesitation  upon  the  subject  of  costs ;  but,  considering  the  mode 
in  which  the  Respondents  claimed  credit,  in  account,  for  bills  not  delivered,  and 
the  circumstances  under  which  the  bills  were  paid ;  and  having  also  regard  to  the 
facte  appearing  in  the  answer  which  the  Bespondents  have  given  to  some  of  those 
ehuges  in  the  petition,  which  I  do  not  think  sufficiently  alleged  and  proved  to 
entiUe  the  Petitioner  to  relief;  it  appears  to  me,  on  the  whole,  that  the  petition 
should  be  dismissed  without  costs. 

[611]  I  think  that,  without  any  order  being  made  for  the  purpose,  the  two  bills, 
one  for  £4,  lOs.  3d.,  and  the  other  for  £14,  4b.  6d.,  which  Mr.  Woodgate  states 
were  not  delivered  through  inadvertence,  ought  to  be  now  handed  over  to  the 
Petiticmer. 
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[611]    GLAZBBOOK  V.  QlLLATT.    Noh  24,  1B46. 

A  petition  for  a  stop  order  was  served  not  only  on  the  assignor,  but  on  the  otlier 
parties  to  the  cause.   The  Petitioner  was  ordered  to  pay  the  costs  of  the  Utter. 

This  petition,  for  a  stop  order  (9  Beav.  492),  was  served  not  only  on  tile  assigwr, 
but  on  the  other  parties  to  the  cause. 
Mr.  Prior,  for  the  Petitioner. 
Mr.  Cayley  Shadwell,  for  the  assizor. 

Mr.  Bwvan,  for  the  other  rarties  to  the  oanse,  asked  fm  their  oosts^  oa  tiie 
ground  that,  under  the  General  Order  of  the  3d  of  April  1841  (Ordines  Can.  161^ 
which  directs,  "that  henceforward  any  person  presenting  a  petition  for  any  such 
order  as  aforesaid,  shall  not  be  required  to  senre  such  petition  upon  the  parties  to 
the  cause,  or  upon  the  persons  interested  in  parts  of  the  stocks  or  funds  not  loaght 
to  be  affected  by  any  such  order,"  it  was  unnecessary  to  serve  them. 

The  Mastbr  of  thk  Bolls  [Lord  Langdale],  eonourring  in  the  uganuo^ 
ordered  the  costs  to  be  paid  by  the  Petitioner. 
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Reports  of  CASES  in  CHANCERY  ARGUED  and 
DETERMINED  in  the  ROLLS  COURT  during 
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pLj  CoLBiAN,  on  behalf  &o.  v.  Ths  Eastern  CouttToa  Railway  Cokpant. 

Dee.  U,  17,  23,  1846. 

[S.  a  16  L.  J.  Ch.  73;  11  Jur.  74.  See  BUaam  t.  Jftf^opoUon  RailiDay  Company, 
1868,  L.  R.  3  Gh.  343  <n.);  RuJu  v.  AOAwry  BaUwety  Carriage  Company,  1874-75. 
L.  R.  9  Ex.  288 ;  L.  R.  7  H.  L.  653 ;  AUomey-GenenU  v.  Great  Eastern  Railway, 
1879-80.  11  Ch.  D.  487 ;  5  App.  Gas.  473.  Cf.  Ixmdm  Coumiy  CouneU  t.  AUffrney- 
Gmeral  [1902],  A.  C.  165.  In  Norton  v.  London  and  Norih-WeOem  Railway 
Company,  1878.  9  Ch.  D.  632,  Malins,  V.-C.,  apparently  refers  to  this  case,  sub 
nom.  Cdman  t.  Sottth-Eastem  Railway  Company,  although  he  states  the  facts  as 
referring  to  steamers  plying  between  Dover  or  Folkestone  and  the  coMt  of  fSnace.] 

Observatioua  as  to  the  extent  of  the  powers  given  by  Railway  Acts. 

The  direotors  of  a  railway  company,  for  the  purpose  of  increasing  the  traffic,  proposed 

to  guarantee  eertain  profits,  and  secure  the  c^tal  of  an  intended  ateam-packet 

company,  who  were  to  act  in  eonnectiott  with  the  railway. 
Held,  first,  that  such  a  tranaaction  was  not  within  their  powen,  and  they  were 

Feetrained  by  injunction. 
Held,  secondly,  that  in  such  a  case,  one  of  the  shareholders  in  the  railway  oompany 

was  entitled  to  sue.  "  on  behalf  of  himself  and  all  the  other  ahareholders,  except 

the  directors,"  who  were  Defendants,  alUiough  some  of  the  shareholderB  had  ixken 

shares  in  the  Steam-Packet  Company. 
A  Plaintiff  filed  a  bill  on  behalf  of  himself  and  other  shareholders  in  a  railway 

company  to  restrain  the  directors  committing  a  breach  of  trust.    It  appeared  that 

he  was  soing  at  the  instigation  of  another  rival  company.   Held,  that  tnis  circum- 

Btani»  was  not,  of  itself,  sufiioient  to  prevent  him  obtaining  a  special  injunction  on 

the  merits    Ids  case. 

This  was  a  motion  to  dissolve  a  special  injunction  under  the  following  circum- 
stances : — 

Under  the  powers  contained  in  their  Acta  of  Parliament  (6  &  7  W.  4,  c.  cvi.,  local 
and  personal),  the  Eastern  Counties  Railway  Company  and  [2]  the  Eastern  Union 
Railway  Company  had  formed  a  railroad  from  London  to  Manningtree,  a  place  within 
ten  miles  of  the  port  of  Harwich.  The  directors  of  these  companies  conceived  that 
it  would  add  to  the  traffic  and  profits  of  the  railway,  if  a  steam-packet  company 
could  be  formed,  communicating  between  Harwich  and  the  northern  ports  of  Europe, 
and  they  accordingly  took  proceedings  for  the  establishment  of  such  a  company. 

A  prospectus  was  issued,  and  a  deed  of  settlement  prepared,  whereby  it  was 
proposed  that  the  shares  in  the  projected  company,  called  "The  Harwich  Steam- 
Paoket  Company,"  should  be  offered  to  the  shareholders  in  the  above-mentioned 
railway  companies. 

R.  IIL— 16  «i 
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The  T&ilway  companies  intended  to  guarantee  to  the  shareholders  in  the  Steam- 
Packet  Company  a  dividend  of  5  per  cent,  per  annum,  upon  their  paid-up  capit^ 
until  the  dissolution  of  the  Steam-Packet  Company ;  and  that,  upon  the  dissc^utioD, 
the  whole  paid-up  capital  should  be  fiaid  by  the  railway  companies  to  the  share- 
holders of  the  Steam-Packet  Company,  in  excnange  for  a  transfer  of  their  assets  and 
property. 

The  Plaintiff,  a  shareholder  in  the  Eastern  Counties  Bailwa^  Company,  objected 
to  this,  and  to  prevent  it,  he  institated  this  suit,  on  behalf  of  himsd^  and  all  other 
proprietors  of  shares  in  that  company  (except  the  D^endants)  who  should  come 
ID  aud  contribute  to  the  expenses  ca  the  suit,  against  the  company  and  all  the 
directors. 

The  bill,  after  alleging  a  case  to  the  above  effect,  stated,  that  in  October  1846  the 
Plaintiff  called  upon  the  secretary  to  enquire  into  the  nature  of  the  arrangement 
between  the  companies,  and  was  informed  that  rS]  the  proposed  arrangement  was 
of  this  nature :  that  passengers  should  be  conveyed  from  London  to  Botterdam,  &c., 
for  certain  fixed  fares,  and  that  if  it  should  be  found  necessary  that  the  whole  of 
those  fares  should  be  paid  over  to  the  Steam-Packet  Company,  in  oider  to  declare 
a  dividend'of  5  per  cent.,  the  railway  company  would  pay  the  whole  amount  received 
for  th«  fues  to  the  Steam-Packet  Company. 

The  bill  also  stated,  that  many  of  the  proprietors  of  shares  in  the  Eastern 
Counties  Railway  Company  had  declined  to  take  any  share  in  the  Steam-Packet 
Company,  and  had  altogether  disapproved  of  the  proposed  arrangement  between  the 
railway  company  and  the  Steam-Packet  Company ;  but  that  several  proprietors  of 
shares  in  the  £UkStem  Counties  Railway  Company,  upon  the  faith  of  the  proposed 
guarantee,  had  accepted  the  shares  allotted  to  them,  and  had  paid  the  deposits  thereoo. 

The  bill  stated,  that  no  contract  or  agreement  had  at  present  been  entered  into 
with  the  Harwich  Steam-Packet  Company,  under  the  common  seal  of  the  Eastern 
Countaes  Railway  Company,  or  in  any  other  manner,  suffident  to  render  aa  agreement 
or  contract  legally  binding  upon  the  said  railway  companies. 

The  bill  prayed  a  declaration  that  it  would  be  a  breach  of  trust  on  Uie  part  of 
the  directors  of  the  Elastem  Counties  Railway  Company  to  enter  mto  any  oontraet) 
&0.,  on  behalf  of  the  Eastern  Counties  Railway  Company  to  guarantee  to  die 
Harwich  Steam-Packet  Company  an^  dividend  on  their  camtal,  or  the  repayment 
of  the  said  caintid  in  case  of  the  dissolution  of  t^e  Steam^kcket  Company,  or  to 
apply  any  funds  of  the  railway  company  in  making  any  payment  to  the  Steam- 
Packet  Company,  for  any  of  the  [4]  purposes  aforesaid ;  and  that  it  might  also  be 
declared  that  the  directors  of  the  railway  company  were  not  authorised  to  make  any 
reduction  from  their  usual  tolls,  &c.,  in  favour  of  any  persons  or  goods  conveyed  to 
or  from  Harwich  by  any  steam-packet  belonging  to  the  said  Steam-Packet  Company ; 
and  that  the  directors  of  the  Eastern  Counties  Railway  Company  might  be  restrained 
by  injunction  from  entering  into  such  proposed  arrangement,  or  any  such  contract, 
agreement,  or  undertaking  as  aforesaid,  &c. 

On  the  I9th  of  November  1846  a  special  injunction  was  granted  ex  parte,  by  tbs 
Master  of  the  Rolls,  to  resteain  the  Defendants,  the  directors,  until  the  26th  of 
November,  from  entering  into  the  proposed  arrangement  with  the  Steam-Packet 
Company,  or  any  such  contract,  agreement,  or  undertaking  as  was  mentioned  in  the 
bill. 

This  injunction  was  afterwards  continued  till  the  14th  of  December,  when  the 
case  was  argued  before  the  Master  of  the  Rolls,  upon  a  motion  and  a  cross-motion : 
the  Defendants  moving  to  dissolve  the  injunction,  and  the  Plaintiff  moving  to 
continue  it. 

In  support  of  the  motion  to  dissolve  the  injunctton,  an  affidavit  was  sworn  by  Mr. 
Roney,  the  swretary  of  the  Eastern  Counties  Railway  Company,  stating,  that  it  was 
the  ^ueral  practice  for  railway  companies  to  agree  with  the  proprietors  of  coaches, 
omnibuses,  and  other  vehicles  for  the  conveyance  of  passengers  and  goods  between 
the  various  stations  on  the  railways  and  adjoining  places,  wiui  a  view  to  increase  the 
traffic  on  the  railways,  and  that  the  railway  companies  usually  guaranteed  to  the 
proprietors  of  the  coaches  or  omnibuses  a  percentage  of  at  least  £5  per  cent,  and 
indemnified  them  [0]  against  loss  in  the  use  of  their  vehicles ;  that  he  believed  the 
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propoBed  amngement  with  the  Harwich  Steam-Packet  Company  would  be  very 
beaeficial  to  the  railway  company ;  that  the  arrangement  bad  not  b«en  agreed  to  by 
the  shareholders  in  the  railway  company,  nor  haa  it  been  diactused  at  any  meeting 
«f  their  shareholders  called  for  that  purpose ;  and  that  there  were  more  Uum  8000 
ahareholders  in  ^e  Eastern  CoantieB  Bailway  Company. 

He  farther  stated  that  the  Plaintiff  was  a  wharfinger,  and  in  that  capacity  was  an 
agent  of  the  General  Steam  Navigation  Company,  and  that  his  sdioitors  in  this  suit 
were  the  solicitors  of  that  company ;  and  that  the  deponent  believed,  tiiat  the  bill 
had  been  filed  and  the  injunction  obtained  at  the  instigation  and  request  of  the 
General  Steam  Navigation  Company,  who  feared  that  their  interests  would  be 
injuriously  affected  by  the  establishment  of  the  Harwich  Steam-Packet  Company, 
and  not  for  the  purpose  of  protecting  the  interests  of  the  shareholders  in  the  railway 
«ompany ;  that  a  special  general  meeting  of  the  shareholders  in  the  Eastern  Counties 
Railway  Company  nad  been  held  on, the  12th  of  November  1846,  and  that  the  chair- 
man the  company  had  then  stated,  that  nothing  would  be  done  to  bind  the 
ahareholders  of  the  railway  company  to  any  arrangement  with  die  Steam-Packet 
Company,  until  auoh  arrangement  should  have  been  approved  at  a  special  general 
meeting  convened  for  that  purpose ;  and  ^t  the  directors  had  not^  nor  ever  had, 
any  intention  ct  entering  into  any  such  contract  without  the  sanction  of  their  share- 
holders.   This  affidavit  was  not  contradicted. 

Mr.  Kindersley  and  Mr.  Grove,  on  behalf  of  the  Defendants,  resisted  the  injunction 
■on  three  grounds :  [6]  first,  on  the  merits ;  secondly,  because  the  bill  was  not  properly 
framed ;  and,  thirdly,  on  the  ground  that  the  Plaintiff,  having  lent  himself  to  the 
views  of  a  rival  company,  was  under  a  jwrsonal  disability.   They  argued  as  follows  : — 

First,  it  is  shewn,  that  the  directors  never  had  any  intention  of  entering  into  these 
projected  arrangements  without  t^e  previous  concurrence  of  their  shareholders ;  nor 
•do  we  argue,  tlutt  the  directors  have  any  power,  in  defiance  of  the  will  of  the  share- 
holders to  enter  into  it ;  or  do  anything  either  forbidden  by  the  Act  of  Parliament, 
•or  contntry  to  the  principles  <4  public  policy ;  but  we  contend,  that  if  the  majority 
-<tf  the  shareholders  present  at  a  public  meeting  should  sanction  tiiis  propcMsed 
Application  of  Idie  funcu,  or  any  other  outlay,  not  violating  any  rule  of  public  policy, 
or  the  restrictions  which  the  Act  of  Incorporation  imposes  on  them,  the  company,  as 
an  incorporated  body,  have  full  power  to  do  so,  or  to  employ  their  funds  in  any  other 
mode  which  the  shareholders  may  approve  of.    If  the  comi»ny  had  the  ;£150,000  in 
their  banker's  hands,  they  might  make  a  gift  of  it,  for  this  or  any  other  purpose,  for 
the  benefit  of  the  general  body ;  if  so,  they  may  equally  subject  the  same  sum  to  a 
guarantee  for  the  same  purpose.    Neither  do  we  argue,  that  the  company  have  the 
power  to  embark  in  an  entirely  new  trade,  as  was  the  case  in  Hatuitch  v.  Irving  (Gow 
on  Partnership,  407  [2  Coop.  t.  Cott:]),  where  a  joint  stock  company  was  formed  for 
-effecting  life  and  fire  assurance,  and  an  attempt  was  made  to  extend  the  business  to 
marine  insurance,  which  was  an  entii-ely  different  speculation.   In  the  present  case, 
the  parties  for  the  purpose  of  promoting  the  general  interests  of  the  railway  company} 
propose  to  jpve  encouragement  to  the  establishment  of  [7]  an  adjunct  to  tlie  rauway, 
-acting  in  direct  communication  with  it,  and  which  must  inevitably  greatly  extend 
the  traffic  of  the  railway  and  increase  its  profits.    Such  a  course  of  proceeding  is 
notoriously  the  custom  with  all  established  railways,  as  in  the  case  of  branch  railroads 
into  and  extonsions  of  the  main  line,  and  so  in  the  instances  of  contracts  and  arrange- 
ments with  steam-boat  companies,  as  is  the  case  of  the  South-Westem  Bailway 
Oompany  at  Nine  Elms,  and  with  omnibus  companies  at  the  termini  of  all  railroads, 
and  in  which  case  the  affidavit  shews  5  per  cent,  is  guaranteed.    These  arrangements 
are  necessary  for  the  convenient  use  of  the  railways,  and  are  public  and  notorious ; 
the  Plaintiff  must  have  been  aware  of  such  a  custom  of  trade,  and  be  assumed  to  have 
Joined  this  railroad  company,  subject  to  the  usage  of  all  railway  c<HUpaniea,  and  must 
be  held  bound  by  it. 

There  is  nothing  in  the  Act  of  Parliament  (6  &  7  W.  4,  c  cvi.)  prohibiting  the 
proposed  arrangement ;  on  the  contrary,  it  is  to  be  implied  from  the  provisions.  The 
130th  and  ISlst  sections  provide  for  the  general  and  special  general  meetings;  and 
the  134th  section  provides,  that  "every  question,  matter,  or  thing,  which  shall  be  pro- 
pcsed  in  any  general  or  special  general  meeting  of  the  said  company,  shall  be 
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determined  by  the  majority  of  votes  of  persons  present."  And  "the  determination 
of  every  sucl)  meeting,  upon  any  quesHon^  matter,  or  ikmg  shall  be,  and  be  deemed  and 
taken  to  be,  the  decision  of  the  said  compwy,  notwitiisUtndiiig  an^  irregularis  which 
may  have  occurred  in  the  eiving  or  taking  any  votes,  at  such  meeting"  The  airecfccffa 
have  power  to  superintend  the  affairs  d  the  company,  and  to  use  the  common  seal  on 
its  behalf,  and  to  enter  into  contracts  and  bugains  (sect.  144) ;  and  even  die  sub- 
committee have  [8]  power  to  make  "contracts  and  agreements " on  behalf  of  the. 
company.  (Sect  147.)  There  is  nothing  in  this  Act  prohibiting  this  company  from 
dealing  with  its  funds  like  other  corporations.  It  may  lend  od  security  or  no  security^ 
either  at  interest  or  not,  and  may  apply  the  funds  in  any  way  which  may  be  of 
advantage  to  the  company. 

The  amount  in  question  is  so  small  compared  with  the  capital  of  the  company 
(£7,000,000),  that  no  such  serious  or  irreparable  injury  will  be  doue,  as  to  cul  for 
the  interposition  of  the  Court  by  injunction ;  beudes,  the  Act,  if  ill^al  and  unautho- 
rised, will  be  a  nullity,  and,  if  the  injunction  remain,  the  legal  validity  of  the  arrange- 
ment contemplated  can  never  be  tried. 

Secondly.  The  frame  of  the  bill  is  improper.  The  Plaintiff  sues  "on  behalf  of 
himself  and  .all  other  the  shareholders  except  the  Defenduits,"  the  direeton;  and 
many  of  such  shareholders  have  taken  aharea  in  the  Steam-Packet  Company,  and  an- 
most  anxious  that  the  proposed  arraii^ments  should  he  carried  into  emot,  and  have 
authorised  the  directors  to  do  sa  These  dissentient  proprietors  are  not  properly 
represented  by  the  Plaintiff;  they  have  an  interest  opposed  to  him,  and  ought  to- 
have  been  made  Defendants,  in  order  to  give  them  an  opportunity  of  being  heard  on 
the  question,  whether  the  directors  are  to  be  restrained;  Rtehardtm  v.  Larpent  (2  Y. 
&  Col.  (C.  CX  507). 

Thirdly.  The  application  for  an  injunction  is  not  made  by  a  bond  fdt  Plaintiff,, 
but  by  a  person  acting  "at  the  instigation  and  request"  of  the  General  Steam 
Navigation  Company  and  by  their  solicitor.  This,  in  fact,  is  the  suit  of  a  rival 
compuiy  interested  in  preventing  the  establishment  of  another  Steam-Paoket  Com-r9]- 
pany,  and  the  Plaintiff  has  lent  bis  name.  The  representation  of  odur  sbareholdera 
18  therefore  fictitious.  A  party  asking  for  the  special  intonpoaition  (rf  the  Court  by 
injunction  is  bound  to  shew  a  lonA  jide  case,  otherwise  the  Court  will  not  interfere  in. 
his  favour. 

Mr.  Turner,  Mr.  Roupelt,  and  Mr.  Twells,  for  the  Plaintiff.  This  case  depends  ob 
the  usual  principles  applicable  to  ordinary  partnerships.  In  partnersbipe  between 
individuals,  the  rights,  duties,  and  objects  of  the  association  are  regulated  by  the 
partnership  deed  ;  out  in  great  public  companies  they  are  specified  by  their  Acta  of 
Parliament,  and  cannot  be  altered  except  by  the  common  consent  of  all  the  share- 
holders. Although,  in  matters  of  "  practice,"  as  in  the  instance  of  chuiging  the 
intervals  at  which  accounts  are  to  be  rendered,  if  that  be  not  provided  for  by  tlie 
deed,  the  majority  may  bind  the  minority ;  (TtMuf  v.  Harris  (Turn.  &  B.  518) ;  yet  Uie 
majority  can  never  bind  the  minority,  in  a  matter  not  within  the  scope  of  the  partaer- 
ship,  nor  as  to  any  matter  expressly  stipulated  by  the  deed.  It  is  only  with  the 
consent  of  all  the  partners,  that  the  nature  and  objects  of  a  partnership  can  be  totally 
altered.  Thus,  if  partners  engage  in  a  particular  trade,  they  cannot,  without  the 
consent  of  all,  embark  the  partnership  assets  in  a  totally  different  business. 

The  principle  is  clearly  exemplified  by  the  case  of  Natmck  v.  Iiimg  (Gow  on 
Partnership,  App.  p.  398  [2  Coop.  t.  Cott.  358] ),  where  the  "  Alliance  "  Company  was. 
formed  for  granting  life  and  fire  assurances,  and  it  was  afterwards  proposed  to  extend 
their  business  to  marine  assurances.  The  Plaintiff,  a  shareholder,  disapproving  of 
this  change,  filed  a  bill  on  behalf,  &c.,  to  restrain  the  directors,  "  from  effecting  marine 
assurances,  or  transacting  the  business^'of  underwriting  or  [10]  insuring  ships,"  &c. 
An  application  having  been  made  by  petition,  in  the  Vacation,  for  an  injunction,  Lord 
Eldon  remarked,  "If  six  persons  joined  in  a  partnership  of  life  assurance,  it  seems 
clear  that  neither  the  majority,  nor  any  select  part  of  them,  nor  five  out  of  the  six, 
could  engage  that  partnership  in  marine  insurance,  unless  the  contract  of  partnership 
explicitly  or  impliedly  gives  that  power ;  because  if  this  were  otherwise,  an  individual 
or  individuals,  by  engaging  in  one  specified  concern,  might  be  implicated  in  any  other 
concern  whatever,  however  different  in  its  nature,  against  his  consent"    And  he- 
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Afterwards  sava,  "  It  may  be  taken  that  the  jninciple  tiiat  would  apply  to  the  partner- 
Abip  of  6,  will  apply  to  the  partnership  of  600  or  700." 

It  appears  fnna  tiie  brief  held  by  Sir  E.  Sngden,  that,  on  the  4Ui  of  November 
1824,  the  injoDction  was  ordered.  The  terms  were,  to  restrain  the  Defendants  "  from 
«Sectin^  any  manner  of  marine  insurance  or  assurances  whataoever,  or  from  tran»- 
Mting,  in  any  manner,  the  business  of  underwriting  or  insuring  ships,  or  their  cargoes 
or  freights,  against  the  perils  of  the  sea,  and  from  lending  money  on  bottomry,  in  the 
name  or  on  acoount  of  the  Alliance  British  and  Foreign  Life  and  Fire  Assurance 
Company,"  &&,  &c.    (Reg.  Lib.  1823,  B.  fol.  1969.) 

A.pplj  the  principle  thus  laid  down  by  Lord  Eldon  to  the  present  case.  Here  the 
Plaintiff  has  contracted  for  the  ordinary  liabilities  which  may  be  incurred  in  forming 
«nd  working  a  railroad ;  that  is  the  object  stated  in  the  Act  by  which  the  shareholders 
Are  incorporated :  where  is  the  anthonty  for  changing  that  contract,  and  for  exposing 
the  Plaintiff's  fortune  to  the  lialttlitaes  of  a  steam  navigation  company,  and  to  the 
losses  by  the  perils  of  the  sea^  or  for  diverting  the  funds  of  the  company  and  applying 
them  tomrda  an  object  alien  to  that  [11]  intended  ?  If  the  directors,  or  a  general 
meeting,  have  power  to  enter  into  this  speculation,  they  would  be  equally  entitled  to 
.guarantee  a  conveyance  to  St.  Petersburg,  or  to  enter  into  a  contract  pledging  their 
whole  funds  in  an  indemnity  to  the  Oriental  Steam  Navigation  Company. 

The  powers  given  by  the  Legislature  to  companies,  are  given  between  the  public 
sjid  the  company ;  and  Lord  Cottenham  has,  on  several  occasions,  stated,  that  such 
compajiies  are  to  be  strictly  confined  to  the  powers  thus  given  them  by  their  Acts. 
It  is  tiherrfore  incumbent  on  the  Defendants  to  shew,  that  their  Act  gives  them  either 
expren  or  implied  powers  of  eairying  into  effect  their  projected  arrangement. 
Gxpreas  power  they  nave  none ;  and  the  roecial  powers  given  by  the  208th  section 
to  contract  with  ouier  railways,  ududes  ute  notion  that  more  extensive  powers  are 
to  be  imf^ed.  A^n,  the  186th  section  expressly  prohibitB  them  from  making  any 
Tednction  either  directly  or  indirect^,  partiuly  or  in  favour  of  any  particuhir  person 
-or  company ;  and  this  is  what  ia  proposed.  It  would  be  contrary  to  the  policy  of 
the  law  to  allow  extensive  powers  given  to  combinations  of  numerous  individuals 
■and  great  capital  for  certain  purposes,  to  be  diverted,  without  the  sanction  of  the 
Legislature,  towards  a  perfectly  different  object. 

Secondly.  The  pleadings  in  this  cause  are  properly  framed.  It  is  not  necessary 
to  make  all  the  shareholders  parties  in  such  a  case  as  this :  Richardsem.  v.  Hastings 
{7  Beavan,  323).  They  exceed  8000 ;  and  it  would  therefore  be  impossible,  and  the 
Court  **  adapts  its  practice  and  course  of  proceedings  to  the  existing  state  of  society : " 
WaUworth  v.  H<M  (4  Myl.  &  Cr.  p.  635).  It  is  for  the  common  interest  that  the 
•onnmoD  fund  should  not  be  misapplied  or  pledged.  If,  [12]  as  has  been  settled, 
one  proprietor  may  sue  on  behalf,  &c,  to  recover  back  monies  wrongfully  diverted 
from  the  partnership,  it  must  be  equally  competent  for  one  to  sue,  in  the  same  form, 
to  prevent  its  improper  application.  (See  Simms  v.  C^mgreve,  4  Ruse.  562,  and  SmaU 
Attwood^  Younge,  407.)    The  directors  sufficiently  represent  the  dissentients. 

Thirdly.  luis  said  that  the  Plaintiff  sues  at  the  instigation  of  the  Gleneral  Steam 
Ij^avigation  Company ;  but  the  Court  looks  to  the  rights  and  not  to  the  motives  of 
parties ;  and  there  is  no  allegation  that  he  is  not  suing  for  his  own  beneiit.  Though 
he  may  be  instigated  by  others  to  assert  his  right,  and  being  unable,  with  his 
individual  means,  to  do  so  against  so  powerful  a  body  as  a  railway  company,  be 
Availing  himself  of  their  assistance,  still  that  furnishes  no  reason  for  depriving  him  of 
hia  rights,  or  for  {facing  him  beyond  the  protection  of  the  law. 

BIt.  B^aderaley,  in  reply. 

Dec  17.  Thb  Master  of  the  Bolls  [Lord  Langdale].  This  is  a  motion  to 
4i8B0lve  an  ex  parte  injunction,  restraining  the  D^endants  from  entering  into  a 
particular  agreement  with  a  company  called  the  Harwich  Steam-Packet  Company. 

Three  reasons  have  been  offered  for  dissolving  the  injunction.  One  is  personal  to 
the  Plaintiff :  and  as  to  this,  I  am  of  opinion,  looking  at  the  affidavit  of  Mr.  Koney, 
that  there  is  not  sufficient  ground  to  say  that  the  Plaintiff  has  not  a  right  to  sue  and 
juk  for  an  injunction,  if  the  merits  of  his  case  entitle  him  to  one. 

[1^  The  next  objection  is  as  to  the  form  of  the  pleadings ;  and  I  do  not  think 
I  shoukl  be  right  in  coming  to  a  conclusion  upon  it  without  carefully  examining  the 
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frame  of  the  record.  (Note. — On  this  point  Deeks  v.  SiatUupe,  14  Sim.  57,  wu 
afterwards  referred  to.) 

The  third  ground  is  upon  the  merits ;  and  I  think,  after  the  full  disousnon  the 
matter  has  undergone,  and  considering  the  greftt  and  extensive  im^rtanoe  of  the 
principle  involved  in  it,  that  I  oo^t  nob  to  abstain  from  at  onoe  giving  my  ojHnuHi. 
upon  the  prant. 

There  are  foar  parties  to  be  condderod :  the  FUuntiff,  the  Defendants  the  Eastern 
Counties  Railway  Company,  the  Eastern  Union  Kailway  Gompuiy,  and  a  company,, 
or  proposed  oompany,  called  the  Harwich  Steam-Packet  Company.  The  Plaintiff  ift 
a  shareholder  in  the  Eastern  Counties  Railway  Company,  and  has  no  interest  what- 
ever except  in  that  company,  and  he  is  exposed  to  no  liability  except  such  as  may  be 
incurred  in  properly  carrying  on  the  business  of  that  company. 

I  think  It  right  to  observe,  that  companies  of  this  kind,  poesessinj^  moat  extensive 
powers,  have  so  recently  been  introduced  into  this  country,  that  neither  the  Leras- 
lature  nor  Courts  of  Justice  have  been  yet  able  to  understand  all  ^e  different  l^ts- 
in  which  their  transactions  ought  properly  to  be  viewed.  We  mast^  however,  atum 
to  ancient  general  and  settled  principles,  so  &r  as  they  ean  be  aj^ied  to  great 
combinations  and  companies  of  this  kind. 

Joint  stock  companies  have  funds  so  extremely  large,  and  exercise  powers  so- 
extensive  and  so  materially  affecting  the  rights  and  interest  of  other  persons  and  the 
[14]  rights  which  the  public  or  the  subjects  of  Her  Majesty  have  been  accustomed 
to  enjoy  under  the  protection  of  the  laws  established  in  this  kingdom,  that  to  look 
upon  a  railway  company  in  the  light  of  a  common  partnerships  and  as  subject  to  no 
greater  vigilance  than  common  partnerships  are,  would,  I  think,  be  i^reatly  to  mistake 
the  functions  which  they  perform,  and  the  powers  which  they  exercise  of  interference, 
not  only  with  the  public  but  with  the  private  rights  of  all  individuals  in  this  realm. 
We  are  to  look  upon  those  powers  as  given  to  them,  in  consideration  of  a  benefit 
which,  notwithstanding  all  other  sacrifices,  it  is  to  be  presumed  and  hoped,  on  the 
whole,  will  be  obtain^  by  the  public  But  it  being  tbe  interest  of  the  public  to 
protect  the  private  rights  of  all  individuals^  and  to  defend  them  from  all  liabilities 
beyond  those  necessarily  occasioned  hy  the  powers  given  by  the  several  Acta,  those- 
powers  must  always  be  carefully  looked  to ;  and  I  am  clearly  of  opinion  thkt  the 
powers  which  are  given  by  an  Act  of  Parliament,  like  that  now  in  question,  extend 
no  farther  than  is  en>ressly  stated  in  the  Act^  or  is  necessarily  and  properly  required 
for  carrying  into  effect  the  undertaking  and  works  which  the  Aiot  has  exjuesaly 
sanctioned. 

How  far  those  powers,  which  are  necessarily  or  properly  to  be  exercised  for  the 
purposes  intended  by  the  Act  extend,  may  very  often  be  a  subject  of  great  difficulty. 
We  cannot  always  ascertain  what  they  are.  Ample  powers  are  given  for  the  pnrpoie 
of  constructing  and  maintaining  the  railway,  and  for  doing  all  thoae  things  reqmred 
for  its  proper  use  when  made ;  but  I  apprehend,  that  it  has  nowhere  been  statec^  that 
a  railway  oompany,  as  such,  has  power  to  enter  into  all  sorts  of  o^er  transactions. 
Indeed,  it  has  been  very  properly  admitted  that  railway  oompuiies  have  no  right  to 
enter  into  new  trades  or  businesses  not  pointed  out  by  their  Acts ;  but  it  has  been  con- 
tended that  they  have  a  right  [16]  to  pledge,  vrithout  limit,  the  funds  of  the  company 
for  the  encouragement  of  other  transactions,  however  various  and  extensive,  provided 
the  object  of  that  liability  is  to  increase  the  traffic  upon  the  railway,  and  thereby  to 
increase  the  profit  to  the  shareholders.  Thwe  is,  however,  no  auUiority  for  anything 
of  that  kind. 

It  has  been  stated  that  these  things,  to  a  small  extent,  have  frequently  been  done 
since  the  establishment  of  railways;  but  unless  the  acts  eo  done  can  be  proved  to  be 
in  conformity  with  the  powers  given  by  the  Special  Acts  of  Parliament,  under  which 
those  acts  are  done,  they  furnish  no  authority  whatever.  To  suppose  that  the 
acquiescence  of  railway  shareholden,  for  the  last  fifteen  years,  in  any  transaction 
conducted  by  a  railway  company,  is  any  evidence  whatever  of  their  having  a  lawful 
right  to  enter  into  it,  is,  I  think,  wholly  to  forget  the  sort  of  frenzy  which,  during 
that  period,  the  country  has  been  in.  There  has  been  no  project,  however  wild, 
which  has  not  been  encouraged  by  some  one  or  more  of  these  companies :  there  has- 
been  no  project  however  wild,  in  which  the  shareholden  have  not  aequiesced,  either 
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from  cupidity,  hoping  to  gain  extraordinary  profits,  beyond  their  first  anticipations,, 
or  from  the  terror  of  .entwing  into  a  contest  with  a  combination  of  persons  so  power- 
ful as  a  railway  company.  I  must,  in  the  absence  of  any  le^gal  decision,  say  that  I 
consider  that  the  acquiescence  of  the  shareholders  in  siusb  transactions  affords  no- 
ground  whaterer  for  the  presumption  of  their  l^ality. 

I  am  far  from  saying  that  that  which  is  here  proposed  to  be  dona  might  not  be 
profitable  to  this  company,  or  that  it  might  not  he  a  public  advantage.  I  am  far 
mm  expressing  an  opinion  that  the  establishment  of  a  steam-paoket  company  at 
Harwich,  communicating  [16]  with  this  railway,  might  be  not  only  of  public,  but  of 
national,  importance,  or  that  it  might  not  be  proper  to  give  this  company  authority 
to  do  that  wtuch  they  are  now  attemptiDg  to  do,  as  it  seems  to  me,  without  authority : 
I  mean  to  express  no  opinion  as  to  this. 

What  they  are  doing  is  this :  Under  the  powers  of  this  Act  of  Parliament  enabling 
them  to  do  what  is  required,  for  the  construction,  maintenance,  and  profMr  and  con- 
venient use  ci  this  railway,  they  are  proposing  to  pledge  the  funds  of  this  company, 
to  support  the  proposed  Harwiob  Steam-Faoket  Company,  to  the  extent  of  £160,000 
or  even  £300,()00.  The  agreement  is  of  this  nature :  aproposition  is  made  to  oertain 
individuals  to  establish  a  steam-packet  company  from  Harwich  to  the  norUiem  ports, 
and  the  directors  say,  we  will  do  all  that  we  can  to  encourage  the  shareholders  in 
the  railway  company  to  become  shareholders  in  the  steam-packet  company.  This 
might  be  a  very  legitimate  and  proper  mode  of  encouragement,  because  it  would  be 
done  at  the  expense  and  risk  of  each  individual,  who  makes  his  own  choice,  whether 
he  will  incur  any  liability.  But  besides  this,  the  directors  of  the  railway  company 
propose,  whatever  may  be  the  success  of  the  Steam-Packet  Company,  and  even  if  it 
should  fail,  to  secure  to  the  subscribers  to  the  Steam-Packet  Company  interest  to  the 
extent  of  £5  per  cent,  upon  the  capital  out  of  the  funds  of  the  railway  company ;  and, 
moreover,  if  the  Steam-Packet  Company  should  fail  altogether,  so  that  it  would  be 
Nroper  to  put  an  end  to  it,  the  directors  of  the  railway  company  propose — that  the 
funds  of  the  railway  company  shall  be  pledged  to  pay  back  to  every  subscriber  to  the 
steamboat  company  the  full  amount  of  his  subscription. 

It  is  not  proposed  that  the  railway  company  should  directly,  and  by  their  own 
directors,  engage  in  the  [17]  Steam-Packet  Company,  and  carry  on  that  trade ;  but 
only  that  they  should  impose  on  the  railway  company  the  whole  risk  and  liability 
not  only  of  paying  interest  at  the  rate  of  £6  per  cent.,  but  if  the  transaction  should 
turn  out  an  unprofitable  one,  of  making  good  to  every  shareholder  the  full  amount 
which  he  has  paid.  Is  there  anything  m  this  Act  of  Parliament  sanctioning  such  a 
course  of  proceediog  1  Do  the  powers  to  construct,  maintain,  regulate  the  traffic,  and 
to  do  all  that  is  necessary  for  the  purpose  of  carrying  on  and  working  the  railroad, 
imply  that  the  directors  are  to  be  at  bberty  to  pledge  the  funds  of  the  company  for 
a  completely  different  transaction,  in  the  hope  that  it  may  turn  out  a  profitable  one, 
and  b^  hein^  itself  profitablei  add  to  the  profits  of  the  railway  company  1  Surely 
there  is  nothing  in  the  powers  given  by  this  Act  oi  Parliament  which  can  authorise 
that 

It  has  been  argued,  that  I  must  either  allow  this  to  be  done,  or  that  I  must  hold 
that  nothing  can  be  done  that  is  at  all  out  of  the  express  words  of  the  Act  of  Parlia- 
ment. Now  I  shall  remain  of  opinion,  until  it  has  been  decided  otherwise  by  higher 
anthority,  that  this  is  not  within  the  powers  given  by  the  Act  of  Parliament ;  and 
when  another  and  a  different  case  is  brought  before  the  Court,  it  will  be  judged 
of  by  the  drcumstanoes  which  attend  it.  But  I  must  say  that,  in  my  opinion, 
to  pledge  the  funds  of  this  company  for  the  purpose  of  supporting  another  company 
eagi^ea  in  a  luuardous  speculation,  is  a  thing  which,  accoraing  to  the  terms  of  this 
Act  of  Parliament,  they  nave  not  a  right  to  do.  At  the  same  time,  I  am  far  from 
saying  that  tiiere  may  not  be  many  small  things,  perhaps  small  excesses  of  authority, 
whuh  are  obviously  so  beneficial,  that  the  shareholders  would  all  aoquieace  in  Uiem, 
and  never  tiiink  of  comphiining  of  them.  It  does  not^  therefore,  follow  that  they 
can-[18]-not  do  the  least  thing  not  expressly  mentioned  in  the  Act.  I  believe  they 
have  the  power  to  do  all  such  things  as  are  necessary  and  proper  for  the  purpose  of 
carrying  out  the  intention  of  the  Act  of  Parliament^  and  they  have  no  power  of  doing 
anything  beyond  it. 
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X  no  not  now  intend  to  enter  into  a  diacuBmon  of  how  far  nioh  a  prooeediog  u 
affected  by  the  principles  of  public  policy ;  but  this  may  be  observed,  that  il  there  is 
any  one  thinff  more  desirable  than  anodier,  after  providing  fw  the  safety  of  all 
persona  traveling  upon  railways,  it  is  tAiOf  that  the  property  ct  railway  companies 
should  be  itself  safe;  that  a  railway  investment  should  not  be  considered  a  wild 
apeculation,  exposing  those  engaged  in  it  to  all  sorts  of  risks,  whether  they  intended 
it  or  not.  Considenng  the  vast  property  which  is  now  invested  in  railways,  and  how 
easily  it  is  transferable,  perhaps  one  of  the  best  things  that  could  happMi  to  them 
would  be,  that  the  investment  should  be  of  such  a  safe  nature,  that  i»iiaent  persons 
might,  without  improper  hazud,  invest  their  monies  in  it.  Quite  sure  am  I  that 
nothing  of  that  kind  can  be  approached,  if  railway  companies  shoald  be  at  liberty  to 
pledge  their  funds  in  support  of  any  plausible  speculataona,  not  authorised  by  their 
iegarpowers,  and  which  mighty  very  possibly,  to  say  the  leasts  lead  to  extraordinary 
losses  on  the  part  of  the  railway  oompany. 

I  repeat,  as  I  said  at  first,  ^t  I  consider  this  to  be  a  question  of  great  impcntance, 
not  merely  to  the  railway  companies  who  daim  these  powers,  but  to  the  pabUe,  in  a 

f eater  variety  of  ways  tHun  it  is  necessary  for  me  to  point  out  upon  this  occasioa 
say,  therefore,  that,  subject  to  the  exunination  wbidb  I  sfaall  feel  it  my  duty  to 
give  to  the  pleadings,  I  shall  not  diB-[19]-Bolve  this  injanotion.    If  I  find  that 
pleadings  are  improperly  framed,  then  I  think  the  objection  ought  to  be  broogfat 
lorwara  in  another  form,  namely,  by  demurrer. 

Dec  23.  Thk  Mastsr  of  the  Bolls  stated  that  he  had  examined  the  bill,  and 
was  of  opinion  that  it  had  been  properly  framed,  and  that  the  injunction  must  be 
continued. 


[19]   TuGWBLL  f .  Hoofer.   Nov.  2,  1846. 

A  copy  bill  was  served,  without  leave,  after  the  expiration  of  twelve  weeks.  The 
Court,  on  the  joint  application  of  the  PUuntiff  ana  iJie  Defendui^  gave  liberty  to 
enter  a  memorandum  of  service. 

By  the  16th  Order  of  May  1846  service  of  a  o(my  bill  is  to  be  of  no  validity,  "if 
not  soade  within  twelve  weeks  from  ^e  filing  of  such  bill,  unless  the  Court  shall  ^ve 
leave  for  such  service  to  be  made  after  tiie  ex|nration  of  such  twelve  we^cs,"  (Ordines 

Can.  277.) 

In  this  case,  a  copy  of  the  amended  bill  had  been  served  after  the  expiration  of 
the  twelve  weeks  on  the  Defendant  T.  A,  F.,  without  any  leave  having  been  obtained 
for  that  purpose  from  the  Court,  under  die  provisiona  of  the  28th  Order  of  May 
1845.    (Ord.  Can.  294.) 

Mr.  Wray,  on  behalf  of  the  Plaintiff  and  the  Defendant  T.  A.  F.,  moved  for 
liberty  to  enter  a  memorandum  of  service  of  the  copy  of  the  bill,  notwithstanding  the 
service  had  been  made  after  the  twelve  weeks.  He  [20]  observed,  that  as  the 
Defendant  joined  in  the  motion  and  concurred,  there  could  not  be  any  objection. 

Ths  liLiSTEB  OF  THE  BoLLS  [Lord  Langdale],  after  observing  that  the  object 
of  the  limitation  in  the  General  Order  was  to  prevent  d^y,  granted  the  a^ilication. 


[20]  Walcot  v.  Walcot.   Walcot  p.  Fosbeet.   Nov.  2,  1846. 
A  bill  of  revivor  and  supplement  is  within  the  23d  uid  24th  Orders  of  August  1841. 

Mr.  Baach  apidied  for  an  order  to  enter  a  memorandum  of  service  of  a  copy  bill 
<24th  Order,  26th  August  1841.  Ordines  Can.  171.)  He  stated  that  this  was  the 
case  of  a  biU  of  reatw  and  mpptemeni,  and  therefore  there  was  a  doubt  whether  it 
came  within  the  23d  Order  of  August  1841,  which  refers  to  "an  original  or  amended 
or  supplemental  bill" 

The  Master  of  the  Bolls  [Lord  Langdale]  said  he  saw  no  difliculty,  and 
made  the  (mler. 
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[21]  Bkykbll  v.  Beynill.  Nop.  6,  7,  1646. 

A  testator  devised  and  bequeathed  hii  real  and  personal  estate  to  his  wife  and  threo 
other  persoiu»  and  their  heirs,  executors,  &c.,  for  ever,  npon  trust  for  his  wife  to 
receive  Uie  rents  for  life ;  and  after  her  deceaae,  npon  teust  **to  pay  and  divide  "  the 
rents  among  his  ohildren  as  they  attained  twenty-one,  uid  after  their  decease,  to 
pay  the  |Hinoipal  of  their  respective  shares  unto  their  legal  representatives,  their 
executors,  administrators  and  assigns.  He  gave  power  to  the  trustees  to  sell,  with 
power  of  maintenance  out  of  the  rents,  and  advancement  out  of  the  principal  of 
their  shares ;  and  in  ease  any  of  his  freehold  estates  should  not  be  sold  by  his  said 
trustees,  then,  from  and  after  the  decease  of  his  sud  children,  he  devised  the  same 
unto  their  respective  heirs  and  aseims,  as  tenants  in  common.  And  he  directed, 
that  the  receipts  and  conveyances  of  iiis  sud  tmstees  to  any  purchasers  any  part 
of  his  estate  and  effects,  should  be  good  discharges  and  assurances. 

Kdd,  that  the  trustees  took  the  legal  fee,  and  that  the  children  were  entitled  to  equitable 
estates  fcnr  lif^  with  equitable  remainders  to  their  heirs,  which  united,  gave  them 
equitable  estates  in  fee-simple. 

The  testator,  by  his  will,  devised  and  bequeathed  his  real  and  personal  estate  to  hi» 
wife  and  three  other  persons,  to  hold  to  them  "  their  heirs,  executors,  administrators 
and  assigns  for  ever, '  upon  trust ;  "  for  his  said  wife  to  have,  receive  and  take  the 
rents,  issues,  dividends,  profits  and  produce  of  his  real  and  personal  estate  and  effects, 
to  her  own  use  during  her  natural  life ;  and  from  and  after  her  decease,  upon  trust 
to  pay  and  divide  such  rents,  issues,  dividends,  profits  and  produce  equally  unto 
and  amongst  all  and  every  his  children  by  his  said  wife,  share  and  share  alike,  as 
they  attain  the  age  of  twentv-one  years,  for  and  during  their  natural  lives  res^eotiv^y ; 
mi  during  the  mimnitiea  oi  any  of  his  said  children,  to  pay  and  apply  their  propor^ 
tion  of  l^e  said  rents,  issues,  dividends,  profits  and  produce  towards  Ihdi  mainten- 
ance and  educatum ;  uid  from  and  after  the  decease  of  such  ohildren,  to  pay  the 
princi^  of  tiieir  respective  shares  unto  their  legal  representatives,  their  executors, 
administrators  and  assigns." 

And  he  direeted,  tlwt  such  ra^  (if  any)  of  the  shares  of  his  said  children  who 
might  be  under  age,  as  should  ^S!}  not  be  expended  in  their  maintenance  and  educa- 
tion, should  be  suffered  to  accumulate  for  their  benefit  And  he  directed,  that  bis 
said  trustees  should  have  power,  if  they  thought  fit,  to  sell  and  dispose  of  his  freehold 
estates,  and  property  in  foreign  funds,  and  to  invest  the  produce  in  the  funds  of  this 
country,  subject  to  ^e  trusts  of  his  will.  He  also  directed,  that  his  sud  trustees 
diGuld  have  power,  after  the  decease  ,of  his  said  wife,  or  in  her  lifetime  with  her 
consent,  after  any  of  his  said  children  should  have  attained  the  age  of  twenty-five 
years,  to  |>ay  and  advance  any  part,  not  exceeding  one-third  part  or  at  moat  a  moiety, 
of  the  principal,  in  respect  m  the  shares  of  sueh  children,  of  such  rents,  issues, 
dividenoB,  profits  and  produce,  unto  any  of  his  said  children  attaining  such  age  of 
twenty-five  years,  for  their  advaneement  in  life,  calculating  such  principtl  according 
and  in  proportion  to  the  number  of  his  said  children  then  in  being,  or  if  any  should 
be  dead,  then  of  the  survivors  and  the  legal  representatives  of  such  deceased  children 
in  respect  to  such  deceased  children. 

And  in  case  any  of  his  freehold  estates  should  not  be  sold  by  his  said  trustees, 
then,  from  and  after  the  decease  of  his  said  children,  he  devised  the  same  unto  their 
respective  heirs  and  assigns,  as  tenants  in  common.  And  he  directed  that  the  receipts 
and  conveyances  of  his  trustees  to  any  purchasers  of  any  part  of  his  estate  and  ^ects 
dkould  be  good  diachar^  and  assurances. 

By  a  codioU,  he  devised  some  real  estate  purchased  subsequent  to  the  date  of  hia 
will  to  tJie  same  bustees,  their  heirs  and  assigns  for  ever,  npon  the  same  trusts ; 
and  by  a  subsequent  codicil,  he  directed  that  the  shares  and  interest  of  his  daughters 
should  be  put  into  their  own  proper  hands,  for  their  separate  use,  independent  of 
their  husbands. 

IZS]  The  testator  died  in  1813. 

R.  IIL— 16* 
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The  question  in  this  case  related  to  the  real  estate  only,  and  to  the  extent  (tf  the 

interest  to  which  the  children  of  the  testator  were  entitled. 

Mr.  Turner  and  Mr.  Lloyd,  for  the  children  of  the  testator,  contended,  that  the 
trustees  took  the  legal  fee,  and  that  all  the  other  interests  were  equitable ;  ooose- 
■queotly,  that  the  children  took  equitable  estates  for  life,  with  equitable  remainders 
to  their  respective  heirs,  as  tenants  in  common.  That  by  the  union  of  these  estates, 
the  whole  fee  became  vested  in  the  children.  The^  argued  as  follows : — In  the  first 
place,  the  devise  is  to  the  trustees  and  their  heirs^  which  would  ^ve  ^em  the 
fee ;  and  the  nature  of  the  subsequent  trusts  are  such  as  to  require  the  whole  fee 
to  be  vested  in  them.  The  wife  (being  one  of  the  trustees)  was  to  "  receive "  the 
Tents  for  life,  and  after  her  death,  the  trustees  were  to  "pay  and  divide"  the  rents 
between  the  children  for  life,  and  afterwards  to  "pay"  the  principal  to  the  legal 
representatives ;  next,  they  had  an  absolute  power  oi  selling  and  of  oonveyinjg^  ud 
a  power  to  advance,  out  of  the  principal  of  tne  shares,  and  they  were  to  hold  for  die 
separate  use  of  the  dauehters.  These  trusts  oould  CHily  be  performed  by  giving  to 
the  trustees  the  fee-simple. 

If  this  be  so,  the  estate  to  the  children  for  life,  with  remainders  to  their  heirs, 
are  both  equitable,  and  coalesce.  The  words  "  legal  representotives  "  must  refer  to 
the  subject  of  the  gift,  and  designate  the  individuals  who  would  take  by  devolution. 
They  cited  Bagshaw  v.  Spencer  (1  Ves.  sen.  142),  Hawker  v.  Hawker  (3  Bam.  &  Aid.  537 ; 
and  see  2  Jarman,  204). 

[24]  Mr.  Spurrier  and  Mr.  James,  on  the  same  side. 

Mr.  Nichol^  for  the  younger  grandchildren,'  contended,  that  even  if  the  trustees 
took  the  fee,  still  that  the  ohiktren  took  for  life  only,  with  remainder  to  their  "  Usal 
representatives,"  which  expression  must  be  construed  "  next  of  kin."  Bridge  v.  Abod 
<3  Bro.  C.  C.  224),  and  Cotton  v.  CWftm  (2  Beav.  67). 

Mr.  Kindersley,  for  John  Jacob  Astor,  the  eldest  son  of  a  deceased  eon  of  the 
testator,  argued,  that  the  testator's  children  took  equitable  estates  for  life  only,  with 
legal  remainders  to  their  heirs,  as  purchasers.  He  argued,  that  where  an  estate  is 
limited  to  trustees  and  their  heirs,  on  certain  trusts  or  for  certain  purposes,  the  estate 
80  limited  was  not  to  be  extended  beyond  those  ex|H%ssed  purposes.  That  here,  the 
trusts  to  be  performed  were  distinctly  stated  and  limited  to  the  life-estates,  but  that 
the  ultimate  gift,  "  I  devise  the  same  to  their  respective  heirs,"  was  not  in  the 
language  of  trust,  but  a  distinct  legal  devise.  That  the  diieotion  "to  pay  the 
prindpaX  to  the  1^1  representatives  "  was  not  inaccurate,  as  there  was  an  authority 
to  sell.  That  this  authority  to  sell,  did  not  neeessarily  require  the  fee-simple  to  be 
vested  in  the  trustees,  for  a  sale  m^ht  equally  well  be  effected  by  means  of  a  poww, 
which  was  the  form  in  which  t^e  testator  had  exinvssed  himself ;  "  the  trustees  shall 
have  power  "  to  sell.  That  the  power  to  advance  after  twenty-five,  shewed  that  the 
testator  did  not  contemplate  that  the  children  so  to  be  advanced  had  already  an 
absolute  interest. 

Lastly,  that  supposing  the  legal  fee  to  be  vested  in  the  trustees,  still  that  there 
would  be  an  executory  devise  in  favour  of  the  children. 

[26]  The  Master  of  the  Boli^  [Lord  Lapgdale].  The  testator  has  imposed 
on  his  trustees  a  great  variety  of  dutiw,  which  required  for  their  performance  the 
whole  legal  estate.  I  am,  therefore,  of  opinion  that  they  took  the  le^  estate  and 
the  fee ;  that  the  estates  which  were  given  to  the  children  were  equitable  estates, 
which  coalesced,  and  that  the  children  are  absolutely  entitled. 


In  a  creditor's  suit,  an  account  of  the  rents  and  nrofits  received  siace  the  death  is 
never  directed,  until  the  produce  of  the  sale  of  tne  real  estate  proves  insuffioieDt  for 
payment  of  the  debts. 

This  suit  was  instituted  by  a  creditor  to  administer  the  estate  of  a  trader.  The 


[25]   Stratfobd  0.  BiTSON.   Nm.  8,  1846. 
[L.  C.  16  L.  J.  Ch.  176  J  H  Jur.  177.] 
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osual  accounts  of  the  personal  estate  were  directed  by  the  decree ;  and,  in  case  of 
deficiency  of  the  personalty,  the  real  estates  were  ordered  to  be  sold.  The  proceeds 
to  the  real  and  personal  estates  together  proved  insufScient  for  payment  of  debts. 
The  cause  now  came  on  for  hearing  upon  further  directions. 

Mr.  Boupell  and  Mr.  Shebbeare,  for  the  Plsmtifis,  asked,  against  the  heirs,  for  an- 
aooount  o^  the  rents  and  profits  received  by  him  from  the  death  of  the  intestate,  until 
the  sale  of  the  real  estates. 

Mr.  Beavan,  for  the  administmtor. 

Mr.  Glasse  submitted  that  this  aoMunt  could  not  now  be  directe^,  as  the  point 
had  been  raised  by  the  pleadings,  and  omitted  in  the  decree.  (Garland  v.  JAttlewood, 
1  Beavan,  527.) 

[26]  The  Master  of  the  Bolls  said,  he  thought  there  was  no  doubt  of  the  course 
of  practice  in  such  cases.  That  the  Court  did  not  direct  an  account  of  the  rents  and 
profits  in  the  first  instance,  but  only  when  it  appeared  that  the  purchase-money  of  the 
real  estate  was  insufficient  to  make  up  the  deficiency  of  the  personal  estate  for  pay- 
meat  of  debts.  That  he  must,  therefore,  direct  an  account  of  the  rents  and  profits 
received  by  the  heir  at  law.  (See  Seton's  Decrees,  86 ;  and  Sehombarg  r.  Ewmfrey, 
IDr.  &  War.  411.) 

[26]  Lancashire  p.  Lancashire.  Not.  12,  1846. 

Since  the  orders  of  May  1845,  where  a  commission  issues  for  the  examination  of 
witnesses,  additional  interrogatories  may  be  exhibited,  from  time  to  time,  without 

any  order  of  the  Court. 

A  commission  had  issued,  under  the  103d  General  Order  of  May  1846  (Ord.  Can. 
^24),  for  the  examination  of  witnesses,  The  interro^tories  exhibited  on  the  part  of 
(he  Defendant  to  prove  a  will  and  codicil  were,  by  inadvertence,  made  applicable  to 
the  will  only,  and  not  to  the  codicil.  The  omission  being  discovered  during  the 
■examination,  an  additional  interro^tory  was  afterwards  left  with  the  Commissioner, 
for  the  purpose  of  proving  the  oodioil,  but  he  declined  to  receive  it  without  an  order 
<i  the  Court. 

Mr.  Kindersley  and  Mr.  Bazalgette  now  moved  that  the  Commissioner  might 
-allow  and  receive  such  interrc^atory,  or  that  the  Defendant  might  be  at  liberty  to 
exhibit  such  interrogatory.  The^  argued  that  since  the  orders  of  May  1845,  the 
Commissioner  might,  from  [27]  time  to  time,  receive  such  additional  interrogatories 
without  any  order  of  the  Court,  for  the  form  of  oath  which  formerly  constituted  the 
difficulty  bad  now  been  altered,  and  the  Conimissioner  was  now  sworn  to  examine 
upon  certain  interrogatories  to  be  exhiUted  "  (Ord.  C^.  324),  and  not,  as  fonueriy, 
**upon  the  intaTogatoriea  now  produced,"  namely,  at  the  opening  of  the  com- 
jokission. 

That  if  this  were  not  the  true  construction  of  the  order,  that  the  Defendant 
-was  entitled  to  have  liberty  to  exhibit  an  additional  intem^tory  i  Hood  v.  Pif?u» 
•(4  Simons,  101),  Turner  v.  Trdowny  (9  Simons,  453). 

[The  Master  of  the  Rolls.  According  to  the  old  practice,  new  interrogatories 
-might  be  filed  at  any  time  in  the  Examiner's  Office,  but  not  before  Commissioners, 
except  by  order  of  the  Court,  which  wae,  however,  an  order  of  course.  {Andrews  v. 
Brrnn,  Prec.  Ch.  387,  and  The  King  of  Hanover  r.  Wheatky,  4  Beavan,  78.)  The 
■qnestion  is,  whether  the  General  Orders  do  not  now  relieve  the  parties  from  the 
necessity  of  obtaining  this  order  of  course.] 

Mr.  Turner  and  Mr.  E.  Webster,  for  the  Plaintiffs,  did  not  contend  that  the 
Defuidant  was  to  be  shut  out  from  examining  the  witnesses  to  the  point,  but  argued, 
that  if  any  order  were  necessary,  it  was  an  order  of  course,  and  that  the  Defendant 
ongfat  not  to  have  applied  specially. 

l^E  Master  of  the  Rolls  [Lord  Liangdale]  said,  he  was  of  opinion,  that  under 
the  New  Orders,  the  parties  were  at  liberty  to  exhiUt  new  interrogatories  before  the 
Ounmissioners,  from  time  to  time.  That  he  had  no  doubt  that  the  word  [28] 
'"now"  had  been  (nnitted  in  the  Commissioner's  oath  for  the  very  purpose,  and  tiie 
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object  would  be  defeated,  if  every  pttrty  was  obliged  to  come  to  the  Court  for  leave 
to  exhibit  new  intem^toriea. 

He  obeerved  that  a  great  alteration  had  been  made  by  the  orders  referred  to, 
and  that  the  partiee  no  longer,  a>  formerly,  joined  in  the  commission.  That  now  th& 
Qommission,  though  taken  out  by  one  party,  was  for  the  benefit  of  all,  and  that  all 
parties  were  now  to  have  notice  of  the  time  and  place  of  examination,  and  were 
entitled  to  examine  their  witnesses  under  it  (106th  and  108th  Orders.  Ord.  Can. 
327,  328.) 

He  directed  tsbA  costs  of  this  appHoaticm  to  be  costs  in  the  cause. 


[28}   Lasseurp.  Tyrconnel.   Nov.  12,  1846. 

Payment  of  a  sum  of  £34  to  the  legal  personal  representatives,  under  a  Generese 
probate  refused. 

In  1837  a  sum  of  £34  was  ap^rtioned  to  the  PlaintifT,  Miaa  Lasseur,  in  reapect 
of  her  debt.   She  died,  and  her  will  was  only  proved  at  Gleneva. 

Mr.  Craig  asked  that  this  small  sum  might  be  paid  to  the  personal  representatives 
under  the  Genevese  probate,  stating  that  the  expence  of  obtaining  a  prerogatire 
probate  would  exhaust  the  whole  amount  of  the  debt. 

The  Master  of  the  Rolls  [Lord  Langdale].  I  cannot  do  it  This  Court 
always  requires  the  Jiat  of  the  Ecclesiastical  Court  in  this  country. 

Note. — See  Seatoa  on  Decrees,  34. 

[29]   GlDDiNOS  V.  GmoiNOS.   Nov.  12,  25,  1846 ;  Jan.  28,  Manh  12,  1847. 

A  Plaintiff- having  been  ordered  to  give  security  for  costs,  gave  an  ineoffieient  securitv  ; 
he  was  ordered  to  give  other  security  wiUiin  a  month,  and  having  made  default,  he 
was  ordered  to  give  security  wiUiin  a  limited  period,  and  in  d^idt^  that  die  lull 
should  stand  dismissed  with  costs. 

The  Plaintiff  Elijah  Giddings,  being  resident  in  Amerioa,  was  ordered  to  give- 
security  for  costs.  Accordingly,  on  the  6th  of  April  1846,  James  Giddings  executed: 
the  usual  bond,  as  surety  for  costs.  James  Giddings  appeared  to  be  wholly  dependent 
on  his  mother  for  his  support,  and  to  be  in  circumstances  rendering  his  security  of  no- 
value.  A  motion  was  now  made,  that  the  Plaintiff  should  give  security  for  costs,  in 
the  room  of  or  in  addition  to  James  Giddings,  or  in  default  the  bill  might  be  diamined 
with  costs,  and  in  the  meantime  that  all  proceedings  might  be  stayed. 

James  Giddin^  in  opposition,  made  an  affidavit,  stating  '*  that  he  was  worth  the- 
sum  of  £100  sterling  over  and  above  what  would  pay  his  just  debts." 

Mr.  Heathfield,  in  support  of  the  motion,  relied  ou  tihe  affidavits  dieving  that 
the  surety  was  quite  unable  to  pay  £100.  He  cited  Comae  T.  OnaU  (1  Simons^ 
348). 

Mr.  Kindersley,  contrA,  contended  that  the  present  was  like  a  case  of  justifying 
bail,  in  which  it  was  sufficient  for  the  party  to  shew  he  was  worth  £100. 

The  Master  of  the  Kolis  [Lord  Langdale].  The  Plaintiff  must  give  proper 
security  within  a  month,  and  in  the  meantime,  all  proceedings  must  be  stayed. 

[30]  The  Plaintiff  did  not  comply  with  this  order,  and  on  the  28th  of  Janu^  1847, 

Mr.  Heathfield  moved  that  the  bill  might  be  dismiaaed  with  costs,  fife  cited 
Camae  v.  GratU  (1  Sim.  348),  Cliffis  v.  JFiUdnson  (4  Sim,  122),  Fort  v.  The  Bank  of 
Sngkmdao  Sim.  616),  VeUch  v.  Irving  (U  Sim.  122). 

Mr.  Kindersley,  as  amcas  curicB  only,  suggested  that  the  Court  should  take  into 
its  consideration  the  distance  at  whidi  the  Plaintiff  was  now  residing. 

The  Master  of  tbk  Bolls  said  he  would  make  enquiry  as  to  the  [motice  in  audi 
cases. 

March  12.  The  Master  of  tee  Bolls  [Lord  Langdale].  The  motion  in  this. 
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•case  was,  tliat  the  Plaintifi's  bill  diould  stand  dismissed,  he  not  having  given  security 
for  ooBts,  as  required  by  a  former  order.  I  am,  however,  of  opinion,  tSa,t  the  propor 
order  will  be,  that  the  Plaintiff  do  either  give  security  for  costs  widiio  a  limited  ttme^ 
or  that  his  bill  be  dismissed  with  costs,  and  this  will  be  in  conformity  with  tibe  orders 
•of  the  Vice-Chanoellor  of  England  in  the  oases  of  Cl^e  v.  WWdnaon  U  Sim.  122),  and 
Feildt  V.  Irving  (11  Sim.  122).  In  Fort  v.  7%«  Bank  of  England  (10  Sim.  616),  Cliffe  v, 
WHkmson  was  not  cited ;  but  in  Feiteh  v.  Irving,  which  was  subsequent  to  Fort  v.  The 
Bank  of  £ngkmd,  CUffe  v.  WiUanson  was  cited.  There  are  other  cases.  In  La\U(m 
y.  UdUombe  (1  Phillips,  262),  the  motion  was  to  stay  the  proceedings  or  dismiss  the 
Appeal,  and  Uie  Lord  C^tancellor  stayed  the  proceedings  on  the  appeal,  until  security 
had  been  given. 

[31]  lam  of  opinion  that  the  other  cases  are  not  sufficient  to  establish  an 
authority  contrary  to  that  in  the  oases  I  hare  referred  to  in  Mr.  Simons'  reports. 

It  was  ordered  that  the  Plaintiff  give  security  within  six  months,  and  m  default^ 
that  the  bill  be  dismissed  with  costs. 

NoTKL — ^The  following  ue  the  aathoritieB  stated  in  dieir  proper  chronological 
order: — 

Comae  v.  Qromt  (1827),  1  Simons,  348,  and  2  Sim.  570.  Hoggima  r.  Qodid  (Nov. 
1828),  2  Law  Rec  O.  S.  31.  Powell  v.  8mUh  (Dec.  1,  1828),  1  Sausse  &  Sc.  664. 
MarHn  v.  FaneU  (Jan.  1829),  2  Hogan,  161.  FwneU  v.  M'Makm  (May  1830),  3 
Lav  Rec  O.  S.  268.  Fyan  v.  M'Mahm  (Oct.  1830),  3  Law  Rec.  0.  S.  364.  Cl^e  v. 
fFiUdnson  (Jao.  1831),  4  Simons,  122.  Tredwell  v.  Byrch  (Nov.  1836),  1  Y.  &  0. 
^zch.)  476.  Knight  v.  De  BlaqtUere  (June  1839),  1  Sausse  &  Sc.  648.  Hard-wicke  v. 
Warrm  (Dec.  7,  1839),  1  Sa.  &  So.  645.  Fort  v.  The  Bomk  of  Englamd  (April  1840). 
10  Sim.  616.  VeUeh  v.  IrviiM  (July  1640),  11  Sim.  132.  LmUmr  r.  BoUmbe 
(1842-43),  1  Phill.  262. 

The  practice  seems  to  be  similar  in  analogous  cases  as  in  dismissing  for  want  fsi 
prosecution,  &o.  And  see  Tk^  Piriiue$s  of  Wales  v.  The  Earl  of  Liverpool,  3  Swan.  667, 
and  2  Wilwni's  Cfa.  Ga.  29.  Barlee  v.  Barlee,  I  Sim.  &  St  100;  and  see  Boydy. 
Hmzdmam,  1  Ves.  &  R  381 ;  and  the  form  of  the  order  in  Mouseley  v.  Basnett,  1  Yes. 
&  E  382,  note ;  and  see  Cagbome  v.  Banham,  5  Myt.  &  Cr.  113,  and  Ferry  v.  True^, 
«  Beavan,  418. 


[32]   Lbwis  v.  Cooper.   Bee.  16,  1846. 

A  demurrer  bein^  overruled  with  oosta,  the  Defendant  appealed.  The  Plaintiff 
afterwards  obtained  an  order  of  course  to  dismiss  his  bill  with  costs,  suppressing 
the  fact  of  the  allowance  of  the  demurrer ;  it  was  discharged  for  irregularity. 

This  bill  was  filed  against  severd  Defendants,  and  was  attached  to  the  Court  of 
the  Vice-Cliancellor  of  England. 

One  of  tha^  Defradants  filed  a  demurrer,  which,  on  the  10th  of  November,  was 
overruled  with  costs.  On  the  Ist  of  December  the  Defendants  appealed  to  the  Lord 
ChanceUor,  and  on  the  same  day  the  Plaintiff  obtained  at  the  Rolls  an  order  of  course 
to  dismiss  his  bill  with  costs.  The  petition  on  which  the  order  had  been  obtained 
made  no  mention  of  the  demurrer. 

Mr.  Kindersley  and  Mr.  Terrell  moved  to  discharge  the  order,  on  the  ground  of 
the  suppression  of  the  fact  of  the  allowance  of  the  demurrer. 

Mr.  Adams,  contril.  The  Plaintiff  being  willing  to  dismiss  his  bill  with  costs,  the 
only  contest  is  as  to  the  costs  of  the  demurrer,  and  an  appeal  for  costs  is  not  allowed. 
The  jpetition  of  apmal  was  presented  on  the  day  on  which  tlie  order  to  dismiss  was 
oUamed,  and  the  Phuntiff  was  not  aware  of  it  at  the  time.  To  bind  the  Phuntiff  by 
the  effect  of  tJie  pending  appeal,  it  should  be  shewn  that  he  had  been  served  with  it^ 

The  Master  of  the  Rolls.  I  think  the  order  irrefpilar.  If  the  petition  had 
atated  that  the  bill  had  been  filed,  and  that  a  demurrer  to  it  had  been  overruled  with 
tfosts,  the  secretary  would  have  considered  what  was  proper  to  be  done. 

\^S}  A  party,  when  he  obtains  an  order  of  coarse,  is  bound  to  make  a  statement 
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of  every  oircumataoce  material  to  be  considered  on  making  the  order,  and  I  Uunk 
fact  of  the  demurrer  having  been  overruled  with  costs,  ought  to  have  been  nut 
I  do  not  say  what  might  have  been  done,  if  it  bad  been  stated! 

The  order  must  be  discharged  with  costs.  (Affirmed  by  the  Lord  Qook 
January  llth,  1847,  2  Fhillipa,  178.) 


[S3]  BtrrrsR  v.  Marriott.  Dec  18, 1846. 

Upon  a  sale  under  the  Court,  an  order  upon  the  purchaser  to  pay  his  purcbuHM 
into  Court  cannot  be  obtained,  until  the  title  has  been  accepted,  or  the  " 
report  obtained  in  its  favour ;  and  such  an  order,  obtained  before  sneh  looaali 
or  report,  upon  affidavit  of  service  of  ^e  notice  of  motion,  was  discharged  i 
costs. 

Applications  of  purchasers  to  pay  purchase-money  into  Court,  and  to  be  let 
possession,  without  prejudice  to  objections  to  the  title,  are  always  refused. 

In  August  1845  the  Defendant  Marriott  became  the  purchaser  of  some  prop 
sold  under  the  decree  of  this  Court ;  and  by  the  conditions  of  sale  he  was  to  m 
the  Master's  report  and  pay  his  purchase-money  into  Court  before  a  given  dsr. 
took  no  measures  for  completing  his  purchase,  and  the  vendors,  on  toe  13th  of 
1846,  obtained  an  order  nia  for  confirmation  of  the  Master's  report,  whicb,aB 
6th  of  July,  was  confirmed  absolutely. 

On  the  16th  of  July  1846  the  vendors  delivered  an  abstract^  and,  on  tlu 
d&yi  S^ve  notice  of  motion  to        the  purchase-money  into  Court,  and  tbil 
Daeiulant  mi^t  be  let  into  possession.   Marriott  did  not  appear  on  the  motki^i 
on  the  23d  of  July  the  order  was  made  upon  an  affidavit  of  service. 

[34]  Mr.  Turner  now  moved  to  discharge  the  order  of  the  23d  of  July, « 
ground  that  it  was  irregular  to  order  the  purchase-money  to  be  paid  into  Court 
the  Master  had  reported  that  a  good  title  could  be  made ;  Hodder  v.  Rvffi%  (1 
Pr.  542  (3d  ed.)),  Awm.  (1  Sugd.  V.  &  P.  106  (lOth  ed.)  note  (1),  2  Dan.  Pr. 
(Ist  ed.)  i  and  Sfnart  v.  M'Lellan  (lb.  919,  note). 

Mr.  Parkeri  for  the  Plaintiff,  argued,  that  the  order  was  regular;  tbt 
Defendant,  who  was  a  trustee  for  sale,  was  well  acquainted  with  the  title, 
sold  and  conveyed  to  the  respective  purchasers  nearly  the  whole  of  the  other  p 
the  testator's  property,  and  the  Defendant,  not  having  appeared  and  asked  I 
reference  as  to  titloi  was  now  precluded. 

Thk  Master  of  thb  Bolls  [Lord  Lan^alel.  I  am  clearly  of  opinim  ^ 
order  is  irr^lar,  and  is  not  consisteift  with  the  common  course  of  ]»roeea 
Applications  to  pay  purchase-money  into  Court,  and  for  liberty  to  enter  into 
sion,  without  prejudice  to  objections  to  the  title,  have,  I  believe,  in  every  i 
been  refused.(l) 

For  some  reason  or  other,  which  is  not  explained,  the  purchaser  paid  no 
to  the  notice  of  motion,  and  the  order  was  made  on  affidavit  of  service  simpfj 
the  title  had  been  accepted  or  the  reference  waived,  the  order  might  have  beoi 
but  if  not,  the  regular  course  would  have  been  to  direct  a  reference  to  the 
Master  as  to  the  tiue.    If  the  circumstances  had  been  stated  to  me  on  the 
I  could  not  have  said  that  there  had  been  an  acceptance  of  the  title. 

I  am  of  opinion  that  it  is  not  a  re^lar  proceeding  to  obtain  an  order  for 
ment  of  purchase-money  into  Court,  without  an  acceptance  of,  or  even  a  refeM 
the  Muter  as  to,  the  title.  The  order  was,  therefore,  wrong,  and  must  be  dndi 
intili  eoflts,  bat  by  consent  a  reference  may  now  be  made  to  ^e  Master  on  talk 

n  )  See  HvtUm  v.  Mansell,  2  Beavan,  260  ;  Barker  v.  ffarper,  9  Coopi  32; 
V.  iJalciTUi,  1  C.  P.  C.  (t.  Cot.)  378 ;  Petty  v.  Braddyl,  L.  C.  27th  Jan.  1847 ;  2 ' 
Pr.  209  (3d  ed.) ;  2  Fowler,  313,  817 ;  1  Newland,  Pr.  542 ;  1  Grant's  Pr.  " 
note. 
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[86]  Bainbbigos  v.  Baddklet.  Dec  19, 1846. 


A  demurrer  had  been  allowed  with  costs,  bat  ad  appeal  had  been  heard,  and  was 
standing  for  judgment.   A  motion  to  stay  the  proceedings  for  costs  was  refused 


A  demurrer  had,  in  this  case,  been  allowed  with  costs.  (9  Beavan,  538.)  An 
appeal  had  been  presented,  and  had  been  heard  hj  the  Lord  Chancellor,  and  wa» 

now  standing  for  juderaont. 

Mr.  Turner  moved  to  stay  the  laxatioa  of  costs,  on  the  ground,  that,  if  the  Lord 
Chancellor  were  to  overrule  the  decision,  the  costs  would  have  to  be  returned. 

Mr.  Kindersley,  amtri. 

Thk  Masteb  of  the  Kolu  [Iiord  I^angdale].   To  stay  the  proceedings  pending 
an  appeal,  some  special  case  mast  oe  made  out. 
The  moti<ui  must  be  refused  with  costs. 


[S.  C.  16  L.  J.  Ch.  31 ;  11  Jur.  168.    Beported  on  another  point,  9  Beavan,  16. 
60  £.  B.  248.    I  Ph.  687 ;  41  K  B.  794.J 

A  grant  of  annuity  set  aside  on  the  ground  of  a  mistake  made  in  calculating  the 
amount  payable  upon  a  given  principle. 

The  Plaintiff,  for  a  given  sum,  agreed  to  grant  the  Defendant  a  life  annuity  to  be 
calculated  from  the  amount  of  a  corresponding  QovemmeDt  annuity.  The 
Defendant's  agent  agreed  to  ascertain  the  amount.  He  accordingly  did  so  bond 
foie^  but  the  information  he  received  afterwards  turned  out  to  be  inaccurate.  The 
Plaintiff,  relying  on  this  information,  gninted  an  annuity  based  thereon,  and  which 
was  of  too  lai^  an  amount  The  Diafendant  was  aware  of  the  mode  of  calculation, 
but  the  Court  was  unable  to  come  to  the  conclusion  that  the  Defendant  would 
hare  entered  into  the  agreement  if  the  correct  amount  of  the  annuity  had  been 
stated.  Held,  that  as  there  had  been  a  mistake  on  both  sides,  the  dera  could  not 
be  rectified,  but  must  be  set  aside  altogether.  Held,  also,  that  as  the  price  of  a 
Government  annuity  was  so  easily  ascertainable,  the  Plaiutifi^  if  he  had  either 
relied  on  his  own  knowledge  or  on  others  unconnected  with  the  Defendant,  would 
not  have  been  entitled  to  relief. 

The  object  of  this  suit  was,  either  to  rescind  or>reform  a  contract,  on  the  ground 
of  error  and  mistake.  The  facts  d  the  case,  as  stated  by  the  Courts  were  as 
f<^owa : — 

In  August  1839  the  Plaintiff  agreed  to  purchase  certun  property  belonging  to 
the  Defendant,  Letitia  Powis,  for  the  sum  of  X1800.  About  and  after  the  time 
when  that  agreement  was  entered  into,  a  treaty  took  place  between  the  Plaintiff  and 
the  Defendant,  respecting  the  substitution  of  the  grant  of  a  life  annuity  to  the 
Defendant,  instead  of  the  payment  to  her  of  the  J&1800  in  money. 

The  treaty  had  proceeded  to  some  length,  and  the  Plaintiff  and  the  Defendant, 
Miss  Powis,  respectively,  had  expressed  themselves  to  be  willing,  the  one  to  grant, 
and  the  other  to  accept  the  grant  of,  a  life  annuity,  in  lieu  of  payment  of  the 
purchase-money  of  J&1800,  before  the  matter  was  known  to  Thomas  Powis,  the 
brother  of  Miss  Powis.  Thomas  Powis,  being  informed  of  the  circumstances  by  his 
sister,  had  an  interview  with  the  Plaintiff  on  the  subject  early  in  October  1839,  and 
before  the  6th  day  of  that  month  ;  and  some  conversation  took  place  respecting  the 
amount  of  the  annuity  to  be  granted,  and  something  was  said  (as  Mr.  Powis  in  his 
evidence  [37]  said  he  believed)  as  to  a  Qovemment  uinaity  being  taken  as  a  guide 
in  calculating  the  amount  Hr.  Powis,  having  had  interviews  with  the  Defendant 
Miss  Powis  and  Mr.  Yenning  her  soUoitOT  b«ore  the  &th  October,  had  two  or  three 
interviews  with  the  Pkuntiff  on  that  day,  and  it  being  suggested  by  Mr.  Yenning, 


with  costs. 
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that  s  private  individual  ought  to  give  a  larger  annuity  than  (SomnmeDt,  as  his 
«6oarit7  wac  not  bo  good,  Mr.  Fowis  required  that  the  anumty  to  be  granted  to  his 
sister  by  the  Plaintiff  should  exceed  what  Gk>vemment  would  grant ;  and,  after  some 
discussion  as  to  the  amount,  the  Plaintiff  at  length  agreed  to  give  £IS  more  than 
the  amount  of  a  Government  amiuity,  and  the  bargain  was  finuly  setded  on  that 
footing,  subject  to  the  approval  of  Miss  Powis. 

The  principle  being  wreed  upon,  the  question  necessarily  came,  what  was  the 
amount  of  an  annuity  for  life  which  Government  would  grant  Miss  Powis  for  the  sum 
of  £18001  And  Mr.  Powis  (acting  as  the  agent  of  Miss  Powis)  undertook  to  obtain 
from  a  friend  of  his,  in  the  National  Debt  Office,  a  statement  as  to  the  amount  <d 
such  annuity ;  and  it  was  arranged  between  die  Plaintiff  and  Mr.  Powis  that  th^ 
should  meet  again  on  the  7th  to  complete  the  business.  On  the  same  day,  Mr.  Powu 
infOTmed  Mr.  Yenning  of  what  he  had  done,  and  ^so  obtained  from  a  Mr.  Cuthbert 
of  the  National  Debt  Office  a  statement  in  writing  as  to  the  amount  of  tibe  annuity 
which  Government  would  grant  for  £1800,  upon  a  female  life  of  his  sister's  age. 

The  statement  in  writing  was  as  follows : — "At  the  present  price  of  3  per  cents., 
viz.,  90|,  £1600  money  would  yield  an  annuity  of  £158, 9s.  €d.  on  the  hfe  of  a  female 
aged  mty-eight,  5th  October  1839."  This  paper  was  shewn  by  Mr.  Powis  to  the 
Defendant  on  the  6th  [38]  October,  and  he  said,  in  his  evidence,  that  he  communi- 
cated to  her  the  amount  of  the  annuity,  and  the  principle  on  which  it  had  been 
calculated.  Though  it  appeared  highly  probable  that  the  fact  was  so,  yet,  in  her 
answer,  Miss  Fowis  said,  that  she  only  recollected  being  told,  that  the  Plaintiff  had 
agreed  to  grant  her  an  annuity  of  £176,  lOs. 

On  the  7th  October  Mr.  Powis  produced  the  statement  of  Mr.  Cuthbert  to  the 
Plaintiff,  by  whom  it  was  relied  upon ;  and  upon  this  statement,  made  to  one  par^ 
by  the  agent  of  the  other,  it  was  agreed,  that  for  the  purchase-money  oi  £1800  which 
was  owing  by  the  Plaintiff  to  Miss  Fowis,  the  Plaintiff  should  grant  to  her  an  annuity 
for  her  lite  of  £176,  lOs.,  being  £18,  Os.  6d.  more  than  the  amount  or  sum  of  £158, 
ds.  6d.  stated  in  the  paper,  6d.  beyond  the  amount  stipulated  being  added  for  the 
purpose  of  an  easier  division  into  quarterly  payments.  The  result  without  any  state- 
ment respecting  the  mode  in  which  the  amount  of  the  annuity  was  calculated,  was 
reduced  into  writing,  and  by  the  memorandum,  dated  the  7th  October  1839,  and 
signed  by  the  Plaintiff,  and  by  Thomas  Powis  for  Letitia  Fowis,  it  was  ex|H-essed, 
that  the  Plainti£^  in  consideration  of  £1800  to  be  paid  to  him  by  Miss  Powis,  8^;reed 
to  ^rant  her  an  annuity  of  £176, 10s.  to  be  paid  and  payable  as  therein  mentioned 
dunng  her  life,  and  aha  agreed  to  purchase  the  same  on  those  terms. 

Besides  the  statement  of  Mr.  IVjwis,  there  was  also  the  evidmoe  of  Mr.  Smith,  llie 
Plaintiff's  solicitor,  and  of  Mr.  Yenning,  the  solicitor  of  Miss  Powis,  that  Mr.  Yenning 
brought  to  the  meeting  of  the  7th  of  October,  the  memorandum  of  the  intended 
agreement^  with  the  amount  of  the  annuity  in  blank,  which  was  to  be  supplied  at  the 
meeting;  tbat  at  the  meeting,  the  exhibit  E,  [39]  containing  the  statement  of  Mr. 
Cuthbert,  was  produced,  for  the  purpose  of  shewing  the  amount  of  the  annuity ;  that 
Mr.  Powis  stated,  that  he  had  brought  it  from  the  Government  annuity  office,  and 
that  the  amount  of  the  annuity  to  be  paid  by  the  Plaintiff  was  fixed  by  the  calculataon 
contained  in  that  document. 

The  deed  by  which  the  annuity  was  granted  was  dated  the  8th  day  of  Januaiy 
1840,  and  the  annuity  was  paid  without  objection  till  the  month  of  January  184^ 
when  the  Plaintiff  disooveie^  tdiat  the  statement  made  to  him  on  the  7th  of  October 
1839,  that  at  the  then  price  of  3  per  cent  consols,  £1800  would  yield  an  annuity  of 
£168,  9&  6d.  OD  the  life  of  a  fenuue  aged  fifty^eight,  was  erroneous,  and  ^t  the  sum, 
stated  in  Mr.  Cuthbert's  paper  as  the  amount  m  annuity  which  £1800  would  yield, 
ought  to  have  been  £136,  Ss.  9|d.,  instead  of  £158,  9s.  6d.,  and,  consequently,  that 
the  Plaintiff  had,  by  mistake,  granted  an  annuity,  exceeding  by  £32  and  upwards, 
the  amount  of  the  annuity  which  he  had  agreed,  and  really  intended,  to  grant. 

He  requested  Miss  Fowis  to  relieve  him  from  the  effect  of  this  error,  which  she 
refused  to  do ;  whereupon  this  bill  was  filed,  praying  that  the  deed,  dated  the  8th  day 
of  January  1840,  whereby  the  Plaintiff  granted  to  Letitia  Powis  an  annuity  of  £176, 
10s.,  might  be  rectified  and  reformed,  by  substituting,  in  place  of  the  annuity  of 
£176,  lOs.,  an  annuity  of  £154,  Be.  9|d. ;  or,  if  the  C^urt  should  be  of  opinion  that 
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tha  PIuDtiff  wag  not  entitled  to  that  relief,  then  that  the  deed  and  the  agreement  of 
the  7th  of  October  1839  might  be  declared  roid,  and  be  delivered  up  to  the  Plaintiff 
to  be  caQcelled.  The  bill  abo  prayed  such  accounts  and  relief  as  might  be  consequent 
upon  the  dedeion  of  the  Court,  and  further  r^et 

[40}  The  defence  of  Miss  Powis  was,  that  she  simply  agreed  to  purchase  an  annuity 
of  £176,  lOs.,  and  never  authorised  her  brother  to  aeoept  any  less.  That  she  had 
DOthing  to  do  with  the  mode  of  calcttlatiDg  the  amount,  or  with  any  reference  to  the 
amount  of  annoity  which  would  be  granted  by  Government  She  looked  only  to  the 
amount  offered  to  her — she  desired  to  hare  more,  and  reluotanUy  oonaented  to  m 
little,  and  would  not  have  consented  to  leas. 

The  cause  now  came  on  for  hearing. 

Mr.  Turner  and  Mr.  Stevens,  for  the  Plaintiff.  It  is  clearly  settled,  that  when, 
by  accident  or  mistake,  a  deed  is  framed  contrary  to  the  intention  of  the  parties,  in 
their  contract  on  the  subject,  this  Court  will  rectify  the  deed,  and  make  it  consonant 
with  the  real  intention.  Mitford's  PI.  128  (4th  ed.),  1  Story's  Eq.  Jur.  136,  ei  seq., 
Baker  v.  Paine  (1  Ves.  sen.  457),  RamsbotUm  v.  Qcaden  (1  Ves.  &  B.  165).  The  Court 
will  reform  an  instrument  inconsistent  with  the  true  agreement,  even  at  the  suit  of 
the  party  who  drew  it :  BaU  v.  Storie  (I  Sim.  &  St.  210).  Here  it  is  clearly  proved, 
tiiat  there  has  been  a  mistake  as  to  die  amount  of  the  annuity :  and  the  Court  must 
either  rectify  tiie  instrument  by  reducing  the  annuity,  or  set  tiie  deed  aside 
altogether. 

The  contract  for  the  purchase  of  the  freehold  houses  was  independent  of  that  for 
the  wnuity,  and  will  therefore  stand,  though  the  latter  be  set  aside :  Colyer  v.  Clay 
<7  Beav.  188).    They  also  cited  Clapham.  v.  Shillito  (7  Beav.  146). 

Mr.  Kindersley  and  Mr.  Malins,  for  Miss  Powis,  did  not  dispute  the  jurisdiction 
of  the  Court  in  a  clear  case,  [41]  but  contended,  that  in  this  case,  the  proof  was 
iosQfficient,  and  could  not  be  acted  on  against  the  distinct  denial  contained  in  the 
Defendant's  answer.  They  argued  that  wnere  a  party  sought,  on  the  ground  of  error 
w  mistake,  to  vary  a  deed  executed  by  him,  it  was  incumbent  on  him  to  produce 
proof  of  the  dearest  possible  description.  Lord  Thurlow  thought  that  "  it  should  be 
proved  as  much  to  the  satisfaction  of  Uio  Court  as  if  it  were  admitted,"  and  added, 
"the  difficulty  of  tiiis  u  so  great,  that  there  is  no  instaiKe  of  its  prevailii»;  against  a 
party  inststiiu;  that  diere  was  no  miatake:"  Lordlrnham  v.  Chiid  (1  Bra  C.  C.p.  93). 

In  the  Aiarqui$  TomuKtnd  v.  Stangroom  (6  Yes.  p.  333),  Lord  Eldon  observed, 
"Lord  Hardwicke  saying  the  proof  ought  to  be  the  strongest  pos8U>le,  leaves  a  weighty 
caution  to  future  Judges ; "  and  he  refers  to  Lord  Thurlow's  opinion  that  the  evidence 
should  be  "of  the  hi^est  nature,  for  he  adds,  that  it  must  be  irrefragable  evidence." 
Lord  Eldott  afterwards  observes,  "I  agree,  those  producing  evidence  of  mistake  or 
surprise,  either  to  rectify  an  agreement,  or  calling  upon  the  Court  to  refuse  a  specific 
performance  undertake  a  case  of  great  difficulty ;  and  in  that  case  he  held  that  "  the 
«vidence  must  be  taken,  due  regard  beinf  had  to  the  answer,  and  the  Court  was  not 
to  decide  opon  the  allegation  as  to  probability  against  the  answer,"  by  which  the 
•agreement  was  positively  denied ;  and  he  dismissed  the  bill  with  costs. 

Again  in  BeaumaU  v.  Btxmlof  (Turn.  &  B.  61J,  Lord  Eldon  says :  "  In  cases  of 
this  nature,  great  weight  must  be  given  to  what  is  reasonably  and  properly  sworn  on 
the  part  [4j^  of  a  Berandant,  because  it  must  be  a  very  strong  case  that  would,  even 
is  a  recent  transaction,  operate  to  overturn  or  vary  a  solemn  instrument;  and  after 
the  lapse  of  so  long  a  time,  it  must  be  a  case  that  leaves  no  reasonable  doabt,  a  case 
that  must  satisfy  the  conscience  of  the  Cour^"  &c. 

They  argued  that  there  had  been  no  misrepresentation;  that  the  Defendant,  in 
her  deuing,  had  regard  only  to  the  amount  of  the  annuity,  without  any  reference  to 
the  mode  in  which  it  was  to  be  calculated,  and  had  given  no  Mithority  to  Mr.  Powis 
to  enter  into  any  such  arrangement  in  her  behalf. 

That  the  Plaintiff  was  bound  to  shew  that  he  had  been  hitherto  unable,  with 
reasonable  diligence,  to  discover  the  alleged  error ;  and  it  was  the  more  necessary  in 
tins  case,  where  the  consideration  depended  on  a  life,  and  where,  on  the  one  hand, 
the  Plaintiff,  for  five  years,  bad  taken  the  chance  of  the  determination  of  the  annuity 
V  the  deafJi  of  the  Defendant^  and  where,  on  the  other,  the  Defendant  had  regulated 
her  annual  expenditure  on  the  faiUi  of  the  validity  of  the  agreement. 
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They  insisted  that  if  the  transaction  as  to  the  annoitj  was  to  be  disturbklf  the 
sale  of  the  fi-eehold  which  depended  on  it  ought  also  to  be  rescinded. 
Mr.  Turner,  in  reply. 

Thx  Master  of  ths  Bolls  said  he  would  tate  time  to  consider  ^e  case  on  the 
aathorities,  and  on  the  evidence. 

J\4S}  JVor.  24.  The  Masier  of  the  Bolls  [Lord  LangdaleJ.  Notwithstanding  the 
ence  of  Mr.  Powis,  and  consistently  with  its  perfect  truth,  it  may  easily  be  believed 
that  Miss  Powis  attended  so  exclusively  to  the  amount  of  the  annuity  she  was  to 
have,  and  relied,  as  to  everything  else,  so  much  upon  her  brother  and  her  solicitor^ 
that  she  reflected  not  at  all  upon  the  mode  of  calculating  the  annuity,  and  was  very 
litUe,  if  at  all,  influenced  by  it^  and  afterwards  forgot  that  it  had  been  stated  to 
her. 

Such  may  have  been  the  case ;  and  if  so,  the  result  was,  that  she  meant  to  have 
an  annuity  of  £176,  10s.  however  it  was  calculated ;  whilst  the  Plaintiff  meant  to 
give  an  annuity  of  £176,  10s.,  on  the  mistaken  notion  imparted  to  him  by  Mr.  Powit^ 
that  it  was  £18,  and  not  more  than  £18,  beyond  the  amount  of  an  annuity  which,  at 
the  same  time,  for  the  same  sum,  and  for  the  life  of  the  same  person,  would  hare  been 
granted  by  Government. 

The  evidence  and  the  circumstances  persuade  me,  and  I  think  I  ought  to  conclode, 
that  Mr.  Powis  did  inform  his  sister  of  tne  mode  in  which  the  annuity  was  calculated, 
before  he  signed  the  agreement  on  her  behalf ;  but  I  cannot  conclude,  that  she  would 
have  authorised  the  agreement  to  be  signed,  if  the  correct  amount  of  an  annuity 
exceeding  a  Government  annuity  by  £18  had  been  proposed  for  her  acceptance. 

Under  these  ciFCumatances,  I  think  that  a  decree  to  rectify  or  reform  ^e  granty 
as  first  prayed  by  the  bill,  cannot  be  made.  The  question  is,  whether  ^e  deed  and 
the  {^reement  on  which  it  is  founded  oujght  not  to  be  declared  to  be  void. 

£M]  The  price  o£  a  Government  annuity  is  so  well  known,  or  so  easily  ascertainable, 
that  if  Mr.  Gupmael  had  either  relied  on  his  own  knowledge,  or  on  others  unconnected 
with  the  Defendant,  I  think  that  I  should  not  have  thou^t  him  entitled  to  any  relief; 
but  it  is  evident  that  he  relied  on  the  information  obtained  by  Mr.  Powis.  Mr.  Powis 
indeed  offered  to  procure  the  information.  He  did  obtain  and  communicate  it  to  the 
Plaintiff,  who  relied  upon  it,  and  entered  into  the  agreement  on  the  credit  of  it.  It 
turned  out  to  be  erroneous ;  but  before  the  agreement,  and  till  long  after  the  agreement, 
Mr.  Powis  appears  to  have  had  no  reason  whatever  to  suspect  that  there  was  any  error. 
He  adopted  it  implicitly,  on  the  authority  of  Mr.  Cuthbert,  and  very  innocently 
produced  it  to  the  Plaintiff  as  a  true  statement  of  that,  upon  which  the  amount  of  the 
annuity  was  to  be  calculated.  If  the  Plaintiff  was  guilty  of  any  error  or  laches,  it 
was  in  giving  too  much  credit  to  the  statement  which  had  been  adopted  and 
communicated  to  him  by  the  Defendant's  agent  as  true.  I  do  not  think  that  there 
was  any  fraud  whatever ;  but  undoubtedly  there  was  a  misbdce,  and,  in  sueh  a  matto*, 
a  very  serious  one,  and  I  do  not  think  that  the  circumstances  of  this  case  are 
such  as  would  justify  the  Court  in  saying,  that  the  Plaintiff  should  be  held  to  the 
consequences. 

I  am,  therefore,  of  opinion  that  the  ^rant  of  the  annuity,  and  the  agreement  for 

f ranting  it,  ought  to  be  declared  to  be  void ;  and  Mr.  Carpmael  having  offered  to  limit 
is  relief  to  the  time  when  the  bill  was  filed,  I  think  that  an  account  ought  to  be 
taken,  from  that  time,  of  the  monies  which  have  been  paid  by  the  Plaintiff  to  the 
Defendant  on  account  of  the  annuity ;  and  also  an  account  of  what  is  due  from  the 
Plaintiff  to  the  Defendant  in  respect  of  the  £1800,  and  the  interest  thereof,  [461  and 
that  upon  payment  lny  the  Plaintiff  to  the  Defendant  of  what  is  due  on  the  l»lance 
of  such  accounts,  the  grant  and  the  agreement  ought  to  be  delivered  up  to  be 
cancelled. 
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[48]  In  re  Gabriil.  Nov.  12.  19,  21,  1846. 

A.  agreed  to  take  a  lease  and  to  pay  the  expencea.  The  lease  was  {vepared  by  the 
lenor's  solicitors,  who  delivered  his  bill,  made  oat  aa  aninat  the  lessee.  The  lessee 
obtained  ui  order  to  tax  die  bill,  on  an  allegation  that  ne,  the  lessee,  had  ecDplo;^ed 
the  solicitor,  which  beine  contrary  to  the  fact,  the  order  was  discharged,  but  wilji- 
out  costs,  the  matter  in  diflTerenoe  being  rery  small. 

Mr.  Henry  Baity  entered  into  an  agreement  with  Mr.  Helps  to  take  a  lease,  "  and 
to  pay  all  expenses  connected  with  ^e  said  lease."  Mr.  Helps  employed  Messrs. 
Grfibriel  &  Newington,  his  solicitors,  to  prepare  the  lease,  and  which,  at  the  request 
of  Mr.  Henry  Baily,  was  made  out  to  Messrs,  Henry  and  Edward  Baily. 

Messrs.  Gabriel  &  Newington  delivered  their  bill  of  costs,  amounting  to  £18,  Os. 
6<L,  to  Messrs.  Henry  and  Edward  Baily ;  and  the  bill  was  headed,  "  Messrs.  Henry 
and  Edward  Baily  to  Gabriel  &  Newington."  The  amount  being  objected  to,  the 
sum  of  £16,  78.  6cl.  was  tendered  and  renised. 

Messrs.  Henry  and  Edward  Baily  afterwards  obtained,  ex  partem  the  common  order 
for  taxation,  upon  the  allegation,  "  that  they  the  said  Henry  and  Edward  Baily  had 
employed  Messrs.  Gabriel  &  Newington  in  certain  convevancing  business,  and 
"that  the  bill  contained  certain  charges  which  they  were  not  liable  to  pay." 

Mr,  J.  W.  Collins  now  moved  to  discharge  the  order ;  and  one  of  the  grounds  of 
irregularity  relied  upon  was,  that  it  had  been  obtained  on  a  false  suggestion  that  [461 
Messrs.  Bsily  had  employed  the  solicitors ;  whereas  it  was  proved  that  they  bad 
been  employed  by  the  lessor,  and  it  was  only  by  virtue  of  the  special  agreement  between 
the  lessor  and  lessees  that  the  latter  were  liable  to  pay. 

Mr.  Elderton,  eoiUrii.  The  bill  of  costs  having  already  been  delivered,  the  allega- 
tion was  immaterial. 

SThk  Masteb  of  the  Kolls.  I  think  not,  because  where  a  bill  of  costs  is  taxed 
e  instance  of  the  client^  the  taxation  takes  place  in  a  particular  mode,  but  when 
taxed  at  the  instance  of  a  third  party,  he  is  bound  to  pay  ail  that  the  employer  of  the 
solicitor  is  liable  ta] 

Here  the  solicitors  have  put  their  own  construction  on  the  matter,  for,  by  their  bill, 
they  have  charged  Messrs.  Baily  as  their  clients. 

THE  Master  of  the  Rolus  [Lord  Langdale].  I  will  consider  the  affidavits  and 
order.  If  there  has  been  an  irregularity,  it  must  not  be  allowed  to  prevail ;  but  it  is 
evident  that  the  more  important  tiling  is  the  costs  of  these  proceedings,  and  on  whom 
they  will  fall 

Nov.  21.  The  Master  of  the  Kolls  held  that  the  order  had  been  improperly 
obtained,  on  an  erroneous  statement,  and  ought  to  be  discharged ;  but  he  disapproved 
oi  the  litigation  on  so  slight  a  mattw  of  difference,  and  gave  no  costs. 


[47]  WiLLSS  V.  Douglas.   Dee.  3,  1846 ;  Jan.  29, 1847. 

[S,  C.  11  Jur.  702.   In  re  SiOehnuon'e  Trvsia,  1682,  21  Ch,  D.  814.] 

Gift  in  trust  to  be  equally  divided  between  A.,  B.,  and  C,  separate  from  "their" 
husbands,  and  for  "  their  "  sole  use,  and  at  "  their  "  decease,  to  be  divided  amongst 
"their"  daughters.  Held,  that  A.,  B.,  and  C,  each  took  one-third  for  life  with 
remainder  as  to  her  one-third,  to  her  daughters. 

The  testatrix  gave  the  remainder  of  her  funded  property,  after  the  legacies  were 
discharged,  and  at  the  decease  of  her  sister,  to  Francis  Willes  and  Charles  Johnson, 
upon  the  following  trusts : — "  In  trust,  to  be  equally  divided  between  my  first 
cousins  Mary  Johnson,  Charlotte  Lovell,  and  Lucy  Atty,  the  interest  arising  there- 
from to  be  received  by  the  said  Francis  Willes  and  Charles  Johnson,  the  trustees  for 
the  same,  and  equtuly  divided,  share  and  share  alike,  between  the  said  Mary 
Johnson,  Charlotte  Lovell,  and  Lucy  Atty,  separate  from  and  distinct  from  their  said 
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husbands,  and  for  their  sole  use ;  and  at  their  decease,  to  be  divided  amongst  their 
dau^ters." 

The  testatrix  died  in  1S25 ;  her  aiater,  the  tenant  for  life,  died  in  1830 ;  Mrs. 
Johnson  died  in  1813 ;  aqd  the  other  two  oooBin^  Mrs.  LoveU  and  Mrs.  Atty,  were 

still  living. 

The  wiM  oousins  had  daughters^  all  of  whom  were  bom  in  the  life  <rf  the 
testatrix. 

Upon  the  death  of  Mrs.  Johnson,  a  question  arose  how  Uie  fund  waa  to  be 
distributed  for  the  future. 

Mr.  Kindersley  and  Mr.  GHasse,  for  the  Plaintifib,  the  executors. 

Mr.  Hodgson  and  Mr.  J.  Baily,  for  Mrs.  Lorell,  claimed  to  be  entitled  to  a  moiety 
of  the  dividends,  on  the  ground  that  the  interest  was,  in  effect,  ^ven  to  the  coadns 
"  equally  "  as  tenants  in  common,  and  to  the  survivors  and  survivor  of  them  in  the 
nature  ^48]  of  cross-remainders;  Ashley  v.  Ashley  (6  Simons,  358).  They  ai^ed 
that,  as  the  fund  was  to  be  kept  together  in  the  hands  of  the  trustees,  in  mass, 
until  "  their  "  deaths,  that  is,  of  all  the  cousins,  there  could  be  no  division  until  that 
period.  In  McUcdm  v.  Martin  (3  Bro.  C.  C.  50),  the  gift  was  to  the  children  of  Mr. 
Glass  deceased,  and  the  children  of  Mrs.  Lyon  deceased,  to  be  equally  divided 
between  them,  and  at  their  decease  the  same  to  be  divided  betwixt  the  grandchildren 
of  each — Mr.  Glass  and  Mrs.  Lyon ;  and  there  being  granddiildren,  but  no  children, 
of  Mr.  Glass,  and  ohUdren  and  no  nwktchildren  ofsm  L^on,  it  was  held,  that  the 
children  of  Mrs.  Lyon,  should  take  uie  whole  interest  for  their  lires^  and  that  nothing 
passed  to  the  grandchildren  till  tiie  death  of  alL  The  Court  said  "the  tenancy  in 
common  implied  in  the  will  can  only  extend  to  the  interest ;  but  the  principal  being 
only  given  over  after  the  death  of  the  children,  occasions  a  necessity  to  consider  it  a 
joint-tenancy."  This  decision  was  followed  in  Pearce  v.  Edmeades  (3  Younge  &  C 
(Exo.),  246),  where  the  gift  was  to  K.  and  0.  during  their  respective  lives,  in  equal 
shares,  and,  after  the  decease  of  the  said  E.  and  G.,  unto  and  between  the  children  of 
£.  and  G.,  it  was  held  that  G.,  who  survived  E.,  was  entitled  to  ^  whole  interest 
during  his  life.  That  on  the  death  of  the  survivor  of  the  cousins,  their  dau^ters 
th&a  took  per  capita :  Bladdery.  Webb  {2  P.  Williams,  383;  2  Jarman  on  Wills,  111): 
for  on  any  other  construction  there  would  be  an  intestacy,  if  either  cousin  had  no 
daughter ;  and  that  the  Court  carefully  avoided  such  a  resmtu 

Mr.  Follett,  for  Mrs.  Atty,  supported  the  same  oonstrucUon,  and  referred  to 
Tvdcermm  v.  Jefferies  (i  Bac.  Abr.  467),  where  there  was  a  devise  to  Jane  and  to 
Elizabeth,  "  to  be  equally  [49]  divided  between  them,  during  their  natural  lives,  and 
after  the  deceases  of  the  said  Jane  and  Elizabeth,  to  the  right  heirs  of  Jane  for  ever." 
It  was  held,  that  Jane  and  Elizabeth  were  joint-tenants,  notwithstanding  the  words 
equally  to  be  divided  between  them." 

Mr.  Roupell,  Mr.  Willeock,  Mr.  T.  H.  Hall,  Mr.  Cory,  Mr.  Purvis,  Mr.  Marshall, 
Mr.  Borton,  Mr.  Turner,  Mr.  Campbell,  Mr.  Teed,  Mr.  Piggott,  and  Mr.  S.  James, 
commented  on  the  cases  cited,  and  argued  that  the  cousins  took  as  tenants  in  common 
for  life,  with  remainder  as  to  ooe-thim,  on  their  respective  deaths,  to  their  daughtera 
They  cited  CampbeU  v.  Brmmrigg  (1  Phillips,  301),  to  shew  that  there  would  be  no 
intestacy  in  case  of  there  being  no  daughter  of  a  oouain,  but  tiiat  the  shares  would 
go  to  her  pnu-esentatives.  - 

Mr.  J.  Baily,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdale].  The  will  is  carelessly  expressed, 
but  is  capable  of  a  rational  construction. 

It  is  admitted  that  the  testatrix  has,  in  the  first  instance,  given  the  property  to 
the  three  cousins  absolutely  as  tenants  in  common,  but  that  this  absolute  interest  is 
afterwards  cut  down  by  the  subsequent  gift  to  their  daughters.  It  is  to  be  observed, 
that  in  this  bequest,  the  testatrix  has  used  the  word  "their"  on  four  several 
occasions.  She  gives  this  property  to  these  three  ladies  separate  from  "their" 
husbands,  for  "their"  sole  use,  and  at  "their"  deaths  to  "their  daughters. 

[501  In  the  firat  instance  of  the  use  of  the  word  "  their,"  namelv,  separate  from 
"their  husbands,  it  dearly  means  "their  several  and  respective^  hnwands.  It 
would  be  absurd  to  treat  the  expression  as  referring  to  the  class  of  husbands,  or  to 
declare  that  the  share  of  one  lady  was  to  be  independent  of  her  sisters'  busbanda 
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Again,  the  propertj  being  given  to  them  as  tenants  in  common,  the  words  "  for 
their  use  "  must  mean  "  their  respective  "  use. 

Thirdly,  "at  their  decease"  cannot  mean  the  ootemporaneous  death  of  all,  but 
the  deaths  of  each  reapeotively. 

If  this  be  s(^  are  we  to  give  to  the  word  "their"  a  different  meaning  when  used 
oa  the  fourth  oooadtml  l  think  not^  and  that  the  ezpresdon  "their  daughters'' 
means  their  respective  daughters.  So  that,  on  the  whole,  each  oouun  tans  one- 
third  for  life,  with  remainder  to  her  daughters. 

DsORKB. — "  Declare  one-third  of  the  funded  property  of  the  testatrix  is  divisible 
amongrt  the  dm^ters  of  Mary  Johnson,  decMsed." 


[51]   Bbynkll  r.  Spyrk.   Dee.  17,  1846. 

[For  other  proceedings,  see  11  Beav.  618 ;  8  Hare,  222 ;  iDe  G.  M.  &  6. 656,  660,. 
712 ;  42  £.  B.  7^,  710,  7Sa   See  in  »  PcttlOkuaiiB,  1887,  S6  Ch.  D.  726.] 

The  title  of  B.  to  an  estate  having  been  discovered  by  B.,  B.  agreed  to  give  B.  a 
moiety  of  the  estates  for  bis  exertions,  &o.,  and  K  was  to  prosecute  the  claim  at 
his  own  risk.  B.,  through  hia  solicitor,  afterwards  took  the  opinion  of  counsel 
upon  the  case,  and  instituted  a  suit  of  B.  v.  B.  in  the  name  of  B.,  under  a  power 
of  attorney  given  by  R.  for  that  purpose.  Held,  in  a  suit  by  B.  to  set  aside  the 
transaction^  that  B.  was  bound  to  produce  the  opinion,  and  the  doonments  in 
B.  V.  B.  for  B's.  inspection,  the  same  not  being  privileged. 

In  the  same  case,  B.,  wishing  to  purchase  the  remaining  moiety,  procured  his  solicitor 
to  write  him  a  letter  to  shew  to  B.,  and  calculated  to  induce  him  to  sell  B. 
agreed  to  sell.  Held,  in  a  suit  to  set  aside  the  sale,  that  the  letter  was  not  & 
priril^ed  oommnnioation. 

This  was  a  motion  for  the  production  oi  documents. 

It  appeared  that,  in  1843,  the  Defendant  Syrje  had,  by  some  means  or  others 
discovered  that  the  Plaintiff  Beynell  was  entitled  in  reversion  to  a  oonsiderabte 
estate,  under  the  ultimate  limitation  in  a  will  of  a  person  of  the  same  name.  In  this 
matter,  Sprye  had  consulted  a  solicitor  named  Young. 

A  negotiation  was  entered  into  between  the  Defendant  Sprye  and  the  Plaintiff^ 
for  imparting  the  particulars  of  the  discovery,  which  ended  in  an  agreement  between 
them,  that  Sprye  should  have  a  moiety  of  the  estate  recovered,  as  a  remuneration  for 
his  racertions  and  trouble  in  discovering  and  investigating  the  matter;  and  that 
Sprye  should  undertake  the  risk  and  expense  of  the  legal  proceedings  neoessair  to 
enforce  t^e  Plaintiff's  rights.  This  arrangement  was  assented  to  on  the  2d  of  June 
1843,  wd  on  the  18th  of  June  the  opinion  of  counsel  was  taken  by  Youn^^  whi^ 
was  favourable  to  the  Plaintiff's  olaim. 

The  arrangement  was  carried  into  effect  by  four  instruments,  dated  in  July 
1843,  and  prepared  by  Young.  The  first  was  a  power  of  attorney  from  the  Plaintiff 
to  Sprye,  tx>  commence  and  prosecute  suits  concerning  the  estates  in  the  Plaintiff's 
name.  The  second  was  a  deed  [62]  of  indemnity  from  Sprye  to  the  Plaintiff, 
against  all  costs,  &c.,  incurred  in  consequence  of  any  suit,  &c.,  commenced  in  the 
Haintiff's  name,  under  the  power  of  attorney.  The  third  was  a  conveyance  by  the 
^aintiff  to  Spiye  &ad  his  family  of  a  moiety  of  the  estates ;  and  the  fourth  was  a 
codicil  to  the  Plaintiff's  will,  ratifying  the  conveyance  of  the  moiety  of  the  estate. 
Young  requested  to  be  furnished  with  an  authority  from  the  Plaintiff,  "as  his 
sdicitor,"  to  take  proceedings  in  reference  to  the  pro^rty,  but  it  did  not  appear 
^t  any  had  been  given.  Young,  however,  from  tiie  instructions  of  Sprye  acting 
under  the  power  of  attorney,  commenced  and  prosecuted  a  suit  of  Beyndl  v.  AeyiMf 
(reported  on  a  point  of  practice,  7  Beavan,  82),  against  the  partira  in  possession  in 
respect  of  the  property. 

Sprye  afterwards  became  desirous  of  purchasing  the  remaining  moiety  of  the 
property,  and  for  the  purpose  oi  opening  the  matter  to  the  Plaintiff  and  to  forward 
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his  views,  Sprye,  in  April  1844,  wrote  to  Young  the  rou^h  sketch  of  a  letter  which 
Young  was  to  write  to  him  Sprye,  with  a  view  of  shewing  it  to  the  Plaintiff.  A 
letter  was  accordingly  aent^  dated  the  17th  of  Anril,  which  enlarged  on  Uie  difficulUes 
of  the  case,  and  was  intended  to  induce  the  Plaintiff  to  oome  into  an  arrangement 
for  the  sale  of  the  remaining  moiety  of  the  proper^. 

Ultimately,  in  May  1844,  the  Plaintiff  agreed  to  sell  the  remaining  moiety  to 
Sprre  for  £5000,  but  the  purchase  had  not  been  completed,  nor  the  purohaae-money 
pud. 

In  1846  the  tenant  for  life  died  without  issue.  The  estate  then  came  into 
possession,  and  the  Plaintiff,  having  obtained  the  full  benefit  of  the  Defendant's 
Knowledge  [53]  and  exertions,  filed  this  bill  against  Sprye  and  Young  to  set  aside 
the  whole  transaction,  on  different  allegations  of  fraud,  concealment,  and  influence, 
which  it  is  unnecessary  to  mention.  The  Defendants  put  in  their  answers,  admitting 
the  possession  of  various  docdments ;  and  the  question  on  the  present  motion  was, 
whether  the  Defendants  were  bound  to  produce  the  case  and  opinion  of  counsel  of 
the  1 8th  of  June,  or  the  proceedings  in  t^e  suit  of  Reynell  v.  Re^uU,  or  the  letter  of 
the  I7th  of  April  1844,  all  of  wbi^  were  admitted  to  be  in  their  possessicm. 

Mr.  Shapter,  in  support  of  the  motion,  contended  that  the  Defendants  were  bound 
to  produce  the  documents  in  qnestaon ;  that  the  opinion  was  taken  as  much  for  the 
benefit  of  the  Plaintiff  as  of  Sprye,  and  that  they  bodi  had  a  common  interest  in  it 
Secondly,  as  to  the  proceedings  in  the  suit  <^  R^puU  v.  ReyneU,  it  was  the  suit  <rf  the 
present  Plaintiff,  and,  though  condaeted  at  the  risk  of  Sprye^  it  was  prosecuted  for 
the  joint  benefit  of  both. 

Thirdly,  that  the  letter  from  Young  to  Sprye  was  not  privileged,  for  it  did  not 
relate  to  matters  within  the  ordinary  scope  of  a  solicitor's  duty ;  Carjmael  v.  Fowis 
(1  Phillips,  p.  692) ;  that  the  Plaintiff  insisted  that  a  fraud  had  been  practised,  and 
that  thisgentleman  had  acted  not  in  his  quality  of  solicitor,  but  as  partieepa  eriminis. 

Mr.  Eanderaley,  for  the  Defendant  Sprye,  and  Mr.  Turner,  for  Young.  Young 
acted  on  the  retainer,  and  as  the  solicitor  of  Sprye  alone ;  and  the  Plaintiff  had  no 
right  to  interfere  with  him,  nor  could  he  have  sustained  any  action  against  him,  if  he 
had  been  guilty  of  any  negligenee  in  the  proceedings  in  jRei/neU  v.  Reyneil.  All  [64] 
oommunications,  therefore,  between  Sprye  and  Young  are  privileged,  including  the 
letter  in  question.  The  Plaintiff  says  a  fraud  has  been  committed ;  but  the  truth  of 
that  allegation  cannot  be  determined  on  a  motion  for  the  production  of  papers. 

[The  Master  of  the  Bolls.  The  Plaintiff  undertakes  to  shew,  from  the 
admissions  in  the  answer,  that  these  two  Defendants  were  acting  in  concert  together. 
Surely  a  solicitor  cannot  in  a  case  of  fraud  protect  himself  by  merely  saying  that  he 
is  an  honest  solicitor.] 

Where  an  attorney  is  employed  by  a  client  to  transact  professional  business,  all 
the  communications  which  pass  between  them,  in  the  course  and  for  the  purpose  of 
that  business,  and  not  those  only  which  relate  to  litigation  commenced  or  in 
oontemplation,  are  privileged  communications;  Herring  v.  Cloberff  (1  Phillips,  91), 
Jones  V.  Pwfh  {lb.  96).  The  opinion  was  taken  at  the  expense  and  for  the  purpose  of 
Sprye  atone,  and  is  uierefore  privileged,  though  no  suit  was  pending. 

As  to  the  papers  in  Beyndl  v.  Eeynell,  thev  are  privileged  in  this  suit  as  well  as 
in  the  suit  of  v.  MeyneU.    This  was  decided  in  Holmes  v.  Baddeley  (1  Phil.  476), 

on  appeal  from  this  Court.  (6  Beavan,  521.)  EeyneU  v.  Reynell  was  the  suit  of 
Sprye,  though  conducted  in  the  name  of  the  Plaintiff. 

The  Master  of  the  Rolls  (without  hearing  a  reply)  said,  I  think  the  Plaintiff 
is  entitled  to  the  production  of  the  case  and  opinion  of  June  1843,  of  the  documents 
in  [661  Beynell  v.  Beynell,  and  of  the  letter  of  the  17th  of  April  1844. 

Whatever  may  be  thought  of  the  policy  of  restricting  discovery,  yet  when  a  rale 
is  established,  it  is  the  ordinary  part  of  my  duty  to  follow  it ;  and  if  this  case  came 
within  the  authorities  cited,  however  unfortunate  tiie  result  mi^ht  be,  I  should  feel 
myself  bound  to  follow  them ;  but  I  do  not  think  tJioae  authorities  apply  to  tlds  case. 

It  appears  that  the  Defendant  Sprye  had  discovered,  by  some  means  or  other, 
that  the  Plaintiff  was  entitled  to  rights  to  some  estates,  and  having  made  that 
discovery,  he  wrote  to  the  Plaintiff  a  letter  of  the  39th  ci  April  1843,  ^ving  an 
intimation  of  those  rights,  and  he  {voposed  to  establish  them  upon  the  principle  <A 
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"DO  success  no  pftyj"  t'b&t  is,  if  he  did  not  succeed  in  the  establishment  of  the 

Plaintiff's  rights,  then  he  was  to  receive  no  benefit  for  his  endeavours  to  do  so.  It 
appears  that  on  the  12th  of  May  1843  Young,  who  is  made  Co-defendant,  wrote  a 
letter  to  Sprye  for  the  purpose  of  being  shewn  to  the  Plaintifl^  confirming  the  same 
rule  or  maxim  of  "  no  success  no  pay,"  and  shewing,  that  the  Plaintiff's  rights  were  to 
be  prosecuted  upon  the  terms  of  giving  one  half  of  the  estate  to  the  person  who  had 
made  the  discovery  of  the  Plaintiff's  right  thereto. 

The  Plaintiff  consented  to  this  arrangement,  and  the  suit  for  the  recovery  of  the 
estate  was  of  course  to  be  prosecuted  both  for  the  benefit  of  the  Plaintiff  and  of  Sprye, 
who,  it  seems,  was  to  have  the  reward.  A  case  was  stated,  and  counsel  was  consulted 
OD  it.  It  is  said,  that  this  was  a  case  and  opinion  tt^en  for  Sprye  alone ;  but  I  am 
of  opinion  that  it  was  taken  for  both  Sprye  and  the  Plaintiff^  the  one  being  as  much 
interested  in  it  as  the  other.  The  opimon  being  favourable,  the  several  [Iw]  instru- 
ments were  prepared  for  carrying  this  arrangement  into  effect.  First,  uiere  was  a 
power  of  attorney,  and,  secondly,  an  indemnity  to  the  Plaintiff  against  the  liability 
to  costs  of  the  suit ;  thirdly,  a  conveyance  of  a  moiety  of  the  estate  was  made  by  the 
Plaintiff ;  and,  lastly,  a  codicil  to  bis  will,  to  make  all  sure  for  the  parties.  Upon  all 
this  being  done,  a  suit  was  institut«d  for  the  recovery  of,  the  estate  in  the  name  of 
this  Plaintiff,  but  under  the  arrangement  contained  in  the  agreement,  and  for  the 
benefit  of  the  Plaintiff  as  much  as  of  Sprye.  The  Plaintiff  had  given  an  authority  to 
[nt)secute  the  suit,  and  took  an  indemnity  against  the  liability  to  costs ;  but  does 
anybody  pretend,  that  the  Plaintiff  had  not  a  light  to  know,  from  time  to  time, 
everything  which  was  done  in  the  snit  instituted  in  his  name  to  enforce  his  rights, 
and  upon  which  Uie  whole  interest  of  Sprye  was  founded.  Young  was  assuming  to 
set  under  the  agreement  as  the  solicitor  of  the  Plaintiff;  and  I  am  of  opinion  uiat 
the  Plaintiff  haa  a  right  both  to  know  what  was  done  in  the  suit,  and  to  see  the 
documents  in  that  suit.  It  is  quite  a  different  case  where  a  Plaintiff  is  prosecuting  a 
suit  for  himself. 

The  only  other  point  raised  is  with  regard  to  the  particular  letter.  In  respect  of 
this  what  do  we  find  done  ?  Why  this :  Sprye  writes  a  letter  to  Young,  who  acted 
08  the  professional  .'adviser  of  the  parties  in  the  suit,  and  encloses  a  draft  of  a  letter 
which  was  to  be  written  to  himself,  Sprye,  for  the  purpose  of  being  shewn  to  the 
Plaintifi^  and  intended  to  operate  as  an  inducement  upon  him  to  execute  the 
conveyance  of  his  interest  in  the  remaining  moiety  of  the  estate  for  £5000 ;  and  this 
was  ummately  obtained  from  him.  I  have  no  doubt  that  this  is  not  a  letter  written 
in  professional  confidence  for  the  purpose  of  obtaining  the  advantage  of  professional 
assistance ;  for  Sprye,  [67]  having  a  particular  purpose  in  view,  makes  this  gentle- 
man his  tool,  and  not  his  adviser.  I  think  that  that  letter  is  not  entitled  to  any 
protection  whatsoever. 


[67]   Tnre  Harrison.   Dec.  23,  1846;  Jan.  28,  1847. 

IS.  C.  16  L.  J.  Ch.  170;  11  Jur.  197.  See  In  re  Browne,  1851-52,  15  Beav.  63; 
1  De  a  M.  &  G.  322;  42  E.  R  576;  In  re  Massey,  1865,  34  Beav.  469;  /tt  « 
Newman,  1867,  15  W.  R.  631 ;  In  re  Boycott,  1885,  29  Ch.  D.  580.] 

As  to  the  legal  effect  of  a  payment  of  a  bill  of  costs  "  under  protest" 

Mortgagee's  solicitor  delivered  his  bill  to  the  mortgagor  nearly  three  weeks  before 

the  (uy  of  settleqient.   At  tJie  meeting  the  bill  was  objected  to ;  but  the  solicitor 

reused  to  complete  without  full  payment^  and  tJie  mortgagor  paid  it  under  pro  beat. 

Held,  that  this  was  not  sufficient  to  authorize  a  taxation,  although  there  might  be 

some  overcharges. 

The  taxation  of  the  bill  of  a  mortgagee's  solicitor,  at  the  instance  of  the  mortgagor, 
takes  place  as  between  the  solicitor  and  the  mortgagee,  his  client. 

This  was  a  petition  for  the  taxation  of  a  solicitor's  bill  which  had  been  paid 
*'  under  protest'* 

In  February  1846  an  agreement  was  entered  into  between  the  mortgagor 
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(Parlabean)  and  his  mortoagee,  that  the  mortgaged  property  should  be  sold  and  the 
mor^agor  thereby  agreed  to  pay  "  all  usoal  and  fair  mortgagee's  oosts  and  charges." 

The  property  was  accordingly  sold ;  and  on  the  16th  (tt  October  Mr.  Hamsm, 
die  mortgagee's  solicitor,  delivered  his  bill  of  coete  to  the  mortgagor's  solidton,  which 
amounted  to  £6S,  12fl.  On  the  20th  of  October  the  mortgagor's  solicitors  otnupkined 
that  the  bill  was  "very  heavy;"  and  they  statedi  that,  as  their  client  was  only  a 
trustee,  there  would  be  no  alternative  but  to  tax  it  for  his  justification,  and  that  if 
payment  should  be  insisted  on  at  the  time  of  the  oom|rfetion,  "  they  could  only  pay 
the  amount  in  full,  upon  the  understanding  that  it  was  paid  under  protest." 

The  5th  of  November  was  appointed  for  the  completion  of  the  purchases,  on 
which  day  another  small  bill  of  costs  of  £6,  8s.  was  delivered.  The  parties  met,  and 
[08]  the  bill  was  objected  to;  but  the  objectionable  items  were  not  pointed  out. 
Mr.  Harrison's  clerk  refused  to  complete  the  purchases  and  hand  over  the  deeds^ 
except  on  payment  of  the  bills  of  costs ;  but  he  offered  to  deduct  £€.  This  was 
refused,  and  the  bills  were  paid  in  full,  "under  protest,"  and  a  receipt  was  given. 

This  petition  for  taxation  was  presented  on  the  Hth  of  November,  and  the 
affidavit  made  in  support  of  the  petition  specified  a  j^reat  number  of  items  of  alleged 
overcharges  and  of  improper  charges;  but  the  principal  objection  was,  that  the 
greskter  number  of  the  onarges,  though  maintainable  as  between  the  solicitw  and  his 
client^  the  mortgagees,  were  not  properly  changeable  against  the  mor1^;a^,  or  a» 
between  mortgagor  and  mortgagee.  The  affidavit  also  stated,  that  the  office  of  ^ 
Taxing  Masters  had  been  cloeeid  for  the  Tacaticm,  esjept  upon  vaoation  referBiiees, 
until  the  29th  of  October. 

Mr.  Boupell  and  Mr.  Elmsley,  in  support  of  the  petition,  argued,  that  paymeot 
had  been  obtained  by  "pressure,"  and  had  been  made  "under  protest:"  that  there 
were  overcharges  and  improper  charges  in  the  bill,  which  could  not  be  sustained  as 
against  the  mortgagor,  and  that  these  circumstances  justified  a  taxation  of  the  bill  (A 
costs. 

They  cited  In  re  Wells  (8  Beavan,  416). 

Mr.  Kindersley  and  Mr.  Glasse,  eonirA.  There  has  been  no  pressure  in  this  case : 
the  payment  was  'made  voluntarily,  after  the  bill  had  been  delivered  three  weeks, 
during  which  period  the  Petitioner  had  full  opportunity  of  examining  it,  and  oi 
obtaining  an  order  of  course  for  its  [69]  taxation.  The  "^Y>te8t"  amounts  to 
nothing :  a  party  cannot,  upon  payment,  reserve  to  himself  the  rM;ht  of  taxation  by 
protesting,  unless  there  be  oUier  circumstances  to  justify  it ;  ana  OTereharges  alone 
are  not  sufficient. 

The  taxation,  at  the  instance  of  a  third  party,  takes  place  as  between  the  solicitor 
and  his  client ;  and  a  mortgagor  taxing  the  mortgagee's  solicitor's  bill  pUuies  himself 
in  the  position  of  the  mortgagee. 

Tbe  Master  of  the  ^lls.  The  Petitioner,  in  common  with  many  other 
persons,  entertains  a  notion,  that  where  costs  have  been  paid,  it  is  a  very  easy  thing 
to  undo  the  transaction,  and  that  nothing  more  is  neoessur  to  be  done,  than  to  make 
"  a  protest "  at  the  time,  and  afterwards  to  discover  that  there  are  some  overohaiges : 
these  two  things  alone  are  thought  sufficient  for  the  purpose  of  obtaining  a  taxatacm 
after  payment  Now  I  take  leave  to  say,  that  a  "protest"  by  itself  is  of  no  value. 
I  do  not  know  what  it  means,  except  this,  that  the  party  paying  gives  notice,  that  he 
will  avail  himself  of  every  circumstance  in  the  case  to  enaole  him  afterwards  to  upset 
the  transaction.  This  is  what  it  really  amounts  to,  although  parties  try  to  give  it  a 
larger  effect. 

Another  erroneous  notion  la  that  if  a  bill,  of  a  greater  amount  than  a  solidtw 
would  be  allowed  on  taxation,  be  paid,  and  if  that  payment  be  accompanied  by  an 
intimation  of  an  intention  to  tax  the  bill,  that  this  is  sufficient  to  obtain  an  order  for 
taxation.  I  take  leave  to  say  that  this  has  never  been  held,  and  that  it  has  always 
been  considered,  that  a  man  may  pay  to  a  solicitor  more  than  the  le^  ehar^ ;  and, 
if  he  do  it  voluntarily,  and  wiwout  circumstances  affecting  the  sohcitor  with  fraud, 
or  improper  conduct^  ^is  Court  will  not  afterwards  interfere, 

[60]  This  petition  is  also  misconceived  in  this  respect :  it  proceeds  on  the  notion 
that  a  mortgagor  having  settled  an  account  with  the  mortgagee  and  paid  the  hill  <rf 
the  mortgagees  solicitor,  is  entitled,  in  this  jurisdiction  by  petition,  to  quanel  with 
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the  account  so  settled,  and  tax  the  costs  of  the  solicitor,  not  as  between  him  and  his 
client  the  mortgagee,  but  as  between  the  mortoagor  and  the  mortgagee ;  and  further, 
that  if  charges  be  found  in  the  bill  (rf  costs  wnion  the  mortgagee  could  not  maintain 
in  an  acoount  between  him  and  the  mortigaflor,  they  are  to  w  disallowed.  Such  a 
notion  ia  entarelj  erroneoiw,  and  so  mmh  of  iSaa  petiti<m  as  depends  on  this  point 
fsUs  to  die  ground. 

If,  in  the  case  of  In  re  ff^eUs,  which  has  been  referred  to,  I  laid  down,  as  has  been 
sapposed,  any  suofa  proposition  as  this — that,  where  a  bill  has  been  delivered  a  full 
fortnight  before  the  accounts  were  to  be  settled,  and  where  every  opportunity  has 
been  given  to  examine  it  (I  do  not  say  to  tax  it,  because  some  difficulty  might  occur 
in  the  Vacations),  a  taxation  may  be  obtained  by  merely  [shewing  overcharges — if  I 
laid  down  any  such  thine — I  think  the  case  was  wrongly  decided ;  but  if  I  held 
where  a  bill  of  costs  is  deuvered  at  the  time  of  the  settlement^  and  an  opportunity  to 
examine  is  refused,  the  solicitor  sayiog,  "you  must  either  pay  it,  or  the  settlement  of 
the  matter  for  which  we  have  met  cannot  be  completed,  -^if  I  held,  I  say,  that  a 
pajnnent  under  such  circumstances  oS  pressure  cannot  prevent  a  taxation,  I  wink  the 
esM  of  /firs  fFeUa  was  right,  and  I  will  make  a  like oraer  nnder  like  cirounutances. 

If  I  lightly  understand  die  facts,  this  case  is  reduced  to  one  of  aimide  overcharge, 
in  a  Inll  delivered  more  than  a  fortnight  before  the  teansaction  was  completed.  If 
that  be  BO,  even  if  overcharges  do  exist,  I  do  not  think  [61]  it  is  a  proper  reason  to 
open  the  bill,  and  order  a  taxation ;  and  this  petition  must,  therefor^  be  dismissed 
with  costs. 

[61]   Robinson  v.  Wall.   (See  Flight  v.  Bobintott,  8  Beav.  23.) 
Nov.  9,  10,  11,U,  16,  1846. 

[Affirmed  on  appeal,  2  Ph.  372;  41  E.  R  986.] 

A  life  interest  in  property  was  sold  by  auction  "  without  reserve."  The  vendors  had 
entered  into  an  agreement  with  M.,  that  he  should  bid  £32,000  and  be  the 
pnrabaser,  unless  a  higher  sum  should  be  bid,  and  this  fact  was  concealed.  The 
property  was  sold  to  the  Defendant  for  £50,000.  The  tenant  for  life  afterwards 
died.  Held,  that  die  proceedings  were  taint^  and  that  spedfic  performance  could 
not  be  decreed. 

This  was  a  suit  for  specific  performance  under  the  following  circumstances : — 

Sir  Thomas  and  Lady  Champneys,  in  her  right,  were  seized  of  certain  real  estates 
of  considerable  annual  value,  for  the  term  of  her  life,  with  remainder,  in  default  of 
her  issue,  to  Lady  Mostyn  and  her  first  and  other  sons  in  tail. 

Sir  Thomas  ChampnOTs  took  the  benefit  of  the  Insolvent  Debtors  Act,  and  the 
FUunti^  Bobinwxi  ana  Gillett  were  his  assignees. 

On  the  10th  of  November  1838  the  assignees  put  up  their  interest  in  the  property 
for  sale  by  public  auction,  the  conditions  of  sale  representing  that  the  sale  was  to 
be  wWumi  reserve.  Flight,  by  his  agent  Wall,  became  the  purchaser  for  the  sum  of 
£50,000. 

In  November  1839,  and  before  the  contract  had  been  completed,  Sir  Thomas 
Champneys  died  and  his  interest  ceased ;  whereupon  Flight  refused  to  complete 
his  contract,  and  the  assignees,  in  April  1840,  institutea  this  suit  for  a  specific 
performance. 

[62]  The  Defendant  Flight  discovered  (from  Yewens  v.  Bobinson,  1 1  Simons,  105), 
that,  previous  to  the  sale,  a  course  of  dealing  had  taken  place  between  the  assignees 
and  Lord  Mostyn,  which,  he  insisted,  invalidated  the  contract.  Lord  Mostyn  had 
offered  to  purchase  the  interest  of  the  assignees  for  £36,000,  and  an  agreement  had 
been  tome  to,  dated  the  13th  of  August  1838,  redting  that  the  assignees  Uiouji^t  it 
would  be  advantageous  to  accept  the  offer,  but  were  Mvised  that,  under  the  statute 
<but  see  Jf right  v.  Maunder,  4  Beav.  512),  the  sale  ought  to  be  by  public  auction; 
that  they  were  willing  to  put  up  such  interest  to  be  sold  by  {>ubUc  auction,  and  to 
sell  the  same  to  Lord  Mostyn,  if  he  should  be  the  hi^est  bidder ;  and  that  Lord 
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MoBtyn  was  to  attend  at  the  sale  and  Irid  £95,000,  on  the  undentuding^  that  if  a 
hif^her  bidding  should  be  made  at  such  sale,  the  same  should  be  accepted,  and  the 
assignees  should  not,  in  that  event,  be  required  to  accept  the  sum  of  £35,000.  After 
other  recitals,  it  was  witnessed  that  Lord  Mostyn  oontxacted  'to  purchase  the  interest 
of  the  assignees  for  £35,000.  The  assignees  were  to  make  a  good  and  marketable  tiUe, 
and  take  steps  to  procure  authority  to  sell,  and  they  were  to  permit  a  sale  without 
any  raserved  bidding,  except  so  far  as  the  bidding  of  £35,000  might  be  deemed  one. 
And  if  Lord  Mostyn  should  bid  £35,000  or  more,  and  there  should  be  no  bidding 
higher  than  his,  he  was  to  have  the  property  at  £35,000 ;  but  if  £35,000  should  not 
be  the  highest  Indding,  and  he  should  not  make  a  higher,  he  should  not  be  the 
purchaser;  and  he  UDdertook  to  bid  £30,000,  and  if  that  should  not  be  the  hi^est^ 
the  deeds  might,  at  his  option,  be  void ;  and,  moreover,  he  was  not  to  be  bound  by 
any  puticulars  of  sale  differing  from  the  deed,  unless  he  signed  a  copy. 
The  cause  now  came  on  for  hearing. 

[63]  Mr.  Kinderaley  and  Mr.  Chandless,  for  the  Plaintiffs,  atgued,  that  Flight 
was  bound  to  perform  his  contract  and  to  complete  the  purchase ;  that  there  had  not, 
in  fact,  been  any  "  reserve  "  to  the  vendors,  who  never  intended  to  buy  in  the  estate 
at  any  price ;  tnat  the  arrangement  with  Lord  Mostyn  amounted  to  this  only,  that 
the  Plaintiffs  had  thereby  secured  one  bond  fide  bidder  to  a  given  amount ;  and  that 
as  the  other  biddings  had  far  exceeded  that  sum,  the  Defenduit  had  not,  in  the  least, 
been  prejudiced  by  the  arrangement. 

Mr.  Turner,  Mr.  Roupell,  and  Mr.  Rogers,  for  the  Defendant  Flight.  The  Court 
exercises  a  discretion  in  cases  of  specific  performance,  and  looks  narrowly  into  the 
circumstances  of  each  case,  to  see  that  there  has  been  fair  and  open  dealing  on  the 
part  of  the  vendor. .  Dam  v.  Symtmd»  (1  Cox,  402).  Minepresentation  even  par^ 
or  in  a  alight  degree,  vitiates  the  contract,  and  disentitles  a  vendor  to  a  specific 
performance :  Camnan  v.  Homer  (18  Yes.  10),  VixomU  Clermoni  v.  Ta^mrgh  (1  Jac  & 
W.  112),  Brealeif  v.  CoUins  (Younge,  317). 

Here  the  vendors  have  been  guilty  of  such  suppression  and  concealment  of  the 
existing  facts  as  to  disentitle  them  to  the  assistance  of  the  Court.  The  property 
was  sold  publicly,  "without  reserve;"  yet  there  was  an  existing  private  bargain, 
which,  if  known,  would  have  greatly  affected  bidders,  and  this  was  whoUy  supprrased 
and  concealed.  In  Meadmos  v.  Tanner  (5  Mad.  34),  Sir  J.  Leach  explains  the  meaning 
of  a  stde  "without  reserve."  He  says,  "the  pUun  meaning  of  the  words  mihout  reserve^ 
in  a  particular  of  sale,  [64]  is,  that  no  person  will  be  empl(^ed  to  bid  on  behalf  of  the 
vendor,  for  the  purpose  of  keeping  up  the  ^rice.  Here  a  person  has  been  employed 
on  behalf  of  the  vendor  to  keep  up  the  price,  and  the  vendor  can  have  no  cuim  to 
the  aid  of  a  Court  of  Equity  to  enforce  a  eontract  against  the  Defendant,  into  which 
he  may  have  been  drawn  by  the  vendor's  want  of  faith." 

The  public  believed  that  Lord  Mostyn  was  bidding  like  other  persons,  while  he 
was  under  an  arrangement  with  the  Plaintiffs  "  to  keep  up  the  price,"  and  not  let  the 
property  go  under  £35,000.  He  acted  as  a  puffer  for  the  benefit  of  the  Plaintiffi : 
this  alone  invalidates  the  contract :  ffHieeler  v.  Collier  (Moody  &  M.  123),  The  Kmg  x. 
Marsh  (3  Younge  <&  J.  331.,  and  see  Woodward  v.  Miller,  2  CTolL  279 ;  Thonutt  v. 
Haines,  15  Mee.  &  W.  367).  The  public  were  not  bidding  on  equal  terms  with  Lord 
Mostyn.  The  latter  was  not  to  be  bound  by  the  conditions  of  sale,  or  the  qualifica- 
tions as  to  title.  He  was  to  have  "  a  good  and  marketable  title,"  and,  by  the  true 
construction  of  the  private  agreement  between  the  parties,  if  the  estiUe  was  knocked 
down  to  him  at  £60,000  he  was  only  bound  to  pay  £35,000. 

Again,  the  subject-matter  of  the  contract  is  gone,  and  titia  is  a  suit  mwely  to 
recover  the  £50,000,  and  is,  therefore,  the  proper  subject  for  an  action  at  law,  and 
not  for  a  suit  in  equity  :  Harnett  v.  YeUdt^  (2  ^h.  &  L^.  649). 

Mr.  Bilton,  for  the  auctioneer. 

Mr.  Kindersley,  in  reply,  argned,  that  Lord  Mostyn  was  bound  by  the  conditions 
of  sale,  his  counsel  having  signed  and  approved  of  them ;  that  the  true  con-[66]-Btruc- 
tion  of  the  deed  and  the  contract  and  intention  of  the  parties,  was  not  that  Lord 
Mostyn  was  to  have  the  property  at  all  events  for  £32,000 ;  but  that  if  he  thought 
fit  to  bid  more,  he  was  bound  to  pay  the  full  price  at  which  it  was  knocked  down  to 
him.   That  the  Plaintiffs  had  not  had  an  opportunity  of  proving  this. 
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Nov.  16.  The  Master  of  the  Rolls  [Lord  Laogdalel.  Thia  bill  is  filed  for  the 
specific  performance  of  an  agreement^  entered  into  by  the  Plaintiffs  aa  assignees  of  Sir 
Thomas  Champneys,  an  insolvent  debtor,  for  the  sale  of  the  estate  and  interest  of  the 
iasolvent  in  certain  property  of  his  wife  to  the  Defendant  Mr.  Flig^t^  who,  by  his 
agent  Wall,  became  the  purchaser  thereof  by  auction. 

Lady  Chatopneys,  the  wife,  was  entitled  for  her  life,  in  possession,  to  estates  of 
great  value.  The  interest  of  her  husband  therein  was  rested  in  the  Plaintiffs  his 
aasignees,  and  they  were  desiroas  to  sell  the  same. 

Sir  Th(»na8  and  Lady  CSiammieys  were  both  of  them  otnuideraUy  advanced  in 
years,  and  in  defoult  of  issue  of  Laay  Champneys,  the  estates  were  Hmited  to  Lady 
Mostyn  for  life,  with  remainder  to  her  son  in  tail,  aud  under  these  circumstances,  Lonl 
Mostyn  was  desirous  to  purchase  the  whole  estate  and  interest  of  Lady  Champneys,  as 
well  as  the  interest  which  had  become  vested  in  the  assi^ees  of  her  husband,  aa  the 
estate  and  intereat,  which  (subject  to  that  interest)  remained  in  herself,  and  with  a 
view  to  effectuate  that  object^  he  made  certain  proposala  to  die  assignees  and  to  Lady 
Cham^era  respectively. 

[6^  The  assiene^  were  aware  that  a  sale  by  them  could  only  be  valid  if  made 
by  auction,  and  thinking  the  offer  of  Lord  Mostyn  advantageous,  they  endeavoured, 
at  the  same  time,  to  secure  to  the  creditors  of  the  insolvent  the  benefit  of  a 
coDtnuit  with  Lord  Mostyn,  and  a  better  bai^;ain|  if  it  could  be  obtained  by  auction. 
Their  object  was  laadable,  whatever  might  be  tiie  difficulty  of  attaining  it 

On  the  other  hand.  Lord  Mostyn  did  not  wish  to  purchase  the  interest  of  the 
assignees,  unless  he  could  also  purchase  the  interest  of  Lady  Champneys,  and  his 
proposal  for  the  purchase  of  the  several  interests,  though  necessarily  distinguished  in 
respect  of  the  conaiderations,  the  payment  of  the  purchaae-money  and  the  conveyance, 
was  intended  to  be  the  foundation  of  one  entire  contact. 

The  offer  of  Lord  Mostyn  was,  to  pay  £35,000  for  the  interest  of  Sir  Thomas 
Champneys  and  the  assignees  in  the  estates  and  in  certain  stocki  and  sums  of  money 
to  which  the  assignees  were  entitled. 

And  he  proposed  to  purchase  the  interest  of  Lady  Champneys  for  on  annuity  of 
£400,  a  lease  oi  a  portion  of  the  estates  uid  other  consideration. 

All  agreement  was  entered  into,  uid  was  expressed  in  a  deed  made  between  the 
Plaintiffs  of  the  first  part,  Sir  Thomas  Champneys  and  Lady  Champn^s  o!  the  senmd 

¥irt.  Lord  Mostyn  of  the  third  part,  and  Bateman  and  Lawrrace  of 'the  fourth  part, 
he  deed  recital,  that  the  assigneea  were  of  opinion  that  it  would  be  extremely 
advantageous  to  the  creditora  of  Sir  Thomas  Champneya,  under  hia  second  insolvency, 
to  accept  the  {proposal  of  Lord  Mostyn  to  purchase  the  in-[67}-solvettt's  intereat ;  but 
they  were  advised  that  they  had  no  power  to  accept  it,  and  that  it  was  their  duty  to 
sell  the  interest  of  the  assignees  by  public  auction,  as  directed  by  the  statute ;  that 
they  were  willing  to  put  up  such  interest  to  be  sold  by  public  auction,  and  to  sell  the 
same  to  Lord  Mostyn,  if  he  should  be  the  highest  bidder  at  the  sale.  And  Lord 
Moetyn  was  to  attend  the  sale,  and  bid  £36,000  for  the  purchase  of  the  interest 
sold,  on  the  understanding,  that  if  a  higher  bidding  should  be  made,  the  same  should 
he  accepted,  and  the  assignees  should  not,  in  that  event,  be  rec^uired  to  accept  the 
said  sum  of  £35,000.  After  certain  other  recitals,  it  was  witnessed,  that  Lord 
Mostyn  contracted  to  purchase  the  interest  sold  by  the  assignees,  and  aa  the  price  of 
the  same,  to  pay  to  the  assignees  the  sum  of  £35,000,  and,  as  the  {nnce  or  considera- 
tion for  the  purchase  of  ^e  interest  of  Lady  Champneya,  to  pay  and  give  the 
coosideratioDB  therein  mentioned.  The  contract  was  to  be  deemed  an  entire  contract, 
so  that  the  assignees  should  not  be  at  liberty  to  insist  on  the  performance  of  the 
same,  as  to  their  interest,  leaving  an  expectant  or  ulterior  interest  in  Sir  Thomas  and 
Lady  Champneya,  or  vice  versd ;  but  if  Lady  Champneya  happened  to  die  after  the 
sale,  and  after  Lord  Mostyn's  purchase  at  the  auction  should  have  taken  effect,  bub 
before  com[detion  thereof,  then  the  assignees  and  Sir  Thomas  Champneys  might 
insist  on  the  payment  of  the  £35,000  ajod  on  the  tenna  mentioned.  A  good  and 
marietaMe  iiile  to  the  estate  during  the  whole  life  of  Lady  Champneys,  was  to  be 
deduced  as  therein  mentioned ;  and  if  such  title  should  not  be  made  out  to  the 
satisfaction  of  Lord  Mostyn  or  his  counsel,  either  party  was  to  be  at  liberty  to  make 
void  the  oontiact   The  assignees  were  to  take  the  necessary  steps  and  use  their 
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best  endeavours  to  obtain  the  necessary  anthority  to  sell  the  estate,  and  were,  if  they 
obtained  it,  to  put  up  [AB]  the  estate  and  interest  to  sale  by  public  auction,  describing 
the  same  and  the  claims  thereon,  and  permit  such  sale  to  take  place  without  any 
reserved  price  or  bidding  in  the  nature  of  a  reserved  price,  save  and  except  so  far 
as  the  proposed  bidding  of  the  sum  of  X3fi,000  by  Lord  Mostyn  might  be  deemed  a 
reserved  price  or  bidding.  And  if  Lord  Mostyn  should,  at  such  sale,  bid  the  sum  of 
JS36,000,  or  an^  higher  sum  for  such  estate,  r^t  and  interest,  and  there  should  he 
no  higher  bidding  than  his,  the  estate  was  to  be  knocked  down  to  him  at  such  bidding 
of  Xd6,000.  But  if  such  bidding  of  £35,000  should  not  be  the  hiriieat  bidding  at 
such  sale,  and  Lord  Mostyn  shoukl  not  think  fit  to  make  any  higher  rndding,  tiira  it 
was  agreed  that  such  estate  should  not  be  knocked  down  to  him,  and  he  should  not 
be  the  purchaser,  or  bound  by  the  contract  And  he  undertook  to  bid  at  t^e  sale, 
subject  to  the  conditions  contained  in  the  deed,  the  sum  of  £35,000  for  the  purchase 
of  the  interest  of  the  assignees.  But  if  the  bidding  of  £35,000  should  not  be  the 
highest  at  the  sale,  the  dera  should  be  thereupon  (at  the  option  of  Lord  Mostyn)  nail 
and  void,  to  all  intents  and  purposes  whatsoever.  And  it  was  provided  that  Lord 
Mostyn  should  not  be  bound  oy  any  particulars  or  conditions  of  sale,  which  might  be 
prepued  on  behalf  of  the  assignees  for  the  purposes  of  the  intended  sale  by  auction, 
differin|^  in  any  respect,  from  the  terms  uid  agreements  contained  in  the  deed,  unless 
a  copy  of  such  particnlus  and  conditions  shonra,  ^vioudy  to  soch  sale,  be  signed  by 
him  or  his  solicitors.  There  were  tttber  terms  which  do  not  appear  to  me  necessary  to 
be  noticed  on  this  occasion. 

By  this  deed,  as  it  appears  to  me,  the  assignees  secured  a  bidding  of  £36,000,  not 
as  in  the  ordinary  case  of  a  reserved  bidding,  with  a  view  of  buying  in  the  ffiff}  estate 
for  the  vendor  himself  and  having  a  resale  in  case  no  higher  price  should  be  offered ; 
but,  in  pursuance  of  their  contract,  and  for  the  benefit  of  the  insolvent's  estate,  with 
a  view  to  secure  the  estates  sold  to  their  own  conditional  vendee  for  the  sum  of 
£35,000  in  case  no  higher  price  should  be  offered.  Whether  this  was  to  be  deemed 
a  reserved  bidding  seems  to  have  been  considered  as  doubtful,  but  it  was  stipulated 
that  Uiere  should  oe  no  other.  By  the  deed,  Lord  Mostyn  was  to  have  a  good  tiUe, 
and  was  not  to  be  bound  by  the  particulars  and  conditions  of  tiie  intraided  sale  by 
auction,  unless  signed  by  himself  or  his  solieitor.  He  was  to  be  released  frcm  his 
conteaet,  if  there  was  any  higher  bidding  and  he  did  not  think  fit  to  bid  ^11  hi^ier, 
and  there  was  the  extraordinary  provision,  that  if  he  bid  higher  than  £35,000,  and 
there  was  no  other  bidding  higher  than  his,  the  estate  should  be  knocked  down  to  him 
at  £36,000.  I  can  scarcely  tniiik  that  the  intention  of  the  parties  was  such  as  the 
words  of  the  clause  purport  to  express  it ;  they  seem  to  be  repugnant  to  the  intention 
to  be  collected  from  other  parts  of  the  deed,  and  if  the  question  had  arisen  between 
the  assignees  and  Lord  Mostyn,  they  might  have  been  able  to  shew,  that  he  was 
bound  to  pay  the  full  amount  of  his  bidding,  even  in  the  case  contemplated  by  the 
clause. 

At  a  meeting  of  the  creditors,  hekl  on  the  first  day  of  October  1838,  it  was 
proposed  and  resolved,  that  the  estate  and  interest  of  the  anignees  should  be  sold  on 
Saturday  the  10th  of  November  then  next,  and  it  was  also  agreed  that  the  sum  of 
£35,000  should  be  fixed  as  a  reserved  bidding. 

This  resolution  was  passed  upon  what  is  stated  to  be  a  full  explanation  of  tiie 
state  of  the  insolvent's  estate ;  [701  and  on  reading  the  several  deeds  executed  by  the 
parties  to  the  arrangement  entered  into  b^  the  assignees,  I  must  consider  that  the 
reserved  bidding,  mentioned  in  the  resolution,  had  reference  to  the  agreement  with 
Lord  Mostyn,  by  which  a  bidding  to  the  amount  of  £35,000  was  secured.  It  seems 
to  have  been  then  thought,  that  the  stipulation  with  Lord  Mostyn  ought  to  be,  or  at 
least  might  be,  deemed  a  reserved  bidding. 

The  sale  took  place  on  the  10th  November  1838.  Particulars  and  conditicms  were 
printed  and  pubfished.  It  was  expressly  stated,  that  the  property  was  to  be  sold 
"  without  reserve ; "  no  referenra  was  made  to  the  contract  widi  iJord  Mostyn ;  die 
conditions  of  sale  were  special ;  not  soch  in  all  respects  as  Lord  Mostyn  was  bound 
h^t  According  to  the  terms  of  the  deed,  unless  tiiey  were  previously  signed  by  him  or 
his  solicitor. 

It  is  said  that  there  were  many  Inddings  at  the  side,  and  that  the  biddings  made  oa 
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the  behalf  of  Lord  Mostyn  ultimately  reached  the  aum  of  £49,800.  The  Defendant 
Mr.  Flighty  by  his  agent  Wall,  bid  X00,000,  and  rigned  the  contraot  as  usual  in  suoh 

On  the  lat  November  1839  Sir  Thomas  Cfaampneys  died,  and  thereupon  the 
interest  of  the  aasigneea,  except  as  to  sums  already  accrued,  ceased. 

The  bill  was  filed  in  April  1840.  It  is  in  form  a  bill  for  the  specifio  performance 
fA  the  agreement,  but  the  object  is  to  compel  Mr.  Flight  to  pay  a  very  uurge  sum  of 
numey  for  a  comparatively  small  consideration  :  to  perform  the  contraot,  which,  in 
consequence  of  the  early  death  of  Sir  Thomas  Champneys,  had  turned  out  te  be  a  very 
losing  bargain. 

171]  Performance  is  resisted  on  several  grounds. 

The  first  is,  the  estate  was  professed  to  oe  sold  without  reserve,  and  was  sold,  with- 
out any  notice  being  given  of  the  agreement  with  Lord  Mostyn,  by  which  a  bidding 
of  £35,000  was  secured,  and  Lord  Mostyn  was  brought  into  competition  with  the 
public,  under  a  private  agreement  with  the  vendors,  wnioh  gave  him  advantages  over 
them.  By  that  a^;reemet)t  faia  risk  was  less  than  others,  who  therefore  did  not  bid  in 
competition  on  fair  and  equal  terms,  or  on  the  unequal  terms,  which  may  always,  and 
eenerally  do  exist  among  persons,  who,  with  evety  variety  of  motive  and  with 
different  degrees  of  knowledge  and  intelligence,  may  be  in  competition  as  to  the  price 
to  be  given ;  but  on  unequal  terms,  in  which  the  advantage  was  given  to  him  by 
jmvate  arrangement  with  the  veodora. 

It  is  said,  indeed,  that  the  advantage  appearing  to  be  given  by  the  deed,  in  respect 
(A  the  title  and  the  couditions  of  sale,  was  not,  in  fact,  possessed  by  Loni  Mostyn^ 
because  his  counsel  had  approved  of  the  conditions ;  and  it  appearing,  that  the  deed 
which  contains  the  agreement  was  not  introduced  into  the  cause,  till  it  was  too  late 
to  allege  and  prove  any  facts,  by  which  the  apparent  effect  of  it  might  have  been 
^versed,  it  might,  if  the  cause  bad  turned  upon  that  point,  have  been  proper  to 
direct  an  inquiry  on  the  subject.  But  independently  of  that  point,  which  is  by  no 
means  immaterial,  I  am  of  opinion,  that  whilst  this  deed  was  in  force,  the  sale  ought 
not  to  hare  been  professed  to  be  nude  "  without  reserve." 

In  one  sense,  there  was  no  reserve ;  a  reservation  of  the  estate  to  the  vendors  was 
Dot  contemplated  or  provided :  the  estate  was  to  be  sold  iu  any  event,  either  to  VrX] 
Lord  Mostyn  or  to  some  higher  bidder;  but,  in  another  view,  "a  reserve"  has  been 
considered  to  mean  a  reserved  Inddin^  or  the  reservation  of  a  right  for  the  vendor  to 
make  a  bidding,  for  the  purpose  of  enhancing  or  keeping  up  tAxt  price  or  preventing 
the  estate  from  being  sold  for  less  than  a  certain  sum.  Now  Lord  Mostyn,  by  his 
agreement,  had  made  it  bis  duty  to  the  assignees  to  advance  the  price  to  at  least 
£35,000,  to  prevent  the  estate  from  being,  or  seeming  to  be  sold  for  less  than  that 
aum,  and  it  does  not  appear  to  me  to  make  any  substantial  difference,  whether  such  a 
bidding  is  made  by  the  vendors  personally,  or  by  their  agent,  or  by  a  person  who, 
for  considerations  moving  from  them,  has  entered  into  a  contract  with  them  to  do  it. 
In  this  case,  after  the  £35,000  had  been  attained  by  successive  bidding  Lord 
Mostyn,  so  far  as  the  price  alone  was  concerned,  might  be  a  fair  competitor  with 
other  bidders.  The  highest  ladder  was  to  be  the  purchaser,  truly  without  reserve ; 
but  the  auction  appears  to  me  to  have  commenced  in  error.  It  was,  from  the 
banning,  tainted  with  reserve,  whilst  it  professed  to  be  "  without  reserve ; "  and 
when  we  add  to  this,  the  situation  in  whictt  Lord  Mostyn  stood,  in  consequence  of 
that  which  the  parties  call  the  entire  contract,  and  the  interest  which  he  had  acquired, 
that  which  he  had  agreed  to  buy  from  Lady  Champneys,  I  think,  that  in  the  absence 
of  any  notice  of  his  agreement,  and  upon  a  sale  professing  to  be  "without  reserve," 
the  auction  was  not  properly  conducted,  and  that  the  contract  thereupon  entered  into 
is  not  a  contract  of  which  the  Court  ought  to  decree  a  specific  performance. 

I  am  of  opinion  that,  upon  these  grounds,  and  without  relying  upon  the  other 
objections  raised  by  the  Defendant,  the  bill  must  be  dismissed  with  costs,  except  [73] 
the  costs  occasioned  by  Flight  repudiating  the  agency  of  Wall,  which  costs  must  be 
borne  1^  Flight. 

Xonc—AfBrmed  by  Lord  Cottenham,  10th  July  1847 :  see  2  Phillips,  372. 


510 


BOBINSON  V.  WALL 


[73]  KoBiMsoM  V.  Wall  akd  Fught.  Fught  v.  Robinson.  Jan,  10,  1847. 

By  the  General  Orders,  the  costs  of  a  bill  of  discovery  are  to  be  costs  in  the  cause, 
unless  the  Court  otherwise  orders.  Held,  that  the  Court  will  not  vary  the  rule, 
merely  because  the  Defendant  does  not  make  the  whole  matters  «  a  bill  of 
discovery  available. 

The  Plaintiff  BoMneon  filed  die  origiiial  bill  for  specific  performaooe  of  an  apee- 
ment  to  purchase  at  a  sale  by  auction,  and  which  at  the  hearing  was  dismiseed  with 

costs.    (See  the  last  case.) 

Flight  had  filed  his  cross-bill  of  discovery  (8  Beav.  22),  insisting  that  at  the 
auction  there  had  been  a  reserved  bidding  and  puffing,  that  the  contract  had  been 
abandoned,  and  that  the  assignees  had  no  right  to  sell,  there  having  been  a  previous 
insolvency. 

At  the  hearing,  the  bill  had  been  dismissed,  on  the  ground  of  a  private  contract 
entered  into  between  the  vendors  and  Lord  Mostyn  previous  to  the  sale,  and  which 
was  proved  by  the  production  of  the  deeds.  The  other  grounds  of  defence  raised  by 
the  cross-bill  were  not  made  effectual,  nor  was  the  other  discovery  used. 

Mr.  Kindersley  and  Mr.  Chandless,  for  the  Plaintiffs,  now  argued,  that  the 
Defendant  Flight  ought  to  pay  so  moch  of  the  costs  of  the  cross-smt  as  related  to 
the  [74]  fraut^  puffing,  abandonment  of  the  contract,  and  the  non-possession  of  a 
saleable  interest  The;y  said  that  the  only  use  which  Flight  had  nude  of  the  dis- 
covery was  the  production  of  the  deeds  between  the  assignees  and  Lord  Mostyn,  and 
that  these  might  have  been  obtaiued  without  suit,  for  the  Plaintiffs  stated  by  Uieir 
answer  to  the  cross-bill  that  no  application  had  been  made  for  their  production,  or 
they  would  have  been  willing  to  produce  them.  That  the  other  grounds  of  defence 
bad  failed,  and  the  discovery  relating  to  them  had  not  been  used,  and  that  if  the 
Defendant  had  limited  his  discovery  to  the  single  point  made  available,  the  great 
expenses  of  the  cross-suit  (the  schedule  to  the  answer  to  which  was  sixty  brief  sheets) 
would  have  been  saved. 

The  Master  of  the  Rolls  [Lord  Langdale}.  The  General  Order  of  the  Court 
(126th  Order  of  May  1845.  Ord.  Can.  335)  says,  that  the  costs  of  a  croea-bill  of 
discovery  are  to  be  oosts  in  the  original  cause,  "unless  the  Court  otherwise  orders," 
which  implies,  that  the  Court  may  make  other  order  to  the  contrary.  Then  comes 
the  question,  in  what  cases  it  is  proper  to  exercise  this  discretion.  I  am  of  opinion 
that  you  cannot  apply  it  in  the  manner  argued,  and  deprive  a  successful  Defendant  of 
the  coats  of  his  bill  of  discovery,  merely  because  he  fails  to  make  the  whole  of  it 
available.  Such  a  proceeding  is  resorted  to,  because  the  Defendant  does  not  know 
what  is  material  for  the  purpose  of  bis  defence,  and  I  can  well  conceive  that  a  bill  of 
discovery  may  be  filed  stating  a  variety  of  points,  and  that  though  subsequent  pro- 
ceedings may  shew  that  it  is  not  necessary  for  the  party  to  avail  himself  of  the  whole 
discovery,  yet  it  may  be  a  very  proper  bill. 

[76]  Is  it  to  be  said,  that  where  the  Plaintiff  himself  has  filed  a  bill  which  he 
cannot  sustain,  the  Defendant  is  not  to  have,  as  part  of  his  costs,  the  expenses  of  a 
cross-bill  of  discovery  filed  for  his  protection,  merely  because  he  cannot  make  the 
whole  available  ?  I  do  not  think  that  this  is  the  principle  on  which  the  Court  acta 

There  is  nothing  to  shew  that  this  bill  of  discovery  was  not  bond  fde  and  properly 
filed.  I  therefore  think,  that  I  cannot  interfere  to  prevent  the  costs  of  the  lull  ^ 
discovery  following  the  rule  laid  down  by  the  General  Order.  The  Plaintiffs  must 
pay  them,  together  with  the  oosts  of  this  application. 
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[76]  Hainis  V,  Taylor.  Not.  19,  20,  23,  25,  1846. 

[&C  on  appeal,  2  Ph.  209;  41  £.  R  922;  11  Jur.  73.  See  Imperial  Gut  lAghi 
and  Cake  Compaui  v.  fFed  London  Jmteiim  Oae  Conmuif,  1867,  58  h.  T.  902  (n.), 
FaUiton  r.  Oxford,  1874,  L.  a  18  £q.  263;  Hmdrda  v.  MoiUagu,  1881,  17  Ch.  D. 
642.] 

lojanction  to  restraio  the  erection  of  gu  works  in  the  vicinity  of  the  Plaintiff's 

residence  refused,  it  being  uncertain,  whether,  upon  the  completion  of  the  works, 

the  manu^ture  of  gas  would  prove  a  nuisance. 
Where  a  work  is  going  on,  which,  thou^  not  in  itself  a  noisance,  will  manifesUy  end 

ia  operations  presenting  snch  a  nuuanoe  as  this  Court  restrains,  this  Court  will 

interfere  at  once. 

A  motion  for  an  injunction  to  restrain  a  contingent  nuisance  was  refused.  Held,  by 
^9  Lord  ChanceUor,  that  the  motion  ought  to  be  refused  witii  oosts,  and  not  stand 
over. 

This  waa  a  motion  for  an  injunction.  The  Plaintiff,  for  twelve  years,  had  been 
the  owner  and  occupier  of  a  house  and  Umds  at  Kenaal  Green,  on  which  he  had 
expended  considerable  sums. 

A  joint  stock  gas  company  was  established,  called  the  "Western  Oas  Light 
Company,"  for  t^e  purpose  of  manufacturing  gas.  They  purchased  a  piece  of  ground 
within  eighty-eight  yards  of  the  Plaintiff's  house,  and  were  proceeding  to  erect  gas 
works  thereon.  Before  the  works  had  been  completed,  and  before  the  company  had 
[761  attempted  to  manufacture  any  gas,  the  Plaintiff,  conceiving  that  the  proceeding 
would  result  in  a  nuisance  to  himself  and  the  neighbourhood,  by  reason  of  t^e  noxious 
and  offensive  ^ases,  which  usually  escape  in  the  manufacture  of  gas,  filed  ^ts  bill, 
praying  an  injunction  to  restrain  the  company  from  proceeding  in  erecting  and 
establiuiing  buildings  and  works  for  the  making  and  manufacturing  of  illununatine 
gas,  and  aim  irom.  luking  and  manufooturing  such  gas  upon  the  said  plot  or  piece  (u 
ground,  &c. ;  and  that  the  said  Western  Ghw  Light  Company  might  be  decreed  to 
obviate  and  prevent  the  creation  of  the  said  nuisance,  which  would  be  made  by  the 
erection  and  establishment  of  gas  works  on  the  said  plot  or  piece  of  ground,  so 
that  the  Plaintiff's  enjoyment  and  occupation  of  his  said  mansion,  &o.,  might  not 
thereby  be  rendered  less  safe,  wholesome,  and  fit  for  the  Plaintiff's  habitation  than 
the  same  then  was. 

Numerous  affidavits  were  produced  on  both  sides :  those  of  the  Plaintiff  attempting 
to  shew  the  offensive  and  injurious  nature  of  gas  works ;  and  those  of  the  Defendant 
to  shew,  that,  with  care  and  "  certain  other  improvements  "  proposed  by  Mr.  Palmer 
"and  intended  to  be  used  by  the  company,"  disagreeable  odours  would  oe  prevented. 
The  nature  of  tiiese  improvements  was  not  however  stated. 

A  motion  was  now  made  for  an  injunction  as  prayed. 

Mr.  Kinderaley,  Mr.  Turner,  Mr.  Roupell,  and  Mr.  Welford,  in  support  of  the 
motion. 

Mr.  Bethell,  Mr.  Heathfield,  and  Mr.  Webster,  eoniriL 
Mr.  Kindersley,  in  rejdy. 

[77]  The  following  authorities  were  cited-:— SJiss  v.  Hall  (4  Bing.  N.  C.  1 83),  The  King 
v.  Duvey  (S  Espinasse,  217),  The  Jttonuy-General  v.  Johnson  (2  Wils.  C.  C.  87),  The 
Jttomey-Generatv.  Forbes  (2  Myl.  &  Cr.  123),  27u  Attorney-General  v.  Niehol  (16  Ves. 
338),  Semple  v.  The  London  and  Birmingham  Railway  Company  (1  Railway  Cases,  480), 
Hose  V.  Groves  (6  Scott,  N.  C.  645),  Eose  v.  Miles  (4  M.  &  S.  101),  Adon  v.  BlundeU 
(12  M.  &  W.  324),  Flight  v.  Thomas  (10  Ad.  &!E1.  590),  Crowder  v.  TinJcUr  (19  Vesey, 
621.  622),  Bolmson  v.  Lord  Byron.  (I  B.  C.  C.  586),  Hvdson  v.  Maddison  (12  Sim 
416),  EUietaon  v.  Feetham  (2  Bing.  N.  C.  134),  Earl  of  Ripon  v.  Bobart  (3  My.  &  K, 
169^  BoiuPs  ease  (Moore,  238),  Attorney-General  v.  Cleaver  (18  Vesey,  219),  Dvke  of 
QrafUm  v.  HHUard,  mentioned  by  Lord  Eldon  in  I%e  AUomey-Gmaal  v.  Cleaver  (18 
Vesey,  219),  Coakon  v.  IFkite  (3  Atk.  21),  The  King  v.  Russell  (6  B.  &  C.  566),  The 
King  v.  Lbyd  (4  £sp.  200),  Eden  on  Injunctions  (p.  224),  Rose  v.  Groves  (6  Scott, 
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N.  C.  646),  Herbert  v.  Groves,  cited  AldTeiTs  eau  (9  Co.  Rep.  58  a.),  Chalk  v.  JFyatt 
(3  Mer.688),  Fishmonger^  Company  v.  rA«  £a</  /iidta  Compaimf  (1  Dick.  163). 

The  t/LASTER  of  thk  Rolls  [Lord  Langdalel.  I  consider  this  case  to  be  one  ol 
great  importance,  not  only  with  reference  to  toe  Plaintiff,  who  thinks  that  his 
comforts  as  well  as  fats  pnqtwty  are  in  danger  of  being  materially  injured,  bat  also  to 
the  De-[78]-fondants^  against  whom  it  is  asked,  that  they  may  be  prevented  frmn 
making  (as  they  say  tuBj  intend)  a  lawful  use  of  their  property.  I  need  not  uy, 
that  the  public  has  always  the  greatest  interest  in  maintaining  the  rights  of  parties, 
nor  need  I  advert  to  the  advantage  the  community  dwives  from  the  maoufa^re  of 
gas  and  the  labour  employed  in  producing  it. 

The  Plaintiff  is  possessed  of  a  bouse  of  more  or  leas  value,  in  which  he  resides. 
It  is  situate  at  a  moderate  distance  from  the  place  where  the  Defendants  are  entitled 
to  a  piece  of  land,  on  which  they  propose  to  erect  works  for  the  manufacture  of 
illuminating  gas.  They  are  now  in  the  course  of  erecting  those  works ;  no  nuisaooe 
does  or  can  be  supposed  to  arise  from  t^e  buildings  whidi  are  intended  to  be  erected. 
If  ^ere  is  any  danger  at  all,  it  must  be  from  process  of  manufseturing  ga%  for 
which  purpose  these  buildinss  are  intended.  The  buildinga  are  not  now  completed; 
the  manufacture  of  the  gas  has  not  only  not  yet  commenced,  but  will  not  eommenoe 
nntil  the  month  of  March  next.  The  result  of  whiefa  is,  that  tiie  damage,  ot  the 
injury  ai^nehended  by  the  Plaintiff,  is  proepeotire,  future,  contingent ;  it  is  not  a 
mischief  now  existing. 

I  do  not  think  the  case  new  in  principle,  for  I  agree,  that  if  a  work  is  ^ing  on, 
which,  though  not  a  nuisance  in  itself,  must  manifestly  end  in  operations  which,  whea 
carried  into  effect,  will  present  that  species  of  nuisance  in  respect  of  which  this  Court 
acts  and  gives  relief,  the  Court  will  at  once  interfere.  It  is  new  in  its  circumstances 
in  this  respect,  that,  as  far  as  I  am  aware,  there  is  no  instance  in  which  there  has  not 
been  some  work  commenced  capable  in  its  nature  of  bein^  made  the  [79]  subjet^ 
of  a  legal  proceeding,  except  perhaps  the  case  of  CrowderY.  TtaJder  (19  Vesey  617).  In 
the  other  oases  something  had  been  bwun,  upon  which  the  Court  might  relr  as  a 
matter  of  fact,  and  which  mi^t  at  onoe  be  made  the  subject  of  trial  f  have  looked 
with  some  care  to  find  instances  to  the  oontrai^,  but  I  have  found  none  on  which  I 
could  at  all  rely.  The  only  one  where  it  is  distmctly  stated  by  way  of  dietm  is  the 
case  of  the  ancient  lights ;  and  all  the  cases  which  have  since  occurred  have  beea 
more  or  less  connected  with  a  trial  to  be  had  at  law.  I  do  not  mean  that  a  verdict 
must  necessarily  be  first  obtained ;  because  where  trials  are  directed  to  ascertain  the 
right  to  relief,  this  Court  will  vary  its  order  according  to  circumstances.  In  some 
cases,  this  Court,  impressed  with  the  dan^r  of  letting  the  matter  proceed,  will  stop 
it  in  the  meanwhile ;  and  in  others  it  will  not  inteitere  with  the  works  until  the 
result  of  the  trial  is  known.  The  Court,  under  different  ciroumstanoes,  will  set 
differently.  The  principle  on  which  it  acts  in  these  cases  is  clear ;  it  has  in  itself 
a  jurisdiction,  not  to  determine  what  is  or  is  not  a  nuisance,  but  to  protect  the  legal 
right  which  persons  have  to  avoid  nuisances,  in  a  way  which  Courts  of  law  cannot 
do,  namely,  by  preventing  it  for  tbe  future;  and  where  the  Court  sees  tiiat  the 
nuisance  is  sneh,  that  damages  given  at  law  will  not  do  justice  to  the  party,  it  will 
interfere  b^  administering  its  preventive  process. 

It  is  said,  and  I  think  not  unjusUy,  that  if  a  trial  cannot  be  had,  as  in  this  esse, 
and  yet  it  is  clear  and  apparent,  that  the  act  about  to  be  done  is  such  as  must 
necessarily  give  the  other  party  a  right  to  redress  and  to  further  protection,  this 
Court  will  interfere  at  once ;  [80]  anal  certainly  do  not  mean  to  say  that  this  Court 
might  not  have  jurisdiction  to  do  so :  but  you  must  have  two  things :  first,  the 
impossibility  of  proceeding  to  trial  at  law;  and,  secondly,  the  certainty  that  mischief 
will  ensue  from  the  act  proposed  to  be  done,  in  order  to  induce  the  Court  to 
interfere  beforehand. 

This  brin^  us  to  the  question  really  to  be  considered  here.  At  an  early  period 
of  this  case,  1  felt  myself  justified  in  asking,  whether  it  had  ever  been  determined 
at  law,  that  the  erection  of  gas  works,  or  rather  the  carrying  on  the  manufacture  of 
gas  was  to  be  deemed  a  nuisance.  No  instance  has  been  produced,  but  it  hss 
been  said,  that  the  reason  is,  because,  in  every  instance  where  the  attempt  has  been 
made  to  obtain  legal  redress,  the  parties  have  somehow  or  other  been  satisfied.  I 
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MD,  however,  only  rest  on  this  fact,  that  it  has  not'  yet  been  determined,  in  any  legal 
proceeding,  that  the  manufacture  of  gas  is  a  nuisaoce.  I  have  been  rather  astonished 
to  hear  the  eflPects  of  ^  works  treated  as  nothing.  Every  man,  in  these  days,  must 
luve  sufficient  experience,  to  enable  him  to  come  to  tliie  conclusion,  that,  whether 
a  nuisance  or  not^  a  sbb  manufactory  is  a  very  disagreeable  thin^.  Nobody  can 
doubt  that  the  volatue  products  which  arise  from  the  distillation  of  cool  are 
extremely  offensive :  it  is  quite  contraay  to  common  experienoe  to  say  they  are  not  so. 
Erei^  man  kaom  it ;  bat  whether  ukey  are  such  as  will  l^ally  and  necesnrily 
ooostitute  a  nuisance  is  quite  a  different  question.  The  scientific  witnesses  for  the 
Defendants  do  not  deny  that  the  products  are  very  offensive ;  but  the  question  they 
raise  ia,  whether  thoee  products  cannot  be  so  governed,  or  their  escape  so  avoided,  as 
to  prevent  their  becoming  offensive  to  the  neighbouring  country,  property  and 
inhabitants. 

[81]  One  of  the  witnesses  for  the  Defendants  even  says,  "  that  there  is  nothing 
more  offensive  in  gas  works  than  in  many  fires  which  are  burnt  in  any  crowded 
town."  He  goes  even  considerably  further,  for  he  expresses  his  belief,  that  those 
products,  however  offlensive,  produced  by  the  manufacture  of  gas,  are  oi  such  a  nature 
u  to  counteract  and  correct  other  offensive,  injurious  and  noxious  matter  in  the  sir, 
creating  fever  and  miasma,  &c. ;  so  that,  according  to  the  opinion  of  that  gentleman, 
the  manufacture  d  gas,  and  permitting  the  escape  of  these  offensive  products,  would 
be  a  sanatory  {ffocess.  I  have  no  doubt  that  this  is  his  view  of  it :  but  as  he  is  not 
supported  by  other  witnesses,  and  states  that  which  is  quite  contrary  to  one's 
common  feelings  on  that  subject,  I  cannot  say  I  incline  much  to  that  opinion. 
Nevertheless,  the  progress  of  science  may  find  the  means  of  making  those  things 
which  are  now  noxious  enter  into  other  combinations  which  may  be  rendered  not 
only  innocent,  but  capable  of  very  great  commercial  use.  I  am  persuaded  that  it  is 
not  impossible ;  but  that  is  quite  another  question  from  whether  it  has  been  done, 
and  whether  there  is  now  an  immediate  prospect  of  doing  it.  We  have  the  evidence, 
in  this  case,  of  some  very  able  men,  who  tell  us,  that  in  their  opinion,  those  noxious 
and  disagreeable  qualities  may  be  entirely  got  rid  of  or  altogewer  suppressed :  that 
the  noxious  products  may  be  totally  shut  up  in  closed  vowels,  and,  so  iur  as  they  are 
not  capable  of  being  so  shut  up,  may  be  made  to  enter  into  new  combinations  which 
are  perfectly  innocent.    Other  witnesses,  however,  differ  from  them. 

We  have,  therefore,  scientific  men  on  one  side  exio'essing  their  belief  that  this 
thing  can  be  effectoally  done ;  and  scientific  men  on  the  other  side  expressing  their 
belief  that  it  cannot  be  done. 

[82]  Now  Mr.  Palmer  has  not,  for  reasons  which  probably  may  be  quite  justifiable 
to  himself,  thought  it  proper  or  desirable  to  describe  the  means  by  which  he  pro- 
poses to  attempt  this  most  desirable  object ;  the  consequence  of  which  must  neces- 
sarily be,  that  tnose  means  cuinot  be  sifted  and  examined  by  adverse  witnesses.  On 
this  occasion  they  go  for  ver^  little,  on  account  of  ^t  obsoOrity ;  bat  we  find 
witnesses  saying  that  in  practice,  the  improvements  have  gone  to  so  great  a  length, 
that  there  has  been  almost  a  complete  prevention  of  those  noxious  and  deletenoua 

Snalitaea.  If  that  be  sp,  if  ^  is  now  actually  manufactured  in  such  a  way  as  not  to 
B  attended  with  those  injunous  consequences,  then  t^e  proceedings  of  the  Defendants 
sre  not  to  be  stopped  merely  because  they  are  intended  for  a  gas  manufactory. 
If  gas  can  be  manufactured  without  producing  those  deleterious  consequences,  and 
they  arise  merely  from  mismanagement,  the  remedy  will  *  be  to  prevent  the  party 
from  conducting  his  manufactory  in  such  a  way  as  to  produce  them.  But  can  we 
beforehand  that  the  gas  cannot  be  manufactured  without  those  consequences? 
Must  it  not  necessarily  be  the  result  of  experience?  If,  in  a  case  where  a  trial 
cannot  now  be  had,  we  could  say  that  clearly  beforehand,  I  would  be  fax  from  saying 
that  this  Court  would  not  have  jurisdiction  to  prevent  it. 

I  wish  to  make  one  observation  upon  the  time  when  the  Plaintiff  applies.  Sure 
I  am,  that  if  he  had  stood  quietly  by,  and  had  not  adopted  any  process  to  stop  the 
Defendants,  and  after  the  works  had  commenced,  and  were  fonnd  offensive,  he  had 
applied  for  an  injunction  to  prevent  the  Defendants  from  usingthat  which  they  had 
laid  out  so  much  monev  in  making,  he  would  have  been  told  "  Why  did  ^ou  stand  by 
and  see  ua  go  on  without  interfering  before  1 "   There  are  instances  in  which  the 
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(83]  oircumstanoe  of  a  Plaintiff  haTinc  itood  by,  and  allowed  wcvka  to  pnctfili 
A  great  deal  of  money  to  be  laid  ont|  us  been  »  reaMm  for  indoring  toe  Gwrt 

decline  to  interfere. 

On  the  whole,  I  do  not  see  how  I  can  ^^rant  the  injunctara  in  tiiii  itate  of 
^meetiou.  I  am  far  from  ezivesnng  anpr  omnion  whether  the  apprehensiou, 
we  FUuntiff  now  entertains,  may  not,  in  toe  end,  turn  out  to  be  well  foiraded 
the  other  hand,  I  am  as  far  htm.  intending  to  say,  that  the  means  which  an  i 
to  be  resorted  to  by  the  Defendants,  for  the  purpose  oi  preTenting  the  a& 
nuisance,  may  not  he  effectual  for  that  purpose;  I  believe  it  to  be  posnUe; 
whether  it  is  probable  or  not,  is  more  than  I  can  venture  to  say.  In  the  pii 
state  of  tJiin^  with  the  doubt  which  is  haneiag  over  the  matter,  I  do  sot 
I  am  in  the  situation  to  do  that  which  Lord  Bloo 


ilbn  says  he  could  not  do  in 
of  AUomey-Crenerai  v.  Cleaver  (18  Ves.  219),  namely,  treat  the  case  as  if  a  voiditll 
been  obtained  against  the  Defendant ;  and  for  which  reason,  he  decUned  to 
tiie  injunction.   I  decline  to  ^nt  the  injunction  now ;  but  I  leave  die  qoi 
open,  in  order  that  if  the  parties  think  fit,  it  may  be  brought  before  the  Gai 
occasion  may  require. 

The  motion  must  stand  over,  with  liberty  to  the  Plaintiff  to  apply. 

Note. — ^The  Defendants,  oonouving  their  undertaking  injoiioualy  affaetod ' 
motion  standing  over,  appealed  to  the  Lwd  Chancellor,  who,  on  the  1st  of  Fd 
1847,  held  that  the  Plaintifi*a  motion  ought  to  be  refoMd  with  costSL 

[84]   Hitch  v.  Wklm,   Dee.  18,  1846. 

In  1846  an  issue  was  directed  to  try  whether  a  will  dated  in  1825  had  been 
and  published  in  the  presence  of  three  credible  witnesses  A.,  B.,  and  ( 
whether  it  was  attested  by  them.   A.  was  dead,  and  his  signature  wse  [ 

B.  denied  having  signed  the  will,  but  was  disbelieved  by  the  Jw^e  and  jm 

C,  an  ign(»rant  man,  proved  his  attestation,  but  did  not  remenober  the  i 
or  publication  by  the  testatrix.  The  jury  found  for  the  wilL  The  Court, 
the  circumstances,  refused  with  costs  an  application  for  a  new  triaL 

Presumption  in  favour  of  a  will,  apparently  duly  execoted  wlu»re  one  — _ 
witness  was  dead,  the  second  denied  her  signature,  but  was  not  to  be  beliefl 
the  tiiird  was  of  defective  memory. 

The  Plaintiff  claimed  an  estate  in  default  of  appoinlanent  by  Mrs.  Wells, 
in  August  1826.    The  contest  was,  whether  by  a  will,  dated  Uie  19th  of  Api 
she  hod  splinted  the  estate  to  the  Defendants  in  the  cause. 

In  Apnl  1846  an  issue  was  directed  to  try  whether  Sarah  Wells  did, 
19th  of  April  1825,  sign  and  publish  her  will  of  that  date,  in  the  preaenee  < 
credible  witnesses,  that  is  to  say,  one  James  Hazlewood,  Butii  Bartle,  and  1 
Peacock,  and  whether  the  said  will  was  aitetkd  by  the  said  witnesses. 

The  issues  were  tried  before  Baron  AldenKm  on  the  22d  of  July  184fi^ 
verdict  was  found  in  favour  of  the  will 

At  the  trial,  it  appeared  that  James  Haywood  was  dead,  and  bis  signata 
proved  in  the  usuu  way.  Buth  Bartle  denied  her  signature,  and  swore  sh 
not  write  her  name  to  anything ;  that  she  did  not  accompany  Hadewood  i 
room  in  which  it  was  alleged  the  will  was  executed.  And  she  said,  that 
her  mark  to  a  paper  in  the  kitchen  (the  testatrix  being  upstairs  ill  in  bed)^ 
persoDB  were  callcKl  to  prove  that  Buth  Bartle  could  not  write,  and  three 
the  contrary,  and  the  Judge  and  jury  disbelieved  her. 

Peacock,  the  remaining  attesting  witness,  a  labourer  and  marksman,  pron 
he  made  his  mark  to  the  ^1  will ;  but  he  said  he  did  not  remember  fllra.  " 
anything  \  he  did  not  remeinber  the  testatrix  signing  and  he  did  not  rem 


The  will  was  proved  to  have  been  prepared  by  the  attesting  witnen  

the  clerk  of  a  solioitor,  and  the  will  in  terms  coincided  witii  ^e  intentioBi 
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tntatriz  M  declared  to  and  proved  by  a  witness  Hnman.   It  recited  the  settlement, 
and  on  the  face  of  it  had  been  exeoated  in  strict  conformity  with  the  power. 

The  Judge  who  tried  the  cause  wbs  satisfied  with  the  wdict. 

A  motion  was  now  made  for  a  new  trial 

Mr.  Tarner  and  Mr.  Worlled^  in  support  of  the  application,  ugued,  that  no 
eridenoe  had  been  given  ci  the  ai^iatare  in  the  presenoe  of  the  witnesses,  nor  of 
the  publication,  nor  any  safeisfaetory  proof  of  their  attestation. 

They  contended,  that,  inasmuch  as  a  party  was  not  to  be  bound  by  one  action 
•of  ejectment,  so  here,  the  Plaintiff  ought  not  to  be  bound  by  the  finding  <hi  one  trial 
■(rf  an  iflsue,  which  was  a  substitute  for  the  action  of  ejectment. 

Mr.  Busk,  Mr.  Glasse,  Mr.  Aroher,  and  Mr.  Cooke,  eotUrh.  The  Judge  was 
«at3sfied  with  the  verdict,  which  is  a  sufficient  reason  for  not  granting  a  new  trial ; 
GMs  V.  Hooper  (2  Myl.  &  K.  353).  The  instrument,  on  the  lace  of  it^  appears  to 
have  been  properly  executed,  and  the  presumption  is,  that  Hazlewood,  the  professional 
^tleman  who  prepared  it,  saw  that  all  the  legal  requisites  as  to  [86]  formalities  had 
been  eomplied  with.  This  presumption  is  not  to  be  destroyed  oy  the  evidence  of 
Burde,  whom  the  Judge  and  jury  disbelieved,  nor  by  the  want  of  memory,  after 
4  lapse  of  twenty  years,  of  the  witness  Peacock.  If  the  presumption  upon  which 
the  jury  found  was  contrarv  to  the  evidence,  still  even  a  Court  of  law  will  not 
erant  a  new  trial  where  the  Plaintiff  is  entitled  to  recover  in  conscience  and  equity ; 
wmmon  v.  Payw  (4  Term  Rep.  468). 

The  value  of  the  property,  the  length  of  possession,  and  the  death  of  the  other 
witness  form  additional  reasons  for  not  disturbing  the  verdict ;  and  a  party  is  not 
•entitled  to  a  second  trial,  unless  some  ground  be  laid  for  it;  WhUe  v.  Wwan  (13 
Vesey,  87). 

Tm  BiAOTBR  OF  THK  BoLLS  [Lord  Langdalel  The  issue  in  this  case  was  directed 
to  tr^  if  the  instrument,  purporting  to  be  a  will  and  the  execution  of  the  power  of 
■appointment,  was  or  not  duly  signed  and  published,  in  the  [>re8ence  of  the  three  credible 
witnesses  named.  There  can  be  no  doubt  that  ^e  Plaintiff,  who  claims  in  default 
<i  tiie  power  of  appointment^  has  a  right  to  have  it  examined  whether  the  power 
which  msplaces  her  interest  was  dnly  executed.  The  question  is,  whether  I  ought 
to  be  satisfied  with  the  finding  of  the  juty  from  the  evidence  and  inference,  for  uiis 
point  must  be  partly  determined  by  direct  testimony  and  partly  by  inference  or 
presumption.  As  to  the  intentions  of  the  testatrix,  it  is  clear  what  they  were 
according  to  the  purport  of  the  will ;  but  whatever  her  intention  might  have  been, 
it  is  not  to  be  carried  into  effect,  unless  the  power  was  executed  in  the  manner  she 
nraa_^apowered  to  do  by  the  limitations  of  the  settlement. 

[87]  As  to  the  facts  and  inferences  to  be  drawn  from  them,  it  is  necessary  to  state 
"die  cireamstanoes,  in  additicm  to  what  took  place  the  instant  the  will  is  sua  to  have 
■been  executed. 

The  marriage  settlement  was  made  in  1809,  and  it  contains  a  limitation  to  the 
Kaintiff  in  demult  of  the  execution  of  this  power  of  appointment,  by  which  Mrs. 
Weill  had  power  to  pve  the  property  to  whom  she  plrased.  It  seems  that  on  the 
•day  before  it  was  executed,  she  sent  to  her  solicitor,  Mr.  Wilkin,  to  make  her  will. 
She  had,  therefore,  formed  a  desire  to  make  a  will.  She  had  also  sent  for  Mr. 
Human,  who  was  the  executor  of  her  former  husband's  will,  and  it  seems  she  was 
■desirous  that  he  should  be  a  trustee  of  the  will.  Human  arrived  on  the  same  day 
as  Hazlewood,  the  clerk  of  the  attorney.  Human  went  up  to  speak  to  Mrs.  Welu 
Alone ;  she  was  ill  in  bed,  but  not  so  extremely  ill  as  not  to  be  able  to  give  directions 
as  to  her  affairs.  She  was  able  to  attend  to  the  representation  of  Human  :  he  called 
her  attention  to  the  marriage  settlement,  by  which,  in  default  of  appointment,  she 
bad  settied  the  property  on  the  Plaintiff  Mrs.  Hitch.  She  said  she  had  considered 
^uiAt  and  that  she  should  make  her  will  and  g^ve  her  poperty  to  her  daughter  Ann, 
and,  after  her  death,  to  her  children.  He  left  her  and  sent  up  Hazlewood,  of  whom 
he  •speaks  in  the  highoat  possible  terms,  and  I  must  look  on  him  as  a  respectable 
disiDtavsted  person,  and  fought  to  presume  tiiat  he  acted  in  the  business  honestly, 
■according  to  the  best  of  his  understanding. 

Hazlewood  went  up,  stayed  a  considerable  time,  prepared  this  will,  and  then 
-went  down.   Human  had  remained  in  the  house  all  tne  time,  and  they  had  some 
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oonvenation  togatiier.  Human  want  uain,  ud  had  a  [88]  further  conreiaatuHi  with 
her  on  the  subject,  in  whioh  she  stated  most  distinotlj,  uiat  she  did  not  intend  tbe= 
Plaintiff  to  have  anydiin|B^  and  clearly  shewed,  that  l^r  intention  was  as  expreased 
in  t^e  will.  This  having  been  clearly  ascertained  to  be  her  intention.  Human  went 
downstairs,  and  he  ana  Hazlewood  inquired  after  witnesses.  Hadewood  wbb  a- 
sufficient  witness,  having  no  interest  He  had  prepared  Uie  will  recitiDg  the 
settlement  containing  the  power,  and  the  attestation  clause  appears  to  be  in  a 
proper  form.  The  witnesses  were,  Hazlewood,  B.  Bartle,  and  William  Peacock, 
a  labourer.  Human  says  "Hazlewood,  fiartle,  and  Peacock"  went  up.  The  next 
thing  in  point  of  evidence  is  this;  we  find  that  this  will  was  brought  down  by 
Hazwwood  to  Human,  and  Hazlewood  requested  Human  to  take  diaige  of  it 
Human  declined  to  receive  i^  and  desired  him  to  take  it  to  Mr.  Wilkin,  the  aolicitcr 
of  Mrs.  Wells's  family  and  Mr,  Hazlewood's  master.  The  lady  died,  and  soon  after, 
on  the  27th  of  October  1826,  and  under  a  surrender  executed  on  the  same  day  aa 
this  will,  copyholds  which  were  comprised  in  the  deriBe  were  snxrendered,  and  tiie 
Defendant  was  admitted.  This  is  no  proof  of  the  will,  but  a  circumataooe  of 
importance  shewing  the  nature  of  the  transaction.  The  transaction  was  conducted 
in  the  most  open  way ;  and  it  is  clearly  shewn  that  this  was  the  intention  of  tbia 
lady,  and  that  she  was  properly  advised  and  fully  aware  of  what  was  to  be  done 
but  the  (question  remains  whether  it  was  done. 

The  instrument  was  produced  at  the  trial  It  bears  the  signature  of  James- 
Hazlewood  and  Ruth  Bartle,  and  the  mark  of  William  Peacock. 

Hazlewood  Is  dead.  If  all  the  witnesses  had  been  dead  there  would  have  beeni 
no  further  proof  necessary  than  of  their  handwriting.  Here  Hazlewood's  signature 
[891  is  proved  to  be  his  handwriting,  and  is  proved  to  have  been  attached  subseqaent 
to  tne  attestatifm  clause.  The  other  witness,  Bartle,  was  diabelieved,  and,  I  am  bound 
to  say,  on  just  and  suffiotoit  grounds ;  and  I  am  greatly  strengtdiened  by  the  infonna- 
tion  of  the  Judge  who  saw  her  examined,  that  he  ooncurred  widi  the  jury.   If  we 

Elace  Bartle  out  of  the  question,  it  rests  on  the  testimony  of  Peacock,  a  labomw- 
rought  from  thrashing,  to  attest  the  instrument.  He  could  tell  the  contents  W 
the  will ;  but  his  recollection  was  insufficient  as  to  the  execution  by  the  testatrix 
and  the  attestation  by  Bartle.  In  a  case  where  one  witness  is  dead,  another  is  not 
to  be  believed,  and  the  third  witness  cannot  recollect,  everything  in  favour  of  the 
instrument  is  to  be  presumed.  You  cannot  define  what  is  publication  strictly  by 
itself,  bat  if,  according  to  the  ingenious  argument,  it  were  necessary  distinctly- 
to  prove  the  publication  when  it  appears  by  the  attestation,  the  difficulty  mi^t,. 
after  the  lapse  of  time,  be  inaupenble.  Such  direct  and  positive  pnxtf  is  not  required 
by  the  law  in  such  a  case :  when  a  certain  number  oi  things  are  proved  to  have 
been  done,  and  nothing  is  (^ered  to  ^vent  the  natural  presumption,  you  must 
make  the  presumption ;  I  think  you  must  do  it  in  a  case  like  this :  where  <nie 
witness  is  dead,  another  is  not  to  be  believed,  and  the  third  is  an  igmHut  man, 
whose  recollection  fails  him ;  you  must  supply  it  by  presumption. 

I  find  nothing  to  shew  the  jury  relied  on  length  of  possession  ;  and,  on  the  best 
consideration  I  can  give  to  the  case,  I  am  sadsfied  with  the  finding  of  ihe  jniy,  u& 
think  I  ought  not  to  direct  further  inquiry. 
I  must  refuse  this  motion,  with  eoats. 

Nom — See  Gme  v.  Cfawen,  3  Curteis,  151,  Blaise  v.  Knight,  lb.  547,  BwrgoifMV^ 
Shmder,  1  Robertson,  3,  and  In  re  Leach  (per  Sir  H.  J.  Fust),  19th  Apnl  1848. 

[901  FORDYCE  V.  Bbidoes.   April  25,  30,  Map  I,  2,  4,  5,  Nov.  24,  1846; 

M  27,  1847. 

[S.  C.  on  appeal,  2  Ph.  497 ;  41  £.  R.  1035  ;  2  Coop.  t.  Cott.  324 ;  47  £.  R  1160. 
See  also  1  H.  L.  C.  1 ;  9  £.  R.  649.   See  Sdhi^iiry  v.  Denbm,  1857,  S  W.  R.  866.}| 

A  testator  directed  his  trustees  to  invest  his  personal  estate  in  lands  in  Eo^huid  a- 
Scotland,  the  limitations  of  which  were  to  be  different.  Held,  tlu^  this  vas  a 
diseretion  of  snoh  a  nature,  that  this  Court  could  not  execute  it. 
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Tdidity  of  a  beq^OMt  in  Bngland  of  personal  estate  to  be  laid  out  in  land*  in  Scotland 
aocordinff  to  limitationB  creating  a  perpetuity. 

A  testator  derised  and  disposed  of  his  English  and  Scotch  estates  in  strict  settlement, 
ud  he  directed  his  trustees  and  the  survivor,  and  the  executors,  adminiBtrators 
and  assigns  of  such  surviTons,  to  invest  bis  personal  estates  in  lands  in  England  or 
Scotland,  to  be  settled  according  to  tbe  uses  of  his  estates  in  those  countries 
respectively.  And  he  empowered  the  person  for  the  time  being  in  possession  of  his 
English  estates,  or  his  guardian,  to  appoint  new  trustees,  who  were  to  have  the 
same  powers  as  the  old.  After  the  testator's  death,  the  principal  part  of  the 
property  was  invested  in  Scotland.  In  1833,  the  trustees  being  all  dead,  the 
representative  of  tbe  survivor  dedined  to  act  The  English  estate  then  stood 
limited  to  A.  an  infant,  in  tail,  with  remaindera  over,  and  the  Scotch  estate  to  A. 
for  an  nnaliraable  estate  in  fee,  with  remainders  to  his  heun  male,  with  remainders 
to  K,  C,  D.,  &c,  the  PlaintifF  and  others,  for  nmilar  unalienable  estates  in  succes- 
sion. In  1838  A.  filed  a  bill  against  the  representative  the  surviving  trustee 
and  against  B.,  and  some  other  parties  coming  subsequent  in  the  Scotch  estate  to 
the  Puiintiff,  but  omitting  the  Plaintiff,  insisting  that  too  much  of  the  personalty 
had  been  invested  in  Scotland.  R  appeared  voluntarily  and  put  in  his  answer. 
Before  the  decree,  A.  had  a  guardian  appointed,  and,  by  the  decree  made  in  1833, 
the  existing  trustee,  at  his  own  request,  was  discharged,  and  the  Master  was 
directed  to  appoint  new  trustees ;  and  it  was  declared,  that  the  uninvested  personalty 
ought  to  be  invested  in  England.  A.  afterwards  executed  disentailing  deeds,  ana 
<dvtaiDed  payment  of  the  whole  fund.  By  the  death  of  A.  and  the  other  preceding 
persons  without  issue,  the  Plaintiff  became  entitled  in  possession  to  the  Scotch 
•estates,  and  he  thereupon  instituted  diis  suit  to  be  relieved  from  the  decree  of 
1633.  H^d,  that  he  was  not  bound  by  that  deeree,  and,  secondly,  that  he  was 
entitled  to  obtain  relief  by  <»ig^nal  bill. 

The  following  is  a  short  statement  of  the  facts  of  this  case,  which,  however,  will 
be  found  stated  more  in  detail  in  the  judgment  of  the  Court. 

The  testator,  John  Dingwall,  who  was  resident  in  England,  had  real  estates  in 
England  and  Scotland,  and  also  considerable  personal  property.  In  September  1807 
he  executed  a  procuratory  of  resignation,  and  deed  of  disposition  and  settlement, 
■according  to  the  forms  of  the  law  of  Scotland,  by  which  he  settled  the  Scotch  estates, 
atrietly,  upon  various  persons  and  their  heirs,  in  a  mode  [91]  which,  according  to  the 
•Scotch  law,  (Seated  a  series  of  ^teipetoal  fees,  those  in  remainder  being  cajiable  of 
hemg  barred  tiM  persons  entitled  to  the  previous  estates.  By  his  English  wiU, 
■dated  the  I3th  of  Jane  1808,  he  settled  the  English  estates  in  strict  settilement  in  the 
English  form ;  and  he  gave  his  personal  estate  to  his  three  trustees  and  executors, 
-and  he  directed  them  and  the  survivors,  and  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor,  to  lay  it  out  in  the  purchase  of  estates 
in  England  or  Scotland,  and  settle  such  as  should  be  in  England,  on  the  trusts  of  tiie 
English  devised  estates,  and  such  aa  should  be  in  Scotland  upon  the  trust  declared  by 
the  deed  of  tailzie  of  the  Scotch  estates ;  and  that,  until  a  proper  purchase  should  be 
found,  the  personalty  waa  to  be  invested  in  the  public  funds,  or  at  interest  upon  real 
securities  in  England  or  Scotland,  and  the  interest  thereof  was  to  be  paid  to  the  person 
entitled  to  the  rents  of  the  En^sh  estates  so  to  be  purchased,  in  case  the  same  had 
been  then  actually  purchased  and  settled. 

The  will  contained  a  power,  aal^oridne  the  person  for  the  time  being  entitled  to 
the  poesessioa,  or  to  the  actual  receipt  of  the  rents  of  the  devised  estates,  if  of  age,  or 
fOT  his  guardian  during  minority,  to  appoint  new  trustee^  in  case  of  their  death  or 
refusing  to  act ;  and  me  new  trustees  were  to  have  the  same  powers,  capacities,  &c., 
■as  the  old. 

The  testator  died  in  1812  ;  bis  personal  estate  amounted  to  about  £260,000,  of 
which  the  trustees  invested  about  £173,000  in  lands  in  Scotlwad,  uid  £1600  in  lands 
in  England,  and  there  remained  £100,000  uninvested. 

Alter  the  testator's  death,  and  until  1833,  John  Dingwall,  the  testator's  great- 
neiriiew,  was  tenant  for  life  of  [02]  the  English  estates,  and  of  the  estates  to  be 
pnrehased  there,  and  the  institute  under  the  deed  of  tailzie  of  the  Scotch  estates  and 
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the  estates  to  be  parchaaed  there.  He  entered  and  continued  in  poasenoo  uitOI 
death,  in  1833,  leaving  an  only  eon,  John  Duff  Dingwall,  an  infant  aboati 
years  of  age,  who  berame  tenant  in  tail  in  poesession  of  the  Eiu^iah  aititci. 
Scotch  esUtoe,  in  effect,  then  stood  limited  as  folbws:  to  John  DnffKi^ 
remainder  to  his  heirs  male;  remainder  to  Dr.  Arthur  Dingwall  F(Htdyee,ul 
man  aged  ei^hty-eiaht,  with  remainder  to  hia  heirs  male,  with  many  ramaiodent 
none  of  which  coiud,  by  the  Scotch  law,  be  barred.  At  that  time  Art^or  D' 
Fordyce  had  issue  a  son,  William,  who  had  three  children,  Arthur,  WiUiim,! 
Plaintiff  Alexander. 

The  txiistees  had  all  died,  and  Alexander  Crombie,  the  repreaeutaliTa  of 
survivor,  refusing  to  act,  in  April  1833  a  bill  was  filed  by  John  Duff  Diogwil^j 
tenant  in  tail,  against  Crombie,  and  against  Arthur  Dingwall  Fordyce  ana 
Dingwall,  a  remote  remainder-man,  of  the  Scotch  estate,  who  alone  was  withiij 
jarisaictjon ;  and  also  against  other  persons  alle^^  to  be  out  of  the  jmiidi 
The  present  Plaintiff,  howevw,  and  otner  persons  interested  under      Sootcb  < 
were  not  made  parties  to  the  Buit.   The  Dill  alleiged,  that  the  toasts  had  not  I 
properly  executed,  that  the  trurtees  had  invested  a  larger  part  of  the  readoai;! 
in  Scotland  than  they  ought  to  have  done,  and  it  asked  the  Court  to  declan, 
the  estates  in  Scotland  had  been  properly  purchased,  and  whether  it  was 
give  any  directions,  in  consequence  of  the  disproportionate  large  amoont 
residue  invested  in  lands  in  Scotland,  and  that  the  remaining  estate  might  be  in 
in  the  purchase  of  real  estate  in  England. 

[93]  Alexander  Crombie  and  Patrick  Dingwall  were  alone  served  with  a ; 
and  put  in  their  several  aoBwers  without  oath.  Arthur  Dingwall  FoTdytt,j 
eighty-eight  years  old,  was  never  served  with  process,  but  an  appearance  gr^' 
entered  for  him,  and  his  answer  was  put  in  without  oath  or  signature.  In  tbs  i 
he  insisted  that  the  purchases  of  the  real  estates  in  Scotlanc^  out  of  ^ . 
the  residuary  estate  of  the  testator,  had  been  properly  made,  and  ought  sot  \ 
disturbed. 

In  July  1833,  before  the  decree,  Mr.  Gtordon  was  appdnted  guardian  (rf  dwij 
Plaintiff. 

By  the  decree,  dated  the  3d  of  August  1833,  after  directing  cert^n  inqc 
Crombie  was,  at  his  own  request,  discharged  from  being  a  trustee ;  sod  i 
referred  to  the  Master  to  approve  of  new  trustees.    And  it  was  declared  that,  i 
the  circumstances  of  the  case,  and  having  regard  to  the  purchases  of  land  in  i 
made  by  the  trustees,  the  testator's  residuary  personal  estate,  then  n 
uninvested,  ought  to  be  invested  in  the  purchase  of  real  estates  in  England,! 
the  purpose  of  such  investment,  the  parties  interested,  the  new  trustees 
guardian,  were  to  be  at  liberty  to  lay  proposals  before  the  Master. 

The  proceedings  under  the  decree  were  carried  on  before  the  Master 
notice  to  the  Defenduit  Arthur  Dingwall  Fordyce  or  his  sons,  who  wwe  sal 
heirs  of  entail.  Arthur  Dingwall  Forayce  died  at  the  age  of  eiehty-nine  yean< 
2Ist  of  April  1834,  and  a  few  days  afterwards  <the  26th)  the  Master  made  hii  | 
report.  The  uniovested  residuary  personal  estate  appeared  to  be  of  royj 
amount.  The  Master  approved  of  William  Gk>rdon,  Peter  Bose,  and  Jamei 
Alexander  Chidmer  to  be  new  trustees  ;  but  no  proposal  had  been  laid  before  1 
invest  any  part  of  the  residuary  personal  estate  in  the  purchase  of  real  estates  | 

By  the  order,  made  on  further  directions,  on  the  4th  of  June  1854,  it  was  i" 
that  the  estates  should  be  transferred  to  the  new  tnuteea,  and  this  was  done ' 
executed  in  the  following  month,  on  the  28th  and  29th  <tf  July  1834. 

John  Duff  Dingwall  attained  his  age  of  twenty-one  years  on  the  15th  of 
1836. 

In  November  1836  he  executed  disentailing  deeds,  and  on  the  21st  of 
month,  he  petitioned  to  have  the  whole  of  tihe  lunds  transferred  and  paid 
and  by  an  order,  dated  the  24th  of  November  1836,  after  providing  for  the 
of  the  legacy  duty  and  costs,  it  was  ordered  that  the  funds  should  Se  transfe 
paid  to  him  aocoraingly. 

John  Duff  Dingwall  died  without  issue,  in  October  1840,  and  his  property 
vested  in  the  Defendant,  Sir  Henry  Bridges. 
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On  the  30tb  of  Norember  1841  Arbfaur  J)u^;w«U  Fordyoe^  the  eldeit  gnmdBon  of 
Tk.  Artfaor  Dingwall  Fordyoe,  the  party  to  die  oaun,  and  who»  npon  tAis  death 
of  hia  grand&tfaer,  became  the  next  Babatitute  heir  of  the  settled  estates,  filed  his 
bUl  ci  oomplaint  in  this  Court,  prayii^  that  the  decree,  orders,  and  proceedings 
in  the  cause  of  John  Duff  Dingwall  might  be  declared  to  be  irFe^;ular,  and 
that  he  might  be  released  therefrom.  The  cause  was  proeeouted  to  issue;  but 
before  it  was  brought  to  a  hearing,  the  Plaintiff  Arthur  Dingwall  Fordyoe  died 
without  issue ;  and  thereupon,  [95]  and  in  consequence  of  the  predecease  of  his  elder 
brother  William,  the  present  Plaintiff,  Alexander,  succeeded  and  became,  as  substitute 
heir,  entitled  in  possession  to  the  settled  Scotch  estates.  He  filed  this  (uiginal  bill  on 
the  22d  of  July  1844,  ioaisting  that  tite  suit  of  Dingwall  v.  CrembU  was  defective  and 
irregular  for  want  of  necessary  parties ;  [oaying,  iu  effect,  for  a  declaration,  that  the 
decree  and  proceedings  in  the  former  cause  were  irregular,  and  not  binding  upon  him 
and  the  several  Defendants  interested  in  die  estate  of  the  testator.  And  praying- 
farther,  that,  notwitiistuiding  such  decree  and  {woceedings,  proper  directions  might 
new  be  given  to  provide  for  and  secure  the  due  execution  of  the  tmsts  of  the 
testator's  wilL 

Mr.  Kindersley,  Mr.  Turner,  and  Mr.  James  Anderson,  for  the  Plaintiff,  and  Mr. 
Toller,  Mr.  Forbai,  Mr.  Purvis,  and  Mr.  Stevens,  for  parties  in  the  same  interest. 
The  Plaintiff  ia  in  no  way  bound  by  the  decree  of  1833,  or  the  proceedings  in  the 
former  suit  to  which  he  was  not  a  party.  If  he  is  to  be  bound  by  proceedings  taken 
in  his  absence,  it  must  be  either  on  the  principle  that  his  interest  was  represented  hy 
Dr.  Fordyce,  or,  on  the  ground  that  he  was  out  of  the  jurisdiction.  As  to  the  firsts 
it  is  to  be  observed,  that  this  was  not  a  case  of  a  numerous  daas  of  persons  in 
CoeJAum  v.  I^ongum  (16  Yesey,  pi  336),  where  some  are  permitted  to  represent  the 
rest.  Then  had  Dr.  Fordyce  vested  in  him  the  estate  and  interest  of  die  present 
Plaintiff  1  The  position  of  a  Scotch  heir  in  tail  is  not  like  that  of  a  tenant  in  tail  of 
an  EngUsh  estate,  who  has  a  complete  power  over  it,  and  is  regarded  by  this  Court  aa 
the  at»olute  owner,  and  representing  the  in-[96]-heritance  in  a  suit,  so  as  to  bind  those 
in  remainder ;  Uoyd  v.  Jonnes  (9  Yes.  37).  By  the  law  of  Scotland,  as  proved  and 
admitted  in  the  cause,  it  appears  that  Dr.  Fordyce  was  a  mere  tenant  for  life,  having 
no  power  whatevei  to  alien  or  charge  the  estate,  or  bind  his  successors.  It  appears, 
that  the  substitute  heirs  of  entail  successively  enjoy  an  absolute  indefeasible  estate,, 
that  the  entaU  is  not  barrable  or  otherwise  defeasible  by  the  institute  or  substitute 
heirs  of  entail,  or  any  of  them,  or  by  any  other  person  in  any  manner  or  way.  Dr. 
Fordyce,  therefore,  cannot  be  said  to  reiwesent  those  interests  over  which  he  had  no 
control. 

Neidiw  is  the  Plaintiff  bound  in  conseqnenoe  of  his  reBidwoe  out  of  the  jurisdie- 
tion  at  the  lame  the  dewee  was  made.  The  fact  was  neither  all^^  nor  proved  in  the 
soit.  Assuming  it,  however,  to  be  the  faet,  still,  though  the  Court  will  proceed  in  the 
execution  of  trusts  in  the  al»enoe  of  persons  whose  appeuwioe  it  cannot  compel,  and 
will  determine  the  rights  of  those  who  are  present,  and  though  trustees  and  executors, 
acting  under  the  sanction  of  the  Court,  may  be  protected  by  such  a  proceeding,  yeC  a 
decree,  made  under  such  circumstances,  is  no  bar  to  the  rights  of  the  absent  parties, 
whenever  they  come  within  the  jurisdiction  and  assert  their  rights.  Thus,  in  a 
creditor's  auit,  the  Court  may  distnbute  the  fund  amongst  the  next  of  kin  or  legatees, 
but  that  will  not  prevent  absent  creditors  who  have  not  come  in  under  the  decree, 
from  pursuing  their  remedy  against  volunteers  who  have  obtained  possession  of  the 
assets  in  their  absence. 

The  former  suit  was  so  erroneous  in  its  oonstmotion,  so  irregularly  conducted,  and 
the  decree  was  so  inappro-reTJ-injate,  that  even  on  a  simple  rehearing,  it  would  be 
impossible  to  maintain  it.  It  was  made  widi  undue  haste,  upon  an  imswer  of  an  aged 
person  taken  without  oath  or  signature ;  without  the  necessary  evidence  ;  without  any 
inquiries  as  to  the  state  of  the  property,  the  law  of  Scotland,  the  state  of  the  parties 
interested,  or  whether  they  were  or  not  resident  out  of  the  jurisdiction.  But  the 
principal  objections  to  it  are  these : — That  the  necessary  parties  were  not  before  the 
Court,  and  the  deelaration  whidi  the  Court  made  at  tne  hearing  was  altogether 
etrooeous. 

As  to  puties,  we  oratend  that  every  person  interested  in  the  question  whether 
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tiwre  ^ould  be  a  Scotch  or  Enj^Uah  investmeat,  ought  to  have  been  made  partiea  to 
the  Boit  By  the  kw  of  SootiaDd,  if  yon  seek  to  alfoot  an  entailed  estate,  all  the 
nutiee  intereeted  moet  be  iveeent.  So  ''where  a  person  is  seised  of  an  estate  in  fee, 
■aefeasiUe  by  a  conditional  limitatirai,  shifting  use,  or  executory  devise,  the  inheritaDoe 
is  not  represented,  in  this  Court,  merely  by  tiie  person  who  has  Uie  defeasiUe  interest ;  ^ 
Qoodm  V.  WmiauM  (2  Y  &  C.  (C.  C).  &95).  Lord  Redesdale  states  Uie  rule  thus  :— 
"  A  person  in  being  claiming  under  a  limitation  by  way  of  executory  devise,  not  sub- 
ject to  to  any  preceding  vested  estate  of  inheritance  by  which  it  may  be  defeated, 
must  be  made  a  party  to  a  bill  affecting  his  rights ;  "  Bedeedale  (4th  ed.  174),  Siamg- 
Jield  V.  Sabergham  (10  Vesey,  273),  Breol^ieid  v.  Bradley  (Jaeob,  633,  and  Calvert  on 
Parties,  190,  Ist  ecLX  fFri^  t.  Atk^  (Turn.  &  R.  143),  Fmdt  v.  Fiiuk  (3  Yesw  sen. 
491). 

The  declaration,  contained  in  the  decree  of  1833,  that  the  uninvested  persotial 
estate  ought  to  be  invested  in  English  estates,  was  elefirty  wrong;  for 

[98]  1.  The  power  of  selection  was  inseparably  annexed  to  die  <^Bee  of  troatee, 
for  no  trustee  oould  perform  the  other  trusts  witiiout  having  ^e  discretion.  The 
trust  as  declared  by  the  will,  was  given  to  the  <^ree,  and  the  executors,  administra- 
tors, and  assigns  of  the  survivor,  an  expression  considerably  relied  on  in  TUley  y. 
Wolstenhohns  (7  Beavan,  426),  and  Cooke  v.  Crawford  (13  Simons,  91) :  and  the  new 
trustee  to  be  appointed  was  to  have  '*  all  the  same  powers,  capacities,  and  privileges 
as  the  trustee  in  whose  room  he  should  be  substituted."  If  the  testator  intended  the 
new  trustees  to  exercise  the  several  other  powers  given  them  by  the  will,  it  was  uecee- 
sary  that  they  should  possess  the  discretion  to  enable  them  to  perform  Uiem ;  and  if 
the  new  trustees  had  iJie  discretion,  the  Court,  on  appointing  them,  ^ould  have 
abstained  from  making  any  declaration  fettwing  it,  and  ought  expressly  to  hare 
leserved  their  discretion ;  Lu  v.  Youmg  (2  Y.  &  C.  (C.  C),  532),  .fi^Mwtt  v.  Hongmd 
(2  Ambler,  708).  Here  the  Court  not  only  destroyed  tiie  tntsteea*  disereticn^  but 
took  upon  itself  to  exercise  it,  which  we  shall  presently  shew  it  had  no  jurisdiction 
or  authority  to  do. 

On  the  other  band,  if  the  discretion  was  of  that  personal  character,  that  the  Court 
had  not  the  power  of  oommunioating  it  to  the  trustees  appointed  by  itself,  independent 
of  the  power  to  appoint  new  trust^,  then  that  discretion  ceased,  Cole  v.  Wade  (16 
Yes.  44,  1  Sug.  Pow.  (6th  ed.)  151),  and  the  Court  had  no  jurisdiction  to  exercise  it; 
it  being  olearly  settled  that  the  Court  will  not  assume  a  personal  discretion,  intuit  v. 
De  Thuisey  (2  Mad.  157),  French  v.  Davidson  (3  Mad.  396),  Attomey^yOeneral  v. 
Glegg  (2  Ambler,  584),  Eaion  v.  Smith  (2  Beav.  236),  fFaUeer  v.  Walker  (5  Mad.  424), 
Moggndge  v.  Tkaxkwdl  (7  Yes.  36). 

upon  the  cesser  of  the  discretion,  the  Court  should  have  divided  the  fund  between 
the  two  objects  equally.  Attorney-General  y.  Dogleg  (2  £q.  Cas.  Ab.  19fiX  Harding  v. 
Glgn  (1  Atk.  469),  Longmare  v.  Broom  (7  Yes.  124) ;  and  that  witiiout  regard  to  the 
investment  already  made  in  Scotland,  under  the  discretion  vested  in  the  trustees. 

^  The  Plaintiff  not  being  bound  by  the  former  decree  (Gilbert  For.  Bom.  160),  has 
properly  soiuht'relief  by  original  bill ;  Urqukart  v.  Urquhart  (13  Simons,  613,  Redes- 
dale  (4th  ed.)  92,  Story's  Eq.  PI.  280,  281),  Brown  v.  Vermuden  (1  Ch.  Ca.  272), 
O^ome  V.  Usher  (6  B.  P.  C.  20),  and  not  by  supplemental  bill  or  bill  of  review. 

The  trustees  were  irregularly  appointed  in  the  farmer  suit^  and  the  Court  should 
now  direct  the  fund  to  be  Drought  back,  and  either  direct  new  trustees  to  be  regulariy 
appointed,  leaving  them  to  exercise  their  discretion,  or  direct  an  equal  division  of  the 
fund  between  the  two  objects. 

Mr.  Russell,  Mr.  Boapell  and  Mr.  Sidebottom,  for  Sir  H.  Bridgee.  The  Phuntiff 
does  not  allege  that  he  was  ignorant  of  the  proceeding  in  the  former  suit.  He  ought 
to  have  come  earlier,  and  it  would  be  unjust  to  set  aside  all  the  proceedings,  afterthe 
death  of  John  Duff  Dingwall  with-TlOOI-out  issue,  when  any  act  necessa^  to  be  done 
by  him  can  no  longer  be  supplied,  and  when  it  is  manifest  that  the  Court  cannot 
replace  the  parties  m  the  same  situation  as  they  were  in  1836. 

But  First  The  Plaintiff  is  bound  by  the  decree  in  the  former  suit.  He  imputes 
no  fraud  or  collusion ;  and  his  interest  was  substantially  and  properly  represented. 
As  a  rule  of  convenience,  the  Court  admits  the  principle  of  representation,  as  in  Uie 
ease  <tf  Harvey  v.  Harvey  (4  Beavan,  216).   The  Court  seeing  the  inter«t  substantially 
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and  tR^operly  reivesentedf  [uraoeeda  to  make  a  decree  which  in  pf^i^  binding, 
sabject  to  be  reversed  on  the  ground  of  fraud  or  error.  But  the  Plaint^  cannot  say, 
"  I  was  not  a  party,  and  the  whole  proceeding  is  void,"  and  reopen,  as  of  course,  all 
that  the  Court  has  done.  This  was  a  case  of  all  others  in  which  the  principle  of 
representation  ought  to  have  been  adopted ;  for  if  Dr.  Fordyce  did  not  represent  all 
the  persons  subsequently  interested  in  the  Scotch  estates,  it  was  impossible  to  repre- 
sent them  at  all,  for  all  persons  to  all  time  who  may  become  interested  in  the  estato 
would  be  necessary  parties.  They  would  be  changing  daily  by  deaths  and  births,  and 
the  suit  constituted  on  that  principle  could  never  m  finally  disposed  of.  Again,  if 
the  former  suit  was  not  binding,  neither  can  the  {vasent  suit  be ;  for  any  parties  who 
may  hereafter  become  intorested  may  equally  say,  "  I  was  not  a  party,  and  am  not 
bound  \>y  the  proMeding." 

Dr.  Fordyce  represented  the  whole  estate.  He  was  not  simply  tenant  for  life,  but 
the  whole  inheritance  was  vested  in  him,  though  he  was  restrained  from  disinheriting 
his  issue :  and  even  now  the  PlaintifiP  himself  claims,  [lOlj  in  the  charoctor  of  his  heir, 
the  very  estato  and  interest  at  that  time  vested  in  his  ancestor  Dr.  Fordyce. 

It  is  said,  that  he  could  not  bind  his  issue  or  those  in  remainder.  That  might  be 
true  as  reeirded  any  deed  executed  by  him,  but  it  does  not  apply  to  matters  of 
record  or  decrees.  It  is  admitted  that  parties  can  be  bound  by  a  decree  against 
an  infant  touaiit  in  tail. 

[The  Master  of  thz  Rolls.  Is  there  any  ease,  in  which  an  infant  tenant  in 
tail  agunst  whom  a  decree  hod  been  made,  dying  before  attaining  his  majority,  the 
parties  in  remainder  have  been  held  bound  f| 

We  have  not  found  sudt  a  ca8e<(l) 

It  is  objected  that  the  Plaintiff  was  not  made  a  party ;  but  he  was  properly 
omitted,  because  at  that  time  he  had  no  interest  in  the  estato;  he  was  a  mere 
expectont  heir,  having  merely  a  ipes  successionis,  and  might  have  demurred.  Again, 
Lord  Bedesdale  says  (page  173  (4th  ed.)),  "contingent  limitations  and  executory 
devises  of  persons  not  in  being  may  in  like  manner  Iw  bound  by  a  decree  against  a 
person  claiming  a  vested  estate  of  inheritance."  If  the  principle  applies  to  persons 
not  tft  esse,  in  consequence  of  the  impossibility  of  brin^n^  them  before  the  Court,  it 
will  equally  applv  to  a  case  of  a  person  out  of  the  jurisdiction  whose  appearance 
oonld  not  formerly  be  compelled.  Haddock  v.  Tkomlinxm  (2  S.  &  S.  219),  AtUtmey- 
Qmeral  [102]  v.  BaM  CoU,  (9  Mod.  407),  Jitomey  OenereU  v.  Duke  of  Marlborough 
(3  Mad.  498). 

The  formw  suit  was  accurately  framed.  The  Court  was  not  dealing  with  a  Scoteh 
estate,  but  mth  a  question  of  constouetion  on  an  English  will  of  a  person  who^  thourii 
fA  Scoteh  origin,  is  stated  on  the  face  of  hu  will  to  be  domioilea  in  Enghind.  All 
persons  interested  according  to  English  law  were  present.  It  was  only  necessary  to 
see  that  all  interests  were  properly  and  bond  fide  represented,  and  that  the  case  was 
properly  argued,  and  it  was  not  necessary  for  the  parties  to  have  r^ard  to  the 
intereste  of  the  innumerable  class  of  persons,  who,  under  the  complication  of  Scoteh 
perpetuities,  might  be  or  become  interested  in  the  Scoteh  estates. 

There  was  no  necessity  to  prove  parties  out  of  the  jurisdiction ;  the  fact  was 
known,  and  was  admitted  by  everyone,  and  is  not  now  disputed. 

Se(»ndly.  On  the  merits,  the  decree  was  perfectly  right.  The  trustees  had  a 
personal  discretion  as  to  the  selection  of  estates  in  England  or  Scotland,  which  die 
Court  could  not  control  or  exercise,  and  the  testator  nod  directed  that  the  inter- 
mediate rente  accruing  between  his  death  and  the  exercise  of  the  discretion,  however 
long  that  period  might  be,  should  go  to  the  persons  entitled  to  tiie  English  estates. 
Until  defeated  by  the  exercise  of  this  discretion,  the  personalty  was  therefore  to  be 
regarded  in  the  same  way  as  land  in  England.  When  Dr.  (Zombie,  in  whom  the 
personal  discretion  was  vested,  retired,  there  was  no  one  to  exercise  it.   He  had  no 


(1)  On  this  point  the  following  authorities  were  cited ;  but  nothing  ultimately  turned 
on  it.  Cruise's  Digest,  Recovery,  ch.  B,  sb.  8,  12,  14 ;  Jackson  v.  frarde,  9  Bing.  399 ; 
BadcUffe  v.  EceUs,  1  Keen,  130 ;  Powys  v.  Mamfield,  6  Sim.  637 ;  Frux  v.  Oarver, 
3  Myl  &  Or.  167 ;  Fraa^  v.  Mtxmwmng,  2  Beav.  116 ;  Wall  v.  Bushbg,  1  B«>.  C.  0. 
484. 

R.  in.— 17* 
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authority  to  appoint  new  trustees  and  there  was  no  guardian  who  could  exercise  the 
power  of  appointing  [103]  new  trustees.  The  Court  was  therefore  obliged  to  take 
on  itself  to  appoint  new  trustees.  The  trustees  thus  apptHnted  by  the  Court  became 
ordinary  trustees  of  the  fund,  but  the  Court  was  unaUe  to  clothe  them  with  the 
personu  discretion.  The  result  was  that  Uie  trust  was  full,  but  the  discretion  wu 
extinguished,  and  could  never  be  recreated.  DoyUy  r.  AUomet^eneral  (2  £q.  Gs. 
Ab.  195),  CoU  V.  IVade  (16  Ves.  42,  1  Sug.  Pow.  (6th  ed.),  151).  The  option  being 
at  an  end,  and  incapable  of  being  exercised,  the  persons  entitled  to  the  English  estates 
became  for  ever  entitled  to  the  interest  which  might  accrue  on  the  fund,  and  ccmse- 
quently  to  the  capital.  (Page  v.  Leapinfftoell,  18  Ves.  463  ;  Haig  v.  Stoimey,  1  Sim.  k 
St  487 ;  EUon.  v.  Shephard,  1  Bro.  C.  C.  532.) 

But  if,  under  the  circumstances,  it  became  necessary  for  the  Court  to  exercise  its 
jurisdiction,  in  order  to  point  out  to  the  new  teustees  the  proper  application  of  the 
funds,  then  it  exercised  a  sound  discretion  by  making  the  declaration  it  did. 

It  is  said,  that  the  decree  ought  to  have  directed  the  uninvested  personal  estate 
to  be  divided  equally  between  the  two  investments ;  but  that  is  not  so  if  equality  be 
equity.  It  was  proper  that  the  Court  should  have  remrd  to  the  fact,  that  much 
more  than  half  had  uready  been  invested  in  Scotland,  ai^  so  &r  as  it  eoul(^  to  divide 
the  whole  fond  betweem  uie  two  purposes.  The  Court  was  not  bound  to  divide  it  in 
moieties;  it  placed  itself  in  the  situation  of  the  testator,  who  went  beyond  an 
equality,  and  shewed  a  marked  preference  in  favour  of  the  land  of  bis  domicil,  for 
until  the  investment  in  land  by  the  exercise  of  the  discretion,  he  had  given  the 
income,  not  equally  between  the  two  classes  of  Scotch  and  [104]  English  devisees, 
but  the  whole  to  the  English,  excluding  the  Scotch  altogether. 

[The  Ma£TKB  of  tks  Bolls.  He  could  not  well  avoid  it,  for  if  he  had  given  the 
income  of  the  personal  estate  to  the  persons  entitled  to  the  Scoteh  estates,  the  limita- 
tion would  have  been  too  remote  for  the  English  law ;  he  therefore  went  as  far  as  he 
could.] 

The  cases  cited  as  to  equal  division  do  not  apply,  though  the  Court  may  adopt 
the  minoiple  of  equal  division  as  between  an  ascertained  class  of  persons  equally 
entitled ;  ^et  the  same  nineiple  has  never  been  applied,  when  trustees  have  an  option 
of  applioation  not  to  different  classes,  but  to  different  purposes  combining  the  several 
classes.  The  Court  in  such  cases  must  exercise  a  discretion.  The  practice  of  the 
Court  is  to  keep  property  within  its  jurisdiction,  and  it  at  all  times  infers  an 
English  to  a  foreign  investment.  The  testator,  though  of  Scotch  origin,  appears  to 
have  been  domiciled  in  England.  He  is  described  in  his  will  as  of  the  county  (A 
Surrey,  and  the  Court  in  deaUng  with  his  property  will  not  select  an  investment,  by 
which  his  propertp^  will  be  subject  to  a  perpetuity,  contrary  to  the  policy  of  £^lin 
law.  A  party  entitled  to  money  to  be  laid  out  in  leuid  may  forbid  the  investment,  and 
take  the  money  ;  but  this  cannot  be  done,  if  the  fund  is  to  be  dogged  with  a  tanist 
creating  a  perpetuity. 

It  is  a  serious  question  whether  Uiis  is  a  1^1  trust  at  all,  for  if  the  limitations,  in 
the  deed  of  entail  and  the  legal  effect  of  them  bad  been  aet  out  on  the  hue  id  the  will, 
and  tbe  personalty  given  to  several  trustees  to  like  uses,  it  would  be  evidaotly 
contrary  to  the  policy  of  English  law  and  void. 

[106]  [The  Master  of  the  Bolls.  There  are  many  cases  in  which  a  bequest  of 
money  to  be  laid  out  in  land  in  Scotland  for  a  charity  has  been  held  vidid,  though  it 
would  have  been  held  void  if  the  testator  had  directed  it  to  be  so  laid  out  in 
England.] 

Lastiy,  the  frame  of  the  present  record  is  informal.  The  Plaintiff  should  either 
have  filed  a  supplemental  bil^  in  order  to  appetd  from  the  former  decree,  or  should 
have  filed  a  bill  in  the  nature  of  a  bill  of  review  and  shew  error ;  Q^ard,  v.  Rod 
(I  Sch.  &  Lef.  386),  is  an  authority  for  the  former  course,  where  it  is  said,  "As 
appeal  lies,  at  the  suit  of  a  tenant  in  tail  in  remainder,  against  a  decree  aflb^itiff  his 
rights  bad  against  a  {hkh*  tenant  in  tail.  And  soch  remainderman  in  tail  may  nle  a 
Bupplementaf  Inll  to  make  himself  party  to  the  former  suit,  for  the  purpose  of 
appealing."  Lord  Redesdale  after  stating  that  a  decree  against  tJie  first  person  in 
being  in  whom  an  estate  of  inheritance  is  vested,  will  bind  those  in  remainder  or 
reversion,  says,  "It  has,  therefore  been  determined,  that  a  person  so  antatied  in 
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remainder,  and  afterwards  becoming  entitied  in  ponession,  mav  appeal  from  a  decree 
aude  against  a  person  baving  a  prior  estate  of  imietitaDce,  onaMmet  avoid  &e  effect  of 
ihe  decree  by  a  new  bilL"  (Bedesaate  (4th  edA  173.)  As  to  the  proceeding  by  bill  in 
tbs  nature  of  a  bill  of  review,  Lord  Bedesdiue  observes  {lb.  92),  "  If  a  decree  is  made 
against  a  person  who  had  no  interest  at  all  in  the  matter  in  dispute,  or  had  not  such 
an  interest  as  was  sufficient  to  render  the  decree  against  him  binding  upon  some 
persons  claiming  the  same  or  a  similar  interest,  relief  may  be  obtained  against  error 
in  the  decree  by  a  bill  in  the  nature  of  a  bill  of  review.  Thus,  if  a  decree  is  made 
against  a  tenant  for  life  only,  [106]  a  remainder-man  in  tail  or  in  fee  cannot  defeat 
the  proceedings  against  the  tenant  for  life,  but  by  bill,  shewing  the  error  in  the 
decree,  the  incompetence  in  the  tenant  for  life  to  sustain  the  suit,  and  the  accruer  of 
his  own  interest,  and  thereupon  praying  that  the  proceedings  in  the  original  cause 
may  be  reviewed,  and  for  that  purpose  that  the  other  party  may  appear  to  and 
answer  this  new  bill,  and  the  rights  of  the  parties  may  be  properly  ascertained." 
The  same  principle  is  stated  in  Hinde's  Practice  (p.  66). 

The  PUintiff  cannot  treat  the  decree  as  a  nullity  and  proceed  as  if  nothing  had 
happened.  He  was  out  of  the  jurisdiction,  and  was  represented  in  the  suit  by  his 
ancestor. 

This  bill  carefully  avoids  asking  the  Court  to  determine  the  way  iu  which  the 
money  ought  to  ^o,  but  seeks  to  put  it  under  the  control  of  the  trustees  of  the 
Plaintiff's  nomination. 

The  Plaintiff  might  have  saved  considerable  expense  if  he  had  originally  joined  as 
Oo-[4aintiff,  in  the  bill  filed  by  his  brother,  or  if,  atter  his  death,  he  had  taken  up  the 
suit,  andproceeded  by  bill  in  the  nature  of  a  bill  of  review. 

Mr.  ^ndwsley,  in  re|dy,  referred  to  AUonuy-OeMral'  v.  MUl  (S  Russ.  328)  and 
Ohphaid  V.  ffmdrie  (I  B.  G.  C.  671),  to  shew  the  validity  of  a  Ivost  to  invest  money 
in  the  parohase  of  land  in  Scotland  for  the  benefit  of  a  oharity.  ffamU^  t. 
Monghien  (2  Bti.  0.  S.  169)  was  also  referred  to. 

[LOT]  Ths  Master  of  thk  Kolls  said  he  must  £^ve  the  matter  his  oazeful  con- 
sideration before  expressing  his  opinion  on  it 

Nov.  24.  The  Mastkr  of  thk  Bolls  [Lord  Langdale].  This  bill  is  filed  by 
Alexander  Dingwall  Fordyce  against  Sir  Henry  Bridges  and  several  other  persons, 
Frying)  in  effect,  for  a  declaration,  that  the  decree  and  proceedings  in  a  former 
cause,  relating  to  the  same  matters  which  are  in  question  in  this  suit,  were  irregular 
and  not  binding  upon  the  Plaintiff  and  the  several  Defendants  interested  in  the  estate 
<d  John  Dingwall,  deceased,  the  testator  in  the  cause.  And  praying,  further,  thai, 
notwithstanding  such  decree  and  proceedings,  proper  directions  may  now  be  given  to 
provide  for  and  secure  the  due  execution  of  the  txtists  of  the  testator's  will. 

John  Dingwall,  the  testator,  was  a  member  of  a  numerous  Scotch  family,  whose 
common  aneest<n>  was  the  testator's  grandfather,  and  the^  were  distingnished  as  the 
Dingwalls  ctf  Brucklay,  the  Dingwidls  of  Culsh,  and  the  DIngwalls  of  Bannieston. 

The  testator  was  a  member  of  the  Brucklay  branch,  and  had  real  estate  both  in 
England  and  Scotland.  On  the  7th  of  September  1807  he  executed  a  deed  of  tailzie 
of  liis  Scotch  estate,  and  thereby  limited  the  same  to  John  Dingwall,  his  grand- 
nephew,  and  the  heirs  of  his  body,  whom  failing,  to  the  heirs  male  of  the  body  of  the 
deceased  William  Dingwall  of  Culsh,  whom  failing,  to  the  heirs  male  of  the  body  of 
the  deceased  John  Dingwall  of  Rannieston,  whom  failing,  to  the  heirs  male  of  the 
body  of  Catherine  Stewart,  his  grand-niece,  [108]  whom  failing,  to  t^e  heirs  female 
<3l  the  body  of  the  said  deceased  William  Dingwall  of  Culsh,  whom  failing,  to  the 
heirs  fenule  <rf  the  body  of  the  said  deceased  John  Dingwall  of  Rannieston,  whom  idl 
failing  to  his  own  nearest  heirs  and  assignees.  The  deed  is  expressed  in  the  strictest 
tome,  and  with  olanses  irrituit  and  resolutive,  so  as,  by  the  law  of  Scotland,  to  render 
^e  estates  of  the  successive  heirs  substitute  inalienable. 

By  a  subsequent  deed,  a  particular  member  of  the  family  was  excluded  from 
■all  right  of  Buoecasion  under  it;  but  in  idl  other  respects  the  deed  remained 
unaltered. 

On  the  13th  June  1808  the  testator  duly  made  his  will,  and  thereby  devised  his 
En^h  estates  to  James  Ch^er,  Alexander  Crombie,  and  George  Burley,  in  trust 
ior  the  use  of  his  grand-nephew,  John  Dingwall,  jEor  life,  with  remainder  to  the  larustees 
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to  preserve  oontiDgent  remainders,  with  remainder  to  the  first  and  other  sons  of  the 
same  John  Dingwall,  successively  in  tail  miUe,  with  remainder  to  Uie  use  of  the 
daughters  of  the  same  John  Dingwall  in  tail  male,  with  remainder  to  the  use  of  Arthnr 
Dingwall  Fordyce  of  Culsh  (who  was  the  heir  male  of  William  Dingwall  o£  Culah,  and 
the  grandfather  of  the  Plaintiff),  for  hia  life,  with  remainder  to  the  tnutees  to  pnierre 
contingent  remaindon,  with  remainder  to  the  use  of  the  toaa  of  Artiinr  DingwiU 
Fordyoe,  successively,  in  tail  male,  with  manv  oAer  limitations  orer,  and,  ultim^y, 
to  the  testator's  right  heirs.  And  the  will  deokured,  that  if  any  pason  to  whom  the 
testator  had  given  an  estate  tail  should  be  living  at  the  time  of  his  death,  he  revoked 
the  devise  in  tail  male  to  that  person,  and  give  him  or  her,  in  lieu  thereof,  an  estate 
for  life,  with  remainder  to  the  trustees  to  preserve  o<Hitingent  remainders,  with 
remainder  [1091  to  the  use  of  his  or  her  first  or  other  sons,  successively,  in  tail  male. 
And  after  providing  for  the  receipt  of  rents  during  a  minority,  and  the  application  of 
a  competent  part  thereof  for  the  maintenance  and  education  of  the  infant,  the  testator 
directed  the  residue  of  the  rents,  to  be  invested,  in  the  names  of  trustees,  on  Govern- 
ment or  real  seooritieB  in  England  or  Scotland,  so  that  the  same  might  accumiilate, 
and  at  the  end  of  each  such  period  of  aocumulation,  or  sooner,  if  they  should  tiiinlc 
proper,  the  trustees  were  to  convert  the  accumulated  fund  into  money,  and  invest  the 
same  in  the  purchase  of  freehold,  leasehold,  or  copyhold  hereditaments,  to  be  situate 
in  England  or  Scotland,  and  settle  the  lands  to  be  purchased  to  the  uses  and  in  die 
manner  in  which  he  had  before  devised  the  hereditaments  from  which  the  accuniular 
tiouB  proceeded. 

And  the  testator  bequeathed  the  clear  residue  of  his  personal  estate  to  his  trustees 
on  trust  to  lay  out  and  invest  (ke  same  *n  Oie  purchase  of  estates  in  Enghmd  or  Scotland,  and 
to  settle  such  of  the  said  estates  as  should  be  in  England  to  the  uses,  upon  and  for 
the  trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to  the  powers,  provisions, 
and  declarations,  in  his  will  before  limited,  ezKessed  and  declared,  conoeming  the 
estates  thereby  devised ;  and  to  settle  such  ci  the  estates  so  to  be  purchased  as  aftae- 
said  as  should  be  in  Scotland,  to  the  uses  and  upon  and  for  tiie  trusts,  intmts,  and 
purposes,  and  with,  under,  and  subject  to  the  powers,  provisoes,  and  deehuati<HiB» 
and  in  l^e  manner  in  which  he  had  settled  his  estates  at  Rniclday  by  the  said  deed 
of  settlement,  dated  the  7th  September  1S07. 

And  after  giving  directions  for  the  application  of  the  income  of  his  residuary 
personal  estate,  until  proper  purchases  coma  be  found,  the  will  contained  the  follow- 
QlOJ-ing  proviso: — "My  will  is,  in  case  any  of  them,  the  said  James  Chalmer, 
Alexander  Crombie,  and  George  Burley,  or  any  trustee  to  be  appointed  as  hereafter 
is  mentioned,  or  their  or  any  of  their  heirs,  executors,  administrators,  or  assigns, 
shall  happen  to  die,  or  refuse  to  act^  or  become  incapable  of  acting  in  the  trusts  of 
this  my  will,  then  and  in  that  case,  and  as  often  as  the  case  shall  happen,  it  shall  and 
may  be  lawful  to  and  for  the  person  or  persons,  who,  for  the  time  being,  shall  be 
entitled  to  the  actual  possession,  or  to  the  actual  receipt  of  the  rents  of  the 
estates  hereby  devised,  if  such  person  or  persona  shall  be  <n  full  age,  and  in  respeob 
to  females,  whether  they  shall  be  single  or  married,  and  to  and  for  their  guardians 
respectively,  during  his,  her,  or  their  min<nity  or  respective  minorities,  by  deed  or 
writing  to  be  seawd  or  delivered  in  the  presence  of,  and  attested  by  two  or  more 
credible  witnesses,  to  appoint  some  other  person  or  persons  to  be  trustee  or  trusteea 
under  this  my  will,  for  all  or  any  of  the  trusts  hereinbefore  declared,  in  the  room  or 
place  of  the  trustee  so  refusing,  declining,  or  becoming  incapable  to  act ;  and  thereupon, 
all  such  acts,  deeds,  and  things  shall  be  done,  made,  and  executed,  as  shall  be  proper 
or  necessary  for  effiectually  vesting  the  trust  estate  and  premises  in  the  new  trustee 
or  trustees,  either  solely  or  jointly  with  the  surviving  or  continuing  trustee  or  tnistees,. 
aa  the  ease  may  re^uir^  and  every  such  new  trustee  shall  thereupon  have  all  the 
same  powers,  capacities,  and  exemptions  and  privileges  as  the  trustee  in  whose  room 
he  shall  be  substituted." 

The  testator  died  on  the  28th  of  May  1812,  leaving  his  trustees  (who  were  abo 
the  executors  of  his  will),  and  his  grand-nephew  John  Dingwall,  the  first  tenant  for 
life  under  the  will  and  the  institute  under  the  deed  of  tailzie,  him  surviving. 

[Ill]  John  Dingwall  was  let  into  the  possession  of  the  estates  both  &iglish  and 
Scotch. 


Digitized  by 


IIBIAT.US. 


FOBDTOB  V,  BBIDOE8 


525 


The  ezewtan  duly  prored  the  will,  possessed  the  personal  estate,  paid  the  debtsi 
and  had  id  their  hands  a  very  large  residuary  penoiuu  estate,  to  be  applied  on  the 
trusts  of  his  will,  ie.,  to  be  iuvestcK]  In  land  in  England  or  Scotland. 

The  inrestment  was  to  be  made  by  the  trustees  and  executors,  and  the  will  is 
wholly  silent  as  to  the  whole  or  any  proportionate  part  of  the  residue  being  invested 
either  in  England  or  in  Scotland.  An  unlimited  discretion  in  this  respect  seems  to 
have  been  given  to  the  trustees. 

And  yet  the  testator  must  have  well  known,  that  having  regard  to  the  succession 
or  the  continuance  of  the  limitations  which  he  designed,  the  investment  in  the  purchase 
of  lands  in  Soodaud  would  have  an  effect  very  different  from  the  investment  in  the 
parchase  of  lands  in  England ;  and  he  directed  the  purchased  lands  in  Scotland  to  be 
transferred  to  the  uses  in  the  deed  of  tailzie,  and  the  purchased  lands  in  England  to 
be  transferred  to  the  uses  declared  in  his  English  will. 

The  trustees,  however^  were  to  purchase  the  lands  in  England  or  Scotland,  with- 
out any  expressed  or  apparent  restriction  upon  their  discretion,  and  aiter  the  testator's 
death,  they  laid  out  £173,443  in  the  purchase  of  Sct^h  lands,  and  only  £1629  in  the 
purchase  of  English  lands. 

For  twenty  years  and  upwards  after  the  testator's  death,  the  property  was  enjoyed 
by  John  Dingwall,  his  grand-nephew,  the  "institute"  of  the  &;otch  estates.  [112] 
Ihiring  his  lifetime,  (dlthe  trustees  and  executors  died.  The  last  survivor  was 
Alexander  Crombie,  whose  son,  also  called  Alexander  Crombie,  became  his  real  and 
personal  representative. 

John  IMngwall  died  on  the  21st  of  January  1833,  leaving  his  son  John  Duff 
Dingwall,  then  seventeen  years  old,  his  only  child. 

^ere  was  at  the  time  a  very  large  sum  of  uninvested  residuary  estate  of  the 
testator,  which  remained  to  be  invested  in  England  or  Scotland. 

If  John  Duff  Dingwall  had  then  died,  the  whole  trust  would  have  had  to  be 
executed  in  favour  of  Arthur  Dingwall  Fordyce,  the  next  substitute  or  remainder-man, 
{then  a  very  old  man),  and  those  entitled  in  succession  after  him.  The  Brucklay 
branch  of  the  Dingwalls  would  have  been  then  exhansted,  as  it  was  a  few  years 
afterwards. 

As  things  stood,  John  Duff  Dingwall,  the  infant,  was,  as  to  the  purchased  estates 
in  England,  tenant  in  tail,  entitled  in  possession,  and  he  was,  as  to  the  estates  purchased 
Id  Scotland,  the  first  heir  substitute,  without  a  power  of  alienation,  with  a  succession 
to  his  own  heirs  male,  if  any  he  should  have,  whom  failing,  to  the  old  man  Arthur 
Dingwall  Fordyce,  whose  eldest  son,  William,  had  died  a  year  or  two  before,  leaving 
an  eldest  son,  Arthur,  a  seoond  son  William,  and  a  third  son,  Alexander  (who  is  the 
present  Plaintiff)  and  a  aeaX,  many  other  persons  who  might  eventual^  become 
entitled,  some  of  them  as  nnra  mole  of  the  body  of  William  Dingwall  of  Culsh,  and 
others  of  them  as  heirs  male  of  the  body  of  John  Dingwall  of  Kannieston,  with  other 
remainders  over. 

^113]  And  as  to  the  uninvested  residue  of  the  personal  estate,  John  Duff  Dingwall, 
the  infant,  was  entitled  to  have  the  trusts  to  invest  the  same  in  lands  in  England  or 
Scodand  executed,  for  the  benefit  of  himself  and  those  entitled  in  remainder  or 
sranession  to  him,  according  to  the  taws  of  the  two  countries  respectively. 

Not  only  vas  John  Duff  Dingwall  an  infant,  but  he  had  no  legal  guardian,  and 
the  representative  of  the  last  surviving  trustee  desired  to  be  discharged  from  the 
trasts. 

It  was,  tfaeref<»r^  dearly  neoessary  to  apply  to  this  Court  for  the  appointment  of 
a  guardian,  and  for  the  appointment,  or  the  means  of  appointing  new  trustees,  and  if 
no  more  than  these,  and  uie  ordinary  provisions  for  the  protection  of  the  persons  and 
estates  of  infants  had  been  sought  for,  in  the  bill,  which,  in  April  1833,  was  filed,  on 
the  behalf  of  John  Duff  Dingwall,  by  William  Gordon,  his  maternal  grandfather,  the 
tnuts  remaining  unperformed  might,  I  suppose,  have  been  executed  in  the  manner 
directed  by  the  testator. 

Bnt  the  bill  alleged,  that  the  trusts  had  not  been  properly  executed  by  the 
deeeased  trustees :  that  they  had  invested,  in  the  purchase  of  lands  in  Scotland  a 
larger  part  of  the  residuary  estate  than  they  ought  to  have  done,  «id  it  asked  of  the 
Coort  to  declare  whether  tiie  estates  in  Scotland  hod  been  propezly  purchased,  and 


i 


Digitized  by 


526 


FORDTCE  V.  BBIDGBS 


MBUT.Ut. 


whether  it  was  proper  to  give  any  directaons,  in  contMuenee  of  the  di»proporti<Huite 
large  amount  of  the  residue  invested  in  lands  in  Soouand,  and  that  the  remaining 
estate  might  be  invested  in  the  purchase  of  real  estate  in  En^and. 

[114]  From  the  frame  of  tiie  bill  and  of  its  prayer,  it  aeenu  as  if  the  jrieader  bad 
doubts,  whether  the  Court  would  interfere  with  the  discretion  of  the  trustees  in  the 
execution  of  auoh  a  trust  as  this,  and  consequently,  whether  more  oould  be  done  than 
to  supply  the  want  of  trustees ;  but  an  attempt  to  induce  the  Court  to  interfere  was 
plainly  intended  to  be  made,  and  a  question  of  no  small  difficulty  must  have  arisen 
respecting  the  parties  to  the  cause. 

A  determination  by  the  Court,  that  the  uninvested  personal  estate  should  be 
invested  in  English  lands,  would  have  placed  the  whole  in  the  absolute  power  of  John 
Duff  Ihngwall,  if  and  as  soon  as  he  attained  twenty-one  years  of  age ;  a  determinataoD 
that  it  should  be  invested  in  Scotch  lands  would  have  given  him  an  inalienable  estate, 
or  what  may  be  considered  as  equivalent  only  to  a  life^tate,  and  woold,  on  the 
failure  of  his  issue,  have  secured  the  succession  to  tiie  Culsh  Inanch  of  the  family, 
and  on  failnre  of  male  issue  in  that  branch,  to  the  Bannleston  branch  of  the  family, 
and  so  on. 

The  eventual  or  contingent  heirs  substitute  were,  therefore,  materially  intereeted 
in  the  question,  and  it  required  consideration,  whether  they,  or  at  least  such  or  so 
many  of  them  as  were  sufficient  to  insure  an  effectual  discussion  of  the  question, 
ought  not  to  be  made  parties  to  the  suit. 

It  so  happened,  that  only  one  person  interested  in  the  succession  was  within  the 
juriBdiotion  of  the  Court,  and  that  was  Patrick  Dingwall,  a  male  descendant  of  the 
Bannieston  branch,  who  could  be  entitled  to  nothing  under  the  deed  of  tailiae,  untO 
the  male  descendants  of  [116]  the  Culsh  branch  and  prior  sons  of  the  Rannieatoo 
branch  were  exhausted. 

The  bill  was,  in  fact,  filed  aninst  Alexander  Crombie,  the  representative  of  the 
surviving  trustee,  against  Patrick  Dingwall,  one,  but  by  no  means  the  first,  oi  the 
heirs  Bumtitute  of  the  fiannieston  branch,  a^nst  Arthur  Dingwall  Fordyoe,  the  first 
heir  substitute  of  the  Culsh  branch,  and  against  other  persons  alleged  to  u  interested, 
but  who  did  not  appear  to  the  bill.  It  does  not  appear  that  they  were  served  with 
process,  and  I  do  not  think  it  necessary  to  take  further  notice  of  them  on  this 
occasion. 

Alexander  Crombie  and  Patrick  Dingwall  put  in  their  several  answers  without 
oath.  Arthur  Dingwall  Fordyce,  who  was  eighty-eight  years  old,  was  never  served 
with  process,  but  an  appearance  was  entered  for  him,  and  his  answer  was  put  in 
without  oath  or  signature.  In  the  answer,  it  is  indeed  expressed,  that  he  insisted 
that  the  purchases  of  the  real  estates  in  Scotland  out  of  the  proceeds  of  readuary 
estate  of  the  testator  had  been  properly  made  and  ought  not  to  be  disturbed ;  but  I 
am  of  OfBuion,  that  the  suit  was  not  so  constituted,  as  to  afford  any  assurance  tiiat  the 
question  rused  by  the  pleadings  would  be  adequately  and  properly  discussed  and 
argued. 

Before  the  cause  was  brought  to  a  hearing,  William  Gordon  was  appointed 
guardian  of  the  infant  Plaintiff,  and  by  the  decree,  dated  the  third  day  of  August 
1833,  after  directing  certain  inquiries,  Mr.  Crombie  was,  at  his  own  request,  dis- 
charged from  being  a  trustee,  and  it  was  referred  to  the  Master  to  approve  of  new 
trustees.  And  it  was  declared,  that  under  the  circumstances  of  the  case,  and  havii^ 
regard  to  the  purchases  [116]  of  land  in  Scotland  made  by  the  trustees,  the  testator^ 
residuary  personal  estate  then  remaining  uninvested  ought  to  be  invested  in  the 
purchase  at  real  estates  in  Bngland ;  and  for  the  purpose  of  such  investment,  the 
parties  interested,  the  new  trustee  and  the  guardian,  were  to  be  at  liberty  to  lay 
proposals  before  the  Master. 

The  Plaintiff  alleges  that  Uiis  decree  is  not  binding  upon  Urn,  and  thU  he  ia 
entitled  to  be  relieved  from  it  in  the  present  suit 

The  proceedings  under  the  decree  were  carried  on  before  the  Master  without 
notice  to  the  Defendant  Arthur  Dingwall  Fordyoe,  or  his  sons,  who  were  substatuted 
heirs  of  entail.  Arthur  Dingwall  Fordyce  died  at  the  age  of  eighty-nine  years,  on 
the  2ist  of  April  1834 ;  and  a  few  days  afterwards  (the  26th)  the  Master  made  his 
genend  report   It  appeared  that  the  uninvested  residuary  personal  estate  was  ci 
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Terr  large  amount,  that  the  Master  had  approved  of  William  Gordon,  Peter  Bose 
and  Jamea  Alexander  Ghalmer  to  be  new  trastees ;  but  that  no  proposal  had  been 
laid  before  him  to  invest  any  part  of  the  residuary  personal  estate  in  the  purchase  of 
real  estate. 

By  the  order  made  on  further  directions,  on  the  4th  of  June  1834,  it  was  directed, 
that  the  estates  should  be  transferred  to  the  nev  trustees,  and  this  was  done  by  deeds 

executed  in  the  following  month,  on  the  28th  and  29th  of  July  1834. 

John  Dufif  Dingwall  attained  his  age  of  twenty-one  years  on  the  l&th  October 
1836.  If  the  large  funds  in  Court  bad  been  laid  out  in  the  purchase  of  English  lands, 
in  the  manner  authorised  by  the  decree  of  the  3d  of  August  1833,  he  would  have 
been  entitled  to  tfaoee  [1171  lands,  as  tenant  in  tail  in  possession.  He  was,  under  the 
decree,  entitled  to  have  the  money  so  laid  out,  and  he,  without  delay,  took  the 
necessary  steps  to  obtain  possession  of  the  money.  In  November  1836  he  executed 
disentailing  deeds,  and  on  the  2l8t  of  the  same  month  he  petitioned  to  have  the  whole 
of  the  funds  transferred  and  paid  to  him ;  and  by  an  order,  dated  34th  of  November 
1836,  after  providing  for  the  payment  of  the  I^;ao^  duty  and  costs,  it  was  ordered 
t^t  the  funds  shoum  be  transferred  and  paid  to  him  aooordiugly.  This  order  was 
merely  consequential  upon  the  decree,  and  it  admitted  on  the  hearing,  that  it 
altered  no  rignt,  but  must  follow  the  fete  of  the  decree. 

It  is  said  that  John  Duff  Dingwall,  having  obtained  the  money,  laid  out  the  whole 
or  part  of  it  in  the  purchase  of  Scotch  free  land,  in  the  neighbourhood  of  the  Scotch 
lands  piirchased  under  the  trusts  of  the  testator's  will. 

He  made  an  English  will  dated  the  3d  of  July  1840,  and  a  deed  of  disposition 
aocording  to  the  law  of  Scotland,  dated  the  1st  of  September  1840,  and  died  without 
issue  on  the  26tb  of  October  1840.  Thereupon,  by  virtue  of  his  will  and  deed,  his 
Scotch  and  English  estates  became  vested  in  the  Defendant  Sir  Henry  Bridges. 

On  the  20tb  of  November  1841  Arthur  Dingwall  Fordyce  (the  eldest  grandson  of 
the  old  Arthur  Dingwall  Fordyce  the  party  to  the  cause,  and  who,  upon  the  death  of 
his  grandfather,  became  the  next  substitute  heir  of  the  settled  estates)  filed  his  bill  of 
complaint  in  this  cause,  prating  that  the  decree,  orders  and  proceedings,  in  the  cause 
of  John  Duff  Dingwall,  might  be  declared  to  be  irregular,  and  that  he  might  be 
relieved  therefrom.  The  cause  was  prosecuted  to  issue,  but  before  it  was  [118] 
brought  to  hearing  the  Plaintiff,  Arthur  Dingwall  Fordyce,  died  without  issue ;  and 
thereupon  (and  in  consequence  of  the  predecease  of  an  elder  brother  William)  the 
present  Plaintiff  succeeded  and  became  substitute  heir  entitled  in  poaseasion  to  the 
settled  Scotch  estates. 

He  filed  this  bill  on  the  22d  of  July  1844,  and  the  first  questions  are — Whether 
the  Plaintiff  is  bound  by  the  decree  of  the  3d  of  August  18331  and  if  not,  whether 
he  is  endeavouring  to  obtain  relief  in  the  proper  formT  And  I  am  of  opinion  that  he 
is  not  bound  by  the  decree.  I  think  that  the  heirs  substitute  of  the  Culsh  branch,  in 
lueeession  on  failure  of  the  issue  of  the  Brucklay  branch,  had  a  material  and  substantial 
intamt  in  the  question,  whether  the  uninvested  residuary  personal  estate  was  to  be 
invested  in  English  or  Scotch  land,  and  in  the  appointment  of  trustees,  and  t^at 
there  was  not,  in  the  cause,  any  substantial  or  effectual  representation  of,  or  means  of 
protecting  that  interest.  As  far  as  the  persons  entitled  to  it  were  concerned,  tbe 
cause  must,  I  think,  be  considered  as  having  been  heard  ex  parte.  I  know  of  no  rule 
under  which  it  can  be  deemed  that  the  parties  entitled  in  future  succession  can  be 
bound  by  a  decree  to  which  a  person  in  the  situation  of  Arthur  Dingwall  Fordyce, 
ms  a  party,  and  it  appears  to  me,  that  under  such  circumstances,  the  present  bill  is 
in  a  proper  f(»in :  it  does  not  seek  to  alter  a  decree  made  against  the  Plaintiff  himself, 
or  against  any  person  under  whom  he  claims,  and  it  appears,  therefore,  to  be  his 
right  to  seek  relief  by  his  own  bill. 

We  must  therefore  consider,  whether  tJiat  which  was  done  by  the  decree  was 
proper  and  right. 

I  have  before  adverted  to  the  eireumstanoea  of  the  case.  The  testator  had  given 
a  diseretionai^  power  ^19]  to  his  trustees,  and  had  provided  for  the  appointment  of 
new  trustees  in  a  particular  manner.  The  trustees  appointed  by  the  testator  were 
dead,  uid  the  representative  of  the  survivor  declining  to  act,  desired  to  be  discharged. 

Having  given  the  testator's  will  my  best  consideration,  it  appears  to  me,  that,  with 
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the  sanction  of  the  Court,  new  trustees  might  have  been  duly  appointed,  ud  d 
new  trustees  would  Lave  had  the  same  disoretionary  power,  which  was  given  to 
original  trustees  appointed  by  the  testator  himself ;  and  further,  that  such  a 
cretionary  power  as  is  given  by  this  will,  is  not  a  power  which  the  Com^  ia 
absence  or  without  the  assistance  of  trustees,  ought  to  take  upon  itaelf  to 
I  am  inclined  to  think,  that  (except  by  taking  care  that  the  perscms  whtHn  the 
intended  to  ^ve  the  discretion  are  duly  appointed,  and  that  what  is  done  is  d«w 
that  discretaon  fairly  exercised)  the  Court  ought  not  to  interfere  at  alL  The  Gi 
itself  has  no  means  of  ascertaining,  in  such  a  case,  whether  it  is  more  or  less  in 
ance  with  the  will  of  t^e  settlor,  or  with  the  interest  of  the  parties  entitled  uodcr 
dispositions,  that  the  discretion  should  be  exercised  in  favour  of  English  or  Sa 
estate.  The  discretion  cannot  be  subject  to  a  rule  of  equality  or  proportion,  of 
sort,  between  the  estates.  There  seems  to  be  no  tangible  principle  upon  vhi^ 
exercise  of  such  a  discretion,  in  one  way  or  other,  can  be  justified  or  impugned, 
testator  has  given  the  discretion  to  private  hands,  appointed  by  himself,  or 
to  his  own  rule ;  and  it  seems  more  fit  for  the  Court  to  leave  it  in  those  handa. 

The  decree  did  not  direct  any  inquiry  to  be  made  respecting  the  persons  who 
interested,  nor  as  to  [120]  the  eircnmstances  under  whicn  their  intereets  were  or 
not  represented,  the  only  person  who  had  any  legal  authority  to  act  as  trustee 
discharged,  and  new  trustees  were  ordered  to  be  appointed ;  but  do  proriiioi 
made  for  their  being  appointed  in  the  manner  directed  oy  the  will,  and  notwithstii 
the  directions  given,  tne  Court  itself,  in  the  absence  of  any  trustee,  took  upon  i 
zeroise  the  discretion  which  the  tatator  intended  to  be  exercised  by  the  troM 

1  must,  therefore,  declare  that  the  Plaintiff  and  the  other  persons  entitled 
the  trusts  of  the  testator's  will,  are  not  bound  by  the  decree,  made  in  the 
DingwaU  v.  Crombie  on  the  3d  day  of  August  1833,  and  the  proceedings  thovi 
or  any  of  them ;  and  that  notwithstanding  such  decree  and  proceedines,  the  tea 
residuary  perscmal  estate  ought  to  be  laid  out  in  the  purchase  of  lands  in  £n^ 
Scotland,  according  to  the  directions  of  the  will ;  and  that  such  parts,  or  so 
the  funds  and  monies  constituting  the  capital  or  part  of  the  capitel  of  su^  i 
personal  estate,  as  were  in  Court  in  the  month  of  November  1836,  and  were, 
the  order  of  the  24th  day  of  the  same  month  of  November,  transferred  and  pi 
the  said  John  Duff  Dingwall,  were  erroneously  transferred  and  paid  to  him,  and  4 
to  be  restored  and  brought  back  by  the  Defendant  Sir  Henry  Bridges,  out 
assets  of  the  said  John  Duff  Dingwall   And  he  must  be  ordered  to  transfer  i 
the  same  into  Court  accordingly,  snd  either  to  admit  assets  for  the  porpoee, 
account^  &c. 

And  declare  that  the  trustees,  appointed  in  pursuance  and  under  the  direeda 
the  said  decree,  were  erroneously  appointed  ;  and  that  new  trustees  ought  to  be 
appointed  in  the  manner  directed  by  the  said  will ;  [121]  and  refer  it  to  the  " 
to  approve  of  trustees  to  be  appointed  by  the  Plaintiff,  as  the  person  now  entid 
the  actual  possession,  or  to  the  actual  receipt  of  the  rents  of  the  estates  de 
the  sfud  will. 

If  neoessary,  inquire  what  part  of  the  funds  in  Court  in  November  183^ 
transferred  or  paid  to  John  Duff  Dingwall,  consisted  of  capital,  and  what 
amount  and  particulars  thereof,  and  w£it  would  have  become  due  to  the  Plaint 
dividends  and  interest  thereof,  if  the  same  had  not  been  transferred  and  paid  > 

Court. 

If  necessary,  inquire  and  state,  &c.,  what  persons  now  living  are  entitled  is 
substitute  in  expectan<7  to  the  Sootch  estates  settled  by  the  deed  d 

September  1807. 

Note. — ^Upon  appeal  Lord  Cottenham  held,  that  the  Plaintiff  was  not  houa 
the  decree  of  1833,  that  the  discretionary  power  having  ceased  to  exist  b^on 
decree  of  1833,  and  being  then  incapable  of  being  exercised,  the  uninvested 
became  divisible  in  equal  moieties  between  the  two  objects.  He  also  held,  tU 
objection,  that  the  bequest  of  a  fund  to  he  invested  in  a  regular  Scotch  wtA 
v(ud  as  a  perpetuity,  could  not  be  maintained.   See  2  Phillips,  497. 
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[122]  Pebst  II.  Mkddowcroft.  Nov.  11, 12, 13, 15, 16, 17, 1846. 

narriage  was  solenmized  between  A.  and  B.,  but  it  was  declared  void  by  the 
SedesiasticaL  Court.  Some  yeara  afterwards,  a  child  of  A.  and  B.,  en  venhe  ta  mhre 
It  the  time  of  the  sentence,  and  who  necessarily  was  no  party  to  the  proceedings, 
riiimed  pnq)erty  in  this  Court,  as  descendant  of  A.  Held,  firsts  that  he  was  bound 
b  tiie  sentence  though  he  might  avoid  its  effect  b^  shewing  fraud  and  collusion  in 
IwtUQiDg  it ;  secondly,  that  such  fraud  and  collusion  must  be  shewn  to  have  taken 
place  between  the  parties  to  the  proceedings ;  and,  thirdly,  that  proof  that  the  costs 
a  the  imsuccessful  party  had  been  agreed  to  be  paid,  that  witnesses  were  not 
Oamioed,  and  others  not  cross-examiDed,  and  that  aifficulties  were  not  interposed 
rhicb  might  have  been,  did  not,  together,  amount  to  proof  of  fraud  and  collusion. 

in  such  a  case,  the  child,  who  was  bastardized  ny  the  effect  of  the  sentence^ 
IkI  any  means  of  shewing       the  sentence  was  erroneous  1  Semkkt  not. 

This  case  came  before  the  Court  upon  exceptions  to  the  Master's  report.  The 
ation  was,  how  far  a  sentence  of  the  Ecclesiastieal  Court  of  nullity  of  marriage 
I  binding,  in  this  Court,  on  a  child  of  the  alleged  marriage,  who  was  e%  venire  aa 
9  at  the  time  of  the  sentence,  and  no  party  to  the  suit,  it  being  now  alleged,  on 
jbehalf,  that  the  sentence  bad  been  procured  by  fraud,  negligence,  and  collusion. 
iTlie  facts  are  fully  detailed  in  the  judgment  of  the  Master  of  the  Kolls. 
Ur.  Walpole,  Dr.  Phillimore,  and  Mr.  W.  T.  S.  Daniel,  in  support  of  the  excep- 
|i  of  the  claimant  William  Meddowcroft,  cited :  Meddotoa-qft  v.  Gregory  (2  Hag. 
I,  E.  207),  Meddowcroft  v.  Eu^uenin  (3  Curteis,  403,  and  4  Moore,  P.  C.  Cases,  386), 
jjA  V,  Giovan  (1  Yes.  sen.  157),  Brownsword  v.  Edvfords  (2  Yes.  sen.  246),  Hillymrd  v. 
fOum  (cited  2  Yes.  sen.  246),  Meadows  v.  The  Duchess  of  Kingston  (2  Ambler,  756), 
lHuim  V.  PhiUips  (Bum's  Ecc.  Law,  495),  Bobins  v.  GrvkhXey  (2  Wilson,  118,  122, 
%  Dwhess  of  Kingston's  ease  (20  How.  St.  Tr.  355,  2  Smith's  Leading  Cases,  424), 
ti  V.  Jackson  (1  Y.  &  C.  (C.  C),  585),  mison  v.  Brodciey  (1  PhilHmore,  132),  Co. 
t[1231  357  a.,  b.,  Termes  de  la  Ley,  title  Collusion,  Hargrove's  Law  Tracts,  484, 
I  Outierfield  v.  Janssen  (2  Yes.  sen.  125),  Brammg  v.  Eeane  (2  Fhillim.  69), 
SboU  v.  Fis/ur  (3  Curteis,  412),  Plowden,  54  b. 

plr.  Hodgson  and  Mr.  Cole,  for  Few  the  trustee,  and  Huguenin,  the  adminis- 

nr.  Kindersley,  Mr.  Spence,  and  Mr.  Foster. 
Mr.  Turner,  and  Mr.  Elmsley. 

Xha  following  authorities  also  relate  to  the  subject,  several  of  which  were  referred 
^riog  the  argument 

Seawrain  v.  ScoU  (3  Camp.  388),  Blackham's  ease  (1  Salk.  290),  2  Bum's  Eoclesi- 
M  Law  (vol  2,  tit.  Marriage),  Cope  v.  Bwrt  (1  Ha^.  34),  Canons  62  and  63  (Bum, 
L  L  p.  648),  Clem  v.  Baihmet  (2  Strange,  960),  i^%n  r.  Comeek  (2  Phillim.  102), 
irif  md  Another  v.  Gurr  (2  Phillim.  1 6),  Fellowes  t.  Stewart  (2  Phillim.  238  and  267), 
p  V.  DaUon  (I  Addams,  289),  S^er  v.  S^er  (3  M.  &  S.  266),  Jwes  v.  Boa 
ftbew,  225),  The  King  v.  ITie  Inhabitants  of  Burton^upon-Trent  (3  M.  &  S.  637), 
|M2ey  v.  Lamb  (6  Yes.  421),  Revel  v.  Foz  (2  Yes.  sen.  269),  Botnnson  v.  Grant  (18 
■7,  289),  Rogers'  Ecclesiastical  Law  (pp.  516  and  517),  Stanhope  v.  Stanhope  (1 
kms,  93),  Tree  v.  Qmn  (3  M.  &  S.  266),  Standen.  v.  Standea  (1  Peake,  32),  Wake- 
t  T.  WakefiM  (1  Hagg.  394),  Wywn  v.  Davies  (1  Curteis,  69),  [124]  The  King  v. 
[hhohiiamis  of  Tibskelfjl  B.  &  Ad.  190),  The  King  v.  The  Inhmtants  of  BUlingshurst 
i.  &  S.  250),  Frankland  v.  NieJu^  (3  M.  &  S.  259,  n.),  Pougett  v.  Tmkyna  (2  Hag. 
L  Ca.  142,  1  Phillimore,  499),  Mather  v.  Ney  (3  M.  &  S.  265,  n.X  Mayhew  v.  Mayhem 
)L  &  S.  266,  n.),  PougeU  v,  Tomkyns  (3  M.  &  S.  262,  n.),  Diddear  v.  FaueU  (3  Phillim. 
kAUeny.  Wood  (1  Bing.  N.  C.  8),  WyaU  v.  Henry  (2  Hagg.  Cons.  Ca.  215),  Copps 
mm  (1  Phillim.  146,  nX  Wright  v.  Eheood  (1  East,  ^^^^HatfUld  v.  Hatfidd  (5  k 
p.  100),  Da  Costa  v.  nOa  Real  (2  Strange,  960),  Hatpjd  v.  Hatfield  (15  Yiner's 
%  p.  262),  WakefiM  v.  Madeay  (1  Phillim.  134,  n.).  The  King  v.  The  InhaHtants  of 
Wien  (4  Bam.  &  Ad.  640),  Hmmd  v.  Cailiford  (2  Yemon,  662),  1  Oughton,  28, 
(Eed. Law,  479,  Searle  v.  SeairU  (2  Hag.  Con.  Ca.  187),  Dakymple  v.DakympU 


Digitized  by 


Googl 


530 


PBBRY  t7.  BIEDDOWCROFT 


(2  Hag.  Con.  Ca.  54),  26  G.  2,  c.  33,  s.  1,  2,  8,  3  ft  4  G.  4,  o.  76,  a.  19,  Shelford  on 
Marriaee  and  Divoroe,  683,  SuBnem  t.  SulUvcm  (3  FhiUim.  46),  CftwA«tfer  t.  ifor^iHS  ^ 
D<meg<u  {l  Add.  5). 

Thk  Master  of  the  Boll&  This  case  comes  on  upon  exceptions  taken  to  the 
Master's  report,  upon  a  reference  made  to  him  by  an  order  dated  the  30th  day  of 
January  1843,  by  which  it  was  referred  to  him  to  inquire  and  state  to  tiie  Court, 
whether,  there  was  any  male  lineal  descendant  cS.  William  Meddowcroft  the  younger, 
deceased,  living  on  the  7th  July  1843.  Uptm  this  reference,  two  states  of  fusts 
were  laid  before  the  Master  on  behalf  of  WHliam  Med-[125}<loworoftk  the  person 
whose  exceptions  to  the  report  are  now  luider  oonsideration. 

He  claimed  to  be  the  son,  and  in  that  character,  the  sole  lineal  descendant  of 
William  Meddowcroft  the  younger.  The  Master,  upon  the  evidence  produced  before 
him,  has  found,  that  on  the  28th  of  February  1815,  the  ceremony  of  marriage  was 
performed  between  William  Meddowcroft  the  younger,  then  a  bachelor,  and  Maiy 
Gregory,  widow  ;  that  a  suit  of  nullity  of  marriage  was  promoted  in  the  Consistoiy 
Court  of  London  by  William  Meddowcroft  the  elder,  the  father  of  William  Meddow- 
croft the  younger,  against  Mary  Gregory,  in  the  suit  alleged  to  be  falsely  calling 
herself  Maiy  Meddowcroft,  and  that  by  the  sentence  of  the  said  Court,  made  in  the 
suit  on  the  12th  day  of  July  1816,  it  was  decreed  that  the  marriage,  however  in  fact 
had  and  solemnized  between  William  Meddowcroft  the  younger  and  Mary  Gnurtny, 
was  null  and  void,  to  all  intents  and  purposes  in  law  whatsoever ;  and  be  found  Mary 
Gregory  had  issue  by  William  Meddowcroft  the  younger  one  child,  that  is  to  say,  the 
exceptant,  who  was  bom  on  the  15th  of  January  1817.  He  farther  found,  that 
William  Meddowcroft  the  younger  married  Harriett,  now  Harriett  Huguenin,  in 
September  1829,  and  died  in  November  1836,  without  leaving  any  issue  of  the  laat- 
mentioned  marriage ;  and  bis  finding,  in  the  result  was,  that  there  was  not  any  male 
lineal  descendant  of  William  Meddowcroft  the  younger  living  on  the  7th  (h  July 
1842. 

It  appears  that  this  finding  against  the  claimant  was  founded  upon  tlie  sentence 
of  the  12th  of  July  1816,  by  which  the  marriage  of  the  olatmuit's  father  and  mc^er 
was  deolared  to  be  null  and  void,  and  that  although  the  claimant  alleged  and 
attempted  to  prove,  and  now  says  he  has  proved,  that  the  sentence  was  [128] 
obtained  by  fraud  and  collusion,  and  endeavoured,  by  that  means  to  induce  the 
Master  to  disregard  the  sentenoe,  he  did  not  succeed,  and  in  the  oonclusion  the 
Master  was  against  him. 

The  exceptions  in  this  case  allege,  in  the  first  place,  that  the  sentence  ought  not 
to  be  used  against  him,  "  by  reason  that  the  same  was  obtained  by  fraud  aad 
collusion,"  and,  secondly,  that  the  Master  ought  to  have  found  that  the  exceptant 
was  the  eldest  male  lineial  descendant  of  William  Meddowcroft  the  younger,  living 
on  the  7th  of  July  1842 ;  alleging  he  can  prove  that  the  marriage  was  valid.  What 
he  first  undertakes  to  prove  is,  that  the  sentence  was  obtained  by  fraud  and  collusion, 
which  fraud  and  collusion  I  apprehend  must  be  between  the  promoter  of  the  suit  and 
tiie  Defffliduit ;  that  at  least  lias  been  distinctly  stated  upon  authority  (Meddowenfl 
V.  Buguaun,  4  Moore,  P.  G.  Cases,  386) ;  but  it  is  not  very  material  to  consider  it 
npon  the  present  occasion. 

In  order  that  the  case  may  be  understood,  or  rather  that  the  parties  may  knoir 
whether  I  understand  the  facts  of  the  case,  which  is  always  material,  I  think  it  right 
to  state  the  facts  as  they  have  appeared  before  me. 

William  Meddowcroft  the  younger  was  bom  in  the  month  of  March  1796.  In 
the  year  1614  he  was  an  articled  clerk  with  his  uncle  James  Meddowcroft,  then  an 
attorney  and  solicitor.  He  appears  to  have  been  boarded  and  lodged  in  the  same 
house  with  Mary  Gregory,  wlu>  was  about  ten  years  older  than  himself.  That  soon 
after  those  persons  became  acquainted,  a  treaty  for  marriage  took  place  between 
them ;  that  they  agreed  upon  a  marriage,  and  to  apply  to  James  Maddewcroft  for 
his  consent.  It  appears,  that  William  Meddowcroft  the  younger  was,  to  a  very  great 
extent,  [127]  dependent  upon  the  bounty  of  his  uncle,  aud  on  him  rrated  his  hopes 
in  life.  His  consent  was  asked,  and  was  distinctly  refused.  He  not  only  distinctly 
refused  his  consent  to  the  nephew;  but  he  thought  it  his  duty  to  oonmiunicate 
directly  with  Mary  Gregory,  and  he  expressed  to  her  his  dissenti  and  the  great 
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improbalrility  that  there  ever  ooald  be  an  assent.  In  consequence  of  that,  this  project 
of  marriaj^  was  for  that  time,  as  it  is  said,  eiven  up.  After  the  lapse  of  some  time, 
they  aeun  agreed  upcm  maniiun,  not  only  without  the  consent,  but  against  the 
decl&rm  dissent  of  tiie  uncle.  The  marriage  was  prepared  for,  and  endeavoured  to 
be  effected  in  the  most  secret  manner,  the  motive  being  perfectly  obvious,  that  the 
unote  should  not  be  made  aware  of  it,  and  induced  thereby  to  withdraw  from 
nei^ew  that  support  and  those  expectations  otherwise  intended  for  him. 

They  agreed  that  the  marriage  should  be  solemnized  by  banns,  in  a  parish  suitftble 
to  the  purposes  they  had  in  view,  and  Mary  Gregory  sent  a  paper  of  instructions 
for  the  publication  of  the  banns,  by  a  witness  of  the  name  of  Bradley.  That  paper, 
whatever  it  contained,  was  given  into  the  hands  of  the  daughter  of  the  clerk,  whose 
duty  it  was  to  enter  the  banns.  The  contents  were  entered  in  a  private  book  kept 
by  the  clerk,  and  were  afterwards  copied  into  a  public  book  of  banns,  and  the  banns, 
according  to  the  entry  in  the  book,  were  published  in  the  parish  of  St.  James, 
Glerkenwell. 

After  the  third  publication,  and  on  the  day  antoioted  for  the  nuuriage,  the  parties 
met.  There  is  some  disorepancr  as  to  the  time  when  the  discovery  of  any  error  was 
made ;  for  ona  person,  who^  perhaps,  ought  to  know,  says  that  he  cannot  tell  whether 
it  was  before  or  after  the  marriage :  Mary  Gregory  says  it  was  before  tiie  marriage, 
and  another  witness  says,  that  it  was  after  [128]  the  marriage.  Mary  Gregory's 
account  is  this,  that  when  they  met  in  the  vestry  room,  the  public  banns  book  was 
open,  that  William  Meddowcroft  the  younger  saw  the  name  entered,  and  observed, 
that  his  name  had  been  misspelt :  that  it  was  put  down  "William  Widowcroft,"  and 
not  William  Meddowcroft ;  whereupon  (as  Mary  Gregory  says)  it  occurred  to  her, 
that  it  was  not  prudent  that  the  ceremony  should  proceed  with  such  a  mistake. 
She  hesitated  on  tnat  subject.  The  scruples  she  had,  if  any,  were  removed,  as  she 
aays,  by  the  misrepresentation  of  the  clerk,  who  stated,  that  the  mtSHspelling  of  a 
name  was  frequent,  and  frequently  corrected,  and  that  he  would  correct  this,  and  it 
was  corrected  by  «i  interlineation  and  obliteratioD,  and  tiie  first  two  letters  "  Wi" 
were  altered  to  "  Med,"  and  by  that  means  Widowcroft  was  converted  into  Meddow- 
croft. Whether  this  was  done  before  or  aStar  the  clergyman  appeared,  is  perhaps  not 
material,  but  the  clOTgyman  came  during  the  discussion,  and  he  agreed  (as  she  says), 
that  there  would  be  a  perfect  valid  marriage  notwithstanding  this  error.  If  that  did 
take  place,  as  she  says,  it  ie  meet  extraordinary,  to  say  the  least  of  it,  that  any 
clei^man  should  think  and  take  on  himself  to  say,  that  such  an  alteration  as  that 
was  not  material,  and  not  likely  to  affect  the  validity  of  the  marriage.  However, 
she  says,  that  after  the  correction  had  been  made  in  the  book,  the  marriage  was 
solemnized,  and  the  entry  was  made  in  the  register  book  in  conformity  with  the 
real  names. 

After  the  marriage  was  solemnized,  the  parties  cohabited  together,  and  she  saya, 
were  recognised  as  husband  and  wife,  but  by  whom  certainly  does  not  appear.  It 
does  appear  that  she  continued  to  write  in  the  name  of  Gregory,  althou^  if  the 
marriage  were  a  good  mwrriage,  her  real  name  was  Meddowcnnt  It  [1291  does 
appear,  that  after  some  time  had  elapsed,  she  had  some  disagreement  with  ner  alleged 
husband,  but  of  what  nature  or  to  what  extent  it  is  not  easy  to  discover.  She  went 
into  Devonshire,  and  there,  those  disagreements,  whatever  they  might  have  been,  did 
not  prevent  him  from  corresponding  with  her,  and  his  letters  to  her  were  addressed 
to  Mrs.  Jordan.    That  was  in  the  latter  part  of  the  year  1815. 

In  the  month  of  January  1816  things  had  got  to  such  a  state,  that  she  resolved 
to  brave  the  consequences  of  communicating  the  fact  to  James  Meddowcroft,  the 
ancle.  She  called  upon  him,  told  him  what  had  hajmened,  and,  as  she  says,  told 
him  of  the  circumstances  which  had  taken  place  at  the  marriage,  of  t^e  mistake 
which  had  been  made  in  the  entry  in  the  banns  book,  and  that  the  mistake  had  beeu 
set  right  in  Uie  register  book  on  the  ooeasion  of  ^e  marriage.  The  feelings  of  James 
Meddowcroft  do  not  seem  to  have  been  in  Uke  least  degree  softened,  bat  rather  to 
have  been  aggravated  by  this  eommunication.  He  was  very  angry,  and  she  says, 
treated  her  with  great  unkindness.  She  heard  no  more  about  the  nuU>ter  until  the 
next  mouth,  when  she  was  served  with  a  citation  in  a  suit  of  nullity  of  marriage, 
promoted  by  William  Meddowcroft,  the  fether  (rf  William  Meddowcnrft^  the  younger, 
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in  the  CoDsistory  Court  of  the  Bishop  of  London.  This  was  in  FehnuHy  1816.  She 
consulted  Messrs.  Kicholl  &  Bishop^  two  proctors  of  known  lespeetability,  and  gave 
^em  instmctitHis  in  her  own  huidwritinjg^  whether  from  the  dictation  or  instruction 
of  anybody  else  or  not  is  not  very  dearly  expressed.  Her  defence  was,  that  this 
error  in  the  publication  of  banns  or  in  the  entir  of  the  banns  had  arisen  merely  from 
mistake.  Whilst  the  suit  was  pending,  and  before  any  veir  active  steps  had  been 
taken  in  it,  these  parties,  notwithstanding  the  suit,  cohabited  [1301  a^ain  together. 
It  appears  that  in  April  1816  th&r  cohabitation  was  resumed,  and  tneylived  together 
as  husband  and  wife. 

Now  it  is  alleged  here,  and  the  principal  fact  which  the  claimant  has  to  prove  is, 
that  the  proceedings  in  the  cause  were  carried  on  eollusively,  that  there  was  fraud 
and  collusion  in  the  management  of  the  cause,  in  consequence  of  which,  a  true  and 
proper  case  was  not  presented  to  the  Judge.  It  appears  that  she  first  communicated 
wiui  Mr.  Bisho{^  and  afterwards  witii  Mr.  NichoU.  They  took  some  steps  to 
ascertain,  by  her  assistance,  what  was  the  state  of  things  in  the  parish  books,  and 
she  represented  to  them,  that  the  entoy  in  the  parish  book,  ana  the  oitry  in  the 
r^fister  book,  were  both  of  them  correct  and  ri^ht  It  does  not  appear  that,  in  her 
letter,  she  communicated  to  them  that  the  entry  in  the  banns  book  had  been  materially 
wrong,  and  had  not  been  altered  until  after  the  banns  had  been  published,  and  just 
before  the  marriage.  Some  question,  she  says,  was  made  respecting  costs  of  the  suit, 
some  hesitation,  on  the  part  of  Messrs.  Kicholl  &  Bishop,  whether  they  would  under^ 
take  the  defence ;  but  it  does  I  think  appear,  that  she  was  desirous  of  being  protected, 
and  it  is  probable  that  that  was  expressed  with  sufficient  distinctness  in  uie  letter, 
which  has  been  very  often  referred  to,  of  the  month  of  March. 

It  is  said,  that  between  the  months  of  March  uid  June  something  or  other  most 
have  passed,  which  altered  the  views  of  Mary  Gregory  with  respect  to  the  defence 
which  she  was  to  make.  Something  or  other  very  probably  did  pass ;  what  passed 
is  most  material ;  but,  there  is  no  proof  whatever  of  what  it  was.  This  might  have 
passed : — that  it  came  to  the  knowledge  of  Messrs.  p51]  NichoU  &  Bishop,  that  the 
entry  in  the  banns  book  was  not  free  from  alteration ;  but  had  been  altered  by 
interlineation  and  obliteration,  which  might  give  it  a  very  different  effect  from  that 
which  it  would  have  had  if  it  had  been  right  from  the  beginning.  In  the  one  case, 
there  would  have  been  a  presumption  that  the  banns  had  been  published  correctly,  io 
the  other  case  that  the  banns  had  been  published  incorrectly.  That  mi^t  have  been 
so,  if  we  indulge  in  conjecture ;  but  I  am  far  from  saying  it  was  so.  On  the  other 
hand,  I  am  desired,  on  the  behalf  of  this  claimant,  to  conjecture,  that  that  change  in 
the  mind  of  Mary  Gregory  had  been  brought  about  by  a  collusive  and  corrupt 
agreement  between  herseu  (for  she  must  have  been  concerned  in  it,  to  mak&  it  of  any 
avail),  and  the  jwomoter  William  Meddowcroft  the  elder,  or  his  aguit  James 
Meddowcrc^t,  or  William  Meddowvnoft  the  younger  (or  as  it  is  now  all^md  in  re^y, 
with  great  ingenuity  and  abilitv  by  Mr.  Wal{K»e)  with  WiUiun  MeddM>woroft  the 
younger,  by  ^^mes  Meddowcroft,  who  was  acting  as  a^ent  for  the  fnt>moter — that 
there  was  a  collusive  and  fraudulent  agreement  entered  into,  to  present  a  false  case 
to  the  Court,  for  the  purpose  of  uncmly  obtaining  a  sentence  of  nullity  as  to  this 
marriage.  It  does  not  follow,  because  something  or  other  not  explained  led  to  a 
change  in  her  sentiments,  if  there  was  such  a  change  distinctly  appearing,  that 
therefore  it  is  to  be  imputed  to  a  fraudulent  agreement.  It  may  have  arisen  from 
very  good  advice  which  she  received,  that  it  was  perfectly  useless  for  her  to  defend 
that  suit.  The  other  circumstances  relied  on  are,  that  there  was  an  arrangement 
respecting  the  payment  of  costs,  tha^  in  the  suit,  evidence  was  not  produced  which 
might  have  been  produced,  witaiesses  were  not  wosMxamined  who  misht  [132]  have 
been  cross-examined,  difficulties  were  not  interposed  which  might  nave  been.  I 
cannot  say,  I  think  that  any  or  all  of  these  circumstanoes  comlnned  together  do 
amount  to  anything  like  proof  of  a  fraudulent  collusive  agreement,  entered  into 
between  these  parties,  for  the  purpose  of  suppressing  the  truth,  or  representing  to  the 
Court  a  case,  on  which  a  decision  might  be  fraudulently  obtained. 

In  the  meantime,  and  after  the  institution  of  this  suit,  Mai^  Gregory  oontinaed 
to  correspond  in  the  name  of  Gregory  with  her  agent  Mr.  Cox.  She  says,  that  during 
this  time  she  was  subject  to  the  influence  of  her  husband,  whose  cohabitatiott  with 
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her  was  known  to  James  Meddoworoft.  She  also  says  that  her  hushand  represented 
to  her,  that  Messrs.  NiohoU  and  Bishop  would  not  conduct  her  case  unless  the  costs 
were  secured,  and  that  James  Meddoworoft  had  consented  to  guarantee  those  costs. 
It  tarning  out,  after  a  time,  that  she  was  pre^;iian(  of  the  present  exceptant,  and 
eonsequenUT  when  there  was  oomiog  into  the  worid  another  Ming  most  seriously  to 
be  affected  or  the  swtenoe  to  be  {vonouneed  (a  foot  which  she  oommunioated  to  her 
proctorX  William  Meddoworoft  the  younger,  her  husband,  promised,  that  if  she  would 
let  the  suit  go  on,  in  order  to  satisfy  the  uncle,  uid  ivevent  him  from  wholly  with- 
drawing his  countenance  and  protection,  and  all  the  expectation  which  he  had 
formed,  he  would  marry  her  again  before  the  child  was  bom :  these  parties 
imagining,  perhaps,  that  they  mi^t  on  the  seocmd  occasion  keep  tiie  secret  beUer 
from  the  uncle. 

Nobody  can  now  look  on  the  deceits  which  these  persons  were  carrying  on, 
without  seeing  the  wretchedness  and  misery  parties  bring  on  tiiemselves,  by  the  course 
[133]  of  duplicity  and  deception  which,  in  furtherance  of  such  schemes,  they  are 
oblised  constantly  to  pursue. 

I  say  nothing  against  Manr  Gregory,  the  ciroumstaiices,  between  her  and  the  man 
whom  uie  auppoeed  waa  her  husband  and  wished  to  make  her  husband,  were  nudi, 
that  if  she  dn  not  carry  on  that  course  of  duplicity,  she  was  very  likely  to  be  ruined 
together  with  him,  and  therefore  she  was,  in  a  sense,  forced  into  it.  Unfortunately 
ber  moral  principles  were  not  capable  of  resisting  the  temptation,  ^he  gave  way,  and 
continued  a  life  of  misrepresentation  and  dui^icity,  wishing  some  persons  to  think 
her  a  married  woman,  and  others  to  suppose  that  she  was  not:  wishing,  on  die 
8uppoeiti(Hi  that  she  was  a  married  woman,  to  obtain  small  advances  of  money,  and, 
on  the  supposition  that  she  was  still  ao  unmarried  woman,  to  receive  her  pension  as 
an  officer's  widow. 

The  matter  was  brought  before  the  Ecclesiastical  Court ;  and  I  tiiink  it  is  quite 
I^ain,  that  it  was  there  duly  contested,  on  such  grounds  only  as  were  then  brought 
lonrerd  by  the  parties.   I  have  not  the  smallest  doub^  that  the  learned  persons,^ 
whom  the  case  was  ugued,  were  just  as  ignorant  of  any  supposed  eoUosion,  as  Uie 
Judge  himself ;  they  argued  it»  as  it  would  appear,  stoonnoouy ;  tiiey  put  it  oa  the 
ground  that  there  was  a  mistake,  and  that  there  was  no  proof  ot  fraod.  TbesaDtepoe, 
dated  the  12tb  of  July  1616,  was,  that  the  marriage  be  annulled.    It  is  certainly 
somewhat  singular,  that,  on  the  6th  of  July,  a  few  days  before  the  sentence,  this  lady, 
who  had  hitherto  corresponded  with  her  agent  Mr.  Cox,  under  the  name  of  Gregory, 
and  had  effectually  contwaled  from  him  the  fact  that  any  marriage  had  taken  plaoe, 
writes  a  letter  signed  "Mary  Meddoworoft,"  stating  that,  "she  expected  the 
un-[134}-pleasant  iSiur  pending  between  her  and  Mr.  M.  would  be  decided  on  Friday 
next,  when  she  had  every  reason  to  believe  tiie  marriage  would  be  set  aside,  as  she 
had  given  her  consent  to  it,"  and  askiog  how  she  ms  to  proceed  to  regain  her 
pension  as  widow  of  Lieutoiant  Gregory.   We  see  very  ''ell  what  was  in  eont«n- 
plation,  for  on  the  very  day  after  the  sentenee  was  prtmounoed,  she  gets  the  certificate 
of  being  entiUed  to  her  pension,  and  makes  the  oatn  that  die  was  a  widow.   She  had 
first  of  all  stated  in  writing  her  consent  to  the  sentenee ;  then  she  claimed  the  ri^t 
which  arose  from  her  continuing  a  widow ;  and  very  soon  after  that,  she  goes  to 
complain  to  another  proctor,  that  the  suit  had  been  badly  conducted,  and  that  she  had 
been  extremely  ill-used  by  her  former  proctors,  for  the  sentence  ought  to  have  been 
different.    It  seems  she  was  introduced  to  Mr.  Potts  by  some  friends  of  hers,  who 
took  an  interest  in  her  rights,  and  probably  were  not  altogether  satisfied  with  the  way 
the  matter  had  been  conmicted.    No  doubt  she  represented  to  Mr.  Potts,  that  it  was 
an  adverse  suit,  in  which  everything  had  been  done  to  oppose  the  sentence;  and  he 
might  therefore  well  enough  be  surprised,  at  some  things,  of  which  he  was  informed 
when  he  came  to  enquire  into  the  mattw.   He  said,  "  you  have  not  conducted  this 
adversely,  you  have  not  done  that  which  you  ought  to  have  done,  you  might  have 
resisted  more."    Some  words  passed  between  him  and  Mr.  NichoU  on  that  occasion 
and  on  tiiat  subject ;  but  it  then  appeared  there  could  be  no  appeal ;  probably,  because 
the  facts  were  such  as  to  warrant  the  sentence.    Whether  there  was  any  mode,  by 
which  this  unfortunate  child,  born  a  few  months  after,  could  have  been  relieved  from 
the  effect  of  the  sentence,  I  certainly  do  not  know ;  Dr.  Phillimore,  whose  experience 
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and  learning  nobody  oan  doubt,  taya,  he  is  not  aware  of  any  mode  in  which  it  ooald 
hare  been  [136]  done.(l)  However,  there  the  matter  rested,  so  far  as  the  child  was 
coDoemed,  for  many  years. 

In  July  1821,  and  not  long  after  this  senteoee,  James  Meddowcroft  died,  having 
made  his  will,  by  which  he  gave  his  property  to  trustees  for  the  parpoee  of  being 
accumulated  for  twenty-one  ytvcSy  and  then  to  oonvey  it  to  the  "eldest  male 
descendant  then  liviog  of  William  Meddowcroft  the  younger."  This  period  of 
accumulation  expired  the  7th  of  Jnly  1842.  In  the  meantime,  William  Meddowcroft, 
the  younger,  had  married  Mrs.  Huguenin,  and,  after  living  with  her  for  some  years, 
he  died  in  1835,  leaving  her  a  widow.  There  was  no  issue  of  the  marriage,  and  she, 
in  the  character  of  his  widow,  applied  for  letters  of  administeation  of  his  estate  to  be 
granted  to  her,  and  they  were  granted  to  her  accordingly. 

William  Meddowcroft,  the  exceptant,  who  had  the  strongest  interest  to  enquire 
into  this  matter  very  minutely,  and  who  has  evidently  received  very  able  advice  and 
assistanoe,  thought  fit  to  try  the  matter  in  the  Prerogative  Court  Of  course,  he 
could  not  try  whether  the  sentence  was  a  valid  sentence  on  Ae  evidence  in  the 
Prerogative  Court,  but  he  made  an  attempt  of  the  same  nature  as  he  is  now  making 
here.  He  said,  "  There  was  a  marriage  between  my  father  wd  mother ;  there  was  a 
ceremony  of  marriage ;  I  was  bom  of  that  marria^"  It  is  not  doubted,  I  bdieve,  that 
he  was  bom  of  that  father  and  mother ;  but  it  is  said,  in  answer,  [136]  "  very  true 
your  father  and  mother  went  through  such  a  ceremony,  but  there  was  a  sentence  of 
the  Consistory  Court,  by  which  the  marriage  was  declared  null."  His  rejoinder  is, 
"  true  there  was  such  a  sentence,  but  it  was  obtained,  in  my  absence,  by  fraud  and 
collusion,  and  is  not  binding  on  me."  It  is  unnecessary  to  go  minutely  into  the 
allegations  made  by  the  exceptant  on  that  occasion.  He  brou^t  forward  such  facte 
as  he  could,  and  after  the  allegation  or  Uie  libel  on  which  he  sustained  bis  case  had 
been  r^(ntned,  the  learned  Judge  was  of  opinion,  that  the  facta  alleged,  even  if  true, 
would  not  amount  to  evidence  m  fraud  and  oolluaion,  and  he  eonsequenUy  dismissed 
Uiat  suit. 

There  was  «i  appeal  frtnn  sentence  to  Her  Majesty  in  Gooneil.  The  case 
was  heard  before  the  Judicial  Committee  of  the  Privy  Council,  and  they  came 
to  precisely  the  same  resolati<Hi.  (4  Moore,  P.  C.  C.  385.)  Therefore  that  attnnpt 
lailed. 

In  the  meantime,  the  order  of  reference  in  this  case  had  been  made,  and  after  the 
decision  of  the  Judicial  Committee  had  been  pronounced,  statements  of  facta  relating 
to  this  matter  were,  for  the  first  time,  carried  into  the  Master's  office,  and  then  some 
things  appeared,  which  did  not  appear  or  did  not  clearly  appear  in  the  other 
proceedings.  It  is  therefore  now  stated,  that  the  case  is  so  far  differuit  from  that 
which  was  brought  forward  in  the  Prerogative  Court,  and  so  much  stronger,  that 
conceding  as  it  must  be  conoeded,  that  the  decision  was  right  in  the  cause  as  there 
propounded,  there  are  now  sufficient  facts  to  shew,  that  a  different  decision  might 
ri^tly  be  oome  to  here.  That  I  believe  is  the  state  of  circamstanoes  now  brmight 
bSore  me ;  and  the  first  allegation  made  in  support  of  the  occmtions  is,  that  [1371  if 
a  sentence,  decree  or  judgment  of  any  Court  can  be  shewn  to  have  been  obtamed  by 
fraud  or  collusion,  it  is  not  to  be  used  in  any  Court  as  evidence  against  the  right  of 
the  party  who  might  be  precluded  by  a  sentence  properly  obtained.  That  proposition 
does  not  appear  to  have  been  diaputed  either  in  the  Prerogative  Court;  or  in  the 
Judicial  Committee  oi  the  Privy  Council.  A  sentence  may  be  refused  the  respect 
which  would  otherwise  be  due  to  it,  if  it  can  be  shewn,  as  it  may  be  shewn,  that  the 
sentence  was  obtained  by  fraud  and  collusion.  But  then  it  was  objected,  that  tiie 
fraud  and  collusion  must  be  proved ;  it  must  not  be  matter  of  surmise  and  inference 
from  circumstances,  which  do  not  of  themselves  necessurily  lead  to  that  oonoluumi. 

(1)  During  the  argument,  the  Mastier  of  thk  Rolls,  addressing  Dr.  Phillimore^ 
said,  supposing  the  issue  of  Uie  marriage,  when  an  infant,  had  by  his  guardian  said 
this  sentence  is  erroneous,  I  am  damnified  by  it,  for  it  bastardizes  me ;  is  there  any 
proceeding  in  the  Ecclesiaidaoal  Court  by  which  he  could  have  rerened  wi 
sentence? 

Dr.  Phillimore.  I  am  not  aware  of  any. 
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And  what  was  said  in  the  Judkial  Committee  seems  to  me  very  mueh  to  agree  with 
That  is  said  here.  There  was,  perhaps,  a  fraud  on  the  part  of  the  husband.  The 
husband  may  have  been  desirtHis,  on  the  one  hand,  of  doing  Justice  to  her,  and,  on 
the  oUier  hAnd,  by  a  promise  of  marriage,  have  induced  ber  to  do  that  which  she 
would  not  otherwise  have  done.  It  may  oe  so ;  and  if  indeed  it  could  be  shewn,  that 
he  did  that  as  the  agent^  and  as  acting  on  the  behalf  of  the  promoter,  or  of  Jamee 
Meddowcroft,  the  avowed  agent  of  the  promoter,  it  would  have  been  a  most  material 
consideration ;  but  that  is  not  only  not  proved  otherwise  than  as  it  is  proved  by  the 
evidence  of  Mary  Gregory,  but  it  is  not  even  alleged  in  distinct  terms.  It  is  not  even 
said,  that  that  is  the  case;  on  the  contrary,  I  think,  that  the  allegations  which  were 
here  made  manifestly  point  to  this,  that^  as  against  Mary  Gregory,  who  herself  was  a 
party  innocent  of  any  fraud,  collusion  or  contrivance,  ber  proctors  Messrs.  Nicholl 
and  Bishop,  to  her  prejudice  and  without  her  consent,  colluded  with  James  Meddow- 
croft, the  uncle.  I  thtuk  this  is  what  the  allegations  point  at ;  they  mislead  the  mind, 
[138]  if  they  mean  that  the  collusion  was  between  her  and  William  Meddowcroft  the 
elder,  effected  through  Uie  agency  of  her  husband,  by  which  means,  I  am  not  at  all 
disposed  to  say  fraud  and  ooluuion  might  not  be  earned  on. 

Well,  then,  on  what  does  it  rest  1  I  am  obliged  to  own,  that»  so  far  b«  it  resta  on 
the  evidence  of  Hary  Gregory,  and  after  attending  to  ^  the  circumstances,  uid 
seeing  what  she  has  been  eapable  of,  with  a  view  of  secreting  the  marriage  from 
Junes  Meddowcroft,  and  effecting  it  against  his  consent,  I  cannot  think  that  a 
fact  which  rests  on  her  evidence  alone  ought  to  be  attended  to.  Then  it  is 
corroborated  by  other  circumstances  1  The  letters,  supposing  them  to  shew  all  that 
has  been  alleged  they  do  shew,  namely,  that  there  was  a  change  of  mind  between  the 
4th  of  March  and  the  6th  of  June,  while  the  suit  was  pending,  do  not  tend,  in  the 
smallest  degree,  to  prove  that  that  change  of  mind  was  the  result  of  fi«ud  and 
collusion  between  the  parties  to  the  suit  Kir  nullity  of  marriage :  it  may  have  bem 
entirely  owing  to  something  else.  I  cannot  but  aooede  to  the  argument  wfaiofa  hat 
beeo  used  here,  that  it  is  not  becauie  a  oaae  may  have  been  negli^tly  defended,  or 
beoaoee  there  may  have  been  a  lukewarmness  on  partacnlar  ocoasiona,  on  tiie  part  ot 
the  agent  concerned,  or  because  he  has  not  thought  it  fit  to  put  in  a  responsive 
allegation,  or  to  cross-eiumine  witnesses,  or  to  examine  witnesses  of  his  own,  that  he 
is  to  be  charged  with  fraud.  That  may  be  proof  of  ignorance  of  duty  and  want  of  zeal ; 
but  it  is  not  proof  of  a  fraudulent  collusion  with  somebody  else  for  the  purpose  of 
makins  out  a  sham  case  before  the  Court :  it  is  nothing  of  that  sort,  as  I  have  said 
more  uian  once.  In  a  case  of  this  kind,  the  main  evidence,  the  gist  of  it,  ought  to  be 
extrinsic.  Yon  ought  to  shew  externally  [138]  and  independently  of  the  proceedings 
in  the  cause,  that  there  was  a  collu'sion  and  concert  between  these  parties ;  but  you 
must  not  wfaoUv  lose  af^t  of  the  proceedings  themselves,  which  very  often  are  of 
such  a  nature,  that  you  cannot  help  suspecting  some  bad  faith  or  bad  conduct  in  the 
perswu,  and  there  may  be  something  in  them  which  may  connect  that  bad  faith  or 
bad  cooduet  with  the  otJier  side,  >o  as  to  give  colour  to  ^e  charge  Of  cdtnsion.  I  do 
not  find  anything  of  that  wort  in  tihis  cue. 

What  has  been  dwelt  upon,  and  very  properly  put  forward  is  this — that  there  is 
some  reason  to  believe  that  the  costs  of  the  suit  in  the  EoclesiBstioil  Court  were  paid 
1^  James  Meddowcttxft.  Muy  Gregory  indeed  says,  her  husband  told  her,  that 
James  Meddowcroft  had  undertaken  to  pay  the  costs ;  but  that  is  the  only  proof  of 
it  She  says  William  Meddowcroft  the  younger  told  her ;  whether  he  did  tell  her  the 
truth  or  not,  or  did  tell  her  at  all,  may  be  in  some  degree  doubtful ;  but  what  is  said 
to  be  evidence  of  the  pajrment  is,  an  entry  in  the  book  to  the  credit  of  the  party 
eharged,  wd  that  I»rty  is  Mary  Gr^ry.  I  do  not  think  it  is  worth  while  to  dwell 
00  it  further,  for  it  does  not  require  me  to  impute  any  extraordinary  degree  of 
ecnnpaarion,  charity  or  good  feeling  to  Junes  Meddowcroft,  if  I  were  to  suppose,  thi^ 
he  bad  promised  to  pay  the  eosta  ct  that  suit.  I  do  not  easily  see  how  any  man  of 
any  oonmon  feeling  ooold  have  avoided  paying  ^em,  Mr.  Kinderaley  mentioned 
one  instance  where  it  has  been  done,  but  uiwe  are  many  instances,  where  parties, 
dedring  to  have  the  case  fairly  and  fully  tried,  knowing  the  parties  having  an  adverse 
interest  were  unable  to  pay  the  expenses  of  the  utigatton,  have  assisted  their 
advemries  in  paying  them,  and  that  has  been  done  honestly  and  without  the  least 
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suspicion  of  fraud  or  collusion.  I  [140]  cannot  think  that  that  cinnimstanoe  is  one 
which  I  ought  to  consider  of  any  consideTable  weight. 

With  regard  to  the  second  exception,  I  think  it  is  scarcely  necessary  for  me  to 
bestow  much  consideration  on  the  point,  whether  a  mistake  in  the  name  is  material, 
and  such  as  would  vitiate  the  publication  of  bannsi  and  create,  what  in  rather 
exaggerated  language  is  called,  no  publication  of  burns  at  tSL  What  Sir  William 
Scott  himself  says  of  this  matter,  in  Wakefield  t.  Wakefield,  I  cannot  help  thinking  of 
great  importance.  It  is  not  whether  there  has  been  an  intentionid  fraud  or  not.  It 
is  quite  evident  that  the  change  may  be  as  great,  though  no  fraud  was  intended ;  but 
it  is  whether  there  was  a  want  of  fidelity  and  truth  in  applying  the  publication  which 
had  taken  place  to  the  marriage  which  was  about  to  be  solemnised.  What  is  said  in 
that  respect  in  the  present  case  does  not  diminish  its  importance.  Mary  Gregory 
wys,  she  knew  it  beforehand,  she  knew  it  at  a  time  when  she  might  have  receded. 
Whether  she  was  misled  or  not  by  the  clergyman  or  the  clerk,  yet,  having  that  doubt 
on  her  mind,  upon  the  publication  of  these  banns,  she  chose  to  run  the  risk  of  the 
marriage  being  good  or  bod.  Much  better,  indeed,  would  she  have  done,  if  she  had 
mvva  way  to  her  first  impression,  and  not  have  allowed  the  ceremony  to  proceed  till 
that  matter  had  been  set  right,  which  might  then  have  been  done. 

I  oonfesa  if  t>his  onestion  had  been  open,  I  should  have  had  great  difficalty  in 
deciding  it.  I  might  have  been  disposed  to  give  the  party  an  opportunity  of  further 
examination,  and  for  this  reason,  I  have  been  told  at  the  Bar,  and  it  has  not  been 
denied,  that  the  Master,  having  come  to  the  conclusion  that  the  sentence  oould  not  be 
set  aside,  did  not  examine  the  matter  with  any  degree  of  [141]  care  or  aocuraoy.  It 
would  be  rather  hard,  if  the  question  had  been  open,  to  prevent  the  party  from 
having  any  further  inquiry  on  that  subject. 

For  all  the  reasons  which  I  have  stated,  I  am  of  opinion  that  the  case,  as  it  is  now 
brought  forward,  is  not  a  case  in  which  I  can  conclude  that  the  sentence  was  obtained 
by  fraud  and  collusion,  and  for  that  reason  I  must  overrule  these  exceptions. 

The  case  was  heard  b^ore  the  Lord  Chancellor  npcm  appeal,  and  on  the  9th.  at 
June  1847,  elaimant  nndertaking  to  file  a  bill  to  estaluish  his  elaim  to  be  the 
eldest  male  line^  deaeendant  of  William  Meddowerc^  the  yonneer,  the  order  over- 
ruling the  exoeptiona  was  discharged,  and  the  ezoeptions  were  ordered  to  stand  over, 
with  liberty  to  apply. 


[142]    CONOLLY  V.  FaBBILL.    Ck)MOLLY  V.  BUTUHKR.    JViw.  24.  1846. 

[Followed,  In  re  Peerlea  [1901],  W.  N.  161.] 

A  contribution  was  dii-ected  amongst  specific  l^tees  for  payment  of  the  debts  and 
costs  of  suit  One  of  such  Iwatees  became  insolvent^  and  by  his  non-paymeiit»  the 
fund  raised  was  deficient.  The  Court  directed  an  addifeionu  c<mbibati(Hi  amtrngit 
the  solvent  legatees. 

The  testator  disposed  oi  nearly  the  whole  of  his  property  in  speoific  legacies,  and 
his  general  estate  proved  insuflBoient  to  pay  his  debte.  A  bill  was  filed  by  the 
executors,  for  the  purpose  of  compelling  a  contoibntion  from  the  specific  legatees  fot 
the  payment  of  the  testator's  debts. 

At  the  bearing  the  Court  held,  that  the  debts  and  the  costs  of  the  suit,  instituted 
for  the  protection  of  the  exeeutorB  and  the  administration  of  the  estate,  ought  to  be 
paid  out  of  the  specific  legacies,  and  ordered  a  contiibiition  among  the  specifie 
legatees  for  that  purpose.    (8  Beavan,  p.  350.) 

The  apportioned  contributions  were  paid  by  all  except  Mr.  Butcher,  who  became 
insolvent  and  unable  to  pay  the  amount  ordered,  and  oonseqnently,  Uie  fund  raind 
was  deficient  for  the  purpose.  It  was  now  proposed,  that  there  should  be  a  further 
oontoibntion  among  the  solvent  legatees  to  raise  the  deficiency. 

Mr.  EinderslOT  and  Mr.  Olasse,  for  the  Plaintifis. 

Mr.  Boupell,  Mr.  Willcock,  and  Mr.  Tillotson,  for  different  parties,  emfrU, 
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Thx  Master  of  tbe  Bolls  said,  t>hat  under  the  etrcumstanoeB  he  mnst  direct  an 
additional  oontribntioii. 


[MIQ  BuNKDrsOFP  V.  BUNKIMSOFP.  JVoDL  25,  Dee.  1,  1846. 

[S.  C.  10  Beav.  277 ;  11  Bear.  134 ;  2  Ph.  607 ;  41  E.  B.  1078 ;  12  Beav.  668 ; 
1  De  G.  M.  &  G.  496 ;  42  £.  B.  644.} 

Upon  a  motion  for  prodnctioa  of  documents,  the  Defendant  was  permitted  to 
produce  an  affidavit  to  shew  they  were  privileged.  Held,  that  the  Pkuntdfif  was 
not  entitled  to  usq  an  ^davit  in  opposition  to  it. 

A  motion  bavins  been  made  a^^unat  the  Defendant  Trotter  for  the  production  of 
documents  admitted  to  be  in  his  poesesaion,  Trotter  filed  an  affidaviti  with  a  view  to 
shew  that  part  of  the  documents  were  privilwed,  having  paased  between  himself  (a 
solicitor)  and  the  Defendant  Blenkinsopp^  his  ouent 

Mr.  Turner,  for  the  Plaintifi^  was  about  to  read  the  separate  answer  of  tiie 
Defendant  Blenkiniopp^  in  which  he  disavowed  the  employment  of  Trc^ter  as  his 
solicitor. 

Mr.  Eindersley  objected  to  the  reading  of  the  answer  of  a  Co-defendant,  on  a 
motion  for  production  of  documents. 

Mr.  Turner,  in  reply.  If  the  Defendant  seeks  to  protect  himself  by  affidavit,  the 
Plaintiff  has  a  right  to  oppose  affidavit  to  affidavit 

Ths  Master  of  the  Rolls  [Lord  Laugdale].  I  rather  think,  that  on  such  a 
motion  as  this,  the  Court  receives  no  evidence  in  contradiction  to  the  statement  of 
the  D^endant,  and  my  impression  also  is,  that  ^ou  give  the  same  oredit  to  the 
Defenduit's  affidavit  as  to  bis  answer.  The  motion  ud  better  stand  over,  and  I 
Till  leave  the  question  open. 

Dec  1.  The  motion  was  renewed,  when  an  affidavit  of  the  solicitor's  clerk  was 
jvoduced,  on  behalf  the  Plain-[14^-ti^  <rf  tiie  contents  of  Menkinsopp's  answer,  and 
shewing  his  diflavovd  of  the  fact    Trotter  being  his  sdidtor. 

Mr.  Turner  and  Mr.  Glasae,  in  support  of  the  motion,  contended,  that  the  affidavit 
was  admissible,  as  it  was  produced  to  contradict  not  the  answer,  but  an  affidavit, 
which,  by  indulgence,  the  Defendant  had  been  permitted  to  make.  Affidavits,  they 
ai^ed,  were  sometimes  used  for  such  a  qualified  purpose;  Addisv.  CampbeU(l  Beavan, 
268),  Ord  v.  mite  (3  Beavan,  357),  Taggart  v.  Heu>yi  (1  Mer.  499). 

That  in  SmitK  v.  Massie  (4  Beav.  417)  it  appeared,  that^  on  such  a  motion  as  the 
present,  "  affidavits  were  filed  on  boUi  sides." 

Mr.  Eindersley,  emtr^.  A  motion  for  production  rests  entirely  on  tiie  admissions 
in  the  Defendant  s  answer,  to  whic^  fuU  credit  is  to  be  given,  and  suc^  a  motion 
cauiot  be  supported  by  evidence  contradioting  the  Defendants  statement  An  affidavit 
eannot  be  nsea  against  an  answer,  or  against  an  affidavit  perfimning  the  office  of  an 
answer,  much  leas  then  can  an  affidavit  stating  the  contents  of  another  uiswer.  The 
esse  of  PwreeU  v.  Macaamara  (Wigram  on  Discovery  (2d  ed.),  240,  and  see  the  same 
case  stated  by  Sir  A.  Hart,  2  MoUoy,  p.  271)  strongly  illustrates  the  weight  given  to 
the  oath  of  a  Defendant  upon  an  interlocutory  proceeding  for  the  production  of 
documents.  There  the  Defendant  was  ordered  to  |HX)duce  certain  account  books,  with 
liberty  to  seal  up  such  parts  as  he  should,  upon  oath,  declare,  related  to  private 
matters,  other  thsji  those  mentioned  in  the  bill.  The  Defendant  did  accordin^y  seal 
ap  certain  parts  of  his  books,  [140]  under  the  liberty  reserved  to  him  by  the  order, 
and  in  this  state  they  were  produced.  In  the  index  at  the  end  of  one  of  the  books 
was  contained  a  reference  to  a  page  in  the  sealed  parts  of  the  book,  which  shewed,  if 
the  index  were  correct,  that  the  page  referred  to  related  to  the  matters  in  the  bill. 
Up(Hi  tiiis  beingdiscovered,  the  Plaintiff  appUed  to  tiie  Court  for  liberty  to  break  the 
seals,  but  Lord  llldon  refused  the  motion  upra  the  ground  that  the  answer  concluded 
the  question. 

The  same  principle  was  followed  in  The  Sh^ld  Canai  Con^pany  v.  The  Sht^eld  and 
Selkmm  Batlaay  Congxmy  (1  Phillips  484). 
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In  Smith  v.  Mame  there  was  neiUier  argummit  nor  decisi<»i  oa  the  point 

Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls,  after  referring  to  a  case,  in  which  it  had 
decided  that  the  answer  of  one  Defendant  could  not  be  used  as  an  affidsrit  igk 
another  Defendant  (Boare  t.  Jahnttoite,  2  Keen,  fi63,  and         v.  MmiiriM,  9  Bn 
621),  held,  that  tiie  affidavit  produced  in  support  of  the  mobon  was  inadndMbk. 


[146]  Lord  Suitibld  v.  Bond.  Nov.  36,  Dec  7,  1846. 

During  the  Long  Vacation,  the  Defendant,  for  the  purpose  of  obtaining  a  refenH 
the  Master,  procured  the  Record  and  Writ  Clerk  s  certificate,  which  was  marb 
the  public  office,  with  the  name  of  the  Master  in  rotation.  He  neglected,  hotl 
to  return  it  to  the  Record  and  Writ  Clerk  to  be  filed.  In  Uie  next  ter% 
Plaintiff  obtained  a  reference  of  exceptions  as  to  insuffioienoy  to  oiuAer 
if  there  had  been  no  preTious  reference,  and  who  oerdfied  uie  answer  inaal 
Held,  that  the  latter  proceeding  was  irregular,  and  Uiat  the  Defendant  n 
bound  by  the  certificate;  but  as  the  Defendant  himself  had  been  irregak 
Court  would  not  discharge  the  certificate  simply,  so  as  to  dissolve  the  inja 
and  make  the  answer  sufficient,  but  did  so  without  prejudice  to  the  injonetio^ 
referred  the  exceptions  to  the  proper  Master  on  the  usual  terms. 

As  to  common  matters  which  occur  in  the  Vacation,  the  Vacation  Master  acta^ 
considered  as  acting,  for  the  several  Masters  in  rotation,  to  whose  offiea 
matters  respectively  may  belong ;  and  therefore,  in  the  Vacation,  the  prodael 
the  Vacation  Master  of  the  certificate  is  a  sufficient  compliance  with  the  ITtk 
of  December  1833,  which  rec^uires  its  production  to  the  Master  in  rotataoo. 

Hie  Court  has  sufficient  authonty,  when  the  oocasion  requires  its  exercise,  to 
parties  converting  its  own  rules,  and  the  sanctions  employed  to  enforee  ' 
the  means  of  injustice. 

This  was  an  injunction  case.   The  facts,  which  are  more  foUy  detailed 

judgment  of  the  Court,  were  shortly  these  : — 

In  the  Long  Vacation,  the  Defendant,  wishing  to  obtain  an  order  fcr  1 
answer,  obtainecl  the  usual  certificate  of  the  Record  and  Writ  Clerk,  whidi 
marked  at  the  public  office  with  the  name  of  Master  Farrer,  as  the  Mastw  in 
but  he  neglected  to  return  the  certificate,  so  marked,  to  the  Record  and  Writ  (3 
be  filed  by  him,  as  required  by  the  17th  General  Order  of  the  2l8t  of  Derambo' 
(Ordines  Can.  48.) 

During  the  following  term  (12th  of  November),  the  PUuntiff,  being  deaM 
referring  the  answer  for  insufficiency,  obtained  a  reference  to  Sir  Gewge  Ba 
there  h£a  been  no  previous  reference  in  the  cause  to  any  Master,   'aa  M 
neglected  to  attend,  p.47]  and  Sir  O.  Rose  allowed  the  excepti<Hi8.   A  motioD 
miKle  by  the  Defendant  to  take  Sir  George  Rose's  certificate  off  Uie  file  for  inq 

Mr.  Toller,  in  support  of  the  motion.    There  having  been  a  previous  rda 
the  cause  to  Master  Farrer,  the  exceptions  ought  to  have  been  referred  to  ' 
not  to  another  Master.    Sir  George  Rose  had  no  jurdisdiction  to  adjudicate 
and  his  certificate  is  therefore  irreguUr. 

Mr.  J.  Dickinson,  contrh.  1.  There  had  been  no  previous  reference  totbe 
in  rotation,  for  the  Defendant's  application  for  time  to  answer  was  made 
Vacation  Master,  under  the  25th  Onler  of  December  1833  (Ordines  Can.  5S),l 
under  the  I7tii  Order,  which  latter  order  has  no  application  to  a  case  like  6mi 
it  was  impossible  to  produce  the  certificate  to  the  Master  in  rotation,  his 
shut  in  the  Vacation. 

2.  If  this  construction  be  wrong,  still  the  Defendant  did  not  take  ■> 
steps  to  complete  the  appointment  of  Master  Farrer,  for,  by  the  17th  On 
Defendant  was  bound  to  return  the  certificate,  on  the  same  day,  to  the  ( 
Records  and  Writs  to  be  filed  and  entered.  This  he  neglected  to  do^  ■ 
proceeding  was  incomplete.   If  the  Plaintiff  had  applied  to  the  (Mark  of  Bmh 
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Writs,  to  be  iofoimed  whether  anj  Master  bad  been  appointed  in  the  cause,  he  Tould 
hare  been  UM  that  none  had  been  appointed. 

3.  The  consequenoe  of  granting  this  motiion  will  be,  that  the  injunction  will  be 
disaolved,  and  the  answer  tL48]  be  deemed  suffioent.  The  Court  ought  to  protect 
die  Plaintiff  against  this  conseauence,  in  a  case  <^  sharp  practice. 

Mr.  Toller,  in  reply.  1.  Tliere  was  a  distinct  reference  to  Master  Farrer  as  tibte 
Master  in  Ordinary,  and  the  Plaintiff  had  notice  of  it. 

2.  The  Defendant  did  not  comply  with  the  strict  requirements  of  Uie  17th  Order, 
because  it  is  not  usual,  and,  secondly,  because  it  was,  in  this  case,  impossible,  as 
Master  Farrer's  office  was  shut  for  the  Vacation;  but  the  Plaintiff  himself  haa 
neglected  to  return  his  own  certificate,  and  therefore  the  report  is  equally  irrcKuIar. 
If  the  Plaintiff  bad  applied  at  the  public  ofifice  he  would  bave  found  that  Master 
Farrer  had  been  ncHoinated. 

3.  In  injunction  cases  the  Court  adheres  to  strict  praotie^  and  will  not  speculate 
CD  oonsequenoee.  A  high  judicial  authority  has  said,  tiiat  every  advantage  is  fair  in 
an  in  junctiim  case. 

Tux  BiASTEB  OF  THE  BoLUi.   I  wiU  make  some  inquiry  as  to  the  practice. 
Dee.  7.   Tkk  Master  of  the  Bolls  [Lord  Langdalel.   In  this  case,  a  motion 
was  made  by  the  Defradaul^  to  take  the  certificate  of  die  Master,  alk>wing  exceptions 
to  the  answer,  off  the  file  for  irregularity. 

The  bill,  b^g  an  injunction  bill,  the  Plaintiff  obtained  the  common  injunction  for 
want  of  the  Defendant's  answer. 

[149]  On  the  lUh  of  September  the  Defendant's  solicitor  requested  and  obtained 
the  consent  of  the  Plaintiff's  solicitor  to  an  order  for  fiirtiier  time  to  answer,  on  an 
offer  to  pay  68.  8d.  for  costs. 

On  the  15th  of  September  the  Defendant's  solicitor  obtained,  from  the  Beoord  and 
Writ  Clerk's  Office,  a  oertifioate  of  &e  bill  being  filed,  with  the  form  of  a  note,  to  be 
filled  up  with  the  name  of  the  Master  in  rotation,  to  wluna  tlie  Answer  was  to  be 


At  this  time  (the  middle  of  the  Long  Vaoatira),  Mr.  Biobards  was  the  Master  of 
the  Vacation,  and  Sir  William  Home  was  acting  for  him,  and  as  sitting  Master. 

The  Defendant's  solicitor,  having  obtained  the  certificate  of  bill  filed,  carried  it  to 
the  public  office,  and  i»x»ured  the  note  to  be  filled  up,  and  the  note  at  the  foot  beiug 
filled  up  was  as  follows : — "  The  15th  of  September  1846.  Mr.  Farrer  is  the  Master 
in  rotation  to  whom  this  cause  is  referred.  Sir  William  Home,  sitting  Master."  An 
entry  of  this  note  was  made  in  the  book  at  the  public  office,  and  on  the  same  day 
application  was  made  at  the  office  of  Mr.  Rioharda,  the  Vacation  Master,  for  the  order 
for  the  further  time  which  was  wanted. 

llie  note  stating  Mr.  Farrer  to  be  the  Master  in  rotation,  together  with  the  con- 
sent of  tile  Plaintms  solicitor  to  the  order  for  further  time,  were  left  at  tiie  office  of 
Mr.  Bioharda  on  the  same  day.  But  the  Defendant  did  not  return  tiie  oertifieftte  of 
bill  filed,  marked  with  tiw  name  of  the  Master  in  rotation  or  of  tiie  Master  of  the 
VaoadoQ,  to  the  Becord  and  Writ  Clerk's  Office,  to  be  acted  upon  there,  as  directed  by 
the  17th  Order  of  the  2lBt  of  December  1833. 

[150]  The  Defendant  says,  that  he  could  not  do  so,  because  the  owtificate  so 
marked  was  not  returned,  tUl  it  waa  produced  to  the  Master  in  rotation,  who  was 
absent.  But,  on  enquiry  as  to  the  course  of  proceeding  in  the  Master's  office,  and  also 
in  the  Beoord  and  Writ  Clerk's  Office,  I  am  informed,  ^at  as  to  common  matters  which 
occur  in  the  Vacation,  the  Master  of  the  Vacation  acta,  and  is  considered  as  acting,  for 
the  several  Masters  in  rotation  to  whose  offices  respectively  such  matters  may  belong ; 
and  that,  in  such  oases  as  the  present,  the  certificate  of  the  Becord  and  Writ  Cle», 
marked  with  the  name  of  the  Master  in  rotation,  would,  after  production  at  tiie  office 
of  the  Vacation  Master,  be  received  and  acted  upon  in  tiie  Becord  and  Writ  Clerk's 
Office,  as  if  it  had  been  produced  to  the  Master  in  rotation,  at  whose  office,  indeed, 
nothing  was  to  be  done,  but  to  make  a  minute  of  the  production,  which  minute  was, 
in  fact,  made  for  the  Master  in  rotation,  at  the  office  of  the  Vacation  Master. 

On  the  1st  of  October  the  Defendant's  solicitor  obtained  an  order  for  time,  dated 
the  1  Itb  of  September,  at  the  office  of  tiie  Vacation  Master ;  but  it  was  signed  by  Sir 
Williun  Home,  and  upon  the  face  oi  tiie  order,  no  notice  was  taken  either  cn  Mr. 
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Farrer  the  certified  Master  in  rotation,  or  of  Mr.  Richarda;  the  Vacation  Master.  The 
order  was  on  the  same  day  served  on  the  Bolieitor  of  the  ^aintiff,  to  whom  tiie  som 
of  68.  8d,  was  pud  for  costs. 

The  answer  having  been  put  in  and  e»»p(ed  to^  the  ezoeptions  were  shewn  on 
the  12tli  of  November,  as  cause  against  dissdvoig  the  injunction,  and  thereupon,  the 
osual  order  was  made  for  referring  t^e  exceptions  to  the  Master,  and  the  Flaintiff  was 
placed  under  the  usual  terms  to  procure  the  Master's  report  in  four  days. 

[161]  The  Plaintifi*B  solicitor  must  have  known,  that  an  order  for  time  had  been 
signed  by  Sir  William  Home,  and  consequently,  that  there  ou^t  to  have  been  a 
M&BUr  in  rotation  certified ;  but  forgetting  this,  he  proceeded  as  if  tiiere  had  been  no 
previous  application  to  the  Master,  and  as  if  it  had  been  his  duty  to  obtain  the  name 
of  the  Master  in  rotation  to  whom  the  order  referring  the  exceptions  was  to  be  taken ; 
and  in  the  mistaken  notion  that  there  bad  been  no  previous  application  or  reference, 
he  obtained  the  name  of  Sir  Greorm  Rose  as  the  Master  in  rotation. 
•  Now  when  the  name  of  the  Master  in  rotation  is  to  be  obtained,  for  the.  purpose 
of  a  first  order  of  reference,  it  is  done  at  the  public  of&oe  without  any  name  beinjg 
marked,  <m  a  oertifioate  of  the  Record  and  Writ  Clerk ;  [and  it  is  the  course  at  the  public 
office  to  make  entry  tiiere  of  the  name  of  the  Master  in  rotation  to  whom  any  cause 
is  referred,  whether  the  name  is  obtained  for  the  purpose  of  a  first  application,  in 
which  case  it  is  marked  on  a  certificate  of  a  Record  and  Writ  Clerk,  or  for  the  purpose 
of  a  first  order  of  reference,  in  which  case  it  is  not  so  marked.  I  think,  therefore, 
that  the  Defendant  was  right  in  saying,  that  if  the  Plaintiff's  solieitor  had  enquired  at 
the  public  office,  he  might  have  found  there  that  Mr.  Fairer  had  already  been  certified 
to  be  the  Master  in  rotation  to  whom  the  cause  was  referred. 

But  if  he  had  enquired  at  the  place,  where,  by  the  17th  Order  of  December  1833, 
it  was  intended  that  ne  should  obtain  the  information,  he  would  not  have  obtained  it, 
because  the  Defendant  had  not  returned  the  certificate  marked  with  the  name  of  the 
Master  in  rotation,  as  the  order  directed  him  to  do. 

On  t^e  13th  of  November  the  Plaintiff's  solicitor,  suspecting  no  irregal^^, 
served  the  order  with  a  warrant  to  attend  Sir  George  Rose  on  the  exeeptions.  Ine 
Defendant's  solicitor,  aware  of  the  irregularity,  did  not  attend  the  warrant ;  he  seems 
to  have  chosen  to  rely  on  the  irregularity,  rather  than  on  the  sufficiency  of  the 
Defendant's  answer  which  was  in  question :  he  might  perhaps  hope,  that,  by  con- 
cealing for  a  time  and  afterwards  taking  advantage  of  the  irregularis,  the  Defendant 
might  escape  from  the  discovery  whioh  ne  was  required  to  make.  However  this  was, 
the  proceedings  before  the  Master  took  place  in  his  absence,  and  without  any  sugges- 
tion of  irregularity,  the  Master  allowed  the  exceptions,  and  his  certificate  was  filed  on 
the  16th  of  November,  and  thereupon  notice  was  ^veu  of  a  motion  to  extend  the 
injunction  to  stay  trial. 

Notice  of  the  present  motion  was  given  on  the  18th  of  November,  and  on  tiie  20th, 
when  the  Plaintiff's  solidtor  enquired  what  was  the  irregularity,  the  answer  given  wa^ 
"you  will  find  out  in  due  time."  This  answer  sufficiently  indicates  what  the 
Defendant's  solicitor  was  a>bout. 

The  irregularity,  on  the  hearing  of  the  motion,  was  stated  to  be,  that  the  reference 
of  the  12th  of  November  was  not  made  to  Mr.  F&rrer,  who,  on  the  15th  of  September, 
had  been  certified  to  be  the  Master  in  rotation  to  whom  this  cause  was  referred. 

And  I  am  of  opinion,  that  the  name  of  Sir  George  Rose  was  irregularly  stated  to  be 
the  name  of  the  Master  in  rotation  to  whom  the  exceptions  were  referred,  that  the 
consequent  proceedings  before  Sir  George  Rose  were  irregulu*,  and  that  the  Defendant 
is  not  bound  by  the  Master's  certificate. 

[IfiS]  But  the  Defendant  was,  on  his  part,  irregular,  in  not  returning  the  certificate 
of  the  Record  and  Writ  Clerk  with  the  name  of  the  Master  in  rotation  marked  thereon ; 
and,  considering  the  circumstances  which  I  have  stated,  I  think  it  would  be  unjust  to 
allow  the  injnnotion  to  be  dissolved,  because  the  Master's  report  was  not  regularly 
obtained  witiiin  the  limited  time,  and  thus  allow  the  Defendant,  acting  as  ne  hu 
done,  to  deprive  the  Plaintiff  of  the  discovery,  to  which,  for  the  present,  I  must  con- 
sider him  to  be  entitled,  before  the  injunction  is  dissolved. 

I  have  had  some  difficulty  in  determining  the  frame  of  the  order  whioh  ought  to 
be  made.   I  conceive  that  the  Court  has  sufficient  autiiority,  when  tiie  occasion 
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requires  its  exercise,  to  prevent  parties  convertiDg  its  own  rules,  and  the  sauotiona 
employed  to  enforce  them,  into  the  means  of  injustice ;  and  if  I  had  not  thought  that 
the  Defendant  oug^t  to  hare  an  opportunity  of  resisting  the  ezoeptions,  I  might  have 
left  the  oertifioate  on  the  file  notwithstanding  the  irreguuuitr.  But,  on  consideration,, 
it  Kppears  to  me,  that  the  tnrder  which  I  ou^t  to  make,  and  whioh  I  now  accordingiy 
maKe,  is,  that  tiw  certificate  be  taken  <^  the  file  without  prejudice  to  tiie  Injunction, 
and  that  the  usual  order  be  made  to  refer  the  essep^os  to  Bar..  Farrer,  whose  report 
is  to  be  obtained  in  four  days,  oc  else  the  injunction  to  be  dissolved. 


[15^  Lancaster  v.  Evors.  (4  Beavan,  158,  and  1  Phillips,  349.) 
AprU  27, 28,  29,  May  1,  Nov.  7,  1846. 

[S.  C.  16  L.  J.  Ch.  8.   For  previous  proceedings,  see  4  Bear.  IfiS ;  1  Ph.  349 ; 

41  £.  B.  664.] 

An  heir  buying  up  incumbrances  on  the  descended  estates  is  entitied,  as  against  the 
creditors  of  the  estate,  to  no  more  than  he  actually  paid. 

Li  1772  a  husband  and  wife  mortgaged  their  respective  estates  for  securing  a  debt  of 
the  husband.  The  husband  di^  m  1776,  and  m  1782  the  produce  of  his  estate  wa» 
brought  into  Court,  and  accumulated.  The  wife  died  in  1805,  and  in  1832  the 
husband's  mortgage  creditor,  neglecting  to  prosecute  his  claim  against  the  husband's 
assets,  obtained  payment  out  of  the  produce  of  the  wife's  estate.  In  1840,  the  heir 
of  the  husband  petitioned  for  payment  out  of  Court  of  the  Eicoumulated  fund  arising 
from  the  husband's  estate,  and  a  reference  was  made  to  ascertain  the  incumbrances 
thereon.  An  unpaid  judgment  creditor  of  the  wife  carried  in  a  claim,  which  having 
been  disallowed,  as  founded  on  a  mere  equity,  he,  in  1641,  filed  a  bill  a^inst  the 
heir  of  the  husband  and  the  representative  of  the  wife,  to  establish  his  claim  against 
the  fund.  Held,  first,  that  the  fausbwd's  debt  having  been  paid  out  of  the  wife's 
estate,  her  estate  had  a  ridit  to  be  recouped  out  of  the  estate  of  the  husband ;  and* 
secondly,  that  the  Pkuntu's  claim  was  not  barred  by  the  Statute  of  Limitations. 

This  case  was  argued  by  Mr.  Purvis  and  Mr.  Malins,  for  the  Plaintifi*. 
Mr.  Bagshawe,  for  the  representatives  of  John  Morgan. 

Mr.  Turner  and  Mr.  Smith,  and  Mr  Kindersley  and  Mr.  Lovat,  for  devisees  of 
Evors. 

Mr.  Kasch  and  Mr.  Anstey,  for  other  Defendants. 
Mr.  Purvis,  in  reply. 

The  following  authorities  were  cited :  Earl  of  Kinnoul  v.  Jfon^  (3  Swan.  202,  n.). 
Bates  V.  Dandy  (2  Atk.  207),  Honner  v.  Morton  (3  Russ.  65,  1  Roper  on  Husb.  and 
Wife,  225),  and  Cwis  v.  Middleton  (Turn.  &  Eubs.  224). 

Nov.  7.  The  master  or  the  Boli^  [Lord  Langdale].  The  Plaintiff  in  this  cause 
is  the  legal  personal  representative  of  John  Buniey  deceased,  who  was  a  judgment 
oreditor  of  Euxabeth  Lady  Pryce  deceased.  By  his  bill,  he  claims  to  be  paid  the  debt 
due  to  him  out  of  the  [106]  estate  of  George  Arthur  Bvora  deceased,  who  was,  through 
Diana  Evors  and  Sir  Edward  Manley  Pryce,  the  heir  at  law  of  Sir  John  Powell  Pryce 
deceased,  who  was  the  husband  of  Lady  Pryce,  and  died  in  her  lifetime. 

The  estates  to  which  the  transactions  stated  in  the  pleadings  of  this  cause  related, 
consisted  of  three  classes :  1,  Estates  in  Berkshire,  which  were  vested  in  Lady  Pryce 
in  fee  simple ;  2,  Estates  in  Montgomeryshire,  which  were  vested  in  Sir  John  Powell 
Pryce  and  Elizabeth  his  wife,  for  their  joint  lives  and  the  life  of  the  survivor  of 
them ;  and,  3,  Estates  in  Montgomeryshire,  which  were  vested  in  Sir  John  Powell 
Pryce  in  fee. 

In  June  1765  the  estates  of  Lady  Piroe  were  conveyed  to  Francis  Skyrme  in  trust 
to  sell  In  a  few  days  afterwanu,  they  were  ocmveyed  by  way  of  mortgage  to 
Bamardiston,  to  secure  to  him  the  repayment  of  £5500  and  interest.  In  the  f^Iow- 
ing  month  of  January  (1766),  Skyrme,  the  trustee  for  sale,  contiocted  to  sell  the 
same  estates  to  Bagnall  for  the  sum  of  £9250.   Sir  John  and  Lady  Pryce  disputed 
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the  validity  ot  this  oontraot,  and  a  bill  was  filed  for  a  specific  perfomunce  of  the 
contract  by  Bagnall,  who  obtained  a  transfer  of  Baniardiston's  mortgage^  and  entered 

into  possesBion  of  the  estate. 

At  some  time  not  stated,  Sir  John  and  Lady  Pryce  conveyed  the  estates  which 
were  vested  in  them  for  t^eir  lives  as  a  security  for  the  payment  of  JG1800  or  an 
annuity  of  £200,  the  title  to  which  beoame  vested  in  Humpnrey  Humphreys. 

And  in  August  1771  Sir  John  Powell  Pryoe's  fee-simple  estates  were  conveyed  to 
Earl  Temple  by  way  of  mortgage  to  secure  to  him  ;£24,000  and  interest 

[1661  There  bemg  a  suit  to  determine  the  queation  as  to  Bagnall's  purchase,  it 
was  doubtful  whether  Sir  John  and  Lady  Pryoe  were  entitled  to  t^e  equity  (A 
Tedemi>tion  of  Lady  Pryce's  Berkshire  estates,  or  to  the  surplus  of  the  purchase- 
money  which  Bagnall  had  aj;reed  to  pay  for  the  estate,  aftw  satisfying  the  mortgage 
whidi  had  been  assumed  to  him  by  Barnardiston. 

Sir  John  Powell  Pryce  owed  £260  to  Thomas  Jaques,  and  £240  to  Joseph 
Hughes,  and  he  is  said  to  have  borrowed  from  Jaquee  and  Hughes  the  sum  of  £3000. 

And  in  this  state  of  things,  certain  indentures,  dated  the  Ist  and  2d  days  of 
January  1772,  were  executed  by  and  between  Sir  John  Powell  Pryce  of  the  first  part, 
Sir  John  Powell  Pryce  and  Dame  Elizabeth  his  wife  of  the  second  part,  and  Jaques 
and  Hughes  of  the  third  part,  and  thereby,  after  reciting  to  the  effect  I  have  stated, 
it  was  witnessed,  that  Sir  John  Powell  Pryce  and  Lady  Pryce  ^n  consideration  of 
the  premises,  and  of  l^e  further  sum  of  £3000  to  them  paid  by  Jaques  and  Hughes, 
and  also  of  tiie  two  sums  of  £260  and  £240,  making  in  the  whole  £3600,  the  receipt 
of  which  was  acknowledged),  conveyed  the  estates  to  Jaques  and  Hoghes,  on  trust  that 
they,  between  that  time  and  the  29th  of  September  1776,  should,  out  ol  the  rents  to 
be  received,  improve  the  estates  for  the  benefit  of  Sir  John  Powell  uid  Lady  P^ce, 
pay  the  interest  of  the  incumbrances,  and  pay  the  residue  of  such  rents  to  Sir  John 
Powell  Pryce ;  and  upon  the  29th  of  September  1776  should  sell  the  estates,  and  out 
of  the  money  to  arise  by  the  sale  should  pay  and  satisfy  the  charges,  viz.,  the 
£24,000  and  interest  due  to  Earl  Temple,  the  £1800  or  the  annuity  of  £200  payable 
to  Humphrey  Humphreys,  the  mortgage  of  £6500  due  to  Barnardiston,  the  principal 
money  and  interest  which  would  then  remain  due  [1673  ^  Jaques  and  Hu^es,  uid 
such  other  sums  of  money  as  before  the  sale  Jaquee  and  Hughes  mighty  at  the 
request  of  Sir  J.  P.  Pryce,  lend  to  him,  or  might,  by  his  order  or  Erection  in  writiog, 
advauce  to  any  other  person,  together  with  such  expenses  and  such  stipend  as 
therein  mentioned.  And  after  such  payment,  on  trust  diat  Jaques  and  Hughes 
should,  out  of  the  residue  of  Uie  money,  discharge  the  debts  of  Sir  John  Powell 
Pryce  to  such  of  his  creditors,  as  should  before  the  29th  of  September  1776,  agree  to 
Accept  the  same  ^ter  payment  of  the  incumbrances,  and  agree  to  stay  proceedings 
for  the  recovery  of  their  respective  debts.  And  after  payment  thereof,  then  in  trust, 
out  of  the  residue  of  the  money,  to  pay  to  Lady  Prjrce,  for  her  separate  use,  the  sum 
of  £5000,  subject  to  her  own  disposition  and  appointment,  and  independent  of  her 
husband.  And  it  was  declared  and  agreed,  that  this  sum  of  £5000  was  so  secured 
in  lieu  and  satisfaction  of  the  estate  and  interest  of  Lady  Pryce  in  and  to  part  of  the 
estate  thereby  released,  and  that  she  thereby  agreed  to  accept  the  same  aocordindy. 

In  Trinity  term  1772,  Earl  Temple  filed  a  bill  in  this  Court  against  Sir  John 
Powell  Pryce  and  Lady  Pryce,  Jaques,  and  Hughes,  and  ot^er  persons,  praying 
payment  of  his  mortgage  debt  of  £24,000  and  interest  or  a  sale  of  tiie  estate ;  saa, 
by  a  doOTce,  made  on  the  I7tih  of  February  1774,  it  was  ordered,  that  the  mort«ued 
estate,  or  so  much  of  it  as  should  be  required  for  payment  of  the  mortgage,  shomd  he 
sold,  and  that,  if  more  than  sufficient  for  that  purpose  should  be  raiKd,  the  surplus 
was  to  be  paid  into  Court,  with  liberty  for  any  of  the  parties  interested  to  apply. 
The  estates,  or  some  of  them,  were  sold  under  the  decree  j  and  an  account  appears  to 
have  been  settled  between  Sir  John  Pryce  and  Lady  Pryce  and  Jaques ;  but  before 
any  report  was  made,  the  anit  [1681  abated  by  the  deaths  of  Sir  John  Powell  I^oe 
and  of  Earl  Temple.  Sir  John  died  in  July  1776,  having  made  a  will,  by  which  he 
appointed  hia  sister  Mary  Pryce  an  executrix,  and  leaving  his  son  Sir  Edward  Manley 
I^ce  his  heir  at  law.  Earl  Temple  died  in  1779,  having  made  a  will,  of  which  be 
appointed  the  Marquis  of  Buckingham  executor.  The  suit  having  been  revived,  the 
Master  made  his  report  on  the  I7th  of  July  1782,  and  it  thereby  appeared,  t^t, 
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«fter  payment  of  the  mortgage  of  Earl  Temple,  there  was  a  surplus  of  the  purchase- 
money  (rt  the  nuntgaged  estate*  wliioh  had  been  aokUlto  the  amount  of  JC2821,  1  la.  Id. 

Pursuant  to  an  order,  dated  the  28th  of  Kovembn*  1782,  t^t  sum  was  Inronj^t 
into  Court,  and  under  the  decree,  any  permm  intoraated  therein  wu  at  liberty  to  apply 
to^  Court. 

In  Jamiaiy  1786  Jaques  alleged  that  he  was  entitled  to  be  paid£1600and  interest 
out  of  Ae  money,  ana  two  other  persons,  namely,  Gethyn  and  Pq^  alleged  that 
liiey  were  entitled  to  be  paid  certain  other  aams.  Petitions  in  support  of  these 
claims  were  heard  on  the  2l8t  of  January  1785 ;  and  an  order  was  then  made, 
referring  it  to  the  Master  to  enquire  and  state  what  incumbrances  there  were  on  the 
fond,  and  directing  that,  in  the  meuitime,  the  fund  should  be  invested  and  accumu- 
kbed.  The  enquiry  directed  by  the  order  has  never  been  prosecuted,  bat  the  fund 
was  invested,  and  lias  been  accumulated,  and  it  increased  to  the  amount  of  more  than 
^20,000  3  per  cent,  consols,  and  it  was  part  of  the  estate  of  Sir  John  Powell  Pryce, 
who  died  in  1776. 

Sir  Edward  lianley  Pryce,  the  heir  at  law  of  Sir  John  Powell  Pirce,  devised  his 
real  estates  to  his  right  heir,  who  was  Diana  Evors.  She  died  in  June  1806  [159] 
leaviDg  Geoige  Arthur  Erora,  a  Defendant  to  this  cause,  her  heir.  There  was  for 
some  time  a  doabt  whether  CSeorve  Arthur  Evots  had  not  an  tAdet  brother,  who 
might  have  been  the  heir ;  but  Mr.  Evors  being  in  possession  of  the  estates,  with  tiiat 
doubt  respecting  the  state  of  his  family,  brought  up  several  incumbrances  thereon, 
which  had  been  the  debte  of  Sir  John  Powell  Iryce,  at  tow  prices. 

In  the  meantime,  the  bill  filed  by  Bagnall  for  a  specific  performance  of  the  agree- 
ment which  he  had  entered  into  with  Skyrme  for  the  purchase  of  Lady  Pryce's  estate 
in  Berkshire,  was  dismissed  for  want  of  prosecution.  Ba^all  died  in  1804,  leaving 
Lady  Scott  and  Mrs.  Winsor  his  co-heirs,  and  Sir  Wilbam  Scott  and  Mr.  Winsor 
were  his  executors.  In  Jime  1804  Bumey  and  Morgan,  who  were  judgment 
ereditors  of  Lady  Prroe  to  the  amount  of  £1000,  together  with  Lady  Pryce,  filed 
their  bill  against  Sir  Williun  and  Lady  Soott  and  Mr.  and  Mrs.  Winsor,  praying  that 
the  contract  between  Skyrme  and  Bagnall  might  be  rescinded  (see  Bumei/  v.  Morgait, 
I  Sim.  &  St.  368) ;  but  Lady  Price  died  in  April  1806 ;  and  soon  afterwards,  Bumey 
and  Momui  filed  their  bill  of  revivor  and  supplement  against  the  Defendant  to  the 
original  bill  and  Sir  John  Jackson,  the  devisee  and  executrix  of  Lady  Pryce,  and 
thereby  prayed,  that  all  the  debts  of  Lady  Pryce  might  be  paid  out  of  Lady  Pace's 
Berkshire  estate,  or  the  purchase-money  payable  for  the  same.  By  the  supplemental 
matter,  the  object  of  tne  suit  was  so  far  altered,  that  it  became  a  suit  for  the 
administration  of  the  estate  of  Lady  Pryc&  On  the  7tfa  day  of  March  1614  a  decree 
was  pronounced,  and  thereby  it  was  decreed,  that  the  contract  with  Bagnall  should 
be  performed ;  and  the  Master  was,  amongst  other  things,  to  take  an  account  of  what 
was  due  to  the  Plaintiflf  Morgan  on  his  securities,  and  also  an  account  pl60]  of  what 
was  due  to  all  other  the  creditors  of  Lady  Pryce,  and  of  all  other  incumbrances 
affecting  her  estate,  and  enquire  into  and  state  theprioritiee  thereof. 

During  the  proceedin&;B  under  this  doOTee,  the  iMaintiffi^  Bumey  and  Hocgan,  and 
tiie  DefoMant  Sir  John  Jackson  died ;  but  the  suit  was  revived  after  the  ab^ementa 
so  oooasioned,  and  the  proceedings  in  the  Master's  office  were  continued. 

It  is  now  to  be  stated,  that  Thomas  Jaques  (who  was  party  to  the  deed  of 
Jannary  1772,  and  one  of  the  Petitioners,  who  in  the  suit  of  Temple  v.  Pryce  had,  in 
January  1786,  claimed  to  be  paid  a  debt  of  Xl&OO  and  interest  out  of  the  estate  of 
Sir  John  Powell  Pryce,  and  who  was  one  of  the  Petitioners,  by  whom  the  order  of 
the  2l8t  of  January  1786  had  been  obtained,  and  who,  under  that  order,  was  entitled 
to  go  in  and  establish  his  claim  against  the  estate  of  Sir  John  Powell  Piyce),  died  in 
tiie  year  1790,  having  made  a  will,  which  was  duly  proved  by  John  Bowman,  one  of 
tiie  executors,  tUone,  and  that  John  Bowman  never  prosecuted  the  order  of  21st  of 
January  1786,  made  in  the  cause  of  Temple  v.  Pryce ;  but  twenty-fire  vears  after  the 
death  of  his  testator,  went  in  under  the  decree  made  in  the  cause  of  Bumey  v.  Scott, 
and  diumed  to  be  eutided  to  nayment  of  the  sum  of  £1600  out  of  the  estate  tA  Lady 
Pryoe.  And  the  Master,  by  his  report  in  that  suit,  dated  the  8th  day  of  August 
1831,  found,  that  (there  was  in  Court,  in  respect  of  the  purchase-mone^  of  the  estate 
therein  mentioned,  the  sum  of  £6735,  17a.  Id.  Bank  3  per  cent  annuities.   And  he 
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found,  dut  there  were  serwal  sums  of  money  due  to  serenl  pertonsi  to  the  amount 
in  the  whcle  d  £16,623, 80.  7d.,  aa  crediton  of  Lady  Pryee,  for  [uincipal  and  inteiert 
in  reipect  of  their  aereral  debts,  besides  the  sum  of  £4727,  48.  lOd^  due  to  Francis 
[161]  Morgan,  as  legal  personal  representative  of  John  Morgan.  And,  amongst 
other  things,  be  found,  that  there  was  due  to  Sarah  Bumej,  as  the  legal  penonal 
representative  of  John  Bumey,  on  judgment,  the  sum  of  £1000,  and,  on  Dond,  dated 
the  24tb  of  December  1804,  in  the  penalty  of  £6400  for  securing  the  payment  of 
£3200  and  interest,  including  the  £1000  due  on  judgment,  and  also  found  clue  to  tbe 
personal  representative  of  Jaques,  under  the  indenture  of  January  1772,  the  prin- 
cipal sum  of  £1500,  and  for  interest  on  part  thereof  the  sum  of  £3754,  Ss.  3d., 
making,  in  the  whole,  £5264,  8s.  3d.:  and  he  also  found  that  a  debt  <rf  £240  was  due 
to  the  personal  representative  of  Joseph  Hughee ;  and  Uiat  the  sum  oi  £4739,  Os.  4A 
was  due  to  John  Benry  Deffell  on  mortgage. 

By  an  order  made  on  the  14th  of  Dewmber  1631,  it  was  referred  to  the  Bfaater 
to  ascertain  the  priorities  of  the  chareea  on  Uie  eatate  of  I^dy  Pryce ;  and  the  Maatw, 
by  a  subsequent  report,  dated  the  7Ui  of  July  1832,  certified,  wat  the  debt  due  to 
the  estate  of  Thomas  Jaques  and  the  personal  representative  of  Jouph  Hughes  was 
the  first  incumbrance  on  the  estate,  and  the  produce  thereof.  The  report  was 
confirmed,  and  by  an  order  dated  the  31st  of  July  1832,  it  was  ordered,  that  out  of 
the  £10,989,  17s.  Id.,  the  fund  then  in  Court,  the  sum  of  £5318,  Is.  3d.  and  also  the 
sum  of  £5,  158.  6d.  for  subsequent  interest  should  be  paid  to  Jane  Bowman,  the  then 
le^  personal  representative  of  Thomas  Jaques,  and  that  also  thereout  the  sum  of 
£240  should  be  carried  over  to  the  account  of  the  l^al  personal  representative  <d 
Joseph  Hughes.  Under  this  order,  and  out  of  the  monies  standing  to  the  credit  of 
the  cause  for  administering  the  estate  of  Lady  Pryce,  the  sevenu  sums  of  £531^ 
1b.  3d.,  £5,  158.  6d.,  and  £240  were  paid.  And  the.  order,  aftw  providing  for  these 
payments,  and  [162]  for  payment  of  what  was  due  to  Deffell,  directed,  that  the  sura 
of  £537,  lis.  8a.,  being  the  residue  of  the  fund  in  Court,  should  be  paid  to  Frands 
Morgan,  towards  payment  of  £4795,  19b.  lOd.  the  debt  found  due  to  his  testatra' 
John  Morgan. 

In  this  manner,  the  whole  of  the  estate  of  Lady  Price,  which  was  administered  in 
the  suit,  was  applied,  without  paying  the  whole  of  her  debts,  and  particularly, 
without  paying  any  part  of  the  amount  of  what  was  due  on  the  bond  of  the  24di  U 
December  1804,  to  the  estate  of  John  Burney  from  the  estate  of  Lady  Pryce. 

The  Plaintaff  is  now  the  1^^  personal  representative  of  John  Bumey,  and  iqmean 
to  be  entiUed  to  the  debt  which,  remains  due  to  his  estate  from  the  estate  Lady 
Pryce,  and  he  now  claims  to  have  Uie  amount  paid  out  of  the  funds  whidi  were  in 
Court  to  tiie  credit  of  the  cause,  ori^nally  called  Hqrl  Tenwle  v.  Pnfce,  The  funda 
constituted  put  of  the  eatate  of  Sir  John  Powell  Pxyoe,  ana  the  Plaintiff  says,  that 
the  debts  due  to  Jaques  and  to  Hughes  were  debts  of  Sir  John  Powell  Pryoe^  and 
ought  to  have  been  paid  out  of  his  estate,  and  would  have  been  paid  out  of  his  funds 
in  that  cause,  if  the  order  of  January  1785  had  been  duly  prosecuted :  that,  never- 
theless. Lady  Pryce,  having,  by  deieds  of  1772,  and  perhaps  by  subsequent  acts, 
rendered  her  estates  liable  to  pay  those  debts,  the  ^rsons  to  whom  Uiey  were  due 
had  a  right  to  be  paid  out  of  her  estate ;  but  her  liabilities  and  the  liability  of  her 
estate  can  only  be  considered  as  in  the  nature  of  a  suretyship,  and  payment  of  the 
debt^  primarily  due  from  the  estate  of  Sir  John  Powell  Pryce  the  (Hincipal  debtor, 
having,  in  fact,  been  made  out  of  the  estate  one  who  waa  only  a  surety,  the  latter 
ought  to  be  recouped  or  reimbursed  out  of  the  former,  to  the  extent  [163]  to  whidi 
Lavdy  Pryce'a  estate  was  so  amlied,  for  the  purxx»e  of  paying  to  Morgan  what 
remains  due  to  the  eatate  of  John  Morgan  on  his  mortgage  aiul  next  of  paying  what 
la  due  to  the  Plaintiff. 

Mr.  Evors,  admitting  in  the  result,  that  he  was  the  heir  at  law  of  Sir  John  Powell 
Piyce,  and  that  the  £20,972,  lOs.  Id.  in  question,  was  the  accumulated  surplus  of  f^e 
purchase-money  arising  from  the  sale  of  a  part  of  Sir  John  Powell  Pryce's  real  estate, 
after  paying  a  mortgage  thereon ;  and  claiming  to  be  entitled,  in  the  character  of 
heir,  if  he  had  no  other  or  better  title,  which  however  he  claimed  to  have,  insists, 
that  Jaques  and  Hughes  were  not  creditors  of  Sir  John  Powell  Pryce :  that  the  debts, 
if  any,  were  debts  of  Lady  Pryce,  who  is  aud  to  have  been  a  very  extravagant 
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person,  having  ^;reat  power  and  influence  over  her  husband.  Sir  John  Powell  Pryce, 
who  was  blind,  incapable  of  acting  for  himself,  under  great  pecuniary  embarrassment, 
and  likely  to  be  imposed  upon.  There  is  no  evidence  of  the  supposed  facts  on  which 
these  suggestions  are  founded.  It  appears,  I  think  sufficiently,  that  the  debts  were 
secured  ^  the  deeds  of  January  1772,  and  that  the  debts  ought  to  be  considered  as 
{Himarily  the  debts  of  Sir  John  Powell  Pryce.  I  must,  under  the  oiroumstances  of 
this  case,  presume  that  the  deed  of  January  1772  was  duly  executed,  and  that  the 
memorandum  of  February  1776  was  duly  signed  by  Sir  John  Powell  Pryce,  and  there 
is  no  reason  to  conclude,  that  the  debt  was  the  debt  of  liady  Pr^ce,  though  she 
executed  Uie  deed,  and  signed  Uie  memorandum  of  the  aocountt  stating  the  sum  for 
which  her  estate  was  intended  to  be  part  seeurity. 

But  Mr.  Evors  next  denied,  that  Bumey  was  a  creditor  of  Lady  Pryoe,  and  he 
soggeeted,  without  proving,  [164]  cirenmstanoes  from  which  he  wishes  it  to  be 
concluded,  that  no  consideration  was  given  for  the  bond  which  Bumey  held.  There 
being  no  evidence  of  the  truth  of  such  suggestions,  and  the  debt  having  been  duly 
established  against  the  legal  personal  representative  of  Lady  Pryo^  i  tiiink  Uia^ 
upon  this  occasion,  I  am  bound  to  consider  it  a  good  debt. 

Under  these  circumstances,  and  from  the  Master's  reports,  it  appears,  that,  in 
consequenco  of  the  payment  of  debts  of  Sir  John  Powell  Pryce  out  of  the  estate  of 
Lady  PiToe,  the  debts  of  Lady  Pryce,  or  at  least  this  debt  oi  Lady  Pryce,  has  not 
been  paid. 

Mr.  Evors  then  contended,  that  the  Plaintiff  came  too  late,  and  that  his  claim 
ooj^t  to  be  barred  lapse  of  time.  It  is  not  necessaiy  to  consider  how  this  might 
have  been,  if  there  had  men  no  fund  is  Conrt,  but  the  surplus  panhaae-money  of 
Sir  John  Powell  Pryoe's  estate,  which  remained,  after  satisfying  Earl  Temple's  mort*  ' 
was  paid  into  Conrt  in  the  rear  1782.  In  1785,  there  was  a  reference  to  the 
r  to  enquire  what  were  the  incumbrances  thereon.  That  order  was  not 
effectually  acted  upon,  till  Mr.  Evors  petidoned  to  have  the  money  paid  to  him,  as 
the  heir  of  Sir  John  Powell  Pryoe;  and  it  was  upon  that  occasion,  and  in  1840,  that 
au  order  was  made,  for  an  enquiry  as  to  incumbrances.  Under  that  order,  the 
Plaintiff  made  his  claim,  which  was  rejected  the  Master,  as  it  is  distinctly  stated 
by  Mr.  Gray,  on  the  ground  that  the  claim  was  founded  on  an  equity.  The  Plaintiff, 
very  soon  afterwards,  filed  this  bill  to  establish  his  equity,  and  lam  of  opinion,  that 
he  is  not  precluded  from  relief  by  lapse  of  time. 

But  Uutiy,  Mr.  Evors  allied,  that  having  no  notice  ot  the  Plaintifi*8  claim  against 
the  estate  m  Sir  J.  P.  [1661  Pryee,  he  purohased,  and  caused  to  be  assigned  to 
himself,  various  judgments  ana  inoumlmuiees  ixpon  tite  estate  (rf  Sir  John  P.  Pryce, 
to  an  amount  exoeecung  the  amount  of  the  fund  in  Court 

But  I  conceive,  that  this  is  not  a  case  iwhioh  is  affected  hy  notice.  If  it  were, 
there  seems  to  be  some  reason  to  think,  that  Mr.  Evors  had  notice  of  the  circum- 
stances under  which  the  Plaintiff's  claim  arises,  and  for  further  satisfaction,  I  should 
direct  an  enquiry  on  the  subject ;  but,  independently  |of  any  question  of  notice,  it 
seems  to  me,  that  we  have  to  consider  in  what  character  Mr.  Evors  beoune  entitled 
to  the  estate ;  and  if  he  became  entitled  as  heir,  what  was  the  full  amount  and  value 
of  all  the  estates  which  he  derived  under  the  same  titie,  and  what  was  the  amount  <d 
the  money  which  he  paid  in  satisfaction  of  the  charges  and  incumbrances  thereon ; 
for  those  sums  he  will  be  entitled  to  jniority  before  the  Plaintiff,  upon  all  the  estates, 
aiul  if  the  estates,  exclusively  of  the  partindar  portion  against  whieh  the  Plaintiff's 
claim  is  made,  should  be  insufficient  to  satisfy  him  the  monies  so  paid,  he  will  be 
entitled  in  priority,  in  respect  even  of  this  particular  fund. 

Now  Mr.  Evors  became  entitled,  as  heir  of  Diana  Evors,  and  through  her,  as  heir 
of  Sir  Edward  Manley  Pryce,  who  was  heir,  and  took  subject  to  the  provisions  in  the 
will  of  Sir  John  Powell  Ptrce,  as  heir  at  law  of  Sir  John  Powell  Pryce ;  and  in  his 
answer  in  this  cause,  Mr.  Evors  claimed  title  to  the  estate,  as  heir  of  Sir  John  Powell 
Pryce. 

This  is,  therefore,  the  case  of  an  heir,  purchasing  and  procuring  assignments  of 
debts  and  incumbrances  on  the  estate  descended  to  him  for  less  than  their  full 
amounts.  He  is  entitled  to  the  full  benefit  of  all  that  [166]  he  paid;  but,  as  against 
ottur  creditors  on  the  estate,  he  is  to  have  credit  for  no  more  tium  he  paid. 

ILiiL~18 
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And  on  the  whole,  I  am  of  opinion, 

Ist.  That  the  sum  claimed  by  Jaques,  and  paid  to  his  l^al  penoul  npj 
sentatire,  vas  and  ought  to  be  considered  as  the  debt  of  Sir  John  Powell  Fitm,  i 
due  from  his  estate. 

2d.  That  the  same  having  been  paid  out  of  the  estate  of  l^y  P^ee,  hetV 
personal  representatives  oo^t  to  be  oonsidered  as  creditors  against  the  stWe  of 
John  Powell  Pryoe,  for  the  toll  amount  thereot 

3d.  That  the  money  paid  into  Court  in  the  cause  of  Earl  Teazle  v.  Pryee  th^ 
ought  to  be  considered  as,  part  of  the  real  estate  of  Sir  John  Powdl  Prjoe, 
that  Mr.  Evors,  as  the  heir  at  law  of  Sir  John  Powell  Pryce,  became  entiUed  tlin 
subject  to  the  payment  of  the  debts  chargeable  thereon. 

4th.  That  Mr.  Evors,  having  paid  various  charges  and  incumbrances  apw 
estate  of  Sir  John  Powell  Pryce,  whose  heir  he  was,  is  entitled,  agunst  ol 
claimants  on  the  estate,  to  have  tredit  for  the  full  amount  of  the  several  »m 
money  so  x>aid,  but  not  for  any  greater  amount  than  he  actually  paid.(l) 

5th.  That  if  the  unsold  estates  of  Sir  John  Powell  Pryce,  to  which  the  Defes 
became  entitled  as  heir,  [1671  are  of  value  less  than  sufficient  to  satdafy  lU 
monies  paid  as  aforesaid  by  Mr.  Evors,  then  Mr.  Evors  is  entitled  to  be  piid 
residue  out  of  the  fund  in  Court,  in  priority  to  the  legal  personal  represeaUtm 
Lady  Piyce ;  but  if  the  value  of  such  estates  exceeds  the  amount  of  t^e  moMj 
paid  by  Mr.  Evors,  then  the  legal  personal  representatives  ought  to  be  paid 
due  to  them,  out  of  such  fund,  in  the  first  place. 

I,  therefore,  propose  to  declare,  that  the  Plainti^  as  the  legal  personal  repra 
tive  of  John  Burner,  is  entitled  to  be  paid  what  is  due  to  him  in  that  cbui 
out  of  the  estate  of  l>ady  Pryce,  and  that  the  estate  of  Lady  Pryce  havinf 
exhausted  by  the  application  of  it  in  payment  of  debts  whicn  were  {ximaru 
from  Sir  John  Powell  Pryce  or  his  estate,  but  for  which  the  estate  of  Lady 
was  liable,  the  Plaintiff  is  now  entitled,  out  of  the  estate  of  Sir  J.  P.  Piyoe  (b 
to  prior  claims  thereon,  if  any,  and  to  the  extent  to  which  tiie  estate  at  Lady 
was  am>lied  in  payment  of  mo  debts  of  Sir  John  Powell  Pryce),  to  have  the  sil 
Lady  Pryce  recouped,  in  order  t^t  the  same  may  be  now  applied  in  aatisfKt 
her  debts  remaining  unpaid. 

Befer  it  to  the  Master  to  enquire  and  state  to  the  Court,  what  debts  and  H 
money  and  to  what  amount,  wmch  were  primarily  due  from  Sir  J.  P.  Piyce 
estate,  were  paid  out  of  the  estate  oi  Lady  Pryce,  under  the  decree  I 
administration  of  her  estate. 

And  let  the  Master  enquire  and  state  what  estates  Mr.  Evors  became  entitl 
as  heir  at  law  of  Sir  John  P.  Pryce,  and  what  was  the  full  amount  and  value 
in  the  whole,  and  what  charges  and  incumbrances  t^e  same  were  subject  to,  an 
sums  of  njSS]  money  and  to  what  amount  in  the  wholes  were  paid  by  Mr.  £' 
or  towards  satiafadaon  of  such  charges  and  incumbrances,  or  any  of  then, 
pnrcbasing  the  same,  or  procuring  the  same  to  be  transferred  or  assigned  to' 
to  any  other  person  for  his  own  use  or  benefit. 

Reserve  f  urUier  directions  and  costs. 

This  case  was  sfilrmed  by  Lord  Gottenhara  on  the  16th  of  Felwuaxy  184& 

[168]  Batnton  v.  Hooper.  Jan.  29,  1847. 

Upon  an  application  to  the  Court  to  appoint  a  guardian  ad  Utetn  to  an  in&nt  i 
within  the  jurisdiction,  his  appeanuice  in  Court  will  not  be  dispeosed  witl^ 
nnder  special  dronmstanoes. 

Mr.  Bird  applied  for  tJie  appointment  of  a  guardian  ad  Uism  of  iniihnt  Defes 


(1)  Barcy  v.  Ball,  1  Vernon,  49;  Bratkwaite  v.  Braihwaiie,  lb.  334;  Fi 
Vavghm,  lb.  336 ;  IFiUiams  v.  Sjningfeild,  lb.  476 ;  Long  v.  Clopton,  lb.  464;  M 
V.  Jduuat,  2  Temon,  66 ;  1  Powell  on  Mortgages  (6th  ed.),  346  a.  ;  Mcrrd  r. 
2  Atkyns,  52. 
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-who  were  resident  within  the  juriadiotioii,  witiiout  either  a  oommission  or  their 
personal  appearance  in  Court. 

There  were  no  special  circumetances  stated  for  deriatinc  from  the  naual  practice, 
except  that  the  Plaintiff  threatened  an  attachment.  The  maaber  td  tiie  Bolls,  in  the 
£rat  instance,  had  made  the  order,  but  the  r^strar,  before  drawing  it  up^  reqoind 
that  the  matter  should  be  drawn  to  the  attention  of  the  Court. 

Mr.  Bird  again  mentioned  the  case,  and  referred  to  Drant  r.  Faux  (2  Yon.  & 
■CoU.  (C.  C),  B24). 

The  Mastxr  of  thx  Bolls  [Lord  Langdale]  said  he  would  ooiuider  the  case; 
^ut  on  the  following  day  he  refused  the  order. 

[169]  The  chilc&eD  were  brouA^t  into  Court  oa  the  Ist  of  Febraary,  and  a 
guardian  was  appmnted  in  the  usual  manner. 

NoTK. — See  SmWi  v.  Palmer,  3  Beavan,  10;  Nietm  v.  Few,  7  Beavan,  349  j 
SUUwell  V.  Blair,  13  Sim.  399  ;  ShuHlewrth  v.  Shutlleworth,  2  Hare,  147 ;  Marrism  v. 
Mariia  (V.-C.  Wignun),  26th  May  1846. 


[169]   HOPKINSON  V.  Elus.   Nop.  18,  1846. 

[S.  C.  16  L.  J.  Ch.  69.] 

Held,  upon  the  construction  of  a  will,  that  the  real  estate  had  not  been  converted 
out  and  out 

A  testator  directed  his  debts  to  be  paid  out  of  his  personal  estate,  and,  in  a  subeequent 
clause,  out  of  a  mixed  fund  composed  of  realty  and  personalty.  Held,  on  the 
context,  that  the  latter  direction  prevailed. 

Costs  of  administration  suit  payable  pro  raid  out  of  a  mixed  fond  oompoeed  d  realty 

and  personalty. 

Sir  John  Ellis,  by  his  will,  after  directing  his  debts,  funeral  and  testamentary 
expenses  to  be  paid  by  his  executors  out  of  his  perxmal  estate,  deyised  and  bequeathed 
his  freehold  messuage,  &c,  at  A.,  "and  all  other  his  real  estates  whatsoever  and 
wheresoever,  and  ui  and  singulu:  his  household  goods,"  &&,  &c,  "and  dl  and 
singular  other  his  pers&mU  estate  and  effects,"  to  four  trustees,  their  heirs,  executors, 
■&c.,  upon  trusty  with  all  convenient  speed,  "to  sell  and  dinMse  of  and  eimmi  into 
money  all  and  singular  his  said  real  and  personal  estate  and  effects,"  &c.,  "  and  by  and 
out  of  the  monies  arising  from  such  sale  and  eonvertim  into  money  of  his  said  reu  and 
personal  estate  and  effects,  in  the  first  place,"  to  pay  the  expenses  attending  "  such 
sale  and  conversion,"  and  the  current  expenses  of  executing  the  trusts  of  his  will  and 
funeral  and  testamentary  expenses,  and  his  just  debts,  and  to  invest  in  the  consols 
sufficient  to  produce  X300  a  year  for  J.  C.  for  life,  and  after  her  deoease  to'  pay  the 
principal  as  she  should  appoint,  and  in  default,  to  her  next  of  kin. 

And  upon  further  trust  to  p&y  a  pecuniary  legacy,  and  to  purchase  a  number  of 
life  annuities,  which  the  [170]  testator  specified.  He  then  proceeded  as  follows : — 
And  I  direct  that  the  said  annuities  shall,  if  poasiUe,  be  purchased  from  Qovemment 
on  the  usual  termu,  but  if  not,  then  from  some  good  and  respectaUe  insurance  oflSoe ; 
or  if  my  trustees  shall  deeim  the  same  more  advisfUtle,  the  same  annuities  may  be 
secured  oy  an  investment  in  the  funds,  of  a  sufficient  sum  of  money  out  of  the  proceeds 
of  my  real  and  personal  edaie,  but  so  as  not  to  charge  the  said  r^  estate  therewith, 
which  sums,  as  the  said  annuities  fall  in,  shall  sink  into  and  form  part  of  my  residuary 
penonal  estate." 

The  testator  then  gave  certain  legacies  out  of  "  his  said  real  and  personal  estate," 
and  amongst  them  one  to  T.  E.  E.  C.  upon  her  attaining  the  age  of  twenty-one  years, 
but  if  she  should  happen  to  depart  this  life  under  that  age,  to  pay  the  same  legacy 
or  sum  unto  her  father,  if  living,  immediately  after  her  decease  ;  but  if  he  sboulanot 
survive  his  said  daughter,  that  the  said  legacy  of  £200  should  sink  into  and  form  part 
•off  the  rraidue  of  his  perxmal  &Mt.   And  he  directed,  that  the  whole  kA  the  said 


Digitized  by 


948 


HOPKINSON  17.  ELLIS 


HBiT.m. 


legacies,  annuitieB,  and  bequests  should  be  paid  to  the  said  respective  legatees  free  <si 
lega^  duty,  which  he  directed  should  be  paid  out  of  his  prnvonal  estate. 

'the  testator  then  gave  twelve  legacies  to  different  charities,  varyiDe  in  amoont 
from  £2000  to  £260  each,  which  it  is  unnecessary  here  to  enumerate ;  and  he  directed^ 
that  the  charitable  bequests  should  be  paid  free  of  Isgaey  duty,  which  he  directed 
should  be  paid  out  of  fais  residuary  personal  ataie. 

And,  lastly^  to  pay  so  much  of  the  residue  "  of  his  real  and  personal  estate  or  the 

Sroceeds  thereof,"  after  providing  for  his  debts,  legacies,  annuities,  and  bequests, 
L71]  and  the  expenses  of  the  trusts,  as  should  not  exceed  £2000,  to  the  Plunlaf 
ane  Carter;  "and  should  there  be  any  surplus  of  such  residue  beyond  the  said  sum 
of  £2000  sterling,  then  upon  trust  to  pay  the  whole  of  such  surplus  into  the  hands  of 
such  treasurer  or  treasurers  for  the  time  being  of  any  needful  charitable  institutioDfl,. 
his  said  trustees  might  in  their  discreti<»i  seieot,  for  the  uses  and  purposes  thereoi"' 
He  sppointed  the  trustees  executors. 

llie  testator  died  in  1839,  possessed  of  real  estate  and  of  pore  and  mixed 

^  Mr.  T^imer  and  Mr.  Willcock,  for  the  Plaintiffs,  the  trustees. 

Mr.  Kindersley  and  Mr.  Teed,  for  the  heir  at  law,  argued,  that  there  had  been  no- 
conversion  of  the  real  estate  into  personalty ;  that  the  debts  were  payable  out  of  thfr 
personal  estate  exclusively ;  and  that  so  much  of  the  charity  legacies  as  were  payable 
out  of  the  real  estate  failed ;  and  that  that  portion  which  constituted  pure  re^ty 
belonged  to  the  heir ;  and  that  the  mixed  realty,  or  the  personalty  savouring  of  realty, 
to  the  next  of  kin.  They  cited  Smith  v.  Claaton  (4  Mad.  484),  Arnold  v.  CAopnuw 
(1  Yea.  sen.  108). 

Mr.  Boupell,  Mr.  Bolt,  and  Mr.  Benshaw,  for  the  next  of  kin,  ai^ed  that  tiie 
effect  of  the  will  was  to  eonvert  the  real  estate,  out  and  out,  into  personalty :  that 
it  was  not  neoessary  that  a  testator  should  say,  "  I  diunherit  my  heir  in  favour  of 
m^  next  of  kin,"  but  that  it  was  sufficient,  if  it  could  be  collected  from  the  whole- 
will,  that  the  testator  intended  his  realty  to  acquire  the  cha-^72]-racter  of  personalty. 
They  commented  on  the  will,  and  relied  on  the  direction,  that,  as  the  annuities  fell  in, 
the  investment  in  the  funds  to  secure  them,  which  were  to  be  raised  out  of  ^e  not 
tmd  personal  estate,  should  sink  into  his  personal  estate. 

They  also  argued  that  the  testator  had  shewn,  that,  by  the  expression  "  personal 
estate,"  he  meant  the  mixed  fund  composed  of  the  produce  of  the  "  real  and  personal' 
estate  and  effect^"  aud  that  therefore  his  debts  and  funeral  expenses  ought  to  be  paidr 
under  the  exwess  trust,  out  of  the  oommon  fund  arising  from  the  reu  and  persooal- 
estate,(l)  and  not  out  of  the  personal  estate  exdoaivefy,  as  directed  in  t^e  former 
part  of  the  wilt 

They  cited  Byam  v.  Munton  (1  Buss.  &  M.  503),  PhiUips  v.  PhiOyM  (1  MyL  &  E. 
649),  Countess  of  Bristol  v.  Sungerford  (2  Vem.  646),  Sogers  v.  Bogers  (3  P.  Wma.  193), 
Pritehard  v.  ArlmUn  (3  Buss.  456),  Mann  v.  Bwrlingham  (1  Keen,  236),  O^lett  v. 
ffobsm  (3  Myi.  &  K.  617),  Sturge  v.  Dimsdal*  (6  Beav.  462),  The  Pkiiant/mpie  Sodely^ 
V.  Kemp  (4  Beav.  681). 

Mr.  Wray,  for  the  Attorney-General. 

Mr.  L.  Lowndes,  for  a  charitable  legatee. 

[173]  The  Master  of  the  Bolui  JLord  Langdale].  This  testator  intended  to- 
dispose  of  the  whole  of  his  estate,  and  it  is  therefore  perfectly  clear,  that  he  had  no 
object  or  intention  beyond  that  which  he  has  expressed  by  his  will  He  intended  to 
provide  for  tiie  payment  of  his  debts,  leoaoies,  and  annuities :  and  to  give  authority 
to  his  tinstees  to  apply  anv  sur[dus  which  remained,  after  answering  those  purpose^ 
to  charities  to  be  seleoted  by  themselves. 

He  commences  his  will,  by  directing  that  his  debts,  &c.,  should  be  paid  out  of  his 
personal  estate.  He  then  proceeds  to  direct  the  means  by  which  the  whole  of  the 
objects  he  had  in  view  by  the  will,  beyond  the  payment  of  his  debts,  &c.,  should  be 
carried  into  effect,  and  for  that  purpose,  he  gives,  in  the  largest  possible  terms,  to  his 
trustees  and  executors,  the  whole  of  his  estate  both  real  and  personal,  upon  the  trusts 

(1)  See  Roberts  v.  Walker,  \  Buss.  &  Myl  752 ;  Dunk  v.  JWr,  2  Buss.  &  Myl. 
567 ;  Stoeker  v.  Harbm,  3  Beavan,  479 ;  SaU  v.  Chaitaway,  3  Beavan,  676. 
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■and  to  and  for  the  Beveral  intonta  and  purposes  tbereinafter  expressed  and  declared 
•concerning  the  same. 

For  those  objects  and  purposes,  and  as  the  first  means  of  effecting  them,  he  directs 
the  trustees  to  sw  and  oonrvt  into  money,  tiie  whole  €i  hie  real  aiul  personal  estalie  j 
ihea  he  directs  tiie  application  of  the  monejr  to  arise  from  the  sale,  first,  in  payment 
of  the  expenses  of  the  sale ;  next,  in  payment  of  the  general  expenses  of  ezecutine 
the  trusts  of  his  will,  and  his  funentl  and  testamentary  expenses  and  just  debts ;  ana, 
in  the  next  place,  to  lay  out  and  invest  the  sums  necessary  for  securing  annuities,  and 
■so  on,  to  the  effect  I  have  before  mentioned.  In  the  course  of  his  will,  he  uses  ex- 
pressions which  shew  sometimes  that  he  treated  the  combined  fund  as  reed  and  personal 
•estate,  and,  upon  one  or  two  occasions,  shewing  he  considered  it  to  be  [174]  personal 
estate ;  for,  after  plainly  directing  certain  sums  to  be  taken  out  of  the  common  fund 
composed  of  his  real  and  personal  estate,  andjnvested  for  the  security  of  the  annuities, 
he  says,  that  when  the  wanuities  drop  they' are  to  sink — into  what^  Not  into  his 
real  and  personal  estate,  but  into  his  residuary  personal  estate,  I  think  it  manifest, 
«uider  these  circamstancee,  that  you  cannot  com»  to  an^  pardoular  oondunon  upon 
the  first  part  oi  hia  will  alone,  whereby  he  has  directed  ms  debts,  &c.,  to  be  paid  out 
•of  his  personal  estate;  because,  when  you  oome  to  look  at  his  madits  eperandi,  and  see 
how  he  intended  his  object  to  be  effected,  you  find  he  treats  Ae  common  fund  arising 
from  the  conTcrsion  oi  hit  real  and  peraonu  estate  into  money  as  his  common  personal 
'estate. 

Questions  of  this  sort  are  always  of  difficult  construction,  and  plausible  reasons 
-are  offered  on  both  sides.  But  it  would  be  refining  too  much  to  say,  that  this  distinct 
direction  to  constitute  one  common  fund,  and  to  pay  the  debts  and  expenses  out  of 
that  one  common  fund,  is  to  be  altered,  by  the  common  direction  at  the  beginning  of 
this  will,  for  the  payment  of  the  testator's  debts  out  of  his  personal  estate.  I  think, 
therefore,  I  must  consider  this  as  a  mixed  fund.  Being  a  mixed  fund,  the  application 
of  it  is  perfectiy  clear.  Yon  cannot  am)ly  any  part  oi  it  which  arises  from  the  real 
«state  or  cbi^tels  rwl  to  charity :  thererore  so  maoh  of  the  charitable  bequests  payable 
oat  of  the  common  fund  as  would  have  to  be  supplied  out  of  realty,  chattels  r^,  or 
money  connected  with  land  will  fail.  But  for  whose  profit  or  benefit?  Mr.  Wray 
has  stated  the  rule  with  the  most  perfect  correctness.  Where  the  purposes  intended 
hy  the  testator  to  any  extent  fail,  you  are  to  consider  what  is  the  resulting  trust, 
llie  resulting  trust  is  different  as  to  the  different  species  of  property.  So  tar  as  it 
•consists  [175]  of  pure  personalty  or  of  chattels  real,  it  goes  to  the  next  of  kin ;  but 
«o  far  as  it  arises  &om  real  estate  sold,  or  to  be  sold  for  effecting  the  trusts  of  the 
will,  it  goes  to  the  heir. 

A  question  is  made  in  this  case,  whether  that  is  the  mode  in  which  the  surplus  is 
to  be  disposed  of,  because  it  is  said,  that  there  is  to  be  found,  in  the  will,  a  plain 
intention  to  convert  ^e  realty  out  and  oat  and  for  all  purposes  whatsoever ;  if  it  be 
4xmTerted  oat  and  out  for  ul  purposes  whatsoever,  that  is,  for  all  purposes  which 
would  attach  to  personid  estate  ia  the  hands  of  the  testator,  then  indeed  there  would 
he  something  in  the  argument ;  but  it  is  not  so.  It  may,  in  one  sense,  be  converted 
oat  and  out  into  personal  estate  to  all  intents  and  purposes ;  for  it  would  not,  in  the 
hands  of  the  donee  or  legatee,  taking  by  the  direction  of  the  testator,  be  considered 
-otherwise  than  as  persomtl  estate :  and  he  takes  it  as  personal  estate,  as  was  pointed 
out  in  the  case  referred  to  before  Sir  John  Leach.  But  here  it  is  clear,  that  the 
testator  had  no  purposes  beyond  those  expressed  in  his  will.  He  directed  the  con- 
version into  money,  in  order  that  it  might  conveniently  be  applied  in  the  manner 
•directed  by  his  will,  and  not  for  any  other  purpose  whatever;  and  therefore,  to 
•determine  whether  it  is  to  go  to  the  heir  or  the  next  of  kin,  we  are  only  to  consider 
the  nature  of  tiie  resulting  trust,  which  depends  on  the  nature  of  t^e  property.  I 
iiave  no  reason  to  suppose,  that  the  next  <»  kin  have  a  ri^ht  to  any  portion  of  the 
fnnd  arising  from  the  real  estate ;  they  take  that  portion  which  arises  from  the  mixed 
personalty,  but  not  that  arising  from  the  real  estate. 

»  »  The  charity  legacies  must  be  paid  pro  raid ;  uid  the  parties  had  better  adopt  the 
form  of  decree  settled  in  [176]  xke  Attomey-GeneraX  v.  WinckeUea  (Seton  on  Decrees, 
130,  and  3  B.  C.  C.  p.  373).  I  believe  it  has  been  followed  ever  since,  and  it  is  better 
not  to  deviate  from  it,  unless  any  special  circumstances  require  it. 
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So  far  ae  the  residue  oonsUte  of  pure  personalty,  the  executors  are  to  ap^y  it 
charitable  purposes  according  to  their  discretioa ;  and  they  are  at  liber^,  i  A 
think  fit,  to  apply  it  to  makine  good  the  charity  l^jaciee  given  hy  the  testator  to  I 
extent  to  which  they  have  failea  by  the  api^oation  of  the  Mortmain  Aet  Tbt,] 
think,  is  the  best  way  to  do  it. 

The  costs  must,  of  course,  bepaid  out  of  the  fund  pro  raid :  I  think  yon  will  j 
that  was  the  course  followed  in  Tne  AUonup-ChHeral  v.  tVindubea. 

I  should  have  been  very  willing  to  hear  any  case  which  there  may  be  on  the  i 
point,  if  I  had  any  doubt  about  it ;  but  I  hare  not 

Mr.  Kindersley  said,  he  did  not  ask  the  Court  to  reserve  its  judgment  on 
point 


[177]   Potts  v.  Whitmork.   Jan.  22,  28,  1847. 

The  orders  of  1845  do  not  limit  the  time  within  which  an  application  for  an  orderl 
amend  is  to  be  made  to  the  Master. 

After  the  expiration  of  the  time  for  obtaining  an  order  of  course  to  amend, 
Plaintiff,  being  unable  to  make  the  affidavit  required  by  the  6Sth  Order,  at  " 
the  Courts  in  the  first  instance,  simply  for  leave  to  amend,  and  obtained  u 
on  affidavit  of  service.  Held^  that  uie  order  was  irregular,  and  it  was  diicli 
Senile,  that  the  application  ought  to  have  been  made  to  the  Court,  under  the ! 
Order,  to  enlarge  the  time  for  obtaining  the  order  to  amend  witiiout  the  i 
affidavit 

The  answer,  in  this  case,  was  filed  on  the  5th  of  May  1846,  and  became 
on  the  16th  of  June.    The  four  weeks,  within  which  the  Plaintiff  might,  u 
66th  General  Order  of  May  1845  (Ordines  Can.  308),  have  obtained  an  oidBr| 
course  to  amend,  expired  on  the  14th  of  July.    After  this,  the  Plaintiff  coi" 
obtain  an  order  to  amend,  without  an  affidavit,  as  required  by  the  68tli 
shewing  the  materiality  of  the  amendment,  and  that  it  could  not,  wiUi 
diligence,  have  been  sooner  introduced  into  the  bill 

The  Plaintiff,  as  he  all^^ed,  miscalculated  the  time  within  which  the 
ought  to  have  been  made,  and  the  case  being  such,  that  the  affidavit  dim 
68th  Order  eould  not  be  made,  he  gave  notice  of  motion  for  leave  to  amend, 
stated  the  inadvertence  or  misoalcubtion,  by  which  the  time  had  been  allowcdj 
elapse,  and  such  facts  as  could  properly  be  supported  by  affidavit.    The  Defe 
did  not  appear,  and  the  order  was  made  by  the  Master  of  the  Rolls  on 
November,  on  affidavit  of  service  of  the  notice  of  motion. 

Mr.  Teed  and  Mr.  Blunt  now  moved  to  discharge  the  order  for  irreKularit 
tending,  that  the  case  of  Christ's  HospiitU  v.  Orainger  (1  Phillips,  634)  had  de 
that  all  appIioatiouB  for  leave  to  amend  under  the  68th  Order  £178]  were  to  he  i 
in  the  first  instance,  to  the  Master,  and,  secondly,  that  the  affidavits  did  not  i 
that  the  amendments  could  not,  with  reasonable  diligence,  have  been  sooner  f 
duced  into  the  bill,  as  was  required  by  the  68th  (Jenerw  Order. 

Mr.  Turner,  for  the  Plaintiff,  contended,  that  as,  by  inadvertenoe,  the 
«)uld  not  be  made,  the  Master  had  no  jurisdiction,  and  that  the  application 
therefore,  of  necessity,  made  to  the  discretion  of  the  Court,  in  the  fint  instancy 
alone  bad  power  to  relax  the  rule  and  grant  the  application. 

Mr.  Teed,  in  reply,  referred  to  the  3  &  4  W.  4,  c.  94,  s.  13,  whioh  enacts 
applications  for  leave  to  amend  shall  be  made  to  the  Master. 

The  Master  of  the  Roli^b  said  he  would  consider  the  case. 

Jan.  28.   The  Master  of  the  Boli^  [Lord  Langdale].   This  is  a  motaa 
discharge,  for  irregularity,  an  order  for  leave  to  ameud  the  bill. 

The  answer  of  the  Defendant  having  been  filed  on  the  5th  of  May  1846,  *u) 
excepted  to,  and  was,  therefore,  to  be  deemed  sufficient  on  the  expiration  <tf 
weeks,  or  on  tiie  16th  of  June. 

Within  four  weeks  after  that  time,  or  until  the  14th  of  July,  the  Plaintiff 
have  obtained  an  order  to  amend  the  bill,  on  the  affidavit  mentioned  in  Orisrl 
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<Ord.  Can.  308.)  After  the  14th  of  Julr  the  Plaintiff  was  not  at  [179]  liberty  to 
obtain  an  order  for  leave  to  amend,  wiuiout  an  affidavit  to  the  effect  mentioned  in 
Order  68. 

The  case  bein^  suofa,  that  the  affidavit  directed  in  Order  68  oould  not  be  made, 
the  Plaintiff  apphed  specially  to  the  Court,  for  leave  to  amend,  stating  the  inadvert- 
ence or  miscalculation,  by  which  the  time  had  bem  allowed  to  elapse,  and  snch  facts 
as  could  prcmeriy  be  supported  by  affidavit. 

The  l>eienc£uit  did  not  appear  on  the  motion,  and  the  order  asked  for  was 
obtained. 

I  am  <^  opinion  t^t  the  motion  ou^t  not  to  have  been  granted,  and  that  it  must 
be  discbaiged  for  irregularity. 

In  certain  cases,  the  Court  bas  made  orders  for  leave  to  amend,  though  not 
applied  for  in  the  manner  directed  by  the  statute.  {3  &  4  W.  4,  e.  94,  es.  13  and  14.) 
This  has  been  done,  on  the  notion  that  thereby  the  general  object  of  the  statute  was 
better  promoted,  than  could  have  been  done  by  a  rigid  adherence  to  its  letter.  (See 
StridcUmd  v.  SMMmd,  4  Beavan,  146.) 

The  present  is  not  one  of  those  oases;  and  the  orders  of  May  1845  do  not  limit 
the  time  within  which  the  apf^ication  ia  to  be  made  to  the  Master,  but -do  jffovide, 
that  after  a  limited  time,  which  in  this  case  has  elapsed,  the  <»der  is  not  to  m  made 
without  an  affidavit  to  the  effect  theron  mentioned. 

The  Order  21  (Ord.  Can.  292)  reserves  to  die  Court  the  power  of  enlarging  times ; 
and  upon  an  application  made  foe  [1803  purpose,  in  fffoper  oases,  that  power  will 
be  exercised  on  proper  terms. 

If  the  application  on  which  the  order  now  in  question  was  made  had  been  of  that 
nature,  I  am  not  prepared  to  say,  that,  on  the  same  principle  on  which  the  Court  has, 
in  other  cases,  held  itself  not  bound  to  adhere  to  the  words  of  the  statute  i^ainst  its 
spirit,  the  order  might  not  have  been  made.  Upon  that  point,  however,  I  give  no 
opinion  at  present. 

The  application  was  directly  and  simply  for  leave  to  amend,  and  was  made  on 
affidavit  of  service,  and  therefore  under  circumstances  which  did  not  regularly  allow 
of  any  deviation  from  the  notice.   (See  Combe  v.  .Aonuay,  2  Phill.  168.) 

I  must  grant  this  aj^lication,  except  as  to  that  part  of  it  which  ai^  that  the  bill 
may  be  diimiBsed. 

That  part  of  the  notice  may  be  renewed,  if,  after  the  lapse  of  a  reasonable  time, 
the  Plaintiff  shall  not  apply  for  and  succeed  in  obtaining  an  ordw,  by  which  he  may 
be  relieved  from  the  difficulty  in  which  he  is  placed. 


[IBl]   In  re  Nxatr.    /on.  27,  1847. 

The  bill  of  trustee's  solicitor  was  delivered  on  the  27th  of  November,  and  on  the  10th 
of  December  paid,  after  some  deductions,  by  the  solicitor  of  the  eesha  gue  inut,  as 
he  alleged,  under  protest  A  ^tition  for  taxation  prasented  by  the  que  trust 
in  Januuy  following  was  dismissed  with  costs. 

The  genend  rule  is,  that  a  paid  bill  is  not  to  be  referred  for  taxation ;  and  special 
circumatanoes  and  grounds  are  required  to  take  a  case  out  of  thia  rule. 

In  August  1846  the  Petitioner,  Mr.  Poore,  became  entitled  to  a  sum  of  £16,666 
standing  in  the  name  of  four  trustees.  Being  desirous  of  having  it  transferred  to 
him,  he  applied  to  the  trustees  for  a  power  of  attorney,  which  it  was  agreed  should 
he  ^ven,  on  his  executing  to  them  a  proper  release. 

Mr.  Neate,  the  Bespondent,  acted  for  three  trustees ;  the  fourth  trustee  was 
represented  by  another  solicitor;  and  the  Petitioner,  the  ceafui  gue  trusty  by  Mr. 
Waugh. 

On  the  27th  of  November  Mr.  Neate  delivered  his  bill  for  preparing  the  release, 
&c,  amounting  to  £16,  6s.  8d.  which  was  objected  to  by  Mr.  Waugh.  Ultimately, 
on  the  10th  of  December,  the  bill,  voluntarily  reduced  to  £15,  was  paid,  Mr.  Neate 
declining  to  deliver  over  tiie  power  of  attorney  unless  on  payment  of  his  costs. 

On  uie  8th  of  January  a  special  petition  was  presented  by  Mr.  Poore,  for  the 
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taxation  of  the  bill,  on  the  ground  that  it  had  been  paid  under  pressure,  and  after 
protest.  The  petition  stated  that  the  bill  contained  unreasonable  and  extravaeant 
charges,  which  were  specified :  and  it  also  complained  that  the  eediu  que  irud  had 
been  put  to  the  expense  of  two  sets  of  oosfei,  in  oonaaqnenoe  oi  the  m^oymen^  by 
the  trostees,  of  two  solicitors. 

Mr.  Greene,  in  support  of  the  petition,  ai^jued,  that  payment  had  been  obtained 
under  pressure  arising  from  the  necessity  ol  raroonring  a  triuiafer  of  the  funds  before 
C182]  the  closing  of  the  transfer  book%  which  took  |£uie  on  the  10th  of  December, 
And  was  made  under  protest ;  that,  as  there  were  orerchai^ges,  the  solidtor  ou^t  to 
shew  reasons  why  the  over-payments  should  not  be  ascertained  and  repaid. 

Mr.  Turner,  mati^  argued,  that  the  Petitioner,  having  had  the  full  opportunity 
of  taxinff  the  bill  between  the  27th  of  November  and  the  10th  of  Deoember,  and 
having  then  voluntarily  paid  it,  through  an  independent  solicitor,  and  after  some 
deduction,  was  not  entitled  to  open  this  settled  account.  That  as  to  pressure  there 
had  been  none ;  that  "  protest,  if  it  had  really  taken  place,  was  of  no  avail ;  and 
that,  as  to  the  employment  of  two  solicitors  by  tJie  tnisteee,  the  Respondent  was  not 
answerable  to  his  clients,  and  much,  leas  to  l^e  Petitioner. 

Mr.  Greene,  in  reply. 

The  Master  of  the  Bolls  [Lord  Langdale].  In  this  case,  the  relation  d 
trustee  and  the  cestui  que  intd  existed  between  four  persona  and  the  Petitioner  Powe ; 
the  relation  of  solicitor  and  client  between  Ne^  and  ^ree  tnutees,  and  relation  of 
flolicitw  and  client  between  the  foorUi  trustee  and  otjier  8oli(^t<»i ;  that  is  the  state 
of  the  case. 

The  petition  prays,  that  a  bill  which  has  been  paid  may  be  taxed ;  and  it  is  asked, 
that  I  may  adhere  to  the  general  rule,  that  a  paid  bill  maybe  taxed  unless  there  be 
some  reason  against  it.  There  is  no  such  general  rule.  The  general  rule  is  that  a 
paid  bill  is  not  to  be  referred  for  taxation,  and  a  case  is  taken  out  of  that  rule  only 
by  special  circumstances,  and  on  special  grounds.  It  is  not  the  rule,  that  special 
reasons  ought  [183]  to  be  shewn  why  a  paid  bill  is  not  to  be  taxed,  but,  on  the 
oontniry,  why  Uie  bill  ou^t  to  be  taxed. 

I  think  that  the  Petitioner  has  been  subjected  to  considerable  hardship,  because, 
by  this  want  of  agreement  between  the  biiatew,  he  has  had  to  pay  two  solicitors 
when  one  might  mtve  been  sufficient.  He  comes  as  eeshU  que  <nu^  asking  diat  the 
bill  mav  be  tued ;  the  taxation  is  to  take  place  not  as  between  him  and  the  solicitor, 
bat  as  between  the  solicitor  and  the  bustees  his  olienta  ;  and  the  question  is,  if  the 
trustees  themselves  could  obtain  Uie  order,  which  is  now  asked,  not  by  them,  but  by 
a  party  deriving  his  power  to  tax  solely  under  the  statute. 

I  have  stated,  over  and  over  again,  that  the  statute  does  not  alter  the  relation 
between  solicitor  and  client ;  and  though  it  ^ves  the  cestui  que  trusl  a  right  to  tax 
a  bill  which  is  payable  out  of  his  monies,  yet  it  does  not  entire  him  to  say,  that  Uie 
solicitor  is  not  entitled  to-reoeive  all  Uiat  is  due^  as  between  him  and  the  trustees, 
his  cUents. 

The  bill  was  delivered  on  the  27th  of  November.  It  was  the  subject  of  consider^ 
able  discussion:  some  part  was  taken  oS^  and  the  bill  was  jsaid  on  t^e  10th  of 
December  under  protest.  Protest,  I  must  again  repeat,  is  nodiin^,  unless  thtxe  are 
other  circumstances  which  justify  a  taxation  after  jpayment.  It  is  material  only  as 
shewing  that  the  parties  are  inclined  to  quarrel  with  the  bill ;  bat  I  do  not  toiow 
what  it  amounts  to,  except  as  notice  to  quarrel  with  the  bill  if  the  facts  make  it 
expedient  and  right  to  do  so.  Then  as  to  the  employment  of  two  scJicitora,  have  I  a 
ri^t,  under  the  statute  to  visit  upon  the  solicitor  employed  by  three  trustees  the 
consequences  of  a  disagreement  with  [184]  the  fourth,  and  that  too  at  the  instance  of 
the  cestui  mie  trust,  who  has  no  such  right  under  the  statute ;  and  has  the  cestui  que 
trust  a  right  to  say  to  the  solicitor  employed  by  the  trustees,  "you  shall  not  have 
what  you  have  earned  from  your  client,  because  it  would  not  be  allowed  as  between 
me  and  my  trustees  1 "  I  think  not.  The  Petitioner  has  misconceived  his  rights,  and 
his  petition  mus^  therefore,  be  dismissed  with  costs. 
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[IM]   Edoc  9.  DtTKE.   /on.  28,  1847. 

A  ytrty  obtained  from  the  Court,  after  answer,  the  oommon  order  to  amend.  After* 
waros,  and  within  four  weeks  after  the  last  answer  was  suflBoient,  he  obUined  an 
order  ci  course  to  amend.   Hdd,  that  such  order  was  irregnlar. 

The  Masters  have  no  jnrisdiotion  to  giro  liberty  to  amend  withont  prejndioe  to  an 
injunction. 

The  Master  of  the  Bolls  has  no  juriadiotion,  in  a  Vice-Chancellor's  cause,  to  order 
amendments,  made  under  an  irregular  Rolls'  order,  to  be  taken  off  the  file. 

On  the  13th  of  July,  and  before  answer,  the  Plaintiff  obtained  an  order  of  course 
to  amend  without  prejudice  to  the  injunction.  (See  60th  Order  of  May  1845.  Ord. 
Can.  306.)  The  last  answer  was  filed  on  the  7th  of  October;  and,  under  the  66th 
Order  (Ord.  Can.  308),  the  Plaintiff  was  entiUed  to  an  order  of  course  to  amend, 
within  four  weeks  after  the  last  answer  was  to  be  deemed  sufficient,  or  within  serenty 
days  after  the  last  answer  bad  been  filed,  excluding  the  Vacation.  (See  16th  Order 
of  Blay  1845.  art  31,  Ord  Can.  286,  and  14th  Onler  of  May  1846,  Ord.  Cm.  276.) 
This  would  expire  on  the  20th  of  January.  In  the  meantime,  and  on  the  23d  of 
November,  the  cause  beiiig  attached  to  the  Court  of  the  Vice^Jhiuioellor  ctf  England, 
two  motions  were  made,  the  one  by  the  Defendant  to  dissolve  the  common  injunction, 
and  the  other  by  the  Plaintiff  to  amend  without  prejudice  to  the  injunction.  The 
Vice-Chancellor  dissolved  the  injunction ;  and  though  the  Plaintiff  was  not  entitled 
to  the  order  asked,  the  Court  gave  him  liberty  to  amend  his  bill  generally.  [18Q] 
The  Plaintiff  appealed,  and  the  order  to  amend  was  not  acted  on. 

On  the  8th  of  January  and  before  the  expiration  of  the  time  limited  for  obtaining 
one  order  of  course  to  amend,  the  Plaintiff  obtained  at  the  Bolls  an  order  of  course 
to  amend  his  bill. 

Mr.  Bigg,  for  the  Defendant,  now  moved  to  dtsdiaige  die  order  of  the  8th  of 
January,  and  to  take  the  amendments  off  the  file.  He  argued,  t^t  under  the  SBth 
Order,  a  Plaintiff  was  only  entitied  to  one  order  of  course  to  amend,  that  is,  without 
di0  affidavit  required  by  we  67th  Order,  and  that  this  was  a  second,  obtained  agunst 
the  rules.  That  the  second  order  was  irregular,  thou^  the  fitat  had  not  been  acted 
on :  Bneh  v.  Pvrlom  (4  Beavan,  494). 

Mr.  Turner,  cmi^,  argued,  that  this  was  the  first  order  of  course  to  amend,  the 
former  having  been  made  upon  a  special  apidioation  to  the  Vice-Chancellor;  a^ 
that  as  it  had  been  obtained  within  the  month  limited  by  tlie  66th  Chtler,  it  did  not 
require  to  be  supported  by  the  affidavit,  and  was  regular. 

Secondly,  that,  as  the  cause  was  attached  to  the  Vice-Chancellor  of  England, 
this  branch  of  the  Court  had  no  jurisdiction  to  order  the  amendments  to  be  taken  off 
the  file. 

Ths  Master  or  IHZ  BoLiiS  [Lord  Langdate].  I  think  tiiat  this  order  is  irregular. 
The  first  order  of  ooursa  to  amend  was  before  uiswer,  and,  therefore,  it  is  unnecessary 
lor  tliis  purpose  to  take  any  further  [1861  notice  of  it.  But  after  the  last  answer  had 
ccmie  in,  two  siiecnal  motions  were  made  before  tiie  Vioe<7hanoellor  of  England,  one 
to  dissolve  the  injunction,  and  the  other  for  leave  to  amend  withont  prejudice  to  the 
injunction.  Now  the  latter  was  an  application  of  that  description,  which  could  not 
be  successful  before  the  Master,  because  he  had  no  authority  to  make  an  order 
affecting  the  injunction,  and  the  application  was,  therefore,  of  necessity  made  to  the 
Court.  (60th  Order  of  May  1845,  Ord.  Can.  306 ;  and  see  fFright  v.  King,  9  Beavan, 
161,  and  Bees  v.  Edwardet,  1  Keen,  466.)  The  Vioe-Chancellor  of  England  dissolved 
the  injunction,  and  thought  that  the  special  order  ought  not  to  be  granted,  and  there 
was  an  end  of  it ;  but  what  happened !  The  Court  said  "  You  cannot  have  the  order 
you  ask,  though  you  are  entitled  to  and  may  obtain  an  order  of  course  immediate^ ; 
and  since  the  whole  matter  is  now  before  tiie  Court,  you  may  take  the  common  order 
to  amMid." 

The  Plaintiff,  being  desirous  of  having  the  motion  for  dissolving  the  injunction 
heard  by  the  Lord  Chancellor,  did  not  aot  on  tiie  order  to  amend,  ana  having  failed 
on  the  appeal,  he  obtains  this  order  oi  courae  to  amend.   I  do  not  think  that  this  is 

B.  in.— 18* 


Digitized  by 


554 


IN  RE  HAIB 


the  way  in  which  an  order  of  coarse  ought  to  be  obtained,  if  it  were  allowed  a 
Plaintiff  might  go  on  evading  the  orders  of  t^e  Court,  by  applying  first  to  the  Coozt 
for  a  Bpecial  order,  and  obtaining  a  common  order,  and  afterwards  obtaining  an  order 
of  course  as  if  nothing  had  happened.  I  think  thia  order  was  irregnlar,  uid  I  most 
diBcharge  it  with  costs. 

I  am  also  of  opinion,  that  I  cannot  order  the  amendments  to  be  taken  off  the  file. 
My  only  difficulty  has  been,  as  to  the  costs,  the  Defendant  having  asked  by  his  notice 
of  motion  more  thui  he  was  entitled  to. 


[187]  In  re  Haul   Jan.  27,  1847. 
[&  C.  16  L.  J.  Ch.  163;  11  Jur.  139.] 

A  solicitor  was  employed  by  three  partners.  He  brought  an  action  against  them  for 
hiB  bill  of  costs,  and  representing  one,  he  obtained  judgment  againet  him  by  default 
Held,  that  this  did  not  prevent  the  others  from  obtaining  an  order  for  tazaticm. 
Held,  also,  that  an  application  for  taxation  by  the  two  was  regular,  the  third  not 
concurring,  but  that  he  ought  to  be  Barred  wiu  the  petition. 

The  Taxing  Masters  have  jurisdiction  to  determine  questions  of  retainer. 

The  Petitioners  John  and  Joseph  Cox,  together  with  William-  Cox,  en^loyed 
Mr.  Hair  as  their  solicitor  in  respect  of  the  partaerahip  matters  of  the  three. 

William  Cox  also  employed  him  in  matters  relating  to  his  private  estate,  called 
the  Cot  Farm  estate ;  but  the  Petdtionera  insisted  they  had  not  employed  Mr.  Hair 
in  this  latter  matter,  and  that  they  were  not  liable  for  the  coete  thereof. 

In.  August  1 8i6  the  bill  of  costs  was  delivered,  amounting  to  X198,  including 
charges  for  both  matters.  On  the  27th  of  November  Mr.  Hair  commenced  an  action 
at  law  against  his  three  clients.  WilUam  Cox  appeared  through  Mr.  Hair,  who 
signed  jiulgment  against  him  for  want  of  plea^  bat  the  two  Petitioners  fdeaded  to  the 
action. 

On  the  7  th  of  January  John  and  Joseph  Cox  presented  this  petition  for  the 
taxation  of  the  bill,  and  to  stay  the  proceedings  at  law,  alleging  that  diey  bad  been 
unable  to  obtun  the  concurrence  of  William  in  the  preaemtatioa  of  the  petitUHi, 
insisting  that  tiiey  had  not  employed  the  Bespcmdent  in  ue  separate  affiura  of  William 
Cox,  and  submitting  to  pay  what  might  be  found  due  from  the  partnership. 

It  appeared  that  William  Cox,  in  reference  to  the  proceedings,  hul  said,  "  It  w(m*t 
do  for  me  to  fiy  in  the  face  of  Hair  :  I  am  afraid  to  go  against  him :  what  can  I  do  1 

[188]  Mr.  Kindersley  and  Mr.  Hitchcock,  in  support  of  the  petition.  The 
PetitionerB  admit  their  liability,  as  respects  the  partnership  matters,  and  submit  to 
pay.  They  are  only  desirous  of  ascertaining,  in  the  proper  mode,  the  extent  of  tiieir 
liability  to  enable  them  to  diBcharge  it.  As  to  the  other  part  of  the  bill,  the 
question  of  retainer  will  be  decided  by  the  Taxing  Master,  who  has  jnrisdictioD. 
(See  In  re  Brauy,  8  Beavan,  266.) 

The  Petitioners  are  unable  to  obtain  the  concurrence  of  William  Oox,  in  this 
petition :  tiie  reason  is  obvious :  he  is  under  the  oontrol  of  the  Respondent. 

Mr.  J.  Sidney  Smith,  for  Mr.  Hair.  First,  the  Solicitors  Act  directs,  tiiat  there 
shall  be  no  reference  for  taxation,  "after  a  verdict  shall  have  be«i  ot^ained," 
"except  under  special  drcumstances."  H«re  a  verdist  has  been  obtained  against 
one  of  the  parties  jointly  liable,  and  there  ought,  therefore,  to  be  no  taxati<m.  The 
bill  was  delivered  in  August,  and  there  are  no  sufficient  "  special  circumstanees  "  to 
prevent  the  application  of  the  rule  l«d  down  by  the  statute  (6  &  7  Vic.  o.  73,  s.  27) : 
In  re  Secke  and  Flower  (6  Beavan,  406^.  The  "  special  circumstances "  must  have 
relation  to  some  matter  newly  oome  to  tne  knowledge  of  lha  party.  /«  re  WkUeker 
(13  Mee.  &  W.  548). 

Secondly,  this  is  an  application  of  two  out  of  three  tcr  the  taxation  of  a  bill  for 
which  the  three  are  jointly  liable,  and  also  disputing  ^e  retainer.  This  cannot  be 
done,  Sobbg  v.  PrUehard  (2  Mee.  &  W.  124),  espedally  after  aetion  ^89]^  brought : 
In  re  (Meote  (1  Bear.  421).   In  the  case  of  Margervm  r.  Sandifard  (3  Bro.  C.  0.  233), 
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it  appears  from  the  renstrar's  book  that  the  Petitioners  undertook  to  p^  the  whole, 
and  did  not  dispute  the  liability,  but  the  gmtUum  only.  Hazard  v.  Lane  (3  Mer. 
285),  Lockhart  v.  Hardy  (4  Beavan,  224).  At  all  events,  there  ought  to  be  proof  of 
serrice  of  the  petition  on  William.  Cot. 

Third^,  the  question  in  dispute  is  merely  that  of  retainer :  the  action  ought 
to  go  on,  in  order  to  submit  this  simple  point  to  a  juiy. 

Mr.  Kindersley,  in  repl^.  No  verdict  has  been  obtained  against  the  two 
Petitioners ;  and  as  to  the  third  party,  the  verdict  is  merely  collusive,  and  to  prevent 
taxation.  There  are,  therefore,  siuBcient  "  special  circumstances  "  to  induce  the 
Court  to  interfere. 

Secondly,  it  is  not  necessary  that  all  the  parties  should  join.  Even  if  that  were 
the  rule,  this  is  a  case  of  exception,  for  the  Petitioners  are  prevented  from  complying 
with  it  by  the  Respondent  himself. 

Thirdly,  die  Master  is  perfectly  competent  to  determine  the  question  of  retainer : 
thatpoiut  has  already  been  decided. 

Ihe  Master  of  the  Bou^  [Lord  Langdale].  The  Petitioners  say  they  never 
retained  Mr.  Hair,  in  relation  to  the  business  which  he  did  for  William  Cox  sepurately, 
Uiougfa  they  did  for  the  joint  business.  Hiey  state  that  they  are  willing  to  pay  the 
whole  which  is  due  from  them ;  and  desire  to  have  a  taxation  in  order  [190j  that 
they  may  pay  it.  In  the  taxation,  there  will  be  an  Miquiry  as  to  the  retainer,  m  the 
particular  business  which  he  has  charged. 

It  appears  that  Hair  has  brought  an  action  against  the  three  partners  for  the 
whole  amount  of  the  bill.  He  himself  has  appeared  for  William,  and  on  that  has 
obtained  judgment  against  him.  In  this  state  of  thinga,  a  petition  being  presented 
by  John  and  Joseph,  it  is  said  that  the  prayer  of  this  petition  ought  not  to  be 
granted ;  first,  because  there  has  been  a  jodgment  against  William.  This  judgment^ 
It  is  said,  ought  to  be  looked  upon  as  a  vwdict  against  the  three,  and  because  there 
has,  in  this  way,  been  a  verdict  against  three,  therefore,  there  is  to  be  no  taxation. 
I  hare  not  heard  any  authority  in  support  of  this  ingenious  argument  and  cannot 

The  other  objection  is,  that  the  application  is  made  by  two  out  of  three.  True, 
it  is  tile  petition  <^  two  l^ally  liaue,  submitting  to  pay  what  is  justly  due.  Oan 
Mr.  Hair  desire  to  have  anyuiing  more  than  is  legally  due  1  But  why  is  it  not  the 
petition  of  the  three?  Because  there  is  manifestly  either  a  collusion  between  the 
Baspondent  and  William  Cox,  or  an  oppression  to  which  the  latter  is  compelled  to 
submit ;  besides  this,  the  circumstances  are  special  enough  to  justify  the  Court  in 
saying,  that  the  solicitor  shall  not  escape  having  his  bill  taxed. 

I  am  of  opinion  that  what  is  asked  is  not  contrary  to  t^e  practice  of  the  Court. 
True  it  is  that,  after  verdict,  a  Court  of  law  will  not  idlow  a  taxation,  and  true  it  is, 
that  this  Court  has  thought  it  neoessair  to  adopt  the  rule :  but,  before  verdict,  this 
Court  always  secores  the  taxation.  It  would  be  an  idle  thing  to  [191]  attempt 
a  taxation  of  a  bill  of  costs  before  a  jury  on  tihe  eridenoe  of  witnesses  j  for  it  is 
evident,  from  t^e  nature  of  the  enquiry,  that  it  eould  never  be  satisfoctorily  done. 

The  last  question  ia,  whether  there  ought  to  be  a  tarial  of  the  question  cX.  retainer. 
What  is  there  to  try  1  There  is  nothing  in  this  which  may  not  as  well  be  ^ed  by 
the  Taxing  Master  as  by  a  jury.  The  Taxing  Masters  are  in  the  daily  habit  of 
trying  such  questions  without  any  difiSculty,  and  I  think,  therefore,  there  is  no 
reason  for  allowing  this  trial  to  take  place. 

I  think  that  William  Cox  ought  to  be  served  with  the  petition;  and,  if  the 
Hespondent  desires  it^  I  will  require  the  Petitioners  to  give  judgment  to  be  dealt 
with  according  to  tlw  result  of  the  taxation.  Subject  to  that,  let  the  common  order 
be  made  for  taxation,  and  reserve  the  question  of  costs. 
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[191]   HoBSLKT  V,  Fawoktt.   Monk  11,  1647. 

After  answer,  a  Plaintiff  obtained  an  order  of  course  to  amend.   He  then  nude  A. 
party ;  but  finding  that  A.  was  dead,  he,  before  answer  to  the  amsndmen^ 
a  second  order  m  eourse  to  amend,  and  aubetitated  A.'8  ropreaentatmi 
a^t  words  to  charge  them.    The  second  order  was  diaohargea  for  h 
with  costs. 

This  was  a  motion  to  discharge  an  order  of  course  to  amend,  and  to  taks 
unendments  off  the  file. 

The  bill  was  filed  against  Fawoett  and  three  other  Defendants ;  and,  aftn 
answer  had  been  put  in  by  three  of  the  Defendants,  the  Plaintiff,  on  the  IStkj 
January  1847,  obtained  an  order  of  course  to  amend,  which  he  acted  on. 

[1^  Before  an  answer  had  been  put  in  to  the  amendments,  the  Plaintiff^  oi  I 
5th  of  February  1 847,  obtained  a  second  order  of  coarse  to  amend  "  as  he  8hoald| 
advised ; "  and  he  amended  his  bill  accordingly. 

Mr.  Teed  and  Mr.  Collins  now  moved  to  diaoharge  the  seo(md  order  to  amoid) 
irregularity,  and  that  the  amendments  might  be  ti^en  off  the  file. 

They  argued  tfaat^  after  an  answer  had  been  filed,  the  Plaintiff  was  CHily  < 
to  one  order  as  of  course,  66th  Order  of  Ifay  1846.    (Ord.  Can.  308;  t 
ffaddelsea  v.  Nevile,  4  Beav.  28 ;  Bertdaed  v.  Jnhnu^met  2  Hare,  636 ;  DmiM  t.  , 
5  Beavan,  375 ;  Edge  v.  Duke,  10  Beav.  184.) 

Mr.  Messiter,  eonira,  argued  that  the  order  was  not  irregular.    He  stated 
the  first  amendments,  a  Mr.  Dixon  had  been  made  a  Defendant ;  but  it  havi 
discovered  that  he  was  dead,  the  second  order  to  amend  was  obtained, 
state  his  death,  and  in  order  to  substitute  his  executors  as  parties,  and 
mode  in  which  they  had  become  his  representatives.   He  ai^aed  tAiat  ^Bn 
formal  amendment,  and  came  within  the  65th  Order. 

That  even  if  there  had  been  a  slip,  it  would  be  useless  to  mutilate  the 
expunging  the  amendments,  which,  on  an  application  to  the  MaatM*, 
restored.   He  dted  BraUk  v.  fFatenaan,  (4  Sim.  125) ;  SmUh  v.  Evama  (1  & 
80) ;  Wharton  v.  5tnnui  (2  Myl.  &  K.  362) ;  Nicholnn  v.  PetU     Beavan,  497). 

Thk  Mastbr  of  the  Bolui  [Lord  Langdale].   There  can  be  no  queetioD  thik^ 
second  order  of  course  is  irregular,  and  it  [19^  must  be  discharged.  iVith 
the  amendments  must  also  ful,  and  the  Plaintiff  must  pay  the  costs  of  the  appl 

I  do  not  consider  that  the  second  which  had  been  stated  is  a  formal  amen 
the  addition  of  new  parties,  and  the  statements  as  to  representation  might 
alter  the  situation  of  the  Defendants,  besides  whieh  t^e  rarder  is  nTl]iln^^;ffj,  to  i 
"as  the  Plaintiff  should  be  advised." 

Having  vindicated  the  practice  of  the  Court,  it  ought  to  be  craiaidaed 
matter  can  best  be  set  right,  without  prejudice  to  either  perbr. 

Mr.  Teed.   The  Fhuntiff  must^  in  regularity,  apply  for  leave  to  the  Mssfev;] 
the  Court  having  determined  the  point,  the  Defendants  will  ctmseot  that  the ; 
ments  should  remain  on  the  file,  upon  the  terms  of  Uie  Defendants  having : 
time  to  answer. 

The  Master  of  the  Bolls.  I  am  glad  the  Defendants  have  assisted  io  i 
the  matter  right,  for,  without  their  consent,  I  might  not  myself  have  bean  aUs  i 

ovOT  the  difficulty. 

[191]  The  ATiOBNirr-GENEKAL  v.  The  Ibonkonoxbs'  Cohpakt.  Jim.  26, 30^  1 

[3.  C.  11  Jur.  234.] 

A  charity  scheme  was  directed.    The  relator,  without  the  sanction  of  tiie 
advertised  and  incurred  expense  in  obtaining  information.    The  Coart 
allow  the  ordinary  costs,  but,  on  the  ground  of  its  having  proved  us^ul 
charity,  allowed  the  money  out  of  pocket  honA  fide  ezpendecT 
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This  case,  which  has  been  frequently  before  the  Court  (see  2  Myl.  &  K.  576,  561 ; 
2  Beavan,  313;  Cr.  &  Ph.  208;  and  10  CI.  &  Fin.  915),  now  came  on,  upon  the 
petititm  (rf  the  relator  to  be  allowed  certain  extra  ooata. 

By  the  decree,  it  was  declared  that  one  half  of  tile  rents,  &c,  of  the  iMx>perty 
(about  ;C6000  a  year)  ondit  to  be  awlied  in  supporting  and  assisting  charity  schools 
in  England  and  Wales,  where  the  education  wm  aecordii^  to  the  Church  ti  Sngland, 
but  not  to  an  amount  of  more  than  X20  each  to  any  one  school ;  and  it  was  referred 
to  the  Master  to  settle  a  scheme. 

The  relator,  with  a  view  to  the  scheme,  but  without  the  sanction  or  authority  of 
the  Master,  inserted  advertisements  in  various  newspapers,  stating  the  decree,  &c., 
and  inviting  the  different  schools  to  send  in  applications  to  participate  in  the  fund, 
with  different  particulars.  Numerous  applications  were  accordingly  made,  and  con- 
ferences had  thereon ;  and  a  series  of  questions  were  prepared  and  forwarded  to  the 
applicants,  which  were  returned  with  the  required  information. 

The  relator  carried  in  a  scheme  founded  on  the  information  thus  obtained,  but 
which  was  rejected ;  and,  ultimately,  a  scheme,  leaving  the  management  of  the  funds 
in  the  Defendants*  hands,  was  approved  by  the  Master,  and  sanctioned  by  the  Court. 

[196]  The  petition  stated  that  "considerable  costs,  charges,  and  expenses  hod 
been  incurred  by  or  on  behalf  of  the  relator,  as  well  in  respect  of  the  preparation  and 
publication  of  the  said  advertisement,  and  receiving  and  considering  the  application 
consequent  thereon,  and  the  preparation  and  printing  of  the  series  of  questions,  and 
receiving  and  considering  the  answers  thereto,  or  otherwise  incident  to  such  advertise- 
ment ;  and  to  the  collecting  of  information  for  the  preparation  of  the  said  scheme  so 
originally  carried  in  on  behalf  of  the  relator,  over  and  above  the  costs  which  would 
be  allowed  to  the  relator  in  the  taxation  of  his  costs  of  the  said  suit  as  between 
solicitor  and  client,"  and  it  prayed  for  the  taxation  and  allowance  of  such  costs. 

Mr.  C.  P.  Cooper  and  Mr.  Spurrier,  in  support  of  the  petition,  argued,  that  the 
relator  acting  bond  fide,  had  sought  and  obtained  most  useful  information,  for  the 
purpose  of  enabling  the  Master  to  settle  a  scheme  for  the  due  distribution  of  the 
fond ;  that  the  information  obtained  had  been  of  great  service  to  the  charity,  and 
had  assisted  the  Master  in  coming  to  a  right  conclusion ;  that,  therefore,  it  was  but 
equitable  that  some  moderate  allowance  should  be  made  to  the  relator. 

Mr.  Kindersley  and  Mr.  Adams,  for  the  Ironmongers'  Company,  and  Mr.  Wray, 
for  the  Attorney-Greneral,  opposed  the  petition,  contending  that  a  relator  had  no 
right  to  issue  advertisements  without  the  authority  of  the  Master,  by  whom  they 
ought  previously  to  be  settled ;  that  it  would  encoun^e  relators  in  unauthorised 
proceedings,  and  tend  to  create  unnecessary  costs,  if  these  expenses  were  allowed 
out  of  the  charity  funds ;  and  that  there  [196}  had  been  no  benefit  to  the  charity, 
as  the  information  obtained  had  been  altogether  rejected  by  the  Master. 

Thk  Master  of  ths  Eollb.  The  r^tor  has  adcmted  proceedings  without  the 
[vevious  sanction  of  the  Master ;  but  the  information  obtained  is  said  to  have  proved 
Useful  and  beneficial  to  the  chwity.  The  Court  is  dirooeed  to  allow  him  some  com- 
pensation for  his  outlay,  if  the  proceedings  have  "been  oand  Jiete  and  benefi(na1  to  the 
charity,  though  it  cannot  allow  a  party  to  make  the  usual  charges  for  unauthorised 
proceedings. 

The  petition  must  stand  over  to  furnish  further  information. 

Jm.  30.  The  case  was  mentioned  again,  when  it  appeared  that  the  money  out 
of  pocket  amounted  to  £65 ;  that  1527  schools  had  been  communicated  with,  which 
at  5s.  each  amounted  to  £381,  ISs.  -;  and  this,  with  some  other  costs  and  the  money 
out  of  pooket,  amounted  in  the  whole  to  £483. 

The  Mastbr  of  the  Bolls  p^ord  Lan^ale],  It  would  be  a  strong  measure  to 
4kUow  a  solicitor  to  publish  advertisements  without  authority,  and  then  to  allow  him, 
not  only  the  money  out  of  pockety  but  his  professional  charges.  I  am  satisfied  I 
cannot  do  that.  As  to  the  prafessional  costs  incurred  by  the  solicitor  himself  of  his 
own  authority,  I  dare  not  allow  them.  If  a  solicitor  were  allowed,  without  the 
authority  of  the  Court,  to  undertake  proceedings,  and  thus  increase  the  costs  to  any 
amount  for  his  own  profit,  I  do  not  [197]  know  what  such  a  precedent  would  lead 
to.  In  this  case  they  are  said  to  amount  to  £483.  I  dare  not  lay  down  such  a 
precedent 
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I  am  then  asked  to  allow  the  £65,  on  the  notion  that  the  information  was  or  was 
hoped  to  be  of  advantage  to  the  chahtr.  I  am  disposed  to  allow  it,  in  oonsideration  of 
the  benefit  derived  by  the  charity.  The  question  is,  whether  I  ought  to  refer  it  to  the 
Master. 

Mr.  Kindersley.   I  shall  be  satisfied  with  the  affidavit  ci  tiie  solioitor. 
Ths  MAEnrsR  of  the  Bolul   Then  if  he  will  make  an  affidavit  that  t&at  sum 
has  been  bonA  fde  expended,  I  will  make  an  order  for  payment. 


[197]    RoBKRTSON  V.  Skklton.    Feb.  24,  March  23,  1847. 

Where  a  purchaser  under  the  Court  obtains  the  order  nut  to  confirm  the  report,  bat 
neglects  to  make  it  alwolute,  l^e  Plaintiff  may  do  so  by  motion  oi  course. 

An  order  absolute  to  confirm  the  Master's  report  of  best  purchaser  ought  to  be  obtuned 
on  a  seal  day. 

On  the  16th  of  December  1846  Henry  Higinbotham,  the  purchaser  of  property 
under  the  Court,  obtained  an  order  nisi  to  confirm  the  Master^  report;  but  he  took 
no         to  make  the  same  absolute. 

Mr.  Hubback,  for  the  Plaintiffs,  now  moved,  on  notice,  that  the  Master's  report 
might  be  confirmed  absolutely,  [198]  and  that  the  purchaser  might  pay  the  costs  (d 
the  motion. 

Mr.  Steere,  for  the  purchaser,  objected,  that  the  motion,  if  proper  under  the 
circumstances  of  the  case  to  be  made,  was  a  motion  of  course,  and  not  a  special  motion, 
and  asked  for  the  costs.  He  cited  CSuUinffwortk  v.  CUlUnffvmih  (1  Sim.  291) ;  Lidbetter 
V.  Smith  (6  Beavan,  377) ;  Roberts  v.  JFiUiams  (2  Hare,  151). 

The  Master  of  the  Rolls.  I  will  enquire  into  the  practice  in  such  cases.  The 
purchaser  having  neglected  to  set  the  order  made  absolute,  the  Plaintiff  is  entitled 
to  do  so ;  but  the  question  is,  wnether  it  should  be  by  a  speciai  or  common  order. 

Mardi  23.  A  copy  from  the  registrar's  book  of  the  order  in  ChUUngworih  v. 
Chillingioorth{\)  having  been  obtunetfand  communicated  to  counsel,  the  motion  was 
again  mentioned,  when 

The  Master  of  the  Rolls  [Lord  Langdale],  after  referring  to  ChiUinffworth  v. 
ChiiUngioorth,  held,  that  the  Plaintiffs  might  have  proceeded  and  served  the  order  mo, 
and  confirmed  the  same  absolutely  without  nobce;  and  he  therefore  refused  Hr. 
Hubback's  motion,  and  ^ve  the  purchaser  his  costs. 

During  the  discussion,  Mr.  Steere  observed,  that  the  registrar  had  stated  the 
practice  to  be,  that  an  order  [199]  a1»olnte  to  confirm  the  lister's  report  altowing 
the  best  purchaser  could  only  he  obtained  on  a  seal  day. 

The  Master  of  the  Rolls.  That  is  so,  and  it  is  a  very  important  regulation,  in 
order  to  give  an  opportunity  to  parties  to  niake  an  application  to  open  the  biddings. 
This  is  one  of  tiie  few  cases  of  exception.(2) 


(1)   Chilungworth  v.  Chillingworth.   V.-C.   April  25,  1827. 

Abstract  of  Order  Upon  motion,  &c,  made  by  Mr.  Girdlestone  jun.,  of  counsel 

for  the  Plaintiffs,  it  was  fdleged,  that,  by  an  order,  dated  the  12th  day  of  Februaiy 
1824,  it  was  ordered  that  the  Master's  report,  whereby  Margaret  Price  was  allowed 
the  best  purchaser  of  Lot  16,  should  stand  confirmed,  unless  the  Plaintiffs  and 
Defendants  should,  within  eight  days  after  notice,  shew  cause  to  the  contrary.  Upon 
proof  of  service  of  a  copy  of  the  order  on  the  Plaintiffs'  Six  Clerk,  and  it  appearing 
that  Margaret  Price  had  neglected  to  procure  the  order  to  be  made  absolute,  uid  the 
Plaintiff  had  obtained  the  office  copy  of  the  order,  and  served  the  clerks  in  Court  for 
all  parties  with  a  copy  thereof,  and  that  no  cause  having  been  shewn  i^ainat  the  said 
order.  "It  was  therefore  prayed,  that  the  said  order  may  be  made  absolnte,  which 
is  ordered  aooordin^y." 

(2)  See  Ruee  t.  Ewni^  10  Sim.  \\1  \  The  Earl  of  Chesterfield  v.  Bond,  2  Beav. 
363 ;  Lord  Sarborough  v.  fFartnaby,  I  Phillips,  364 ;  Badbum  r.  Jerm,  7  Bear.  353. 
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[200]  SoAWiM  V.  Watson.   Monk  4,  1847. 

[S.  C.  16  L.  J.  Ch.  174,  404;  11  Jar.  29S,  576.    See  Laasenee  v.  Tiemey,  2849. 
1  Mae.  &  G.  662 ;  In  n  Bou^tUm,  1884,  03  L.  J.  Cb.  1019.] 

Bequest  to  a  daughter  of  £1000  stock  and  X70  a  year  for  life,  which  two  sums  wet^ 
to  be  under  the  trust  of  the  executors,  and  not  to  permit  her  to  assign  "  her  said 
annuities,"  and  pay  the  interest  from  the  £1000  to  her  for  her  life,  and  at  her 
decease,  to  divide  it  between  her  children.  Held,  tliat  the  daughter  took  for  life 
only,  and  not  an  absolute  interest^  subject  to  be  defeated  by  the  interests  given  to 
her  children. 

Distinction  between  an  absolute  bequest  widi  a  subsequent  gift  in  derogatipn,  and  a 
limited  bequest  followed  by  a  subsequent  restricted  gift  over.  In  the  former  ease 
the  absdnte  gift  remains  upon  failure  of  the  subsequent  gift,  but  in  the  latter  the 
limited  bequest  is  not  enlarged  by  such  an  event. 

This  case  came  before  the  Court  upon  demurrer. 

The  testator,  amongst  other  things,  expressed  himself  as  follows : — 

"  I  give  and  bequeath  unto  my  daughter  Harriet  Watson  £1000  out  of  my  3|  per 
cent.  Reduced  stock,  and  also  £70  a  year  during  her  natural  lire,  to  be  paid  unto  her 
in  four  quarterly  payments,  after  she  attains  the  age  of  twenty-one  years  and  six 
months ;  which  two  sums  I  direct  and  devise  to  be  under  the  trust  of  ray  executory 
namely,  not  to  permit  my  said  daughter  to  assign  her  said  annuities  to  anyone,  and 
the  interest  arising  from  the  £1000,  as  it  becomes  due,  to  pay  the  same  to  her  for  her 
life,  into  her  own  hands,  and  her  receipt  shall  be  a  sufficient  diseharge,  even  if  she 
marry ;  and  at  her  decease,  upon  trust  to  divide  the  principal  sum  of  £1000  equally, 
between  and  amongst  all  and  every  her  child  and  children.  I  further  bequeath  to  my 
daughter  Harriet  Watson  £10  a  year  until  she  attains  the  age  of  twenty-one  years 
and  six  months." 

The  testator  died  in  1829. 

In  1834  Harriet  Watson  attained  twenty-one,  married,  and  died  in  1846,  without 
ever  having  had  a  child.  The  Plaintiff,  her  husband  and  administrator,  claimed,  [301] 
by  this  bill,  to  be  entitled  to  the  sum  of  £1000  3^  per  cent.  Reduced  annuities. 

Mr.  Purvis  and  Mr.  F.  Bayley,  in  support  of  the  demurrer.  The  Plaintiff  has  no 
interest  in  the  sum  of  £1000  stock,  because  there  is  no  absolute  gift  subsequently 
modified,  but  the  primary  bequest  is  expressly  restricted  to  the  life  of  the  daughter, 
with  a  subsequent  limitati(m  to  her  childreD. 

[The  Mastbb  of  the  Rolls.  The  distinction  always  is  between  an  absolute 
bequest  vitib  a  subsequent  gift  in  derogation,  and  a  limited  bequest  followed  by  a 
Bubsequent  restricted  gift  over.! 

Mr.  Kindersley  and  Mr.  Toller,  for  the  Plaintiff,  and  in  support  of  the  bill,  con- 
tended, that  there  was  an  absolute  interest  in  the  stDck  given  to  the  daughter  in  the 
first  instance,  which  was  cut  down  only  for  the  purpose  of  letting  in  Eer  children, 
and  they  having  failed,  the  absolute  gift  remained  unimpaired ;  that  consequently  her 
administrator  was  entitled  to  the  £1000  stock. 

That  the  case  was  like  Mayer  v.  Tottmsend  (3  Beavan,  443),  where  a  testator  directed 
his  trustees  "to  raise  £5000  for  his  daughter,"  and  to  invtnt  "his  said  daughter's 
legacy,"  and  pay  the  interest  to  her  for  life,  for  her  separate  use,  and  not  to  be  under 
the  control  of  any  husband,  with  remainder  to  her  children  absolutely ;  and  he  gave 
ber  tiie  power  of  appointing  a  life  interest  to  her  husband.  The  Court  there  said 
the  question  is,  whether  the  legacy  given  absolutely,  by  the  first  clause,  is  to  be 
subject  to  any  other  contingeneies  or  limitations  beyond  those  expressed ; "  and  it 
beld  that,  subject  to  the  interests  given  to  the  children,  the  daughter  took  an  [202] 
absolute  interest,  and  having  died  unmarried,  that  her  personal  representatives  were 
entitled  thereto. 

Mr.  Purvis,  in  reply.  WhitteU  v.  Dvdin,  (2  Jac.  &  W.  279),  CamMl  v.  Brownrigg 
(I  Phillips,  301),  Oomperiz  v.  Oompertz  (2  Phillips,  \01\Rvi^  v.  Sardwiek  (2  Beav. 
362),  Hidme  v.  Jxvbne  (9  Sim.  644),  were  cited ;  and  see  Barveg  v.  M^Lauehlm  (1  Price, 
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p.  264),  Arnold  v.  Ctmgreve  (1  R  &  Myl.  209),  Carver  v.  Bowles(2  R.  &  M.  301),  Kaa^f 
T.  Jones  (2  Keen,  756),  Green  v.  Hwney  (1  Hare,  428),  WiiHchoorlh  v.  frinehoertk 
(8  Beav.  576),  EcUm  v.  Barker  (2  ColL  124),  BUUng  v.  BUUng  (5  Simons,  232). 

Thb  Master  of  the  Bolls  [Lord  Langdale}.  Id  this  case,  as  in  all  othera  of 
the  same  description,  the  question  is,  whether,  having  regard  to  die  general  purport 
and  effect  of  the  will,  the  words  import  an  absolute  gift  modified  only  hy  oertom 
restanetiotts,  so  that  die  first  absolute  gift  may  hare  its  full  effect  in  ereiy  event  to 
whidi  the  restrictions  are  inapplicable,  or  whether  the  ^ect  is  to  give  a  restricted 
or  limited  interest  only,  so  as  not  to  be  affected  or  enlarged  by  any  failure  of  the 
subsequent  limitations.   That'  is  the  question. 

In  this  case,  I  confess  I  cannot  find  any  general  scheme  furnishing  me  with  a  key 
to  the  construction  of  this  particular  be<^ue8t ;  nor  do  I  think  that  where  the  testator 
has  shewn  so  great  variety  of  intention  in  reguxi  to  his  children  as  this  testator  has 
done,  that  I  could  construe  the  gift  to  one  by  the  gift  to  others.  I  am  therefore 
under  the  neoeasity  of  confining  myself  to  [203]  this  particular  bequest  to  this 
particular  daughter.  It  is  an  extremely  ill-drawn  will,  and  I  have  no  means 
arriving  at  a  distinct  notion  of  what  he  would  have  done,  if  the  event  which  has 
happened  had  come  under  his  contemplation.  My  opinion,  however,  is,  that  this  does 
not  amount  to  an  absolute  gift,  but  that  it  is  restricted  and  limited,  and  amounts  to 
this — "  I  give  XIOOO  to  trustees  for  the  benefit  of  my  daughter,  to  pay  her  the  interest 
for  her  life,  with  remainder  to  her  children  after  her  decease."  If  you  put  these 
words  togedier,  thev,  in  the  result^  really  come  to  this — ^he  has  given  to  his  daughter 
a  sum  for  her  life,  whioh  he  directs  shall  be  under  the  txust  of  his  ezecutors,  and  under 
certain  restrictions  which  he  has  expressed. 

Let  the  demurrer  be  allowed  without  costs. 

NonE.— Affirmed  by  Lord  Cottenham,  9th  of  July  1847. 


A  testa^x  gave  hw  property,  with  certain  exceptions,  to  her  gnnddaoghter,  and 
afterwards  stated  "tnat  her  property  was  in  the  Bank  and  India  House."  Held 
(assuming  her  to  take  for  life),  that  she  was  entitled  to  enjoy  the  Bank  and  India 
stock  in  specie,  and  that  it  was  not  liable  to  be  converted  into  consols. 

The  testatrix  bequeathed  aa  follows : — "  I  give  my  property  to  my  granddaughter 
Elizabeth  Matilda  Hubbard,  except  ^500.  I  give  to  my  niece  Elizabeth  Howarth 
likewise  ^£500." 

The  testatrix  then  enumerated  other  pecuniary  legacies  and  proceeded  : — '*  Should 
my  granddaughter  marry,  I  desire  her  issue  may  be  oer  heirs;  if  she  should  die  and 
not  leave  any  issue  behind  her,  I  give  aU  my  property  to  be  divided  between  my  sister 

{204]  Howorth's  children,  and  my  brother  Richani  Sigery's  daughter  and  her  childraa. 
f  my  daughter  and  myself  should  die  before  my  granddaughter  is  of  age,  it  is  my 
desire  that  Mrs.  Jane  Hubbard  may  have  the  care  of  her  till  she  comes  of  age,  which 
is  to  be  at  her  twentieth  year,  at  which  dme  she  is  to  receive  the  dividend  herself 
but  not  the  principal :  tfa^t  is  not  to  be  spent.  My  property  is  m  &ie  Bank  and  /fufis 
Bouse." 

It  was  assumed,  under  the  circumstances,  that  the  granddaughter  was  entitled  for 
life  only  j  and  the  question  was,  whether  the  granddaughter  was  entitled  to  enjoy^ 
in  specie,  a  sum  of  £1000  East  India  stock,  and  a  sum  of  £3090  £3,  IDs.  per  cent., 
or  whether  it  ought  to  be  converted  into  consols. 

Mr.  Eandersley  and  Mr.  Shapter,  for  the  daughter,  contended,  that  she  was 
entitled  to  enjoy  the  Bank  and  India  stock  in  specie;  that  the  tendency  of  modem 
decisions  was  contrary  to  the  doctrine  of  Horn  v.  Barl  of  Dartmouth  (7  Vesey,  137). 
That  the  effect  of  the  gift  was  this — "  I  ^ve  my  India  and  Bank  stock  and  other 
property  to  my  grand<uughter  for  life ;  with  remainder  over : "  and  that  as  this  was 


[203]   HUBBABD  VL  YouNG.   AfonA  6,  6,  1847. 
[S.  a  16  L.  J.  Ch.  182 ;  11  Jur.  177.] 
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a  pennaoeat  and  not  a  wearing-out  jvopaiy,  like,a  leasehold,  die  dootrine  wai  thwe- 
fore  inapplicable. 

Mr.  tJerriB,  for  her  husband. 

Mr.  Bogjen,  for  another  party,  declined  arming  the  point. 

Mr.  Crug  and  Mr.  Wood  argued,  that  this  vas  a  residuary  gift  to  one  for  life, 
and  that  the  Bank  and  India  8to»  (vhioh  was  not  the  whole  m  uie  property)  ou^t 
[206]  to  be  converted  into  consols ;  the  only  investment  which  the  Court  recognised 
as  doing  justice  between  parties  interested  in  succession. 

That  the  statement  that  the  property  was  in  the  Bank  and  India  House,  was 
merely  descriptive  of  the  locality  of  the  assets,  for  the  convenience  of  the  executors. 

Mr.  Turner  and  Mr.  T.  H.  Halt,  for  trustees. 

CoUiiu  V.  Collins  (2  Myl.  &  K.  703),  Sdhvuu  v.  Kewnedy  (1  Myl.  &  Gr.  lU), 
Pidcervng  v.  Pickering  (2  Beav.  31,  and  4  MyL  &  Or.  289),  Qoodemmgh  v.  Trmamondo 
(2  Beav.  612),  VoMghan  v.  Bitek  (1  Phillips,  76),  Hinves  v.  Hiwoes  (3  Hatc,  609), 
Srdherland  v.  Cookt  (1  Coll.  498),  were  cited. 

Thb  Mastkr  of  the  Bolls  [Lord  Langdale].  There  is  sufficient  room  for  doubt 
in  this  case :  and  we  must  look  to  the  genend  intention,  for  we  cannot  expect  to  find 
a  specific  direction  on  the  subject.  According  to  the  doctrine  of  the  present  day,  the 
question  does  not  depend  on  the  legacy  being  specific  or  not ;  but  you  are  to  collect 
from  the  will,  whether  the  testator  intended  that  the  property  should,  at  all  events, 
be  enjoyed  by  those  in  remainder  after  the  expiraticm  of  the  prior  interest.  Grenerally 
a  testator  intends  that  everybody  named  as  an  object  of  his  bounty  in  succession  shiJ^ 
enjoy  something ;  but  if  the  property  be  allowed  to  wear  out,  those  in  remainder  may 

nothing.  Where  it  is  probable  at  least,  that  he  intends  them  to  take  something 
m  succession,  his  intention  can  only  be  secured  by  having  a  permanent  [206]  fund. 
In  tiiis  case  the  fund  is  permanent,  but  not  a  species  of  investment  which  the  Court 
recognises  as  the  proper  and  best  securit;^.  Even  where  the  investment  is  in  the  five 
per  cents.,  the  Court  has  been  in  the  habit  of  saying,  tiiat  it  shall  not  be  oonlanued. 

Now  what  does  the  testatrix  here  w: — "I  give  my  pro^rty  to  my  grand- 
daughter" witii  certain  exceptions,  and  should  she  many,  her  issue  are  to  m  her 
heirs,  but  if  she  dies  leaving  no  issue,  then  "  all  my  property  "  (that  is,  the  property 
she  had  |»«viously  given  to  her  granddaughter)  is  to  be  divided  amongst  certain 
persons.  She  is  only  to  have  the  dividentu  and  not  the  principal ;  and  she  then 
states,  "my  property  is  in  the  Bank  and  India  House."  Therefore  she  is  to  have  the 
dividends  of  her  property,  which  is  in  the  Bank  and  India  House,  for  life,  and  others 
ue  to  take  the  same  property  after  her.  I  conceive  there  is  sufficient  indication  that 
she  intended  the  granddaughter  to  enjoy  all  that  which  she  called  "  her  property," 
and  which  she  described  as  being  in  the  Bank  and  India  House,  and  that  there  is  no 
safiScient  reason  to  induce  the  Court  to  apply  the  rule  of  oonversion,  which,  though 
of  great  importance  in  many  easesi  is  of  very  little  importance  in  the  present. 


[207]   YouNO  V.  Shbppard.   March  30,  1847. 

[S.  C.  16  L.  J.  Ch.  247.] 

A  testatrix  bequeathed  the  "  interest "  of  a  sum  of  money  to  her  eldest  child  for  life, 
"and  afterwards  to  devolve  in  succession  on  her  (the  testatrix's)  remaining 
children."  .  Held,  oo  the  death  of  the  eldest,  that  the  others  were  entitled  for  life 
m  sncoesnon,  according  to  their  |ffiority  of  age. 

The  testatrix,  M.  P.  Young,  by  her  will,  expressed  herself  as  follows : — "  I  give 
and  bequeath  unto  my  belond  mother  EUsabeth  Gordon,  for  her  natural  life,  ^ 
intwest  of  money  arising  from  money  in  tiie  hands  of  T.  W.,  &c ;  and,  at  her 
decease,  the  interest  to  be  given  nnto  to  my  beloved  daughter  Eliza  Hannah  Yeung 
for  her  natural  life,  and  afterwards  to  devolve  in  succession  upon  my  remaining  dear 
children." 

The  testatrix  died  leaving  five  children,  of  wh<Hn  Eliza  Hannah  was  the  eldest. 
EUsa  Hannah  and  the  testatrix's  moAer  afterwards  died,  whereupon  a  petition  was 
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presented  by  Arthur  J.  H.  Young,  the  next  child,  for  payment  to  him  for  life  of 
the  divideods  of  the  fund. 

Mr.  Spurrier,  in  support  of  the  petition.  The  four  renuuning  children  take  life 
estates  successively,  for  on  the  death  of  the  eldest  daughter,  the  "  interest,"  and  not 
the  capital,  is  to  **  deToIve,"  that  is,  to  pass  from  the  dead  to  the  living ;  but  how  an 
the  living  to  take'?  "in  sucoession,"  that  is,  one  after  another.  The  consequence  will 
be,  that  each  will  take  a  life  interest  in  sueoeasion,  and  after  tiia  death  of  tiu 
aurviTor^  the  fund  itself  will  be  undupoaed  of,  and  belong  to  the  representatives  of 
the  children,  as  next  of  kin  of  the  teatataix. ' 

Mr.  Boupell  and  Mr.  Willcodc,  for  the  throe  oUier  children,  contended  that  the 
eofpM  of  the  fund  was  now  divisible  amongst  the  four  children ;  that  the  dev(Jatioa 
referred  to  was  the  devolution  from  the  eldest  to  the  class  of  four  "  rerouDiDg 
children,"  that  is,  remaining  death  of  the  eldest ;  and  that  the  suocessioQ 

also  referred  to  the  succession  of  the  same  class ;  that  the  gift  over  to  that  class  was 
absolute  and  not  limited  to  a  life  interest. 

The  Master  of  the  Rolls  [Lord  Langdale].  All  that  this  testatrix  has  thought 
fit  to  dispose  of  is  "  the  interest "  of  this  particular  sum  of  money,  and  which  she 
has  given  to  her  mother  for  life,  and  then  to  her  daughter  Eliza  for  life,  and  after- 
wards "  to  devolve  in  succession  upon  her  remaining  children."  What  is  to  devolve  t 
The  very  subject  the  ^t  is  the  "  interest  of  the  maosy"  and  therefore,  nothing 
else  but  the  interest,  which  she  had  given  for  two  lives,  is  to  devolve  after  Uie 
death  of  the  daughter.  But  it  is  to  devolve  apon  her  remaining  children  "in 
suocession."  In  wltat  succesaion  1  I  cannot  consider  this  sucoession  to  ap{dy  to  the 
succession  from  the  mother  and  eldest  daughter  to  the  four  children,  but  to  the 
remaining  children  "upon,"  uid  not  " amongst "  whom  the  interest  ia  to  devolve; 
and  it  must  be  made  to  devolve  on  them  socoessively  by  giving  them  a  life  interert 
in  succession. 

One  difiBculty  is,  that  no  order  of  succession  is  mentioned ;  but  as  the  testatrix 
has  oommenoed  dv  giving  a  life  interest  to  her  eldest  child,  it  is  a  reasnuble  con- 
st^ction  to  say,  that  it  is  to  go  to  them  in  succession  according  to  priority  of  birth, 
and  that  she  intended  each  child  in  turn  to  take  a  life  intereat. 

The  effect  is,  that  each  successiviJy  is  to  have  a  life  interest,  and  afterwards  the 
capital  will  be  divisible  equally  amongst  the  children  as  next  of  kin.  When  the 
children  are  all  <rf  age,  they  can  m^e  a  different  atrangnoient  if  they  please. 


[209]  The  Attorney-Gbnsral  v.  Wiusorns  School.  Ez  parie  The 
EOCLBSIASTIGAL  GOH1II88IONKB8.    Mordi  30,  31,  April  26,  1847. 


It  was  referred  to  the  Master  to  approve  of  a  scheme  for  the  application  of  the 
revenues  of  a  charity,  part  of  which  was  applicable  to  ecclesiastical  purposes  of  the 
parish  of  W.  M.  By  an  Act  of  Parliament  passed  in  1840,  certain  powers,  &&, 
were  given  to  the  Ecclesiastical  Commissioners  and  to  the  Queen  in  Council,  and  it 
was  enacted,  thi^  so  much  of  this  charity  property  "  as  should,  upon  due  enqoiiy, 
be  found  legally  applicable  thereto,  should,  by  the  like  authori^,  be  applied  for 
the  purpose  of  malung  a  better  provision  for  the  cure  of  souls  in  the  parish  <tf 
W.  M."  The  Ecclesiastical  Commissioners  applied  for  liberty  to  attend  the  Master 
on  the  scheme,  but  the  Court  held,  that  the  Act  did  not  invest  the  Commissioners 
with  jurisdiction  to  determine  what  was  legally  applicable,  which  rested  with  the 
Court,  and  that  the  words  "  like  authority  '  did  not  refer  to  the  Commisaaonera ; 
that  if  this  Court  ascertained  what  portion,  according  to  the  endowment,  ought  to 
be  applied  for  spiritual  purposes,  even  in  a  particular  manner,  the  Act  did  not 
authorise  the  Commissioners  or  the  Queen  in  Council  to  prepare  or  ratify  a 
different  scheme ;  that  the  CommiasioDers  had  not  vested  in  them  any  such  trust 
as  coak]  be  peifonned  or  reoogmaed  by  this  Court ;  that  they  bad  no  estate  <x 
int«re8t  in  the  matters  in  question,  and  no  right  to  be  tireated  as  independent 


[S.  C.  16  L.  J.  Ch.  313 ;  11  Jut.  iOO.] 
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parties  in  the  information,  or  to  appear  as  snoh,  and  therefore  that  they  could  not 
sustain  such  a  petition. 

This  was  a  petition  presented  by  the  Ecclesiastical  ComroiBsioners,  praying  that 
they  mieht  be  at  liberty  to  attend  the  Master,  and  be  heard  touching  the  scheme,  so 
far  as  related  to  fixing  the  proportion  oi  the  property  applicable  to  the  cure  of  souls 
and  the  application  thereof,  when  ascertained,  and  also  in  respect  of  the  duties  to  be 
performed  W  the  persons  having  the  cure  of  souls  within  the  parish  of  Wimbome 
Minster,  and  with  liberty,  if  necessary,  to  carry  in  a  scheme. 

The  facts  are  fully  detailed  in  the  judgment  of  the  Court. 

Mr.  Turner  and  Mr.  Fleming  appeared  in  support  of  this  petition. 

Mr.  Kindersley  and  Mr.  Willoock,  for  the  Governors,  and 

[210]  Mr.  Twiss  and  Mr.  Blunt,  for  the  Attorney-General,  opposed  the  petition. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Kolls  said,  he  would  not  decide  this  case  on  his  present 
impression,  but  would  consider  it. 

April  26.  The  Master  of  the  Rolls  [Lord  Langdale].  This  is  an  infomution 
filed  by  the  Attorney-General,  on  the  suggestion  of  the  Charity  Commissioners.  It 
seeks  the  administration,  under  the  direcUona  of  this  Courts  of  the  estates  and 
property  vested  in  the  governors  oi  the  possessions,  revenues,  and  goods  of  the 
gramnua>  school  of  Queen  Elizabeth,  in  Wimbome  Minster,  in  the  county  of  Dorset. 
The  governors  are  incorporated  by  Royal  Charter,  and  they  are  to  provide,  not  only 
a  schoolmaster  and  usher  for  the  school,  but  also  three  priests  and  three  clerks  to 
celebrate  divine  service,  administer  the  sacraments,  and  discharge  the  cure  of  souls  of 
the  parishioners  there,  and  four  choristers,  two  singing  men,  and  an  organist.  They 
have  authority,  with  the  advice  of  the  Bishop  of  Bristol,  to  make  ordinances,  and 
tiiey  are  to  support  and  maintain  the  chancel  of  the  church. 

By  the  decree  in  the  cause,  it  was  referred  to  t^e  Master  to  settle  and  approve  a 
■^eme  for  the  due  administration  of  the  charity,  and  the  application  of  the  income 
thereof,  with  liberty  to  state  special  oironmstuices. 

In  the  conrideration  of  the  scheme,  the  Master  may  have  to  consider  what 
proportion  of  the  revenues  ought  [211]  to  be  applied  to  the  schoolibaster,  usher,  and 
the  school,  and  what  proportion  to  the  priests  and  clerks,  and  the  spiritual  duties 
which  they  may  have  to  discharge,  and  how  the  proportion  of  revenue,  applicable  to 
tiie  school  and  to  the  spiritual  duties  respectively,  ought  to  be  applied. 

It  appears  that  the  Attomey-G^eral  has  laid  before  the  Master  a  scheme,  of 
which  the  Ecclesiastical  Commissioners  do  not  approve.  The  Master  has  expressed 
DO  opinion,  and  the  scheme  may  not  be  approved  by  him.  The  Ecclesiastical 
Commissioners  have  not  thought  proper  to  communicate  with  the  Attorney-General 
OD  the  subject,  but  they  have  presented  this  petition,  praying  that  they  may  be  at 
liberty  to  attend  and  be  heard  before  the  Master,  touching  the  scheme  and  on  the 
meters  referred  to  the  Master  by  the  decree,  so  far  as  relates  to  ascertaining  and 
fixing  the  proportion  of  the  property  vested  in  the  governors,  which  ought  to  be 
amhed  as  a  provision  for  the  cure  ot  sonls  within  the  parish  of  Wimbonie  Minster, 
and  so  &r  as  relates  to  the  ap^eation  thereof  when  ascertained ;  and  also  in  respect 
of  the  duties  to  be  performed  by  the  persons  having  the  cure  of  souls  within  the 
said  parish. 

The  Ecclesiastical  Gommissiouers  for  England  were  first  constituted  and  incor- 
porated in  the  year  1836.  (By  6  &  7  W.  4,  c  77.)  They  were  empowered  to  make 
certain  enquiries,  to  examine  witnesses,  and  require  the  production  of  docamente 
(sect.  9) ;  and  it  was  made  their  duty  to  prepare  and  lay  before  His  Majesty  in 
Council,  such  schemes  as  appeared  to  them  best  adapted  for  carrying  into  effect  the 
reocnnmendations  thereinb^ore  recited  (sect.  10);  and  power  [21^  was  given  to 
His  Majesty  in  Council  to  issue  orders  to  ratify  snob  schemes,  and  to  dirMt  every 
soeh  oraer  to  be  roistered  (seet  12).  And  it  was  enacted,  tiiat  every  such  order 
dwold  be  inserted  a^  pablished  in  the  lomdon  Oazette  (sect.  13),  and  that  as  sera  as 
any  such  order  in  council  should  be  so  registered  and  gasetted,  it  should  have 
■ame  force  and  effect  as  if  the  same  were  invaded  in  the  Act. 

In  the  year  1840  various  ecclesiastical  revenues,  estates,  and  interests  wen 
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directed  to  be  paid  to  and  vested  in  the  CommisaioDera  for  the  purpoaes  of  that  Act 
(3  &  4  Vict.  e.  113;  sects.  49,  52.)  They  were  enabled  to  enforce  payment  and 
obtain  possesaioD  of  such  revenues  and  estates,  in  the  manner  by  the  Act  directed 
(sect.  57);  and,  except  aa  to  certain  specified  payments,  they  were  directed  to  carry 
their  receipts  to  a  common  fund,  which  was  to  be  applied  in  the  manner  by  the  Act 
directed.  (Sect.  67.)  By  the  same  Act,  additioou  Ctnnmiasioners  were  appointed. 
(Sect.  7B.)  They  were  directed,  from  time  to  time,  to  {vepare  and  lap  before  Hw 
Majesty  in  Council  suoh  schemes  as  should  appear  to  than  beat  adapted  for  canyii^ 
that  Act  into  full  effect,  and  in  such  sohemea  to  recommend  auch  measures  aa  migh^ 
upon  further  enquiry  (which  the  Commiaaioners  were  authoiiaed  to  make),  appear  to 
them  to  be  necessary  for  that  purpose.  (Sect.  83.)  And  it  was  made  lawful  for  Her 
Majesty  in  Council  to  make  oniera  for  ratifying  the  schemes  of  the  Commisaioners, 
and  every  such  order,  when  gazetted,  was,  in  all  respects  and  as  to  all  thin^  therein 
contained,  to  hare  and  be  of  the  same  force  and  effect  aa  if  all  and  every  part  thereof 
were  included  in  the  Act    (Sect.  86.) 

[213]  Now  the  Act  contains  this  special  clause  (sect.  64) :  "  And  be  it  enacted, 
that  80  much  of  the  property  belonging  to  the  collegiate  church  of  Wimbome 
Minster,  in  the  county  of  Dorset,  aa  shall,  upon  due  enquiry,  be  found  legally 
applicable  thereto,  ahal^  by  the  like  authority,  be  ap]died  to  the  puipoae  of  making  a 
better  provision  for  the  cure  of  souls  in  the  pariah  of  Wimbome  Minster  in  the  aid 
county." 

It  was  assumed  in  the  argument,  and  may,  I  suppose  for  the  present  purpose,  be 
taken  for  granted,  that  the  property  mentioned  in  this  clause  of  the  Act  is  wie  same 
property  which  is  the  subject  of  the  information,  and  which  the  Court  ia,  by  the 
information,  required  to  apply  upon  the  trusts  of  the  foundation  of  the  charity.  It 
is  not  pretended  that  this  property,  or  any  part  of  it,  or  any  income  or  emolument 
arising  from  it,  is  vested  in  or  <^reoted  to  be  paid  to  the  Conuniasionera.  The 
Commiasioners  may  have  a  duty  impoaed  upon  them,  as  all  official  persona  have  or 
ought  to  have.  If  the  expression  is  preferred,  they  may  be  said  to  have  the  pe^ 
formance  of  a  duty  intrusted  to  them.  But  ^e  duty  does  not  arise  in  respect  of 
any  property  or  estate  rested  in  them ;  and  I  appr^end  that,  in  the  oontemplaUon 
of  this  Coart,  they  have  neither  estate  nor  interest^  and  are  nmther  trustees  nor 
eeslui  que  friuf.  And  under  theae  oircumstanoes  it  seems  to  me,  that  this  petition,  1^ 
which  the  Eoclesiastical  Commissionera  for  England  claim,  in  eflfect,  a  right  to  be 
litigant  parties  in  the  oauae  in  which  the  chanty  funds  are  to  be  distribute^  ia  not  a 
little  singular.  But  in  matters  of  charity,  the  Court  may  be  said  to  be  even  anxious 
to  profit  by  the  advice  and  aseistance  of  any  competent  peraons,  and  the  poaitaon  and 
the  means  of  knowledge  possessed  by  the  Efccleaiaatical  Commissioners  are  auch  [214] 
aa  to  make  it  highly  probable,  ttuit  their  advice  and  asaiatanoe  might  be  veiy 
valuable.  There  can  be  no  indiapoaition  to  give  due  attention  to  any  auggestionB 
which  they  may  offer,  and  both  the  Attorney-General  and  the  truatees  or  governors 
of  the  charity  have  offered  to  consent  to  an  order,  by  which  the  Commissioners  may 
have  liberty  to  attend,  and  be  heard  before  the  Master,  at  their  own  expense.  This 
reasonable  proposition  seaned,  for  a  moment,  likdy  to  be  accepted;  bat  in  t^e  end, 
it  was  rejected ;  and  I  was  informed,  that  the  Commiasioners  considered  it  to  be 
their  duty  to  the  public  to  insist  on  their  right  to  be  parties  to  t^e  inf<nmation, 
offering,  indeed,  to  waive  that,  if  they  were  permitted  to  attend  as  if  they  were 
-parties,  and  to  be  treated  as  such  in  respect  to  costs,  and  held  not  liable  to  any  of  the 
costs  or  expenses  which  they  might  occasion,  unless  they  should,  in  their  attendance 
make  themselves  liable  to  pay  the  same  by  some  misconduct. 

The  question,  therefore,  is  not  a  question  of  mere  expediency  or  discretion, 
whether,  in  the  consideration  of  the  scheme,  it  would  be  desirable  to  have  the  advice 
and  assistance  of  the  Ecclesiastical  Commissioners,  or  whether  the  Attorney-General, 
in  pn^Msin^  his  scheme,  should  act  in  concert  with  them,  or  form  his  own  scheme 
after  a  consideration  of  their  sumestions,  but  the  Commissioners  have  thought  fit  to 
make  it  a  question  of  right,  anoto  insist^  t^iat  they  are  entitled,  not  merely  to  the 
assistance  of  the  Attomey-Gkoieral,  but  if  they  think  fit^  to  litigate  the  matto*  vit^ 
him  in  this  Court  and  oppoae  his  scheme  without  any  [nwvious  oonununicatim  with 
him  on  tiie  subject. 
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The  argivnent  in  Bupport  of  the  petition  vuied  in  its  progrMs ;  at  first  I  wu 
tolci,  that  the  Act  of  Parliament  gave  the  Commisaoners  a  epeciu  juriadiotion  in  tiiis 
[216]  particular  charity ;  that  no  deeree  or  order  of  tiiis  Court  could,  in  any  way, 
affect  that  junBdiction,  or  bind  tile  Commissioners  in  whom  it  was  vested ;  that, 
whether  they  were  absent  or  present,  attended  to  or  not,  they  oould  &ame  tiieir  own 
Bofaeme,  wholly  independently  of  any  soheme  cmfinned  by  this  Court,  or  by  the 
hord  Chanoeucff',  or  the  House  of  Lords.  It  is  however  obvious,  that  the  Com- 
mission's have  not  of  themselves  any  power  to  make  any  order  or  establish  any 
scheme  whatever  in  this  matter.  When  they  have  prepared  and  laid  a  scheme  before 
Her  Majesty  in  Council,  their  power  is  exhausted;  it  does  not  depend  on  them 
whether  the  scheme  shall  be  ratified  or  not ;  and  this  being  obvious,  the  argument 
became,  that  the  Queen  in  Couaoil,  upon  the  suggestion  of  the  CommissionerB,  had 
a  special  jurisdiction,  that  the  decree  or  order  of  this  Court,  however  confirmed, 
would  not  bind  Her  Majesty  in  Council,  and  that  under  this  Act  of  Parliament  Her 
Majesty  in  Council,  on  the  suggestion  of  the  Commissioners,  might  make  an  order, 
the  effect  oi  which  might  be  to  annul  and  supersede  tiie  <wder  of  this  Coort,  thouj^ 
confirmed  by  tiw  highest  judicial  authority  in  the  kingdom. 

The  argument  was  said  to  be  used,  not  for  the  purpose  of  shewing  that  any  each 
contradictions  or  oonfiiot  of  jurisdiction  would,  in  fact,  or  probably,  arise,  but  for  tiie 
purpose  of  respectfully  suggesting  to  the  Court  the  danger  which  there  was  of  a 
possible  conflict  of  jurisdiction,  if  the  proceedings  under  the  decree  should  take  place 
in  the  absence  of  the  Ecclesiastical  Commissioners  for  England. 

What  powers  may  be  possessed  by  Her  Majesty  in  C(Mincil  under  this  Act  of 
Parliament  may,  if  necessary,  be  argued  by  the  Attomey-Qeneral  on  a  proper  occasion, 
[216]  when  it  may  be  duly  considered  and  determined.  In  my  opinion,  it  is  not  proper 
to  be  argued  by  the  Ecclesiastical  Commissioners  for  England,  or  to  be  detMmined  on 
this  or  any  such  petition  by  them ;  but  the  language  repeatedly  used,  in  the  course  <rf 
the  argoment,  nmkes  it  necessary  for  me  to  state,  that,  in  my  oidnion,  ^e  Com- 
missionerB themselves  have  no  jurisdictiMi  whatever  over,  or  in  oonfliet  or  ctmipeti- 
tion  with,  this  or  any  other  Court  They  have  /to  enquire,  and  it  is  their  important 
daty  to  m«pare  schemes,  and  lay  them  before  Her  Majesty  in  CounoiL  I  do  not 
sospect  that  in  the  preparation  of  thdr  sobemes,  they  will  fed  in  tiie  least  dc^^ree 
disposed  to  act  in  contraijiotioD  to  the  law  as  laid  down  b^  this  or  any  other  Coart ; 
and  when  their  schemes  are  brought  under  t^e  consideration  of  Her  Majesty,  I  can 
have  no  apprehension,  that  Her  Majesty  in  Council  will  ratify  any  scheme  or  do  any 
act  whatever  to  impu^  or  supersede  a  scheme,  approved  by  thvi  Court  in  the  regular 
exercise  of  its  established  jurisdiction,  or  take  any  such  method  of  correcting,  or 
attempting  to  correct,  any  error  or  irregularity  which  may  have  occurred  in  the 

rieedings  of  any  subordinate  branch  of  the  Court;  and  I  cfxifees  myself  to 
very  much  at  a  loss  to  understand,  why  the  right  claimed  by  this  petition  is 
insisted  on. 

It  seems,  that  pending  Uie  enqniry  respecting  this  charity  befiMre  the  Gharitj 
ConmuBBioners,  tiie  Eodesiastioal  OommisBioners  for  EIngland  were  informed,  that 
there  might  be  some  surplns  of  the  funds  belonging  to  the  eollegiate  church  of 
Wimbome  Minster,  after  answering  the  purposes  of  the  charity ;  andtheieupon  they 
recommended,  "That  so  much  of  the  property  belonging  to  the  collegiate  church  of 
Wimbome  Minster  as  should,  upon  due  enquiry,  be  lound  to  rraoain,  after  providing 
for  the  original  purposes  of  the  foundation,  [217]  be  applied  to  the  purpose 
of  making  a  better  provision  for  the  spiritual  care  of  the  parish  of  Wimbome 
Minster," 

This  information  was  filed  in  the  year  1836  by  the  Attorney-General,  not  at  the 
relation  of  the  Ecclesiastical  Commissioners,  but  ex  officio,  at  the  suggestion  of  the 
Charity  Commissioners.  The  subject  was  duly  under  tiie  jurisdiction  and  direction 
of  this  Courts  at  the  time  when  the  statute  3  &  4  Vict  c.  113  was  passed.  It  was^ 
■tated  at  the  Bar,  that  the  bill,  by  which  the  Act  was  jKoposed,  did  not  at  lint,  nor 
till  it  reached  almost  its  last  stage,  contain  any  provision  relating  to  Wimbiniie 
Minster.  The  pendency  of  the  suit  might  have  been  a  reason  for  excluding  it ;  hut  I 
do  not  enter  into  that  subject,  which,  though  important  in  one  view,  does  not  seem  to 
me  material  for  tiie  present  purpose.   The  Act- does  now  contain  tiie  clause  on  which 
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the  Petitioners  rely ;  and  the  question  is,  whether,  upon  the  construction  of  it,  the 
CommiBsioners  have  a  right  to  oe  liti^ting  parties  in  this  cause. 

On  reading  the  clause,  I  do  not  think  that  a  enquiry  directed  by  this  Court  in  the 
exercise  of  its  ordinary  jurisdioticxi,  on  an  information  duly  filed  by  the  Attomey- 
Qeneral,  can  be  othenrue  than  included  in  the  expression  "  so  much  as  shall,  upon 
due  enquiry,  be  found  l^pdly  apt^icable  "  to  the  purpose  in  the  Act  mentioned.  It 
could  not  be  meant  to  invest  the  Eeolesiastioal  GommissiotterB  with  jarisdictioo  and 
authority  to  determine  or  find  what  was  or  was  not  legally  applicable  to  the  purpose : 
and  althougli  the  purpose  (obscurely  as  it  is  expressed)  probably  means  the  purpose 
of  making  better  provision  for  the  cure  of  souls  in  the  parish  of  Wimbome  Minster, 
I  think  that  the  finding,  or  the  determination  of  how  much  is  legally  applicable 
[218]  to  that  purpose,  which  involves  the  question  of  how  much  is  legally  applicable 
to  the  other  purposes  of  the  charity,  does  uot  depend  on  any  judgment,  act,  report^ 
or  opinion  of  the  Ecclesiastical  Commissioners,  but  mast  depend  on  the  determination 
of  this  Cour^  founded  on  a  due  consideration  of  the  true  effect  and  meaning  of  the 
instruments  constituting  the  foundation  and  endowment  of  the  charity,  according  to 
the  principles  and  authorities  by  which  this  Court  is  governed  in  such  cases.  The 
clause  further  enacts,  that  what  shall  be  found  lemlly  applicable  thereto,  shall,  by  the 
tike  authority,  be  applied  for  the  purpose  of  making  better  provision  tor  the  cure  ^ 
souls,  &0. 

What  is  meant  by  "the  like  authority,"  thus  vaguely  referred  to  by  a  rdative 
word,  wiUiout  a  proper  and  distinct  antecedent  ? 

Not  the  authority  of  the  Commissioners,  as  was  urged  in  a  portion  of  the 
argument,  but  probably  the  authority  or  order  of  the  Queen  in  Council,  suggested 
in  a  scheme  prepared  and  laid  before  her  by  the  Commissioners,  as  was  contended 
for  afterwards ;  and  if  this  be  right,  the  result  is,  that  the  Queen  in  Council,  upon  the 
su^otion  of  the  Ecclesiastical  Commissioners  for  England,  may,  so  Car  as  the  like 
auMority  is  properly  and  legally  applicable,  apply  so  much  of  the  property,  as  upon 
due  enquiry,  shall  be  found  legallv  applicable  to  the  cure  of  souls. 

Having  regard  to  the  legal  and  regular  means  of  correcting  any  error,  we  are  not 
to  suppose  any  other  than  a  just  and  legal  exercise  of  the  authority  of  this  Court; 
and  1  think  that,  if  this  Court,  in  the  just  and  legal  exercise  of  its  anUiority,  were  to 
ascertain,  that  according  to  the  true  meaning  and  effect  of  the  foundation  and 
endowment,  a  certain  porticm  of  the  fund  in  {219}  question  ought  to  be  applied  for 
spiritual  purposes,  in  a  particular  manner,  there  is  nothing  in  this  Act  to  entitle  the 
Ecclesiastical  Commissioners,  or  the  Queen  in  Council,  to  prepare  and  ratify  a  different 
soheme~t.<.,  a  scheme  inconsistent  with  the  true  meaning  and  effect  of  the  foundation 
and  endowment ;  and  I  am  of  opinion,  that  this  Courtis  not  at  liberty  to  withhold  the 
exercise  of  its  |Hroper  jurisdiction  and  authority,  or  abstain  from  its  exercise,  in  the 
absence  and  without  the  leave  of  the  Ecclesiastical  Commissioners,  in  the  vain 
imagination,  that  the  authority  of  the  Queen  in  Council  may  be  exercised  in  such  a 
manner  as  not  to  ratify  and  give  the  ioroe  of  law  to  a  decree  Ot  this  Cour^  made 
legally  and  in  oonformifr^  with  the  foundation.  I  am  well  satisfied  that  no  such 
authority  will  be  exercised  the  Queen  in  Council,  «id  am  indeed  far  from 
thinking,  that  the  Ecclesiastical  Commissioners  themselves  will  ever  think  of 
proposing  that  any  such  authority  should  be  exercised :  I  hope  and  believe  that,  on 
consideration,  they  will  be  rather  disposed  to  assist  than  to  counteract  the  due 
administration  of  the  law,  and  the  legal  application  of  this  charity  estate. 

The  Act  of  Parliament  containing  this  clause  in  relation  to  Wimbome  Minster, 
it  was  quite  reasonaUe  and  proper  that  tile  Commissioners  should  give  their  attention 
to  the  subject. 

Hiey  might  reasonably  have  suggested  to  the  Attomey-GenenJ,  that  the  Act 
impose^  or  might  be  held  to  impose,  a  duty  to  them,  and  have  requested  him  to 
oonnder  tiie  ease,  and  afford  to  tiiem  any  assistance  which  might  be  useful,  and,  if 
necessary,  to  bring  the  subject  under  the  consideration  oi  the  Master  and  of  tiiis 
Court  If  they  had  done  uiis,  they  would  probably  have  met  with  respeetfnl  and 
considerate  attention.  [2S01  If  they  had  not  met  with  the  willing  attrition  they 
desired  from  tiie  Attomey-Generalf  I  think  that  legal  and  oonstitntional  means  m 
settiing  the  matter  right  would  have  been  opaa.  to  them ;  hat,  instead  of  seeking  tiie 
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assiBtanoe  of  the  Attorney-General,  they  have,  on  this  occasion,  claimed  a  right  to  be 
heard  independently  and  separately  from  him,  and  against  him  or  the  scheme  he 
fHoposes ;  and  when  the  Attorney-General  offers  to  consent  to  their  appearance  at 
their  own  expense,  they  reject  the  offer,  and  still  insist  on  their  right. 

It  may  be  admitted,  that  they  have  an  important  duty  to  perform  under  the 
Act — a  "political  and  ecclesiastical  duty — and  they  may  have  a  right  to  the 
aasiatance  of  the  Attorney-General,  when  required,  to  enable  them  the  better  to 
perform  that  duty ;  but  titey  have  not  vested  in  them  any  such  trust  as  can  be 
performed  or  recognised  by  this  Ck>nrt.  They  have  no  estate  and  no  interest  in 
the  matters  in  question ;  and  I  am  of  opinion,  that  they  have  no  right  to  be  treated 
as  independent  parties  in  this  cause  or  to  appear  as  such. 

In  ^is  case  we  have  already,  as  parties  to  the  cause,  the  Attorney-General,  whose 
duty  it  is  to  attend  to  all  public  interests  involved  in  the  case,  and  the  governors, 
whose  duty  it  is  to  state  to  the  Court  everything  necessary  for  the  property  and  its 
due  application.  We  have  further  the  Bishop  of  Bristol,  who  is  the  visitor  of  the 
charity,  and  the  Master  is  attended  by  the  dereymen  who  are  interested  to  increase 
the  amoant  of  the  revenue  which  is  to  be  applied  to  the  cure  of  souls,  besides  the 
choristers,  singing  boys,  and  organist.  Believing  that  the  Ecclesiastical  Com- 
missioners are  very  competent  to  give  useful  assistance  in  the  settlement  of  the 
scheme,  I  should  be  glad  to  have  the  benefit  of  it,  if  they  would  give  it  without 
burdening  the  charity  with  increased  expense ;  but  advancing  their  claim,  in 
the  manner  they  do,  as  a  right,  I  am  obliged  to  sar,  that  I  Uiink  they  have  no 
right  to  interfere  at  the  expense  of  the  charity.  I  nave  no  doubt,  that,  upon  the 
consideration  of  any  scheme,  the  Attorney-General  will  not  omit  to  notice  the  clause 
in  the  Act  of  Parliament  which  refers  to  Wimbome  Minster ;  and  I  am  sanguine 
enough  to  hope,  that,  even  without  the  assistance  of  the  Commissioners  or  their 
solicitor,  we  may  be  able  to  proceed  without  violating  the  law,  or  coming  into  any 
conflict  with  the  orders  which  may  be  made  by  Her  Majesty  in  Council.  The 
ConmiisBioners  will,  on  reflection,  probably  admit  that  the  exercise  of  their  proper 
fanctions  is  not  l^ely  to  bring  them  into  conflict  with  Her  Majesty's  Courts  oi 
Justice. 

I  shall  dismiss  this  petition  with  costs,  if  the  Commissionera  still  decline  to  accept 
the  offsr  made  to  than  of  going  in  at  their  own  expense. 


[821]   /n  re  David  Tatlob.   Mareh  2S,  1847. 

The  old  jRwtice  must  be  followed  to  compel  a  solicitor  to  deliver  over  documents  to 
his  chent,  where  the  application  is  "in  the  matter;"  and  the  12th  Order  of 
A^gost  1641  is  inapplioaNe  to  such  a  case. 

An  order  was  made  for  the  taxation  of  a  solicitor's  bill,  and  for  the  deKvoy  over 
of  the  documents  in  his  hands  on  payment  of  the  amount  found  due. 

The  bill  was  taxed  at  £9,  28.,  which  was  paid  on  the  4th  of  March. 

QSSS]  Mr.  Bogers  now  applied  for  an  order  on  the  solicitor,  to  compel  him  to 
huM  over  the  documents ;  and  be  asked  that  a  time  might  be  limit&d  for  that 
purpose  under  the  12th  Order  of  August  1841.  (Ord.  Can.  167,  and  see  In  re  Blake 
amd  Yomtg,  9  Bear.  209  j  Lane  v.  Oliver,  2  Hare,  97 ;  and  In  re  LooeU,  9  Beav.  332.) 

Thk  Masteb  of  TBI  BoLliS  [Lord  Langdale]  said,  he  wished  he  could  make  the 
order;  bat  be  believed  tiiat  it  had  been  deoidea  by  higher  authority  that  the  order 
referred  to  only  applied  to  parties  m  a  eauee,  and  not  to  an  apptication  "in  a 
matter"  like  the  present;  and  Uierefore,  the  party  must  proceed  under  the  old 
practiee.   (Set(»i  cm  Deereefl^  432.) 
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[222]  TuBNKB  9.  Hudson.   Feb.  22, 1S47. 

[8.  C.  16  L.  J.  Ch.  180,] 

Residuary  bequest  in  trust  for  A.  for  life,  and,  after  her  decease,  to  distribute 
"  betvean  the  testatco-'s  brothers  and  sisters,  aod  such  of  their  children  as  ^ooM 
be  then  living  the  parents  and  children  to  be  clawed  together,  and  to  share  ia 
equal  proportions." 

Held,  that  those  brothers  and  sisters  and  children  only  who  aurrived  A.  were 
entitled,  and  that  they  took  per  eapUa, 

The  testator,  by  his  will,  expressed  himself  as  follows: — "I  also  ^ve  to  my 
brothers  and  sisters  John  Hudson,  Benjanjin  Hudson,  Elizabeth  Greatwith,  Eleanor 
Alcock,  and  Ann  Jones,  or  to  such  of  them  aa  shall  be  living  at  the  time  of  my 
decease,  the  sum  of  £250  each,"  &c. 

And  he  devised  and  bequeathed  the  residue  of  his  real  and  personal  estate  onto 
his  executors,  upon  trust,  to  permit  his  wife,  Catherine  Hudson,  to  receive  the 
annual  proceeds  thereof ;  and  horn  and  immediately  [223]  deceaae,  upon 

trust  "  to  convert  the  whole  of  his  estate  and  effects  into  money,  and  to  distribute 
the  same,  in  equal  shares  and  proportions  (aftw  first  paying  thereout  the  sum  (k 
X260  to  each  m  his  brothers  and  sisters  then  living),  between  sad  amongst  each  and 
every  of  his  brothers  and  Bistor8,(l)  and  snoh  of  their  children  aa  should  be  tlien 
Uving,  the  parents  and  children  to  be  daased  togeUier,  and  to  share  in  equal 
proportions. 

The  testator  died  in  1816,  leaving  his  widow  and  five  brothers  and  silvers 

surviving  him. 

The  widow  died  in  1S43,  at  which  time  all  the  brothers  and  sisters  were  dead, 
but  there  were  ten  of  their  children  then  living. 

The  Master  having  made  the  necessary  enquiiio,  the  cause  now  came  on  for 

further  directions. 

Mr.  Kindersley  and  Mr.  Chandless,  for  some  of  the  children,  contended,  that  to 
qualify  a  brother  or  sister  to  take  any  share  of  the  residue,  he  must  be  diewn  to 
be  living  at  the  death  oS  the  tenant  for  life ;  and  in  like  manner  those  children  <HiIy 
took  who  were  "then  living," — viz.,  at  tiie  death  of  the  widow ;  that  the  object  of 
the  testator  was  to  create  a  class  existing  at  the  time,  who  were  to  "  share  in  equal 
proportion;"  and  that  the  parents  and  children  th&a  livjng  were  "to  be  rlnnwil 
together  -or  teke  equally  per  capita." 

Mr.  L.  Lowndes  and  Mr.  Roupell  contended  for  the  same  construction. 

[224]  Mr.  Eenyon  Parker,  for  the  representotives  of  children  who  died  in  the 
life  of  the  tenant  for  lif^  contended  that  tn^  took  vested  intereats  upon  the  testators 
death. 

Mr.  Turner  and  Mr.  Wellord,  for  the  representatives  of  a  sister,  contended,  firs^ 
Uiat  the  words  "  then  living  "  had  refwenoe  to  Uie  children,  and  not  to  die  brotiurs 
and  sisters;  and,  secondly,  that  the  word  "then"  refeired  to  the  deat^  of  tiie 
testator. 

The  Master  of  the  Bolls  [Lord  Langdale]  was  of  opinion,  on  die  whole,  that, 
after  the  death  of  his  wife,  the  testator  intended  a  division  of  the  residue  (after 
giving  each  of  the  brothers  and  sisters  then  living  £260)  amongst  a  class,  composed 
of  the  brothers  and  sisters  and  their  children  then  living,  to  be  divided  jmt 
He  therefore  declared,  that,  according  to  the  true  construction  of  the  will,  his 
residue  "became  distributable,  and  ought  to  be  distributed  amongst  such  of  his 
brothers  and  sisters  only  as  should  be  living  at  the  death  of  his  widow,  and  amongst 
such  of  the  children  as  should  be  then  living  of  the  brothere  and  sisters." 


(1)  This  comma  was  in  the  original  wilL 
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[226]   JODBILL  V.  Slanet.   JlforeA  3,  4, 1847. 


A  bill  allied  that  the  Defendant  had  laoeived  certain  turns  from  R  on  behalf  <ji  the 
Plaintiff  and  asked  whether  the  Defendant  did  not^  in  fact,  receive  them,  and 
whether  on  the  Plaintiff's  behalf,  &c  The  answer  denied  that  the  Defendant  hod 
received  these  earns  on  behalf  of  the  Plaintiff.    Held,  that  it  was  insufficient. 

Where  particular  facte  are  alleged  and  there  are  sifting  enquiries  founded  on  them,  a 

feneral  denial  is  insuffiraent. 
ere  a  bill  alleges  specific  payments  to  Defendant,  by  specific  persons,  at  specific 
times,  and  the  interrogatoiy  asks  generally,  whether  such  or  some  other  and  what 
payments  were  not  made  to  Defendant,  by  such  or  some  other  and  what  persons, 
at  such  or  some  other  and  what  times,  the  Court  will  not  enforce  a  discovery  of  all 
payments,  by  all  persona,  at  all  times,  bat  will  confine  the  discovery  within 
reasonable  limits. 

Difiicnity  in  framing  answers  so  as  to  escape  the  chai^  of  insufficiency  on  the  one 
hand  and  rednndancy  or  impertinence  on  the  otiier. 

On  the  18th  of  December  1840  the  Plaintiff  executed  a  mortgage  to  the  Defendant^ 
to  secure  the  sum  of  £1180.  In  June  1645  the  Defendant,  on  the  application  of  the 
Plaintiff,  rendered  him  an  account  of  his  receipts  and  payments  on  his  behalf, 
«xtending  from  the  28th  of  May  1836  to  the  18th  of  December  1840,  and  thereby 
purporting  to  shew,  that,  on  the  execution  of  the  mortgage,  the  sum  of  £1180  was 
due  from  the  Plaintiff  to  the  Defendant. 

In  September  1 846  the  Plaintiff  tiled  this  bill  against  the  Defendant,  for  an  account 
and  redemption.  The  bill  alleged,  thatk  in  the  account  so  rendered,  the  Defendant 
had  not  debited  hinisdf  with,  or  in  any  manner  given  the  Plaintiff  <»edit  for,  divers 
large  sums  of  money,  which  Hhe  Defendant  in  &ct  received,  for  and  on  behidf  of  the 
Plaintiff,  between  the  SSth  day  of  Hay  1836,  and  the  18th  day  of  December  1840 ; 
■uid,  in  particular,  that  the  Defendant  in  fact  received,  for  and  on  the  Plaintiff's 
behalf,  the  several  sums  of  money  from  the  several  persons,  and  at  the  several  times, 
following ;  that  is  to  say,  the  Defendant  received  on  the  Plaintiff's  behalf,  on  the 
■day  of  March  1837,  from  Sir  R  P.  Jodrell  the  sum  of  £300.  The  bill  then  [226] 
apecified  other  sums  alleged  to  have  been  received  from  Sir  B.  P.  and  Lady  JcrarelC 
the  father  and  mother  of  the  Plaintiff,  the  amounts  of  which  were  stated,  together 
with  the  dates  of  the  payments. 

The  corresponding  interrogatories  were  as  follows : — "  Whether  the  said  William 
Hemy  Slaney  did  not,  in  fad,  receive,  and  v^^ther  or  mot  for  and  on  your  oreUoi^s  behalfy 
l^e  several  or  some  or  one  and  which  of  the  sums  of  money  from  the  several,  or  some 
or  one  and  which  ctf  the  persons  at  the  several,  or  some  ana  which  of  the  times  herein- 
after mentioned,  that  is  to  sa^,  on  the  day  oi  March  1837,  or  at  some  and  what 
«ther  time,  from  the  said  Sir  Richard  Paul  Jodrell,  or  from  some  and  what  other 
person  or  persons,  the  sum  of  £300,  or  some  and  what  other  sum :  on  the  1st  day  of 
July  1837,"  &c,  &c  [specifying  the  other  sums]. 

"  And  whether  the  said  Defendant  did  not  also  receive  the  following  sums  from 
the  following  persons,  at  the  times  following  for  and  on  behalf  of  your  orator ;  that 
is  to  say,  also  on  the  25th  day  of  February  1840,  or  at  some  and  what  other  time, 
from  Lady  Jodrell,  or  from  some  and  what  other  person  and  persons,  the  sum  of  £100, 
or  some  and  what  other  sum  "  [the  other  sums  were  here  specified], "  or  how  otherwise, 
or  which  of  those  several  sums  did  the  said  Defendant  receive,  and  from  whom,  and 
when,  and  on  whose  beh^." 

By  his  answer,  the  Defendant  denied,  "that  in  the  month  of  March  1837,  or  at 
any  other  time  before  or  during  the  period  to  which  ihe  said  account  extended,  he 
received  for  or  on  the  said  Plaintiff's  belud^  from  the  said  Sir  R.  P.  Jodrell,  or  from 
any  other  person  or  persona,  the  sum  of  £300,  or  any  other  sum,  save  as  in  the  said 
account  appears,  or  that"  &c.  [following  the  [227]  interrogatories].  And  "that,  in 
respect  of  the  said  other  sums  in  the  bill  particularly  specified,  he,  in  so  far  as  he 
received  tiie  same  or  any  or  any  one  of  them,  or  any  such  sums  or  sum  from  the  said 
Sir  B.  P.  Jodrell  and  Lady  Jodrell,  received  the  same  for  other  purposes  than  for  the 
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use  or  on  the  account  of  the  said  Flaiotiff,  and  duly  applied  the  same  to  such  purposes, 
and  duly  accounted  with  the  proper  parties  in  respect  thereof." 

The  Plaintiff  took  two  exceptions  to  this  answer  for  insufficiency,  which  the  Master 
allowed ;  and  the  Defendant  now  afqiealed  from  his  decisioo. 

Mr.  Temple  and  Mr.  Spurrier,  for  the  Defendant  The  answer  is  sabatantuUy 
sufficients  having  regard  to  the  ^egatioiu  of  the  bill,  and  the  purposes  for  which  the 
discovery  is  sought.  The  Plaintiff  alleges,  that  the  Defendant  reoeived  eerbaiii  speeified 
sums  "for  and  on  behalf"  of  the  Pluntiff  between  May  1836  and  Deeember  1840; 
and  the  answer  expressly  denies  that  he  received  these  or  any  other  sums  on  the 
Plaintiff's  behalf.  But  the  interrogatory  goes  to  the  wild  extreme,  of  requiring  the 
Defendant  to  set  forth  every  sum  which  the  Defendant  has,  at  any  time,  reoeived, 
from  any  person ;  so  that,  if  he  be  bound  to  comply  with  this  unreasonable  requisition, 
he  must  set  out  all  his  professional  and  private  accounts  during  the  whole  of  his  life. 
The  Plaintiff  is  bound  to  confine  the  discovery  to  die  material  all^tious  of  the  Inll : 
everything  beyond  is  mere  impertinence. 

[Thb  Master  of  thb  Rolls.  It  is  the  oommon  praotioe,  where  a  Plaintiff'  all^ea 
that  the  Defendant  received  a  given  sum  on  a  given  day — as,  for  instance,  JC200  on 
the  20th  o{  June — to  ask,  if  he  did  not  receive  that  sum  or  some  other  and  what  sum, 
on  that  or  some  [228]  other  and  what  day.  If  the  interrogatory  were  not  so  framed, 
then,  if  the  Defenduit  had  received  £199  the  day  before,  or  the  day  after,  he  woukl 
e^pe  the  discovery.] 

The  Court,  as  Sir  W.  Alexander  says,  is  aware  of  the  difficulties  ai  answering 
unexceptionabiy,  and  sees  whether  the  bill  is  fairly  answered  on  the  whole,  and  is  an 
honest  answer:  Bally  v.  Kenrick  (13  Price,  p.  291);  and,  in  determining  whether 
particular  discovery  is  material  or  not,  it  exercises  a  discretion,  and  refuses  to  enforce 
it,  where  it  is  remote  in  its  bearings  upon  the  real  point  in  issue,  and  would  be  an 
oppressive  inquisition;  Dos  Samtae  v.  Frieias,{l)  and  Small  v.  AthDood  (Wigram  on 
Discovery,  p.  168). 

Mr.  Kindersley,  Mr.  Turner,  and  Mr.  Hardy,  for  the  Plaintiff.  The  Plaintiff  doea 
not  require  any  such  unreasonable  discovery  aa  is  stated.  All  he  demands  is  to  know 
distinctly,  first,  "  whether  the  Defendant  did  not,  in  fact^  receive "  these  narticnlar 
sums ;  and,  secondly,  whether  he  received  Uiem  "  for  or  on  the  Plaintiff's  behalf."  A 
discovery  to  this  extent  the  Plaintiff  is  legitimately  entitled  to;  but  the  Defendwt 
has  avoided  answering  these  two  enquiries  by  saying,  "  I  have  not  reoeived  theee 
sums  on  your  behalf."  This  is  an  evasion.  Surely  if  a  bill  alleged  that  a  testator 
died  leaving  children,  and  asked  whether  he  died,  and  whether  he  left  children,  an 
answer  "that  he  did  not  die  leaving  children,"  would  be  insufficient.  A  Defendant 
cannot  answer  by  a  negative  pregnant ;  and  "  a  ^neral '  denial  [229]  is  not  eooug^  ; 
but  there  must  be  an  answer  to  sifting  enquiries  upon  the  general  queetion : " 
MomUford  v.  Tavlar  (6  Ves.  788). 

Seeondly,  the  Defendant's  denial  is  not  distinct:  it  is  qualified  by  the  wwda 
"  save  as  in  the  account  appears." 

Mr.  Temple,  in  reply.  No  case  is  made  hy  the  bill  for  the  reoupts,  inde- 
pendently of  those  on  behalf  of  the  Plaintiff:  a  bill  for  an  aooount  between  A.  and 
B.  cannot  seek  for  a  discovery  of  the  accounts  between  A.  and  C.  Secondly,  tho 
aeoount  is  referred  to  in  the  bill,  and  is  thereby  sought  to  be  impeached :  it  is  quite 
legitimate  to  refer  to  it  in  the  answer. 

He  also  referred  to  Adams  v.  Fisher  (2  Keen,  754,  and  3  Myl.  &  Cr.  626). 

Th£  Master  of  the  Rolls  fLord  Langdale].  Every  one  practically  acquainted 
with  drawing  answers  will  entirely  concur  with  the  observation  made  by  Sir  William 
Alexander — that,  in  many  cases,  it  is  a  difficult  thing  so  to  frame  an  answer  as  to 
avoid  exceptions  for  insiuBciency.  To  diat  observation  I  may  add,  that  it  is  equally 
difficult  so  to  frame  axi  answer  as  to  prevent  exceptions  for  impertineDce  and 
redundancy.   In  botb  oases  there  is  great  scope  for  the  exercise  of  the  power  of 

(I)  Stated  in  Wigram  on  Discovery  (2d  ed.),  pp.  165, 168,  where  Sir  W.  Alexander, 
in  allowing  a  demurrer  to  oppressive  discovery,  forcibly  observed : — "  If  the  Court 
were  to  enforce  this  sort  of  inquisition  into  a  man's  pnvate  afiairs  and  businees,  th» 
sooner  its  doors  were  closed  the  better,  for  it  would  be  a  scourge  to  the  country." 
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eritieism  on  the  part  ot  thoM  who  wish  to  support  exoeptions  to  an  answer  on  either 
^  thote  groanda,  and  that  whioh  may  have  appeared  a  perfect  answer  to  the  framer 
ti  it  may  not  be  so  eonsidered  by  the  Judge  or  the  person  who  may  chance  to  review 
it 

pSO]  In  this  coa^  die  bill  asks  for  an  aoeoont  of  certain  payments,  in  whioh  the 
Phuntiff  alleges  himself  to  be  interested,  made  to  the  Defendant  by  Sir  Riidiard 
Jodrell  and  Lady  Jodrell,  within  a  particular  limited  period^  namely,  between  the 
28th  day  of  May  1836  and  the  18th  da^  of  December  1840.  There  is  a  general 
statement  of  the  payments  said  to  be  omitted  in  the  aocount^  and  for  the  balance  of 
which  security  was  given ;  and  then  we  have  certain  p^ments  at  certain  times 
particularized;  and  the  allo^^ion  is,  "that,  in  the  month  of  March  1837,  the 
D^endant  received  on  the  Plaintiff's  behalf  from  Sir  Richard  Jodrell  the  sum  of 
£300."  ThaJt  being  the  allegation,  let  it  be  considered  for  a  moment  how  many 
circumstances  are  involved  in  that  single  sentence  or  allegation.  First,  there  is  the 
fact  of  receipt ;  secondly,  the  time  of  receipt ;  thirdly,  the  peraon  on  whose  behalf 
the  payment  was  made;  and  fourthly,  the  amount  of  the  sum  paid.  All  those 
things  are  involved  and  included  in  that  ain^e  alle^tion,  and,  simfde  as  it  appears 
to  b^  all  those  things  may  properly  be  made  the  subject  of  enquiry. 

Looking  on  the  interrogatory  fruned  on  this  simple  statement,  it  may  be 
observed,  that  not  only  is  there  some  difficulty  in  drawing  answers  so  correctly  as  to 
pevent  eroeptions,  but  there  is  also  some  difficulty  in  drawing  interrogatories 
founded  upon  the  allegation  contained  in  the  bill ;  and,  this  duty  being  very  generally 
done  by  clerks,  and  the  eye  of  counsel  bein^  merely  cursorily  cast  over  tbem^ 
questions  of  this  kind  sometimes  arise.  Some  difficulty  may  have  arisen  in  this  case, 
in  consequence  of  the  interrogatory  being  framed  in  a  somewhat  complicated  manner. 
The  drawer  has  evidently  been  endeavouring  to  comprise  in  one  interrogatory  that 
which  might  more  properiy  have  been  made  the  aubjeot  of  several  separate  but 
eonsecutive  [231^  interrogatories ;  he  has  aought  to  oraiin  one  interr<^gatory  the 
informataon  required  instead  of  making  use  of  several,  which,  perhaps,  he  might 
have  done  with  advantage. 

Well,  then,  the  information  sought  being  auch  as  I  have  stated,  and  the  time 
assigned  being  in  March  1637,  it  is  asked  whether  the  Defendant  did  not  receive 
it  then  or  "  at  some  and  what  other  time."  It  was  said — and  I  must  own  I  was 
rather  surprised  to  hear  it  stated — that  this  applies  to  all  times  in  a  man's  life,  and 
the  Master  cannot  be  right  in  the  conclusion  he  has  arrived  at,  unless  he  meant 
the  discovery  to  extend  to  every  period  in  a  man's  life.  Next  he  is  asked,  if  he  did 
not  receive  it  from  Sir  Richard  Jodrell,  or  from  some  and  what  otiier  peraon  or 
persons ; "  and  it  is  said,  that  this,  if  it  means  anything  at  all,  must  mean,  any  other 
person  in  the  world ;  and  then  when  we  come  to  the  sum  of  £300,  "  or  some  and 
what  other  sum,"  it  is  said,  that  this  includes  any  other  sum  in  the  world.  Now  I 
must  say,  that,  however  wUd  we  are  supposed  to  oe  in  our  prartioe  in  Chanoery,  we 
are  not  so  wild  aa  that.  Though  there  has  been  a  vast  deal  of  ingenuity  used  in  the 
aigumente  in  the  behalf  <tf  that  construction,  I  quite  concur  with  Mr.  Temjde,  that  all 
these  interrogatories  must  be  construed  with  reference  to  the  question  raised  between 
the  parties  upon  the  record,  or  else  they  are  perfectly  irrelevant. 

With  re^rd  to  time,  it  is  between  these  periods,  the  28th  of  May  1836  and  the 
18th  of  December  1840.  If  it  was  before  or  after  that  time  it  is  quite  irrelevant ; 
and  80  the  Defendant  has  justly  c(msidered.  He  says,  "during  the  t^e  referred  to." 
That  isquite  right.    He  understood  the  limit  of  time. 

(232]  Who  are  the  persons,  and  the  only  persons,  who  are  alleged  to  have  paid  ? 
Sir  Richard  Jodrell  and  Lady  JodrelL  Has  anybody  else  paid  1  Oh  yes,  it  is  said, 
because  Sir  lUohard  Jodrell  or  Lady  Jodrell  might  not  have  paid  the  money  with 
their  own  hands ;  but  diere  might  be  something  equivalent  to  it,  as  if  Sir  Richuxl 
JodreU  had  sent  it  hy^  a  aervant  and  Mpaid  it,  or  had  given  a  cheque  upon  his  buiker, 
who  afterwards  paid  it  by  his  order.  That  would,  I  conceive,  be  a  subject  of  proper 
enquiry  here,  as  being  comprised  in  the  commonsense  understanding  of  the  woras. 
Is  there  any  foundation  whatever  for  the  notion  which  seems  to  be  entertained  by  the 
Defendant,  that^  if  these  interrogat(»iea  are  to  be  anawered  more  fully,  he  must  set 
out  vnry  payment  made  by  any  person  at  any  time  during  the  whole  course  of  his 
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life.  That  is  a  very  absurd  oonstmction ;  and  if  uiy  such  thing  had  been  attunpted 
here,  I  think  I  should  very  quidUy  have  pat  an  end  to  any  doctrine  of  that  sort ;  bat 
no  such  thinj^  as  I  believe,  has  ever  been  propounded,  except  in  the  ingenioos  ail- 
ment where  it  has  been  advanced  to  shew  the  extravagance  of  the  proposition, 
and  as  an  argnment  ex  abtMrdo  that  the  exoepticHu  tar  insuffidoMty  ong^t  not  to  be 
allowed. 

I  think,  upon  the  whole^  it  would  be  a  most  abenrd  oonolnslon  fw  me  to  craoe  ta 
There  being  sufficient  limits  as  to  time,  the  question  really  comes  to  this,  whetho*, 
having  r^iard  to  the  circumstances  of  the  case,  the  nature  of  this  record,  and  the  limit 
of  time,  the  answer  is  sufficient  7  Nothing  can  be  more  true  than  this,  that  it  is  only 
that  which  is  paid  on  the  behalf  or  for  the  use  of  the  Plaintiff  that  is  here  in  question ; 
and  the  Defendant  says,  he  has  denied  it  generally.  I  must  say  I  have  not  foimd 
words  quite  amounting  to  that ;  but  if  there  were,  still  that  is  not  what  js  required  in 
tiie  case.  If  there  are  particular  facts  stated  in  the  [233]  bill,  and  sifting  interroga- 
tories are  founded  on  them,  a  general  denial  is  not  suffident.  In  the  present  instance 
it  seems  to  me,  that  it  mi^t  have  been  sufficient  if  the  Defendant  had  said  to  the 
effect,  "  I  did  not  receive  this  money  on  the  PhuntiirB  behalf :  I  did  receive  such  a 
sum  of  money  from  Sir  Bichard  Jodrell,  but  it  was  not  on  the  Plaintiff's  behalf." 
But  there  being  a  specificaticm  of  a  particular  sum,  it  appears  to  me  the  anawn-  must 
apply  itself  to  that  specification,  which  it  does  not  here.  There  is  nothing  here,  which 
does  not  still  leave  uie  question  unsatisfied,  whether  tiie  sums  were  or  not  reoeived, 
and  whether  upon  the  PIaintdff*s  behalf.  The  Defenduit  had  not^iing  to  do  hat  to 
say  distinctly  I  received  it;  but  not  upon  the  Plaintiff's  behalf. 

It  appears  to  me,  on  the  whole,  that  this  answer  is  not  technically  sufficient  in  the 
particuiars  referred  to ;  and  I  think  the  Plaintiff  is  entitJed  to  know  whetdier  those 
sums  of  money  were  received,  and  that  accompanied  with  a  statement  whether  thsy 
were  received  for  the  purposes  or  on  the  behalf  of  the  Plaintiff. 

Upon  the  whole,  therefore,  I  am  of  opinion  I  must  ovmrule  the  exeeptiont  to  the 
Master's  certificate. 


[234]   Palhbb  v.  Wmoht.   Dec  18,  1846. 

A.  and  B.  were  trustees  and  executors.  A.  paid  more  than  he  received,  in  the 
expectation  of  repayment  out  of  a  mortgage  forming  part  of  the  assets.  A.  died 
and  K  refused  to  act.  In  an  administration  suit,  a  receiver  of  the  mortgage  was 
appointed  against  the  representatives  of  A. 

A  Defendant  uimitted  that  dooumente  were  in  his  solicitor's  hands,  having  come  to 
them  as  the  representatives  of  l^e  solicitors  of  the  Defendant's  testator ;  bat  he 
said  they  were  not  "  in  his  poaoossion  or  power  or  under  his  control"  The  Cout 
refused  to  order  a  prodoction. 

The  testat(»-  in  this  case  died  in  1812,  having,  by  his  will,  unongst  other  legacies 

f'ven  die  interest  M  ^£500  uid  an  uinui^  ot  £^0  a  year  to  the  Plaintiff,  Mn.  Palmer, 
he  Defendants  Thomas  Wright  and  Thomas  Norbom  (deceased),  who  were  the 
executors  and  trustees,  regularly  paid  the  interest  and  annuity  to  the  Plaintiff  until 
1824,  when  it  was  ascertained  that  there  was  a  deficiency  of  the  assets,  and  thence- 
forward, until  the  death  of  Thomas  Norbum,  they  paid  her  3s.  9d.  a  week  only,  in 
which  reduction,  it  was  stated,  the  Plaintiff  acquiesced. 

Thomas  Norbum  died  in  1834,  and  OUett  and  Henry  Norbum  were  his  executors. 
Wright  the  surviving  trustee,  declined  to  act  an^  further  in  the  trust,  and  in  1840 
this  bill  was  filed  for  an  account  and  administrataon  of  the  testator's  estate. 

It  appeu«d  that  a  sum  of  X420,  part  of  the  assets,  had  been  invested,  in  the  year 
1824,  on  mortgage  in  the  names  of  Norbum  and  Wright,  and  still  remained  unpaid. 
The  deeds  were  admitted  to  be  in  the  possession  of  Henry  Norbum,  who  was  one  of 
the  executors  of  Thomas  Norbnra,  the  deceased  executor  and  trustee. 

Henry  Norbum,  by  his  answer,  stated,  that  the  ^20  had  been  appropriated  to 
pay  the  reduced  amount  of  several  of  t^e  legacies,  including  the  bequest  in  favoor  d 
the  Pkiintiff ;  uid  that  Thomas  Norbum,  ^er  the  money  had  been  so  invested  on 
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mortgage,  paid  out  of  his  owd  monies,  all  the  said  several  legadea,  except  tbe  [2351 
interest  and  annual  sum  bequeathed  to  the  FUuntiff,  and  thenoeforwud  the  whole  of 
the  said  mortgage  debt  oi  ocoept  so  muoh  as  was  adequate  to  aatdsfy  the  said 
interest  and  me  said  annual  smn,  belonged  to  the  said  Thomas  NotlKini  personally, 
and  the  residue  thereof  was  specifically  appro[Aiated  to  the  payment  oi  the  sa^  sum 
of  3s.  9d.  per  week  to  t^e  Pluntiff. 

And  in  reference  to  the  documents  in  his  posseasion,  be  stated,  that  he  employed 
as  his  solicitors  in  this  suit  Messrs.  Bell  &  Hett,  the  successors  of  Messrs.  Lemman 
&  Ulton,  who  had  been  tbe  solicitors  of  Thomas  Wright  and  Thomas  Norbum 
(deceased)  in  reUtion  to  the  affairs  of  the  testator ;  that  Messrs.  Bell  &  Hett  had 
informed  him  and  be  believed,  that,  as  such  successors,  they  had  in  their  possession 
certun  documents  relating  to  Uie  estate  of  the  testator,  and  which  the  answer  specified ; 
and  he  proceeded  in  these  words : — "  but  this  Defendant  says,  that  the  gcUd  docttmmis, 
dx.,  are  nn^  tn  any  watf,  m  fhepoaesmm  or  power,  or  under  the  control  of  this  Defendant." 

A  motion  was  now  made  tor  the  production  of  the  documents  and  for  a  recnver 
of  the  mort^;age. 

Mr.  Turner  and  Mr.  Blunt^  for  the  Plaintifi^s,  in  support  of  the  am>Ucation. 
Mr.  £.  Montagu,  for  Wri^t^  desired  the  property  to  be  protected. 

Mr.  Koupell,  Tot  Ollett 

Mr.  Palmer,  for  Henry  Norbum,  resisted  the  production  of  Uie  mortgage  deed 
and  the  documents  which  were  in  the  possession  of  the  Defendant's  solicitors,  but 
r236]  not  within  the  Defendant's  control,  and  also  the  appointment  of  a  receiver. 
He  argued  that  Henry  Norbnrn  was  not  the  le^l  personal  representative  of  the 
original  testator,  and,  being  entitled  to  an  interest  in  the  mortgage,  the  Court  ought 
not  to  interfere  and  defeat  his  right  to  receive  it.  Seoondly,  that  the  documents 
were  not  in  the  Defendant's  power. 

Mr.  Turner,  in  reply.  The  documents  are  actually  in  the  possessifm  of  the 
M^citors  of  the  DefeodtUDt  as  successors  to  tiie  solidton  of  the  Derendant's  testator. 
This  is  sufficient. 

The  mortgage  deeds  are  not  in  the  proper  custody. 

The  Master  of  the  Bolls  JXord  Langdale].  Mr.  Norbum,  aooording  to  the 
statement  which  is  very  probably  true,  actually  paid  several  sums  out  of  bis  own 
pocket  in  satisfaction  of  legacies,  in  the  just  expectation,  that,  out  of  the  monies  due 
to  the  testator's  estate  and  scoured  by  the  mortgage,  he  would  be  reimbursed.  He 
may  be  fully  entitled  to  that ;  and  if,  on  the  taking  of  the  aooounts,  his  statements 
should  be  found  to  be  true,  he  will  no  doubt  be  allowed  the  amount.  This  is  a  vetr 
simple  case.  The  testator's  estate  is  possessed  by  his  trustees  and  executors ;  aud^ 
upon  the  mistaken  notion  t^at  there  were  full  assets,  they  pay  some  of  the  legatees  in 
full,  and  they  pay  the  Pluntiff's  annuities  and  interest  in  full  for  not  less  than  twelve 
years  after  the  death  of  tiie  testfitor.  They  then  find,  that  they  have  acted  errone- 
ously in  that  resfiect^  uid  that  the  assets  are  not  sufficient  to  pay  the  whole ;  and, 
in  respect  to  the  interest  and  annuity  given  to  the  Plaint^  they  hare  JBMd»  a 
deduction,  in  which  tiie  Plaintiff  appears  to  have  acquiesced  until  the  yeftr  1834, 
when  one  of  the  trustees  [2371  and  executors  died.  The  whole  legal  right  and  the 
whole  duty  then  devolved  on  the  survivor.  He  had  no  right  to  repudiate  the  trusts 
he  had  accepted,  but  was  bound  to  see  them  performed. 

Nothing,  I  think,  can  be  more  clear,  than  that  where  there  are  two  trustees  and 
executors,  and  one  dies,  and  the  survivor  refuses  to  act,  the  persons  beneficially 
interested  in  the  estate  are  entitled  to  the  protection  of  this  Court  and  to  a  receiver. 
Can  anything  be  more  simple?  But  what  is  the  ground  of  opposition  made  here? 
Tbe  Defendant  says  *'  I  have  an  interest  in  the  mort^Mje."  What  is  the  interest  ? 
A  right,  when  the  mort^;age  has  been  realised,  to  be  reimbursed  those  sums  of  money 
whicn'he  has  paid.  It  is  not  a  right  to  the  mprtgage,  but  a  right  to  be  allowed  in 
account,  and  to  stand  in  tiie  plaM  oi  those  legatees  who  have  been  paid,  or  to  be 
considered  a  legatee.  I  am  clearly  of  opinion  that  this  is  a  ease  in  which  a  receiver 
ou^t  to  be  appointed. 

With  regard  to  the  production  of  the  deeds  and  papers,  I  think  they  ought  all  to 
be  [HtkluoetC  except  those  which  the  Defendant  swears  are  in  the  hands  of  his  solicitor, 
but  are  not  in  his  own  power  or  under  his  contool.   I  do  not  think,  in  tiie  face  of 
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sooh  a  statement  as  that,  I  eaa  make  an  order  for  their  wodootion.  (See  Eodidc  t. 
aaMtai,  10  Bear.  270.) 


[2881  Brxtmton  v.  The  London  and  Nobth-Wistekn  Razlwat  Cohpant. 

Dee.  7,  12, 19,  1846. 

[S.  G.  2  Coop,  t  Cott  108;  47  E.  B.  1076;  4  Sail  Gae.  S53;  11  Jnr.  28.] 

By  the  "Bailway  Clauses  CoDsolidation  Act,"  if  a  railway  crosses  any  turnpike  road, 
tbei^  except  where  otherwise  provided  for  by  the  Special  Act,  the  road  is  to  be 
carried  over  the  railway,  or  the  railway  over  the  road.  By  their  Specul  Act^ 
a  compaDT  were  authorised  to  mi^  the  tsilway  "in  the  line  and  upon  the  kmds 
delineated  "  in  the  plans  deposited ;  and  they  were  authorised  to  pass  a  eertain 
turnpike  road  on  a  level,  and  the  deposited  plans  so  represented.  The  Plaintiff 
agreed  to  sell  to  the  company  a  portion  of  his  land,  adjoining  the  road,  and  the 
agreement  recited,  that  it  was  purchased  for  the  purpose  of  coustruoting  the 
railway  "according  to  a  certain  plan  and  section  thereof  deposited,"  &c.  Held, 
that  the  company,  under  the  Acts,  had  power  to  make  the  turnpike  road  pass 
under  the  railway  instead  of  oo  a  level,  and  that  this  right  had  not  been  destroyed 
by  the  agreement  with  the  Plaintiff. 

liVhether  a  public  company  can  contract  itself  out  of  powers  given  it  by  the  Lc^jslatore 
for  the  public  protection,  gueere  t  Smible,  not. 

This  was  a  motion  to  dissolve  an  injunction  which,  in  effect,  though  not  in  terns, 
restrained  the  Defendants  from  lowering  a  public  turnpike  road  adjoining  the 
Plaintiff's  property,  so  as  to  make  it  to  pass  under  their  railroad,  instead  of  crossing 
it  on  a  level. 

By  the  sixteenth  section  of  the  "Bailways  Clauses  Consolidation  Act  (8  &  9 
Vict.  0.  20),"  it  is  enacted  as  follows : — "  Subject  to  the  provisions  and  restrictions  in 
^is  and  the  Special  Act,  and  any  Act  inooEpwated  therewith,  it  shall  be  Uwful  im 
the  company,  for  the  purpose  of  oonstractins  the  railway  or  the  aooommodatdon  works 
connected  uierewitb,  nereinafter  mentioned,  to  execute  any  of  the  following  woiks 
(that  is  to  say) :  They  may  make  or  oonstruct  in,  upon,  across,  under,  or  over  any 
lands  or  any  streets,  hill^  valleys,  roads,  railroads,  or  tramroads,  rivers,  canali^ 
brooks,  streams,  or  other  waters  within  the  lands  described  in  the  said  plans,  or 
mentioned  in  the  said  books  of  reference  or  any  correction  thereof,  such  temporary 
or  permanent  inclined  planes,  tunnels,  embankments,  aqueducts,  bridges,  roadst  ways, 
passages,  conduits,  drams,  piers,  arches,  cuttiugs,  and  fences  as  they  think  proper." 

[^9]  By  the  forty-sixth  section  it  is  enacted,  t^at  "if  the  line  of  railway  cross 
any  turnpike  road  or  public  highway,  then  (except  where  othenrise  provided  by  the 
Special  Act),  either  such  road  shall  be  carried  over  the  railway,  or  the  railway  shall 
l)e  carried  over  such  road,  by  means  of  a  bridjge,"  Sic 

By  an  Act  for  making  a  railway  from  Stafford  to  Rugby  (8  &  9  Viot.  o.  czii.,  local 
and  personal),  "The  Railways  Clausea  Consolidation  Act  is  incorporated  therein; 
and,  by  the  thirty-first  section,  it  was  enacted  as  follows : — "  And  whereas  plaiu  uid 
sections  of  the  railway,  shewing  ^e  line  and  level  thereof,  and  also  books  of  reference, 
containing  the  names  of  owners  or  reputed  owners,  lessees,  or  reputed  lessees  and 
occupiers  of  the  lands  through  which  the  same  is  intended  to  pass,  have  been  deposited 
with  the  clerks  of  the  peace  of  the  counties  of  Stafford  and  Warwick,  and  with  the 
clerk  of  the  peace  for  the  county  and  the  City  of  Lichfield,  be  it  enacted,  that,  subject 
to  the  provisions  in  this  and  the  said  recited  Acts  contuned,  it  shall  be  lawful  for 
the  said  company,  and  they  are  hereby  expressly  required,  to  make  and  maintain  the 
said  railway  and  works  in  the  line  and  upon  the  lands  delineated  in  the  said  plans 
and  described  in  the  said  books  of  refer«ice,  and  to  enter  upon,  take,  and  use  such  of 
the  said  lands  as  shall  be  neoessanr  lor  sach  purpose.  The  thirty-third  olanse 
enacted,  "That it  should  be  lawful  for  the  oompany  to  ccmstruot  the  aakl  railway 
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«erou  aod  od  the  level "  (anuuigBt  other  turnpike  and  public  carriage  roads)  of  the 
road  in  question  in  this  cause. 

Aoowding  to  the  plans  depomted,  the  company  proposed  to  take  a  part  of  the 
FUintatTa  lands  ad  jcnning  ^lmX\  the  road  in  ^estion ;  and  it  appured  from  such 
pboa^  Aat  the  railway  via  to  pass  over  the  FlaintiflTa  lands  on  an  embankment 
afaore  die  level  oi  the  land  and  road ;  and  that  it  was  intended  to  raise  the  road  so 
as  topMS  Uie  railroad  on  a  level. 

Toe  eompuiy  entered  into  an  agreement  with  the  Plaintiff  for  the  purchase  of 
part  of  his  lands,  for  the  purpose  of  forming  the  railroad,  and  which  recited,  that 
the  company  were  desirous  of  making  the  purchase  for  the  purpose  of  oonBtructiog 
the  railroad,  "according  to  a  certain  plan  and  section  thereof  deposited." 

The  company  were  now  proceeding  to  lower  the  public  road,  so  as  to  carrv  it 
under  the  raOroad,  instead  of  raising  it,  so  as  to  pass  by  an  embankment  on  a  level 
with  the  railroad.  The  Plaintiff,  considering  he  would  be  injured  by  this  proceeding 
thereupon  filed  this  bill  a^nst  the  company,  insisting  that  it  was  a  deviation  from 
and  inconsistent  with  their  Act,  and  t^e  phuis  and  sections  deposited,  and  the  agree- 
ment between  the  parties.  An  injunotitm  was  granted  ez  parte,  to  restrain  the 
Defendants  from  lowering  the  carriage  road  eo  as  to  interfere  with  the  Phuntiff's 
land  in  any  manner  inconsistent  with  the  Act  of  6  &  9  Vict  c.  exit  or  the  and 
sections  or  the  agreement.    It  was  now  moved  to  dissolve  the  injunction. 

Mr.  Turner,  Mr.  Bazalgette,  and  Mr.  FoUett,  in  support  of  the  motion.  First. 
By  the  "Clauses  Consolidation  Act,"  the  Defendants  are  not  only  authorised  to 
carry  the  road  under  the  railroad,  but,  unless  relieved  from  that  obligation  by  the 
Special  Act,  they  are  even  bound  to  do  so  or  [241]  cany  it  over  the  railroad.  (Sect. 
46.)  This  authority  is  not  taken  away  by  the  Special  Act,  but  it  declares  "that  it 
shall  be  lawful"  for  the  company  to  pass  tiie  road  in  question  on  a  level  This 
enactment  is  permissive  and  not  obligatory. 

Secondly.  There  is  nothing  in  the  agreement  to  prevent  the  company  ezeroirang 
their  land  powers.  It  is  tcue,  the  contract  states,  that  tiie  company  purchased  part 
of  the  Plaintiff's  lands  for  the  purpose  of  oonstmoting  thm  raiirowl  "aceordin^  to 
a  eertain  pkui  and  seetson  deposited ; "  hat  t]da  reference  to  dieae  plans  and  sectams 
was  never  intended  to  prevent  the  lateral  and  votieal  deviations  authorised  by  the 
Legislature,  and  necessary  for  the  proper  construction  of  the  railroad. 

Thirdly.  The  public  have  a  material  interest  in  the  matter,  and  their  safety 
requires,  wat  the  pablie  road  should  not^  U  it  can  be  avoided,  pass  the  railroad  on  » 
level 

Hr.  Cooper  and  Mr.  J.  A.  Cooke,  cotUrH.  First.  The  thirty-first  section  of  the 
^wcial  Act  not  only  empowers,  but  "expressly  ret^uires,"  the  company  to  make  their 
nilroad  upon  die  lines  and  upon  the  lands  dehneated  in  the  plana,  and  which 
dkns  and  sections  are  stated  in  that  section  to  shew  the  "line  and  level  thereof." 
The  plans  and  sections  therefore  form  part  of  the  oontraot  of  the  company  with  the 
niblic,  and  which  they  are  bound  to  adhere  to;  Bhkemare  v.  The  Olamorgtuuhin 
Ctmal  Company  (1  MvL  &  K.  154);  and,  by  the  Special  Act)  it  is  nnderatood  that  this 
road  is  to  pass  on  a  level 

[2^]  Secondly.  The  company  are  bound  by  their  oontiact  with  the  Plaintiff 
to  make  their  railroad  "according  to  the  plan  and  section  there(rf  deponted,"  on  the 
faith  <^  which  the  Plaintiff  entered  into  the  contract. 

Thirdly.  It  is  not  a  question  whether  die  proposed  plan  will  be  more  or  less 
beneficial  to  the  public.  The  Plaintiff  proceeds  ujpon  the  injury  which  will  be  done 
to  him  individually,  and  unless  some  express  legislative  authority  can  be  produced 
for  such  an  interferrace  with  his  rights,  thej  are  not  to  be  invaded  on  any  notion 
of  public  convenience. 

Mr.  Turner,  in  rei^y. 

Tax  Master  of  the  Rolls  [Lord  Langdale].  In  this  case  two  distinct  questions 
arise.  The  first  as  to  the  power  conferred  on  the  company  by  the  Acts  of  Pftrliament, 
and  the  second  as  to  the  obligations  whieh  the  company  may  have  entoed  into  with 
the  Plaintiff. ) 

In  all  these  cases,  it  is  the  duty  of  the  Court,  when  adjudicating  on  these  matters, 
to  take  care,  on  die  one  hand,  t^t  public  companies,  when  interfering  with  t^e 
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private  property  of  individaaUr  do  not  exceed  the  power  oonfemd  oa  them  by  the 
Legiskture ;  and  on  Uie  other,  to  see  that  railway  oompaoies  be  oot  impeded  in  the 
due  exercise  <^  those  powers  which  the  Legislatnre  dearly  intended  to  confer  upon 
them.  On  many  occasions  diere  are  considerable  difficulties;  and  sometimes  * 
feeling,  which  I  own  has  very  frequently  existed  in  my  own  mind,  arises,  that  it  is 
the  duty  of  the  Court  to  be  more  than  ordinarily  vigilant  to  prevent  die  least 
encroachment,  without  authority,  on  the  private  property  oi  indiviauala. 

[243]  I  was  very  much  struck,  when  this  injunction  was  first  applied  tar,  with  the 
peculiarity  of  the  application.  It  was  the  first  time  that  a  complaint  had  been  made 
that  a  railway  compuiy,  possessing  the  power  of  crossing  the  roads  of  the  country  at 
a  level;  were  desirous  of  not  exeroisiDgi^  prefwiing,  under  their  powers,'  to  make 
ix»ds  pass  under  or  over  the  railway.  This  appearea  to  me  sin^lar,  far  no  one  oaa 
have  attended  to  this  sul^ectt  widioat  knowing  that  the  paUio  have  a  very  great 
interest  in  preventing  the  common  roads  being  oroased  by  the  railway  on  a  level,  uid 
everybody  must  have  heard  of  the  accidents  which  have  happened,  and  are  too  likely 
to  recur,  from  that  mode  of  constructing  railways.  But  it  has  been  urged  on  me 
during  the  discussion  of  this  motion,  that  the  Plaintiff  does  not  oome  here  for  the 
public  good,  but  to  protect  his  own  individual  right,  which  ought  not  to  be,  in  any 
way  invaded,  on  the  pretence  that  it  may  be  for  the  public  good.  I  admit  Uiat  it  is 
not  to  be  in  any  way  invaded  on  that  ground,  unless  such  invasion  is  authorised  by 
the  Act  of  Parliament. 

The  facts  of  this  case  are  these : — In  Ma^  1845  the  Railways  Clauses  Consolida- 
tion Act  (8  &  9  Vict,  0.  20)  passed  for  most  important  {mrposes,  namely,  to  give  to 
railway  companies  the  power  of  executing  what  was  deemed  to  be  die  nai  intenti<m 
td  die  Legislature,  without  incurring  die  expraae  of  applying  agun  to  Parliament 
for  that  purpose.  Cmnpanies  were  therein  empowered  to  do  many  thinn,  some  <rf 
which  had  been  usually  inserted  in  the  pardciuar  Acta,  and  aomB  not  Two  of  die 
powers  which  had  formerly  been  inserted  in  the  particular  Acts  are  obvioudy  very 
important — namely,  the  powers  of  making  lateral  and  vertical  deviations.  (Sects. 
14,  16.)  Those  powers  need  not  [344]  be,  and,  I  believe,  are  not  now  insezted  in 
particuUr  Acts,  because  they  are  expressly  provided  for  by  the  Act  to  which  I  am 
now  referring.  Powers  are  also  given  of  making  works  of  a  particular  kind,  and 
especially  those  referred  to  in  the  16tb  section,  by  which,  subject  to  the  {ffovisicnu 
contained  in  this,  the  General  Act,  and  in  the  Special  Act,  power  is  given  to  do  a 
great  variety  of  things,  which  I  need  not  notice  further  than  this,  that  there  seems  to 
me  to  be  a  distinct  power  given  to  CMry  a  road  underneath  the  railway,  jb  there 
anything  in  this  General  Act  to  die  oontraxy  1  I  am  of  opiiiion  there  is  not.  Is  diere 
anything  to  the  contrary  in  the  pro7isi<ms  of  die  Special  Aotf  It  is  said  that  the 
31st  clause  is;  but,  on  looking  at  the  3lBt  clause,  I  am  of  opinion  that  the  enacting 
part  does  not  abridge  that  power.  It  provides  that  the  line  shall  be  observed ;  and, 
in  this  case,  it  is  not  proposed  to  alter  it  in  any  respect  whatever,  either  by  making  a 
lateral  or  vertical  deviation.  Then  what  is  there  which  constitutes  a  legislative  pro- 
vision that  this  power  conferred  by  the  General  Act  is  not  to  have  its  operation  1  ft  is 
said,  that  on  the  plan  which  was  deposited  in  the  usual  manner,  the  road  in  question 
was  designated  as  a  road  which  was  to  pass  at  a  level,  and  that  by  a  clause  in  the 
Special  Act,  permission  was  given  for  that  purpose ;  but  I  cannot  conceive  that  die 
Legislature  intended  by  that  clause  to  restrict,  m  any  way,  the  powers  given  by  the 
pTMeding  Act.  I  am,  therefore,  of  opinion  that  thoe  is  nothing  in  the  GenenJ,  or 
ID  die  Special,  Act  which  prevents  die  company  from  doing  that  which  nobody  can 
fail  to  observe,  is  greatly  for  the  benefit  of  the  public ;  and  whether  it  be  or  be  not  a 
power  like  many  others,  which  greatly  ayd  s<mi6time8  very  unhappily  interferes  with 
the  private  property  of  individuals,  it  is  nevertheless  a  power  which  the  Legislature 
intended  to  confer,  and  which  I  [246]  am  of  opinion  the  company  possessed,  and  still 
possess,  if  they  have  not  deprived  themselves  of  it  the  agreement  with  die 
Plaintiff. 

The  agreement  which  the  parties  very  properly  entered  into  in  order  to  prevent 
expense  and  delay  was  to  rder  to  arbitration  the  quMtion  of  value,  and  the  amount 
of  loss  and  damage.  It  refers,  in  the  recital,  to  the  Special  Act  of  Parliament,  and 
by  so  doing  must  inolode  every  portion  of  it,  wmsequendy  those  portaons  of  the 
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Oeneral  Act  which  are  expressly  inoorporated  in  it.  If  the  law  did  not,  of  itBelf> 
impute  to  every  man  a  knowledge  of  the  Acts  of  Parliament  relating  to  these  matters 
(a  KDowled^  which,  I  am  very  certain,  cannot,  in  many  cases,  practioally  exist^  yet^ 
in  this  particular  case,  the  attention  of  the  Plaintiff  must  have  men  necessarily  drawn 
to  it ;  and  if  he  thought  fit  to  neglect  the  opportunity  he  had  of  reading  it,  I  am 
afraid  he  must  suffer  the  loss.  It  is  stated  he  entered  into  this  agreement  without 
an  attorney ;  but  he  was  bound  to  know  the  content!  of  the  Act  of  Parliament,  and 
the  effect  of  it  <m  the  particular  subject  under  (xmsideration.  Looking,  however,  at 
that  agreemmt)  lamai  opinion  there  is  nothing  in  it  which  can  evm  tend  to  diminish 
the  power  which  the  company  derived  under  the  Acts  of  ParUament. 

Thou^  the  point  has  not  been  argued,  I  must  say,  I  do  not  tiiink  it  perfectly 
dear,  that  a  company  having  a  power  given  to  it  plainly  for  the  public  good,  but 
which  may  effect  an  injury  on  an  individual  in  respect  of  which  compensation  can  be 
given,  has  a  right  to  contract  itself  out  of  those  powers.  (See  The  Attormey-Chneral  v. 
The  CorponUim  of  Plymouth^  9  Beav.  67.) '  On  a  proper  occasion  these  [2461  matters 
ought  to  be  most  carefully  considered.  I  certainly  have  never  felt  the  least  dis> 
position  to  extend  the  powers  of  railway  companies ;  and  I  believe  it  would  be  for 
their  own  and  for  the  public  advantage  if  those  powers  were  less  than  they  seem  to 
be ;  but  if  tiiey  have  powers  given  them  for  the  public  benefit,  sneh,  for  instance,  as 
to  make  a  road  under  instead  of  across  a  railway,  I  do  not  feel  satii^ed  Uiey  have  th« 
nAA  or  power  to  wmtract  tbemsdves  out  (tf  it  by  a  private  agreement  with  any 
iinividnal  whatever.  It  is  not  necessary  to  rely  on  that,  as  I  am  of  opinion,  upon 
the  constmotion  of  this  agreement,  that  they  have  not  done  so. 

On  die  croond,  that  the  law,  independently  of  the  agreement,  entitles  the 
o(»npany  to  do  that  which  they  were  proposing  to  do,  and  tEat  the  agreement  does 
sot  debar  them  from  the  exercise  of  that  power  which  the  Act  of  ParUament  gave 
them,  I  think  it  my  duty  to  dissolve  lAe  injunction. 

Note.. — The  decision  was  affirmed  by  Lord  Cottenham  10th  of  December  1846. 
See  2  C.  F.  Coop.  {t.  Cot.)  108. 


[2A7]  WxLHAX  V.  WxLHAK.   Jan.  29, 1847. 

The  deoiston  of  the  Court,  under  the  39th  Order  of  1841,  upon  the  argument  of  an 
objection  for  want  of  parties,  cannot  be  final.  The  Court  exercises  a  discretion,  in 
such  oase^  as  to  determining  the  validity  of  the  objection,  and  will,  in  a  proper 
case,  overziole  the  objcotioo,  without  prejudice  to  the  Defendant's  right  to  raise  the 
same  point  at  the  hearing. 

Under  the  will  of  a  testator,  who  died  so  lone  back  as  1790,  the  Plaintiff,  a  very 
old  man,  was  entitled  for  life  to  the  rents  of  a  real  estate,  and  the  interest  of  a  sum 
d  £400  devised  and  bequeathed  to  the  executors  upon  trust.  The  property  was 
inven  over  to  the  testators  sons  Jamee  and  John  (both  deceased),  in  the  event  of  the 
PUintiff  leaving  no  issae,  which  event  was  very  improbable,  as  he  had  three  children 
and  twelve  grandchildren  now  living. 

The  income  has  been  regnlariy  paid  to  tiie  liaintiff  by  the  ezscntors  and  devisees, 
and  afterwarda  by  the  anrvivw,  and  by  his  executor,  ud  by  the  ezecotorc  of  nuh 
executor,  from  1790  down  to  1842,  bat  the  payment  having  been  disoontinned,  this 
bill  was  filed  for  relief. 

One  of  the  Defendants  objected,  that  the  real  and  personal  representatives  of  the 
testator,  uid  of  John,  and  the  personal  representatives  of  the  surviving  executor,  and 
a  Hr.  Pearson  (a  party  to  whom  a  conveyance  had  been  made  by  uie  Plaintiff  in 
1808,  but  who  had  since  reconvened  the  estate,  though  the  4eed  was  said  to  be  lost), 
were  neoessaiy  parties  to  this  suit. 

The  Plaintiff  set  down  the  cause  to  be  heard  (m  the  objection  for  want  <rf  parties, 
under  the  39th  Order  of  1841.   (Ordines  Can.  175.) 

R.  la— 19 
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[Sttl  Mr.  Turner  and  Mr.  Ellia,  for  die  De£endant(l) 
Mr.  Kinderdey  and  Mr.  OollixM,  for  the  Plaintiff 

Mr.  Turner,  in  reply. 

Mart  y.  Malaek^  (1  HyL  &  Gr.  569)  was  oited. 

Ths  Master  of  thb  Bolls  [Lord  Langdalel.  The  General  Onler  as  to  setting 
down  objections  for  want  of  parties,  was  intended  to  Militate  the  prooeedincs  in  the 
cause,  aad  to  prevent  the  delay  which  sometimes  arose,  in  consequence  of  we  allow- 
anoe  of  objections  for  want  of  parties  at  the  hearing  of  the  cause.  Unfortunately,  it 
has  not  been  found  to  answer  its  purpose  in  several  cases  which  hare  been  before  me. 
One  reason  is,  tiiat  you  cannot,  at  t^is  early  stage  of  a  cause,  finally  dedde,  who 
ultimately  may  be  necessary  puties  to  the  cause,  for  by  amendment  or  from  the 
eyidenoe  it  may  appear,  that  an  objection  which  was  good  at  the  time  of  the  ai^ 
ment,  upon  the  statement  in  the  bill  and  answer,  mayMoome  invalid  at  the  heuing, 
and  nicff  wral  It  has  been  found  impossible  to  make  any  deeision  on  the  question  ol 
parties  at  this  stage  of  the  oaose,  wiwoat  leaving  it  open  to  tiie  parties  to  the 
same  objeodon  at  the  hearing,  when  the  aspeet  <rf  the  ease  may  be  tben  entirely 
altered. 

]  The  consequence  of  this  is,  that  the  Court  must  exercise  ccmaiderable  dis- 
cretion upon  the  ^reliroinuy  discussion  of  an  objection  for  want  of  parties,  and  must 
consider  as  far  as  it  can  whether  its  decision  at  that  time  will  or  not  tend  to  fawilitate 
the  determination  of  the  questions  between  the  parties. 

Looking  at  the  state  of  this  case  and  of  the  parties,  I  am  of  opinion,  that  I  ctmnot 
in  uiy  way  satisfactorily  decide,  whether  any  of  the  parties  whose  abaence  is  objected 
to  are  necessary  parties  or  not ;  and  I  am  folly  persuaded  that  if  t^ese  objections  be 
allowed,  the  cause  will  never  be  brought  to  a  hearine.  I  think  that  the  obstacles 
thrown  in  t^e  way  <rf  ^e  Plaintiff  are  such,  that  he  wiu  not^  at  any  moderate  expense 
or  trouble,  be  able  to  brinjg  the  case  to  a  hearing. 

Admitting  that  there  is  some  forc»  in  the  objection,  and  that  it  may  be  ultimately 
maintained,  yet,  seeing  that  the  Defendants  cannot  be  prejudiced  by  a  postponement 
of  a  decision  on  the  question  of  parties,  since  it  will  still  be  left  open  at  the  hearing 
and  seeing,  also,  that  it  would  not  effect  the  object  of  the  General  Order  by  facilitating 

i'ustice,  I  will  disallow  the  objection  for  the  present,  reserving  the  question  for  the 
learing.    I  must  deal  with  the  costs  (Cfremwood  v.  RothtoeU,  7  Beavan,  279)  aooording 
to  the  circumstances  then  appearing. 

Order. — "His  Lordship  doth  disallow  the  objection  now  made,  but  with  liberty 
for  the  Defendants  to  bring  on  the  same  at  the  hearing  of  the  cause,  if  they  ehaU 
think  fit.  And  it  is  orderM,  that  the  costs  now  occasioned  by  the  said  objection  be 
considered  as  costs  in  the  cause." 

[260]   I»  re  Habdino.   April  13,  14,  1847. 
[16  L.  J.  Ok  288.] 

Payment  of  a  lull  oi  coats  is,  primd  fad^  an  admission  of  its  correctness,  and  the 
client  is  bound  to  prove  "special  ciroumstances "  to  anthoriae  its  taxation.  Sucli 
special  circumstances  are  usually  pressure,  as  where  an  immedii^  payment  ii 
required,  at  a  time  when  it  would  be  very  inconvenient  to  the  party  paying,  that 
any  delay  diould  occur  in  the  oompletion  of  the  business ;  and,  secondly,  error  or 
overohaxge  in  the  bill.  If  the  overchaiges  evidaioe  fraud,  very  dignt^  if  any, 
circnmsfeanoes  are  necessary  to  induce  the  Court  to  order  a  taxation. 

(1)  As  to  the  ri|^t  to  bupn  under  sueh  dreumstances,  tiie  practice  hitherto  does 
not  seem  to  be  uniform.  Me  d^f^jes^Qmsnl  v.  Oordner,  2  ColL  564 ;  OaJw^  v. 
Ora^dom,  1  Jones  A  Latonche,  626 ;  Bidtardtim  v.  Larpent,  2Y.&.  ColL  (C.  C),  507 ; 
Biggs  v.  Penn,  4  Hare,  p.  470 ;  Roberis  v.  Marchant^  1  Hare,  647 ;  Uoyd  v.  SmA, 
13  Simons,  467 ;  BradOock  v.  WhUle^f,  6  Beavan,  451 ;  Osbmu  v.  iWMW,  2  Hare, 
656. 
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Thit  was  a  mtitim  for  th«  tazalooQ  of  two  faille  of  eotto  whieh  had  been  paid.  It 
■appeared  tiiat  Mr.  Aatlmry,  a  tauatee  witii  a  powar  of  ath  of  Mr.  Tiit^a  narriaga 
aettlenieat,  niiployod  Mr.  Harding  as  hit  solicitor  to  sell  tiie  moperty.  In  SaptemMr 
1844,  and  before  a  side  had  been  ^footed,  Ajtbury  died.  Though  no  trostee  then 
•oxisted,  Huding^  with  the  coocurrenoe  of  the  eesiuis  qat  trud,  proMeded  to  efiect  the 
■sale,  and  found  a  parchaeer.  On  the  Ut  of  December  1845,  and  for  the  purpose  of 
"Oompleting  the  purchase,  Wood,  the  Petitioner,  who  resided  near  Liverpool,  was 
appointed  a  new  trustee,  and  on  the  following  day,  the  2d  Deoember  1845,  ha 
oonveyed  the  property  to  the  purchaaer,  and  received  £7500  for  the  purohase-money. 
On  the  next  day,  the  3d  of  December,  Wood  paid  Harding  two  bills  of  costs  X466 
■and  £526,  the  latter  of  which  was  a  bill  chared  against  'iir.  Tait. 

la  Deoember  1846  Wood  presented  a  petition  to  have  these  bills  taxed,  insisting 
ihat  the  l^ls  had  not  been  delivered  at  the  time  of  pavment,  nor  until  January 
ioUowins^  On  the  other  hand,  Harding  insisted  Ihat  the  mlU  bad  been  delivered  on 
the  3d  <^Deoamberat  thehotalatBurdam  in  Staffi>rdahire;  tiiat  Wood  had  left  them 
there,  and  tiiat  they  had  subaaqoently  been  found  thwe  onda*  the  pillow  ctf  a  sob  in 
the  room  occupied  oy  him. 

[261]  The  evidence  as  to  the  delivery  of  the  bill  on  the  2d  of  Deoember  appeared 
to  the  Court  so  contradictory,  as  to  leave  the  matter  in  doubt. 

No  direat  was  used  to  procure  die  payment,  and  it  appeared  that  the  Petitioner 
took  some  sort  of  security  for  the  amount  of  the  bill  of  Tait  paid  by  him. 

On  the  24th  of  December  1845  the  Petitioner  wrote  to  the  Respondent  as 
follows : — "  On  reference  to  the  papers,  I  find  you  have  omitted  delivering  to  me  ^ 
jpaiiicalan  of  four  aceouni  paid  by  me,  which  I  shall  be  obliged  by  your  forwarding  me." 

The  Beapondant,  in  oonsequenoe,  went  to  the  George  Inn,  and  found  the  bills  of 
«oata  and  aooounts  under  the  pillow  of  a  sofa  in  the  room  in  whieh  the  bwiness  had 
been  tranaaeted,  and  he  forwaraed  the  aame  to  the  Petitioner  on  the  31st  of  Deoember. 

Mr.  W.  M.  James,  in  support  of  the  petiti<m,  ar^ed,  that  the  Besnondent  ought 
not  to  have  permitted  the  Petitioner  to  pay  Tait's  bill  of  costs  out  of  the  trust  fund ; 
tiiat  the  bilu  had  not  been  delivered  at  the  time  of  payment,  and  had  been  paid 
■under  influence  and  pressure,  and  that  there  were  general  items  of  overcharge  which 
•ou^bt  to  be  moderated,  and  others  incurred,  at  a  Ume  when  there  was  no  trustee,  and 
-which,  therefore,  ought  not  to  be  charged  uainst  the  trust. 

Mr.  Tnmer  ana  Blr.  W.  T.  S.  DanidC  eotiir^  argued  that  there  had  been  a 
voluntary  payment,  after  delivenr  of  the  bill,  and  that  do  Items  of  overcharge  had 
.been  properly  allegad  and  proved. 

l^BSi  Mr.  W.  H.  James,  in  reply. 

THEMAaiTO  or  the  Boixa  [Ix>rd  Langdale].  Theae  cases  of  taxation  are  very 
unfortunate^  not  only  because  they  occupy  so  mndi  oi  the  pnblie  time,  whieh  might 
be  much  better  employed,  but  because  they  ereate  u  uufdeaaant  spirit  between  the 
aolicitws  ooneemed  in  them.  It  is  important  to  bear  in  mind  that,  after  payment  of 
a  bill  of  costs,  "special  circumstances"  must  be  shewn  to  authorise  the  Court  to 
order  its  taxation  (6  &  7  Vict.  c.  73,  s.  41),  and  that  the  mus  probandi  lies  on  the 
party  who  thinks  fit  to  pay  the  bill  and  afterwards  ask  for  a  taxation,  for,  priimA  fade, 
yaymmt  of  a  bill  is  an  admission  of  its  correctness  by  the  party  who  pays  it 

The  special  circumstances  which  have  generally  been  suooeesfully  relied  on  are  of 
two  kinds ;  first,  where  there  has  been  pressure  and  an  immediate  parent  has  been 
required  by  the  solicitor,  at  a  time  when  it  would  be  very  inconvenient  to  the  party 
paying  ^t  any  delay  should  occur  in  the  completion  of  the  business ;  and,  seeondly, 
-error  or  overourge  m  the  bills.  The  overchar^  may  be  such,  as  <d  themselves  to 
afford  evidenee  <n  fraud,  and  when  there  is  evidence  of  fraud,  very  alight  circum- 
stances of  pressure  axe  necessary,  if  indeed  neoeasary  at  all,  to  induce  w  Court  to 
-direct  a  taxation  after  payment. 

In  this  case,  the  special  circumstances  are  very  slightly  stated,  and  have  not  been 
much  dwelt  on.  So  far  as  the  case  depends  on  pressure,  it  is  said,  that  the  Petitioner 
-who  paid  these  bills,  being  absent  from  home  and  bis  eng^ementa,  it  might  be  very 
iDCon-[263]-veiiient  to  deUy  the  completion  of  the  transaction ;  but  it  appears  he  was 
■absent  two  or  three  days  at  the  least,  for  I  find  that  interviews  took  |WBe  between 
the  partiea  on  tiie  lat,  2d,  and  Sd  of  Deoember.   I  cannot  therefore  aay,  that  there  is 


&S0 


m  .BB  HABDINO 


anything  in-  the  natnre  of  pressure  which  would,  of  itself,  make  it  right  to  order  a 
taxation  after  payment.  Now,  what  are  the  other  '*  special  ciroumatanoes  ? "  Ther» 
ate  no  special  items  pointed  out,  as  being  such  as  ought  not  to  be  charged,  and  so- 
gross  as  to  be  the  eridence  of  imposition  or  frand. 

The  caae  is  stated  in  this  way : — Then  were  two  biUs  of  oostSi  <Hie  rdating  to  th» 
teust  eatates,  and  the  other  to  the  private  business  of  Bfr.  Tait.  Bfr.  Aitrary  had 
been  a  tenistee  of  Tatt's  marriage  setuement.  Having  a  power  of  sale  which  lie  had 
determined  to  ezeroise,  he  had  given  direofciDns  to  lurding,  his  solicitor,  to  proceed 
to  sell  by  auction,  before  he  treated  with  any  private  persons,  and  in  this  sitoatioD 
Aetbury  died.  No  doubt,  the  authority  to  act  then  ceMed,  and  Harding,  who  aftar- 
wards  went  on  acting  in  the  trust,  was,  in  reality,  acting  as  the  solicitor  of  no  one^ 
and  at  his  own  risk,  in  the  same  way  as  a  solicitor  who  takes  on  himself  to  file  a  bill 
without  authority  from  his  client.  There  were,  no  doubt,  other  persons  interested  in 
the  trust  fund — namely,  Mr.  Tait  and  his  fiunily,  who  might  reasonably  give  direotiona- 
to  the  solicitor  which  the  trustera  would  be  likely  to  sanction.  However,  Huding- 
went  on,  he  did  several  acta,  incurred  expenses,  and  entered  into  a  contact  for  sale  ; 
and  it  was  not  unril  the  conveyance  was  ready  for  execution,  that  he  thought  it 
necessary  to  apjKnnt  a  new  trustee.  He  ^en  considered  it  ridit  to  have  proper 
authority,  for  hitherto  he  had  done  all  at  his  own  risk,  [2M]  and  there  waa  not  <»» 
step  taken  1^  him  in  the  matter  which  might  not  have  been  disavowed,  and  he  would 
have  had  to  shew  that  everything  done  was  for  the  benefit  of  the  trust  estate  and 
every  person  interested  in  it. 

When  it  became  necessary  to  have  a  trustee  appointed,  some  communication  wa» 
had  with  Wood,  who  afterwards  married  Tait's  daughter,  and  he  agreed  to  be  th» 
new  trustee.  It  is  not  pretended,  that  he  came  to  the  meeting  of  December  1845  an. 
entire  stranger  to  what  was  expected  from  him.  Something  had  passed  which 
induced  him  to  become  a  new  trustee,  and  undertake  those  duties  which  could  not  be> 
performed,  in  consequence  of  the  death  of  Astbury.    Am  I  to  assume  he  waa* 

doundly  ignorant  of  all  that  bad  taken  place  ^ter  the  death  <MEAatbary1  Heetmld 
lly  have  been  so ;  nor  is  it  at  all  probably  tiiat  he  proceeded  to  cbin|riete  tiie- 
arrangemMita,  witJiout  oommnnicating  witii  the  eesluit  que  trtut. 

Suppose  Wood  had  paid  all  those  «q>eiues  without  looking  at  t^e  lull  of  costs,  it 
would  nave  been  a  veiy  foolish  thing ;  but  a  man  may  pay  his  solicitor  blindfolded, 
and  although  it  would  be  a  veiy  imprudent  course  on  the  part  of  the  client,  and  bad 
conduct  on  the  part  of  the  solicitor  to  permit  it,  still  that,  of  itself,  would  not  be 
sufficient  to  entitle  the  client  to  a  taxation  after  payment,  unless  he  specified  and 
proved  items  of  overchar^  so  gross  as  to  shew  fraud. 

It  k  alleged  by  Harding  and  proved  by  his  clerk,  that  the  bills  of  costs  were,  ii» 
fact,  prepared  and  ready  for  delivery  on  the  morning  of  the  2d  of  December.  It  ia. 
sworn  that  they  wwe  on  the  table  at  which  Wood  sat,  [26in  and  that  Wood  was  seeo 
examining  them  or  part  of  them  on  the  same  day ;  on  the  other  hand,  Wood  poaitinly 
swears  that  they  were  not  then  delivered  to  hun.  I  do  not  say  that  the  auheequent 
statement,  that  the  "particulars  of  your  accounts,"  not  the  "bdl  of  costs,"  were  not 
delivered  to  him,  was  an  equivocation,  for  the  matter  was  so  mixed  up  and  entangled,, 
that  I  hardly  think  they  amount  to  equivocation  though  the  words  might  bear  that 
eonstruction. 

The  two  amounts  were  paid,  not  only  the  trust  bill,  but  the  bill  relating  to  Tait'a 

?rivate  a&irs.  Soon  after  a  communication  took  place  between  the  Bespondent  and 
iharles  Wood,  the  brother  of  the  Petitioner,  respecting  the  security  to  be  given  by 
Tait  for  the  amount  of  his  bill.  There  was  some  discussion  on  the  matter;  but 
nothing  was  said  respecting  the  bill  of  costs,  until  the  24th  of  December,  when  he- 
states  that  the  "  particulars  of  the  account "  had  not  been  delivered.  The  answra- 
was  "  you  left  t^em  behind  at  the  inn."  This  transaction,  then,  rests  in  amlngui^,. 
and  on  the  degree  of  credit  which  ought  to  be  given  to  Ike  affidavits,  or  to  t£e 
understanding  of  the  parties  of  what  mey  were  doing  at  the  time.  I  cannot  collet 
anything  decisive  or  satisfactory,  or  reasonably  oontdnsive,  as  to  the  non-delivery  of 
the  bill.  There  is  nothing  definite,  and  the  evidence  is  so  imperfect,  that  I  cannot 
come  to  a  satisfactory  conclusion.  All  I  can  say  is,  that  I  do  not  think  the  matter  is- 
proved. 
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Besides  this,  the  PetitioDer  has  not  alleged  and  shewn  items  of  orerohArge,  or 
that  the  biwiness  was  not  done,  or  that  the  business  in  tiie  first  bill  wu  not  done  for 
the  tru^  or  in  eoaneeti(»i  with  the  trust. 

£25011  do  not  think  the  oircumstances  of  tiiis  case^  however  muoh  incautaon  ^ere 
may  have  been,  are  sueh,  that  I  ought  to  ord«r  a  taxation.  I  most^  tiierefore,  dismiss 
the  petition. 

I  hare  had  some  doubt  as  to  the  costs ;  I  am  not  satisfied  that  Harding  acted 
prudently  or  quite  properly ;  but  the  imperfect  state  of  the  evidence  brought  forward, 
and  the  unnecessary  and  improper  imputation  of  fraud,  which  is  not,  and  indeed,  in 
this  mode  of  {Mtneedin^  coiud  not  have  been,  substantai^ed,  make  it  necessary  for  me 
to  dismiss  this  petition  wiUi  eoats. 


[256]  Lautour  v.  Holcombe.   April  15,  1847. 

A  bill  was  filed  against  A.  and  B.  A.  obtained  an  order  to  stay  proceedinss,  until  the 
Plaintiff*  had  paid  the  costs  of  a  former  suit  for  the  same  object^  and  which  had 
been  dismissed  with  costs.  The  Plaintiff,  not  paying  the  oosts^  was  prevented  from 
proceeding  agunst  A.,  and,  after  considerable  delay,  B.  procured  the  Inll  to  be 
dismissed  for  want  of  prosecution. 

The  Plaintiff,  an  uncertificated  bankrupt,  filed  a  bill  a^inst  his  asedgneea  and  a 
purchaser  to  set  aside  a  sale  of  bis  estate.  At  the  heanng,  the  bill  was  dismissed 
with  costs  (11  Simons,  71),  as  against  the  purchaser,  and  the  decree  was  affirmed, 
upon  appeu,  by  Lord  Lyndhurst.  (1  Fbilups,  265.)  The  costs  of  the  Defendant 
were  taxed,  but  were  not  pud  by  the  Plaintiff,  who  was  in  custody  for  non- 
payment. 

[267^1  The  Haintiff  filed  a  second  bill  aoainst  the  same  parties,  of  the  same  nature 
as  tae  former,  and  the  purohaaer  obtuned  an  order  to  stay  all  proceedings  in  this 
second  suit,  until  the  'corts  of  the  first  had  been  paid. 

On  the  30th  of  March  1846  the  assignees  filed  their  answer,  and  no  proceedings 
having  been  taken,  they,  on  the  19th  of  March  1847,  gave  notice  of  motion  to  dismiss 
the  bill  for  want  prosecution. 
,  Mr.  Boundell  Palmer,  in  support  of  the  motion. 

Mr.  Kindersley  and  Mr.  Elderton,  amtrit,  argued  that  the  Plaintiff  was  delayed  in 
the  prosecution  of  the  suit,  as  against  the  assignee,  by  the  order  staying  the  proceed- 
ings until  the  costs  of  the  other  Defendaote  of  the  former  suit  had  Men  paid,  and 
that  he  was  unable  to  comply.  They  stated  that  he  was,  however,  attempting  to 
raise  numey,  to  enable  him  to  comply  with  the  order,  and  they  asked  for  some  further 
del». 

THE  Masieb  of  the  Bolls  [Lord  Lan^jdide].  Upon  a  motion  to  disnusa  fOT  want 
of  prosecution,  the  Court  gives  great  oonuderatioi  to  the  ciroumstanoes,  to  enable  it 
to  determine  whether  sufficient  reasons  are  offered  far  the  delay  which  has  taken 

place  in  the  prosecution  of  the  suit  The  Defendant  having  performed  his  duty  by 
answering  the  bill,  is  entitled,  after  the  lapse  of  a  certain  period,  to  move  to  have  the 
bill  dismused  for  want  of  prosecution.  He  is  not  now  entitled  to  the  order  as  of 
«oarBe,  but  mmt  come  to  the  Court  upon  notice,  and  the  Plaintiff  has  then  the  right 
•and  opportunity  of  alleging  any  reasonable  cause  for  the  delay  which  has  taken  plf^ 
I  believe  there  is  no  instance  in  which  a  bill  has  been  dismissed,  where  the 
Plaintiff  could  allege  a  reasonable  cause  for  the  delay,  [258]  as  where  he  has  shewn, 
that  he  is  unable,  without  any  fault  of  his  own,  to  get  in  the  answer  of  another 
Defeiulant  or  to  amend  his  bill.  When  there  is  a  reasonable  cause  for  the  delay,  and 
a  prospect  of  proceeding  the  Court  will  even  allow  a  further  delay.  If  suoh  an 
indulgence  be  ^ven  to  a  Plaintiff  in  a  proper  case,  nothing  is  more  necessary  than  to 
«onsider  what  is  due  to  a  Defendant  who  has  performed  his  duty,  and  to  be  satisfied, 
OD  gruiting  an  indulgence  to  the  Plaintiff,  in  derogation  of  the  rights  of  the 
Defendants,  that  the  circumstances  ol  the  ease  are  suoh  as  to  render  such  a  proceeding 
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reasonable  and  proper.  Thus  if  it  appears  that  the  Plaintiff  has  other  Defendants  in 
his  power,  and  has  been  guilty  of  wilful  and  voluntary  delay  in  getting  in  their 
answers,  he  is  not  allowed  to  avail  himself  of  that  droumstance  as  an  answer  to  thfr 
sj^tcation. 

In  all  Buoh  easesi  the  question  is,  whether  Uie  cause  of  delay  is  reasMiable,  and  is- 
independent  of  the  Plaintiff  himself,  and  whether  the  difficulties  of  the  Plaintiff  are 
sneh,  iha.tf  without  some  Airther  aisistanoe  and  delay,  he  will  be  viu^  to  obtain 
jtutice  in  his  suit. 

What  are  the  ciroumstanoes  of  this  easel  Thwe  is  nothing  to  ^rent  the- 
Flaintiff  from  going  on  against  these  Defendants,  and  against  the  o^er  Defendants,, 
except  this,  that  he  has  a  duty  to  the  other  Defendants  which  he  has  neglected  to 
perform,  and  thus,  by  his  own  default,  he  is  unable  to  carry  on  the  suit.  He  is  not 
able  to  proceed  against  the  other  Defendants,  because  he  has  not  paid  them  the  costs 
of  a  former  suit^  which  he  has  been  ordered  to  pay.  Is  this  a  reasonable  cause  of 
dela^  a^nst  the  other  Defendants  who  have  perfurmed  their  duty  1  I  am  of  opinion 
that  it  18  not. 

^68]  If  the  Plaintiff  bad  asked  a  few  days  to  place  himself  in  a  situation  to- 
prosecute  the  suit  I  would  allow  the  motion  to  stand  over  for  a  few  days ;  but  it  is- 
admitted  that  there  is  no  prospect  of  accomplishing  it  within  the  time ;  and  it  is- 
perfectly  uncertain  when  the  mone^  oan  be  raised  to  enable  the  Plaintiff  to  go  cm 
against  the  other  Defendants.  I  thmk  there  is  no  reasonable  cause  ^  dalay,  and  I 
must  grant  this  motion. 


[S.  C.  16  L.  J.  Ch.  332 ;  11  Jur.  549.   See  Farrvr  v.  St.  CaihaMs  CoOege,  OamMdge, 

1873,  L.  E.  16  Eq.  24.] 

By  a  eodicil,  a  testator  ^ve  to  A.  B.  "£500,  in  addition  to  £1600  which  he  had 
before  bequeathed  to  him."  Hie  testator  had  previously  bequeathed  two  legaoiea 
only  of  £600  and  £600  each.  Held,  that  by  implication,  the  legatee  was  entitled 
to  £2000. 

Mr.  Thomas  Grenville  made  a  will  with  three  codicils. 

By  the  third  codicil,  he  expressed  himself  as  follows : — "  I  give  and  bequeath 
to  William  Jordan  £600  in  addition  to  £1500  which  I  have  before  bequeathed 

to  him." 

In  fact,  the  testator  had  before  bequeathed  to  William  Jordan  only  £1000,  vis.,. 
£600  by  his  will  and  £600  by  bis  first  codicil. 

The  traestion  in  the  cause,  which  came  on  by  way  of  demurrer,  was,  whether  the- 
Plaintiff  William  Jordan,  the  legatee,  was  entitled  to  £2000,  the  amount  of  £500- 
given  by  the  third  codicil  and  of  £1600,  which  the  testator  supposed  he  had  before 
beoueathed  to  him,  or  to  [260]  £1600  only,  the  amount  of  £500  given  by  the  third 
cocucil,  and  £1000  which  the  testator  had,  in  fact,  before  bequeathed  to  him. 

Mr.  Kindersley  and  Mr.  Pole,  for  the  executor.  There  is  no  bequest  by  the  tiiird. 
codicil  beyond  that  of  £600,  for  the  testator  says:  "I  give  ana  bequeath  W.  J. 
£600."  It  is  true,  he  adds  "in  addition  to  the  £1600  which  I  have  before  bequeathed 
to  him ; "  but  here  it  is  plain  the  testator,  who  probably  had  not  his  will  and  codicil 
before  him,  made  a  mistake  as  to  the  amount  previously  ^ven.  The  legatee  is,, 
therefore,  entitled,  in  the  whole,  to  £1500  only. 

Milner  v.  MUnsr  (1  Vos.  sen.  106)  will  be  cited  by  the  other  side,  where  a  testator 
gave  his  daughter  "£3600,  which,  with  £6000  she  is  entitled  to  by  my  marriage- 
settlement,  and  £500  from  her  father-in-law,  make  up  £10,000,  which  is  the  sum  I 
design  she  shall  have  for  her  fortune ; "  and  it  happening  that  she  was  entitled  to- 
£5000  only  by  the  settlement^  itiras  held,  that  she  was  entitled  to  a  legacy  of  £4500, 
to  make  up  the  £10,000;  but  then,  the  testator  expressly  said  that  he  designed  hw 
to  have  £10,000  for  her  fortune.  There  is  no  such  expression  in  the  |»«ent  case. 
Again,  the  testator  might  hare  given  an  additional  £600  by  a  codicil  which  h» 


[269]  Jordan  v.  Fortbscuk.  JprU  21,  26,  1847. 
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afterward*  deatn^ad.  It  i«  not  to  be  M(  up  by  this  errooeona  reoital ;  Adams  v; 
Adam  (I  Hare,  687). 

Mr.  Turner  and  Mr.  Gaims,  for  the  l^tee.  The  general  intention  d  the  testator 
is  dear ;  he  intended  the  legatee  to  have  £2000  in  the  whole,  or  a  legacy  of  £500 
plus  £1500.  The  description  may  be  erroneous,  but  "faUa  deterijdio  nm  nccet*'  The 
case  of  Bibm  v.[261]  Walker  (2  Ambler,  661)  is  in  point.  There  it  was  held,  that  a  devise 
of  lands,  which  the  testator  had  before  given  to  A.,  over  to  B.  on  a  given  events  was  & 
devise  by  implication  to  A. 

Godolphin'a  Orphan's  Legacy  p.  447,  waa  also  cited. 

Mr.  Kindersley,  in  reply.  The  only  question  is,  whether  £1000  is  given  by  the 
third  oodieil ;  that  cannot  be,  for  Uie  testatw  expressly  states  the  gift  to  oe  of  £500. 

The  Master  or  inx  Bolls.  I  will  look  at  the  oases.  The  testator  gives  £600 
ID  referenoe  to  £1600  supposed  to  have  been  previously  given.  I  can  hardly  doubt  he 
intended  the  aggregate,  whatever  mistime  he  might  have  made. 

AprU  36.  TBX  Master  of  thi  Bolls  [Lora  Langdale].  I  think  the  legatee  is 
entitled  to  the  £2000. 

When  the  testator  was  making  his  third  codicil,  he  was  thinking  of  what  he  him- 
self had  done  and  intended  to  do  for  his  legatee.  He  was  aoting  under  no  mistake  aa 
to  any  right  or  interest  which  the  legatee  might  have  from  any  other  source ;  he  was 
thinlong  only  how  fax  his  own  bounty  was  to  extend :  what  he  had  done  might  have 
been  revoked  or  increased,  or  dimiaished  at  his  own  pleasure.  If  he  had  a  purpose  to 
give  a  particular  snm,  it  was  immaterial  how  much  of  it  he  had  given  before,  or  how 
much  of  it  was  then  to  be  given. 

[28^  It  appears  from  the  oodioU  itself,  that  he  proceeded  on  the  supposition  that 
he  had  before  given  £1500,  whioh  was  not  so.  But  having  the  whole  in  his  own  power, 
he  is  so  far  from  manifesting  any  wish  to  diminish  what  he  supposed  before  given, 
that  he  proceeds  to  make  an  increase,  and  exinressly  gives  £500  "  in  addition  to  the 
£1500."  On  consideration,  I  cannot  bring  myself  to  doubt,  that  the  testator,  in  giving 
£500  in  addition  to  £1500,  meant  to  give  £2000 ;  and  I  do  not  think  the  intention 
leas  apparent,  because  the  testator  erroneously  supposed  that  it  had  been  previously 
indicated  to  the  extent  of  £1600,  whereas,  in  fact,  it  had  been  previously  indicated  to 
the  extent  of  £1000  only.  He  must  have  been  aware  that  the  amount  of  that  whioh 
die  legatee  was  to  take  depended  on  himself  alone — knowing  this,  and  considering 
what  he  was  to  give,  he  says,  "  £600  in  addition  to  £1600,^'  and  I  think  that  the 
|ttt>babi]ity  is  snmoiently  strong  to  constitute  a  gift  of  the  £2000  by  implication. 

The  donurrer  was  overruled,  and,  by  agreement,  the  cause  wm  afterwards  set 
down,  and  a  decree  for  payment  made,  the  costs  of  ^1  parties  being  paid  out  of  the 
estate. 


A  testator  devised  certain  equitable  reaJ  estates  to  his  executors,  as  such,  in  trust 
for  his  wife  and  children,  and  bequeathed  everything  else  to  his  wife,  and  he 
stated  aa  follows :  "  My  executors  are  charged  with  t^e  payment  of  my  just  debts, 
of  which  I  shall  leave  an  account  with  the  letter  to  my  wife."  Held,  that  the 
testator's  debts  were  charged  on  these  real  estates  \  and,  seooodly,  diat  the  chatge 
was  general,  and  not  limited  to  those  enumerated  in  the  aoconnt. 

The  testator,  by  his  will,  dated  the  30th  of  May  1828,  expressed  himself  as 

follows : — 

I  do  devise  all  my  property  of  every  description  to  my  beloved  wife  A.  S.  K 
Borradaile,  and  I  trust  entirely  to  her  executing,  as  far  as  possible,  all  the  bequests 
I  have  made  in  a  letter  to  her,  bearing  the  same  date  as  this  will.  I  do  appoint  as 
my  executors  the  Bev.  Joseph  Shaw,  Mr.  Abraham  Borradaile,  Miss  S.  Borradaile, 
my  sister,  and  my  beloved  wife,  A.  S.  B.  Borradaile.   To  these  my  executors  I  give, 


[263]   DORHAY  V.  Borradaile.   Mwy  3,  1847. 
[S.  C.  16  L.  J.  Ch.  337  ;  11  Jur.  379.] 
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«11  that  the  advowBon  and  right  of  presentation  to  the  living  of  Wandawortii,  in  tnut 
for  mj  Baid  wife  during  her  lifetime,  and  for  my  children  equally  at  her  death.  I 
give  also  to  my  said  executors,  in  trust  for  my  said  wife  and  ctdlaren,  all  my  estate 
at  Wandsworth,"  &c.  '*  All  my  wines,  books,  honseholjl  furniture,  pl*lA  trinkets,  and 
everything  else,  of  whatever  descriptioo,  bek>nging  to  me,  I  do  give  to  my  said  beloved 
wife,  for  her  sole  use  and  benefit.  Mtf  exeeuion  are  durged  with  tkt  fo^/maU  tif  my  put 
debtSf  of  which  I  shall  leave  an  aooount^  with  the  letter  named  abofv^  to  my  dear  wtfe." 

The  testator  at  his  death  had  real  estate,  bat  the  legal  estate  was  not  vested  in 
him.  The  testator  had  specialty  debts  to  the  amonnt  of  £6000,  ol  w^eh  X2900  only 
were  enumerated  in  the  aooount  with  the  letter  to  his  wife. 

The  question  now  raised  was,  firsts  whether  the  real  estates  devised  to  the  executors 
were  charged  with  the  testator's  debts;  and,  secondly,  whether  they  were 
charged  with  his  debts  generally,  or  with  those  only  of  which  the  testator  lot  an 
account  with  the  letter  to  his  wife. 

Mr.  Kinderaley  and  Mr.  Campbell,  for  the  Plaintifi^  a  simple  contract  creditor. 
The  testator  died  subsequent  to  the  passing  of  the  3  &  4  W.  4,  c.  l04(At^ast  1633); 
and,  if  that  Act  be  applicable,  his  freehold  estates  are  assets  for  the  payment  of  tms 
aimple  contract  debt,  the  specialty  creditors  having  jviori^  over  the  simple  contract 
oreditors ;  but  if  the  Act  be  inapplicable^  by  reason  of  the  testator  having  by  his  will 
charged  his  real  estate  with  the  payment  ca  his  debtL  then  tile  assets  being  equitable^ 
the  specialty  and  simple  contract  take  pari  pamt.  We  contend,  firsts  that  the  testator 
has  charged  the  property  devised  to  his  executors  with  the  payment  of  his  debts;  fOT 
the  testator  having  imposed  a  personal  obligation  on  his  executors,  that  obligation  is 
to  be  fulfilled  by  means  of  all  the  property  devised  and  bequeathed  to  tiiem.  HenveU 
V.  Whiiaker  (3  Buss.  343),  Aleock  v.  S^rhauk  (2  Vem.  228),  AUometf-GtuenU  v.  Moor 
{West's  Bep.  102),  Awbrey  v.  Middleion.  (2  £q.  Ca.  Abr.  p.  497),  ShaOeroes  v.  /Wm 
<3  Ves.  738),  CUfford  v.  Lewis  (6  Madd.  33),  Graxes  r.  Graoes  (8  Simons,  43),  /rrm  v. 
Ironmonger  (2  Buss.  &  Myl.  531),  Harding  v.  Qrady  (1  Dr.  &  War.  430),  Firt^  v. 
Sattersky  (3  Buss.  345,  n.),  Barker  v.  The  Duke  of  Devonshire  (3  Mer.  310),  fFarren  v. 
Davies  (2  MyL  &  K.  49),  Wa$sev,  Sedington  <3  MyL  &  K.  49fi),  Symiuv.  James  (2  Y. 
&  Col.  (G.  C.),  301) ;  and  see  Crou  v.  Keiaangion  (9  Beavan,  150),  Bam  on  Assets  (2d 
ed.  80). 

[266]  There  is  no  question  as  to  the  trust  w  use  b«ng  executed,  ivr  ^e  testatw 

was  dealing  only  with  equitable  eatatea 

Secondly,  all  the  debts  are  charged ;  for  the  testator  charges  his  executors  with 
his  just  debts,  "of  which,"  he  adds,  "I  shall  leave  an  account."  The  whole  were 
therefore  charged,  and  he  intended  to  leave  an  account  of  the  whole.  The  neglect  to 
enumerate  isU  does  not  lessen  or  invalidate  the  charge  of  the  whole. 

Mr.  Purvis,  for  a  specialty  creditor,  contended  that  there  was  no  charge  of  the 
debts;  first,  because  the  first  devise  "of  all  his  property"  to  the  wife,  carried  the 
estates  in  question,  and  exhausted  everything ;  and,  secondly,  because  the  subsequent 
devise  to  the  executors  was  in  "  trust "  for  the  wife  and  clularen,  which  was  equivalent 
to  their  "  use,"  and  vested  the  property  in  the  cestvi  que  use  (Doe  dan,  Laeester  v. 
Lacetler  Taunton,  109) );  or  if  it  did  not^  then  that  the  devise  was  on  an  express 
U'ost  limited  for  their  benefit  only,  and  not  for  the  creditors. 

Secondly,  that  the  debts  charged  were  those  enumerated. 

Mr.  Turner,  for  the  executors. 

Mr.  Kindersley,  in  reply. 

Thr  Master  of  the  Bolus  [Lord  Laogdale].  I  am  of  opinion  that  the  estates 
are  charged  with  the  debt& 

The  testator  has  made  a  very  short  wilL  He  devises  all  his  property  to  his  wife, 
and  then  appoints  four  executors,  and  he  gives  to  them,  in  the  character  of  ex-[^6fQ- 
ecutors,  this  puticular  property.  Everything  else  he  gives  to  his  wife  for  her  sole 
use,  and  then  he  declares  "  that  his  executors  are  charged  with  the  payment  of  his 
just  debts."  So  that  he  makes  them  his  executors,  gives  them  an  estate  as  executon, 
and  declares  that  they,  as  his  exeoutcnrs,  are  charged  with  pajmunt  of  his  debts. 

That  being  the  subatanoe  of  his  will,  I  am  of  ojnnion  that  all  the  estates  devised 
to  the  executors  who  are  dius  charged  with  the  debts  are  subject  to  tlieir  payment 

A  doubt  has  been  raised,  whether  the  charge  is  confined  to  those  debts  spedfisd 
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in  the  aoeonnt ;  but  I  think  that  the  expressioQ  is  not  siich  as  to  confine  the  charge  to 
the  enumerated  debts,  and  that  there  it  a  ohaige  of  all  the  debts. 

[266]  Lancaster  v.  Evobs.   Jan.  16,  May  6,  1647. 

Husband  and  wife  mortgaged  their  respective  estates  for  securing  the  husband's  debt. 
Both  estates  were  scm  and  convened  free  from  the  mortgage,  and  in  18S2  the  debt 
was  paid  out  of  the  produce  of  the  wife's  estate.  In  1841  ft  bill  was  filed  to  have 
the  amount  recouped  out  of  the  prodace  of  the  estate  of  the  husband  which  was  in 
Court.  Held,  that  the  representative  of  the  wife  was  not  entiUed  to  interest  on  the 
amonnt  paid. 

The  cireumstanoes  of  this  case  are  stated  at  iengUi.  (4  Beavan,  1&8,  and  10 
Beav.  1S4.) 

It  was  now  asked,  that  the  Plaintiff  might  be  declared  entitled  to  interest  on  the 
amount  which  the  estate  of  Lady  Pryce  had,  in  1832,  paid,  as  surety  for  Sir  John 
Powell  Pryce. 

FSffn  Hr.  Purvis  and  Mr.  Malins,  for  the  Plaintiff.  Lady  Pryee  was  a  mme  surety 
for  hosbuid,  and  having  paid  ofT  hU  debt^  she  and  her  estate  became  entitled  to 
be  indemnified,  and  when  a  party  has  a  right  to  be  indemnified,  "  he  is  entitled  to 
interest  on  ereiy  sum  he  has  paid ; "  Wakiman  r.  Bewhr  (6  Beavan,  363). 

Again ;  a  surety  is  entitlwl  to  the  benefit  of  all  the  securities  which  the  creditor 
has  against  the  principal,  which  continue  to  exist  Lord  Eldon  explained  this 
doctrine  in  Copis  v.  Middleton  (Turn.  &  R.  p.  231).  He  says:  "I  take  it  to  be 
exceedingly  clear,  if,  at  the  time  a  bond  is  given,  a  mortgage  is  also  made  for  securing 
the  debt,  the  surety,  if  he  pays  the  bond,  has  a  right  to  stand  in  the  place  of  a 
mortgagee ;  and  as  the  mortgagor  cannot  jget  back  his  estate  again  without  a  convey- 
ance, tmit  security  remains  a  valid  and  effectual  security,  notwithstanding  the  bond 
debt  is  pud ;  but  if  l^ere  is  nothing  but  the  bond,  my  notion  is,  that  as  the  law  says 
that  bond  is  discharged  by  payment  of  what  was  due  upon  it,  the  bond  is  gone  and 
oumot  be  set  up."  Here  tiiere  is  a  mortgage  from  Sir  John  P.  Pryce,  to  the  benefit 
and  to  a  transfer  of  which  his  surety  is  entiued,  and  l^t  mortgage  debt  is  a  specialty 
debt  carrying  interest. 

[Thi  IAastkb  or  THB  Boij&  But  where  is  there  any  mortgage  now)  The 
estate  has  been  sold  and  conveyed,  and  the  mortgages  diseharged.] 

The  money  brought  into  Court,  represents  the  estate,  after  payment  of  the 
mor^ge  to  Earl  Temple,  the  first  mortg^tgee. 

[2881  Any  delay  or  laehet  which  may  be  said  to  have  taken  ^lace  is  not  imputable 
to  the  Fuintd^  but  to  Jacques  and  Hugjies,  and  the  persona  churning  under  Sir  John 
P.  Pnrce. 

Mr.  Kindersley  and  Mr.  Turner,  eontrdf  for  the  heir  at  law  of  Sir  John  P. 
Pryce.  A  surety  paying  off  the  debt  of  his  prindpdi  does  not  stand  in  the  place  of 
the  creditor,  for  if  a  specialty  be  paid  off,  the  surety  remains  a  simple  contract 
creditor,  mtitled  to  no  more  than  a  simple  oontraot  creditor  would  be,  who,  in  the 
absenoe  of  a  spedal  agreement  has  no  claim  to  interest  on  his  debt  The  only 
exception  is  where  a  mortgaeB  debt  is  paid  without  merpng  the  seonrities ;  but  here 
the  mortgages  have  been  ul  discharged,  the  securities  are  gone,  the  estate  is 
discharged,  and  there  remains  no  rights  title,  or  estate  which  it  is  neoesaaiy  to  get 
in  from  the  mortgagees. 

The  Statute  of  Limitations  bars  all  ri^t  to  interest  beyond  six  yean;  3  &  4  W. 
4,  c  27,  B.  42,  and  3  &  4  W.  4,  a  42,  s.  3. 

The  Plaintiff  has  been  so  remiss  in  prosecuting  his  claim  as  to  be  entitied  to  no 
favour  or  encouragement 

Mr.  Purvis,  in  reply.  If  a  surety  pay  XIOOO  for  principal,  and  XIOOO  for  interest, 
it  would  be  most  unsuitable  to  reueve  the  defaulting  {mncipal  from  the  burden  of 
paying  the  interest  It  would  be  offering  a  premium  to  a  man  not  to  pay  his  debte, 
in  order  to  fix  his  surety  with  the  interest 

The  Statutes  of  Umitation  do  not  runjtending  the  litigation. 

[269]  Bu  Figier  v.  Lee  (2  Hare,  326),  Johm  v.  Vamdt  (4  Buss.  277)  were  also  cited. 

R.  in.— 19* 
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The  Mastkb  or  THB  Rollel  The  oireuiiurtaDoee  of  this  otse  are  oomplioated ;  I 
-will  therefore  take  an  opportunity  of  connderine  it. 

May  6.  The  Master  of  THB  Roll8  [Lord  Langdole].  The  I^aintU^  hftviiu  beeo 
-declared  entitied  to  recover  certain  sums  of  money  from  the  estate  (rf  £Sr  J<Am  Powell 
Ptyoe,  has  subsequently  claimed  to  be  entitied  to  interest  on  the  snms  which  he  may 
ao  reeoTer.  But  ne  claims  only  as  a  ereditto'  of  Lady  Pryoe,  aod  his  claim,  as  againsfe 
tibe  estate  of  Sir  John  PoweU  Piyoe,  lesta  upon  the  right  of  the  legal  personal  rean- 
aentatives^of  Lady  Pirce  bo  be  recouped  out  of  his  estate  certain  sums  <n  money  whidt 
have  been  paid  out  of  her  estate  to  satirf^  bis  debts ;  and  in  respect  oi  such  sums  of 
money,  I  am  of  opinion,  that  under  the  oiTCumstanees  of  this  case,  the  representatives 
of  Lady  Pryce  would  not  be  entitled  to  claim  interest  upon  the  sums  so  to  be  recouped, 
and  the  Plaintiff  resting  on  their  rights  is,  in  my  opinion,  not  entitled  to  interest  upon 
t^e  rams  whi<di  he  may  recover  In  ttiis  suit 

£270]  BoDiCK  (public  officer,  &C.)  V.  Gandbll,  Bbvntom  AND  Otherb.  Jfoy  22,  1847. 

[For  subsequent  proceedings,  see  12  Bear.  S2S ;  1  De  G.  M.  &  G.  763 ;  42  E.  R.  749.] 

A  Defendant  before  answer  became  bankrupt  He  put  in  his  answer,  stating  that 
certain  books  and  letters  were  in  the  possession  of  his  sdicitor,  who  elaimed  a  Hen 
on  them,  and  that  he  oould  not  obtain  possesion  thereof.  Hie  Otmrt  ordered  the 
Defendant  to  produoe  them,  witii  liberty  to  apply  in  ease  oi  need. 

The  object  of  this  bill  was  to  have  effect  given  to  an  equitable  chaige.  After  the 
filing  of  the  bill  the  principal  Defendants  beume  bankrupts. 

They,  however,  subsequently  put  in  their  answer,  and  admitted  that  there  were 
in  the  possession  of  their  solicitor,  Mr.  Shuttleworth,  two  pass-books ;  but  they  said, 
that  the  pass-books  came  into  possession  of  their  soliottor,  Mr.  Shuttleworth,  and 
he  claim«l  and  had  a  lien  thereon,  for  costs  incurred  by  the  Defendants  previons  to 
tiieir  banbruptey ;  and  that  they  the  Defendants  oonld  not  obtain  t^e  poawasion  of 
the  said  pas»>booki^  and  onght  not  to  be  ordered,  as  they  beUeved,  to  produce  the 
aame. 

The  Defendants  also  stated,  that  Hken  were  in  the  possession  of  Mr.  Shnttleworth 
oopies  of  various  letters,  "  which  oapm  of  letters  tiie  DefoidaiitB  were  willing  should 
be  produced,  but  on  which  Mr.  Shuttlewortii  claimed  a  lien  as  afdreaaid." 

Mr.  Shuttleworth  appeared  to  be  the  solicitor  of  the  Defendants  in  tiiii  suit. 

A  motion  was  now  made  for  the  production  of  the  documents. 

Mr.  Turner  and  Mr.  K  Palmer,  in  support  of  the  motion.  (^271]  A  Defendant  is 
bound  to  produoe  all  documents  in  the  possession  of  his  solicitors  or  agents ;  and 
"  thouffh  a  solicitor  may  have  a  lien  on  a  deed  for  his  coets,  yet  if  his  client  is  bound 
to  produce  it  for  the  benefit  of  a  third  person,  so  also  must  the  solicitw."  Fwrlmg  v. 
Hoaerd  (2  Soh.  &  Lef.  1 15) ;  Bramngton,  v.  Brtuam^  (1  Sim.  &  St  4fi5).  A  solicitor 
in  the  cause  cannot  be  allowed  to  obstruct  the  due  course  of  iustioe,  by  setting  iqi  his 
lien,  and  defeat  the  paramount  and  independent  rij^ts  of  the  Plaintaff  in  the  canse. 
The  Phuntiff  has  no  meana  of  prooeedinx aoainst  his  adversaxy's  soUoitw;  he  most 
obtain  his  rwht  to  produota«i  uuou^  lue  Ddendants  who  is  bound  to  cMnpel  his 
solicitor  to  ao  what  is  rights  and  "  the  Court  will  gire  him  time  to  take  sadi  proceed- 
ings as  may  be  necessary."   Tayhr  v.  BvmdeU  (Cr.  &  Ph.  113,  and  1  PhiL  222). 

Mr.  Glasse,  for  the  bankrujpts.  I  do  not  dispute  the  ^neral  rule,  that  a  party  is 
bound  to  produce  documents  in  the  possession  of  his  solicator,  with  this  qualification, 
provided  they  be  within  the  power  of  the  client  If  they  be  not  admitted  to  be  in 
the  power  (rf  the  Defendant,  the  Court  never  makes  the  order.  The  mode  by  which 
a  Defendant  procures  the  production  of  documents,  where  a  lien  is  daimed  thereon,  is 
tiius  explained  bpr  Lord  £ldon  in  Ex  parie  Shaw  (Jacob,  272).  He  says  *' in  causes 
where  a  motion  is  made  for  a  party  to  produce  papers  in  his  custody,  possession,  or 

Eower,  the  order  made  is  for  him  to  produoe  them ;  and  if  they  are  in  the  bands  of 
is  solicitor  and  he  cannot  produce  them  without  payii^  his  bill  of  cost^  he  must  pay 
it"  Here  the  parties  are  buikrupta,  and  ^e  Court  wiUnot  make  an  order,  the  effect 
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•of  which  will  be  to  compel  bankrupts,  baring  no  meant  lef  t^  to  diseharge  thoir  solidtor's 
WIL  

[27^  Snppoae  a  bill  ware  filed  againat  an  eneutor,  who  admittod  that  docnnienta 
"were  in  the  nandi  ol  die  testatca^B  KdMntor,  who  elaimed  a  li«n  tiiereon,  eould  tiie 
•exeoQtor,  having  no  aaeets,  be  compelled  to  diicharge  Ae  Uen  ont  of  fait  own  fond^ 
merely  to  prodaoe  tiie  doonments  for  the  KaintiflTa  oonrenienoe  f 

Again;  the  property  in  these  documents  is  rested  in  tha  assignees,  and  the 
Defendants  have  no  right  to  ccmipel  t^eir  production. 

Mr.  Turner,  in  rejuy. 

Thz  Mastzr  of  thx  Bolls  [Lord  Langdale].  I  will  not  trouble  you  further. 
The  Defendants  are  bound  to  produce  these  documents  if  they  can ;  and  if  they  find 
4  difficulty  they  must  come  to  the  Court  to  giro  them  an  opportunity  of  taking  such 
proceeding  against  their  solicitor  as  may  be  proper  to  compel  the  production.  I 
•cannot  think  that  the  solioitor  wilt  oppose  any  diffioolty  in  allowing  an  inspection  ot 
the  docamente  in  his  poegession ;  and  it  is  to  be  ouenred  that  the  objection  to 
production  is  now  made,  not  by  the  soHeitor,  but  by  die  oUenta, 

I  most  make  the  order,  and  leave  it  open  to  the  Defaiduita  to  make  any 
Application  to  be  relieved  if  tiicry  should  be  prerented  complying  widi  it   (See  Potour 


After  one  of  sereral  Defendants  has  put  in  a  sufficient  answer,  the  Plaintiff  cannot 
obtain  more  than  one  order  of  course  to  amend,  although  the  other  Defendants 
may  not  have  answered. 

This  bill  was  filed  against  two  Defendants  Lewis  and  Levy.  They  put  in  separate 
answers,  to  which  exceptions  were  taken.  Levy  alone  submitted  to  the  exoepticms, 
■and  put  in  a  snffieient  answer  on  the  24th  of  September  The  answer  of  Lewis 

was  found  insufficient  After  which,  on  the  Bui  of  November,  the  Plaintiff  obtained 
■an  order  of  course  to  amend  his  bill,  and  that  Lewis  miji^t  answer  the  exceptions  and 
.amendments  at  the  same  time. 

On  the  17th  of  February  1846  Levy  put  in  her  answer  to  the  amended  bill,  and 
on  the  1 9th  of  February  Lewis  put  in  his  further  answer. 

On  the  7th  of  May  which  (excluding  the  Vacation)  was  witiiin  four  weeks  after 
the  answer  of  the  last  Defendant  was  deemed  sufficient,  the  Plaintiff  obtained  a 
.second  order  of  course  to  amend  as  he  should  be  advised. 

Mr.  Soatfagate,  on  behalf  of  the  Defendant  Levy,  now  moved  to  set  aside  the 
taecond  order  to  amend  for  irresnlari^.  He  contended  tiiat  aftw  one  of  several 
Defendants  had  answered,  the  Phuntiff  eould  only  obtain  one  order  of  coarse  to 
amend,  and  that  any  further  leave  must  be  obtuned  upon  special  applioatitm :  Daoia 
-r.  iW  (6  Beavan,  376). 

[S74T  Mr.  HaUet^  eeniriL  Dam  v.  Proai  has  no  apriication :  it  was  decided 
VDoer  the  13th  Amended  Order  d  November  1631  (Ora.  Can.  36),  which  is  now 
repealed;  and  this  case  is  governed  by  the  General  Orders  of  the  8th  of  May  1846. 
By  the  16th  Order,  article  33  ^Ord.  Can.  287),  where  there  are  sereral  Defendants, 
A  Plaintiff  may,  after  answer  ana  before  replication,  at  any  time  within  four  weeks 
•after  the  last  answer  is  deemed  sufficient,  obtain  an  order  of  course  to  amend.  The 
expressions  "  the  last  answer  "  and  "  the  last  of  sereral  answers  "  in  the  66th  Order 
(Ord.  Can.  308)  and  the  16tii  Order,  article  33,  hare  been  held  to  mean  the  last  of 
the  several  answers  filed  by  sereral  Defendants ;  DaUm  r.  Salter  (7  Bearan,  686). 
Here  then  Lewis's  first  uiswer,  being  found  insufficient,  must  be  considered  as  no 
answer;  and  this  order  to  amend,  having  been  obtained  within  four  weeks  after  the 
last  of  the  uiswers  was  to  be  deemed  sufunent^  is  rc^lar.  Tlie  66th  Order  aUows 
■one  order  to  amend,  after  the  last  of  sereral  answers. 

Thx  Master  of  tbe  Bolib  [Lord  Langdale].  The  question  is  not  whether  the 
Plaintiff  is  entitied  to  a  second  order  to  unend,  but  whether  he  is  entitied  to  a  second 
'Order  of  tewm  for  that  purpose. 


V.  fTriffkt,  10  Bear.  234.) 
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The  66th  Order  jKovides,  that  "  one  order  of  course,  for  leave  to  amend  a  aa 
the  Plaintiff  may  be  advised,  may  be  obtained  by  the  Plaintifff  at  any  time  before 
filii^  (or  UDderti^iig  to  file)  a  rejdioation,  and  within  four  wiseka  after  the  answer 
or  the  last  of  sBTwaT  answers  is  to  be  dennad  sufficient ;  bat  no  fnrtiier  ordw  of 
oonrse  for  leave  to  amend  a  bill  is  to  be  Kianted  after  an  anaww  has  been  filed,  unleia 
in  the  case  provided  for  by  Order  66,  which  66th  Order  does  not  [STCT]  apply  to> 
case.  Therefore  the  66th  Order  may  be  taken  as  absolute,  and  without  the 
exception.  Here  an  answer  has  been  filed,  and  leave  has  been  given  to  amend  fay 
an  order  of  course,  and  the  bill  has  been  amended,  and  after  that,  another  answer  hu- 
been  put  in,  and  then  a  second  order  of  course  to  unend,  as  the  I^aintiff  may  be 
adviaed.  la  not  this  a  "  further  order  of  cooiw  "  to  amend  after  "  one  ocder  (£ 
course  "  for  leave  to  amend  t 

It  is  sfud,  Uiat  this  construction  is  inconsistent  with  Order  16,  article  33,  which 
is  in  these  terms : — "  In  cases  where  there  are  several  Defendants  who  do  not  joiar 
in  the  same  answer,  the  Plaintiff  may,  after  answer  and  before  replication,  &c.,  at- 
any  time  within  four  weeks  after  the  last  answer  is  found  or  deemed  to  be  sufficient^ 
obtain  one  order  of  oonrse  for  leave  to  amend  his  lull."  These  orders  are  to  be  read 
in  connection  with  eaoh  other.  The  16th  Order,  article  33,  entitles  the  Plaintiff  ta 
"  one  order  of  course ; "  and  the  66th  Order  idso  allows  one  such  order,  and  says, 
that  no  further  order  of  course  for  leave  to  amend  is  to  be  granted  after  an  answer 
has  been  filed,  unless  for  the  purpose  of  rectifying  a  clerical  error. 

I  have  not  the  least  doubt  that  this  order  is  irregular ;  and  I  take  the  liberty  of 
saying  that  gentlemen  had  better  construe  the  words  of  the  recent  General  Orders- 
without  reference  to  the,  old  ones,  for  difficalty  is  genenlly  created  by  making  a 
comparison  between  the  two. 

I  must  discharge  tjiis  order  wi^  costs ;  but  the  Pluntiff  will  not  be  precluded 
obtaining  another  order  to  amend  upon  a  proper  special  application. 

Note.— See  Smlejf  v.  Fawcett,  10  Beav.  190. 

£276]  Jamhs  v.  Irving.  James  v.  Gbonow.  Mm/  29,  1847. 

A  testator  bequeathed  an  annuity  to  l>.,  and  to  A.,  B.,  and  C.  his  residue,  to  be 
equally  divided,  &c ;  except  the  Swansea  Canal  shares,  which  were  not  to  be  sold 
till  after  the  deatii  of  D.   Held,  that  the  Swansea  C^al  shares  passed  by  the 

residuary  gift. 

The  testator,  amongst  other  annuities,  gave  and  bequeathed  to  Elizabeth  Barry 
£60  a  year  for  her  life,  and  proceeded — "  I  give  and  bequeath  to  the  above-named 
Mr.  David  Lewis,  Louisa  Barry,  and  Caroline  Barry,  all  and  everything  real  and 
persooal  that  I  may  die  possessed  of,  to  be  equally  diridsd  between  them,  until 
Caroline  Barry  arrives  at  the  a^e  of  twen^-one  years,  except  the  Swansea  Canal 
shares,  which  are  not  to  be  ^ola  tiU  after  the  death  of  Elizabeth  Barry.  All  the 
plate  and  books  ^t  I  may  die  possessed  of  to  be  equally  divided  betwixt  them ;  and 
in  case  that  one  or  two  of  the  above-named  Mr.  David  Lewis,  Louisa  Barry,  and 
Caroline  Barry  should  die  before  Caroline  arrives  at  the  age  of  twenty-one  years,  the 
whole  to  go  to  the  survivors  or  survivor." 

A  question  arose  whether  the  testator  had  by  his  will  made  a  disposition  of  the 
Swansea  Canal  shares  in  favour  of  the  residumr  legatees. 

Mr.  Eindersley  and  Mr.  Freeling,  for  the  Plaintiffs. 

Mr.  Stinton,  for  a  Defendant. 

Mr.  Elderton  and  Mr.  Prior,  for  the  next  of  kin,  contended  that  the  will  should 
be  read  thus :  "  I  bequeath  all  and  everything,  &c.  (except  the  Swansea  Canal  sbarea 
which  are  not  to  be  sold,  &a)  "  to  the  alwve-named  Mr.  David  Lewis,"  &c  ;  and 
that,  by  the  true  [277]  constmotion  of  the  will,  there  was  no  gift  of  the  Canal  shares* 
which,  being  undispcned  of,  belonged  to  the  tMtator's  next  of  kin. 

The  Mi^TBR  of  the  Boli^  [Lord  Longdale].  The  exovp^oa  was  for  a  particular 
purpose,  namely,  merely  to  postpone  the  sue.  I  think  the  Canal  shares  belong  to 
the  residoaiy  legatees. 
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[277]  Blknkinbofp  v.  Blxnxinsoff.  Dte.  1,  1846. 

[Fot  odier  proeeediDga,  ae»  rekmaim  in  note,  60  S.  R  037.] 

A  bill  was  filed  i^nst  A.  and  B.  (a  solicitor)  to  set  aside  a  oonveyanoe  from  A.  to 
B.,  made  peDdine  a  suit  in  the  Ecclesiastical  Court,  in  order  to  defeat  the  PlaintiflTs 
right  by  his  answer,  admitted  the  possession  of  certain  documents,  and 
stated  the  suit  had  been  wholly  conducted  a  proctor,  and  that  he,  K,  had  acted 
as  solicitor  lev  A.  in  tiiat  suit^  so  far  as  A.  had  employed  a  sdicitor  thenin,  but  he 
made  no  ease  tor  exemption  from  productaon.  On  a  motion  fur  producticm,  B.  was 
allowed  to  file  an  affidavit  in  aicC  and  he  thereby  stated,  in  addition,  that  be  had 
been  and  was  still  A.'b  aolicitor,  so  far  as  he  bad  a  solicitor,  and  was  consulted  b^ 
him  as  regarded  the  proceedings  in  the  Ecclesiastical  Court ;  that  the  letters  in  his 
possession  were  written  by  A  to  him,  as  such  his  solicitor,  and  that  the  same  were 
private  and  privileged  communications  made  by  A  to  B. ;  that  oases  for  the  opinion 
of  counsel  were  prepared  by  him,  as  such  solicitor  of  A,  and  the  opiaions  taken, 
for  th»  purpose  of  advising  A  and  B.  with  r^ard  to  the  proceeding  in  the  Eoclesi- 
asdcal  Cotut^  and  that  toe  documents  relatmg  to  the  Ewslesiashcal  Court  came 
into  his  possessi(Hi  as  solicitor  of  A.  Held,  that,  upon  the  answer  alone,  the 
documents  wwe  not  privileged,  but  tiiat  on  the  answer  and  affidavit^  the  Plaintiff 
was  nob  entitled  to  weir  production. 

This  was  a  motion  for  Uie  production  of  documents. 

The  nature  of  the  case  was  as  follows: — In  March  1641  the  Flaintifi^  Mrs. 
Blenkinsopp  instituted  proceedings  in  the  Ecclesiastical  Court  against  the  Defendant 
her  husband,  for  a  divorce,  and  pending  the  proceedin|^  she  obtained  an  order  for 
the  payment  to  her  by  her  hasbiuid  of  alimony  and  certain  costs.  Ultimately,  in 
■Jannary  1844,  she  obtained  a  final  sentence  of  divorce. 

(278]  She  was  unable  to  obtain  ^oayment  of  the  alimony  and  coats,  and  a  seques- 
tration issued ;  but  this  was  rendered  ineffectual  by  a  conveyance  which  the  Defendant 
had  executed  pending  the  proceedings.  By  this  deed,  dated  September  1842,  Mr. 
Blenkinsopp  conveyed  all  his  real  and  personal  estate  to  Trotter  (a  solicitor)  and 
Fenwick  upon  certain  trusts. 

Id  1846  Mrs.  Blenkinsopp  filed  this  bill  M;ainst  her  husband,  and  against  Trotter 
and  Fttiwick,  to  set  aside  the  deed  as  frauduMnt. 

The  bill  oont^ned  ^is  statement : — "That  Trotter  ^who  has  always  acted  as  tiie 
tt^dtor  of  the  Defendant  Blenkinsoim  in  the  eooleaiastioal  suits,  and  who  now  acta 
as  such  solicitor),  has  furnished  the  solicitors  of  the  PUintiff  with  a  oapy  of  the  said 
alle^d  deed,"  &c. 

The  Defendants  Trotter  and  Fenwick  joined  in  one  uiswer,  and  the  Defendant 
Blenkinsopp  answered  separately. 

Trotter,  who  was  a  solicitor,  stated,  "  that  for  a  few  years  previous  to  the  com- 
mencement of  the  ecclesiastical  suit,  he  was  employed  by  Mr,  Blenkinsopp  as  his 
eolicitor,  in  matters  of  business  relating  to  his  property  in  the  neighbouniood  of 
Bishop  Auckland ;  and  that  when  the  said  suit  was  commenced,  Mr.  Blenkinsopp 
■consulted  him  as  to  the  course  he  should  adopt  therein,  and  that  he  thereupon 
-advised  Mr.  Blenkinsopp  to  awant  a  raoetor  to  oonduot  his  defence  to  the  said  suit, 
which  Mr.  Blenkinsopp  acccvdingly  did;  and  that  the  said  suit  had,  throughout, 
been  wholly  conducted  and  managed  on  behalf  of  Mr.  Henkinsopp  by  the  proctor 
•appointed  and  employed  by  him  for  that  ptirpose,  so  far  as  the  same  had  been 
defended,  but  that  he,  Trotter,  only  com-r279l-muDicated  with  such  proctors  when 
requested  to  do  so ;  and  that,  so  far  as  Mr.  Blenkinsopp  had  employed  any  solicitor 
in  the  said  suit,  he.  Trotter,  had  always  acted,  and  npw  acted,  as  we  soHmtor  of  the 
«aid  Defendant,  Mr.  Blenkinsopp^  in  the  said  suit." 

Trotter  and  Fenwick  admittM  that  they  had  in  tiieir  possession  certain  documents 
specified  in  the  schedules. 

Trotter,  who  had  been  permitted  to  make  an  affidavit  in  aid  of  his  answer, 
thereby  stated,  that  among  the  documents  in  the  third  schedule  to  the  answer  of 
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hiniBelf  and  Fenwick,  were  a  bundle  of  letters  written  to  tbe  Defendant  Trotter 
relative  to  the  trust,  during  the  years  ld43,  1844,  1845,  and  1846 ;  also  a  bundle 
of  letters  relative  to  the  suit  in  the  Eoolesiastieal  Court ;  two  cases  and  t^e  oiHnioDa 
of  Mr.  Tinney  thereon ;  documents  and  papers  also  relating  to  the  suit  in  the 
Ecdesiasfcioal  Gouit.  And  he  said,  that  he  was  (as  in  his  answer  was  stated)  st^icitor 
to  the  Defendant  KenkiDsopp  in  matters  relating  to  his  property,  situate  near  ESshop- 
Auokland,  for  some  yean  pnor  to  the  |»tKieedmgs  in  the  Eodedbufeica]  Ccnirt,  and 
tiiat  he  was  still  such  solicitor,  and  was  also  bis  solicitor,  so  far  as  the  Defendant 
Blenkinsopp  bad  a  solicitor,  and  was  consulted  by  him  as  rewarded  the  prooendings- 
in  the  Koclesiastical  Court.  That  the  bundles  of  letters  wholly  consisted  of  letters- 
written  to  him  by  the  Defendant  Blenkinsopp,  as  such  his  solicitor  as  aforesaid, 
and  that  the  same  were  private  and  privileged  communications,  made  by  the 
Defendant  Blenkinsopp  to  him ;  that  the  cases  were  prepared  by  him,  as  such, 
solicitor  to  the  Defendant  Blenkinsopp  and  his  said  trustees  Fenwick  aod  Trotter^ 
and  the  opinions  were  taken  by  him,  for  the  purpose  of  advising  Blenkinsopp, 
Fenwick,  and  Trotterjas  duoh  solicitor)  with  regard  to  t^e  proceedings  in  th& 
Ecclesiastical  Court  C28Q]  And  he  added,  that  the  documents  and  papers  relating^ 
to  the  Ecolesiastioal  Court  were  documents  which  came  into  bis  possession  as  th» 
adicitor  of  the  Defendant  Blenkinsopp  as  aforesaid. 

Mr.  HenMnsopp,  by  his  answer  (which  however  was  not  allowed  to  be  read 
against  tiie  other  Itofencbmts  (10  Beav.  142) ),  denied  that  Trotter  had  always  acted, 
or  that  he  then  acted,  as  his  solicitor  in  tbe  said  suit,  and  he  stated,  that  Mr.  BurrelC 
Mr.  Ashwith,  and  Mr.  Nelson  conducted  the  ecclesiastical  suit  on  bis  behalf;  and 
that  he  himself  instructed  the  said  proctors,  and  did  not  communicate  with  or  instruct- 
tfaem  through  Trottor,  although  he  sometimes  applied  to  Trotter  for  information, 
and  he  said,  that  he  had  employed  Trottor  in  matters  connected  with  his  property,, 
situate  near  the  place  of  business  of  Trotter,  and  that  he  had  employed  other  sohcitors- 
for  matters  relating  to  property  not  near  such  place  of  business,  and  that  Trotter  wa»- 
not  his  solicitor  in  this  suit. 

Mr.  Turner  and  Mr.  Olasse,  in  support  of  the  motion  for  production.  The 
Defendant,  who  admits  the  possession  <A  aoouments  relating  to  the  questions  between 
the  parties,  is  bound  to  produce  them,  unless  he  can  make  out  a  case  of  privilege. 
Here  it  does  not  appear  that  the  letters  were  written  pending  any  litieation,  nor 
does  it  appear  that  Trotter  acted  as  the  solicitor  of  Mr.  Blenkinsopp  in  the  proceed- 
ings in  the  Eoclesiastical  Court ;  he  only  alleges  that  he  was  solicitor  "  so  far  as  the- 
Defendant  Blenkinsopp  had  a  solicitor."  He  might  have  acted  merely  as  a  friend, 
in  which  case  the  communications  would  not  have  been  privileged ;  GTemkao  v.  Kin^ 
(1  Beavan,  137).  As  to  the  cases,  t^ey  were  not  stated  with  reference  to  this  suit, 
and  are  not  protected. 

[281]  Mr.  Kindersley,  coKtrit,  argued,  that  it  was  not  necessary  to  shew  that  the 
documents  came  into  existence  pendinja;  this  suit,  and  that  they  were  sufficiently 
privileged  if  stated  to  be  communications  between  solicitor  and  client,  in  mattora- 
withitt  the  ordinuy  scope  of  a  sob'eitor's  duty.  (See  ff0irntff  Clobenf,  I  PhilUps,. 
91,  Garpmaa  v.  Poau,  lb.  687,  and  Beeee  v.  Trye,  9  Beav.  316.) 

[Ths  Mabtkr  of  ths  Roxxs.  The  difficulty  is,  that  the  party  is  both  solicitor 
and  trustee :  he  may  be  entitled  to  privilege  in  one  character  and  not  in  the  other. 
How  is  the  Court  to  deal  with  such  a  easel]  (1) 

The  statement  of  the  Defendant  is  such  as  to  entitle  him  to  the  ordinary  privilege,, 
besides  which,  no  order  for  production  can  be  made  against  a  trustee  or  solicitor,  in 
the  absence  of  his  eestui  que  hvst  or  client. 

Mr.  Turner,  in  reply. 

Storetf  V.  Lord  Qwrge  Lmnox  (1  Keen,  341,  and  1  MyL  &  Cr.  525)  was  also- 
referred  to. 


(1)  In  Few  V.  fi^umy,  a  Defendant  filled  the  character  of  solicitor  only,  and 
afterwards  the  doable  cliaracter  of  trustee  and  solicitor  for  others ;  and  it  was  held 
by  Lord  Lyndhurst  (March  18th,  183&)  that  he  was  bound  to  produce  all  th» 
documents  and  communications  between  him  and  his  client,  except  those  whiclk. 
bad  taken  place  pending  the  litigation. — MS. 
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Thz  Mastsr  or  thk  Bolus  [Lord  Langdsle].  This  bill  is  fil«d  lor  the  purpo89 
of  makiiig  Uie  prooew  of  aaotner  Court  effective  agunst  the  property  of  the 
Defendaot  Mr.  Bleokiiuopp.  Pending  the  prooeedings  in  the  Eoctesiastioitl  Court, 
he  has  alienated  his  property,  as  it  is  sai^  fraudulently,  and  the  Plain-[38^tiff 
k  clearly  entitled  to  a  diaeovery  to  niake  out  the  fraud.  The  Plaintiff  has  nothing 
to  do  with  the  advice  from  time  to  time  given  as  to  the  proceedings  in  the  case^ 
which  led  to  a  sentence  agunst  the  Defendant,  for  the  Deteodant  is  not  accused  of 
$ny  nuBoonduot  in  tiie  conduct  of  his  caae,  but  of  frauduleatty  withdrawing  hi» 
proputy  frtna  the  op«Btion  of  the  procets  of  that  Court 

The  bill  charges  that  the  Defmdants  have  p^wrs  relating  to  the  matters  therein- 
before atMed  and  charged ;  that  is,  I  presume,  reutang  to  the  oonoootion  cd  the  deed, 
and  not  to  the  proceedings  in  the  suit.  The  insieta,  that  by  making  Trotter 
a  trustee,  he  beouae  an  instrument  in  the  fraud  of  which  Blennnsopp  is  accused. 
He  desires  to  conceal  the  facta,  or,  in  other  words  better  sounding,  to  have  protection, 
and  for  that  purpose  he  says,  he  was  employed  in  the  character  of  solicitor.  He  puts 
it  in  this  way :  "  I  was  emj^yed  by  Kenunsopp^  and  am  still  employed  by  bim  in 
relation  to  the  turoperty  in  question :  be  consulted  me  what  was  to  be  done  in  relation 
to  the  suit  in  the  Eoofesiastical  Court :  I  advised  him  to  consult  a  proctor ;  and  so 
far  as  there  was  a  solicitor,  I  was  emidoyed."  My  opinion  is,  tJut  if  the  matter 
had  rested  on  the  aoawer  alone,  the  productira  ought  to  have  been  ordered. 

But  in  Uiis  state  of  things,  he  desires  to  file  an  affidavit,  a  proceeding  which  the 
Court  has  for  wma  rears  allowed.  He  aoeoidinjd^  files  an  affidavit,  m  which,  I 
thin^  he  doei  shew  that  he  was  empUiyed  as  a  swicitor.   He  was  employed  to  get 

opinion  of  ooonael,  in  relation  to  the  jnoeeedings  in  the  Eoclesiaedcal  Court. 
This  was  not  an  nnneoesaary  proceeding,  for  the  opinion  may  have  been  extremely 
useful  and  of  oonsiderable  advantage  to  t^e  client.  Thinking  it  would  be  a  bara 
083]  ccmsta'uction  to  say,  tliat  he  was  not  employed  in  his  character  of  solicitor, 
I  cannot  nkake  an  order  for  the  production  of  these  dooumenta. 

I  never  allow  concealment,  or  what  is  termed  "  protection,"  without  taking  I 
may  be  suppressing  valoaUe  information ;  but  rules  have  been  established  by  higher 
aathority  wan  mine,  on  the  belief  that  .such  protection  is  necessary,  and  I  must 
adhere  to  them. 

It  is  not  improbable  that  every  letter  has  reference  to  the  relation  of  solicitor 
and  elient,  and  yet  some  of  i^em  may  have  relation  to  tlie  preparation  of  the  deed, 
aa  to  which  the  I>efendant  would  not  be  entitled  to  protection.  The  facta,  however, 
can  only  be  got  at  by  the  exanunation  of  Trotter  on  an  amended  bill. 

KoTX. — ^An  order  for  productioi  was  afterwards  made  by  the  Lord  Chanoellor, 
bat  under  difforent  oircumstanoea. 


[281]   In  re  Habpeb  &  Fabby  Jones.   Jan.  18,  20,  22,  May  3,  1847. 

An  application  for  taxation  of  a  bill,  made  fourteen  months  after  its  delivery,  and 

before  payment,  refused,  there  being  no  "  special  circumstances." 
A  client  gave  hia  aidicitor  a  promissory  note,  and  signed  a  memorandum  of  settlement. 

The  Court  was  strongly  inclined  to  think,  that,  under  the  oiroumstanoes,  it  ought 

to  be  deemed  to  amount  to  payment 
The  lapse  of  twelve  montiia  between  the  time  of  payment  of  a  bill  of  coats  and  the 

presentation  of  a  petition  for  its  taxation  precduoes  taxation  under  the  Act 

This  was  a  petition  for  the  taxation  of  a  bill  of  costs.  It  was  presented  fourteen 
months  after  the  bill  had  been  delivered,  and  more  than  twelve  months  after  a 
promissory  note  had  been  given  for  the  amount.  The  first  question  was,  whethei 
the  giving  of  the  promissory  note  under  the  circumstances,  amounted  to  payment; 
and,  secondly,  whether  there  existed  sufficient  "  special  circumstances "  to  authorise 
the  taxation,  after  bo  great  a  delay. 

Mr.  Turner  and  Mr.  Glasse,  in  support  of  the  petition. 

Mr.  Boupell  and  Mr.  C.  Hall,  amM. 
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Mr.  Turner,  in  reply. 

Sayer  v.  IFagstqf  (5  Beavan,  416),  JVobv  t.  Morion  (6  Beavan,  448),  /«  n  MI4 
(4  Beavan,  309),  BarweU  v.  Brooks  (6  Bearan,  121),  1%  r«  XFUtam&e  (8  Bearan,  140), 
6  &  7  Vict.  OL  73,  u.  37  aud  40,  were  cited. 

Thx  Mastir  of  thb  Bollb  said  he  voold  oousider  the  affidavitB,  and  he  reserved 
fais  judgment. 

May  8.  Thx  Mastsb  or  ths  Bolu  (Xord  I^mgdale].  The  patttion  in  this 
case  is  presented  by  Jdtn  Franeis  Beyooids,  and  it  prays  for  the  datirery  and 
for  taxation  [286]  of  the  bills  of  oosts  of  Messrs.  Harper  A  Vaxry  Jones  against 

the  Petitioner. 

The  bills  appear,  in  fact,  to  have  been  delivered  on  the  29th  of  November  1844. 
The  petition,  which  was  bro^ht  on  for  a  rehearing,  and  whioh  has  beoi  reheard,  was 
not  presented  till  the  5th  of  February  1846,  being  fourteen  montiis  after  the  delivery 

of  the  bills. 

The  Bespondents  allege,  that  the  bills  delivered  on  the  29th  of  November  1844 
were  paid,  or  ought  to  be  deemed  to  have  been  paid,  on  the  14th  of  January  1845, 


further,  that  even  if  the  bills  ong^t  not  to  be  deemed  to  have  been  paid  in  Jaouaiy 
1845,  there  are  not  in  the  case  any  speeial  drenmstaoces,  by  which  tne  Court  dioala 
be  induced  to  direct  taxation,  so  rang  after  the  delirerv  d  the  bills. 

The  Petitioner  was  tiie  ovnw  of  property,  whitm  was  subject  to  great  incum- 
brances, and  could  not  be  properly  sold  otherwise  than  under  the  decree  of  this 
Court.  In  the  suits  which  were  instituted,  orders  were  made  for  the  taxation  of 
costs ;  but  the  Bespondents  did  not  procure  them  to  be  taxed,  and  costs  whioh  were 
not  costs  in  the  cause  became  due  to  them,  and  there  was  a  cash  account  pending 
between  the  Petitioner  and  the  Kespondents. 

The  Petitioner  having  requested  the  Respondents  to  deliver  to  him  tiieir  bills  of 
costs,  incurred  in  the  suits  and  transactions,  and  their  account  of  money  paid  and 
disbursed  by  them  on  his  account,  they  sent  to  him  the  bills  and  account  on  the  29th 
of  November  1844.  With  the  bills  and  acooimts  they  addressed  and  sent  to  the 
Petitioner  a  letter  as  foOows : — "  Dear  Sit, — ^We  at  C2M(]  length  send  yon  our  bills 
and  aooounfes  in  all  your  business,  and  we  shall  be  {^ad  to  affora  you  any  ezpluiaticn 
in  our  power.  You  had  better,  we  submit^  let  Mr.  Menlove  \ook  over  tlie  bills,  and 
we  shaft  be  hapOT  to  meet  you,  in  any  way,  where  he  considers  any  overcharges  to 
be  made,  if  any  there  are,  of  which  we  are  not  aware.  The  taxing  of  the  bill  would 
cost  4  per  cent.,  and  therefore  they  have  not  been  taxed,  but  it  is  oompetant  for  yoa 
to  do  so.  You  must  consider  whether  you  will  sell  or  borrow  on  mortgage,  for  the 
drafts  at  bankers  are  exceedingly  expensive  afiairs." 

The  Mr.  Menlove  mentions  in  this  letter  was  a  solicitor  in  practice  at  EUesmere, 
and  the  brother-in-law  of  the  Petitioner.  He  was  one  of  the  Plaintifh  in  one  of  the 
Buits  whioh  had  been  prosecuted,  and  had  taken  an  interest  in  the  proceedings. 

Whatever  may  have  been  the  view  with  which  the  Respondents  referred  to  the 
costs  of  taxation,  they  were  just  and  prudent  to  recommend  the  Petitioner  to  obtain 
the  advioe  and  assiatanee  of  a  professional  friend  and  relative,  and  to  inform  the 
Petitioner,  that  it  was  competent  to  him  to  get  the  bills  taxed. 

The  bills  thos  ddivered  on  the  29th  of  November  remained  in  the  hands  of  the 
Petitioner  and  his  friends  for  about  five  weeks. 

The  Petitioner  seems  to  have  kept  them  in  his  own  hands  for  about  three  weeks. 
He  Bays,  that  on  the  19th  or  20th  of  December,  he  gave  them  to  Mr.  Menlove,  and 
requested  him  to  look  at  them ;  that  Menlove  kept  tnem  till  the  24th  of  December, 
and  then  returned  them,  stating  that  he  had  not  been  able  to  examine  them. 
However  this  may  have  been,  the  bills  might  have  been  [287]  examined  by  this 

fentleman  (who  was  a  solicitor),  on  the  behalf  of  the  Petitioner,  his  brother-in-law. 
f  they  were  not  examined,  it  was  not  through  any  neglect  or  misoonduet  of  the 
Respondents. 

The  Renwndents  state  tbat^  on  the  24th  of  December,  the  Petitioner  and 


Respondents ;  that  Menlove  then  stated,  that  he  had  gone  through  the  bills  and 
accoontsi  sad  they  were  perfeotiy  satisfactory  uid  correct.   That  at  tibis  meeting 
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the  Petitioner  expressed  no  dissatisfaotion  with  the  bills  or  with  the  Respondents,  but 
insbructed  Uie  Rnpondents  to  prepare  his  wilL 

This  meeting  m  the  2ith  of  Deoembstr  is  not  meutioiiad  1^  the  Petitioner  in  his 
tint  eifidATit;  Dat»  in  a  sabseqnent  affidavit  of  the  Petitioner  and  Henlore^  tite 
naeting  is  not  denied,  tiunigfa  Mr.  Meniore  denies,  that  he  ever  stated  tiw  Irilla  and 
aeeounts  to  be  satisfactoix,  and  says,  that  he  did  not  enmine  them  witik  a  view  to 
report  on  the  ooireetness  and  propriety  of  the  charges  therein. 

From  the  evidence,  I  do  not  think  It  distinctly  proved,  that  the  biUa  were 
approved ;  bat  it  appears  to  me,  that  at  the  distance  ^  more  tiian  tiiree  weeks  after 
ue  lulls  had  been  delivered,  and  when  the  means  oi  payment  were  under  ooa- 
aideration,  no  fault  was  found  with  them. 

Again,  on  the  27th  of  Deoonber,  another  meeting  took  p|eoe  between  the 
Petitioner  and  the  Respondents.  This  meeting  was  attended  by  Edwacd  Lewis,  the 
father  of  the  Petitioners  wife,  and  Robert  Lewis,  her  brother,  and  an  aooount  of  the 
gums  due  oa  mortgage  of  the  Petitioner's  estate,  which  had  been  .sent  to  the  Petitioner 
rS8ff|  on  the  29u  of  November,  was  prodoeed,  witii  the  addition  of  items,  in  the 
umnrritin^  of  Menlove.  Amongst  the  itema  so  added,  was  ike  ram  <rf  ^428,  6s.  Od., 
the  sum  claimed  to  be  due  hy  the  Respondents.  At  tiie  meeting  it  was  agreed  that 
the  Petitioner's  estates  should  be  sold,  and  the  Respondents  say,  that  it  was  agreed, 
that  tiie  proceeds  of  the  sale  should  be  applied  in  ^yment  of  their  balance.  No 
diaeatiirfaction  was  expressed  at  the  bills,  and  t^e  Petitioner  executed  the  will,  which 
had  been  prepared  pursuant  to  his  instructions  given  on  the  24th. 

On  the  Slst  of  December  there  was  a  meeting  between  the  two  Lewises  (the 
father  and  brotiier-in-law  of  the  Petitioner) ;  and  the  Respondenta  agreed  to  deduct 
the  sum  of  £128,  Ss.  5d.  from  the  amount  of  their  bill,  and  thus  reduce  their  demand 
upon  tiie  Petitioner  to  X3300 ;  and  it  seems  to  have  been  anmnged,  that  there  should 
be  another  meeting  on  the  14th  of  Jannaiy,  and  (as  the  Reanondents  say)  that  tiie 
Petitimw  shonld  uen  sigtt  an  approval  of  aooount  aa  renaered,  and  aUo  give  tiie 
Bamondenta  some  aeeurity  for  the  balance  dtie  to  them. 

From  the  amount  of  their  demand,  from  tihe  Inll  tvansaetitnis  in  which  he  w$a 
involved,  and  the  Petitioner's  want  of  money,  I  think,  that  the  Petitioner  was,  to 
some  extent,  in  the  power  of  the  Respondents ;  but,  having  regard  to  the  manner  in 
which  they  proceeded,  to  the  time  which  elapsed,  to  the  reference  to  Menlove,  to  the 
conferences  with  the  Petitioner's  friends,  and  to  the  postponement  for  a  fortnight 
after  the  31st  of  December,  I  do  not  think,  that  the  Respondents  were,  at  that  time, 
misconducting  themselves  towards  the  Petitioner,  or  exercising  any  undue  pressure 
upon  him.  Thaj  wrote  at  the  foot  of  the  aooount  a  memorwunim  to  the  [289]  effect 
following: — "December  31,  1844. — I  have  perused  the  foregoing  aooount,  and  tiie 
same  and  also  the  biUs  of  costs  therein  charged  have  been  carefully  jgone  tiirough  by 
my  friend  and  lHt>thaMn>iaw  BAr.  William  Edward  Menlove,  soJuitor ;  and  we  are 
both  perfectiy  satisfied  that  tiw  same  is,  in  every  respect,  correct  and  fidrly  chaiged, 
leaving  a  balance  of  dC3428,  5b.  5d.  due  from  me  ;•  but  Messrs.  Harpw  &  Ymy  Jones 
have  consented  to  receive  the  sum  of  JE3300  in  discharge  thereof." 

For  some  reason  which  is  not  explained,  and  on  the  7th  of  January  1845,  Edward 
and  Robnt  Lewis  left  at  the  office  of  the  Respondents  the  bills  of  costs  which  had 
been  delivered  to  the  Petitioner  on  the  29th  of  November  1844 ;  and  on  the  14t^  of 
January  1846  the  parties  met,  according  to  the  appointment  previously  made. 

The  Respondents  had  reduced  their  balance,  including  toe  amounts  of  all  their 
IriUs  of  costs,  to  the  sum  of  X3300;  and  the  Petitiraer  made  and  gave  to  the 
ReapondcoitB  a  promissoiy  note  to  the  effect  following  viz. : — 

"£3300.  B^ley,  31st  December  1844.  I  promise  to  pay  to  Messrs.  Harper  & 
Parry  Jones,  or  tueir  order,  t^e  sum  of  £3300  with  Uwful  interest,  on  demand,  for 
value  reeeived.   As  witness  my  hand,  John  F.  Retnouis." 

He  aiso  signed  a  memorandum  as  follows : — Memorandum.  In  oonaideration  of 
Messrs.  Harper  &  Parry  Jones  having  accepted  my  promissory  note  for  £3300,  in 
discharge  of  the  balance  due  to  them,  1  hereby  undertake  that  tiiey  shall  have  a  lien 
on  all  my  [2D0]  real  estates.   Aa  witmess  my  band,  this  14th  day  of  Jantuuy  1846." 
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The  first  memoranduiiif  whiofa  hsd  been  writtiui  at  t&e  foot  of  Uie  aoeoant,  was 
not  Bimed  the  Petitioner.  The  Respondents  say,  it  vonld  have  been  signed,  bat 
that  Ute  Petitioner  had,  inadrertentlr,  left  it  aA  his  honae  at  Ba^y.  The  Petitioner 
denies  Uiat  he  said  so^  and  strears,  tnat  it  was  not  his  intention  to  sign  it;  and  be 
fiirther  says,  that  he  waa  induced  to  ugn  the  prcMiissOTy  note  and  the  memonuidam 
of  lien  by  threats  and  intimid^on. 

On  oonnderation  of  the  aflBdavits  vhieh  have  been  filed,  aad  in  the  abaenoe  of 
an^  affidavit  from  Edwaid  and  Robert  Lewis,  I  think  that  then  is  no  soflSdent 
endence  to  support  the  Petitioner's  alle^tions  of  threats  and  intimidation ;  and  I 
strongly  incline  to  t^nk,  that  the  promissory  note  and  memorandnio,  given  under 
the  oiroumstances  of  this  case,  oueht  to  be  deemed  to  amount  to  payment  of  tiie  bills 
of  costs,  and  if  so,  the  lapse  of  a  year,  between  the  time  otf  payment  and  the 
preeentation  of  his  petition,  would  preclude  tfae  Petitioner  from  any  ri^t  to  tax  the 
bilhi  under  the  Act  of  ParUantent  But  supposiiu;  that  ^e  transactitm  did  not 
amount  to  payment,  it  would  still  be  a  question,  wither,  after  so  long  a  time  after 
tfae  delivery  of  the  biUst  tiiere  are  any  qieieial  <HrGumstances  which  woiud  ratitle 
Petitions  to  have  them  taxed ;  and  I  am  <rf  opinim  that  there  are  not 

Thm  are  many  complaints  of  items  contamed  in  the  oaab  accounts,  so  many  and 
ci  such  a  nature  wat  it  is  not  satisfiaotory  to  suppose  th^  they  may  not  undergo  a 
further  investigation.  But  in  the  bills  of  costs  delirered  on  the  39u  ot  November 
1844,  and  not  returned  till  the  7th  of  January  1845,  there  is  not  one  item  which  is 
[291]  made  the  subject  of  specific  complaint,  nor  any  alle^tiou  that  the  return  ol 
the  bills  had  prevented  the  Petitioner  from  specifyinff  particular  eirora ;  and  it  was 
stated  in  the  argument,  and  not  denied,  that  ^e  bills  had  been  given  haok  to  the 
Petitioner  in  February  1846. 

There  having  been  «nple  opportunity  to  examine  the  bills  to  discover  the  over- 
eharges,  if  any,  which  diey  might  contain,  and  to  procure  taxation,  and  thwe  being 
in  the  petition  no  statement  of  speoifio  errors,  I  think  that  the  obh&c  oiroumstajices  of 
tiie  case  ought  not  to  be  considered  as  special  eircumstaoees,  anthoriaing  me  to  (Htier 
taxation  uiraer  the  Act  of  Parlisment. 

I  must,  therefore,  dtsnusa  this  petition.  I  shall  do  it  without  ooats.  The  Inlla 
oug^t,  in  my  opinion,  to  have  been  taxed  under  the  orders  in  tkt  oanaa. 


[392]  LooKHABT  «.  Habdt.  Thomas  «.  Habdt.  Nxwhan  v.  Habdy. 
Hardt  v.  Lookhabt.  Monk  7,  1847. 

Four  suits  were  ccmacdidated,  uid  the  conduct  given  to  the  Plaintiff  in  one  of  Uum, 
who  waa  a  devisee  uid  l^tee.  Held,  that  he  waa  entitled  to  his  extra  coata  which 
he  had  propra-ly  incurred  m  the  prosecution  oi  the  decree. 

A  testis  having  an  estate  subject  to  a  mortgage  bearing  interest  at  6  pw  cent- 
devised  it  toK,  "he  paying  the  mortgage  thereon; "and  he  beqneathra  to  the 
mortgagee,  through  his  executor,  £2000  to  exonerate  the  estate.  The  UKMrtgagee 
foreclosed,  and  it  having  been  decided,  that  tiie  devisee  was  entitied  to  the  £2000^ 
it  was  held  that  he  was  entitled  to  interest  thereon  after  the  rate  of  3,  and  not  6, 
per  cent. 

This  case,  reported  ante  (9  Beavan,  379),  was  again  mentioned  to  the  Court  as  to 
the  costs,  when 

Mr.  Kindersley  and  Mr.  Lloyd  stated,  that  the  above  four  causes  had  been  con- 
solidated and  one  decree  made  in  them,  and,  by  an  order  of  the  Court,  the  prosecution 
of  the  decree  had  been  given  to  the  Plaintiff  Lockhart,  a  devisee  sjid  legatee ;  that 
thereby  the  genottl  costs  had  been  diminished,  but  the  costs  of  Lockhart  increased; 
that  it  was  proposed  to  give  him  his  costs  of  the  suit  only,  which,  they  submitted, 
would  not  give  him  all  that  he  was  entitled  to,  for  he  hwi  been  standing  in  the 
situation  of  executor  and  bnstee,  and  b^ore  the  l^uter,  had  protected  die  eatate  from 
all  demands  made  agunst  it  They  submitted,  that  he  ought  to  have  all  tiie  costs 
propwly  ioeurred  in  the  onkluct  and  maoagement  of  the  anit. 
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The  Master  or  thi  Bollb  aaid  it  seemed  to  .  him  that  Loekhart  ought  to  hare 
the  ocsts  <rf  those  penona  in  vboae  place  he  bad  |»oteclited  tiie  prooeedings. . 

'Die  Court  aooordii^^  referred  it  to  the  Blaster  to  tax  all  partus  dieir  oosts  of  these 
soits,  including  in  the  ^3]  oosts  of  the  Plaintiff  Loekhart  such  further  oostA,  if  aa^,  as 
the  Master  should  find*  to  have  been  {uroperly  incurred  by  him,  in  the  proaeoutibn  of 
the  said  decree  made  in  all  the  four  first-mentioned  oausas,  over  and  above  the  costs 
which  he  would  have  incurred  as  Plaintiff  in  the  firat<mentioned  cause  only,  and  also 
Uk6  costs,  (^larges  and  expenses  of  the  Plaintiff  Loekhart  titroperly  inour^  in  the 
oonduot  of  the  sales  of  the  said  testator's  real  ostatea,  beyobd  his- Mats  in  these  causes. 
(B(^  Lib.  1846,  R  fo.  833.) 

Another  point  arose : 

The  testator  devised  an  estate  to  James  Loekhart  in  fee,  "  he  paying  a  mortgage 
theretm,"  and  the  testator  heqneatdied  to  the  mortgagee,  through  the  medium  of  his 
sxeoitOTS,  £3000,  l^ey  being  directed  therewitli  to  eiranerate  uie  estate  so  devised. 
After  the  testatra^s  death,  the  mortgagee  foreclosed  the  mortgage,  and  it  had  been 
held,  on  a  former  ocoasioa  (9  Beavan,  379),  that  James  Loekhart  became  entitled  to 
the  £2000.  The  mortgage  carried  interest  at  5  per  cent,  and  the  legacies  onl^  3  per 
cent. ;  and  a  question  was  now  made,  whether  James  Loekhart  was  entitled  to  interest 
on  the  £2000  at  6  per  cent,  as  being  a  debt  due  from  the  testator,  and  for  which  he 
was  liable  to  pay  interest  after  that  rate,  or  at  3  per  cent,  as  being  in  the  natoiB  of 
al^aoy. 

Mr.  Kindersle^,  Mr.  Lloyd,  Mr.  Teed,  Mr.  Shapter,  Mr.  Tinn^,  Mr.  Haidy,  and 
Hr.  Trower,  for  different  parties. 

Thb  Master  of  thb  Boll^  [Lord  Langdale].  I  am  of  opinion  that  this  gift  is 
in  the  nature  of  [JMG  a  kgaoy.  The  testator  intended  the  estate  to  be  taken  by  the 
legatee,  and  gave  £2000  to  exonerate  it  from  the  mortgage.  The  gift  to  tiie  mort- 
tagee,  throuj^h  the  executor,  to  exonerate  die  estate,  enures  to  the  benefit  of  die 
devisee,  and  it  cannot  be  coniddered  anytiiing  less  than  a  legacy,  payaUe  with  interest 
after  tiie  same  rate  as  the  rest. 


[294]   HowABD  p.  PWNCK.   JfarcA  8,  12,  AptH  24,  May  1,  29,  1847. 

A  husband  and  wife  joined  as  Ck>-idaintiffs  in  a  suit,  in  which  the  claim  put  forward  was 
by  the  husband  in  right  of  his  wife.  He  became  bankrupt,  and  afterwards  the  wife 
Jtme  filed  a  supplementiU  bUl,  stating  a  seUlement  (suppressed  in  the  original  bill), 
wherebv  the  property  had  been  settled  to  her  separate  use.  Held,  that  she  was 
entit^  to  relief  bat  only  on  the  terms  of  her  next  friend  consenting  to  beoome 
liable  for  tike  oosts  of  the  former  prooeedings,  and  paying  the  eastrtt  eoats  occasioned 
by  the  suppression  of  the  settlement. 

In  1770  Mr.  Lawley,  being  entitled  to  a  moiety  of  a  plantation  in  the  island  of 
St  Vincent,  devised  it  by  his  will.  By  virtue  of  this  will,  in  tiie  result,  his  daughter. 
Lady  Bolton,  became  entitled  thereto  for  life,  with  remainder  to  her  three  daoi^ters, 
Mrs.  Howard,  Mrs.  Prince,  and  Mrs.  Roberts. 

In  1794  and  1795  the  plantation  was  devastated  by  a  hurricane  and  an  insurrec- 
tion, and,  under  the  authonty  of  an  Act  of  Parliament,  Lady  Bolton,  as  was  alleged, 
advanced  considerable  sums  for  repairing  the  damage.  Lady  Bolton  died  in  1834,  and 
Mrs.  Howard  was  her  executor,  and  entitled  to  her  estate. 

In  1634  Mr.  and  Mrs,  Howard  filed  their  original  bill  against  several  parties  to 
recover  the  amount  of  the  charges  of  Lady  Boltoo  on  the  plantation,  and  to  ascertain 
the  interests  ot  the  parties  in  tiie  surplus.  The  bill  made  no  mention  of  any  settle- 
ment having  been  made  [295]  of  Mrs.  Howard's  interest,  but  treated  die  claim  as  one 
of  Mr.  Howard  in  right  of  his  wife. 

In  1836  Mr.  Howard  became  bankrupt;  after  which,  Mrs.  Howard  alone,  by  her 
next  friend,  filed  a  supplemental  bill,  stating,  that,  in  1833,  the  property  to  which 
Mrs.  HowMd  was  entitled  under  the  original  will,  and  also  under  Lady  Bolton,  had 
been  settled  on  Mrs.  Howard  for  her  separate  use,  and  claiming  the  interest  to  which, 
under  ikiM  settlement^  she  was  entitled. 
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The  cause  now  oame  on  for  hearine. 

Mr.  Kinderaley  and  Mr.  Whitbreao,  for  the  Plaintiff. 

Mr.  Tinoer,  Mr.  Turner,  Mr.  Campbell,  Mr.  Lloyd,  Mr.  Simons,  and  Mr.  Heatiifieldi 
for  tiie  Defendanta. 

For  some  of  the  Defwdaota,  it  waa  inaiafeed,  that  tihii,  so  called,  sai^ementil 
biU  was  mformal  and  irregnlar,  and  that  no  de<«ee  oould  be  made  hi  it,  iaasmaeh  as 

the  relief  prayed  thereby  was  inconsistent  with  that  sou^t  by  the  original  IhIL  That 
the  Plaintiff  Mr.  Howard,  by  the  original  bill,  claimed  in  his  marital  right,  and  here 
the  claim  of  his  wife  was  in  opposition  to  it.  (See  Wake  v.  Parker^  2  Keen,  59.) 
That  even  if  the  claim  by  the  original  bill  were  oonndered  as  being  made  by  Mrs. 
Howard  in  her  representative  character,  then  no  supplemental  bill  would  be  rendered 
necessary  by  the  bankruptcy  of  her  husband. 

On  the  other  hand,  it  was  argued,  for  the  Plaintiff,  that  ^ere  was  no  inoondsteney 
in  the  claim,  and  that  the  objection  was  obviated,  by  the  wife,  who  now  sued  alone 
by  her  next  friend,  adopting  the  former  proceedings,  and  being  bound  by  them. 

[296]  Thx  Master  of  ths  Bollb  [Lord  Langdale].  In  the  or^;iiial  mit  of 
Seward  t.  Frmee  Idie  daim  made  by  Mr.  Howard  ma  in  right  id  his  wife,  uid  no 
mention  was  made  of  any  settlemeat  having  been  eneoted  of  hie  wife's  interest 
That  suit  went  on  till  the  bankruptcy  of  Howard,  and  then  a  new  bill  is  filed  by  Hn. 
Howard  alone,  which,  for  the  first  time,  states  the  settlement  and  claims  the  relief 
to  which  Mrs.  Howard  is  entitled  under  that  settlement  This  case,  like  many 
others,  shews  the  advantage  of  not  allowing  a  husband  and  wife  to  sue  together,  for 
claims  made  in  her  right ;  it  constantly  gives  rise  to  difficulties  and  embarrassmeate. 

I  cannot  excuse  Mr.  and  Mrs.  Howard  for  omitting  to  set  forth  that  settle- 
ment in  their  bill ;  it  was  a  veiy  great  error  in  judgment,  to  say  the  least  of 
and  it  may  have  occasioned  very  considerable  costs.  Then  comes  this  question, 
whether  the  wife,  who  has  been  joined  as  Co-plaintiff  with  her  husband  (the  junction 
being,  in  fact,  the  act  of  the  husband  ^one),  is  not  entitled,  at  any  time  she  may 
think  fit,  to  come  forward  by  a  supplements  bill,  and  say,  I  have  been  joined  wi«i 
my  husband  by  mv  husbands  own  oet^  and  I  now  wish  to  sue  in  my  own  right  by 
my  next  friend  lam  of  opinion,  that  she  is  not  entitled  to  an^  benefit  whatever  « 
the  original  stut,  unless  her  next  friend  will  consent  to  make  himself  answerable  fw 
the  costs  which  have  already  been  incurred  in  that  suit;  but  that  being  done  I 
cannot  see  any  material  objection  to  granting  the  relief  she  now  aslu.  With 
respect  to  costs,  I  must  add  this,  that,  n,  by  reason  of  the  omission  of  the  settie- 
ment  in  the  original  bill,  any  increased  costs  have  been  occasioned,  I  think  that  her 
next  friend  is  bound  to  pay  them.  Upon  his  doing  so,  I  am  of  opinion  tbat  the 
Plaintiff  is  entitled  to  the  enquiries  she  now  aslra,  ^ich  ^2971  are  pretAy  much  in 
the  form  of  those  directed  in  the  suit  of  Prince  v.  SmBord.  The  Master  must  have 
liberty  to  ado[A  any  of  the  proceedings  in  that  suit 

[297]  Franks  v.  Weaver.  JTonA  10,  1847. 

[See  fTothermoonv.  Ouirie,  1672,  L.  K.  5  H.  L.  518.   Explained  and  distinguished, 
TaUermaa  v.  Dowsing  BacUaiU  Heat  Company  [1900],  1  Ch.  1.] 

The  Plaintiff  invented  and  sold  a  medicine  under  his  own  name.  The  Defendant 
also  made  and  sold  a  similar  medicine,  and  on  his  labels,  he  used  the  Plaintiff's 
name  and  certain  certificates  given  of  the  efficacy  of  the  Plaintiff's  medicine,  in 
such  an  ingenious  manner,  as,  pritnd  fadej  though  not  in  fact,  to  appropriate  and 
appl  V  them  to  his  own  medidne.  Held,  that,  aluiough  there  were  other  oifferenceB 
in  we  mode  of  selling,  the  proceeding  was  wrongful,  and  the  Defendant  was 
restrained  by  injunction. 

Thin  was  a  motion  for  an  injunction  under  the  following  droumstonoes : — 
Id  1834  the  Plaintiff  Mr.  Franks  invented  a  certain  nwdicine  or  medical  prepaisr 
tion,  to  which  he  gave  the  name  of  "  Franks'  Specific  Solution  of  Copaiba,"  and  some 
oi  the  highest  mmlical  anthorities,  havios  tested  its  efficacy,  gave  to  tiie  Plaintiff 
certain  testimoniiUs  in  writings  certifying  the  value  and  efficacy  of  the  medicine. 
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He  sold  the  medicdne  in  wrappen,  headed  "Franks*  Spedfie  Solution  of  Copaiba," 
which,  after  eulc^isiiu  the  medieiiie  at  aome  length,  contained  "  funeral  direotiona 
for  its  uae,"  and  oonoluded  with  copies  of  the  serenl  "  testinunids "  of  the  moat 
eminent  aorgecHis. 

The  Plunfeiff  latcjy  disoovered,  that  the  Defendant  Weaver,  who  had  been 
araointed  one  of  the  Flain^B  agmts  foe  the  sale  of  tfaie  medieine  in  the  cotmtoy, 
had  been  in  the  haint  of  selling  another  prepara^on  of  oopaiba  oi  his  own. 

The  labels  of  the  Defendant  were  headed,  "Chemical  Solation  of  Copaiba,"  and, 
after  referring  to  the  curative  [298]  powera  of  the  balsam  of  copaiba,  it  itateid,  that 
its  nauseous  and  offensive  pn^rties  had  been  removed  by  Mr.  Franks,  to  whom  was 
due  the  merit  of  originally  introdueiflg,  under  the  appelUtaon  ot  "  Specific  Solution 
of  Copaiba,"  a  preparation  of  the  bauam,  which  was  perfectly  miaoible  with  water, 
&c.  It  then  went  on  to  state  the  merits  of  "  TTie  Chemual  SduHtm  "  and  proceeded  aa 
foUowa : — "  Mr.  Franks'  Specifie  Solution  of  Copaiba  was  extensiTely  adopted  by  the 
late  Sir  Ajstley  Co^m*,  fiart,  F.B.S.,  and  was  also  successfully  emi^oyed  in  the 
public  and  private  pra^^aces  of  the  following  (as  well  as  many  wier)  distinguished 
members  of  the  profession,  whose  testimonials  are  subjoined :  Sir  Benjamin  Brodie^ 
Bart.,  F.K.S.,  Joseph  Henry  Oroen.  Esq..  F.aS.,  Bransby  B.  Cooper,  Esq.,  F.R.a, 
HemboB  cit  ^e  Council  m  tiie  Royal  College  of  Surgeons,  London,  and  also  by 
Alexander  Tweedie,  £».,  M.D..  M.B.C.S.,  j3.  A.  Cesar,  M.D.,  M.R.aS."  The 
directions  for  use  dien  followed,  which  were  similar  to  those  used  by  the  Plaintiff. 

Four  of  the  testimonials  given  by  these  gentlemen  to  the  Plaintiff  and  included 
in  his  wrapper  were  subjoined  m  totidem  verlns,  testifying  to  the  merits  of  Mr.  fVanks's 
preparation. 

These  facts  were  verified  by  i^davit,  which  also  stated  "that  the  purpose  or 
desien  of  the  Defendant,  in  using  or  rtferrin^  in  his  aforesaid  covers,  wrappers,  &o., 
to  the  Plaintiff's  name,  and  to  the  reputation,  qualities,  &c,  of  the  Plaintiff's  sidd 
medicine  and  testimonials,  was  to  indicate  or  imply  to  the  public^  or  lead  them  to 
sap^koae  and  believe,  that  the  mixture  of  the  Defendant  was  the  same  as  or  of  the 
same  or  a  similu  nature,  or  othwwise  to  deeeive  or  impose  upon  the  public,  and, 
through  false  [^M]  rapreeentatifHii,  induce  tJiem  to  purchase,  the  meduine  of  the 
Defendant" 

The  Defendant,  by  his  affidavit,  stated,  that  for  many  years  it  had  been  the 
practice  and  custom  oi  himself  and  other  wholesale  druggists,  to  make  and  vend  a 
solution  of  copaiba,  and  that  various  formulo  for  making  aolutions  ot  copaiba  had 
been  pubUshed  in  different  medical  works. 

That  for  ten  yeare^  he  had  prepared  a  solution  of  copaiba  in  bottles  of  20  lbs.,  on 
which  were  pasted  a  printed  paper  as  stated  by  the  Plaintiff,  but  that  he  never  used 
any  wrapper  but  plain  paper. 

He  denied  the  desiffn  attributed  to  him  by  the  Plaintiff,  and  stated,  that  hia  sole 
reason  for  using  the  Plaintiff's  name  aad  his  said  alleged  testimmiiJs  was^  to  shew 
die  foculty  that  his  chemind  solution  of  oopaiba  was  of  a  nature  similar  to  the 
medicine  sold  \yy  the  Phuntiff,  and  to  shew  the  efficacy  of  a  medicine  similar  to  Uiat 
prepared  by  the  Plaintiff,  and  that  a  solution  of  couiba  was  used  by  certain  (tf  the 
faculty  whose  names  were  appended  to  each  label.  He  stated  that  his  said  medicine 
was  always  sold  in  a  form  entirely  different  to  the  medicine  of  the  Plaintiff,  and  that 
he  always  sold  hia  said  medicine  in  bulk,  that  is,  by  the  pound,  covered  with  a  plain 
paper ;  whereas  the  medicine  of  the  Plaintiff  was  not  sold  in  biilk,  but  by  the  bottle, 
covered  with  jHinted  wrappers,  and  that  the  largest  of  such  botUes  did  not  contain 
more  than  three  quarters  of  a  pound.    That  his  said  medicine  was  sold  at  a  price  less 

two-thirds  than  the  medicine  of  the  Plaintiff.  That  he  had  never  sold  or 
attempted  to  sell  his  said  medicine  as  or  for  the  Plaintiff's  medicine,  or  as  an 
imitation  thereof,  but  ^t  when  any  customer  had  ordered  at  enquired  for  Franks^ 
Specific  Solution  [300]  of  Copaiba,  the  medicine  of  the  Plaintiff  had  been  su^^ied  by 
him;  and  that  he  had  publicly  sold  the  said  chemical  solution  of  oopaiba,  as  a 
medidne  prepared  by  him,  for  several  years,  in  manner  and  with  the  wrapper 
aforesaid,  without  any  concealment  or  attempt  at  concealment. 

A  motion  was  now  made  for  an  injunction,  to  restrain  the  Defendant  from 
making  vendinj^  &&,  any  fveparatirai,  (be.,  baring  upon  tiie  same,  any  oover, 
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wrapper,  <fco.,  in  the  temiB,  &c.,  of  t^e  cover,  wnpper,  Ac,  used  by  the  said  PhantifE^ 
or  my  other  oover,  wrapper,  &o.,  oontainiDg  any  teetunanial  in  farour  of  the  Plaintiff's 
medicine,  described  as  "  Franks'  Specific,"  &e.,  or  indicating  or  implying,  or  tending 
to  induce  the  public  or  purchasers  to  suppose,  that  such  preparati<m,  mixture, 
was  the  same  as,  or  of  ^e  aame^  or  a  similar  na^ire  or  diaracter  as  "  Franks'  Specific 
Solution  of  Copuba,"  or  in  which  tiie  Plaintiff's  name  was  mentioned  or  referred  to^ 


Defendant,  or  in  which  any  uae  was  made  of  the  ohanuAer  and  rqHitatMm  of  the 
Phdntiff,  or  his  said  "Speoifio  Solution  of  Copaiha." 

Mr.  Kindersley,  Mr.  Tamer,  and  Mr.  Ifingeeton,  in  suppnt  of  the  i^{dication  for 
the  injunotion.  This  ease  oomee  within  the  principle  of  the  dedsions  in  Knott  r. 
Morgan  (3  Keen,  213),  0<mt  v.  Al^ioglu  (6  Beavan,  69,  n.),  and  Crojt  t.  Day  (7  Bearan, 
84),  which  decide,  that  no  man  has  a  right  to  advertise  his  goods  in  such  a  manner  as 
to  induce  the  public  to  believe,  that  the  goods  of  his  own  manufacture  are  oi  the 
manufacture  oi  another  party.  Mid  l^ns,  by  fraudulent  mtBrepreaentation,  obtain  tht 
custom  intended  for  [301]  that  other  person.  Here  the  object  of  the  Defmdant  is 
plain :  he  has  used  the  name  of  the  Plaintiff'  in  his  labels,  in  such  a  manner  as  to 
imply,  that  the  medicine  was  prepared  by  the  Plaintiff.  He  has  u)propriated  to 
himself  the  directions  for  use  vetwtim,  and  has  taken  four  d  the  Plaintiff's  testi- 
monials, and  seeks  to  a^ply  Uiem  to  his  own  medicine :  coneaquently,  the  public,  in 
pun^uuiog  one  thin^  will  be  under  the  impression  that  tiiey  are  purduuing  uiol^er. 

If  these  testimonialB  have  any  merit,  value,  or  usefulness,  they  belong  ud  are 
applicable  to  t^e  Plaintiff  exdneively,  who,  by  his  ingenuity  uid  reSMreh,  his 
brought  the  medicine  to  perfection.  It  would  be  a  gross  fraud  in  anyone  to  a^ro- 
{Hiate  to  himself  the  testimonials,  given  by  the  distinguished  peraons  who  have  been 
named,  to  the  PlaintafTs  prepuation,  which  they  have  tested  and  found  efficacious. 

Mr.  Boupell  and  Mr.  Marfcindale,  eotUriL  This  is  a  case  of  &ir  trade  oompetiticn 
between  two  rival  solutions.  It  is  shewn,  that  it  is  a  common  article  of  commerce, 
prepared  and  sold  by  all  wholesale  druggists,  and  which  the  Plaintiff  has  no  exclusive 
right  to  sell  The  Defendant  does  not  re^jresent  that  the  solution  is  prepared  by  tiie 
PUhintiff :  he  sells  it  simply  as  a  "Chemical  Solution  ol  Copeiba,"  not  as  "Franks' 
Specific  Solution  of  Copaiba ; "  and  he  fairly  gives  to  the  Plaintiff  the  credit  of  being 
the  first  person  who  had  been  aide  to  remove  the  nauseous  and  offmsive  ^opeities  d 
the  balsam ;  and  this  claim  he  moreover  supporte  by  the  several  testimcnials.  There 
is  no  deoqption  as  to  the  thing  to  which  they  are  appUoable,  and  there  are  maiked 
differences  in  the  mode  of  selliufl;  the  two  artides.  The  Defendant  sells  in  bulk,  ukI 
the  Plaintiff  in  small  bottles ;  the  Plaintiff  uses  printed  [3021  wrappers  and  stamps, 
while  the  Defendant  uses  none ;  and  the  Defendant  has  a  label,  which  the  Plaintiff 
has  not 

The  Plaintiff  has  been  guilty  of  laches,  and  as  the  injunction  depends  on  a  legal 
right,  which  is  doubtful,  the  Court  ought  not  to  interfere,  until  such  legal  ri^t  hiss 
been  first  determined  by  proceedings  at  law :  J^aotttBuxtode  v.  Clarke  (2  Phillips,  154), 
and  Perry  v.  TrveJUi  (6  Beavan,  66). 

Thx  Master  or  the  Rolls  [Lcvd  Langdalel.  Lutances  of  teadesmen  endeavoorinK 
to  obtain  an  advantage  to  themselves,  by  the  use  of  the  name  and  reputation  a 
otiiers,  have,  unfortunately^  of  late  baoome  too  oommon. 

In  this  case  it  appears,  tiiat  copaiba  is  a  substance  which  is  capable  ui  being  dis- 
solved in  different  ways,  so  that  different  solutoons  of  it  nuy  be  prepared.  The 
Pkuntiff  has  prepared  one  solution,  which  amean  to  have  received  tiie  approbation  of 
several  medical  men,  and  they  have,  in  di£fereat  forms,  certified  the  vuue  of  that 

g reparation.  The  Defendant  has  also  made  a  preparation,  which  he  calls  a  "  Chemical 
olution  of  Copaiba."  He  has  a  perfect  right  to  do  this,  and  by  honest  means  to 
procure  as  extensive  a  sale  for  it  as  ne  can  ;  and  if  he  had  thought  fit  to  sell  it  by  the 
name  of  "  Weaver's  Chemical  Solution  of  Copaiba,"  or  by  any  oUier  name  unconnected 
with  the  name  of  the  Plaintiff,  the  Plaintiff,  at  least,  could  not  have  complained,  tar 
the  Defendant  has  a  right  to  enter  into  a  fi^r  oompetition  vith  the  Plaintiff,  or  any- 
one else,  in  the  sale  of  this  article. 

[308]  The  Defendant,  however,  has  thought  fit  to  sell  and  encourage  the  sale  ot 
his  own  soIuti<Ki,  by  means  of  labels  or  wref^ra,  in  which  be  employed  the  name  and 
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adopted  the  dinotioiiB  for  dm  of  the  FIuDtiff ;  he  makes  a  free  use  of  the  r^ntatioii 
«f  the  Plaintiff,  and  adTortRee  those  letters  or  oortafioates  whioh  oonatitate  aooM 
^Tidenee,  such  as  it  is,  of  the  repntation  which  die  Plaintiff  has  aoqaired.  It  is  very 
true,  that  if  anyone  oonqMuvs  die  Plain  laff*B  wrappers  with  the  labek  oaad  hy  tlM 
DefoDdant,  he  will  find  a  very  considerable  diffenenee :  the  difference  is  even  striking ; 
bat  it  is  not  by  the  similarity  of  form  or  the  quode  of  printiqg  that  we  ctp  a^t  at  any 
venlt  in  this  oaw.  Aatio,  u  anybody  oitioftlly  reads  the  adTMtisemeat  ol  uie  Ddien- 
dant  he  will  find,  thrt  ne  does  nabt  in  direot  terms,  apply  the  enoomioms  giren  to  the 
Plaintiff's  preDarafeion  to  his  own ;  he  does  not  even  say.  that  the  preparation  he  is 
selling  is  maae  by  die  FlaintijE^  and  yet,  but  all  tfa^  nobody  can  low  at  all  these 
thin^  without  observing  that  die  name  and  the  testimonials  of  the  Plaintiff  are  so 
craftily  employed,  as  to  be  well  calculated  to  jK^ooe,  in  the  minds  of  ordinary  readers, 
the  impression  that  the  mixture  <x  solution  prepared  and  sold  by  the  Defendant  is 
the  same  as  that  to  which  these  testimonials  are  applicable;  that  ia  to  say,  die 
mixture  or  solution  of  the  Phuntiffl 

If  this  be  SQ^  and  no  ^wson  can  well  doabt  it,  they  are  ad<^>ted  by  the  D^endant 
for  the  purpose  of  aoquinng  and  appropriafcinfi;  to  himself  these  encomiums,  which  he 
well  knows  are  appUcaUe  to  the  Plaintiff,   l^is  dien  is  the  common  oase. 

Nobody  has  been  able  to  d^ne  what  fraud  is,  it  is  so  multiffffm :  in  this  case  it 
consists  in  the  crafty  adaptation  of  these  words  in  such  a  manner  as  to  make  [S(M]  it 
appear  that  the  Aing  sola  is  {wepared  by  the  Phuntiff.  It  is  difficult  for  any  ordinary 
person  not  critically  examining  the  labels  and  the  directions  for  use  to  aeriTe  any 
diffwent  impression ;  and  I  am  quite  persuaded  tbat  the  Defendant  intended  it  If 
he  imagines  diat  because  the  similarity  is  not  so  great,  but  that  peo[de  may  possibly 
find  out  the  difilBrence,  or  because  the  label  does  not  contain  the  name  of  (George 
Franks,  or  because  the  preparation  is  sold  in  bottles  oi  a  different  size  and  form,  that 
therefore  he  does  not  otune  within  the  scope  of  those  decisions,  he  is  under  a  great 
misconception. 

I  think  that  this  oase  falls  within  the  principle  of  the  former  deoisions,  and  that 
the  Defendant  is  doing,  ordinarily  and  oonstantly,  diat  whioh  is  calculated  to  make 
perams  bdiere,  that  when  he  is  selling  his  own  ardde^  he  is  in  fact  selliog  die 
PlaintiflV  He  does  this  by  using  die  name  of  die  Hsintiff  in  this  partie^brform. 
This  is  a  palpalde  fraud  on  the  Flaindff,  whidi  he  has  no  right  to  oommit,  and  he 
must  thmlore  be  resMned  by  injunction,  so  far  at  least  as  may  be  neoeesary  for  the 
protection  of  the  Plaintiff,  but  not  further. 

The  Plaintiff  has  no  exclusive  right  to  make  the  mixture  or  sell  it ;  the  Defendant 
may  sell  his  own  mixture,  which,  for  anything  I  know,  may  be  quite  as  good  as  the 
Plaintiff's,  but  he  must  do  it  in  an  open  lur  way :  he  has  no  right  to  use  the  Plaintiff's 
name.  C^re  must  be  token  that  the  injunction  be  so  framed  as  not  to  go  further  ^an 
to  prevent  die  Defendant  oring  the  name  or  testim<mials  of  die  ^aintiff  for  die 
purpose  ci  securing  to  himself  aa  unjust  advantage  to  wbii^  he  has  no  tide. 

[806]  Saal  Nxlson  v.  Lqbd  Bbidfobt.  Mar^  12,  1847. 

Accrading  to  the  modem  pactMW,  die  Court,  thoiujfa  it  retains  a  diseretion,  generally 
acts  on  die  rule,  that,  frimd  faeUt  the  nnsnocessfol  parly  is  to  be  charged  with  the 
costs  of  the  suit,  and  in  the  present  case,  it  ^ve  costs  sgainst  an  unsuccessful 
Plaintiff,  though  the  case  was  one  of  great  difficulty  arising  out  of  a  will  and 
dependent  on  foreign  law. 

Where,  under  the  circumstances  of  the  case,  an  unsuccessful  Plaintiff  is  to  be  chaiged 
with  the  costs  of  suit,  the  result  is  not  altered  by  the  additional  fact,  that  the 
institution  of  the  suit  was  recommended  by  the  Master. 

In  this  case,  reported  anU  (8  Beavan,  527,  547),  the  decision  on  the  exceptions  to 
the  lUbster'B  report,  in  effect,  determined  the  substantial  question  in  the  cause.  The 
cause,  however,  now  came  on  for  furdier  directions,  and  on  the  question  of  costs. 

iit.  Tiimey  Mid  Mr.  Gardner,  for  Ae  Plaintiff,  declined  aivuing  the  principal 
qneitkni,  but  asked,  that  if  the  Court  dismissed  die  bill,  it  might  be  widiout  ooets. 
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They  argued  that  the  case  waa  one  of  rery  great  diffieulty,  ariatn^  not  merely  from 
the  douMg  as  to  the  law  of  a  foreign  country,  hut  from  tiie  diqrantionB  eontained  in 
the  will  of  the  original  testator ;  that  it  tnm  the  duty  of  the  present  Earl  Nebon  to 
take  the  opdni<m  of  the  Court  on  the  aabjeot ;  and  ^t,  where  a  fair  qneatioD  between 
the  parties  was  created  by  a  testator,  the  Gonrt  was  not  in  the  haUt  ctf  givii^  oosU 
against  the  unsnooesifal  party. 

Mr.  Turner,  Mr.  Ifodgson,  and  Mr.  Bowyar,.  for  Lord  BiidpOTt^  Hgued,  tihe 
costs  ought  to  follow  the  result,  and  that  though  the  Plaintiff  had  an  undoubted  right 
to  challen^  the  title  of  the  Defendant  to  the  Bronte  estate,  still  he  must  assert  that 
right  at  his  own  risk :  that  the  Court  having  determined  in  favour  <^  the  Deleudant's 
right,  he  ought  not  to  be  charged  with  the  costs  ot  hia  snecesaful  defence.  They 
ft»ed  that  the  bill  might  be  dismissed  widi  costs. 

[306]  Mr.  Einderdey  and  Mr.  £.  Montagu,  for  the  ezeeators  of  William  Earl 
Nelson. 

Mr.  Teed  and  Mr.  Figgott,  for  Mr.  Haslewood,  executor  of  Horatio  Visootnrt 
Nebon,  asked  for  the  costs  of  suit,  including  his  costs  d  the  exoepdons  taken 
him. 

Mr.  Lewitt,  for  the  executor  of  tiie  PhuntifTs  fatiier,  Viscount  Nelsra,  did  not 
press  for  costs. 

Mr.  Tinney,  in  reply. 

The  Master  of  the  BoLLS.[Lord  Langdale].  That  this  bill  must  be  dismissed, 
there  cannot  be  the  least  question. 

With  respect  to  the  costs,  I  most  admit,  that  if  I  had  been  in  the  sitnatico  of  the 
Plaintiff,  I  should  not  have  been  satisfied  unless  X  took  the  opinion  of  the  Court,  and 
found  myself  bound  to  submit  to  its  decision.  There  is  so  much  doubt  and  difficult 
in  this  case,  that  I  am  neither  surprised  at  the  institution  of  the  present  suit,  nn*  at 
its  prosecution ;  but^  on  the  other  hand,  if  the  Defendant  was  in  the  lawful  possessira 
of  the  estate,  and  the  Plaintiff  thought  fit  to  insist  that  he  had  no  right  thereto,  ud 
to  strive  to  take  it  away,  and  if,  at  tiw  twmination  of  the  aait^  and  after  a  long  and 
eiq>ensive  litigation,  it  turns  ont  that  tiie  possession  of  the  l^efandant  was  all  akng 
lead,  it  would  require  some  strmig  grounds  for  holding  that  he  was  not  to  be 
indemnified  i^nst  die  costs  occasioned  by  tiie  wrongful  <£dm  made  against  him. 

At  one  time  there  was  more  discretion  as  to  costs  in  cases  of  this  kind  than  at 
present.  On  many  recent  [307]  occasions,  the  Court  has  brought  ba<^  tiie  strict  rub^ 
and,  though  it  still  retains  its  discretion,  yet  it  has  acted  on  the  rule  tiiat^iirHMl 
/ooe,  the  unsuccessful  party  is  to  be  chatged  with  costs  of  the  suit. 

This,  I  admit,  is  a  case  of  very  difficult  law  even  in  the  country  in  which  the 
estate  is  situate,  and  necessarily  so  in  this  country,  where  the  Sicilian  law,  on  which 
it  depends,  is  so  littie  known.  The  Plaintiff  had  an  undoubted  ridit  to  have  the 
validity  of  his  claim  determined,  but  at  his  own  risk,  and,  having  failed  in  his  attempt 
to  take  away  the  estate  from  the  Defendant,  I  cannot  refuse  the  Defendant  his  oost^ 
for  I  do  not  know  on  what  ground  I  could  hold,  that  the  Plaintiff  is  not  liable  to  pay 
them. 

I  think  the  bill  must  be  dismissed  with  costs;  bat  I  confess  I  make  the  order 
with  considerable  regret. 

Mr.  Tinney.    The  Master  reported  that  the  bill  ought  to  be  filed. 
Thb  Master  of  the  Bolls.   That  makes  no  difference. 


[308]   Hills  v.  Nash.   March  18,  22,  1847. 

A.  sued  B.  to  recover  from  him  his  share  in  the  loss  of  a  joint  speculation  in  which 
A.  alleged  that  A.,  B.,  C,  and  D.  had  been  en^ed.  A.  had  settled  with  C.  uod 
D.,  who  were  nevertheless  made  Defendants.  £^ld  (independently  of  the  statute 
6  &  7  Vict.  c.  86),  that  C,  who  had  been  released  by  the  Plaintiff,  and  disclaimed 
all  right  against  the  Plaintiff  and  Co-defendants,  was  a  competent  witness  to  prove 
that  B.  had  been  engaged  in  the  speculation. 

The  bill  alleged  tiiat^  in  1840,  tiie  two  Plaintiffs  engaged  in  a  speculation  witii 
Nadi,  Carpenter,  Sheppard,  and  Wedd  i<a  the  purchase  and  seJe  of  £nglidi  wheat 
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The  parciuwee  and  sales  were  made  by  the  Plaintaffa  and  Gazmntw,  but  principally 
by  the  {ormer,  on  the  joint  aooonnt,  and  at  the  joint  risk.  The  respective  putie* 
were  to  be  interested  in  the  adventare  in  certain  proportions.  The  deuing  continued- 
for  about  three  months,  at  the  expiration  of  which  time,  a  heavy  loss  had  been 
sustained,  amoonting  to  upwards  oi  j£18,000.  This  suit  was  originally  instituted 
against  the  ezecntors  of  Nash  and  against  Carpenter,  to  recover  m>m  Nash's 
representatives  a  sum  ot  £1010,  being  his  proportion  of  the  loss  which  had  been  paid 
by  the  Plaintifls.  Wedd  wad  Shej^ard,  who  were  not  originaUy -niadB -pMities,  were 
examined  as  witnessai  cm  the  put  of  the  Fhanti£^  to  prove  the  contract^  and  which 
rested  antixety  on  thnr  evidence. 

The  Defendants,  the  exaoutora  of  Nash,  dispated  the  existence  of  the  alleged 
agreement  or  emulation,  and  insisted  that  Wedd  aod  Sheppard  were  necessary 
parties  to  the  suit 

On  the  hearing  of  the  cause,  the  Master  of  the  Bolls  overruled  the  objection  for 
want  erf  parties,  ana  made  a  decree,  declaring  the  estate  of  Nash  liable,  and  he  directed 
the  necessary  accounts  to  be  taken.  The  Lord  Qiancdlor  reversed  ^e  decision, 
holding  that  l^ieppard  and  Wedd  were  neeessaiy  parties  to  Uie  suit   (1  Phillips, 

|j9091  On  the  6th  of  Februarv  1846  the  bill  was  amended  by  making  Sheppard 
and  Wedd  parties,  who  disclaimed  as  against  the  Pluntift  and  Co^efendants. 

By  an  order,  made  on  the  30Ui  of  April  1846,  it  was  ordered,  that  tiie  Plaintiffii 
flhoola  be  at  liberty  to  read  the  dcmieitions  of  tiie  Defendants  Wedd  and  Sheppard 
at  tiie  hearing  of  the  cause,  savins  all  just  excejrtaont. 

FVom  tho  evidence  it  appeared,  that  Carpenter  and  Sheppard  had  come  to  a  settle* 
ment  with  the  Plaintiffs,  in  respect  of  the  speculation,  ana  paid  their  proportion  of 
the  loss,  and  that  the  Plaintiffs  had  released  Wedd  from  all  mim  in  respect  thereof. 

The  cause  again  coming  on  for  hearing,  it  was  proposed  to  read  Wedd's  evideuce 
in  support  of  the  PlaintifTs  case.  The  bill  having  been  filed  in  1842,  Lord  Denman's 
Act  (6  &  7  Vict.  c.  86),  which  passed  on  the  22d  of  August  1843,  was  inapplicable. 

Mr.  Kindersley,  Mr.  W.  T.  S.  Daniel,  and  Mr.  Smythe,  for  the  Defendants,  the 
executors  of  Nash.  The  evidence  of  Wedd  is  inadmissible.  This  is  a  joint  contract^ 
and  the  witness  is  directiy  interested  in  making  out  the  Plaintiff's  case.  The  effect 
of  his  evidence  is  to  draw  a  third  party  into  a  losing  concern,  uid  make  him 
reep^sible  tor  a  mat  portion  of  the  loss  to  the  exoneration  of  the  witnees. 

The  danger  m  lUlowing  a  Plaintiff  to  make  out  his  case  by  these  private  con- 
triTanoes  is  obvions.  "Bfy  such  an  arrangement  between  a  Plaintiff  and  an  insolvent 
Defendant,  any  responrible  Defendant  may  be  made  liable. 

^0]  The  release  and  disclaimer  do  not  relieve  the  case  from  the  difficulty,  for 
it  is  impossible  to  say  what  questions  may  arise,  or  how  the  rights  and  Uabilitaes  of 
the  several  parties,  as  against  one  another,  may  ultimately  turn  out. 

Mr.  Boupell  and  Mr.  Piggott,  for  the  Plaintiffs,  eontril.  The  Defendant  Wedd  is 
a  competent  witness  for  the  purpose  for  which  his  evidence  has  been  tendered.  The 
Plaintiffs,  who  have  both  examined  and  released  him,  are  debarred  from  obtaining 
any  relief  against  him :  consequently,  by  proving  a  partnership,  he  can  relieve  himself 
from  no  responsibility,  for  he  has  none.  On  the  other  hand,  he  has  disclaimed  all 
right  as  against  the  Plaintiffs  and  his  Co-defendants :  he  therefore  can  obtain  no 
advantage  by  the  establidiment  of  l^e  partnership. 

The  rule  is,  Uiat  to  disqaalify  a  witness  you  must  shew  that  he  will  derive  some 
direct  benefit  from  the  decree.  Here  the  decree  might  be  a  prejudice,  but  it  certainly 
cannot  prove  a  benefit  to  the  witness,  even  indirectly. 

BladceU  v.  fFeir  (5  B.  &  Cr.  385),  Taylor  v.  Cohm  (4  Bing.  53),  Sudton  v.  Robinsm 
<4  M.  &  S.  475),  Wiltm  v.  Bird  (4  E  &  Ad.  760). 

Mr.  Kindersley,  in  reply. 

PhiL  on  £v.  (8th  ed.)  124,  1  Stark,  on  £vid.  106,  Carter  v.  BaneUy  (2  Ambler, 
583,  note),  were  also  cited. 

The  Master  of  the  Rolls.   I  will  look  at  the  cases. 

[3X1]  March  22.  The  Master  of  the  Rolls  [Lord  Langdale].  This  case  stood 
over,  in  order  that  I  might  consider  an  objection  which  was  taken  to  reading 
the  depositions  of  a  witness.   In  this  suit  the  Plaintiflb,  alleging  that  they  were 
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engaged  in  a  joint  meraofcUa  adwtore  -wi^  two  DeleodaDtB  and  a  deeeased  person, 
of  wnom  the  otber  DefendantR  are  executors,  filed  thu  bill  for  the  recoTery  of 
eoQbibution  f<n'  an  allied  loss  in  the  adventure.  The  Plaintiffs  propose  to  read  the 
evidenoe  of  one  of  the  Defendants,  who  admits  that  he  was  a  party  to  the  adrenture,. 
but  who  was  settled  with  and  released  by  the  Plaintifife,  and  who  also  diwdniniH  all 
demanda  agsinst  die  PlaintiK  and  the  other  Defendants.  An  objeotum  baving  beea 
taken  to  the  reception  of  the  evidanoe  by  the  Defendants,  w  exeoaton  of  the 
deceased  person,  the  questicm  is,  wheUier  ike  evidenee  oaght  to  be  reoelTod.  If  tiiis 
were  a  legal  demand  against  one  of  several  partners  by  a  penon  not  hinudf  a  putner, 
the  cases  of  Blaekett  v.  Weir  and  Taylor  v.  Cohen  would  shew,  t^uit  ajwitneas,  amoitdng 
himself  or  proved  to  be  a  partner,  might,  notwithstanding  his  own  liability,  be 
examined  at  law  for  the  Plaintiff  to  prove  the  lialnlity  of  the  Defenduit.  In  eauity, 
a  Defendant  may  be  examined  under  an  order  saving  just  exceptions;  and  the 
principle  on  which  the  decisions  at  law  are  founded,  seems  to  me  to  be  applicable  to 
this  case  in  equity.  What  is  the  liability  of  the  proposed  witness!  The  Plaintiffs 
hare  released  him,  and  can  have  no  relief  agunat  him ;  but  if  the  PUinti&  succeed 
in  the  suit,  and  the  proposed  witness  became  liable  to  oontribate  to  the  payment 
which  his  Codefendants  might  have  to  make^  then  it  would  be  to  his  interest  to 
defeat  and  not  to  support  the  Plaintift'  oaae.  It  is  proposed  to  examine  him  against 
his  interest,  and  if,  upon  the  investigation,  it  should  appear,  that  profit  and  not  loss 
has  been  [SKIS]  produced  by  the  adventure,  the  witness,  proving  the  partnership  hss 
disolaimed  all  nght  to  share  with  the  other  Defendants  in  the  profits.  The  question 
to  be  tried  relates  to  the  obligation  of  the  parties,  against  whom  tiie  evidence  is 
proposed  to  be  read,  under  the  contract  and  the  result  of  the  transaction  when 
brought  to  a  close ;  and  it  does  not  appear  to  me,  that  the  fact  of  the  Plaintiffs  being 
partners  in  the  adventure,  makes  any  difference  in  the  rule  which  has  been  admitted 
at  law  in  oases  of  joint  responsil^ty.  I  tiiwefOTe  think  that  I  must  receive  the 
evideno& 


[312]    HoWABD  0.  Pbinck.    Jlfor^A  12,  April  24,  May  I,  ISiT. 

A  Phuntiff  sued  to  recover  a  large  unliquidated  sum  due  to  her  testatrix,  but  the 
stamp  OD  the  probate  did  not  oover  the  amount  claimed.  Held,  that  the  Plaintiff 
could  not  obtain  a  decree  even  for  aocounts  and  inquiries,  until  the  probate  had 
been  {woperly  stamped.  The  oause  stood  over,  and  the  Commisnoners  stamped 
the  probate  and  gave  credit  for  the  duty. 

Id  this  case,  reported  ante  {10  Beav.  294),  another  point  was  raised. 

The  Plaintiff,  Mrs.  Howard,  by  her  bil^  claimed  through  Lady  Bolton,  whose 
executrix  she  was,  a  sum  speoificslly  mentioned  in  the  bilX  amounting  to  X8000. 
On  production  of  the  probate,  it  appeared  to  bear  a  common  stamp  for  j£100,  and  not 
tiie  ad  valorem  duty  on  the  sum  sought  to  be  recovered  by  the  suit. 

Mr.  Lloyd  and  Mr.  Heathfield,  on  behalf  of  some  of  the  Defendants,  objected  that 
the  probate  could  not  be  given  in  evidence,  it  not  being  properly  stamped.  They 
dted  Carr  v.  Bolmis  (2  B.  &  Ad.  906),  Nail  v.  PvnUer  (5  Simons,  563),  jmS]  J<mea  v. 
HoweUs  (2  Hare,  342),  CkriOian  r.  De9ereux  (12  Simons,  264),  and  KiUofdi  v.  Greg 
(referred  to  in  2  Hare,  p.  364).  And  see  EwU  v.  Stmiu  (3  Taunt.  113),  37  Geo.  ^ 
c.  19,  B.  3,  and  56  Geo.  3,  c.  184,  s.  8. 

Mr,  Kindersley  and  Mr.  Whitbread,  for  the  Plaintiff,  ai^ed,  that  the  stamp  was, 
for  the  present  purpose,  sufficient ;  for  the  demand  of  the  Plaintiff  was  not  of  a  fixed 
liquidated  amount,  but  for  an  uncertain  sum  dependent  on  the  result  of  accounts  and 
enquiries,  and  that  it  was  impossible,  therefore,  to  say  what  might  ultimately  b& 
recoverable ;  that  the  Plaintiff  now  merely  asked  aocounts  and  enquiries,  and  that  it 
would  be  sufficient  to  get  the  probate  stamped  for  the  full  amount,  when  ihe  amount 
of  charge  had  been  ascertained,  and  before  the  Court  was  called  on  to  make  a  decree 
for  payment. 

THE  MAsmt  OF  THE  'BoLia  reserved  the  pmnt 

April  24.   The  Master  of  the  Bolus  again  mentioned  the  case,  obserriog  that^ 


Digitized  by  Google 


UBU.T.BC 


8£WBLL  v..  DBNNT 


603 


if  ho  fonnd  himself  obliged  to  allow  the  objeotion  he  shonkl  do  so  witii  regret ;  and, 
after  referring  to  the  case  of  7%ymi«  t.  Pmero  (2  M.  &  SeL  he  enquired  how 
tite  ohjeetion  ud  been  dealt  with  in  tha  answer. 

Mr.  Lloyd.   The  answer  ci  Prince  states  that  the  stamp  is  only  on  XIOO. 

Thx  Mastxr  of  the  Bolls  [Lord  Langdale].  Let  tiie  ease  be  mentioned  attain 
on  Saturday  next. 

[314]  Moif  1.  The  Master  of  the  Rolls.  I  am  strongly  impressed  with  the 
hardship  of  this  case.  It  comes  to  this :  the  Plaintiff  is  the  executrix  of  a  deceased 
party,  and  it  is  Deceasary  to  take  an  account  of  what  is  due  to  the  deceased ;  but  the 
stamp  on  the  probate  is  not  adequate  to  the  amount  claimed  by  the  bill.    I  am  of 

X'nion  that  there  must  be  a  proper  stunp  affixed  to  this  probate,  and  that  I  cannot 
»w  this  ease  to  proceed  untu  a  poper  stamp  has  been  placed  on  it.   I  hope,  how- 
ever, that  erery  accommodation  will  be  given  at  the  Stamp  CMfioe  in  this  oue. 

Mt^  39.  Mr.  Einderaley  stated,  that  the  CommissioneTs  of  Stamps  had  j^ted 
the  necessary  stamp  to  cover  X8000  <»  credit  (see  the  56  G.  3,  c.  184,  s.  45),  and  on 
giving  the  proper  security.   The  cause  then  proceeded. 

[S16]   Sewell  p.  Dbnnt.  AprU  1,  1847. 

A  testator  devised  his  real  estate  to  trustees  in  fee  to  accumulate  until  the  youngest 
child  of  A.  attained  twenty-one,  and  then  to  divide  it.  After  the  expiration  of 
twenty-one  years,  and  before  the  youn^t  child  attained  twenty-one,  the  heir  of 
the  testator  died.  Held,  that  the  forbidden  aocumulati<m  subsequent  to  Uie  heir's 
death,  being  in  the  nature  of  a  chattel  interest^  passed  to  tiu  pwaooal  rqveswta- 
tives  of  the  heir  of  the  testator. 

The  testator  in  thia  case  devised  his  real  estate  to  trustees  and  their  heirs,  on  trust 
to  manage  or  receive  the  rents,  and  to  sell ;  and  be  bequeathed  to  them  his  personal 
estate  apon  trust,  to  invest  the  residue  of  bis  property,  "in  order  that  the  same 
mii^t  aeaumlaU  as  mueh  as  possible,  until  payable  to  the  legatees  thereof,  therein^ 
^ter  mentioned.  And  upon  further  trust,  that  they  or  he  should  pay  unto  each  child 
of  his  niece,  Sarah  Sewell,  that  should  live  to  attain  the  age  of  twenty-one  years, 
whether  by  her  then  present  or  any  future  husband,  the  sum  of  £500  sterling,  upon 
his  or  her  attaining  tluU)  age,  without  any  interest  for  the  same  in  the  meantime. 
And  upon  further  ffust,  diat  they  or  he  should  pay  and  divide  the  rest  and  residue  of 
the  said  accumulated  trust  ^d,  unto  and  equally  between  all  the  children  of  his  said 
niece  who  ^ould  attain  the  age  of  twenty-one  years,  the  share  of  each  of  them  to  vest 
and  beoome  a  di8p(»aUe  interest  upon  attaining  the  said  age,  but  not  to  be  paid  or 
payable  until  the  youngest  of  tiiem  idiould  arrive  at  that  age,  and  no  one  of  them  be 
remaining  living  under  the  same  ace." 

The  testator  died  in  1818,  leaving  his  niece,  Sarah  Sewell,  his  heiress  at  law. 

In  1829  the  twenty-one  years  allowed  by  the  Thellusson  Act  (40  G.  3,  c.  98)  for 
accumulation,  expired.  In  1845  [316]  Sarah  Sewell  died,  and  at  the  present  time  her 
youngest  child,  bom  in  1829,  haa  not  attained  twenty-one. 

A  question  arose,  whether  the  heir  at  law  of  Si^h  Sewell,  or  her  administrator 
(her  husband)  was  entitled  to  the  rente  of  the  real  estate  accruing  after  the  e^iiratton 
of  the  twenty-one  years,  and  before  her  youngest  child  attained  twenty-one. 

Mr.  Turner  and  Mr.  Sidebottom  areued,  that  the  whole  excess  of  accumulation 
belonged,  at  firsts  to  the  heiress,  Sarah  Sewell,  but,  that  being  a  chattel  interest 
determinable  on  the  youngest  <^Id  attaining  twenty-one,  she  took  it  as  personal 
estate,  and  tiiat  on  her  deatii  it  passed  to  her  legal  personal  representative  and  not  to 
her  heir  at  law.   SmUh  v.  CkoBUm  (4  Maddoch,  484),  Lnet  v.  Ntedham  (2  Vernon,  138). 

Mr.  Rogers  did  not  dispute  that  the  legal  personal  representative  of  Sarah  Sewell 
was  entitled  to  the  rents  which  accrued  during  her  life;  but  he  argued,  that  the 
effect  of  the  Thellusson  Act  was  to  strike  the  direction  to  accumulate  out  of  the  will 
{Efre  V.  Manden  (2  Keen,  564,  and  4  Myl.  &  Cr.  231) ),  and  to  allow  the  whole  excess 
of  accumulation  beyond  twenty-one  years  to  descend  to  the  testatm^s  heir  as  realty ; 
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and  that  on  her  death  the  future  rents  retained  the  same  quaHty  of  realty,  ud 
descended  to  her  heir. 

He  argued  that  Lewi  v.  Needham  (2  Vernon,  136)  mu  not  a  aase  under  Uie 
Thellusson  Act,  and  that  there  a  chattel  intweat  had  ex^renly  been  created. 

Mr.  Lovat,  for  trostees. 

[317]  Mr.  Birkbeck,  for  other  parties. 

Mr.  Kinderskiy,  in  re^y. 

Ths  Maktbr  of  the  Kollb  pUird  Langdale].   I  t^nk  the  interest  taken  by  the 

testator'a  heiress  was  only  a  chattel  interest. 

The  testator  devised  the  rents  to  accumulate  until  the  youn^t  child  attained  the 
ase  of  twenty-one,  and  the  period  allowed  for  accumulation  expired  before  that  event. 
The  Act  requires  you  to  strike  out  of  the  will  the  excess  of  accumulation,  and  the 
consequence  is,  that  ^e  heir  at  law  of  the  testator  takes,  as  undisposed  of,  the  rents 
accruing  beyond  the  time  allowed  and  until  the  younsest  ehikl  attains  twenty-one. 
But  I  am  of  opioion,  that  this  was  but  a  limited  and  cnattol  interest^  which,  on  the 
death  of  Mrs.  Sewell,  passed  to  her  personal  representative. 

Note. — By  the  decree,  the  aoeumulations  from  May  1839  to  March  1846  were 
ordered  to  be  paid  to  Mr.  Sewell,  the  snrviTinff  hnshand  and  administrator  of  Sarah 
Sewell ;  but  he  waived,  in  favour  of  his  chik&en,  his  right  to  tJie  futore  accnmala- 
tiona 

[318]   TiNK  V.  RxTNDLE.   AprU  17,  28,  1847. 

A  railway  company,  without  the  leave  of  the  Court,  took  proceedings  under  the 
Lands  Clauses  Consolidation  Act,  to  take  possession  of  lands  in  the  possessifm  of 
the  receiver  under  the  Court.    On  an  ex  parte  motion  they  were  restrained. 

The  infant  Plaintiff  was  entitled  for  life  to  certain  freehold  and  leasehold  property 
which  was  in  the  possession  of  the  receiver  appointed  by  the  Court. 

The  Sou^  Devon  Railway  Company  bang  in  want  of  part  of  the  leasehold  fat 
th&i  Sutton  Pool  branch,  a  petition  was  presented  to  the  Master  of  the  Bolls,  who 
made  an  order  referring  it  to  the  Master  to  ascertain  what  ought  to  be  done  wit^ 
respect  thereto,  and  permitting  the  railway  company  to  go  in  and  lay  proposals 
berore  the  Master  for  the  acquisition  of  such  land.  The  solidtora  for  the  railway 
company  came  in  before  the  Master,  and  the  Master  directed  the  company  to  lay  a 
state  of  &cts  and  proposals  before  him.  Some  correspondence  paaaed  with  respect  to 
the  proposals ;  but  nothing  was  done  further  before  the  Master. 

Afterwards,  the  company  required  a  part  of  the  freehold  property  for  their  Mill 
Bay  branch,  and,  after  some  correspondence,  they  stated,  "that  they  found  them- 
selves compelled,  in  order  to  avoid  the  most  serious  injury  from  the  suspension  of  the 
works,  to  resort  to  the  process  authorised  by  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Tict.  c.  18,  s.  85),  to  obtain  possession  of  die  said  land." 

Accordingly,  and  without  the  leave  of  this  Court,  they  summoned  the  trustees 
before  the  Justices,  to  shew  cause,  [319]  on  this  19th  day  of  April,  why  ^e  Justices 
should  not  appoint  a  practical  surveyor  to  assess  the  value  of  the  land. 

Mr.  W.  M.  James  now  mov«],  ex  parte,  for  an  injunction  to  restrain  the 
comMny  from  taking  proceedings  to  obtain  possession  of  the  property. 

The  Master  of  the  Rolls  [Lord  Langdale],  considering  that  the  company  were 
interfering  with  the  possession  of  the  receiver  without  leave  of  the  Courts  enjoined 
the  company  "from  taking  any  proceedings  towards  taking  the  possession  of  the 
piece  of  land,  &c.,  under  the  Lands  Clauses  Consolidation  Act  until  further  order, 
with  leave  for  them  to  move,  on  Tuesday  the  20th  instant,  to  discharge  the  order,  or 
obtain  any  other  order  as  they  mi^t  be  advised  to  apply  for,  without  further  notice 
to  the  applicant" 

AprU  28.  The  case  was  mentioned  again,  when  an  arrangement  was  come  to 
between  the  parties. 

Mr.  W.  M.  James,  for  the  Pkuntiff. 
Mr.  Osborne,  for  ^e  company. 
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[390]  Wild  v.  Lookhabt.  Lo  v.  Lockhabt.  27,  28,  29, 

Jvffvst  3,  1847. 

[S.  C.  16  L.  J.  Ch.  519.] 

A  decree  for  sale  ot  an  encumbered  estate,  does  not,  of  itself,  alter  the  rights  of 

parties. 

A  mortgagee  of  estates  on  which  the  incumbrances  were  numerous  and  of  a  eompli- 
cated  nature,  filed  a  bill  for  foreclosure  and  redemption,  and,  by  consent,  the 
estate  was  sold.  Held,  that  the  costs  of  sale  ought  not  to  be  paid,  in  the  first 
place,  out  of  the  general  fund,  but  that  the  money  arising  from  the  sale  of  each 
separately  encumbered  estate,  ought  to  be  treated  in  the  same  manner  as  the 
estate  itself  would  have  been,  and  that  the  mortgagees  ought  to  be  paid  iheir 
principal,  interest,  and  costs,  acoording  to  their  respective  priorities. 

The  suit  of  WUd  v.  Lockhart  was  instituted  by  the  Plaintifl^  for  the  redemption 
aod  forecloeare  of  certain  mortgages  affecting  the  estates  settled  on  the  marriage  of 
Mr.  and  Mrs.  Cawthorne.  The  object  is  stated  to  have  been  to  obtain  payment  of 
Uie  incumbrances. 

The  incumbrances  were  numerous  and  of  a  complicated  nature,  and,  by  the  decree 
made  on  the  18th  of  February  1834,  after  directing  certain  enquiries  and  accounts 
to  be  made  and  taken,  it  was,  by  consent,  ordered,  that  the  estate,  hwvditameiits, 
and  piemisea  in  the  pleedinn  mentioned  ^ould  be  sold  before  the  li^uter,  and  the 
monc^  to  arise  from  the  aue  was  to  be  paid  into  Court,  and  all  proper  parties  were 
to  join  in  conveying  the  estates.  And  the  Master  was  to  ascertain  the  value  of,  and 
dtstinguish  the  amount  of  money  arising  from,  the  sale  of  the  respective  estates, 
having  regard  to  the  inoumbrances  thereon  respectively.  And  all  such  sales  were  to 
be  without  prejudice  to  any  questions  which  might  arise  respecting  the  debts,  charges, 
mortgages,  and  incumbrances,  or  their  respective  priorities,  or  the  apportionment  of 
the  purchase-monies. 

The  estates  were  sold  under  the  decree,  and  the  Master,  by  his  report  dated  the 
4th  day  of  August  1846,  certified  and  found,  what  were  the  several  mortgages  [321] 
and  incumbrances  affecting  the  estate,  and  their  respective  priorities,  ana  what  was 
doe  upon  them  respectively. 

Hie  first  incumDrance  was  due  to  the  Plaintiff :  it  amounted  to  the  sum  of  £1500, 
and  at  first  extended  over  the  whole  of  the  setUed  estate^  parts  of  which  were 
afterwards  released  from  it. 

The  second  inoumln«nce  as  to  the  parts  whidi  continue  to  be  charged  with  the 
£1500,  and  the  first  incumbrances  as  to  the  parts  released  from  the  charge,  consisted 
of  certain  debts  secured  by  a  deed  of  the  2l8t  of  June  1797.  The  Master  called  this 
the  first  incumbrance  subject  to  the  £1500. 

There  were  variom  incumbrances  due  to  persons  of  the  name  of  Wright,  Thexton 
and  Hodgkinson,  and  the  executors  of  Buttle,  which  were  found  to  be  the  second 
incumbrances  on  the  various  portions  of  the  settled  estates  released  from  the  first 
cha^e  of  £1500. 

The  Plaintiff  was  found  to  be  the  third  incumbrancer  on  the  same  portions  of  the 
estate,  and  the  aeeond  inoumbranoer  on  the  remainder  of  the  settled  estates,  of  which 
the  l^gal  estate  was  outstanding  in  trustees,  and  on  those  parts  of  the  settled  estate 
of  which  the  legal  estate  had  become  and  was  vested  in  the  Pkuntiff  Maty  Wild. 

And  the  report  stated  other  subsequent  incumbrances. 

There  was  no  Question  as  to  the  incumbruioes  of  their  priorities ;  but  a  question 
was  made  as  to  the  mode  of  paying  the  costs  of  the  sale  and  the  costs  of  [322]  the 
ineumbrancers  parties  to  the  suit.  On  the  part  of  the  Plaintiff,  it  was  proposed, 
that  the  costs  of  the  sale  should  be  paid  out  of  the  whole  of  the  fund  in  Court  arising 
from  the  sale  of  the  settled  estates ;  and  should  be  ap^rtioned  among  the  several 
parties,  in  ^opntion  to  the  respective  amounts  of  their  chaiges,  or  to  the  amounts 
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of  the  monies  ftririas  from  the  estates  respeotively  charged,  and  that  each  party 
should  ^en  take  the  fund  arising  from  his  own  security,  and  pay  his  own  costs. 

It  was  argued,  that  the  sale  having  been  mad«  oonaeiity  all  parties  must  be 
deemed  to  have  ccmridered  it  to  be  for  dieir  common  benefit  to  have  eonsented  tiitt 
it  should  be  made  at  their  own  common  expense. 

On  the  other  hand,  it  was  contended,  that,  having  ^ff^  ^  ineumlnaDoei, 
which  (except  as  to  the  £1500)  were  prior  to  the  Plamtin,  it  was  for  the  benefit  of 
the  Plaintiff,  and  at  her  instance,  that  a  sale  was  applied  for  and  obtained :  that  a 
decree  for  the  sale  of  an  incumbered  estate  does  not,  of  itself  alter  the  rights  of  the 
parties:  that  this  decree  was  expressly  made  without  prejudice  to  any  question 
respecting  the  debts,  charges,  mortgages  and  iDCumbrances,  or  their  respective 
priorities,  or  the  apportionment  of  the  purchase-money ;  and  that  if  anything  more 
than  a  substitution  of  the  purchase-mtmey  for  the  estate  sold  had  bem  intended,  it 
ought  to  hare  been  provided  for  in  the  decree. 

Mr.  Turner  and  Mr.  Hare,  for  the  Phuntiff. 

Mr.  Kindersley,  Mr.  Gardner,  Mr.  Baach,  Mr.  Osbcvne,  Mr.  Elmstoy,  Mr. 
Sidebottom,  Mr.  Lit^  Mr.  Chapman,  Mr,  Geldart,  Mr.  ffliapter,  Mr.  William 
Morris. 

l^BS]  Mr.  Turner,  in  reply. 

RepuHfrtk  V.  Heslop  (3  Hare,  486),  U^petim  v.  Harriton  (7  Simons,  444),  Aldriige 
V.  Wedbrook  (B  Beav.  188),  Barnes  v.  Roaster  (1  Y.  &  C.  (C.  C),  401),  Kewbd  t. 
Scraftan  (13  Vesey,  370),  Tipping  v.  Power  (1  Hare,  405),  31i%  v.  Dm  (16  Viner, 
447,  pi.  19),  AppUby  v.  Duke  (I  Phillips,  272),  were  cited. 

Thk  Mastkr  of  thb  RoLUt  [Lord  Langdale].  There  is,  I  think,  sofficient 
authority  for  the  proposition,  that  a  decree  for  sale  of  an  encumbered  estate  does 
not,  of  itself,  altw  the  rights  of  parties.  If  there  had  been  no  such  sale,  each 
mortgagee  would,  according  to  the  order  of  his  priority,  hare  received  his  prind]^ 
interest,  and  costs,  or  by  foreclosure  have  obtained  the  estate  itself.  And  considering 
tiie  purchase-money  as  substituted  for  the  estate,  there  seems  no  sufficient  reastm  fear 
diminishing  it  by  deducting  from  it  a  proportionate  part  of  the  costs  of  sale.  The 
sale  was,  indeed,  consented  to  by  the  mortgagees ;  and  it  may  hare  been  for  their 
benefit  or  convenience ;  but  it  was  also,  and  probably  much  more,  for  the  benefit  or 
convenience  of  subsequent  incumbrancers,  who  mi^t  not  be  able  to  redeem  prior 
incumbrances,  and  had  otherwise  no  prospect  of  denring  any  benefit  from  any  surploB 
of  the  purchase-money  arising  from  the  sale  of  any  portion  of  the  estate  charged 
with  prior  incumbrances.  I  think,  therefore,  that  the  money  arising  from  the  we 
of  eaok  separately  incumbered  estate  ought  to  be  treated  in  the  same  manner  as  the 
estate  itself  would  faare  been;  and  that  the  mortgagees  ought  to  be  paid  Uieir 
principal,  interest,  and  costs,  according  to  their  respective  priorities,  and  tiut  ^Stfl 
the  costs  of  the  sale  ought  not  to  be  paid,  in  the  first  plac^  out  ^  die  gener^  nun. 
To  support  this  claim,  I  think  tiiere  ought  to  have  been  a  special  dirwtion  in  the 
decree. 

[824]  Wilkinson  V.  Chaklssworth.(1)  Marsack  v.  Ltstkr. 
May  6,  28,  29,  30,  31,  Jwm  8,  1847. 

[S.  C.  16  L.  J.  Ca.  387 ;  11  Jur.  644.    See  TataUon  v.  Morris,  1878,  8  Ch.  D.  466.] 

The  wife's  equity  to  a  settlement  attaches  to  her  life  interest 

The  income  of  wife's  property,  being  choses  in  action,  and  not  possessed  or  reduced 
into  possession  in  the  lifetime  of  her  husband,  belongs  to  the  wife  by  survivorship 
and  not  to  the  representatives  <rf  the  husband  or  his  assignee. 

These  cases  were  unconnected  with  each  other,  but,  inrolving  similar  pointi^  the 
Court  delivered  one  judgment  only,  applicable  to  both  cases. 

Mr.  Lowndes,  Mr.  Turner,  Mr.  Kindersley,  Mr^  Eurer,  Mr.  Ronpell,  Mr.  Jaokson, 
Mr.  Stinton,  Mr.  Mozon,  and  Mr.  Sidebottom,  appeared  for  several  parties. 

(1)  Reported  in  1  Keen,  63,  under  the  title  of  MMm  v.  CkarkoBorik, 
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Daea^  v.  Siefupp  (2  Y.  &  Col  (C.  C),  461,  and  1  PhilUpi,  698X  J'urce  v. 
Thomdg  (2  Simons,  167),  Kau^uhon  v.  Bitek  (13  Simons,  404),  Mwraif  v.  Lord  £liba«k 
<10  Yeeey,  64,  13  Vea.  1,  and  14  Ves.  496),  ElUxm  t.  £Uoi»  (13  Simons,  309),  Le 
Vauewr  v.  SanUtm  (14  Simons,  116X  v.  (1  CoUyer,  049),  Jfofoiiy  r. 

Kmnedy  (10  Simons,  254),  Maea/alay  v.  PhUipt  (4  Ves.  15) ;  and  see  /akn^ofie  v.  Lumb 
<15  SimcDs,  308),  EUiott  v.  CWeU  (5  Mad.  149),  SianUon  v.  ifoU  (2  Buss.  &  M.  175). 

[336]  Jwie  8.  The  Mastbk  of  the  Bou^  (Lord  Langdale].  In  the  oa«e  of 
Maraack  t.  LydeTf  the  personal  representative  <rf  Mr.  Lyster,  wfao  died  leaving  his 
wife  aurviving  him,  claims  to  be  entitled  to  the  inoome  of  her  life-estate  in  oertain 
iottds  whidi  aeoraed  due  in  her  lifetime. 

In  the  ease  of  W^iXkm$m  r.  OwUmuortht  Elisabeth  Wilson,  a  cethd  qtu  inut  under 
an  amrignment  made  by  John  Bjrng  Wilkinson,  claims  to  be  entitled  to  the  interest 
which  aeemed  due  in  his  lifetime,  upon  the  portion  or  fortune  to  which  he  was 
entitled  in  her  right. 

In  this  case,  as  in  the  former  case  of  Mamck  v.  Letter,  it  was  argued,  that  Uie 
wife's  equity  for  a  settlement  does  not  extend  to  a  life  interest  to  which  her  husband 
is  entitled  in  her  right  Upon  this  I  need  only  observe,  that  Uie  contrary  has  been 
held  in  Fryor  v.  mil  (4  Brown's  C.  C.  139),  Jacob  v.  AmyaU^  reported  in  t^e  note  to 
Beresford  v.  Hobaon  (1  Madd.  376,  n.)  and  Wri^  v.  MorUy  (H  Ves.  13),  and  that  it 
has  been,  as  far  as  I  know,  ^e  constant  practiee  in  this  Court  to  give  effect  to  Ae 
equity  of  the  wife  in  respect  of  her  life  intierests. 

In  both  Marsadc  v.  Lytter  and  fFiUdnson  r.  Charluworik  it  was  contended,  that,  if 
tiie  wife  lives  with  ^  husband,  and  is  maintained  by  him,  he  is  absolutely  entitled 
to  her  income  accruing  due  in  her  lifetime;  that^  in  absence  <A  proof  to  the 
contraiy,  it  onj^t  to  ne  wesumed  that  he  nuuntains  her,  and  that^  perftnrming  the 
obligation  contracted  by  his  marriwe,  he  is  to  be  oonsidwed  as  absolute  purchaser 
of  her  income,  and  that  a  Court  of  Equity  ought  not  to  prevent  his  enjoy-[326]-ment 
of  it  It  was  further  contended,  that  if  the  husband  dies  before  he  has  received  or 
reduced  into  possession  the  interest  or  inoome  which  became  due  in  bis  lifetime^  his 
personal  representative  is  entitled  to  it  against  the  claims  of  the  surviving  wife. 

The  whole  argument  is  at  variance  with  the  ordinary  practice  of  this  Court. 
When  a  husband  applies  for  payment  of  money,  either  principfd  or  interest,  to  which 
he  is  entitled  in  right  of  his  wife,  the  first  questions  are,  whether  the  money  for 
which  he  asks  is  subject  to  an^  settlement  already  made,  and  if  not^  whether  the  wife 
consents  to  the  payment  desired  being  made  to  her  husband ;  if  she  does  not,  the 
next  question  is,  what  settlement  should  be  made ;  and  if  neoenary,  it  is  refeired  to 
the  lurter  to  enquire  into  the  subject.  Except  under  nieeial  dreumstances,  die  has 
not  been  held  entitled  to  have  the  whole  M  the  capital  rand  settled  upon  herself  and 
ber  children,  or  to  have  the  whole  of  her  income  secured  to  be  paid  to  herself  alone, 
wholly  excluding  the  husband ;  and  there  may  be  cases,  in  which,  under  the  circum- 
stances, she  may  not  be  held  entitled  to  have  any  settlement  made  out  of  the 
particular  fund  in  question.  The  amount  or  proportion  of  the  sum  to  be  settJed  or 
secured  is  not  subject  to  any  fixed  rule,  although  it  seems  not  unusual  to  agree  to  a 
oertain  proportion. 

Bat  the  title  of  the  husband  having  been  oonsidered  subject  to  the  wife's  equity 
fw  a  settlement,  the  matter  is  always  enquired  into ;  and  this  is  so  much  the  principw 
on  which  Ac  Coort  acts,  thal^  tall  the  ocouirenoe  of  the  case  now  before  me,  and  ^e 
case  of  Maraeuk  v.  X^nEsr,  I  do  not  reoolleot  any  instance  of  its  being  disputed  before 
me. 

reST]  The  only  two  cases  referred  to  at  the  Bar  were  Maaaday  t.  PhiUps 
{A  Ves.  15)  and  Vaughan  v.  Buek  (13  Sim.  404) ;  but  the  cases  of  Bond  v.  Simmons 
<3  Atk.  20)  and  Sleeeh  v.  Tkoringion  (2  Vea.  sen.  560)  may  be  thought  to  bear  on  the 
subject ;  and  I  think  it  probable  that  the  observations  of  Lord  Harawicke  in  Bond  v. 
Svnmons,  and  of  Sir  Thomas  Clarke  in  Sleeeh  v.  Torrinpton,  as  well  as  the  order  of 
Xiord  Alvanley  in  Maemday  v.  Phillips  were  all  of  them  founded  on  the  notion  which 
bas  since  been  overruled,  that  the  life  interest  of  the  wife  was  not  a  subject  upon 
which  her  equity  for  a  settlement  could  attach.  It  seems  to  have  been  the  opinion  of 
Ijord  Alvanley,  and  in  fFri^  v.  Morky  (11  Ves.  p.  17),  Sir  William  Grant  says,  that 
Xiord  Alvaaley  would  hare  admitted,  as  a  general  proposition  (subject  of  course  to 
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exeeptioDs),  %ha,%  when  the  property  of  the  wife  eonsitted  only  of  a  life  interett,  Uie 
husmnd  would  be  entitled  to  that^  in  her  right,  without  malnng  a  aet^ement.  Bat 

ooDBidering  it  to  be  now  settled,  that  the  husband  is  not  entitled  to  his  wife's  life 
interest,  otherwise  than  subject  to  her  equit;^  far  a  settloneot^  I  find  nothing  in  Uieae 
oases  to  induce  me  to  consider,  that  the  ordinary  jnaotioe  of  this  Ckmrt  is  emmeoos 
as  between  the  husband  and  wife  both  living. 

I  have  read  the  papers  with  which  I  hare  been  supplied  in  the  case  of  FoM^ait  t. 
Buck,  which  is  reported  in  1 3  Sim.  404,  and  also  a  copy  of  the  order  which  was  made ; 
and  if  the  order  was  right,  it  does  Mem  to  be  an  authority  for  the  proposition  stated 
and  relied  on  in  the  argument,  that,  whilst  the  husband  and  wife  are  both  Urioj^ 
the  husbuid,  maintaining  the  wife,  is  absolutely  ^28]  entitied  to  the  wh<de  of  her 
income,  in  opposition  to  her  claim  to  a  settlement  out  m  her  life-estate. 

As  tiie  case  occurred  during  the  lives  of  both  kasband  and  wif^  it  does  not  goram 
the  point  which  I  have  now  to  consider ;  and  I  shoukl  have  wished  to  abstun  fron 
expressing  any  opinion  upon  it ;  but,  oonsidering  how  constant  the  maotioe  of  tiie 
Court  has  been,  and  how  frequently  the  question  may  be  raised,  I  fee!  it  my  duty  to 
say,  that,  notwithstanding  the  case  of  Kaughan  v.  .mt^  I  must  still  adhere  to  the 
rule  which  I  consider  to  be  established  in  such  oases. 

In  the  oases  now  before  me,  the  question  depends  on  the  rule  of  this  Court 
respecting  choees  in  action  of  the  wife  not  reduced  into  possession  by  the  husband. 
It  was  argued,  that  if  the  husband  maintained  his  wife  (which,  it  is  said,  I  ought  to 
presume),  he  aoqnired  an  independent  right  to  her  income  accrued  due  in  her  life- 
time, and  that  any  urears  passed  to  his  legal  personal  representative  or  assignee  in 
opposition  to  the  right  of  ^e  surviving  wife. 

For  this  there  seems  to  be  no  foundation.  The  sums  al  money  daimed  by  the 
cestui  qite  truit  under  the  hosband'a  aasignmant  ware  ohoaes  in  action  of  the  wife,  not 
posaeued  or  reduced  into  possession  by  the  husband  when  he  died.  And  I  am  ^ 
opinion,  tJiat  the  wile  beoame  absolutely  entitied  to  them  by  survivorship  ;  and  this 
seems  to  be  in  conformity  with  the  ease  of  SlUam  v.  J^wm  and  many  preeeding 
cases. 

[829]   Fkuehd  v.  Sollt.   Afoy  7,  /uly  29.  1847. 
[S.  C.  11  Jur.  958.] 

In  the  taxation  of  costs  as  between  solicitor  and  diMit  the  Taxing  Master  had  du- 
allowed  the  costs  of  two  counsel  in  several  applioationa  to  the  Court  The  Master, 
having  used  his  diatnretioDi  and  not  proceeded  on  any  genend  {Hnnciple^  a  petition 
to  review  the  taxatuHi  was  dismissed  with  costs. 

Brief  of  pleading  prepared  for  counsel  after  pablieation  and  htiore  tiu  caoae  had  been 
aet  down,  and  whieh  beoame  uaeteea,  in  oonaequence  of  a  oomprondoe  befwe 
hearing,  disallowed  on  taxation  as  between  aolieitor  wad  oliwt. 

This  suit  was  instituted  by  one  Plaintiff  against  thirty  Defendants,  sod  a  com* 
promise  having  been  effected  before  hearing,  an  order  was  made,  by  which  it  was, 
among  other  things,  referred  to  the  Taxing  Master  to  tax  all  parties  their  costs,  as 
between  solicitor  and  client,  of  and  relating  to  these  suits,  and  for  the  applicaticm  for 
several  orders  of  the  13th  of  June  1842  and  31st  of  March  1843. 

This  was  a  petition  presented  by  two  <3i  the  Defendants,  stating  that  their  costs 
had  been  taxed  at  £102,  and  complaining  that  the  Taxing  Master  had,  on  three 
different  petitions,  in  which  the  Defendants  had  appeared  as  Bespondents  by  two 
counsel,  disallowed  the  costs  of  one  of  such  counsel;  and  had  alM  disallowed  tiie 
costs  of  a  brief  copy  of  tiie  pleadings,  which  had  been  made  aftw  publintion  had 
passed,  but  before  the  cause  had  been  set  down,  for  tiie  uae  of  the  Petitioners' 
oou  nsel,  in  the  full  expectation  that  this  cause  would  come  to  a  hearing. 

The  first  of  the  three  petitions  had  been  presented  by  other  parties  to  vary  an 
order  for  payment,  by  some  other  Defendants,  of  a  sum  of  money  into  Court 

The  second  petition  was  unopposed,  and  prayed  for  a  reference  to  tiie  Master,  to 
see  if  tiie  jvoposed  oomiffomiae  would  be  for  tike  benefit  ot  the  parties  who  were  in&nts  • 
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and  the  third,  which  was  likewise  anoppS0}-pO8ed,  the  eonfirmation  oi  tiis 

Master's  report  as  to  the  compromise  ancf  for  consequential  directions. 

Mr.  Turner  and  Mr.  O.  L.  Russell,  in  support  of  this  petition  for  a  review  of  the 
taxation.  It  has  been  held,  "that  the  fact  of  a  petition  being  unopposed  is  not  of 
itself  a  sufficient  reason  for  the  disallowanoe  of  the  costs  of  two  counsel " :  Stwrffe  v. 
IHmsd^  (9  Beavan,  170).  Here  the  interest  of  the  Defendants  required  the 
assistance  of  two  counsel.  The  Plaintiff  has  been  allowed  two  counsel  on  this 
occasion  ;  and  is  it  to  be  said,  that  a  Defendant's  interest  is  to  be  less  protected  than 
aPkintiff's? 

Mr.  W.  T.  S.  Daniel,  amfnk.  The  Master  has  considered  all  the  oiroomstanees, 
wad  exercised  a  sound  disdretion  in  the  disallowance  of  two  counsel  He  ccmsidered 
that,  as  the  Kaintiff  and  Defendants  had  similar  interests,  and  were  represented  by 
the  same  solioitor,  it  was  onneoessary  to  instmot  two  counsel.  He  has  not  proeeeded 
on  the  princiide,  that  beoaose  tiie  application  was  not  opposed,  the  Petitioners  were 
not  enbtled  to  two  counsel. 

As  to  the  oopy  of  the  pleadings  he  thought  it  an  unnecessary  expense,  as  the 
cause  was  not  approaching  a  hearing.    (See  In  n  Pmder,  10  Beav.  390.) 

Mr.  Turner,  in  reply. 

The  Master  of  thi  Bolls  said  be  would  oommunioate  with  the  Taxing 
Master. 

(3311  July  29.  The  Master  or  the  Rolls  [Lord  Langdalel  I  find  that  the 
Taxing  Master  exercised  his  discretion  on  all  the  points  complained  of,  and,  therefore, 
by  the  rule  of  the  Court,  I  cannot  interfere,  and  the  petition  most  be  dismissed  with 
costs. 

He  did  not  proceed  on  the  prineiple  that  two  counsel  ought  not  to  be  employed 
vpim  ui  unopposed  t»ooeeding,  as  to  which  I  have  obserred  already,  Aat  th«e  are 
■umy  oonsent  and  unopposed  oases  in  which  it  is  necessary  for  the  Court  to  have  the 
best  asnBtance  that  counsel  can  afford. 


[331]   Lobs  Suffisld  v.  Bond.   April  29,  Mwf  8,  1847. 

An  answer  was  filed  on  Saturday,  and  an  order  m»  to  dissolve  the  injunction 
obtained  on  the  same  day.   Notice  of  filing  the  answer  and  of  the  order  was  not 

S'ven  till  M<»id».   Upon  motion  to  diaehai;ge  the  order  ititi,  the  Court,  finding 
at  the  Phuntiff  had  not  been  {nejudioed,  refused  to  disdiarge  it,  but  made  the 
Defendant  pay  the  costs. 

The  23d  Order  of  October  1842  (Ord.  Can.  216)  directs,  that  when  a  party  files 
his  answer,  "  he  shall,  on  the  same  day,  give  notice  thereof  to  the  acAvAtar  of  t^e 
adrerse  party." 

The  Plamtiff  in  the  present  case  had  obtained  the  common  injunction.  The 
Defendant,  on  Saturday  tfae  24th  of  April,  filed  his  answer  and  obtained  the  order 
mn  to  dissolve  the  injunction.  He  served  the  order,  and  gave  notice  of  having 
filed  his  answer  on  Monday  the  26th  of  April.  Under  these  circumstances,  the 
Plaintiff  moved  to  discharge  the  order  nisi  on  the  ground  of  the  irregularity. 

Mr.  Willcock  and  Mr.  Dickinson,  in  support  of  the  motion,  argued  that,  as  the 
Qenml  Order,  requiring  ^321  notice  of  filing  an  answer  to  be  given  on  the  same  day, 
had  not  been  obeyed,  the  oraer  nut  was  irr^^ular,  beii^  founded  on  an  incomplete 
answer. 

Mr.  Turner  and  Mr.  Toller,  for  the  Defendant,  did  not  dispute  dut  scnne  irregu- 
Urity  had  accidentally  occurred,  in  giving  notice  on  Monday  instead  of  on  Saturday ; 
but  they  contended,  that  it  was  not  of  such  a  nature  as  to  be  material,  or  in  any  way 
to  prejudice  the  Plaintiff.  They  argued,  that,  though  the  General  Order  required 
that  notice  should  be  given  on  the  same  day,  yet  it  did  not  declare  that  an  order 
misi  founded  on  an  answer  regularly  filed,  but  of  which  notice  had  not  been  given  on 
the  same  day,  was  to  be  considered  as  irregular ;  and  they  said,  that  the  ordinuy 
practice  of  tiie  Court  shewed,  that  it  was  leguiar  to  obtain  the  order  niti  before  service 

R.  in.— 20 
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of  notice  of  having  filed  the  answer,  for  generally  the  notice  and  order  ma  were 
served  simultaneoiuly. 

Mr.  Willoock,  in  reply.  It  is  moat  material  that  the  notice  required  by  the  23d 
Order  should  be  given  on  the  same  day ;  as  in  the  instances  <A  a  demurrer  or  plea, 
for  the  Plaintiff  is  bound  to  set  them  down  within  a  limited  period  aStex  filing,  at  the 
peril  of  their  being  allowed  as  (tf  course.  16th  Order  of  May  1846.  ait.  17, 18, 19. 
(Ord.  GazL  282,  283.) 

BnuUtodt  V.  WhaMey  (6  Beavan  61)  was  cited. 

The  Master  of  the  Rolls  [Lord  Langdale].  I  have  no  doubt  tiiat  tike  Court 
must  enforce  the  due  observance  of  the  order  which  directs  notice  of  filing  an 
answer  to  be  given  on  the  same  day  on  which  it  is  [333]  filed ;  and  aa,  in  this  case, 
notice  was  not  given  on  that  day,  Z  am  of  opinion  that  there  was  a  default  on  the 
part  of  the  Defendant.    This  does  not  appear  to  be  denied. 

The  question  is,  what  ought  I  to  do  on  this  occasion  1  It  is  insisted  that  I  ought 
to  discharge  the  order  in  all  cases,  whether  any  inconvenience  has  been  created  to 
the  other  side  or  not.  I  do  not  think  that  this  is  the  necessary  consequence  of  such 
an  omission.    It  is  quite  true,  that  if  the  Court  relaxes  its  general  rules,  it  will 

give  rise  to  inconvenience,  by  the  frequent  discussions  wUoh  will  eonsequentiy  arise ; 
at  tills  will  be  cdieoked,  by  the  control  which  the  Court  exercises  ora:  the  ooats  tA 
tiie  application. 

I  think  that»  in  this  case,  I  ought  to  leave  the  order  «u«^  and  make  the  Defendant 
pay  the  costs  of  the  application.  If  any  inoonvenience  or  injustice  had  been  created 
to  the  Plaintiff  by  the  irregularity,  he  ought  certainly  to  be  relieved  from'  it ;  but  I 
have  heard  none  alleged. 

I  do  not  intend  to  do  anything  which  would  imply  that  this  General  Order  is  not 
to  be  strictly  obeyed.  It  was  made  on  the  abolition  of  the  office  of  the  Six 
Clerks,  and  tiie  notice  was  intended  to  be  imperative  in  lieu  and  substitutiOD  of 
the  notice  previously  given  as  a  matter  of  curtesy  between  tiiem,  and  it  most  be 
adhered  ta 


[334]  /n  M  GouJUtD.   MarA  6,  1847. 

It  is  iofonnal  for  the  Master  to  state  on  his  report,  that  he  has  founded  his  opinkm 
aa  to  the  vendor's  titie  np<m  tiie  opinion  of  a  omveyanoer. 

By  an  order  of  the  Courts  it  was,  unongst  other  things,  referred  to  the  Master  to 
enquire  whether  a  good  title  could  be  made  to  certain  property. 

The  Master,  by  his  report,  stated,  that  the  parties  had  laid  before  him  an  abstract 
of  titie  and  certam  affidavits,  and  "  the  cpiniM  of  W.  T.  S.  D.  Esq.,  a  comx^aneery  and 
that,  having  considered  the  abstroct  of  titie,  (pifuoii,  and  evidence,"  he  was  of  o|Hiii(Hi 
tiiat  a  good  title  could  be  made. 

A  petition  was  presented  for  the  otmfirmation  of  tiie  Master's  report^  which  now 
came  on  for  hearing.  , 

Mr.  W.  T.  8.  Daniel,  in  support  of  the  petition. 

Thb  Mabixr  of  the  Bolu  [Lord  Langdale].  I  recollect  there  being  once  a 
discussion,  whetiier  a  Master  was  entitled  to  require  the  parties  to  procure  the  opinion 
of  a  conveyancer  of  his  own  selection.  {Flower  v.  frcdker,  1  Russ.  408 ;  and  see 
1  Turn.  &  Yen.  418  (6th  ed.).)  Lord  Eldon  there  seemed  to  think  that  a  Master 
acted  prudently  in  obtaining  the  assistance  of  a  conveyancer.  I  do  not^  however, 
remember  ever  having  seen  such  a  report  as  the  present,  which  states  the  finding 
upon  counsel's  opinion.  The  Master  may,  no  doubt,  avail  himself  of  the  assistance 
afforded  by  the  opinion  of  a  conveyancer ;  but  he  ought  no^  I  think,  to  state  it  as 
the  foundation  of  his  finding. 

J|]386]  I  eannot  sanction  this  form  of  report,  and,  before  confirming  tike  report,  the 
Petationws  must  get  the  Master  to  strike  out  all  referenee  to  the  opinion. 
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[335]   DORKAY  VL  BoBBODAiUB.   March  9,  May  3,  1847. 

[S.  C.  at  law,  5  C.  B.  380 ;  U  Jur.  231.] 

A  party  oorenanted  "to  do  and  perform  all  such  acts,  matters,  and  things  as  should 
be  requisite  for  continuing  and  keeping  on  foot  a  policy."  Held,  that  this  covenant 
could  not  be  read  negatively,  as  if  he  had  covenanted  to  do  no  act  whereby  it 
would  become  void,  and,  therefore,  that  the  covenant  was  not  broken  by  the  Buicide 
of  the  covenantor,  whereby  the  policy  beoame  forfeited. 

In  1828  Mr.  Borrodaile,  in  contemplation  of  his  marriage,  which  was  afterwards 
solemnized,  effected  a  policy  of  assurance,  on  his  own  life,  for  the  sum  of  £1000,  in 
ooDsideratioD  of  the  annual  premium  of  £93,  Iba.  agreed  to  be  paid.   The  policy  was 

frauted  on  certain  conditions,  amongst  whieh  was  this :  that  if  the  grantee  "  shouM 
ie  by  his  own  hands,"  the  policy  should  be  void. 
The  proviso  was  expressed  as  follows : — "  Provided  and  it  is  hereby  declared  to 
be  the  true  intent  and  meaning  of  this  policy  of  assurance,  and  the  same  is  accepted 
by  the  said  assured  upon  these  express  conditions : — That,  in  case  the  assured  shall 
die  upon  the  seas  (except  in  such  passages  as  are  allowed  by  the  rules  of  the  said 
society),  or  go  beyond  the  limits  of  Europe,  or  enter  into  or  engage  in  any  naval  or 
mOitary  service  whatsoever  (unless  licence  be  obtained  from  a  court  of  dlirectOTS  of 
the  said  society),  or  shidl  die  by  his  own  hands,  or  by  the  hands  of  justice,  or  in  conse- 
quence of  a  duel,  or  if  the  u;e  of  the  assured  does  not  exceed  thirty-six,  or  if  the  said 
assured  be  now  afflicted  with  any  disorder  which  tends  to  the  shortening  of  life,  or  if 
«  certain  declaration,  bearing  date  tibe  20th  day  of  May  instant^  made  luid  signed  by 
or  on  behalf  of  l^e  assured,  and  forming  the  bwis  of  tae  coD-[336Ttract  between  the 
vaid  aasared  and  the  society,  contains  any  untrue  avennent,  this  policy  shall  be 
void." 

By  indenture  of  the  26th  of  June  1828,  Mr.  Borrodaile  assigned  the  poticv  and 
the  money  thereby  secured  to  trustees,  and  he  covenanted  amongst  other  things, 
that  he  would  "at  all  times  during  his  life,  duly  pay  all  such  premiums  and  other 
monies,  and  do  and  perform  all  «um  acts,  maUers,  and  a$  a&ouU  be  n^fuigUe  for 

coiUiMiing  and  keeping  on  foot  the  poUof." 

On  the  20th  of  March  1838  Mr.  Borrodaile  was  found  drowned  in  the  river 
Thames,  and  Abraham  Borrodaile  proved  his  will 

The  trustees  of  the  indenture  tuving  applied,  in  vain,  ioc  payment  of  the  money 
secured  by  the  policy,  commenced  an  action  against  the  grantors  in  1839.  Tlie 
cause  was  teied  at  the  sittings  after  Michaelmas  term  1841,  and  the  jury  found,  that 
"the  Ber.  William  Borrodule  voluntarily  threw  himself  into  the  river  Thunes, 
intending  to  destroy  his  life ;  but  that  at  the  time  of  committing  the  act,  he  was  not 
capable  of  judging  right  from  wrong."  (Borrodaile  v.  Hmter,  6  Man.  &  G.  639.)  In 
•ooufcmnity  with  this  finding  it  was  an  sdmitted  statement  in  the  case,  "  that  on  or 
about  the  16th  day  of  February  1838,  Mr.  Borrodaile  voluntarily  threw  himself  into 
the  river  Thames,  intending  to  destroy  his  life ;  but  not  being  capable  at  the  time  of 
<listinguishing  between  right  uid  wrong,  and,  tiiereupon,  and  in  consequence  thereof, 
he  was  drowned  and  died/' 

Upon  the  finding  of  the  jury  in  the  action,  a  verdict  wa^  under  the  direction  of 
the  Judge,  entered  for  the  I)e-[337]'fendantB ;  but  leave  was  given  to  apply  to  the 
Conrt  to  set  aside  such  verdict,  and  enter  a  verdict  for  the  Plaintiff  for  we  amount 
insured  by  the  polity  and  interest  thoreon.  A  rule  nid  to  set  asjde  the  verdict  was 
argued  in  Trinity  term  1842,  and  in  Easter  term  1843  the  rule  was  discharged ; 
the  Lord  Chief  Justice  Tindal  having,  however,  eziseesed  an  opinion  in  fatvour  of 
the  Plaintiff. 

The  trustees  having  thus  failed  in  establishing  their  claim  against  the  insurers, 
endeavoured  to  establish  a  debt  against  the  estate  of  Mr.  Borrodaile,  upon  the 
•covenant  "  that  he  would  do  and  penorm  all  such  acts,  matters,  and  things  as  should 
be  requisite  for  kee^nn^  on  foot  the  policy."  This  creditors'  suit  having  been 
instituted  for  tihe  administration  of  the  estate  of  William  Borrodaile  deceased,  and 
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a  decree  made  therein  for  taking  an  account  of  his  debta,  a  claim  for  a  som  of  XIOOO 
and  interest  was  made  hy  John  Watson  Borrodaile  and  othen,  as  trusteeB  of  die 
settlement.  The  claim  waa  allowed  by  the  Master ;  but^  upon  exceptions  taken  to 
his  report,  it  was,  on  the  24th  of  Norember  1845,  oideiwt  that  a  case  should  be 
made  for  the  opinion  of  the  Judges  of  the  Court  of  Common  Pleas,  upon  the  queation 
— ^Whether  the  trustees  were  entitled,  under  the  coverture  contained  in  the  indenture, 
to  recover  the  sum  of  £1000,  secured  hy  the  policy  in  the  pleadings  mentioned,  from 
the  executor  of  the  testator  ?  The  case  was  accordingly  made  and  argued  before  the 
Judges  of  the  Court  of  Common  Fleas,  who  certified  their  opinion,  that  the  l^oistees 
of  the  indenture  were  not  entitled,  under  the  covenant  therein  contained,  to  recorer 
the  sum  of  £1000  from  the  executor  of  William  Borrodaile. 

[338]  The  case  now  came  on  for  consideration  upon  the  equity  reserved ;  and  the 
trustees  of  the  settlement  desired  that  the  case  might  be  reconsidered  at  law. 

Mr.  Kindersley  and  Mr.  Campbell,  for  the  Puuntiff,  supported  the  certificate  of 
^e  Judges,  and  contended  that  uiere  had  been  no  braach  of  the  testator's  ooTraaat, 
he  not  having  omittMl  to  do  or  perform  any  act  requisite  to  keep  the  policy  on  foot. 

Secondly ;  that  the  testator  was  not  responnble  tar  an  act  done  by  him  when  in  a 
state  of  mental  incapacity. 

Mr.  Purvis,  for  a  specialty  creditor. 

Mr.  Toller,  for  the  widow. 

Mr.  Boupell  and  Mr.  Boundell  Palmer,  for  the  trustees  of  the  marriage  settlement. 
The  policy  on  the  life  of  the  testator  having  been  avoided  by  his  act,  hu  estate  is 
liable  in  damages  for  the  breach  of  covenant. 

A  covenant  is  to  be  construed  according  to  the  intent  and  meaning  of  Uie  parties^ 
and  no  particular  form  of  words  is  necessary  to  constitute  an  obligation  by  covenant, 
for  "  any  words  in  a  deed  which  shew  an  agreement  to  do  a  thin^  mah»  a  covenant.'' 
Comyn's  Dig.  "Cbrenant"  (A.  2)  (vol.  iii.  p.  263  (^th  ed.)).  If  a  party  oovenant  to 
do  every  act  and  deed  neosHary  to  preserve  a  thing,  he  is,  ne^tively,  restrirted  from 
ctoing  any  act  to  destooy  it.  There  are  many  oases  in  which  acts  not  within  tiie 
letter  of  a  covenant  have  still  been  held  to  be  within  its  spirit  [SSSj  and  the  intention 
of  the  parties.  "  If  a  man  acts  contrary  to  the  intention  of  the  covenant,  it  sbiUl  be 
a  breach,  though  he  performs  the  words  of  the  covenant :  as  if  a  covenant  be  to 
deliver  a  recognisance  to  be  cancelled,  it  is  a  breach,  if  he  extends  it  before,  though 
it  be  afterwaras  cancelled ; "  Bobmson  v.  Amps  (Sir  T.  Raymond,  25).  So,  if  a  brewer 
covenants  to  deliver  all  his  grains  for  the  cattle  of  the  Plaintiff,  and  he  puts  hope  to 
them  before  delivery,  it  is  a  breach  of  the  covenant,  "  because  the  intention  of  the 
parties  is  to  be  considered  in  all  contracts ;  and  it  was  the  intent  of  the  parties  here» 
uiat  the  Plaintiffii  should  have  the  grains  for  the  use  of  his  cattle,  and  they  will  not 
eat  them  when  hops  are  put  into  them :  so,  if  I  covenant  that  I  will  leaT«  all  tbe> 
timber  which  is  ««wine  on  the  land  I  hire,  upon  the  land  at  the  end  of  Uie  term,  if 
I  out  it  down,  though  i  leave  it  on  the  Umd,  it  is  a  breach  of  my  covenant :  so^  if  f 
covenant  to  deliver  so  many  yards  of  cloth,  and  I  cut  it  in  pieces,  and  then  deliver 
it,  it  is  a  breach  of  my  covenant ;  for  the  law  regards  the  real  and  faithful  performance 
of  all  contracts,  and  doth  discountenance  all  such  acts  as  are  in  fratLdem  legis.  Again, 
in  the  case  of  The  Duke  of  St.  Aibans  v.  ElUs,  a  lessee  covenanted  to  plough,  &o.,  the 
premises,  except  the  rabbit  warren  and  sheep  walk,  in  a  due  course  of  husbandry ;  it 
was  held  to  be  a  breach  of  the  covenant,  for  the  lessee  to  plough  up  the  warren  and 
sheep  walk ;  the  Court  considering,  that  the  object  of  the  exception  was,  to  "  negative 
the  doi^  hereof ;  or,  in  other  words,  to  agree  that  it  should  not  be  done."  (16  £asty 
352.)  The  same  principle  of  looking  to  the  intent  rather  than  to  the  strict  words 
applies  also  to  oonditions;  Comyn^  Dig.  "Conditi<m"  (M.  1)  (vol.  iii.  p.  12& 
ed.}). 

[340]  Now  applv  the  same  principle  to  the  facts  of  the  present  ease.  The 
testator,  oy  the  settlement,  intended  to  make  a  certain  provision  for  his  wife  and 

family,  and,  for  that  purpose,  effected  a  policy  and  covenanted  to  pay  the  premiums,, 
and  to  do  and  perform  alt  acts,  matters  and  things  requisite  for  keeping  the  policy  on 
foot.  Now  what  positive  acts  can  be  referred  toT  Not  the  payment  of  the  premiums, 
for  that  is  provided  for  by  the  express  covenant.  It  must  refer  to  the  other  acts 
requisite  for  keeping  the  policy  on  foot :  thwe  are  contained  in  the  oondition  for 
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aroiding  the  policy,  and  are  these : — The  polktr  is  to  be  avoided,  Is^  if  the  assured 
die  upon  the  seas ;  2d,  if  he  go  beyond  the  limits  of  Europe ;  3d,  if  he  enter  into 
military  service ;  4th,  if  he  die  by  his  own  hand ;  5th,  or  oy  the  hand  of  justice ; 
6th,  or  in  consequence  of  a  duel ;  and,  lastly,  if  the  previous  statement  as  to  his 
age,  health,  or  hia  declaration  be  untrue.  It  is  plain,  that  the  whole  aim  and  intention 
of  ^e  parties  was  to  provide  for  the  due  keeping  on  foot  of  the  policy ;  but  it  will 
be  seen  that  there  is  no  positive  act  (except  the  payment  of  the  premiums)  required 
to  be  done  to  keep  the  policy  on  foot ;  but  certain  acts  are  specified,  on  the  doing  of 
which  it  is  to  be  avoided.  It  is  therefore  evident,  that  the  covenant  applies 
negatively  to  those  other  acts,  the  infraction  of  which  will  avoid  the  policy,  and  it 
amounts  to  an  engagement  to  refrain  from  doing  Uiem,  for  unless  it  does,  there  is 
nothii^  to  which  it  can  apply,  or  on  which  it  can  operate.  If,  therefore,  he  bad  gone 
beyond  £urope,  or  entered  the  military  service,  or  done  any  other  ac^  the  consequence 
of  which  would  have  been  to  defeat  the  policy  and  frustrate  tlie  intention  of  the  pturties, 
he  woold  become  liable  in  covenant. 

On  the  second  point,  they  oont«ided  that,  by  "  voluntarily  throwing  himself  into 
the  river  Thames  in-[341}-tendin^  to  desUroy  his  life,  though  not  being  capable  at  the 
time  of  distinguishing  between  right  and  wrong,"  the  testator  had  committed  a  breach 
of  the  covenant ;  for  if  a  lunatic  hurts  a  man,  he  shall  be  answerable  in  trespass, 
though  if  he  kills  him,  it  is  not  a  felony.  On  this  point  they  cited  1  Inst.  217. 
Hawkins's  PI.  Cr.  2,  fFeaver  v.  Ward  (Hobart,  134),  Owen  v.  DavUs  (1  Vesey,  sen.  82), 
Saks  V.  Fettiie  (Plowden,  p.  253),  Cliffe  v.  Sehtcabs  (Exch.  Chamber,  16th  June  1846. 
Since  reported,  3  Man.  G.  &  Sc.  437),  and  Viner's  Abr.  (Lunatic  (O.)). 

Mr.  Kindersley,  in  reply. 

The  Master  of  thb  fiou^,  after  referring  to  the  oircumstancee  of  the  case,  and 
to  the  extreme  vagueness  of  the  expression,  "capable  of  judging  right  from  wrong," 
■aid,  the  difficulty  of  Uie  case  requind  that  he  should  give  it  his  furuier  consideration. 

May  3.  Thk  Mastxr  of  the  Bollb  [Lord  Langdalel  It  is  said,  justly, 
that  oovenants  are  to  be  construed  according  to  the  intent  of  the  parties,  and  then 
it  is  argued,  that  this  covenant  must  be  understood  negatively,  as  if  it  had  been,  that 
the  grantee  would  not  do  anything  by  which  the  policy  should  be  forfeited. 

It  does  not  appear  to  me  that  I  can  give  this  e^ect  to  the  words  of  the  deed.  The 
subject  of  the  settlement  was  the  policy  and  the  money  payable  thereon,  and  nothing 
else ;  that  which  he  covenanted  to  do  he  did ;  and  there  are  not,  I  tiiink,  words  to 
which  the  negative  effect  contended  for  can  be  properly  attributed.  [3^]  From  the 
object  of  the  settlement  and  the  words  of  the  covenant,  I  cannot  imply  an  intended 
obli^tion  not  to  destroy  his  own  life,  or  to  pay  so  much  money  if  he  did  destroy  it ; 
and  1  do  not  see  any  suimoient  reason  for  not  tieing  satisfied  with  the  opinion  certified 
by  die  learned  Judges. 

I  think  that  tuis  case  has  been  embarrassed  by  the  terms  in  which  the  jury 
delivered  thrar  vwdiot,  on  the  trial  of  the  action,  and  by  which  the  parties  have  agreed 
to  be  bound.  I  suppose  that  each  party  hoped  to  derive  some  benefit,  in  his  own 
sense,  from  the  ambiguity ;  but  I  do  not  think  that  insanity  is  the  necessary  state  of 
mind  of  a  man,  who  voluntarily  does  an  act  which  he  intends  to  do,  at  a  time  when 
he  is  stated  in  general  terms  to  be  not  capable  of  distinguishing  between  right  and 
wrong. 

The  expression  "  incapable  of  distinguishing  between  right  and  wrong "  is  veiy 
frequently  employed,  without  any  intention  to  suggest,  that  the  person  to  whom  it 
is  applied  is  incapable  of  distinguishing  between  i^it  and  wrong  on  any  occasion,  on 
any  subject,  or  for  any  purpose  whatever;  and  it  is  plun,  that  a  person  may  be 
incapable  of  judging  betwem  right  and  wrong  on  particular  occasions,  without  being 
insane,  eithn'  because  he  wants  the  requisite  knowledge  and  experience,  or  wants 
rwoning  powers  equal  to  the  occasion,  thou^  <}uite  sufficient  to  nutain  the  character 
of  a  man  of  sense  and  understanding  on  ordinary  oocai^cms,  or  on  occasions  less 
difficult 

My  opinion  on  the  present  case  is,  however,  wholly  independrat  of  the  effect  of 
the  particular  verdiet  or  the  special  statement  in  this  case,  which  was  adopted  from 
the  verdict. 

{JB4S\  I  do  not  diink  that  the  self-destruction  of  the  testator  made  the  trustees  of 
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the  settlement  creditors  entitled  to  establish  a  debt  against  the  testator's  persoDal 
estate. 

[843]   Baexb  V.  SowTKR.   FA.  8,  Mardi      Mtsy  6j  I8i7. 

[S.  C.  16  L.  J.  Ch.  338.] 

A  purchaser  under  a  decree  is  not  to  be  relieved  from  his  purchase,  merely  because 
Uiere  are  irregularities  in  the  decree,  where  there  is  no  want  of  jurisdiotioD  or 
parties. 

Bui  estate  was  devised  to  and  vested  in  tnutees,  in  trust  for  oertain  pei9ona» 
amongst  whom  were  an  infant  and  perscms  not  in  esse.  In  a  suit  for  carrying  the 
trusts  into  execution,  the  debts  and  legacies  were  paid  out  of  the  personal  estate, 
before  any  provision  was  made  for  payment  of  the  costs  of  suit.  While  there 
was  personal  estate  remaining,  and  before  the  facts  had  been  so  ascertained  as  to 
make  a  sale  of  the  real  estate  proper,  a  decree  was  made  for  the  sale  of  the  real 
estate  for  payment  of  the  costs.  Held,  that,  although  the  decree  was  not  such  as 
would  have  been  pronounced,  on  due  consideration,  and  would  have  been  varied 
upon  a  rehearing,  yet  a  purchaser  under  it  was  not  entitled  to  be  discharged  from 
his  purchase,  on  the  ground  of  irregularity,  there  being  no  want  of  jurisdiction  or 
parties. 

The  testator  B.  Hussey,  gendeman,  by  his  will  dated  in  1829,  after  directing  his 
debts,  funeral  expenses,  and  legacies  to  be  paid  out  of  his  personal  estate,  devised  his 
freehold  estates  to  trustees,  their  executors,  administrators  luid  assigns,  in  trust  to 
pay  the  rents  to  the  Plaintiff  Caroline  Baker  for  life,  and,  i^ter  her  decease,  in  trust 
for  her  children,  their  heirs  and  assigns,  to  be  conveyed  to  them  on  attaining  twenty- 
one  ;  but  if  she  should  die  without  leaving  issue,  then  to  stand  possessed  thereof  in 
trust  for  his  two  nieces ;  and,  after  their  decease,  he  devised  the  freeholds  to  their 
eight  children,  their  heirs  and  assigns. 

The  testator  died  in  1829. 

In  1839  thu  bill  was  filed,  praying  that  the  will  might  be  established  and  the 
trusts  carried  into  execution,  and  for  the  usual  aooounts. 

By  the  decree,  made  in  1841,  the  will  was  established ;  and  if  Uie  Master  found 
that  all  necessary  parties  were  before  the  Court,  he  was  to  take  the  usual  accounts  of 
[344]  the  testator^  debts,  &c.,  and  of  his  real  and  personal  estate. 

By  his  report,  the  Master  found,  amongst  other  things,  that  the  debts,  funeral 
expenses,  and  legacies  had  been  paid,  and  ne  found  a  buance  of  £7  due  from  the 
executor. 

By  the  decree  on  further  directions,  made  on  the  2d  March  1846,  the  Master  was 
directed  to  carry  on  the  accounts  of  the  personal  and  real  estate ;  and  it  directed  the 
taxation  of  the  costs  and  the  scUe  of  the  fre^told  property^  and  of  the  leaseholds  remain- 
ing unsold,  in  which  all  proper  parties  were  to  join,  uid  it  reserved  further  directioni^ 
and  the  payment  of  the  costs. 

Under  this  decree,  Henry  Clarke  became  the  purchaser  of  part  of  the  freehold 
estate ;  but  finding,  as  he  conceived,  in  the  investigation  of  the  title,  that  the 
proceedings  in  die  suit  were  irregular,  he  presented  this  petition,  which  stated  the 
above  facta,  and  also  that  Celine  Baker,  though  she  had  no  issue,  might  still  hare 
issue,  and  that  one  of  the  children  of  the  nieces  was  still  an  infant.  The  petitioD 
also  stated,  that  the  Petitioner  was  advised,  that  the  order  of  the  2d  day  of  March 
1846,  so  far  as  it  directed  the  said  freehold  hereditaments  to  be  sold,  was  improper, 
and  that  this  Court  had  no  jurisdiction  to  direct  the  sale  of  the  said  freehold 
hereditaments,  and  that,  in  consequence,  a  good  title  thereto  could  not  be  made.  It 
prayed  that  the  purchaser  might  be  discharged  from  his  purchase. 

Mr.  Tinney  and  Mr.  Hardy,  in  support  of  the  petition.  When  the  proceedings  in  a 
suit  appear  to  be  irregular,  and  the  title  under  it  is  bad,  the  Court  will  discharge  the 
purchaser  from  his  contract,  as  in  Leckmere  v.  Bnuier  (2  Jac.  &  W.  287),  [3&3  in 
which  real  estate  of  an  intestate  was  sold  under  a  decree  in  a  suit  instituted  by  a 
simple  contract  creditor,  on  the  ground  that  he  was  a  trader  subject  to  the  bankrupt 
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laws,  but  which  fact  did  DOt  appear  to  have  been  made  out,  and  the  purchaMr  was 
discbaT|;ed  on  motion. 

Here  no  ueoeasity  for  selling  the  real  estate  appears  upon  the  proceedings  in 'the 
suit ;  there  appears  to  have  been  a  balaooe  of  £7  remaining  after  paying  all  the  debts 
&&,  and  an  outstanding  leasehold  property. 

No  authority  is  given  by  the  will  to  sell  the  real  estate,  and  the  Court  has  no 
jurisdiction  to  sell  it  upon  the  notion  that  it  would  be  beneficial  to  the  infant :  Calveti 
T.  Oaifr^  (6  Beavan,  97).  There  is  an  infant' interested  in  the  property,  and  children 
of  Caroline  Baker  may  come  into  esse,  who  will  not  be  bound  by  the  proceedingB  in 
the  suit.  lb  is  therefore  impossible  for  the  purchaser  to  get  a  valid  conveyance  of 
the  property. 

Mr.  Kindersley  and  Mr.  Sheffield,  for  the  Plaintiffs,  and  Mr.  Turner,  for  the 
executor.  Mere  irregularity  and  errors  in  the  proceedings  will  not  invalidate  a  sale, 
or  prevent  a  good  title  being  made  under  the  decree.  This  was  held  to  be  the  law  in 
Cttiveri  V.  Godfrey,  and  is  consistent  with  all  the  previous  authorities.  The  only  thing 
that  a  purchaser  has  to  look  to  is,  that  the  Court  has  authority  to  sell,  and  that  the 
proper  parties  are  before  the  Court. 

Here  the  estate  is  liaUe,  in  the  first  place,  to  the  payment  of  the  costs  of  suit  for 
its  administration ;  and  the  decree  directs  their  taxation,  but  suspends  the  payment^ 
|]S46]  it  might  have  gone  on  to  direct  payment.  The  costs,  being  the  primary  charge, 
stand  in  the  place  of  the  debts  which  have  exhausted  the  personal  estate. 

There  is  no  suggestion  of  any  want  of  parties,  and,  the  estate  being  vested  in  the 
trustee,  the  purchaser  may  obtain  a  valid  conveyance.  In  lAoyd  v.  jSines  (9  Ves.  p. 
€6)  Lord  Eldon  says,  "  I  dare  not  say  a  purchaser  is  to  be  answerable,  because  an 
estate  was  directed  to  be  sold  in  this  Court,  when  as  yet,  the  accounts  had  not  been 
taken,  to  determine  what  was  finally  to  be  the  charge  upon  the  estate  to  be  sold.  It 
is  the  daily  habit  of  this  Court,  for  convenience,  to  carry  to  market  property,  which, 
in  a  subse<^uent  part  of  the  cause,  perhaps,  it  would  have  been  unnecessary  to  sell, 
looking  at  its  own  powers  of  setting  right  the  interest  of  all  parties  as  among  each 
other.  The  Court  often  directs  real  estate  to  be  sold  before  it  can  know  the  real 
situation  of  the  personal  estate." 

It  is  not  usual  to  recite  in  the  decree  the  cause  or  foundation  for  the  sale  of  the 
re^  estate. 

Mr.  Tinney,  in  reply.  If  the  sale  be  authorised  by  the  proceedings  in  this  suit, 
no  case  can  exist  in  which  it  may  not  be  said,  that  the  real  estate  is  wanted  for  the 
^yment  of  the  costs.  The  will  directs  the  payment  of  the  debts  and  legacies  out  of 
the  personal  estate,  the  real  estate  is  strictly  settled,  and  then  there  is  a  sweeping 
order,  while  personal  estate  is  still  existing,  for  the  sale  of  the  whole  real  estate.  By 
proper  proceeding  in  the  cause,  a  right  may  arise  by  which  the  real  estate  may  be 
charged  with  its  proper  share  of  the  costs;  but  it  does  not  arise  until  the  facts  are 
made  out  and  proved. 

[347]  The  Mastrb  of  the  Bolu.  I  am  surprised  at  the  facility  with  which  it 
is  supposed  a  decree  for  sale  may  be  declared  to  oe  of  no  effect  at  the  instance  of  a 
purchaser.  No  single  authority  has  been  produced  to  diew  that  in  a  suit  for  the 
administration  of  an  estate,  in  which  it  may  appear  to  be  necessaiy  to  sell  the  estate 
for  the  payment  of  the  costs,  the  decree  for  sale  has  been  held  erroneous,  merely 
because  the  deficiency  of  the  personal  estate  does  not  appear. 

I  shall  make  no  order  on  the  petition  without  further  consideration  ;  and  I  am  by 
no  means  disposed  to  introduce  a  new  form  of  decree,  containing  a  special  statement 
or  recital  of  the  grounds  of  the  sale. 

Map  6.  The  Master  of  the  Rolls  [Lord  Langdale].  This  was  an  application 
that  a  purchaser  under  the  decree  might  be  discharged  from  his  purchase,  on  the 
ground  of  irr^ularity  in  the  decree. 

I  have  carwully  read  the  decree,  and  I  think  that  it  is  not  such  as  would  have 
been  pronounced  on  due  consideration.  The  debts  and  legacies  were  paid  out  of  the 
personal  estate  before  any  provision  was  made  for  the  payment  of  costs ;  and,  although 
tiiere  wwa  no  grounds  for  sale  of  the  real  estates,  except  to  provide  for  the  costs,  there 
is  not,  in  the  decree,  any  declaration  to  that  effect ;  nor  does  it  appear,  by  the  decree 
that  the  facts  were  so  ascertained  as  to  make  the  proceedings  proper.  The  decree 
would,  I  think,  have  been  varied  upon  a  rehearing. 
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[318]  If  a  purohaser  were  entiUed  to  be  relieTod  from  hit  punhase  merely 
because  there  were  irr^olarities  in  the  decree^  this  application  mi§^t  |«operiy  m 
granted. 

But  there  is  no  allegation  of  want  of  jurisdiction,  or  of  want  of  partis ;  and,  for 
the  reasons  stated  by  Lord  Eldon  in  Uoyd  v.  Johnes  (9  Vea.  37),  by  Lord  Bedesdale 
in  Sennetl  v.  HamiU  (2  Sch.  &  Lef.  666),  and  by  Sir  William  Grant  in  Ourtia  v.  iVi« 
(12  Ves.  pi  105),  I  am  of  opinion  that  the  purohaser  is  not  entitled  to  be  diadiarged 
from  his  purchase. 

I  tiiimc  I  ouj^t  to  dismiss  the  appIicatioD  without  costs. 


[348]  TuGWXLL  V.  HOOFSB.   Jan.  22,  Fa,  1, 1847. 
[16L.  J.Ch.171.] 

Disputes  arose  between  two  cestui  que  trusts  in  respect  of  the  trust  matters,  and  the 
trustee  acted  as  solicitor  for  one.  Held,  that  the  communications  between  stuh 
solicitor  and  cestui  qae  trust  were  not  privUeged  as  agunst  the  other. 

This  was  a  motion  for  production  of  documents ;  and  the  material  facts,  so  far  as 
they  appeared  on  the  present  occasion,  were  as  follows  : — 

On  the  marriage  of  Mr.  Hooper,  the  Defendant  Mr.  Qoldney  became  a  trustee  <d 
Hooper's  property,  for  securing,  in  the  first  place,  a  debt  due  from  Hooper  to  Tugwell, 
and  then  m  trust  for  Hooper  and  his  family. 

After  the  marriage,  disputes  arose  between  Hooper  and  Tugwell  as  to  the  amount 
of  the  alleged  debt;  and,  in  1841,  Hooper  filed  his  bill  against  TugweU  and  others,  to 
determine  the  maUer  in  dispute.  Afterwards,  Tug-[3!^]-well  filed  this  oroas-bill 
against  Hooper,  Goldney  and  others,  to  enforce  the  trust  and  obtain  payment  of  his 
debt.  From  the  time  of  the  marriage  and  pending  the  disputes,  and  (town  to  July 
1842,  Gbldney  acted  as  solicitor  of  Hooper  in  the  matters. 

Gk)ldney,  by  bis  answer,  admitted  the  possession  of  certain  documents ;  but  he 
insisted  that  he  was  not  bound  to  produce  those  which  had  passed  between  him  and 
Hooper  while  acting  as  his  solicitor  ;  and  he  stated  his  belief  that  ^e  correspondenoe 
took  place  in  his  character  of  solicitor  and  not  of  taniatee. 

A  motion  was  now  made  for  the  production. 

Mr.  Kindersley  and  Mr.  Wrs^,  in  support  of  the  motion,  argued,  that  the  otm 
munications  were  not  privileged,  Ooldney  being  a  trustee  for  both  parties,  and  as  such, 
acting  for  the  benefit  of  both. 

Mr.  Turner  and  Mr.  Hardy,  eonb^  contended  that  the  communications  were 
privileged,  having  taken  place  between  solicitor  and  client  after  the  diqmtes  had 
arisen  :  FctUv.  Pacey  (4  Euss.  193) ;  and  that  Qoldney  had  acted  in  the  matter  in  his 
character  of  solicitor  and  not  of  trustee. 

Mr.  Kindersley,  in  reply. 

The  Master  of  the  Kolls  [Lord  Lanedalel.  I  cannot  help  feeling  regret  at  the 
embarrassing  situation  in  whidi  Cloldney  has  plaoed  himself  in  re^rd  to  tiiese  two 

parties. 

^60]  A  question  has  been  raised  whether  he  was  duly  constituted  a  trustee  for 
the  Plaiatifi' ;  but  from  the  circumstances  of  the  case,  as  they  now  appear  before  me, 
and  the  admissions  in  the  answer,  I  think  I  am  bound,  for  the  purpose  of  this  motioi, 
to  consider  Qoldney  as  a  trustee  for  hotkhparties.  Being  so,  it  appears  that,  after 
the  marriage,  he  became  the  solicitor  of  Hooper.  I  think  he  plaoed  himself  in  a 
situation  which  a  solicitor  ought  to  avoid,  when  he  acted  professionally  for  (me  of  his 
eesftti  que  trusts,  between  whom  a  dispute  might  possibly  and  soon  afterwards  did  arise. 
I  am  of  opinion  that  this  gentleman,  who  had  become  a  trustee  for  two  parties,  could 
not  act  separately  as  the  solicitor  of  one,  against  the  other,  having  an  opposite  interest 
or  claim  in  the  matter,  and  then  say,  "  though  I  am,  and  have  assumed  the  duties  of, 
trustee,  from  which  I  cannot  recede,  yet  I  will  voluntarily  place  myself  in  such  a 
situation,  that  I  may  acquire  valuable  information  for  my  ceiita  que  tnuis  in  the  matten 
of  the  trust,  which  I  will  eonoeal  from  one  of  them." 
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I  am'-crf  opiDi<Hi,  that  in  retpeot  of  the  trust  matters,  he  had  a  dear  and  undonbted 
doty  to  do  tut  whieh  was  just  and  equitable  between  all  his  msAh'  que  frustt.  He  has 
no  right  to'wtezohisively  for  one,  bat  must  rest  in  a  aitoation  of  impartiaUty  towards 
them  ail.  : 

The  qoeatkm  now  before  me  whether  a  tottstee  can  eany  on  otnnmanioations 
respecting  the  trust  matters  clandestinely  with  one  of  his  a$hd  (foe  tnuts,  and  keep 
them  secret  from  the  others.  I  have  always  wished  to  act  on  the  rides  of  the  Court ; 
and,  whatever  be  the  rule  established  by  authority,  it  is  my  duty  and  earnest  wish 
stiictly  to  follow ;  but  no  case  like  the  present  has  been  cited,  where  a  trustee  has 
been  acting  as  the  solicitor  [S61]  for  one  party  in  the  matter.  I  think,  under  the 
circnmstaneee,  that  there  is  nothing  to  ezcuse  the  trustee  from  the  production,  on  the 
ground  that  he  was  Uie  solieitor  of  one  of  the  cestui  que  frtu/s.  I  do  not  think  that 
this  Court  onght  to  sanction  such  a  concealment  of  the  focts. 

There  is  no  imputation  on  Ooldney,  except  that  he  inadvertently  placed  himself 
in  a  situation  in  wbich  he  could  not  do  his  duty  to  all  parties.  He  could  not  direst 
hiraaeH  of  his  charaetar  oi  trustee,  or  place  himself  in  the  sitnataon  of  aperstm  acting 
for  one  ride  only.  I  tiilnk  that  neither  ho  nor  his  client  himself  is  mtitled  to 
^oteotion. 

He  is  bound  to  produce  the  correspondence  up  to  the  time  when  ho  became  a 

rirty  to  the  suit.   It  then  became  necessary  for  him  to  protect  himself ;  and  I  think 
ought  not  to  order  the  production  of  the  communications  which  took  place  between 
him  and  his  sdioitor  after  the  institulaon  <rf  the  suit. 


The  case  of  DaUon  v.  Sa^  (7  Beavan.  686)  is  not  overruled  by  AmM  v.  Arnold 
(1  PhilL  806). 

In  the  General  Order  relating  to  dismissal  for  wMit  of  jnosecuttcm,  tko  expression 
"  last  of  the  answers "  means  the  last  of  the  answers  of  one  of  several  Defendants 

moWng  to  dismiss ;  but  in  the  General  Order  relating  to  amendments,  the 
expressions  "  the  last  answer  "  and  "  the  last  of  several  answers "  means  the  last 
o€  the  sereral  answers  of  the  several  Defendants. 

In  this  case  the  same  point  arose  as  in  DaUon  v.  Sayter  (7  Beavan,  586),  namely, 
whether  one  of  several  Defendants  can  move  to  disnuss  for  want  of  jwosecution  upon 
the  exjriration  of  four  weeks  from  the  time  when  \JSBS£\  his  own  answer  is  sofficienti 
irreapeotive  of  the  answers  of  the  Co-defendants. 

The  Defendant  Reynell  filed  his  answer  on  the  25th  of  February :  the  four  weeks 
after  his  answer  was  to  be  deemed  suflkient  expired  on  the  26th  fA  May,  aikl  no  step 
had  rince  been  taken  by  the  Plaintiff. 

On  the  2d  of  June  another  Defendant  filed  his  answer,  which  of  course  had  not 
yet  become  sufBdent. 

Mr.  Shapter  now  moved  to  dismiss  the  bill  for  want  of  proeecution.  He  argued 
that  this  case  was  similar  to  DaUon  v.  Hayter  (7  Beav.  686). 

Mr.  Kindersley,  eonirit,  admitted  that  the  present  case  was  similar  to  DaUon  v. 
Sayter,  but  stated  that  the  time  to  amend  had  not  expired,  and  that  it  was  the 
understanding  of  the  profession  that  the  case  of  DaUon  v.  Sayter  had  been  overruled 
by  the  Lord  Chancellor  in  the  case  of  Arnold  t.  Arnold  (1  Phillips,  805). 

Thb  Mastkb  op  thk  Boli£  [Lord  Langdale].  It  appears  that  some  miscon- 
oepti<m  exists  as  to  the  efieot  of  the  decision  of  the  Lord  Chancellor  in  Arnold  v. 
AmUd ;  but  I  am  able  to  state  that  the  Lord  Chancellor  did  not  intend  in  that  case 
to  intorfwe  with  the  decision  in  the  case  of  DaUon  v.  Sayter  (7  Beav.  686). 

In  DdUm  v.  Sayter  (7  Beav.  686)  I  considered  that  in  the  Order  114,  art.  1 
(Ordines  Can.  330)  the  expression  "  toe  answer  or  ^e  last  of  the  answers "  meant 
the  answer  or  last  answer  of  any  [^63]  Defendant  claiming  a  right  to  move  to  dismiss 
the  bill ;  and  in  DaUon  v.  S(nfter,Forman  v.  Cfray  (9  Beavan,  196  and  200),  and  Amoid 
V.  Arnold  (9  Bearan,  206),  I  thoueht  that  "the  last  answer"  and  "the  last  of  the 
several  answers"  in  Order  66  (Ordines  Can.  S06),  and  in  Order  16,  article  S3 


[351]   Sprte  ff.  Betkkll.   June  3,  19,  1847. 
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^Ordinea  Can.  287)  meant  the  Uit  of  the  aeversl  answen  filed  by  Mvoral  Defendants, 
•or  br  more  than  one  Defendant.  On  this  latter  point  the  Lord  Chancellor  agreed 
in  Arnold  r,  Arnold.  In  Arnold  v.  Arnold  I  shoald  have  made  an  order  aimilar  to 
that  made  by  the  Lord  Chancellor,  and  to  that  which  I  had  fvevioody  made  in 
Fonnan  v.  Oray,  it  the  moticm  had  not  been  to  diaohMge  the  ocder  '*  inr  iinqgukrity," 
and  i£  the  cai)ie  had  been  ^ttaohad  to  tihia  Gout  iutaMl  of  to  that  ol  the  Yiee- 
Chancellor  Wigram. 


[303]   AuJUKY    Au^BEY.   ifonA  15,  16, 17,  May  38, 1647. 

[S.  C.  17  L.  J.  Gh.  30;  U  Jur.  981 ;  affirmed  on  appeal,  1  Mm.  &  a  87 ;  41  £.  & 
1195 ;  1  H.  &  Tw.  179 ;  47  K  R  1376 ;  13  Jur.  269.    See  fFmamam  v.  BariHmr, 

1877,  9  Ch.  D.  533 ;  CMhing  v.  KdghUy,  1878,  9  Ch.  D.  550.] 

A  person  died  intestate.  His  brother  took  out  administration,  and  placed  himself 
tn  !(K0  parmHt  to  the  intestate's  children.  One  of  them  attained  twenty-one  in 
September  1823,  and  in  May  1826  came  to  a  settlement  of  aooonnt  with  the 
adminittoator,  which  he  signed  and  confirmed,  and  in  January  1828  he  received 
his  share  of  Uie  estate.  In  September  1843  he  filed  a  bill  to  opni  the  aeooant. 
Many  errors  were  shewn  to  exist  in  the  aooount,  some  (rf  the  items  of  which 
appeared  to  be  fictitious,  and  althoo^for^  years  had  ela{Med  since  the  death  of 
the  intestate,  twenty  years  since  the  Plaintiff  attained  twenty-one,  serenteen  years 
since  the  settlement  of  the  account,  and  more  than  two  since  the  disoorety  of  the 
errors,  yet  the  Court,  having  regard  to  the  nature  and  extent  of  the  errors,  the 
relation  between  the  parties,  and  the  influence  of  the  administrator  over  the 
Plaintiff,  refused  to  limit  the  relief  to  a  right  to  saroharge  and  falsify  tiie  aooonnt^ 
but  set  it  aside  altogether,  uid  directed  the  aooounta  to  be  takm,  with  spedal 
inquiries. 

This  bill  was  filed,  in  September  1843,  by  the  youngest  son  of  George  Allfrey, 
who  died  in  1802,  against  the  representatives  of  Edward  Allfrey,  his  administrator, 
for  the  purpose  of  setting  aside  a  settled  account^  signed  by  the  Plaintiff  in  1825,  and 
to  have  the  acoonnts  of  toe  intestate's  estate  tah»n  with  cwtain  special  directions. 

[364]  Great  delay  had  occurred  in  the  prosecution  ol  the  Plaintifi's  claims ;  it 
appearing  that,  at  the  filing  of  the  bill,  forty  years  had  el^ised  sinoe  die  death  of 
the  intestate ;  twenty  years  since  the  Plaintiff  attuned  twenty-one ;  seventeen  years 
and  upwards  since  the  account  had  been  signed  by  him ;  nine  years  since  the  death 
of  Edward  Allfrey,  the  administrator;  and  two  years  and  a  quarter  ainoe  the  »Hinittftd 
discovery  of  the  alleged  errors  in  the  settled  aooomnt. 

Under  these  circumstances,  the  first  discussion  was,  whether,  in  consequence  of 
the  laches  and  alleged  acquiescence  of  the  Plaintifi^  be  was  entitied  to  relief  at  all ; 
and,  secondly,  whether  the  Court  would  set  aside  the  setUement  oi  the  aoooont 
altogether,  or  merely  give  liberty  to  surcharge  and  falsify. 

The  material  facts  are  fulW  detailed  in  the  judgment  at  the  Conrt. 

Blr.  EindOTsley  and  Mr.  IbMch,  for  the  Plaintiff 

Mr.  Turner,  Mr.  Boupell,  and  Mr.  W.  H.  Clarke,  for  the  executors  of  Edward 
Allfrey,  the  administrator. 

Mr.  Law,  for  other  members  of  Uie  family,  who  disdaimed. 
Mr.  Eindersley,  in  reply. 

The  cases  referred  to  were  Femon  v.  Fawdrtf  (2  Atk.  119),  W^Jker  v.  Syrtumdi 
(3  Swan.  1),  Broumell  v.  BrowneU  <2  Bra  C.  C.  62),  JFeddarlmm  v.  Wedderhvm  (2  Keen, 
722,  and  4  Myl.  &  Cr.  41),  Haftbary  v.  KirUand  (3  Simons,  265),  Docker  [366]  v.  Soma 
<2  Myl.  &  K.  665),  Goldsmid  v.  Gddmid  (1  Swan.  211).  Edwardu  v.  Meyrkk  (2  Hare, 
60),  Starten  v.  Bartholometp  (6  Beavan,  143),  Executors  of  ffMaOey  v.  Earl  Luean  (2  Con. 
A  Law.  180),  AdatM  v.  CUfUm  (1  Buss.  297),  Charter  v.  Trevdyan  (11  CI.  &  Fin.  714), 
3  &  4  W.  4,  c.  27,  §§  25,  26,  Turner  t.  Comey  (6  Beavan,  515),  ScoU  v.  Jfiiw  (5  Beavan, 
215),  MiUar  t.  Craig  (6  Beavan,  433),  RoberU  v.  TunsiaU  (4  Hare,  257),  Chaimpum  v. 
Sify  (1  Buss.  &  M.  639,  and  Tamlyn,  421,  affirmed  by  Lord  Cottenham  20Ui  of 
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March  1810),  Gregory  v.  Gfregory  (Sir  6.  Cooper,  201),  Sewieg  r.  Jdanu  CI  Beavu, 
■395,  548),  and  see  Portlcek  r.  Gardner  (1  Hare,  694). 
Thk  Master  of  the  Boujb  reserved  his  judgment, 

Meai  28.  The  Master  of  the  Bolls  [Lord  Langdalel  This  bill  is  filed  bv 
WiUiain  Allfrey,  we  of  the  children  and  next  of  l^in  of  Graonn  Allfihey,  deceased, 
against  the  executors  of  Edmrd  Al^y,  deceased,  who,  in  his  lustime,  was  die  l^;al 
perscHud  refHresentative  of  C^rge  AUkrey,  and  against  the  other  surviving  children 
<A  G«orce  Allfrey,  and  the  representatives  of  his  widow,.and  of  one  of  the  children 
who  is  dead.  It  prays  that  an  alleged  settlement  of  account  between  the  Plaintiff 
-and  Edward  Allfrey  may  be  declared  to  be  invalid ;  uid  that  aocouuts  may  be  taken 
•of  the  personal  estate  of  George  Allfrey  possessed  bv  Edward  Allfrey,  and  of  the 
Implication  thereof ;  and  that  it  may  be  ascertained  what  balances  were  in  the  hands 
of  £dward  Allfrey  at  the  end  of  every  half  year  after  the  expiration  of  the  first  year ; 
4uid  that  the  estate  of  [3661  Edward  Allfrey  mar  be  chaiged  witii  interest  on  such 
balances,  and  with  the  stook  thi^  might  liave  been  pur^aaed  thorowith,  and 
iurther  relief. 

It  appears  that  Qeorge  Allfrey  died  intestate  on  the  23d  of  April  1802,  leaving  a 
widow  and  five  children,  and  also  his  mother  Maraaret  and  his  brother  Edward  smv 
viving  him.  The  children  were  all  infants,  and  the  Plaintifl^  who  was  the  youngest^ 
was  not  bom  till  some  months  after  the  intestate's  death.   (25Ui  September  1802.) 

The  widow,  having  renounced  the  administration  of  her  deceased  husband's 
peraooal  estate,  the  brother  Edward  Allfrey,  on  an  allegation  (for  which  there  is  no 
■excuae)  that  the  intestate  died  without  parent  or  child,  and  that  he  was  sole  next  of 
kin,  obtained  administration  to  be  Granted  to  him ;  and  the  intestate  having  died 
seised  of  certain  real  estate,  of  which  the  Plaintiff,  as  youngest  son,  was  custom«y 
heir,  Edward  Allfrey  procured  himself  to  be  nominated  guwdian  of  the  Plaintiff  in 
the  court  of  the  lord  of  the  manor,  and  procured  the  Plaintiff  to  be  admitted  tenant ; 
•and  it  is  admitted  that  Edward  Allfrey,  though  not  legal  guardian  of  the  intestate's 
'Children,  took  upon  himself  the  office  of  administering  Uie  estate  of  tiie  intestate,  uid 
■acted  as  a  parent^  and  (as  it  is  said)  kind  protector  towu^  the  Plaintiff  Sdid  his 
brothers  and  sister  duriog  their  respective  mincvities.  And  portionlarly,  as  to  the 
relation  between  Edwud  Allft«y  and  Uie  Kaintiff,  the  Defendants,  the  executors  say 
itbat  Edward  Allfrey  was  the  uncle  of  the  Plaintiff,  and  was  a  kind  and  affectionate 
uncle,  and  acted  towards  him  as  a  father,  and,  tfaerMore,  they  believe,  that  Edward 
Allfrey  had  acquired  over  the  Plaintiff  such  fair  and  proper  and  legitimate  influenoe 
as  a  [367]  relative  of  the  kind  and  character  in  which  be  stood  to  the  Plaintiff  would 
naturally  acquire ;  bnt^  they  add,  none  otiier,  and  eortainly  no  UDdae  or  impr(q;ter 
inflaence^ 

From  these  admissions,  and  from  the  facts  of  the  case,  I  consider  it  to  be  estab- 
lished, that  Edward  Allfr^  stood  in  loeoparenHs  towards  the  Plaintiff. 

Edward  Allfrey  managed  and  {lealt  with  the  property  as  he  thought  fit ;  he  kept 
•certain  aeoonnts^  which  nave  been  prodooed,  ani  as  the  I>efen£uits  uy,  made 
•oeoaaional  distributions  or  investments  of  tiie  balutoes,  from  time  to  time  in  his  hands, 
and  as,  or  some  time  after,  tiie  children  of  the  intestate  attained  their  ages  of  twenty- 
-one  reus,  he  came  to  settiements  of  accounts  with  them. 

George,  the  eldest  son,  attained  the  age  of  twenty-one  years  in  November  1819, 
and  Edward  Allfrey,  the  administrator,  came  to  a  settlement  with  him  in  February 
1820.  Mary,  the  daughter,  attained  twenty-one  in  February  I82I,  and  the  adminis- 
trator came  to  a  settlement  with  her  in  April  1825.  The  second  and  tiiird  sons, 
who  are  twins,  attained  twentv-one  in  July  1822.  The  administrator  settled  with 
.John  in  June,  and  with  Edward  in  July  1823. 

The  Plaintiff  attained  his  age  of  twenty-one  years  in  September  1823,  and  on  the 
7th  May  1826  (being  about  a  m<»ith  after  the  settiement  with  Mary),  the  Plaintiff 
■as  be  says,  at  the  dictation  of  Edward  Allfrey,  wrote  in  one  of  titie  books  of  account, 
^d  at  the  wd  of  that  part  of  it  which  contained  the  aoooont  with  the  Plainti^ 
-shewing  a  balance  <d  j£17,  12s.  in  favour  of  the  Plaintiff,  a  memorandum  in  these 
words : — 

[36^  "  Having  had  a  satisfactory  investigation,  and  agreed  the  addition  of  the 
ior^ioiqg  account,  as  well  as  the  administrators  general  account  of  the  effscts  of  my 
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^Aoeased  parenb,  I  do  hereby  confirm  the  same  and  the  above  balance  of  £17, 128. 
this  7th  May  1826." 

This  memorandum,  which  was  written  in  the  Plaintiff's  own  fauid,  was  also  dgDed 
by  him,  and  on  the  11th  of  January  1828  the  Plaintiff'  recelTed  from  Edward  Alurqr 
•the  sum  of  X17,  12s.,  as  for  the  same  balance  of  account. 

Edward  AUfrey  died  in  June  1834,  and  the  Defendants  Margaret  AUfrey,  his 
widow,  Bobert  Allfrey,  his  son,  and  Gcoree  Allfrey,  the  Plaintiff's  eldest  brother,  ar» 
his  personal  TepresentvtiTee.  The  Defendant  George  Allfrey  has  also  become 
the  legal  personal  r^resentatire  of  the  intestate,  the  lather  of  himself  and  tJie 
Plaint. 

The  Plainftiff  is  a  banister,  and  he  says,  that  about  two  or  three  years  before  the 
filing  Ot  the  bill,  he  had  occasion  and  was  allowed  to  examine  the  accounts  which  bad 
been  kept  by  Edward  Allfrey  of  the  estate  of  George  Allfrey,  and  that  during  the 
examination,  he  discovered  many  errors,  not  only  such  as  might  be  attributed  to 
uccident,  but  also  errors  of  such  a  nature  as  to  manifest  intentional  misrepresentation 
and  fraud,  and  shewing  frequent  applications  of  the  intestate's  estate  to  nis  own  use- 
He  requested  the  executors  to  do  him  right.  I  do  not  find  that  the  executors 
improperly  withheld  the  accounts,  and  they  seem  to  have  been  willing  to  correct 
apparoit  errors,  but  they  did  not  agree  to  afford  redress  to  the  Plaintiff  to  the  extent 
he  required,  and  consequently,  this  bill  mts  filed  on  the  5^  September  1843,  more 
than  seventeen  years  uter  the  account  was  signed,  more  than  nine  years  after  the 
deat^  of  Edward  Allfr^,  between  two  and  three  years  after  the  Phunliff' 

became  aware  of  the  errors  m  the  account. 

The  Defendants,  the  executors,  relying  on  the  settled  account,  have  admitted  such 
errors  as  would,  in  my  opinion,  have  entitled  the  Plaintiff'  to  surcharge  and  falsify 
the  account,  if  it  had  been  duly  settled ;  but  the  ^aintiff  insists,  that  he  is  not  bound 
by  the  account  at  all. 

There  is  not,  and  cannot  be,  any  evidence  of  the  circumstances  under  which  the 
Plaintiff  wrote  the  memorandum  at  the  foot  of  the  account ;  but,  looking  at  the 
relation  which  subsisted  between  Edward  Allfrey  and  the  Plaintiff,  and  at  the  errors 
■which  appear  in  the  account,  I  thidk  that  the  settlement  cannot  be  supported.  The 
errors  are  veiy  numerous,  many  of  them  such  as  may  have  been  accidentally  or 
inadvertently  made,  without  any  intenticm  or  misropresentation  or  emoealmentt  and 
they  are  not  all  on  the  same  side  oi  die  account  But  the  accounts  contain  serml 
entries  which  are  -merely  fictitious,  such  as  may  by  possibility  hftve  been  made  with- 
out fraudulent  intention,  bat  which  are,  in  fust,  misrepresentations,  wilfully  made,, 
perhaps  with  the  view  of  accounting  for  what  would  or  mi^ht  have  been  due,  if  certsia 
acts  had  not  been  done,  but  also  with  the  view  of  concealmg  those  acts,  and  the  true 
state  of  the  account  at  the  time  when  the  entries  were  made ;  and  this  is,  in  my 
opinion,  proved  to  have  been  done  to  such  an  extent,  that,  whatever  the  intention 
may  have  been,  I  think  that  the  accounts  must,  in  the  contemplation  of  this  Court, 
foe  deemed  to  have  been  fraudulently  k^t.  But  I  am  further  of  opinion,  thal^  hariDg 
regard  to  the  relation  between  the  parties,  accounts  such  as  these  could  not  be  finally 
settled  hy  such  a  memorandum  as  this. 

[360j[  The  accounts  contain  many  and  imjwrtant  errors  which  must  have  been 
known  to  Mr.  Edwuxt  Allfrey  himself.  If  he  intended  his  nephew,  to  whom  he  had 
acted  as  a  parent,  and  over  whom  he  had  a  parent's  inflnenoe,  to  excuse  those  errors,, 
he  ought  not  only  to  have  particularly  callea  them  to  his  attention,  but  ought,  for  his 
own  inx>tection,  to  have  taken  care  to  preserve  evidence  that  they  were  tSiled  to  his 
attention,  and  examined  or  known  by  him,  before  he  signed  the  memorandunL  A 
settlement  of  account  containing  such  errors  and  between  parties  so  related  cannot  be 
deemed  binding,  without  much  better  evidence  of  the  facts  than  is  afforded  by 
parties'  signature  to  a  memorandum  expressed  in  such  general  words  as  are  found  iO' 
this  case. 

The  errors  which  are  contained  in  the  accounts  appear  to  me  to  shew  sufficiently 
that  the  memorandum,  notwithstanding  the  words  in  which  it  is  expressed,  was  not 
written  and  si^ed  after  an  investigation  of  the  accounts,  or  otherwise  than  under  the 
direction  and  i&fluenoe  of  Edward  Allfrey. 

I  consBer  that  tiie  influence  of  Edmud  Allfrey  must  have  subsisted  at  die  time 
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wfam  tli6  menuntadum  wm  aignedf  and  at  the  tame  when  the  balanee  was  paid,  uid* 
afterwaids;  and  that  infloeaoe  appears  to  me  to  aoooont  for  the  aeqnieeoenee  for  lo 
long  a  period,  even  un^  ^e  dnmmitanees  whioh  he  has  admitted.  The  perticolir 
errors  seem  not  to  have  been  discovered  till  the  time  whioh  is  alleged  by  die  riaintiff ; 
■and  it  does  not  appear  that  he  could  have  examined  the  account  in  the  lifetime  of 
Edward  Allf rw,  even  if  he  had  desured  to  do  so ;  and  though  it  may  be,  and  probably 
is  true  as  the  Defendants  say,  and  as  their  conduct  seems  to  evince,  that  if  be  had 
a^ed  them  for  an  inspection  of  the  a&{3613^iuits,  they  would  have  given  him  Uia 
opportunity  of  inspecting  them,  yet  the  omission  to  ask  for  tiiem,  in  the  ciroum- 
«tuioes  of  this  ease,  is  no  evidence  of  laches  ;  and  there  seems  no  reason  to  impute  to 
the  Plaintiff  any  knowledge  of  the  errors  upon  whidi  his  daim  is  founded,  till  the 
time  and  the  occasion  whioh  he  has  stated. 

There  are  cdrcumataaces  in  the  case  whieh  make  it  probable,  that  the  Plaintiff  hat 
iormed  a  tot  exaggerated  notion  of  the  amount  tA  benefit  which  he  is  likely  to 
derive  fmn  this  smt,  and  it  would,  probaUy,  be  much  for  his  beo^t  to  put  an  end 
to  this  litigation  on  reasonaUe  terms ;  but  I  think  that  be  is  entitled  to  a  deolaration, 
"^t  be  is  not  bound  by  the  settlement  of  aoeounts  with  Edwud  Allfrey ;  and  that 
the  usual  accounts  ought  to  be  taken  fA  the  personal  estate  of  George  Allfrey 
possessed  by  Edward,  and  of  its  application.  And  that  the  Master  should  enquire 
and  state,  what,  if  «iy,  balances  of  the  estate  of  Oeorge  were  in  the  hands  <rf  Edward 
at  the  end  oS.  each  year  alter  the  death  of  Geor^,  with  a  view  to  the  consideration, 
hereafter,  of  what  may  be  {«t>per  to  be  done,  witii  respect  to  interest  or  the  profite 
arising  from  the  employment  of  such  balances.  I  think  that  the  Master  ought  to 
have  leave  to  state  special  cirounutances,  and  particularly,  that  he  ought  to  be  at 
liberty  to  state,  whether  there  is  any,  and  what»  difficulty  in  taking  the  accounts 
arising  from  the  lapse  of  time  and  k»s  of  evidence  and  documents.  (1)  Further 
•directions  and  costs  must  be  reserved. 

[362]   KlLNBR  0.  Lbbch.   Jvly  8,  9,  36,  1847. 
[&  a  16  L.  J.  Ch.  603 ;  11  Jur.  869.   Beported,  on  another  pointy  7  Beavan,  203.] 

Id  a  marriage  settlement)  the  ultimate  limitation  of  a  fund  provided  by  the  husband 
was,  "  for  his  next  of  kin  or  personal  representatives  in  a  due  course  of  administrar 
tion  according  to  the  Statute  of  Distributions."  There  was  a  similar  limitation 
mutatis  matanais  of  the  fund  provided  by  the  wife.  The  Court,  rejecting  the  claims 
of  the  husband's  executors  and  of  bis  residuary  legatee,  and  excluding  his  widow, 
held,  that  the  next  of  kin  were  entitled  to  the  fund  provided  by  the  husband. 

The  expression  "  personal  representatives  "  and  "  legal  representatives  "  have,  in  some 
cases,  been  held  to  be  of  identical  meaning,  but  tney  are  not  necessarily  sa 

The  principal  question  in  this  case  arose  upon  the  constructiou  of  a  settlement 
made  upon  the  marriage  of  John  Allen  and  Lady  Frances  Turner,  dated  the  5th 
September  1806. 

Certain  sums  of  stock  belonging  to  Lady  Frances,  and  a  sum  of  £5000  four  per 
cents,  belonging  to  Mr.  Allen,  were  transferred  into  the  names  of  trustees  in  trust 
for  Mr.  Allen  during  his  life,  and  then  for  Lady  Frances,  if  she  should  survive  him, 
-for  her  life,  and  after  the  death  of  the  survivor  for  the  children  of  the  marriage,  if 
Ihen  should  be  any.  But  if  tiiere  should  be  no  child  of  the  marriage,  the  trustees 
were  to  hold  the  £5000  4  per  cents,  (being  the  sum  brought  into  seroement  by  Mr. 
Allen),  in  trust  for  such  persons,  and  for  such  interests  and  in  such  manner,  as  Mr. 
Allen  should  by  deed  or  will  appoint,  and  in  default  of  such  appointment,  in  trust 
Jor  the  next  of  hm.  or  personal  repr^efUaiive  of  the  said  /oAn  JUm,  in  a  due  antrse  of 
administraiion  according  to  the  Statute  of  DistribvHons. 

In  default  of  children,  the  trustees  were  to  hold  the  funds  brought  into  settiement 
"by  Lady  Frances^  upon  trust  for  such  persons,  and  for  such  interests,  and  in  such 

(1)  See  Morgan  v.  Leum^  4  Dow,  p.  48 ;  Tvmtr  v.  Comey^  5  Beavan,  515 ;  MiUer  v. 
CraAg^  6  Beavan,  p.  444 ;  BoaUy  v.  Adams,  7  Beavan,  p.  415 ;  1%  re  Waita^  7  Beavan, 
491. 
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manner  and  fomn  as  Lady  Frances,  notwithstanding  her  coTertore,  shoold  hy  deed  or 

Till  appoint ;  and,  in  deuult  of  appointment,  "  in  trust  for  the  faext  of  kin  £86^  or 
persoiuil  representative  of  Ladv  Fnmoee  in  a  due  course  of  adminiBtration  aocoroing^ 
to  the  Statute  of  Distribution. 

The  marriage  took  effect,  but  there  was  no  child.  Mr.  Allen  died  in  1825,. 
without  having  made  any  appointment  of  the  J^OOO  4  per  cents,  which  he  had 
brought  into  setdement ;  but  ny  his  will  he  gave  his  residuary  estate  upon  ta-ust  for 
two  okaritiee — the  refuj^  for  the  destitute,  and  the  asylum  for  the  blind. 

Lady  Frances  survived  her  husband,  and  the  Plaintiff  in  this  suit  represented  his 
sole  next  of  kin.  Under  these  circumstance  the  question  in  the  cause  related  to  thfr 
effect  of  the  ultimate  limitetion  of  this  sum  of  £6000,  which  was  claimed, 

let  By  the  ezeoutors  and  legatees  of  Mr.  Allen,  as  limited  to  his  exeont<n8,  and 
applicaUe  as  part  of  his  general  personal  estate. 

2dly,  Br  ^e  Plaintiff,  as  representing  the  sole  next  of  kin  <^  Hr.  Allen,  uid, 

3dly.  The  representaUve  of  the  wife  claimed  to  be  entitled  to  share  with  the  next 
of  kin,  as  one  of  the  persons  amongst  whom  distribution  would  be  made  under  the 
statute,  in  case  of  intestacy. 

Mr.  Turner  and  Mr.  Rogers,  for  the  next  of  kjn,  argued,  that  the  plain  intention 
of  the  settlement  was,  that  the  respective  fortunes  of  the  husband  and  wife  should,  ia 
defoult  children,  revert  to  the  settlor  and  his  or  her  family  exolusive  of  the  other, 
and  that  such  ma  the  effect  of  the  limitation.  That  the  expression  "  next  of  kin,  or 
personal  representatives  "  was  not  [864]  alternative,  but  substitutiooaj,  meaning,  ^lat 
the  next  of  kin  living  at  the  decease  of  the  husband  should  take,  but  if  any  died 
before  the  death  of  Uie  wife  who  was  entitled  for  life,  his  personal  repreaentativea 
should  take  his  share  by  way  of  substitution. 

That  the  widow  could  not  take  under  a  limitation  for  her  husbandls  next  of  kin  r 
Chohnondelep  v.  Lord  Ashbwrion  (6  Beavan,  86). 

Mr.  Tinney  and  Mr.  Malins,  for  the  charities,  argued,  that  the  fund  formed  part- 
of  his  personal  estate,  and,  as  suoh,  passed  under  the  residuary  gift  contained  in  his 
will.  First,  because  of  the  two  alternatives,  "next  of  kin  or  personal  representatives,'' 
the  latter  prevailed ;  aod  the  executors  took  in  trust  for  the  residuary  legatees ;  or, 
secondly,  because  the  limitation  was  void  for  uncertainty,  and  then  the  fund  reverted 
to  the  husband  unfettered  with  any  trust,  and  passed  under  his  will  to  the  charities. 

Mr,  Boupell  and  Mr.  Miller  supported  the  claim  of  the  charities.  They  cited 
AUm  V.  Thffrp  Ct  Beavan,  72),  Jferwnv.  CdUett  (8  Beavan,  386),  CkohnondeUy  v.  CUntM 
(2  Jac  &  W.  p.  83). 

Mr.  Wray,  for  the  Attorney-General,  supported  the  same  construetion. 

Mr.  Kindersley  and  Mr.  R.  Palmer,  for  the  representatives  of  the  widow,  argued,, 
that  the  limitation  was  not  invalid ;  that  the  words  were  in  the  alternative,  b^use 
the  parties  had  regard  to  the  two  events,  first,  of  the  wife  predeceasing  the  husband, 
and,  secondly,  of  ^66]  her  surviving ;  and  that  the  intention  of  the  parties,  and  the 
effect  of  the  settlement  was,  to  limit  the  fund  to  those  persons  who,  in  the  event  of 
an  intestacy,  would  become  entitled  to  the  settlor's  personal  estate  under  the  statute,, 
and  that,  therefore,  the  widow  was  entitled  to  a  moiety. 

They  admitted  that,  under  a  gift  "  to  the  next  of  kin,"  simplicity',  the  wife  could 
not  take,  bat  said,  that  was  not  the  case  here,  where  those  words  were  ooufded  widi 
others  of  more  extensive  import;  and  they  produced  the  decree  in  Cettim  v.  ColUm,{l} 

(I)  2  Beavan,  67.  Extbact  from  Decree. — "His  Lordship  doth  declare^  that 
the  parties  who  would  have  been  entitled  under  the  Statute  of  Distributions  to  the 
personal  estate  of  Joseph  Cotton  "the  younger,  the  testator  in  the  pleadings  of  this 
cause  named,  if  he  had  died  intestate,  are  entitled  to  the  sum  of  £2243,  5s.  2d. 
bequeathed  by  John  Lloyd,  the  testator  in  the  petition  mentioned,  to  the  said  Joseph 
Cotton  or  his  legal  representatives.  And  it  appearing,  by  the  proceedings  in  this 
cause,  that  he  left  Anne  Maria  Cotton,  his  widow,  and  the  Plaintiffs  and  Defendauta 
Joseph  Alexander  Cotton,  &c.,  his  nine  children,  him  surviving,  his  Lordship  doth 
declare,  that  the  said  Anne  Maria  Cotton,  widow,  is  entitled  to  one-third  part  of  the 
said  sum  of  £2243,  6s.  2d.,  and  that  the  said  nine  children  are  entitled  to  the  two- 
third  parts  thereof  in  equal  shares."— Reg.  Lib.  A.  1838,  foL  1509. 
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to  shew  tJiali,  ander  the  words  "  re{weseDtatiTefl^"  a  widow  had  been  held  to  take- 
her  share. 

Mr.  Tomer,  in  rei^y. 

The  foUowing  oaaes  were  referred  to  daring  the  argument : — BaHeif  v.  fFrighi 
(18  Vesey,  49),  v.  Lord  Camden  (U  Ves.  372).  Pmips  v.  Oarth  (3  Bro.  G.  C. 

64),  AtUiuim  V.  Bakar  (4  Term  R.  229)J%)lm(mdeley  v.  Lord  jiMwUm  (6  Beavan,  86), 
CdUon  Y.  Chtton  (2  Beavan,  67),  r366]  fForseley  r.  Jo/uuon  (3  Atk.  758),  Long  r.  BladcaU 
(3  Ves.  486),  Samders  t.  iVonb  h  Mad.  147),  Bykaer  r.  /oj/  (4  Simons,  48,  and  3  MyL 
&  K.  197),  Doii^  V.  Dudley  (I  Phil.  1),  SmUh  r.  i)u<2C^  (9  Simons,  125),  Scott  r.  AToor^ 
(14  Simons,  35),  SaherUm  v.  iSM  (1  Buss.  &  MyL  587),  AUoniev-Gmeral  v.  JfaZ^A 
(2  Phillira,  64),  Jaminffs  v.  GaUimore  (3  Vesey,  146),  Lowndes  v.  ^Sftme  (4  Vesey,  649, 
eited  in  ElmsUy  r.  Young,  2  Myl.  &  K.  794),  r.  Webb  (2  Keen,  99),  ^tUj/  v. 

Mangles  (4  Beavan,  368,  and  10  CI.  &  Fin.  215),  Wait  v.  Wait  (3  Vesey,  244), 
HoUoway  t.  CVoritMn  (2  Hare,  p.  524),  Pearee  v.  Vmceni  (2  Myl  &  K.  800,  and  2 
Keen,  230),  Jenhns  v.  Gower  (2  CoUy.  537),  Atkmton  t.  Aiifeer  (4  Term  Rep.  229), 
JVifcAob  V.  &mu6  (referred  to,  18  Vesey,  52),  Priee  r.  Strange  (6  Mad.  159),  Bridge  v. 
Abbci  (3  Bro.  C.  C.  224),  Walter  v.  JfoJbin  (6  Simons,  148).  Booth  v.  Ficors  (1  CoUy.  6), 
Bttiius  v.  Ottey  (1  Myl.  &  K.  465),  Bcbmon  v.  iSfnifA  (6  Simons,  47),  JfinAm  t.  ^roi^ 
(13  Simons,  62),  iS«^(!rM  r.  Badham  (9  Bear.  370),  PUkmgtm  t.  ^tOson  (Y.-C.  Knight 
Kiioe,  25th  of  January  1847). 

Tbx  Mastkr  of  thk  Rolls.  This  is  an  extremely  doubtful  case.  I  must  care- 
fully consider  not  only  the  sentence  so  ofton  referred  to,  but  every  expression  in  the 
setUement,  and  see,  on  the  whole,  which  constractiou  ought  to  prevail. 

[367]  Jvltf  26.  Thk  Master  of  the  Rolls  [Lord  Langdale].  I  think  it  clear, 
upon  the  authorities,  that  the  executors  of  Mr.  Allen  have  no  claim.  The  only 
question  is,  whether  the  wife  was  entitled  to  share  with  the  next  of  kin ;  and  I  am  of 
opnion  that  she  was  not 

Upon  the  construction  of  the  settlement^  I  think,  that  in  the  event  which 
happened  of  there  being  no  child  and  no  appointment,  and  independently  of  the 
nlfamato  remainder,  it  was  intended,  that  the  sum  which  tiie  husband  brou^t  into 
settlement  should  revert  to  his  family  or  next  of  kin ;  and  that  the  sum  brought  in 
by  the  wife  should  revert  to  her  family  or  next  of  kin.  To  answer  that  intent,  it 
would  be  necessary,  that  each  should  lose  the  interest  which  the  marriage  gave,  in 
that  which  before  the  marriage  was  the  property  of  the  other,  that  the  husMnd  should 
give  up  the  interest  which  the  law  would  give  him  in  his  wife's  property  by  virtue  of 
his  marital  right,  and  that  the  wife  should  give  up  the  interest  which  the  law  would 
give  her  in  her  husband's  property  on  his  death  intestate.  Such  must,  as  it  seems  to 
me,  be  considered  to  be  the  general  intent  of  the  settlement  independently  of  the 
lUtimate  limitation. 

The  words  "  next  of  kin  "  in  the  ultimate  limitation  do  not  include  the  wife ;  but 
it  was  argued,  and  very  ably,  that  the  words  personal  representative  may,  and  that 
each  alternative  in  the  wonu  "  next  of  kin  or  personal  representative  "  might  have  its 
applicaticm  aoeording  to  the  event :  the  words  "  next  oi  kin  "  being  applicable  to  the 
event  of  the  wife  not  surviving,  and  the  words  "jwrsonal  representative"  being 
applicable  to  the  event  of  the  wife  surviving;  but  I  think  that  such  [368^  a  construc- 
tion would  be  at  v»rianoe  with  ^at  which  1  oonoeive  to  be  the  general  intent  ot  the 
settlement. 

The  case  was  argued,  as  if  the  expression  "personal  representative"  had 
necessarily  the  same  meaning  as  the  expression  "  legal  representative ; "  and  there 
are  several  eases  in  which  the  expressions  have  been  held  to  be  of  identical  meaning ; 
but  I  do  not  think  that  they  are  necessarily  so,  and,  taking  the  whole  of  this  settle- 
ment into  oonsideratien,  it  does  not  appear  to  me,  that  I  ought  to  adopt  the  argument 
for  tiie  widow. 

** Personal  representatives"  has  been  held  not  to  include  the  husband,  and 
altiiongh  he  wotud  take  nothing  undw  the  statute  referred  to  in  the  limitation,  yet, 
as  the  words  "  according  to  the  Stetuto  of  Distributions  "  m^ht  have  had  their  o£Bce 
and  effect  without  including  the  widow,  but  with  reference  to  distribution  by  representa- 
tion amongst  the  next  of  kin,  I  think  that  they  have  not  the  effect  of  extending  the 
meaning  m  "personal  representative"  bo  as  to  make  the  expression  include  the  wife. 
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[368]  -^M  »  Drew.  August  2,  1847. 

Petition  to  tax  s  InU  M  coits,  paid  wi^out  preuore,  nine  days  aftor  iti  ddm 
dismiaaed  with  corta. 

This  was  a  peticion  for  the  taxation  of  a  bill  of  coats,  vhich  had  been  paid. 

The  Inll  in  qtieation  was  incurred  in  the  preparation  of  a  lease,  cranted  by  di 
of  the  solicitors  to  the  Petitioners.  The  bill  amounted  in  t^e  whole  to  £16, 8fi. 
and  was  paid  on  the  30th  of  June  last ;  and  the  petition  [368]  for  tantioo 
presented  on  the  23d  of  July.  It  specified  items  amounting  to  £i,  168.,  in  rem 
which  it  alleged  £3,  10s.  2d.  only  were  chargeable.  The  petition  also  alleged, 
the  Petitioners  paid  the  amount  of  the  bill  in  order  to  obtain  the  lease. 

It  appeared,  howerer,  fnnn  the  evidenoe  produced  on  behalf  of  ike  Bespood 
that,  the  lease  being  ready,  an  appointment  was  made  to  oomplete  it  oo  tlie  14 
June,  when  one  lessee  only  attended,  and  the  buaineaa  was  deferred.  The  pi 
attended  on  the  Slat,  the  counterpart  leaae  waa  exeoated,  uid  the  IhII  ddm 
wherenpon  "  the  Petitimera  expreaaed  great  aurpriae  and  indignation  at  the  i 
thereof,  and  stated  their  determination  to  have  the  same  immediately  taxed.* 
ment  waa  not  then  pressed,  and  the  business  stood  over. 

On  the  26th  of  June,  the  solicitors  wrote  to  the  Petttionera  as  f(dlowB:— * 
request  you  to  let  na  know  whether  it  is  your  intention  to  tax  the  coata  in  this  la 
aa,  if      we  beg  it  may-at  once  be  proceeded  witJi,  as  we  intend  to  have  the 
paid  immediate^." 

On  the  30th  of  June  the  Petitioners  called  and  paid  the  Ull,  and  on  the  II 
July  the  lease  was  taken  away. 

Mr.  Ba^hawe,  in  Bupp(»rt  of  the  petition, 

M.  Thnng,  eontrk 

Mr.  Begsnawe,  in  reply. 

/ft  re  Drake  (8  Beavan,  12S)  and  I»  re  JJomam  (10  Beav.  67,  and  6  A  7 
c.  73,  B.  41)  were  cited. 

[3701  The  Master  of  the  Rolls  piord  Langdale].  The  bill  of  coM 
delivered  nine  days  before  it  was  paia  The  Petitioners,  tiierefore,  bad 
opportunity  of  getting  it  taxed,  and  no  pressure  waa  exercised  to  compel  its  imiM 
payment.   I  hftve  no  hesitation  in  diamieaing  thia  petition  with  ooata. 

[370]  LiKa  V.  CJouLUf.   Mardi  2, 1647. 

Truateeeautboriaed  to  carry  on  atradepomltted  it  to  be  carried  <m  by  agaatL 
that  the  agenta  were  not  neoeaaary  parties  to  a  l»U  for  tiie  adminiateatun  ft 
eatate. 

A  widow  concurred  in  a  breach  of  trust,  but  her  interest  in  the  testator's  esttti 
been  separated.    Held,  that  she  was  not  a  necessary  party  to  a  suit  by  » 
trust  not  seeking  to  charge  her  interest,  and  that  the  trustees,  aeeldn^  to  chai|l 
interest,  must  make  their  equity  effective  by  some  proceeding  of  then-  own 

The  testator,  by  his  will,  gave  the  interest  of  a  sum  of  £3000  to  hii  widoi 
life,  and  the  residue  to  his  exeoat<»a,  in  traat  for  hia  children,  and  he 
Theobald  and  Colman  executora. 

Theobald  having  died  in  1840,  thia  bill  waa  filed  in  1846  by  one  of  the  M 
legateea  against  Colman  and  the  remaining  residuary  l^ateea,  praying  that  d«' 
might  be  eatabliahed  and  the  truata  carriea  into  execution,  and  for  an  aoeoaota 
personal  estate,  posaessed  b^  Colpian,  or  by  any  other  peraon  by  his  orda« 
his  use,  or  which,  without  his  wiUul  neglect  or  default,  might  have  been  so  paMj 
or  received ;  and  that  Colman  might  be  made  aocountable  lor  any  loaaea  hy 
the  testator's  trade  having  been  carried  on. 

Colmao,  by  his  answer,  stated  that  the  testator,  by  a  oodicil  to  bis  viUi 
authorised  his  executors  to  carry  [871]  on  hia  trade,  and  that,  from  the  de^  « 
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itoriD  1835  to  1637,  the  tnde  had  been  owned  on  by  the  widow  and  Theobald, 

in  1837;  Theobald  beoama  bankrupt 
Ikitafto*  hi*  bankruptcy,  Theobald  and  the  widow  applied  to  Boardman,  aod 
Mtad  him  to  aet  in  the  affairs  of  the  testator  in  the  stead  and  place  of  Theobald, 
eb  Boardman  oonsented  and  agreed  to  do. 

thit  the  widow  and  Boardman,  aoeordingly  carried  on  the  trade  until  1838,  wheu 
tfsda  ceased.  Boardman  died  in  the  month  of  November  1839,  and,  after  his 
Ib^  the  widow  and  her  family  applied  to  BaUs  and  requested  him  to  act  in  the 
b  ^  the  testator  in  the  plaoe  of  Boardnuui,  and  Balls  oonsented  to  sueh  request, 
MQ  ftntiier  stoted  tbart)  be  had  not  objected  thereto^  ud  that  Balls,  down  to  his 
lb  in  1816,  *'  took  the  actire  management  of  die  teatatiMr's  affiura  in  the  same  way 
birdmao  had  doae." 

n»  Defendant  Colman  farther  stated,  that  Boardman  and  Balls  had  both  received 
i  (rf  the  testator's  assets,  and  he  submitted,  "  that  if,  in  this  suit,  he  was  to  be 
b  ehai;geable  with  any  dealing,  receipt,  or  payment  by  Boardman  or  Balh^  in 
Mt  (A  the  testator's  estate,  the  representatives  of  Boardman  or  Balls,  as  the  case 
kt  be,  ought  to  be  a  party  to  this  suit,  to  answer  for  the  same ; "  and  he  submitted, 
it  he  was  entitled  to  be  indemnified  by  the  widow,  at  least  to  the  extent  of  her 
Mate  in  the  sum  of  X3000,  set  apart  for  her,  pursuant  to  the  will  to  make  good 
w  occasioned  to  the  trust  estato  Theob^d,  and  that  she  was  a  neeessary  party 
kis  suit" 

IRS]  The  cause  was  set  down  upon  the  objedaon  for  want  of  parties  under  the 

I  Older  of  August  1841.   (Ord.  Can.  175J 

ir.  Eindenley  and  Mr.  Selwyn,  for  the  Plaintiff. 

RrBt  Neitiier  Boardman  nor  Balls  is  a  necessary  par^  to  this  suit.  It  is  true 
the  Plaintiff  seeks  to  charge  the  Defendant  Colman  with  the  receipts  and  losses 
he  trade ;  but  Boardman  and  Balk  were  not  trustees,  as  the  will  contained  no 
tr  to  appoint  new  trustees.  They  were  mere  agents  of  Theobald  the  executor, 
though  they  may  be  liable  to  the  Plaintiff  or  to  the  executors  for  their  receipts. 
Plaintiff  is  not  bound  to  resort  to  them  for  payment.  Again,  by  the  32d  Older 
ngost  1841  (Ord.  Can.  174),  me  or  nuwe  of  sevenl  parties  jointly  and  severally 
•  may  be  sued  alone. 

laoondly.  The  widow  is  not  a  necessary  partr,  for  her  legacy  has  been  set  apart ; 
lifa  interest  may  be  liable  to  indemnify  tne  Defendant  the  exeoutor,  but  he  must 
in  his  remedy  by  some  proeeeding  of  Ms  own.  The  Plaintiff  seeks  no  sueh  relief ; 
therefore,  it  would  be  improper  to  make  her  a  party  to  tiie  suit 
Ir.  Qiandless,  for  the  Defenoant,  in  support  of  the  objeclaon  for  want  of  parties, 
loardman  and  Balls  have  acted  in  the  tnists,  and  have  received  part  of  the  trust 
e;  they  are,  therefore,  liable  as  trustees,  and  ought  to  be  made  parties  to  account 
heir  receipts. 

lie  bill  seeks  to  make  Colman  liable  for  the  losses  which  may  have  occurred  in 
nam  on  the  Inisiness,  {StS}  and  it  would  be  unjust  to  charge  him  with  the  receipts 
Hodman  and  Balls,  who  were  appointed  to  act  by  Theobald  and  the  widow,  with 
mcorrence  of  the  family.   It  is  clear  that  a  completo  adjudication  on  the  rights 


r  ts  applicable,  for  the  bitlprays  for  the  administration  of  the  estate,  and  it  has 
hdd  by  Vice-Chanoellor  Wigram,  in  Biggs  v.  Petm  (4  Hare,  469),  that  the  32d 
tot  Augost  1841  does  not  apply  to  the  case  of  an  administration  suit,  in  which 
ii^lete  d&Bree  cannot  be  made  unless  all  the  powms  liable  are  parties.  This 
ioo  has  been  followed  by  Vice^iihanodhHr  Kni^t  Brnoe,  in  the  case  d  HaU  v, 
k  (2  CoUyer,  570),  where  he  considered  that  Uie  32d  Order  did  not  apply  to  the 
•f  a  general  administration  suit 

•eondly.  The  widow  is  a  necessary  party,  for  she  assisted  in  carrying  on  the 
^  and  concurred  in  the  different  dealings  with  the  testator's  property.  She  is 
nly  accountable,  but  the  Defendant  has  a  right  to  be  indemnified  out  of  her 
Kt,  which  he  cannot  be,  unless  she  be  made  a  party  to  the  suit.  (See  Booih  v. 
ft  1  Beavan,  p;  130;  WoodyaU  v.  Gredey,  8  Simons,  180.) 
^  BIaster  ow  the  Bolu  [Lord  Langdale].  The  Defendant  Colman  appears 
>  plaeed  in  a  situation  of  some  hardship,  supposing  his  statement  to  be  true ;  he 
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bu  permitted  tiie  widow  and  her  ohildren  (beina  however,  inhats  the  greyest  put 
of  the  time)  to  do  that  which  was  agraeaUe  to  rae  widow,  and  ww  thooght  m»  donht 
most  for  the  benefit  of  the  family.  But  [374]  we  must  look  to  what  wu  his  dut^, 
and  frcHD  that  he  cannot  be  released.  He  was  appmnted  one  two  tnutees.  The 
codicil  gave  the  trustees  a  discretion  to  make  arrangements  for  carrying  on  the  trade. 
I  never  think  of  executors  carrying  on  toade  without  being  surpnsed  at  their  con- 
senting to  do  it.  However  they  consented,  and .  u^>car  to  have  known  what  waa 
doing ;  it  must  therefore  be  considered,  t^t  the  trade  was  carried  on  on  behalf  of  tiie 
trustees  by  persons  intrusted  for  the  purpose.  The  testator  had  inbusted  Theobald 
and  Colman,  and  not  the  widow.  Counan,  contrary  to  the  directions  of  the  testatw, 
thought  fit  to  allow  the  widow  to  carry  on  the  trade  with  Theobald  until  he  became 
bankrupt.  Afterwards  Boardnum  was  taken  in.  I  am  willing  to  believe  that  it  wa» 
with  the  consent  of  the  widow.  But  did  the  testator  authorise  this  to  be  dtme  at  the 
wish  or  s^^eatiwi  of  the  widow  1  and  did  the^  reflponaihility  d  tnuteea  therenpoo 
cease  1  There  is  no  such  suggestion,  and  neither  tbe  widow,  nor  Boardman,  nor  Balls, 
had  any  authority  to  interfere,  except  under  Colman ;  and  besides  this,  the  ohildren  were 
infants  for  the  greatest  part  of  the  time,  and  their  security  was  Colman.  I  cannot, 
under  these  circumstances,  consider  that  Boardman  or  Balls  were  substituted  trustees. 

I  think  there  is  no  difference  in  principle  as  to  the  decision  here  and  elsewhere. 
If,  upon  a  bill  for  the  administration  of  an  estate,  it  turns  oat  that  an  executor  since 
dead,  has  received  the  assets,  vou  cannot  dispense  with  the  presence  of  his  l^iJ 
personal  refffesentative,  for  without  him  you  cannot  wind  up  the  estate.  Here  you 
have  Colman,  an  exeeutor  who  was  entrusted  by  the  testator,  and  tiie  bill  asks  for  an 
aooount  of  the  assets  received  by  him,  or  by  any  pws(m  by  his  order  or  for  his  use. 
If  it  should  appear  that  die  other  (]87S1  povons  did  receive  by  his  order  or  for  hia 
use,  he  will  be  answerable ;  if  not,  he  will  not  be  ohai|;ed  with  their  receipts. 

It  is  said  that  the  widow  oonourred  in  the  breach  of  trust,  and  that  she  is  answer- 
able. This  may  be  so,  and  Colman  may  file  a  bill  to  obtain  the  benefit  of  tfaia  equity 
against  her.  Moreover,  the  funds  set  apart  for  the  widow  are  in  his  hands,  and  he 
may  refuse  to  part  with  them  without  being  indemnified. 

I  am  therefore  of  opinion,  that,  in  this  stage  of  the  cause,  and  on  these  pleadings, 
it  is  not  necessary  to  make  these  persons  parties.  I  must  confine  my  opinion  to  toe 
present  state  of  things.  Many  changes  may  take  place  in  the  suit  before  the  hearing, 
and  this  objection  may,  at  the  hearing,  be  valid.  1  oan  only  say  that^  in  the  present 
state  of  the  record,  I  think  they  are  unnecessary  puties. 


[S7Q]  Pattison  v.  Hawxkwobth.  April  21, 1847. 

A  testator  beqneal^ed  to  hia  widow  a  pecuniary  legacy  and  a  life  annuity.  She 
survived  him  tweilty-eight  years,  and,  after  her  death,  her  executrix  filed  a  bill  for 
their  recovery.  No  explanation  was  given  of  the  circumstances,  and  no  proof  of 
any  intermediate  payment   The  bill  was  dismissed  on  the  ground  of  great  kuAe$. 

The  testator  in  this  case  died  in  1815,  having,  by  his  will,  bequeathed  to  his 
widow  a  l^acy  of  ^£70,  and  an  annuity  of  £26  for  life.  The  Defendfuit,  his  son,  was 
his  executor. 

The  widow  died  in  1843,  and,  in  1844,  the  Plaintiff,  her  executrix,  instituted  this 
suit  to  recover  the  X70,  and  arrears  of  the  annuity  of  £25. 

[376]  The  Defendant,  by  his  answer,  stated  that  the  assets  had  amounted  to  £3342, 
and  that  he  had  paid  debts  and  legacies  to  the  amount  oi  £3891,  and,  amongat  them, 
l^jacies  to  the  amount  of  £3100  in  full.  He  stated  that  the  widow  had  lived  and  had 
been  maintained  by  him  and  his  brothers,  and  that  he  had  advanced  and  paid  to  her, 
out  of  his  own  monies,  various  sums  of  money,  of  which  he  had  kept  no  account,  and 
which  sums  were  not,  at  the  time,  expressly  expended  and  advanced  on  account  of 
the  said  annuity ;  and  be  stated  that  the  legat^  had  never  been  paid.  The  answer 
did  not  set  up  the  Statute  of  Limitations. 

The  Pluntiff  entered  into  no  evidence,  and  proved  no  payments  on  account  of  the 
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uuiaity  or  l^;My,  and  iheoaTe  bo  ekfdaiiadiHi  of  the  droumstanoM  whioh  had  delayed 
Ike  ■■crtion  ot  tiw  vidow^  eUinu 

Mr.  Benett,  fer  the  PUunti^'  ooatended  that  the  Defendant  was  liaUe  to  .^y  the 
annuity  and  legacy  at  onoe,  he  having,  by  payment  of  die  otiwr  legaeies  in  foil, 
admitted  assets  sufficient  for  that  purpose :  "Sanard  r.  Pwmfrett  (S  Myl.  &  Cr.  63). 

Mr.  Kindenley  «id  Mr.  Aoworth,  for  the  Defendant  Upwards  of  thirty  years 
hare  elapsed  since  the  right  accrued.  The  Plaintiff  is  barred  by  the  Statute  of 
Limitations,  3  &  4  W.  4,  c.  27,  which  not  only  destroys  the  right  to  recover  a  legacy 
(sect  40),  but  extiuffuiabes  the  right  to  it  (Seet  34.)  Bhe  is  ako  haired  by  her 
toc&g*  inaependent  off  the  statute. 

[377]  Barnard  v.  Pwnjrett  does  not  a^y,  and  it  has  never  been  held  that  pay- 
ment of  one  legacy  is  an  admission  of  assets  to  pay  anothw. 

Mr.  Barrett,  m  reply.  First,  the  Defendant  has  made  payments  which  has 
preserved  the  widow's  right  Secondly,  a  Defendant  cannot  have  the  benefit  of 
the  statBte  unless  he  insiste  upon  it  by  his  answer,  Samttm  v.  BorweUf{l)  which 
this  Defendant  has  not  done. 

Thb  Mabteb  of  the  Rolls  [Lord  Langdale].  It  appears  to  me  that  this  bill 
cannot  be  sustained.  The  testator  died  so  long  baok  as  1816 ;  he  bequeathed  a  legacv 
and  annuity  to  his  wife,  who  lived  till  June  1843,  and  in  the  following  year  this  bill 
was  filed.  It  is  shewn,  from  the  answer,  that  the  executor  has  posscused  the  estate, 
such  as  it  was,  and  has  made  payments  exceeding  it  He  has  paid  legacies  to  two 
legatees  in  full,  but  under  what  circumstances  is  not  stated. 

After  this  length  of  time,  and  in  the  absence  of  all  exj^nation  accounting  for  the 
delay  in  asserting  the  claim,  every  presumption  must  be  made  iu  favour  of  the 
exeeatOT.  The  widow  lived  twenty-eight ^ears,  and  misht  have  demanded  and 
enforced  payment,  bnt,  so  far  as  a{^wus»  nothing  was  ever  done,  and  after  her  death, 
when  many  ai  the  oircumstanoes  can  no  longer  m  ezpkuned,  this  claim  ie  for  the  first 
time  sat  up.  I  thinh  that  the  circumstances  are  suffieient  to  enaUe  me  to  say  that 
tills  bill  cannot  be  sustained. 

I  must  dismiss  it  with  costs. 


[378]  SMriH  V,  The  Eabl  of  Effinoham.  April  16, 17,  Mujf  3,  1847. 

[S.  C.  16  L.  J.  Ch.  297  ;  11  Jar.  444.   On  point  as  to  number  of  counsel,  see 
Smith  v.  Buller,  1675,  L.  B.  19  £q.  481 ;  R.  S.  C.  0.  65,  r.  47.] 

Special  retuner  disallowed  in  the  taxation  of  costs,  as  between  party  and  party. 
Transcript  of  shorthand  writer's  notes  used  on  appeal  disallowed  on  a  taxation  between 
party  and  party. 

The  general  rule  is,  that  the  costs  of  two  counsel  only  are  allowed  upon  a  taxation 

between  party  and  party. 
In  the  absence  of  sufficient  reason,  only  one  consultation  ought  to  be  allowed  under 

the  120th  Order  of  May  184S,  and  the  Taxing  Masters  certified  that  the  fact  of 

one  counsel  being  brought  speciiUly  from  another  Court  is  not  a  ground  for  allowing 

an  extaa  number. 

This  cause  was  originally  heard  at  the  Bolls,  when  a  decree  was  made  by  which 
the  bill  was  retained  for  a  year,  with  liberty  to  the  Plaintiff  to  brine  an  action  of 
ejectment,  and  the  Defendants  were  restruned  from  setting  up  outstanding  terms  and 
t^e  Statute  of  Limitations.  (7  Beavan,  357.) 

The  Defendants  Brown  wd  Smith,  being  dissatisfied,  appealed,  and  on  the  6th  <tf 
July  1846  the  decree  was  afiirmed  with  costs  to  be  paid  by  the  Appellants. 

The  costs  payable  to  the  Plaintiff  under  this  order  were  taxed,  and,  several  items 
having  been  disallowed,  the  Plaintiff  presented  a  petition  for  a  review  of  the  taxation. 
It  is  necessary  to  state  the  following  facts  which  gave  rise  to  the  question. 


(1)  10  Simons,  380,  and  see  Monypemy  v.  Brittow^  2  Buss.  &  MyL  117  ;  Owen  v. 
De  Beommr  (Exch.),  8  May  1847,  and:  J2aA  v.  CaUn  (V.-G.  Wigram),  9  Feb.  1846. 
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It  appsuod  that,  at  the  ori^pnal  hearinc^  the  Plaintiff  was  npteaented  by  Sir  W. 
FoUett  uid  one  other  comuel,  and,  being  deprived  of  the  aerieliinon  ol  Sir  WflUam 
FoUett  npon  the  appeal,  the  Plaintiff  inetnicted  Sir  FttDoy  Kelly,  who  waa  attidked 
to  the  Common  Law  Conrt^  to  whom,  in  additi(m  to  the  ordinary  fee  on  his  brief,  he 
presented  a  fee  of  fifty  guineu  by  way  of  special  retainer,  and  this  was  disallowed. 
2.  The  Plaintiff,  on  the  appeal,  furaisned  his  counsel  witii  ot^me  of  the  sbLortband 
writerji  notes  of  the  judgment  of  the  Master  of  the  fiolls,  and  <rf  the  speeches  of  Sir 
W.  [3T9]  FoUett  and  Mr.  Turner,  and  the  cbai^  for  this;  amounting  to  £33,  was  also 
disallowed  on  taxation.  3.  The  Plaintiff,  on  the  appeal,  employed  two  otiier  counsel 
in  addition  to  Sir  Fitzroy  Kelly,  and  the  Taxing  Master  disallowed  the  costs  of  the 
junior,  amounting  to  £45.  4.  There  had  been  three  consultations  between  the 
Plaintiff's  counsel  the  costs  of  which  were  claimed  by  the  Plaintiff  under  the  120th 
Order  of  May  1845  (Ord.  Can.  333),  but  the  Taxing  Master  had  disallowed  two  out 
of  the  three,  and  struek  off  £13. 

l^e  qoeetaon  arose  on  the  propriety  of  the  disallowanee    these  four  waau. 

Mr.  Willcock,  in  support  of  the  petition.  First  The  Taxing  Master  was  not 
warranted  in  disallowing  the  retaining  fee.  A  party  had  a  right  to  seleot  his  own 
counsel,  and  in  the  present  case,  wbidi  involrea  a  (^uestioD  of  law,  t^e  Plaintiff  was 
perfectly  ri^ht,  upon  losing,  by  misfortune,  the  services  of  Sir  W.  FoUett,  to  secure 
the  beet  advice  and  assistance  he  eould  possibly  obtain.  Having  acted  prudently,  the 
expense  ought  to  fall  on  the  part^  who  was  in  the  wrong.  The  point  was  decided  by 
the  Vioe-CBancellor  of  England  in  the  case  of  NideUt  v.  ffadam  (9  Jurist,  649),  in 
which,  in  a  patent  ease,  a  fee  of  thirty  guineas  was  given  to  the  Attorney-General, 
and  a  retuning  fee  of  ftft^  guineas,  the  Utter  was  allowed^  the  Taxing  Master,  but 
was  objected  ta  The  YiceOkanoellor  of  En^^d  said,  "  The  ol^eotion  is  to  tiie  fee, 
and  not  to  the  ooonseL  A  most  serious  blow  wonld  be  aimed  at  the  Ubertiee  of  the 
people  of  this  eonntry,  as  represented  by  counsel,  if  I  were  to  interfere,  in  the  way 
this  Fetati<nier  asks.  Every  person  has  a  right  to  choose  (38^  his  own  oonnsel,  and 
it  is  for  him  to  determine  whom  he  will  have.  If  the  Plaintifl^  having  in  contempla- 
tion, as  I  have  no  doubt  he  had,  the  trial  which  would  take  place,  thought  proper  to 
employ  the  first  counsel  in  either  Courts  he  had  a  right  to  do  so." 

Second.  The  transcript  of  the  shorthand  writer's  notes  ought  to  have  been  allowed. 
They  were  necessary  to  mform  the  Court  what  had  taken  place  below,  and  especially 
to  give  full  instructions  to  Sir  F.  Kelly,  who  had  not  hitherto  been  engaged  in  the 
suit  or  at  the  original  hearing.  In  the  ease  of  MaUns  v.  Friee  (1  Philbps,  590),  the 
costs  of  the  shorthand  writers  notes  were  allowed,  on  appeal,  by  Lord  Lyndhurst. 
A  certificate  was  furnished  in  that  case  by  the  Taxing  Master,  in  reference  to  which 
Lord  Lyndhurat  observed,  "I  eaunot  help  thinking  dmt  there  is  a  great  deal  of  good 
sense  in  the  reason  here  ^v«i  for  the  aUowance  at  auoh  oopies  in  a  Court  (rf  Equity, 
It  is  the  duty  of  the  solicitor  to  lay  before  counsel  the  most  perfect  statement  he  can, 
of  what  took  place  <m  the  trial,  wad  he  wUl  naturally  reseat  to  tiie  shwthand  writer's 
notes,  exercising  of  course  a  discretion  as  to  tiie  parts  whioh  he  inawta  being  eaeential 
to  the  support  of  the  case." 

Third.  There  is  no  fixed  rule  prohibiting  the  allowance  of  the  fees  of  more  than 
two  counsel.  In  the  Vouming  CoUage  ease  (3  Myl  &  Cr.  474),  and  in  The  AUomy- 
General  v.  The  Dra^^  Company  {4  Beav.  305),  and  in  WaaUU  v.  Ledie  (14  Sim.  84), 
three  counsel  were  allowed :  and  in  Morris  v.  Hvmi  (1  Chitty's  Rep.  p.  550 ;  and  see 
Sharp  V.  AOiby,  12  Mee.  &  W.  732),  Baylev  J.  said,  "  With  respect  to  the  number  of 
counsel,  [381]  it  appears  that  the  Master  has  allowed  three ;  and  it  seems  to  me  that 
the  Master  ought,  m  these  cases,  to  exercise  a  discretion,  which  discretion  must  be 
related  to  a  eertain  degree  by  the  nature  and  magnitude  <&  Uie  oanae,  and  the 
number  tA  witnesses  whi^  are  likely  to  be  examined.  It  is  fit,  tliat  in  oases  of 
difficulty,  in  which  points  of  law  might  arise,  that  the  leading  counsel  should  have 
the  assiatance  of  other  gentlemen  to  suggest  what  may  be  necessary  in  the  course  of 
discussion.  In  cases  of  that  description,  the  aUowance  of  counsel  should  not  be 
regulated  in  the  same  manner  as  in  a  common  action  for  goods  sold  and  deUvered,  or 
in  an  ordinary  case  in  which  no  difficulty  is  likely  to  arise.  Considering  the  nature 
of  lliis  case,  I  can  by  no  means  say  that  the  atlowanoe  for  three  counsel  on  the  taxation 
of  costs  was  too  much.   I  think  it  was  a  reasonable  aUowance." 
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Fourth.  The  object  of  the  120th  Order  wii  to  relax  the  old  rule,  and  it  mre  to 
the  aaeoesafol  party  the  expense  to  vhieh  he  had  been  wrongtiilly  put  by  hU 
opponeat  In  a  case  of  this  kin^  three  c<Miaaltatio&B  ware  reasonable,  in  order  to 
duinxsB  the  very  impMtant  matters  ot  foot  and  law  arising  in  it. 

Mr.  Kinderaley  and  Mr.  J.  A.  Cooke,  ecntril.  First,  fhere  is  no  question  as  to 
the  right  of  the  party  to  select  whatever  counsel,  and  out  of  whatever  Court,  he 
pleases ;  but  the  question  is,  whether,  if  he  deviates  from  the  (ndinaiy  course  and 
selects  counsel  practising  in  another  Court,  he  is  entitled,  upon  a  strict  taxation 
between  party  and  party,  to  throw  the  extra  and  additional  expenses  ol  a  special 
retainer  upon  his  opponent.  It  has  never  been  the  practice  to  allow  a  oommcm 
retainer  even  of  oneiruinea  to  the  counsel  engaged  throughout  a  cause ;  much  less  is 
it  reasonable  to  l?8S}  allow  a  heavy  special  retainer  of  fifty  guineas.  The  ease  of 
NtehdU  T.  JJoriom  was  one  of  exception ;  it  occurred  in  the  Long  Vacation  where  an 
action  was  oontemplated,  and  it  is  impoasiUe  that  the  Vio»<ihanceUor  of  £ngland 
eoold  have  used  the  words  at^buted  to  him. 

Secondly.  There  is  no  instance  of  copies  of  shorthand  writer's  notes  being  allowed 
npon  an  appeal  in  equity.  The  rule,  as  stated  in  MtUiiu  v.  Price,  only  applies  to  an 
usae,  and  tne  reason  is,  that  the  counsel  enga^;ed  at  law  are  not  the  same  as  those  in 
eqaity ;  and  it  is  consequently  necessaiy  to  instruct  the  equity  ooiua»eI  as  to  what 
took  place  at  law;  but,  on  an  appeal,  the  eonnsel  are  assumed  to  have  notes  on  tiieir 
briefs  of  what  took  place  below. 

Thirdly,  as  to  three  counsel  being  allowed.  Downing  College  eeue  and  Wadell  v. 
Le^  were  oases  of  taxation  as  between  solicitor  and  client.  T}^  Attomeif-Oeneral  v. 
The  Draper^  Company  is  put  as  a  case  <rf  exception,  shewing  that  ^e  oontrary  is  the 
<»dinary  rule ;  and  Monit  v.  HxuU  states  it  to  be  a  matter  of  discretion  with  the 
Haater,  whioh  he  has  exercised  in  this  case,  and  from  which,  therefore,  there  is 
no  ^PpMl. 

Fourthlr.  As  to  oonsnltataons,  none  were  allowed  previous  to  the  130th  Order; 
and  since  that,  it  has  been  usual  to  allow  one  only.  The  legitimate  object  of  them  is 
not  to  "  cram  "  the  leading  counsel  with  the  law  and  facts,  but  to  settle  a  combined 
mode  of  operations,  and  so  prevent  the  several  counsel  on  one  side  taking  an  incon- 
sistent course  of  argument.  There  was  little  necessity  in  this  case  for  three  consulta^ 
tions ;  for  the  matter  had  previously  undergone  a  very  full  discussion.  This  poin^ 
again,  involves  no  principle,  but  is  a  matter  of  pure  discretion. 

1^831  Mr.  Wilfcock,  in  r«ply. 

Ths  Master  of  thk  Roli^  reserved  his  ju<^;ment 

May  3.  The  Master  of  the  Boli^  jljord  Langdale].  After  a  decree  made  in 
this  Court,  the  Bespondente  to  this  petition'  {Hvsentod  a  petition  of  rehearing  to  the 
Lord  ChanceUor.  On  the  rehearin^^  the  decree  was  affinned,  and  the  Respondents^ 
petition  was  dismissed  with  costs. 

The  ooets  of  the  Plaintiflb,  of  whom  the  present  Petitioner  is  the  survivor,  have 
been  taxed,  and  npon  the  taxation,  the  Taxing  Master  has  disallowed  several  charges, 
to  the  amount  in  tiie  whole  of  X143,  14s.  4d. 

The  present  petition  prays  that  it  may  be  referred  luusk  to  the  Master  to  review 
the  taxation. 

The  costs  have  been  taxed  as  between  party  and  party,  and  are  payable  by  the 
adverse  parties,  who  are  ordered  to  nay  them,  in  consequence  of  their  having  nuled 
in  a  proceeding,  in  the  course  of  which  the  costs  were  incurred. 

In  the  taxation  of  such  costs,  it  is  proper  to  allow  the  just  and  necessary  oosta 
sustained  1^  the  party  in  defending  his  n&^t;  and  the  120tii  Order  cl  May  1840 
(Ord.  Osn.  333)  has  provided,  in  particular,  tnat  the  costs  (rf  consultation  with  coansel 
and  the  costs  of  supplying  couns^  with  copies  of  or  extracts  from  documents  may  be 
allowed ;  but  the  same  order  has  directed,  that  the  Taxing  Master  [384]  is  not  to 
idlow  any  costs  whioh  do  not  appear  to  have  been  necessary  or  proper  for  the  attain- 
ment of  justice,  or  for  defending  the  rights  of  the  party,  "  or  which  appear  to  have 
been  incurred  through  over  caution,  negligence,  or  mistake,  or  merely  at  the  desire 
of  the  party." 

The  charges  disallowed  by  the  Master,  and  of  which  the  petition  oompkuns, 
consist  of  Isl^  a  special  fee  paid  on  the  retainer  of  the  leading  cotmsel ;  2d.  The  oosta 
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of  traosoripts  and  copies  of  Bfaortfaand  writer's  notes  made  for  the  use  of  oouDsel ; 
3d.  The  fee  paid  to  a  third  counsel  on  the  rehearing ;  and  4th.  The  fees  paid  for  a 
meood  and  third  owiaiiltation  of  coonsel  on  the  rehatring. 

I  have  thought  it  right  to  obtain  the  certificate  <^  the  Tudng  Blasters  upon  Ae 
genend  ralee  adopted  in  such  eases,  and  it  is  aa  f<Aows : — 

"We  beg  leave  respectfully  to  certify  to  yoor  Lordship^  on  the  pomta  railed  by 
the  petatioaif  th&t, 

let,  "It  is  the  general  rule,  on  taxation  of  costs  as  between  party  and  party,  that 
if  any  party  thinks  proper  to  employ,  specially,  a  counsel  not  usually  practising  in 
the  Court,  in  which  the  proceeding  takes  place,  he  most  hinudf  bear  all  the  extra 
expenses  he  may  incur  thereby. 

2dly,  "  It  is  the  general  rule,  that  neiUier  the  expense  of  employing  a  shorthand 
writer  to  take  notes  on  an  original  hearing,  nor  the  expense  of  furnishing  counsel 
with  copies  of  such  notes,  can  be  allowed  as  part  of  the  costs  of  a  rehearing;  on  a 
taxation  as  between  party  and  party. 

[386]  3dly,  "  The  general  rule  ia,  t^at  two  counsel  only  are  allowed  on  the 
hewng  of  a  cause,  and  that  rule  has  been  departed  fntn  only  in  a  very  few  inatanoe^ 
where  the  great,  importance  of  tiie  cause,  the  extent  of  tiie  pleadings  and  evidence, 
and  the  time  likely  to  be  occupied  in  the  h<!arinj^  have  warranted  an  excqition  to  the 
general  rule. 

4thly,  "No  ^neral  rule  has  been  made  since  the  orders  of  May  1845,  under 
which,  consultations  were  first  allowed  on  taxation  between  party  and  party,  as  to 
the  number  of  consultations  to  be  allowed,  each  case  depending  entirely  on  its  own 
merits ;  but  we  are  of  opinion,  that  the  fact  of  one  of  the  counsel  being  apecially 
brought  in  &om  another  Courts  would  not  be  a  proper  ground  Ux  allowing  an  eztta 
number  of  consultations,  as  against  the  opponent. 


On  considoration  of  this  oortifioate,  with  reference  to  the  particular  facts  and 
circumstances  of  this  case,  I  am  of  opinion,  tiiat  the  Master  has  done  right  to  dundlow 
all  the  coats  complained  of. 

First,  as  to  the  special  retainer.  Parties  have  a  right  to  be  heard  by  any  counsel 
they  think  proper  to  retain,  and,  in  a  case  like  the  present^  where  they  are  to  receive 
costs  from  the  adverse  party,  they  ought  to  be  allowed  such  necessary  and  proper 
fees  as  they  have  paid  for  t>be  counsel  they  have  employed ;  and  according^,  the 
Taxing  Master  has  allowed  the  fee  paid  on  the  brief  of  the  leading  counsel  retained 
by  the  Plaintiff;  but  the  [386]  party  is  not  and  ought  not  to  be  allowed  to  tSurgt 
against  the  adverse  party  a  special  or  extra  payment,  which  he  thought  fit  to  make  to 
a  partsoular  counsel  usuuly  practising  in  another  Courts  and  whoae  attendance  could 
not  be  procured  without  a  speciaffee.  The  Bu*  of  every  Court  is  abundaatiy 
supplied  with  able  and  efficient  counsel,  whose  attendance  can  be  procured  without 
any  such  special  or  extra  payment.  And  though  a  party  may  and  ought  to  be  able 
to  consult  his  own  interest,  or  indulge  his  own  caprice,  if  he  chooses,  at  his  own 
expense,  it  cannot  be  said  that  the  extra  costs  of  obtaining  the  attendance  of  counsel, 
who  cannot  or  will  not  attend  without  a  special  retainer,  are  necessary  for  the 
attainment  of  justice  or  the  defence  of  the  rights  of  the  parties.  To  allow  such  costs 
to  be  charged  against  an  adverse  party,  womd  probably  lead  to  great  injuatioe  and 
oppression. 

Secondly,  as  to  the  shorthand  writer^s  notes.  There  was  some  difference  of 
opinion  among  tUe  Taxing  Masters,  in  consegnaice  of  which,  the  certafiute  which  I 
have  read  is  sianed  by  o^y  five  of  them.  No  one  doubts  the  value  of  shorthand 
writer's  notes,  the  accuracy  with  which  they  can  be  and  usually  are  taken,  and  the 
importance  of  them,  as  affwding  a  complete  statement  of  the  proceedings  they  record. 
But  the  question  here  is,  not  what  is  merely  useful  or  convenient  to  the  party  who 
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obtains  the  Bhorthand  writer's  notes,  but  wheUier  the  adverse  party,  who  is  ordered 
to  pay  the  costs,  ie.,  the  costs  necessary  or  i^per  for  die  attainmeiit  of  justice,  is,  in 
addition  to  the  costs  o(  retaining  the  counsel  and  solicitor  of  his  opponent,  also  to 
pay  the  costs  of  the  transcript,  and  copies  oi  the  shorthand  writer  s  notes.  Sup- 
posing the  counsel  and  solidtor  to  atteno  and  be  present  during  the  whole  wooeedin^ 
and  to  be  aUe,  by  their  attendapop,  to  know  and  give  an  «poount  at  i^l  that  passes, 
that  would  seem  to  be  such  an  account^  [387]  though  not  literal,  as  would  afford  the 
aoeurate  substance  and  ^ect  in  a  condensed  form,  in  many  cases  more  likely  to  be 
practaoally  useful,  than  eren  the  shtnthand  writer's  more  full  and  literal  detail, 
and  it  would  seem,  in  ordinary  circumstances  at  least,  sufficient  for  the  purpose  of 
informing  the  party  oi  all  that  may  be  necessary  for  his  guidance  on  luiy  future 
occasion.  If  counsel  and  solicitor  are  not  in  attendance  at  the  hearing ;  if,  by  reason 
of  their  absence,  they  do  not  know,  and  cannot  give  any  account  of,  that  which 
passes,  their  client  may  be  unable  to  learn  what  has  been  done  in  his  cause  without 
the  aid  of  the  shorthand  writer's  notes.  But  it  does  not  appear  that  the  adverse 
party,  who  is  required  to  pay  the  ^pense  of  retaining  counsel  and  solicitor,  on^t 
also  to  be  required  to  pay  the  enmise  of  securinj^  in  another  form,  tbe  informaboa 
which  ought  to  have  been  seonrea  by  the  same  oouniel  and  solicitw,  but  has  ncA  been 
obtained  or  secured,  by  reason  <rf  their  absence  at  the  time  when  th«r  presence  was 
required.  Why  should  he  be  required  to  pay  not  only  for  the  persons  who  ought  to 
bave  done  the  work,  but  also  for  the  persons,  who,  in  thor  default,  hare  done 
another  and  different  work,  which  may  be  substituted  for  it  7 

It  may  be  admitted,  that,  in  conse<juence  of  the  cotemporaneous  sitting  of  the 
Courts  of  Appeal  and  of  original  hearing,  and  from  some  other  causes  arising  from 
the  eotemp(ffaneous  sittings  of  the  different  branches  of  this  Courts  it  may  not 
^ways  be  practicable  for  some  counsel,  eepedally  for  those  who  are  most  eminent, 
who  nave  the  greatest  practice,  and  are  therefore  most  in  demand,  to  be  present  at 
die  hoaxing  of  all  the  causes  in  which  they  are  retained.  Such  counsel  are 
frequenUy  retained  with  a  full  knowledse  and  understanding  of  die  pnrty  that  their 
attendanoe  [388]  may  be  doubtful,  an^  in  many  oasea,  the  dient  may  think  it  for 
his  advantage  to  take  the  chance.  Arrangements  may  be  made  for  due  attentitm  to 
the  busineas  in  the  absence  <rf  such  counsel  "When  such  arrangements  are  made, 
they  probably  occasion  additional  expense,  and  therefore  the  party  has  to  consider, 
whether  be  will  make  them  or  not ;  or,  whether  he  will  retain  counsel  whose  engace- 
ments  may  not  make  any  such  arrangem«its  necessary.  If  no  such  arrangements  oe 
made,  and,  in  default  of  them,  the  aid  of  the  shorthand  writer  is  required ;  it  may 
be  perfectly  proper  for  the  party  himself  to  obtain  it,  and  the  char^  for  it  may,  in  a 
[n^per  case,  be  sustainable  by  the  solicitor  against  his  cli«it ;  but  it  does  not  follow, 
that  he  is  therefore  to  throw  the  expense  on  the  adverse  parfy,  who  may  reascmably 
say,  that  it  ought  not  to  be  charged  to  him. 

Thirdly.  As  to  the  third  counsel,  I  am  of  opinion,  that  there  is  nodiing  in  this 
case  which  could  make  it  reasonable  to  throw  on  the  adverse  party  the  expense  of 
employing  a  third  counsel  on  the  rehearing.  There  are  probably  some  oases,  in 
which,  frmn  their  great  length  and  intricacy,  the  retainer  of  more  than  two  counsel 
on  the  original  hearing  may  be  thought  necessary ;  but  the  ^neral  rule  is  otherwise ; 
and  the  expense  of  three  counsel,  even  at  the  original  hearing,  is  not  chargeable  on 
an  adverse  party  without  very  sufiioient  reasons  Ming  assigned.  In  this  case,  it  is 
stated,  that  only  two  counsel  were  retained  by  the  Plaintiff  on  the  ori^;iiial  hearing. 
Now  the  original  hearing,  in  all  cases  properly  conducted,  whether  it  ends  satis* 
factorily  or  not,  affords  great  facilities  for  a  rehearing,  which,  on  that  account,  is 
generally,  if  not  always,  attended  with  much  less  difficulty  than  the  first  hearing; 
and  I  am  <rf  opinion,  that  in  this  case,  the  retainer  of  a  third  counsel  [389^  was 
wholly  unnecessary,  uid  die  rather  because  the  third  counsel  was  not  engaged  in  the 
original  heariiw. 

Fourthly,  f  consider  the  charge  for  three  oonsultations  on  the  rehearing  without 
any  reason  assigned,  to  be  very  unreasmable.  It  may  be,  that  they  were  thought 
necessary,  or  at  least  useful,  by  reason  of  the  leading  counsel  not  beii^  familiar  with 
the  practice  and  proceedings  of  this  Court ;  and  the  rartificate  of  the  Taxing  Masters 
has  scHme  reference  to  that  8Uppositi<m;  but  whether  this  was  so  w  not^  I  am  of 
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opinion,  that,  in  the  absence  of  any  reason,  or  any  sufficient  reason  aangned,  no  more 
than  one  oonsnltation  oucht  to  be  alloved.  I  can  oonceire  circnmstaiieesi  vhich^ 
being  satisfactorily  proved  mi^fat  justify  the  charge  of  more  thao  one  ooDsoltataoD 
a^nst  an  adverse  party ;  but  it  would  not  be  in  any  ordioary  oas^  or  under  ordinary 
oiroumstaDoes.  On  sudi  oocanMia  as  the  iffesent,  I  ought  to  assomey  Hut  the  comiael 
who  oonsult  aie  famlfiar  witb  the  law  and  praetioe  td  the  Courts  hare  oarefnlly  tead 
their  briefsi  and  ace  attended  by  an  experienoed  soUeiter,  familiar  wstii  the  facta. 
Under  such  ctroomstences,  no  very  long  consultation  is  reqnired,  to  enaUe  the 
counsel  to  communicate  their  suggestions  and  views  to  each  ower  and  concert  their 
plan  of  proeeeding.  If  I  were  not  to  make  such  an  assumption,  bnt,  on  tiie  contrary, 
were  to  suppose  counsel  and  solicitor  both  ignorant  and  inattentive,  it  would  be 
impossible  to  limit  the  number  of  consultations  which  might  be  required  to  instmct 
them,  or  to  give  any  satisfactory  reason  for  charging  the  adverse  party  with  the 
coste  of  them.  I  need  scarcelr  say,  that  any  such  supposition  or  notion  as  that 
counsel  and  solicitors  are  usually,  or  frequently,  or  in  any  ordinary  circumatanoas* 
ignorant  of  or  inattentive  to  the  business  they  undertake,  would  be  quite  oonteary 
to  the  common  experience  of  us  all. 
Dismiss  this  petition  with  ooste. 


[^]   In  re  Pender.   Jan.  23,  26,  May  3,  1847. 

A  chai^  in  a  solicitor's  bill  "for  attending  a  great  many  times  "  is  too  vague,  and  on 

taxation  the  charge  will  be  disallowed. 
The  costs  of  an  abstract  of  a  deed  prepared  to  aoeompany  a  case  submitted  to 

counsel,  disallowed,  under  the  circumstances. 
A  considerable  portion  of  a  charge  for  tiie  attendance  of  a  solicitor  in  town,  at  the 

request  of  his  client,  disallowed,  on  the  ground  that  the  aolioktv  had  failed  to 

invve  that  the  whole  time  was  required  for  the  businesB. 
Wiiere  a  solicitor  m^es  aeunst  his  client  any  charge  not  authorised  in  tiie  tunal  and 

regular  mode  of  proceeding,  the  burden  of  proof  is  upon  the  solictor ;  and,  in  a 
.  case,  where,  for  the  interest  (rf  a  olient^  the  soKcitoF  had  advanced  money  to  put  in 

the  answer  of  a  Co-defendant,  it  was  disallowed,  on  the  ground  that  it  was  not 

clearlv  made  ont  that  the  client  authorized  or  acquiesced  in  it 
Brief  of  pleadings  made  before  the  case  was  at  issue  disallowed. 
Fee  of  counsel  for  settling  a  special  affidavit  for  leave  to  amend  disallowed  in  a 

taxation  between aolieitor  anaolient. 

In  this  case  four  bills  cl  ooets  claimed  by  the  solicitor  against  Olasson,  which  had 
been  delivered,  but  without  signature,  had  been  ordered  to  be  taxed  1^  the  Mastw 
of  the  Rolls  (8  Beavan,  299  [50  E.  B.  118]),  and  the  decision  was  affirmed  by  the 
Lord  Chancellor.   (2  PhiU.  69  [41  £.  B.  8681) 

Up(m  the  taxation  various  items  were  duallowed.  This  petiticm  prayed  ior% 
review  of  tiie  taxat^,  and  specified  the  aubieots  oi  oompwnt,  which  were  as 
follows : — First  One  of  the  bills  of  costs  oontained  tiiis  item  under  date  tjie  28th 
of  May: 

"Attending  Captain  Hodges  and  Mr.  Lewis  a  great  many  times  in  Londtm, 
discussing  this  matter  with  them,  making  Mrangements  for  procuring  ooptesj  deed^ 
&c.,  and  expenses,  £2,  10s." 

Of  this,  the  sum  of  £1,  3s.  4d.  was  struck  off,  on  the  ground  that  the  only  date 
given  being  May  28th,  the  Master  could  only  allow  tot  the  attendance  on  that 
one  day. 

[391]  Secondly.  It  being  necessary  to  take  the  opinion  of  counsel  on  a  case,  which 
refwred  to  an  abstract  and  comes  of  deeds  amounting  to  sixty-four  brief  sheets,  an 
abstract  of  twent^-nx  Inief  sheets  was  made  and  laid  before  oounsd.  For  drawing 
this  abstract  and  for  fair  copy,  a  sum  of  £13  was  charged,  and  this  was  also 
disallowed  by  the  Master. 

Thirdly.  It  appeared,  that  a  Mr.  Lewis,  tbe  co-trustee  of  Glasson  the  client  had 
misaj^iea  the  trust  funds,  under  aneh  eiroumstanoes  as  to  main  Olasson  l^Ue,  and 
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die  solioitor  was  requested  by  his  client  to  go  up  to  London  to  attend  to  the  business, 
and  to  attempt^  through  Lewis,  to  make  out  a  case  to  exonerate  him,  Glasson.  This 
the  solicitor  aooordinuy  did,  and  he  chai;ged  for  attendance  in  London  twenty  davs, 
and  fat  ooooh  hire  and  expense^  the  sum  oS  £11.  The  Master  allowed  for  twelve 
days  only,  striking  off  £24  odd. 

Fourthly.  Being  advised  that  it  was  very  important  for  tiie  interest  of  Olasson, 
that  tile  answer  of  Lewis  should  be  got  in,  and  Iiewis  being  in  a  state  of  poverty,  the 
solicitor  procured  the  answer  of  Lewis  to  be  put  in,  and  paid  the  fees  and  expenses. 
As  to  this,  the  solicitor  alleged,  that  in  so  doing  he  acted  according  to  the  instructions, 
and  for  the  interest  and  with  the  approbation,  of  the  client.  The  whole  of  this  was 
disallowed. 

FifUily.  The  bills  contained  charges  for  making  brief  copies  of  pleadings  in  one 
sui^  and  for  abbreviating  the  pleadings  in  the  cross-suit  before  the  suit  was  at  issue. 
The  whole  of  which  the  Master  disallowed,  on  the  ground  that  they  were  made 
prematurely,  and  before  that  stage  of  the  causes  in  which,  as  between  party[3^1 
and  party,  it  is  permitted  to  make  and  charge  for  briefs.  (On  this  point  1  Tur.  & 
Ven.  303  (6th  ed.),  1  Giant's  Pr.  667  (2d  ed.)  were  cited;  and  see  2  Smith's  Pr.  617 
(3d  ed.),  and  Frmd  v.  Soll^,  10  Beav.  329.) 

Sixthly.  A  ehaige  of  ^1,  3s.  6d.  for  a  fee  to  oonnsel  for  setting  a  special 
affidavit,  for  leave  to  amend  was  disallowed. 

Mr.  Turner  and  Mr.  W.  M.  James,  in  support  of  the  petition  of  the  solicitor. 

Mr.  Kindersley  and  Mr.  Goodeve,  for  Glasson,  amongst  other  arguments,  urged, 
that  the  subject  of  comphiint  involved  no  principle,  but  was  a  mere  matter  of 
discretion  of  the  Taxing  Master,  from  whieh  there  was  no  appeal :  Alscp  v.  Lord 
Oxford  (I  MyL  &  K.  564). 

Ths  Master  of  the  Rolls.  I  am  very  much  afraid,  that  unless  parties 
beoome  more  reasonable,  the  time  of  the  Court  will  continue  to  be  occupied  by 

SuestioDS  relating  to  solicitors'  bills,  though  perhaps  not  to  tiie  same  extent  as 
idierto ;  for  it  IS  now  settled,  that  a  solicitor  cuinot  ddiver  an  unsigned  bill  for 
payment,  without  subjecting  it  to  taxation. 

These  bills  were  delivered  for  payment  without  taxation ;  and,  without  makine 
any  imputation  on  the  solioitor,  who  has  followed  a  practice  which,  I  am  informed, 
has  prevailed,  I  must  observe,  that  I  think  it  is  very  desirable  to  solicitors  themselves, 
that,  when  they  deliver  bills  for  payment,  they  should  be  so  framed,  that,  though 
[393]  delivered  without  any  view  to  taxation,  the^  should  not  differ  much,  if  at  ul, 
m>m  bills  delivered  in  the  expectation  of  their  being  taxed.  In  consequence  of  not 
attending  to  this,  charges  like  those  now  in  question  are  sometimes  disallowed  on 
taxation ;  and  it  must  be  painful  to  an  honourable  mind  to  have  it  determined  that 
that  they  are  not  entitled  to  that,  which,  by  their  bills,  they  have  sought  payment  of. 

This  bill  having  been  submitted  to  taxation,  the  Master  has  struck  out  many 
items.  As  to  the  first  charge  of  X2,  lOs.,  for  "  attending  a  great  many  times,"  1 
must  say,  that  it  is  an  item  so  expreued,  as  striotly  speaking,  to  entitle  liim  to  no 
payment.  A  solioitoT  is  not  to  make  a  ^neral  sweeping  charge  in  his  bill  of  costs 
lor  a  many  attendances,  but  he  must  specify  the  very  thing  for  which  he  makes  his 
claim.  It  is  said  that  he  was  detained  in  town  several  days :  he  might  be  so ;  but 
that  is  not  the  thing  charged  for ;  and  I  do  not  think  the  Master  would  be  justified  in 
allowing  what  he  has,  if  it  had  been  objeoted  to.  If  the  business  has  really  hem 
done  the  solicitor  must  thank  himself  if  he  has  made  out  bis  bill  in  such  a  way  as  to 
prevent  his  charge  being  allowed. 

As  to  the  abstract,  ^e  Master  did  not  consider  that  the  soliintor  was  entitled  to 
charge  for  such  an  abstract.  I  have  not  sufficient  before  me  to  say  that  he  was 
entitled.  The  deeds  are  not  long :  the  attenlaon  of  counsel  might  have  been  called 
to  them  without  an  abstract 

It  has  been  said,  that  any  other  course  woold  have  been  DroductiTe  ot  greatw 
expoue ;  but  a  solidtor  cannot  make  a  charge  one  way,  and  raen  say,  I  should  be 
entitled  to  more  if  I  had  proceeded  in  another. 

[394]  The  next  charge  is  for  a  journey.  It  appears,  that  in  May  1841,  Glasson 
was  deeirous  that  his  solicitor  should  go  to  town,  for  the  purpose  of  attending  to  the 
bomneas.   That  is  not  disputed.   He,  perhaps,  had  oonfiduice  in  him,  which  he  could 
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not  have  in  any  other  person.  He  attended  in  town,  from  the  17th  of  May  to  t^e 
8th  of  June ;  but  I  cannot  ascertain  how  much  of  that  time  was  occupied  in  the 
client's  business.  A  solicitor  who  is  sent  by  a  client  on  a  journey  out  of  ue  ordinair 
course  of  business  is  in  a  delicate  position ;  the  client  does  not  thereby  place  himself 
entirely  in  the  hands  of  his  solicitor ;  but  it  is  incumbent  on  the  solicitor  to  shew, 
that  he  has  given  such  attention  to  the  matter  as  to  entitle  him  to  the  charges  he 
makes.  It  could  not  be  contended,  that  if  a  week  were  sufficient  for  the  bannesa,  he 
could  dawdle  over  it  for  a  fortnight  and  charge  for  that  time.  The  autiiority  to  go 
to  town  for  the  purpose  of  attending  to  the  bariness  did  not  enmerate  the  party  from 
shewing  what  he  did  in  town.  I  cannot  think  that  the  Master  has  come  to  a  wrong 
decision,  or  that  this  is  a  case  of  principle  :  it  appears  rather  to  be  one  of  amount^ 
and,  if  so,  I  ought  not  to  entertain  jurisdiction. 

The  next  point  is  the  expense  of  putting  In  the  answer  of  Lewis.  On  this  I  feel 
greater  difficulty.  I  agree,  that  if  you  limit  the  discretion  of  the  solicitor  too  much, 
you  may  prevent  his  doing  things  of  the  greatest  importance  for  the  interest  of 
his  client.  It  would  be  construing  too  strictly  the  rule  to  say,  that  iu  no  instance 
shall  a  solicitor  be  allowed  to  put  in  an  answer  for  a  Go-defendant,  for  we  know 
that  even  a  Plaintiff  is  occasionally  obliged  to  do  it,  in  order  to  enable  him  to 
get  on  with  his  suit ;  but  I  doubt,  under  the  circumstances,  whether  the  expenses  of 
putting  in  the  answer  of  Lewis  and  the  office  copy  of  the  Inil  ought  to  be  allowed. 
I  will  take  some  little  time  to  consider  it.  [396]  If  an  essential  service  was 
rendered  to  the  client,  it  mig^t  poaribly  be  allowed,  but  only  under  very  special 
circumstanoeB. 

As  to  the  brief  pleadings,  I  see  no  reason  to  think  that  the  Master  has  not 
proceeded  according  to  the  ordinary  rule  of  the  Court.  The  argument  that  it 
might  be  a  hardship  on  the  solicitor  or  counsel  cannot  authorise  me  to  deviate 
from  the  ordinary  rules  of  taxation.  I  cannot  alter  the  Master's  report  in  that 
respect. 

There  was  a  fee  for  settling  an  affidavit  for  leave  to  amend  the  bill.    I  do  not 
think  it  ought  to  be  allowed. 
I  will  consider  the  caee. 

May  3.  The  Master  of  the  Kolls  [Lord  Langdalel.  The  Petitioners  complain, 
that  the  Master  has  improperly  disallowed  the  several  chanres  which  are  particalarty 
stated  in  the  petition.  It  is  aug^ted,  that  in  the  disaflowaDoe,  the  Master  has 
proceeded  upon  some  erroneous  {urindple,  iu  respect  of  which  the  hill  ou^t  to  be 
sent  back  to  him  with  special  directions. 

I  do  not  think  that  it  is  established,  even  if  sufficiently  alleged,  that  the  Master 
has  proceeded  upon  any  erroneous  principle ;  but  there  is  one  point  which  may  seem 
to  involve  a  principle,  and  I  have  thought  it  best  to  read  through  the  bills  and  all 
the  affidavits  and  lettera  with  which  I  have  been  supplied,  and  to  state  my  opinion 
upon  the  disallowances  complained  of. 

[396]  The  first  is  a  sum  of  £1,  3s.  4d.  taxed  off  from  a  charge  of  £2,  lOs.,  fw 
attending  Captain  Hodges  and  Mr.  Lewis  a  ^eat  many  times  in  London,  &c.,  and 
expenses.  Ijiis  is  supported  by  the  affidavit  of  Mr.  William  James  G«nn,  who 
suggests,  that,  being  in  London  on  other  business,  he  was  detained  by  Mr.  Ghwson's 
business  two  days  longer  than  he  otherwise  would  have  been.  I  am  of  opinion  that  a 
specific  charge  cannot  be  supported  by  a  statement  so  vagae  and  genend  as  this  is ; 
and,  as  there  is  no  evidence  before  me  upon  it,  I  cannot  properly  increase  tbe  sum  of 
£1,  6s.  8d.,  which  the  Master  has  allowecl  for  four  attendances. 

The  next  disallowances  complained  of  relate  to  a  case  laid  before  counsel  for  his 
opinion.  With  tbe  ^ase,  the  solicitor  left  the  abstract  of  certaiu  deeds,  and  the 
charges  for  the  case  and  abstract  amount  to  £19.  From  this  sum,  the  Master  has 
taxed  off  £17,  6b.  8d.  But  the  Petitioners  complain  only  of  the  disallowance  of  two 
items,  viz.,  13s.  4d.  for  instructions  for  the  abstract,  and  £13  for  drawing  and  copying 
it.  The  question  is,  whether  it  was  necessary  or  proper  to  make  this  abstract  to 
accompany  the  case.  The  Master  thought  it  was  not,  and  therefore  dnallowed  tiie 
oharges.  Mr.  William  James  Genn  thought  otherwise,  and  has  so  stated  in  his 
affidavit.  It  must  be  admitted  that  there  may  be  cirounutanoes  which  may  make  it 
rij^t  and  fffoper  to  make  an  abstract  of  deeds  to  acoompany  a  case  stated  for  tiie 
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opinion  of  ooniuel ;  but  each  oase  must  depend  on  ita  own  circumstanoea ;  and,  after 
eonaidering  the  cnrcumstaaces  stated  here,  I  aee  no  sufficient  reaaon  to  think,  that  such 
an  abstract  was  necessary  in  this  case. 

The  next  disallowances  complained  of  relate  to  Mr.  G^nn's  attendance  in  London 
in  May  1841,  and  [397]  his  expenses  there.  The  question  is,  whether  the  Master  has 
improperly  reduced  the  days  of  attendance  from  twenty  to  twelve.  And  I  think  that 
the  Petitioner  has  failed  to  prove  that  a  longer  time  was  required. 

The  next  diaallowances  complained  of  relate  to  the  expense  of  preparing  and 
putting  in  the  answer  of  Lewis.  It  was,  as  I  think  reasonably,  thought  important, 
that  Lewis  should  put  in  his  answer  without  delay.  It  was  perhaps  not  so  important 
as  Mr.  Genu  thought  it ;  there  were  admissions  of  Lewis  easily  capable  of  proof ;  but 
it  was  of  some  importance,  and  Mr.  Genu  very  properly  attended  to  the  subject. 
But  Lewis  could  not  p^^  the  expense,  and  therefore,  I  suppose,  with  a  view  to 
promote  the  interest  of  Glasson,  the  necessary  advances  were  made  by  the  solicitors 
or  their  agent.  It  is  not  alleged  that  these  advances  were  previously  authorised  by 
Glasson ;  out  Mr.  William  James  Geun  says,  that  Glasson  was  perfectly  aware  that 
the  payments  had  been  made,  and  fully  acquiesced  in  the  same ;  Olawon  (it  is  said), 
believing  with  Mr.  Genn  that  it  would  nave  been  unwise  to  allow  the  non-filing  of  the 
answer  to  remain  over  because  of  the  non-payment  of  the  said  sums,  never  objected 
to  such  payments.  Mr.  Lewis,  however,  says,  that  Tljlr.  William  James  Genn  or  his 
agent  lent  him  part  of  the  fees  incidental  to  putting  in  his  answer  in  EsdaiU  v.  Olasson, 
as  well  as  in  Gkisstm  v.  Lewis.  Mr.  William  James  Genn,  in  a  subsequent  affidavit, 
says,  that  on  his  return  from  London  (which  was  in  June  1841),  he  was  called  on  by 
William  Glasson,  and  he  then  informed  Glasson  of  the  advance  of  money  to  procure 
the  filing  of  Lewis's  answer,  and  that  Glasson  fully  and  entirely  acquiesced  therein, 
and  never  combined  of  it,  or  stated  that  it  was  an  unusual  thing  to  do,  or  to  that 
efTect.  However,  it  appears,  that  on  the  13th  of  November  1841,  Messrs.  fender, 
Genn  [39^  &  Genn  wrote  to  Mr.  Lewis  a  letter,  in  which  they  expressed  themselves 
as  folTowB: — "We  presume  you  have  paid  the  amount  advanced  by  us  for  Mr. 
Chdlinson's  fees  "  (those  fees  being  part  of  the  expenses  of  putting  in  the  answer  of 
Lewis).  These  ohargee,  therefore,  rest  on  the  statement  of  Mr.  Genn,  that  Mr. 
Glasson  acquiesced  in  the  advances,  or  did  not  object  to  them ;  and  being  of  opinion 
that  the  burden  of  proof  is  upon  the  solicitor  who  makes  against  his  client  any 
charges  not  authorised  in  the  usual  and  regular  mode  of  proceeding,  I  feel  myself 
obliged,  I  own  with  some  reluctance,  to  concur  with  the  Taxing  Master  in  the 
disallowance  of  these  sums.  My  reluctance  arises  from  this,  that  I  believe  Mr.  Genn 
was  fairly  doing  an  act  which  he  not  unreasonably  thought  important  for  the  interest 
of  his  cuent :  that,  under  the  circumstances  in  which  Lewis  was  placed,  Mr.  Gtonn 
could  not  reasonably  hope  to  obtain  repayment  of  a  loan  from  him ;  and,  though  he 
might  call  it,  and  to  Lewis  speak  of  it,  as  a  loan  to  give  his  client  any  chance, 
however  sm^,  of  recovering  it,  yet,  as  a  loan  even,  it  must  have  been  made  under  the 
expectation  that  Mr.  Glasson,  for  whose  benefit  it  was  made,  would  indemnify  him. 
But,  in  order  that  he  might  maintain  his  oase  adversely,  and  when  a  point  of  principle 
seems  to  be  involved,  I  think  that  he  ought  to  have  obtained  clear  and  distinct  proof 
of  Glasson's  consent  to  be  charged.  I  doubt  whether  any  consent  or  authority  not  in 
writing  would  have  been  sufiicient. 

The  other  disallowances  complained  of  relate  to  abbreviating  the  pleadings  and 
making  brief  copies  ;  and  as  to  all  the  charges  made  for  them,  I  think  that  the  Taxing 
Master  has  prooeeded  in  the  usual  course,  and  that,  having  regard  to  the  state  of  the 
causes,  all  those  charges  are  properly  disallowed. 

I  mus^  therefore,  dismiss  the  petition  with  costs. 
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/»  n  Amdkbbon.   Mag  7,  1847. 

Upon  a  taxation  in  equity,  a  question  arose  as  to  the  liability  of  the  client  to  pay  the 
costs  of  a  consolidated  action  at  law.  Leave  was  given  to  the  solicitor  to  bring  his 
action  to  try  the  question. 

Upon  a  taxation  in  this  Court,  part  of  the  Inll  related  to  common  law  {vooeedinA 
and,  under  tiie  6  &  7  Vict.  c.  73,  a.  42,  the  Taxing  Master  in  equity  referred  ue 
common  law  part  to  the  Taxing  Master  at  law,  but  who,  it  was  said,  could  not  enter 
into  the  question  of  retainer. 

After  the  completion  of  the  taxation,  a  question  was  brought  before  the  C^urt  of 
this  nature : — Esdaile  brought  eight  actions  at  law  against  Lund,  Boynton,  and  six 
other  members  of  a  joint  stock  company  and,  as  they  involved  the  same  demand,  these 
eight  actions  were  consolidated  and  tried  in  Esdaile  r.  Lmd.  The  question  was 
whether  Boynton  was  liable  to  Anderson,  the  attorney  who  defended  the  consc^ 
dated  action,  for  all  or  any  part  of  the  costs  of  the  action. 

Mr.  Turner  and  Mr.  Chspmsn  Barber,  fra  Anderscnii  cited  on  this  pointy  /«  fs 
Brtu^  (8  Beavan,  266). 

Imr.  Kindersley  and  Mr.  Gankrien,  for  Boynton. 

The  Master  of  the  Bolls  [Lord  Langdale]  said,  that  being  a  pure  legU  questa<n, 
the  rules  of  law  ought  to  be  applied.  He  gave  liberty  to  the  soucitor  to  bring  bis 
action  at  law  against  Boyntoa  to  try  the  question,  and  directed  the  petition  in  the 
meantime  to  stand  over  with  libwty  to  apply- 

[400]  Note. — The  action  of  Anderson  v.  Boyntm  was  tried,  and  a  verdict  obtained 
for  the  Defendant ;  but  a  rule  m»  was  afterwaxds  granted  to  enter  a  verdict  for  tiie 
Plaintiff.    Q.  R  November  1847. 

[400]  Brown  v.  Hoke.  June  2,  1847. 

A  bill  was  taken  pro  eonfetw,  and  was  served,  bat  the  Defendant  conid  not  afterwards 
be  found.  Liberty  was  given  to  the  Plaintiff  under  the  88tii  Order  ai  1846  to  issue 
and  execute  such  process  of  contempt  as  he  might  he  advised,  to  compel  tJie 
performance  of  the  decree. 

In  diis  case  the  bill  had  been  taken  pro  eonfesso  against  the  Defendant  (8  Bearan, 
607.)  A  copy  of  the  decree  was  served  on  tJie  Defendant  personally,  and  a  demaad 
made  of  the  money  thereby  directed  to  be  pud,  and  which  was  only  partially  complied 
with. 

The  Defendant^  it  was  stated,  had  since  sold  all  bis  property,  and  could  not  now 
be  found,  and  the  Plaintiff  was  unable  to  compel  obedience  to  the  decree. 

By  the  88th  Order  of  May  1846  (Ord.  Can.  316)  it  is  ordered,  that  "  No  proceeding 
is  to  be  taken,  and  no  receiver  appointed,  under  the  decree,  nor  any  sequestrator, 
under  any  sequestration  issued  in  pursuance  thereof  is  to  take  possession  of  or  in  any 
manner  intermeddle  with,  any  part  of  the  real  or  personal  estate  of  a  Defendant^  and 
no  other  process  is  to  issue  to  compel  ^rfonnance  of  the  decree,  without  leave  of  the 
Courts  which  is  to  be  obtained  on  motion  wiA  noUee  served  on  sudi  Defendant  or  his 
solicitor,  unless  the  Court  dispenses  wi^  such  service." 

[401]  Mr.  G-lasse  now  asked  for  an  order  that  l^e  Plaintiff  mi^ht  be  at  liberty  to 
issue  and  execute  such  process  of  contempt  as  he  might  be  advised.  He  said,  the 
object  was  to  relieve  the  Plaintiff  from  coming  to  the  Court  specially,  at  each  step. 

The  Master  of  the  Rolls  [Lord  Lan^ale].  You  want  liberty  to  issue  prooen 
to  compel  the  performance  of  the  decree.   Take  the  order. 

Order. — That  the  Plaintiff  be  at  liberty  to  issue  and  execute  such  process  of 

contempt  against  the  Defendant  T.  H.  as  be  may  be  advised,  to  compel  the  furdur 
performance  of  the  said  decree.    £eg.  Lib.  A.  1846,  fol.  2006. 

Note. — An  attachment  issued  on  the  lltJi  Order,  August  1841,  and  upon  tdie  9th 
oS  August  1847  a  return  of  non  est  Huwn^  an  order  was  made  for  a  sequestration. 
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[402]  The  Attobnkt-Okmeral  v.  Maodalin  Gollbqk,  Oxford.  Feb.  22,  23,  37, 

Mardi  1,  Jmie  19,  1847, 

[S.  C.  16  L.  J.  Ch.  391 ;  11  Jur.  681.   See  abstract  of  information,  and  of  ansver, 

7  Hare,  664  (n.).] 

Upon  an  information  for  the  reformation  of  alleged  abuses  in  tbe  mana^ment  of  a 
school  estabUsbed  by  the  founder  of  Magdalen  College,  in  connection  with  it : 
Held,  that  the  Court  had  not  jurisdiction  to  ^ve  the  relief  asked.  That  though 
there  was  sufficient  proof  of  the  duty  or  obligation,  there  was  no  evidence  of  a 
trust,  as  the  word  is  understood  in  this  Court,  and  that  the  proper  remedy  was 
through  the  visitor. 

This  was  an  information  filed  by  the  Attorney-General,  at  the  relation  of  George 
Parsons  Hester,  asainst  the  presidents  and  scholars  of  St.  Mary  Magdalen  College, 
Oxford,  praying  uiat  the  oollejgie  might  be  rastoined  from  erecting  any  buildings  on 
die  site  m  the  mdl  and  school  in  the  information  mentioned,  for  their  own  use.  And 
tiiat  it  miebt  be  declared,  that  the  achoo!  founded  at  Oxford,  by  William  Waynflete, 
was  a  public  grammar  school.  And  that  the  president  ought  to  hire  and  appoint  fit 
and  proper  persons  to  be  the  master  and  usher  thereof.  And  that  the  president  and 
scholars  might  be  decreed  to  provide  commons  for  the  master  and  usher  equally  with 
the  fellows,  and  to  allow  the  master  and  usher  proper  rooms  in  the  college.  And 
that  it  might  he  declu'ed,  that  the  master  and  usher  were  entitled  to  participate  in 
the  increased  revenue  of  the  college.  And  that  the  usher  was  entitied  to  a  stipend 
equal  to  one-half  of  the  stipend  of  the  master.  And  that  the  president  and  scholars 
nu^t  be  ordered  to  build  and  provide  all  necessary  and  convenient  buildings  for  the 
grammar  school  aa  the  original  site  thereto,  or  to  restore  the  ancient  grammar  school 
and  the  buildings  connected  therewith. 

The  College  of  St  Maiy  Mitfdalen,  in  the  University  of  Oxford,  was  founded  by 
William  Waynflete,  Bishop  of  Winchester.  By  a  deed-poll  or  instrument  of  founda- 
ti(Hi,  dated  the  12th  of  June  1458,  after  reciting  the  King's  licence  then  lately  given 
to  found  a  perpetual  [403]  college  of  leamine  and  of  the  sciences  of  divinity  and 
f^ilosopfay,  of  one  president  and  certain  schoiarB,  according  to  the  ordinances  and 
statutes  to  be  made,  to  be  called  the  College  of  the  Blessed  Mary  Ma^alen,  in  the 
Univeraity  of  Oxford,  and  to  be  incorporated;  and  after  also  recitme  that  the 
jRVsident  of  the  hall  of  St  Mary  Magdalen  in  the  same  university,  and  the  scholars 
of  the  same  hall  had  granted  the  site  or  ground  therein  mentioned,  to  the  intent  that 
the  intended  oollsge  m^t  be  thereon  erected  —  it  was  made  known  or  declared, 
tiuit  tbe  founder,  William  Waynflete,  did  erects  found  and  establish,  a  certain 
perpetual  college  M  learning  ci  tne  soienoes  of  divinity  and  philosophy,  in  and  at  Uie 
number  of  one  president  and  certain  scholars,  graduates  laming  the  same  soienees, 
acotnding  to  the  ordinances  and  statutes  to  be  framed  in  that  behalf ;  and  he  named 
a  president  and  certain  scholars,  giving  them  power  to  elect  and  admit  others,  and  to 
elect  and  admit  sucoesson  in  case  of  vacancy.  And  the  founder  having  thereby 
made  certain  temporary  regulations  for  the  government  of  the  college,  postponed  tbe 
making  of  all  such  other  ordinances  and  statutes  as  should  be  necessary  and  fitting  in 
the  nremises  and  not  thereby  made. 

The  instrument  did  not  contain  any  reference  to  a  grammar  school,  as  in  any 
way  ocmneoted  with  the  intended  college  or  contemplated  oy  tbe  licence  in  virtue  (rf 
wbidi  the  college  was  founded,  and  the  sup^ementary  statutes  and  ordinances,  which 
were  oontemplated  by  the  foundation,  were  not  made  for  many  ^ears.  It  did  not 
appear  when  ^e  establishment  of  a  school,  as  connected  with  or  in  the  college,  was 
first  thought  of;  but,  in  the  year  1480,  certain  snmmar  schoUus  were  taught  graiiSt 
at  Uie  charges  of  the  founder,  in  a  certain  low  ball  within  the  college ;  and,  in  the 
month  of  August  in  that  year,  a  building  for  a  grammar  school,  with  [404]  upper 
chambera  and  a  kitchen  necessary  for  the  school,  was  begun  to  be  erected;  aao,  in 
the  year  1481,  and,  subsequeotly,  entries  in  the  Libri  Computi  were  found,  shewing 
payments  of  £10  a  year  to  the  schoolmaster,  and  X5  a  year  to  the  usher. 

It  was  stated  in  the  information,  and  also  in  the  answer,  that  the  statutes  were 
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fiDally  settled  in  the  year  1483,  which  appeared  to  be  after  the  erection  of  the  school, 
and  tne  employment  ot  a  schoolmaster  and  usher  by  the  college. 

By  these  statates^  the  foander  established  the  r^ulations  which  were  intended 
for  the  permanent  government  of  the  college ;  and,  thereby,  after  providing  that  the 
college  should  consist  of  one  president^  and  such  number  of  scholars  as  therein 
mentioned,  and  establishing  many  regulations  respecting  elections,  and  the  duties  and 
conduct  of  the  presidents,  soholu^  fellows,  clerks,  chaplains,  and  ministers,  it  was 
expressed  as  follows : — "  We  enact,  ordain,  and  will,  that  there  be  in  our  college,  for 
ever,  one  master  or  informer  in  grammar  *conduetitim  per  prestdeniem  pariter  et 
remoHms,'  who  is  freely  and  gratuitously,  without  exacting  anything,  to  inform, 
teach,  and  instruct,  with  the  greatest  diligence,  and  in  the  most  expedient  manner, 
all  persons  whomsoever,  'quosamque  acoedetUes,'  who  may  attend  the  grammar  school, 
which  is  founded  and  situate  hard  by  our  college  aforesaid.  Also,  under  t^e  said 
master,  there  is  to  be  one  usher,  engageable  and  removeable  in  form  af(»«8aid,  * 
predida  fonaA  ctmiudUiM  et  rwwHvn^  who  is  freely  uid  gratuitously,  and  withont  die 
demand  of  anything,  to  inform  and  instniet  '  didos  lU^MMenfe^'  the  said  persons  who 
attend  it,  subordinately  to  the  foresaid  master,  and,  in  all  things,  to  t^e  upon 
himself  and  supply  the  duties  of  the  said  master,  [406]  when  the  latter  is  absent. 
And  our  will  is,  that  such  master  be  paid  ;£10,  and  sach  usher  lOOs.,  out  of  the 
common  goods  of  our  college,  in  addition  to  their  chambers  and  weekly  commons, 
which  commons  we  would  have  to  be  equal  to  those  of  the  fellows  of  the  college,"  <fec. 

It  was  alleged  by  the  information,  that  by  this  part  of  the  statutes,  a  grammar  school 
was  founded  or  recognised,  and  that  the  terms  in  which  this  was  done,  were  such  as 
to  impose  upon  the  college  a  trust  to  maintain  the  school,  and  to  suppcHt  the  master 
and  usher  m  a  proper  manner ;  and  that  the  master  and  usher  were  entitied  to 
participate  with  the  president  and  scholars  of  the  college,  in  the  increased  revenue  of 
die  college. 

The  I)efendant8  seemed  donbtful  whether  they  ought  to  admit,  that  the  eehool 
was  ever  founded,  in  the  proper  acceptation  of  the  term ;  and  they  denied  that  it  had 
been  founded  at  all,  except  in  the  sense  in  which  the  founder  says  he  has  founded  it 
in  his  college  ;  for  they  said,  that  the  school  had  no  revenue  or  jvoperty  of  its  own, 
distinct  from  the  college,  and  that  the  officers  of  the  same  were  simply  college  officers 
or  instructors.  They  submitted  that  the  stipends  of  the  master  and  usher  were 
fixed  by  the  statutes,  and  they  denied  that  the  master  and  usher  had  anr  right  or 
claim  to  such  increased  yearly  salaries  as  the  college  had,  in  fact,  allowed  Uiem,  or 
any  claim  to  participate  in  the  increased  revenue  of  the  oollege. 

They  elsewhere  said,  that  the  founder  had  given  no  property  of  any  kind  in  trust 
for  the  school,  or  in  trust  for  the  master  or  nsher  thereof ;  out  had  merely  directed 
the  payment  of  yearly  stipends  to  the  master  and  usher ;  and  they  submitted  thrt 
this  Court  had  no  jurisdiction  £406]  in  the  matters  in  question  in  the  suit,  and  that 
the  visitor  ik  the  college  was  the  proper  person  to  hear  and  determine  such  matters. 

By  the  statutes,  the  Bishop  of  Winchester,  for  the  time  being,  was  appointed 
visitor,  with  authority  to  visit  the  college,  and  convene  the  president,  scholars,  and 
fellows,  and,  with  full  power  to  enquire,  whether  the  ordinances  and  statutes  had 
been  duly  executed  and  ol»erved,  and  touching  all  matters  concerning  the  state, 
welfare,  and  credit  of  the  college ;  and,  also,  with  power  of  duly  reforming  attempts 
made  against  the  ordinances  and  statutes,  and  of  doing  all  things  indispensable  in 
the  premises,  even  though  he  should  chance  to  take  proceedings,  K>r  the  privation 
removal  from  his  administration  or  office  of  the  president,  vice-president^  or  any 
other  officer  whatsoever,  or  for  removal  &om  tJie  college  of  any  fellow  or  scholar  w 
the  college. 

The  foander  was  said  to  have  died  in  the  year  1486.  He  had,  for  a  time  at  least, 
sumKnted,  at  his  own  ehaige,  a  si^oolmaster  and  usher,  who,  afterwards,  received 
their  stipends  from  the  college.  On  the  28th  of  Jnne  1487,  during  the  presidency  of 
Bichard  Mayhew,  the  president,  not  alone,  but  as  it  was  said,  the  president  and 
scholars,  with  one  consent,  granted  to  John  Anwyhill,  the  informer  of  the  grammar 
scholars,  in  the  school  adjoining  the  college,  the  annual  provision  of  j&lO  for  the 
space  of  a  term  of  fifteen  years ;  and  one  tenement  of  the  ooU^  to  be  assigned  to 
mm,  for  the  same  period,  at  the  discretion  of  the  president 
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With  refereoce  to  the  proMioe,'  as  regarded  the  juriadiotiTe  oontrol  of  the  vintor 
over  the  aohoolmaater  and  usher,  it  appeared,  that  in  the  year  1530,  Kshop  Fox,  on 
his  visitation  to  the  ooUe^  and  school,  charged  the  [407]  president  with  negligence, 
in  respect  of  the  instruction  of  the  boys  iu  grammar ;  and,  after  hearing  the  answer 
of  the  president,  admonished  the  achoolmaeter,  who  was  detected  or  exposed  at  the 
visitation,  to  use  more  exact  diligence  about  the  instruction  of  the  scholars,  in  sound 
learning  for  the  future. 

Before  the  visitations  which  were  held  in  the  years  1576  and  1585,  respectively, 
the  visitor  issued  the  usual  citation  to  the  president,  directing  him  to  summon  the 
persons  who  ought  to  be  present  at  a  visitation  to  attend  him ;  and,  it  appeared,  from 
the  answer  of  uie  president  to  the  citation,  that^  on  both  occasions,  the  sdhoolmaster 
and  usher  were  summoned. 

The  information  now  came  on  for  hearing. 

Mr.  Kindersl^  and  Mr.  Bates,  in  support  of  the  information. 

Mr.  Turner,  Mr.  Boundell  Palmer,  and  Mr.  JSorrett,  for  the  ooll^,  maintained, 
that  the  internal  management  of  the  sohool,  was  the  wolusive  subject  of  the  visitatOEial 
jurisdiction. 

Mr.  Eindersley,  iu  reply. 

Attorney-OeTieral  v.  Middkton  (2  Ves.  sen.  328),  Attorney-General  v.  Fmmdling 
Hospital  (2  Ves.  jun.  42),  Attomey-Otneral  v.  Smart  (I  Yes.  sen.  72),  Attorney-General 
V.  Talbot  X^  Atk.  662,  and  1  Ves.  sen.  78),  The  KirJdhf  Ravenscrqft  Hospital  (15  Ves. 
306),  The  Berkhampisiead  School  {2  V.  &  B.  134),  Attorney-General  v.  The  Mayor  of  Bristol 
(2  Jac  &  W.  294),  Attorney-General  v.  [408]  Catherine  Hall  (Jacob,  381,  386),  Attorney- 
General  V.  Skinners'  Company  (5  Sim.  596,  and  2  Buss.  407),  Attorney-General  v.  Gaius 
CoOege  (2  Keen,  150),  Attorney-General  v.  Brazen^Nose  Colkge  (2  CI.  &  Fin.  295), 
PkO^  V.  Bwy  (1  Ld.  Kaym.  6),  St.  John's  College  v.  Todington  (1  Burr.  158),  JTte  IGstg 
V.  Orvndon  (Gowp.  319),  Attorney-General  v.  DuhoiA  Coll^  (4  Beavan,  255),  2 
Cardwell's  Syoodia,  485,  43  Eliz.  c.  4,  s.  3,  Ward's  Life  of  Fox,  2  Wood's  AnnaU  of 
Oxford,  103,  712,  Duke's  Ch.  Uses,  171. 

Jvne  19.  The  Master  of  the  Boujb  [Lord  Langdale].  As  the  clause  in  the 
statutes,  by  which  the  visitor  is  appointed  and  his  'powers  are  conferred,  does  not 
mention  the  schoolmaster  by  name,  or  by  any  particular  description,  it  seems,  that 
the  visitor  could  have  authority  over  him  only  in  respect  of  his  being  an  officer  of  the 
college,  employed  in  the  performance  of  a  duty  imposed  upon  the  college.  The  duty 
being  imposed  upon  the  colle^,  the  visitor  had  to  inquire  whether  it  was  duly 
performea,  and  reform  any  abuse ;  and  as  far  as  any  evidence  is  produced,  it  seems 
that  such  was  the  understanding  and  the  practice. 

In  the  year  1520  Bishop  Fox,  on  his  visitation  to  the  college  and  school,  charged 
tiie  president  with  negligence,  in  respect  of  the  instruotion  of  me  boys  in  grammar ; 
and  aft«  hearing  the  answer  of  the  president^  admonished  the  sehoolmaster,  who  was 
detected  or  exi»eed  at  the  visitation,  to  use  more  exact  diligence  [409]  about  the 
instruction  of  his  scholars  in  sound  learning  for  the  future. 

Before  visitations  which  were  held  in  the  years  1576  and  1585  respectively,  the 
visitor  issued  the  usual  citation  to  the  president,  directing  him  to  summon  the  persons 
who  ought  to  be  present  at  a  visitation  to  attend  him ;  and  it  appears  from  the 
answers  of  the  president  to  the  citation,  that  on  both  occasions  the  schoolmaster  and 
usher  were  summoned. 

The  principal  question  in  the  case  u,  whether  this  Courts  or  the  visitor,  is  the 
poper  authority  to  correct  such  errors  or  reform  such  abuses,  as  may  have  been  found 
m  ^e  conduct  and  management  of  the  school. 

upon  the  construction  of  the  instruments,  the  college  be  tarusteee  for  the 
maintenance  of  a  free  grammar  school  for  the  use  of  the  public,  or  of  a  sohool  for 
the  instructi(m  in  grammar  of  all  penoos  who  may  resent  to  it,  this  Court,  having 
jurisdiction  to  enforce  the  performance  of  trusts,  and  tiie  college  being,  on  the  sup- 

C'tion,  trustees  for  this  purpose,  any  breadi  of  trust  might  and  ought  to  be  redressed 
iy  in  the  exercise  of  the  ordinary  jurisdiction  of  the  Court. 

But  if,  upon  the  true  construction  of  the  statutes,  the  schoolmaster  and  usher 
ought  to  be  considered  onl^  as  officers,  appointed  and  to  be  appointed  by  the  college, 
for  tiie  purpose  of  performing  the  duty  <n  the  college,  in  giving  instouotion  to  such 
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peisonB  as  might  attend  them,  and  the  duty  of  appointii^  them  is  no  othowiie 
annexed  to  the  mere  property  of  the  oolUga,  than  by  the  oUigatioD  to  pay  oertain 
annual  suma  of  money,  uid  u  not  of  die  nature  of  s  traat,  the  ^eoutaon  of  whidi  it 
is  within  the  jurisdiction  of  this  Court  to  enforce,  but  the  [410]  observance  of  whidi, 
according  to  the  statutes  and  ordinances  of  the  founder,  is  to  be  regulated  snd 
enforced  and  adequately  provided  for  by  the  authority  of  the  visitor,  then  the  hew^ 
of  duty,  whatever  it  may  be,  ought  to  be  redressed  by  the  visitor,  and  not  here. 

The  school  is  not  a  separate  foundation.  The  licence,  which  the  founder  obtained 
to  found  his  college,  contained  no  specific  reference  to  a  school,  but  gave  authority 
to  make  such  statutes  and  ordinances  as  were  proper  for  the  regulation  of  the  colle^ ; 
and  the  statutes  made  to  regulate  the  college,  in  pursuance  of  the  licence,  directed, 
that  there  should  be  a  schoolmaster  and  usher,  to  be  hired  and  removed  by  the 
president ;  in  other  words,  the  president  had  imposed  on  him  the  duty  of  engs^ng 
and  removing  a  schoolmaster  and  usher.  Certain  stipends  are  directed  to  be  paid  to 
the  master  and  usher,  out  of  the  common  goods  of  the  college,  and  they  are  to  have 
chambers  and  weekly  commons,  equal  to  those  of  the  fellows  ^  the  college ;  but  there 
is  no  other  endowment  of  the  school.  A  building  was  erected  for  the  school,  bnt  do 
property  is  otherwise  specially  set  apart  or  appropriated  to  the  use  of  the  school,  or 
for  its  maintenance  and  support ;  and,  subject  to  the  specific  payments,  for  specific 
purposes,  including  fixed  stipends  to  the  master  and  usher,  the  revenues  of 
college  belong  to  the  college,  for  its  own  use,  subject  indeed  to  the  performance  d 
all  duties  incumbent  on  the  college  to  perform,  bnt  not  snbjeot  to  any  trust  to  be 
executed  in  this  Court 

The  college  has,  no  doubt,  a  very  important  duty  to  perform,  with  reference  te 
the  school,  and  the  performance  of  diat  duty  may  be  enforoed  by  proper  authorilv; 
but,  unless  it  be  a  duty  founded  on  a  trtist  which  tiiis  Court  can  ezeoute,  toe 
performanoe  of  the  duty  is  not  [411]  to  be  enforced  here.  And  on  the  best  con- 
sideration which  I  have  been  able  to' give  to  the  subject,  I  am  of  opinion,  that  this 
Court  has  not  jurisdiction  to  give  the  relief  which  is  here  asked.  Though  there  is 
sufficient  proof  of  the  duty  or  obligation,  there  is  not,  in  my  opinion,  evidenoe  of  a 
trust,  as  toe  word  trust  is  understood  in  this  Court. 

I  must  therefore  dismiss  this  information,  but  considering  what  has  been  done 
with  the  school,  as  appears  by  the  evidence,  and  the  erroneous  view  which  the 
Defendants  admit  they  have  taken  of  it,  and  the  colour  ot  right  under  which  (be 
information  has  been  prosecuted,  I  think  I  shall  not  do  wrong  in  dinniinng  it 
without  oostSL 

The  informatiou  may  have  been  productive  of  great  benefit,  and  I  have  read  with 
aatiafacticm  in  the  answer,  and  heavd  it  re-etatedat  tiie  Bar,  that  the  Defendants 
intaid,  even  without  any  interposition  <rf  authority,  to  render  tile  ■cbool  much  mora 
efficient  and  nsef cd  than  it  baa  for  a  long  time  been. 


[412]   FXNWICK  V.  Grienwkll.   JvUf  8,  9,  12,  24, 1847. 
[8.  C  11  Jur.  620,] 

Trustees  made  personally  responsible  for  the  consequences  of  their  neglect  to  enforce 
a  covenant  contained  in  a  marriage  settlement. 

By  a  marriage  settiement  it  was  covenanted  and  agreed,  that  £6000  otnsols,  part  (tf 
the  wife's  property,  should  be  transferred  to  trustees,  upon  oertain  trusts  tat  the 
husbuid,  wife,  and  children.  At  the  time  of  the  setUementj  a  sum  of  £4946  was 
standing  in  tiie  name  of  the  wife ;  but  the  trustees  took  no  steps  to  enfnee  a 
transfer,  and  it  was  sold  out  and  misapplied  by  the  husband.  Held,  that  the 
trustees  were  personally  responsible  for  the  loss ;  and,  secondly,  that  they  ven 
not  relieved  from  their  liability,  by  the  trustee  indemnity  clause,  declaring  that 
they  should  not  be  liable  "  for  any  casual  or  involuntary  loss,"  without  their  vilfol 
default,  but  "  for  such  monies  only  as  should  actually  come  to  their  hands." 

By  a  marriage  settlement,  a  fund  was  limited  to  the  husband  for  life,  with  remainder 
to  his  wife  absolutely  if  she  survived ;  but  if  she  {vedeceased  him,  then  for  all  the 
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children  of  the  marriage  in  sueh  shares  as  she  should  appoint ;  and  if  thwe  should 
be  DO  issue  of  the  marriage  living  at  her  death,  upon  tmst  as  she  ihonhj  appoint 
generally,  and,  in  default  to  tiie  husband  absolutely,  but  there  was  no  express  gift 
to  the  ehildren  in  default  of  appointment  Hie  husband  snrvired,  and  laere  were 
children  living.  Held,  that  sudi  children,  notwithstanding  the  mother  never 
appointed,  were  enticed  to  the  fund. 

By  the  settlement  made  on  the  maniage  of  Barnabas  Fenwick  and  Elizabeth 
Cuthberteon,  and  dated  in  1806,  after  reciting  that  it  had  been  agreed  that  ^5000, 
3  per  cent,  consolidated  Bank  annuities,  part  of  the  estate  and  effects  of  the  said 
Elizabeth  Cuthbertson,  should  be  settied  on  the  trusts  after  mentioned,  and  that  it 
was  intended  that  the  said  sum  of  £5000  Bank  annuities  should  be  transferred  to 
William  Cuthbertson  and  William  Greenwell  (the  trustees),  in  die  bank  books ;  which 
tranter  the  said  Barnabas  Fenwick  did  thereby  covenant  and  agree  to  join  in,  if 
the  same  should  not  be  done  before  the  said  marriage  should  take  effect ;  it  was 
witaesaed,  that  it  was  Umet^  covenanted,  &c.,  betweoi  the  said  parties  thereto, 
that  tihe  said  XGOOO  annuity  stock  should  be  transferred  to  and  stand  m  Uie  names  of 
the  said  William  Cu^bertaon  and  William  Gkeenwell,  and  that  diey  should  stand 
possessed  there(rf,  in  trust  for  the  intended  hnsband  for  life,  and  after  his  decease 
ID  case  his  wife  survived  him,  then  upon  trust  "  to  assign  and  transfer  "  it  to  her 
absolutely.  But  in  case  she  [413]  died  in  the  life  of  her  Husband,  leaving  children 
of  the  marriage  living,  then  immediately  on  Mr.  Fenwick's  death,  "  upon  trust  for 
all  and  every  the  child  or  children  "  of  the  marriage  "  in  such  parts,  shares  and 
imiportions  as  she  should  appoint"  (Note. — ^There  was  no  limitation  to  the  children 
in  default  of  appointoient.)  And  if  ih«re  should  be  no  issue  of  the  maniage  living 
at  her  decease,  then  to  sndi  person  as  she  should  appoint ;  and  for  want  of  sum 
direction  "  to  assign  and  transfer  "  the  same  to  Mr.  Fenwick  absolutely. 

The  settlement  contained  a  power  for  the  trustees  to  alter  and  vary  Uie  trort 
fonds^  and  a  clause  declaring  that  they  should  not  be  liable  to  make  good  aojr  oasnal 
or  involnntary  loss,  which,  at  any  time,  might  accrue  or  happen  to  the  said  trust 
money  or  securities  without  his  or  their  wilful  default,  nor  be  answerable  for  the 
other  of  them,  &&,  but  each  for  his  own  acts,  &o.,  "and  for  such  monies  only  as 
should  actually  oome  to  his  and  their  several  respective  hands,"  and  not  for  any 
money  which  they  should  join  in  transferring  or  signing  receipts  for,  for  conformity 
<wly. 

The  settlement  was  executed  by  all  parties. 

The  marriage  took  effect,  and  there  were  several  children  of  the  marriage. 

About  the  time  of  the  marriage,  a  sum  of  £4946,  2s.  8d.  3  per  cents,  only  was 
standing  in  Miss  Cuthbertson's  name,  but  the  trustees  took  no  steps  to  compel  a 
transfw;  and  some  yean  after  (in  1815  and  subsequently)  Mr.  and  Mrs,  Fenwick 
•old  out  the  fund  iad  Mr.  [414]  Fenwick  misappued  it,  and  afterwaniU,  in  1833, 
beeaoie  bankrupt 

Mr.  Fenwick  sorvived  his  wife  and  died  in  1839,  and  the  power  of  appoinbnent 
was  never  executed  by  Mrs.  Fenwick. 

This  bill  was  filed  in  1846  b^  one  of  t^e  children  of  the  marriage,  to  make  the 
trustees  liable  for  the  £6000  which  had  been  lost  hy  their  negleet  to  get  it  tomsfened 
into  their  names. 

Greenwell  by  his  answer  stated  that  he  had  never  acted  or  interfered  in  the 
trusts,  that  he  had  never  read  the  settlement,  and  bad  been  wholly  ignorant  of  its 
purport  and  effect  until  very  lately. 

Mr.  Spence  and  Mr.  Elderton,  for  the  Plaintiff,  and  Mr.  James  Campbell,  for  a 
Defendant  in  the  same  interest  By  the  execution  of  the  settlement,  we  trustees 
accepted  the  trust  and  had  full  notice  of  its  contents.  Their  first  duty  was  to  secure 
the  fund.  They  might  have  compelled  the  transfer  or  have  secured  it  by  a  dig- 
Mngas.  The  fund  hu  been  lost  by  the  neglect  of  the  trustees,  and  they  are  person- 
ally liable  to  replace  it ;  not  because  there  has  been  any  corrupt  motive,  or  misappli- 
cation of  the  money,  but  because  they  undertook  the  performance  of  a  duty  which 
they  neglected  to  perform.  £o(^  v.  Booth  (1  Beavan,  125).  The  principle  is  not 
new  }  in  Caffrey  v.  Uarby  (6  Yes.  488)  a  husband,  under  the  trusts  of  a  settlement^ 

K.  UL— 21 
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was  to  have  the  tue  of  piopertj,  on  condition  of  his  paying  the  tnutees  £100  a  year, 
the  trustees  neglected  to  enforce  payment  and  they  were  held  liable  for  the  low. 
£4161  The  case  oi  MaUland  t.  BeUeman,  before  Lord  Ciottenham  in  1840,  and  after 
wanu  before  Vice-Chancellor  Kni^t  Bmoe,  is  in  point  ss  to  the  liability  ot  die 
trustees ;  there,  by  a  settlement  in  1830,  the  husband  covenanted  to  pay  to  du 
trustees  £10,000  in  1824 ;  the  trustees  took  no  steps  to  enforce  payment  and  it  was 
lost.  Lord  Cottenham  in  the  first  instance  directed  an  enqu^  as  to  the  ability  of 
the  husband  to  pay,  and  the  Vice-ChuiceUor  Knight  Bruce  (February  20th,  1844) 
held  the  trustees  liable  to  the  exent  of  that  ability.  Here  there  is  no  necessity  for 
snob  enquiry,  for  there  was  a  specific  fund  to  the  extent  of  £4946  stock,  ready  and 
standing  in  the  name  of  tiie  party  in  the  funds,  and  it  is  shewn  that  it  was  not  sold 
till  long  after. 

The  indemnity  oUuse  is  less  extensiTe  tiban  usual,  and  was  never  intended  to 
provide  for  a  case  of  total  neglect  like  the  pre8ent.(l) 

They  also  cited  BroadJmrai  v.  Balguy  (1  Y.  &  Col  (C.  C),  16). 

Mr.  Roupell  and  Mr.  J.  Hunk^ry,  for  the  representatives  of  Cuthbertson,  and 

Mr.  Kindersley  and  Mr.  Faber,  for  QreeaweU.  First  No  obligation  was 
imposed,  until  the  creators  of  the  trust  had  performed  their  duty,  ny  pkuang 
tiie  fund  under  the  control  of  the  trostees.  The  case  diflbrs  [41Q]  «itirely  fma 
Mamamd  v.  Batmum,  for,  in  that  ease,  there  was  an  absolute  positiTe  covenant 
by  the  husband  to  pay  £10,000  within  a  given  time,  here  the  miy  covenant  was 
to  "join"  in  a  transfer,  and  no  time  was  limited  for  its  performance.  Again, 
until  t^e  execution  of  one  of  the  powers  of  appointment,  no  persoa  but  the 
husbuid  and  wife  had  an  interest  in  the  fund  i  they  were  tlw  absolute  ownen,  ud 
entitled  to  retain  it 

Secondly.  The  power  of  appointment  in  favour  of  the  children  of  the  marriage 
was  never  executed,  and  they  therefore  have  acquired  no  interest  in  the  fund,  for 
the  settlement  contains  no  limitation  in  favour  of  the  children,  except  through  the 
power  of  appcnntment.  It  will  be  contended  that  a  gift  to  them  is  to  be  imj^ed, 
or  that  the  power  was  obligatory,  as  iu  Brovm  v.  Hxggs  (reported  4  Yes.  708^  5  Yes. 
495,  and  8  Yea.  561),  and  Bwrroitgh  v.  PhOeaBii  (6  Myl  &  Cr.  73).  Bat  those  antho- 
rito  do  not  api^  to  the  present  case,  for  there  was  no  gift  over  as  in  those  oases. 
In  Broum  v.  -H^^  the  gift  was  to  sudt  of  Uke  children  <rf  A.  as  Bw  should  think 
most  deserving ;  then  being  no  gift  over,  the  Court  tlKwgfat  that  the  children  were 
not  to  lose  the  benefit  of  the  provision  intended  for  them,  because  B.  happened  to 
die  in  the  life  of  the  testator.  So  in  Bwrmgh  v.  PhUaa  there  was  no  gift  over. 
"An  express  ^ft  over  (observes  Mr.  Jarman)  (1  Jarman  on  Wills,  485),  in  default  of 
appointment,  in  favour  of  either  of  the  objects  of  the  power  or  any  other  person,  U 
course  precludes  all  implication." 

Thirdly.  The  trustees  are  entitled  to  the  benefit  of  the  indemnity  clause  liinitiiig 
^eir  liability.  This  is  the  express  contract  between  the  parties,  and  declarei 
distinctly  that  the  trustees  shall  not  be  liable  for  oaaual  [41^  or  invohiDtajy  loa^ 
and  shall  be  answerable  *'  for  such  monies  cmly  as  shall  aotuaUy  eome  to  his  and  their 
several  and  respective  hands." 

'  Lastly.  The  Defeadanta  are  entitled  to  an  enquiry  as  to  the  'dnamstanoei. 
The  trustees  had  no  notice  of  the  actual  existence  of  the  fund,  nor  does  it  now  appear 
that  the  £4946  belonged  to  Miss  Guthbertson,  it  rathers  appears  to  have  been  port 
of  the  estate  of  Henry  Guthbertson  deceased.  It  does  not  appear  that  by  any  legal 
proceedings  the  fund  could  be  recovered,  nor  were  trustees  without  funds  bound  to 
embark  in  litigation. 

Mr.  Spenoe,  in  rei^y.   First  No  time  having  been  limited,  it  was  the  duty  of  the 


(1)  The  following  are  some  of  the  oases  containing  the  trustee  indemnitv 
clause  i—Mueklow  v.  Fuller,  Jacob,  198 ;  Dawson  v.  Clarke,  18  Yesey^.  254 ;  JFornU 
v.  Sarford,  8  Yesey,  4 ;  Hanbwy  v.  Kirkland,  3  Simons,  266 ;  JVedUy  v.  Clonb^ 
1  Kden.  357;  SiUa  v.  0uy.  4  Y.  &  CoL  (Ex.)  571 ;  ^rtcs  v.  SUikei,  11  Yesey,  319; 
Stielauy  v.  aeaeO,  1  MyL  &.  Gr.  8 ;  Bom  v.  <kok,  M*CleL  168 ;  Lam^  v.  OOiami, 
Sir  a.  Cooper,  33. 
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tnutees  to  secure  the  fund  fortibwitli,  to  answer  every  trusty  which,  under  the  terms 
of  the  settlement,  nuaht  thereafter  come  into  existence. 

Secondly.  The  cnfldran  were  entitled,  notwithstanding  their  m<^er  neglected 
to  execute  the  power.  There  was  a  trust  lor  all  the  cfaildrcn,  with  a  power  to  the 
mother  to  aj^int  the  shares.  In  default  of  appointment  the^  take  equally.  The 
intoitioD  is  evident  from  this,  that  there  is  no  gift  ovw  except  in  the  event  of  there 
being  no  issue  of  the  marriage. 

Thirdly.  The  indemnity  clause  does  not  relieve  the  trustees  from  the  conse- 
quences  of  their  wilful  negligence ;  this  has  been  repeatedly  decided. 

Fourthly.  There  js  no  necessity  for  any  enquiry.  The  liability  is  clear,  and 
it  is  plain  that  the  trustees  might,  but  for  their  wilful  negti^nce,  have  recovered 
the  £4946,  and  the  trustees  are  also  bound  by  the  recital  contained  in  the  settlement 
which  they  executed. 

[418]  Thk  Masibb  op  ths  Rolls  [Lord  Langdale].  Cases  of  this  description  are 
very  painful,  and  are  iUitended  with  great  hardship  on  persons  suddenly  oalled  on,  after 
a  lapae  of  years,  to  answer  for  .the  loes  of  money  which  they  have  never  possessed,  and 
vhieh  thwefore  they  have  not  personally  misapplied. 

The  rights  of  the  Fluntiff  are  fouoded  on  toe  settlement  executed  on  tiie  4th  of 
October  1806.  At  the  6mX»  of  the  settiement,  it  was  represented  on  the  deed,  that 
Elizabeth  Cuthbertson,  the  mother  of  the  Plaintiff,  was  entitled  to  a  sum  of  £5000  3 
per  cents.,  which  was  part  of  her  estate  and  effects ;  and  it  was  further  stated,  that 
the  same  was  intended  to  be  transferred  to  the  persons  therein  named  as  trustees  and 
upon  the  trusts  which  have  been  stated.  There  were  powers  for  the  sale  of  the  stock 
and  for  making  a  new  investment^  and  the  common  form  of  indemnity  against 
involuntary  loss.  The  indenture  was  executed  by  both  tenstees,  and  the  marriage 
having  been  solemnised,  the  duties  which  the  trustees  assumed  by  the  execution  of 
the  deed  thea  uxwe.  I  am  of  (^ni(Hi  that  they  rec(^;aised  the  settlement,  and 
undertook  to  be  liable  for  the  non-perf<ninaDce  of  the  tmsts  declared  by  the  settlement. 
The  question  therefore  is,  what  were  the  trusts,  and  whether  tbey  could  have 
perfoimed  them.  A  doal^  has  been  ruaed  whether  Miss  Cuthbertson  possessed  the 
X5000  stock  at  the  time.  Now  I  cannot  say  that  the  trustees  are  bound  by  the  recital 
of  that  fact  contained  in  the  deed ;  we  have  had  so  many  instances  of  parties  represent- 
ing iJiat  they  were  entitled  to  particuhu-  property,  and  which  representation  has 
afterwards  turned  out  to  be  wholly  untrue^  that  it  would  be  unjust  and  dangerous  to 
bind  third  parties  by  such  representations,  and  I  am  not  aware,  that  it  has  ever  been 
held,  that  trustees  are  bound  by  the  rBpre{419[]-eentataoos  of  partiee  about  to  be 
married*  of  the  state  of  their  property.  I  do  not,  therefore,  aoeeoe  to  thtf  argument 
that  the  rental  alone  binds  the  trustees. 

Upon  the  settiement  itself,  some  questions  have  been  rused.  It  has  been  said^ 
that  the  children  upon  the  terms  of  it,  had  no  interest,  in  the  absence  of  the  execution 
of  dw  power.   I  am  of  opinion,  that  t\m  argument  cannot  be  sustained. 

With  respect  to  the  duties  imposed  on  the  trustees,  it  has  been  argued,  that 
altiiough  it  is  true  that  the  trustees  were  bound  to  attend  and  see,  at  some  time  or 
other,  or  on  some  necessary  occasion,  that  the  transfer  of  the  stock  should  be  made, 
yet,  as  no  time  was  limited  for  that  purpose,  the  trustees  were  justified  in  waiting  to 
aaoertain,  whether  the  events  might  happen,  in  which  some  persons, '  other  than  t^e 
husband  and  wife,  miriit  aoquire  a  vested  interest  It  is  said,  that  Mrs.  Fenwick 
might  have  survived  oer  husband,  in  which  case,  the  settlement  gave  the  whde 
property  to  her  absolutely ;  or  there  might  have  happened  to  be  no  children,  and  no 
appointment,  and  then  the  property  would  belong  to  the  husband ;  and  therefore,  it 
ie  said,  the  trustees  are  not  luble  for  ne^eoting  to  provide  for  contingencies.  I  cannot 
think  the  argument  can  be  sustained.  The  trustees  were  bound  to  provide  for  the  per- 
formaaoe  of  all  uid  every  of  tiie  trusts  of  the  settlement,  and  for  that  puipose,  to  pro- 
vide fcff  all  ocmtingenoies,  so  as  to  be  prepared  for  them  whenever  tiiey  might  happen, 
and  be  enabled  to  perfrarm  the  trusts  dependent  on  them  whenever  they  might  ansa. 

With  regard  to  the  time  within  which  the  tiransfer  was  to  take  place,  it  was  pressed 
on  me,  that  there  was  [420]  a  great  distinction  between  this  and  the  case  of  Maitlaiid 
T.  BatenuMj  for  here  no  time  was  limited ;  I  think  that  the  effect  of  there  being  no 
limitation  as  to  time  was  this,  that  the  duty  of  the  tiustees  arose  immediately.   If  there 
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bad  been  a  linatation  of  time,  they  would  not  hare  been  entitled  to  take  any  prooeedings 
until  it  expired,  but  there  being  no  limitation  of  time,  their  duty  aroee  immediately. 
I  think,  therefore,  that  these  parties  took  on  themselTOs  the  duty  of  seeing  that  the 
covenant  of  Miss  Cnthbertson  and  her  intended  husband  was  forthwith  perfonned. 

Thinking  that  such  was  their  duty,  but  that  the  mere  recital  in  the  settlement  was 
not  sufficient  to  inform  them  that  the  property  was  absolutely  standing  in  her  name, 
it  remains  to  be  seen  what  are  the  other  nets  of  tiie  case,  u  seems,  uiat  before  tiw 
date  of  this  settlement,  three  different  sums  of  stodc  in  tiie  three  per  cents.,  amounlane 
to  £4946,  wen  transferred  into  the  separate  name  of  Elia^th  Cuthbertson ;  and 
that  this  sum  of.  £4946  was  standing  in  her  name  in  the  books  of  the  Bank  of  England 
at  the  date  of  the  settlement,  ana  at  the  time  of  the  marriage.  Why  is  it  to  be 
supposed  that  it  was  not  hers  ?  It  was  there,  and  it  afterwards  remained  there,  for  a 
great  length  of  time.  The  trustees,  though  they  had  recognised  the  trusts  by  ezecutiDg 
the  deed,  and  had  become  liable  for  their  non-performance,  did  nothing,  they  performed 
no  trust  whaterer,  but  omitted  to  pay  any  attention  to  the  duty  which  they  had 
undertaken  to  perform.  It  appears  that  this  money  remained  standing  in  the  name 
of  Elizabeth  Cuthbertson  for  a  considerable  length  of  time,  from  October  1806  to  the 
year  1815.  In  1815  part  of  this  stock  was  sold  out,  and  the  remainder  was  afterwards 
disposed  of.  Severaf  transfers  were  made  under  powers  of  attorn^  eicecoted  by 
Elizabeth  the  [4212  wife  of  Barnabas  Fenwicl^  and  the  whde  of  this  money  intended 
to  belong  to  the  trust  was  withdrawn,  and  misapplied  by  the  husband,  who  in  183S 
became  bankrupt. 

In  July  183V  the  wife  died,  leaving  the  Plaintiff  and  other  children  surviving  her, 
who  were  the  objects  of  this  trusty  and  Barnabas  Fenwick  the  husband  died  in 
January  1839.  The  Plaintiff  attained  twenty-one  in  1841,  and  after  some  time,  he 
filed  this  bill 

The  only  doubt  I  have  had  is,  whether  the  facts  are  sufficient  for  me  to  say,  that 
this  sum  was  either  money  specially  bound  by  the  trust  (which  I  think  was  not  tbe 
ease),  or  whether  it  is  not  clearly  shewn  to  be  a  portion  of  fUizabet^  Cuthbertaon's 
{voperty  and  consequently  a  fund,  which  tiiough  not  spedally  bound  fay  the  trait 
was  o^Able  of  b«ng  made  to  answer  tbe  tnist 

In  all  eases  of  this  land,  where  trustees  are  sought  to  be  charged  with  a  breach 
of  trust  bv  reason  of  their  omission,  the  Court  takes  care  to  see,  before  the  trustee  is 
cbarfled,  taalb  it  was  within  his  poww  to  pnform  the  act  which  it  was  intended  Toa 
shpuld  do.  If  this  recital  as  to  the  wife's  property  were  ^Ise,  which  it  might  have 
been,  if  the  trustees  believed  it  to  be  a  false  statement,  and  in  consequence  it 
appeared,  that  they  could  not  perform  the  trust,  this  Court  would  not  charge  them ; 
if  it  were  to  do  otherwise  under  such  circumstances,  it  would  be  assisting  in  a  fraud 
on  trustees,  who  had  placed  a  mistaken  confidence  in  the  parties  for  whom  tbey  were 
acting  gratuitously.  While  it  is  the  duty  of  die  Court  to  refuse  to  charge  trustees 
for  t£e  omission  of  duties  which  they  were  unable  to  perform,  it  is  a  duty  to  nuke 
necessary  inquiries  where  the  matter  appears  [422]  to  be  doubtful.  In  this  case, 
however,  I  cannot  see  any  sufficient  reason  to  say,  tmtt  these  trustees  oouM  not  have 
procured  a  transfer  of  ue  stock  whieh  belongad  to  this  lady  at  the  time  of  the 
marriage.  It  is,  with  some  rductanee,  that  I  have  come  to  the  conclusion,  that  tWe 
trusteeSi  if  they  had  osed  due  diligence,  might  have  recovered  tMs  sum  to  the  extent 
of  £4946.  It  IS  a  case  of  very  great  hardship ;  it  does  not  appear  that  these  truateea 
ever  looked  into  the  settlement ;  but  having  contracted  obligations  by  the  ezecuta<ni 
of  the  deed,  they  attempt  to  excuse  themselves  by  saying  that  they  were  ignorant  <tf 
the  trust    This  cannot  avail  thent 

If  the  Plaintiff  abandons  all  other  claims,  I  will  make  a  declaration  that  the 
trustees  are  answerable  for  this  sum  of  £4946,  and  the  dividends  since  ^e  deslA  of 
Barnabas  Fenwick,  wit^  costs. 

Extract  from  Dbcres. — Dechiro  the  trustees  "liable  to  make  good  the  said 
£4946,  2s.  8d.  Bank  three  per  cent,  annuities,  part  of  tbe  said  £5000  uke  annuities 
in  the  said  indenture  of  settlement  mentioned,  and  to  pay  the  dividends  which  might 
have  accrued  thereon  from  the  20th  day  of  January  1639,  the  time  (rf  tlie  dealJi  of 
the  said  Barnabas  Fenwick,  and  also  the  Plaints  costs  of  the  said  suit  down  to  the 
present  time." 


Digitized  by 


MOORS  V.  GLEOHOBN 


645 


[423]  Moore  v.  Clbqhorn.  July  13,  28, 184T. 

[Affirmed,  17  L.  J.  Ch.  400 ;  12  Jur.  691.  See  Oakky  v.  Wood,  1868,  37  L.  J.  Ch. 
30 ;  Madm  t.  Taylor,  1876,  40  L.  J.  Ch.  671 ;  Yarrcm  v.  JTm^A^,  1878,  8  Ch. 
D.  739.] 

Deviae  to  trastees  and  their  heirs  "  upon  trust  for  the  use  and  benefit  of"  A.,  B.,  and 
C.  (without  words  of  limitation).   Held,  that  A.,  B.,  and  C,  took  in  fee. 

Devise  to  teustees  in  fee  upon  toast  for  the  use  and  beu^t  of  A.,  B.,  and  C,  the 
rents  to  be  paid  for  their  maintenance  and  eduoation,  "or  to  the  survivors  or 
8urviv(»:  <rf  them,  share  and  share  alike."  Held,  that  they  took  equitable  estates  in 
fee  as  joint-tenants. 

The  testator  Robert  Clegborn,  after  directing  his  debts,  &c.,  to  be  paid,  *'  in  the 
first  place "  devised  some  freehold  and  also  some  copyhold  property  which  he  had 
surrendered  to  the  use  of  his  will,  "  unto  and  to  the  use  of  £umenes  Moore,  Qeorge 
Christopher  and  James  Ensor,  their  heirs  and  assigns  for  ever,  upon  trust  for  the  use 
and  benefit  of  his  natural  mnstee  boys,  Ralph  Brush  Cleghom,  Thomas  Paice 
Cleghom,  and  Matthew  Cole  Cleghom,  bfu^tten  by  him  on  the  body  of  Margaret 
Steele,  a  free  mulatto  woman,  of  the  islana  of  St.  Christopher,  in  the  West  Indies, 
the  rents.  Issues  and  profits  to  be  paid  for  the  maintenance  and  eduoation  of  his  said 
before-mentioned  sons,  Ralph,  Thomas  and  Matthew,  or  to  the  survivor  or  survivors  of 
them,  share  and  share  alike."  And  he  devised  another  property  to  the  same  trustera 
for  the  use  of  Margaret  Steele  fw  life,  and  at  her  decease  to  her  dtildren  Ralph, 
Thomas  and  Matthew,  or  the  survivor  or  survivors  of  them. 

The  trustees  were  appointed  executors. 

The  testator  died  in  1824  leaving  his  three  natural  children  surviving.  One  of 
them,  namely,  Matthew  Cole  Cleghom,  died  in  1832  without  issue  or  heirs,  and  the 
Crown  claimed  his  property  {if  any)  by  escheat.  A  second  child,  Ralph,  died  in  1842, 
after  severing  the  joint-tenancy  (if  any),  and  Thomas  was  still  living. 

A  bill  having  been  filed  for  the  administration  of  the  testator's  estate,  a  question 
arose  as  to  the  construction  of  the  devise  contained  in  his  will. 

[4241  Mr.  Kindersley  and  Mr.  Pitman,  for  the  Plaintiffi  the  trustees. 

Mr.  Turner  and  Mr.  Stevens,  for  Thomas  P.  Cleghom,  contended,  that  the  three 
children  took  equitable  estates  in  fee  as  joint-tenants.  The  limitation  to  die  toustees 
being  in  fee  **  upon  tmst  for  the  nee  and  benefit "  <rf  the  natural  children,  it  followed 
lAiat  the  interest  of  Uie  children  was  co-extensive  with  that  of  the  trustees  i  Knight  v. 
Selbg  (3  Scott,  N.  R.  409,  and  6  Han.  &  Gr.  92 ;  and  see  Chattenger  v.  Skeppard, 
8  Tenn  Rep.  697),  Batman  v.  Eoaeh  (9  Mod.  104).  They  argued  that  the  words 
expressive  of  joint-tenancy  prevailed  over  the  words  "  share  and  share  alike."  (See 
Barlxr  v.  Gyles,  2  P.  Wms.  280 ;  3  B.  P.  C.  104 ;  BUasett  v.  (kanweU,  Salk.  226,  and 
3  Lev.  373;  SUmes  v.  Heurtley,  1  Ves.  sen.  166;  Smith  v.  Horlock,  7  Taunt.  129  :  Doe 
d.  UtOewood  v.  Orem,  4  Mee.  &  W.  229 ;  Stringer  v.  PhUJ^  1  Eq.  Ca.  Abr.  292,  pi.  11 ; 
Lfffd  Sindon  v.  E.  Svffolk,  I  P.  Wms.  96.) 

Mr.  Lloyd,  for  Brooks,  claiming  under  Ralph. 

Mr.  Wray,  for  the  Attoraey-General,  argued,  that  the  children  took  legal  estates 
as  tenants  in  common  in  fee,  and  he  claimed  one-third  for  the  Crown ;  and  at  all 
events  the  intermediate  rente,  tb^  being  of  the  nature  <A  personalty  and  held 
in  tmet  for  the  Crown,  Middhton  v.  Spuxr  (1  Bre.  C.  C.  201).  He  sdmitted 
he  could  not  argue  a|^n«t  the  autiiority  of  the  case  of  miirffaa  v.  WheaU 
<1  Eden,  177). 

Mr.  Purvis,  Mr.  Schgmberg,  and  Mr.  Bilton,  for  the  heirs  of  the  testator,  argued 
that  the  legal  estate  was  in  the  trustees  only  to  apply  the  rents  during  minority,  that 
the  children  took  life-estates  only,  there  being  no  words  of  limitation,  and  no  use  of 
the  word  "  estate,"  [^6]  and  that  therefore  the  reversion  belonged  to  the  heirs  of  the 
testator,  as  a  resulting  trust,  Doe  dem.  Lean  v.  Lean  (1  Q.  B.  Rep.  228),  €faU  v.  EtdaUa 
(1  Buss.  &  MyL  640,  and  8  Bing.  323 ;  2  Jannan  on  Wills,  177,  178), 

Mr.  Bri^  and  Mr.  Miekle^vai^  for  othor  parties. 
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Mr.  Turner,  in  reply,  cited  Byng  v.  Lord  Sin^ord  (6  Beavao,  568). 

The  Master  of  thi  Rolls  said  that  the  inclination  of  his  opinion  wa%  that 
they  took  equitable  estates  as  joint-tenants ;  but  he  reswred  his  iudgmMit. 

28.  Thb  BIasteb  of  thi  Bolls  [Lord  Langdale].  By  Oxe  deviae  to  the 
three  tmsteesi  their  heirs  and  a8su;ns  for  ever,  the  whole  estate  and  interest  of  the 
testator  io  the  land  passed  to  them :  but  the  testator  declared  that  the  sift  was 
"upon  trust  for  the  use  aud  benefit"  of  the  three  boys.  Everything,  therefore, 
which  the  trustees  took  was  girra  to  them  in  taiist  for  the  use  and  b^efit  of  the 
three  boys.  I  think,  therefore,  that  there  is  no  resulting  trust  to  tlw  testator  <n- 
his  heirs. 

Next,  how  are  the  three  boys  to  take  t  The  first  words,  the  rents  to  be  p^d  for 
the  maiatenance  and  education  of  the  three  children,  or  to  the  survivors  or  surrivor 
of  them,  are  such  as  would  make  them  joint-tenants.  The  subseqaent  words 
"  share  and  share  alike  "  render  it  doubtful,  far  they  would  make  tnem  tenants 
in  common. 

[426]  There  is  some  difficulty  in  the  construction ;  but,  on  the  whole,  I  Uiink  tiie 
boys  take  equitable  estates  in  fee,  as  joint-tenants. 

Affirmed  by  Lord  Gotten  ham  nprai  the  appeal  <d  the  heir,  7th  of  July  1848. 


[S.  C.  16  L.  J.  Ch.  fil4 ;  11  Jur.  809.   See  Teuarl  t.  Zowwr,  1874,  L.  R.  18  Eq.  495.] 

A  testator  directed  all  his  debts,  in  the  first  place,  to  be  paid  out  of  hia  peracHial 
estate,  except  his  leaseholds,  if  sufficient^  and,  if  not,  he  ohaiged  hia  real  estate 
therewith.  Held,  that  the  specific  legacies  were  liable  to  die  payment  of  the  debts 
in  priority  of  die  real  estate. 

A  testator  devised  his  real  estate  in  strict  settlement^  subject  to  a  term  of  2000  yean, 
limited  to  trustees  for  raising  £500  a  year,  and  accumulating  it  as  a  aioking  food 
for  payment  cd  his  mort^e  debts,  &c,  to  a  considerable  amount.  Held,  tmt  die 
trusty  though  unlimited  m  its  duration,  was  valid. 

Thomas  Hotohkin,  by  his  will,  dated  in  1843,  directed  that  all  his  just  debts, 
funeral,  and  testamentary  expences  should,  in  the  first  place,  be  fully  paid  sod 
discharged  out  of  his  personal  estate,  exclusive  of  leasehold  tenements,  if  the  ssme 
should  be  euffioieat  for  that  purpose ;  Mid  if  not^  then  he  thereby  charged  his  real 
estate  with  such  defioieosy,  and  directed  the  same  to  be  raised  under  the  term  of 
2000  years  thereinafter  created  for  that  purpose.  He  then  gave  and  bequeaUied  to 
his  son  Thomas  Henry  St^ord  Hotohkin  all  the  furniture  and  other  things  in  •his 
will  deseribed,  whioh,  at  the  time  of  his  deoease,  should  be  in  or  about  hia  dwelling 
houses. 

After  further  bequeathing  as  dierein  mentioned,  he  devised  his  manors,  lands  and 
real  estates,  including  settled  hereditaments,  to  the  intent  therein  mentioned: — ^To 
the  use  of  trustees,  their  executors,  administrators  and  assigns,  for  the  term  of 
2000  years,  to  be  computed  from  the  day  of  his  decease,  upon  ttuat^  by  mortage, 
sale  or  other  disposition  of  the  said  hereditaments,  or  any  competent  part  thereof  toe 
all  or  any  part  of  the  [427}  term,  to  raise  such  sum  of  money  as  should  be  sufficient 
to  make  up  the  deficiency,  if  any,  of  his  personal  estate,  except  leasehold  tenement^ 
for  payment  of  his  debts,  other  than  debts  on  mortgage,  ana  also,  by  like  ways  and 
means,  to  ruse  and  pay  the  several  sums  therein  mentioned.  And  upon  furtiier 
trusts,  out  of  the  rents  uid  profits  oi  the  devised  estatps  (after  answering  the 
purposes  before  [vovided),  to  pay  uid  keep  down  aSi  interest  on  mor<^;Bge  debts ;  and 
subject  as  aforeaaid,  that  the  faustees  should  yearly,  until  a  anfBoient  fond  shooU 
be  raised  to  pay  and  discham  the  m<»tgage  debts,  by  and  oat  ci  the  residue  of 
the  rents  and  profits  of  the  c^vised  estates,  raise  and  set  apart  the  clear  yearly  sum 
of  X500  sterling,  as  a  sinking  fund  for  the  discharae  of  the  mortgages,  and  should, 
in  die  month  «  Jnly  in  each  year,  lay  out  the  saia  yearly  sum  cht  sinking  fund  of 
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dC500,  ia  the  purchase  of  stock,  or  at  interest  on  (Jovernmrnt  or  real  securities,  anc^ 
from  time  to  time,  alter  or  vary  8U(^  seourities  when  expedient.  And  he  directed^ 
that  die  divideads,  interest,  and  annual  pniduce  of  the  stocks  or  funds  to  be,  from 
time  to  tim^  produced  by  sudi  investments,  ud  die  resulting  inoome  thereof,  should 
be  again,  fnnu  time  to  time,  laid  out^  so  as  to  form  a  fund  aocumulatii^  at  oompound 
interest.  And  as  to  the  monies  to  be  raised  and  produced  by  such  investments, 
he  directed  the  trustees  to  stand  possessed  thereof,  upon  trust  to  convert  the 
same  into  money,  and  with  the  jnwjeeds  thereof,  to  pay  off  and  discharge  the 
mortgages. 

Provided  always,  that  it  should  be  lawful  fw  the  trustees  to  pay  off  any  of  the 
mortgages,  when  a  sufficient  fund  should  be  raised,  wiUiout  waitii^g;  for  the  termina- 
tion of  the  period  of  aocumulatioD. 

[428]  And  he  directed,  that  so  much  of  the  rente  of  the  estates  as  should  not  be 
wanted  for  all  the  purposes  aforesaid,  should  be  paid  to  or  received  by  the  person  for 
the  time  being  intitled  to  the  estates  comprised  in  the  term  in  remainder  immediately 
expectant  thereon.  And  there  was  a  provisc^  that  when  the  said  tousts  should  be 
performed  or  beocmie  nzmeoessary  or  incapable  td  taking  effeet,  tiw  term  ot  3000 
years  should  cease  and  determine. 

Subject  to  the  term  the  testator  devised  the  estates  therein  comprised  to  his  son 
for  life,  with  remainder  to  trustees  to  preserve  contingent  remainders,  with  remainder 
to  his  grandson  Thomas  for  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  t^e  first  and  other  sons  of  die  body  of  his  graoMon 
Thomas  in  tail  male,  with  other  remainders  over. 

The  testator  bequeathed  his  leasehold  estates  to  his  trustees,  for  his  interest 
therein,  upon  and  for  such  trusts,  intents,  and  purposes  as  would  best  or  nearest 
ctHTespond  with  the  uses  and  limitations  before  declared  oonoeming  his  real  estate 
before  devised. 

The  testator  bequeathed  a  number  oi  different  chattels  to  his  am  speoificidly. 

The  testator  died  in  June  1843,  at  which  time  his  debts  were  stated  to  amount 
to  £72,000,  and  they  bad  been  sinee  increased.  The  personal  estate  not  specifically 
bequeathed  was  wholly  inadequate  to  pay  the  testator's  debts.  In  November  1844 
tills  suit  was  instituted  by  the  trustees  for  the  administration  of  the  estate. 

Mr.  Kindersley  and  Mr.  Prior,  for  the  Plaintiffs,  stated  the  case. 

t4Sff]  Mr.  Turner  and  Mr.  Rogers,  for  the  testator's  only  son,  who  was  tenant 
for  life,  raised  two  points : — 

First.  The  trust  of  the  term  of  2000  years  for  raising  and  accumulating  £600  a 
year  for  payment  of  the  mortgage  debts  is  void  for  remoteness,  or  as  tending  to  a 
peroetttity.  The  period  during  which  this  accumulation  is  to  last  is  wholly  ind^nite ; 
and,  if  valid,  it  might  last  for  centuries.  In  tiie  present  case,  according  to  the  calcula- 
tions made,  it  would  take  63  years  at  oompound  interest,  and  160  at  simple  interest, 
to  pay  off  die  mortgages  and  com[^ete  the  trust.  The  ctwsequenee  oi  sancticMiing 
sow  a  ti^st  will  be  to  allow  an  estate  to  be  fettered  with  a  diaoretionary  trust  for  an 
unlimited  period,  which,  since  the  term  is  prior  to  die  estate  of  the  tenuit  in  tut, 
could  not  be  barred  by  him.  (See  Cow  v.  Drosier,  2  Keen,  764,  and  6  Myl.  &  Cr.  346.) 
A  trust  to  pay  debts  out  of  the  rents  and  profits  of  an  estate  is  valid,  because  it 
charges  the  corpus  of  the  estate ;  and,  in  order  to  perform  the  trusty  the  Court  would 
direot  a  sale,  but  here  there  is  no  such  power ;  and  the  tenant  for  life  and  the  tenant 
in  tail  together,  oould  not  compel  a  aUe  of  the  estate  to  dischaige  the  mortgages. 

Every  trust  which  takes  property  out  of  commerce  beyond  life  or  lives  in  being, 
and  twenty-one  years  afterwuds,  is  repugnant  to  the  policy  of  the  law  of  England, 
and  void.  In  liinrd  SmAam^on  v.  The  Juar^tw  of  Serif ard  (2  Ves.  &  B.  64),  a  trust  to 
•cumulate  during  a  succession  of  minonties  was  held  v<Hd;  and  in  JforaAoU  v. 
HoUaeap  (3  Swan.  432),  a  trust  to  invest  the  rents  and  profits  while  any  person  bene- 
ficially interested  shoidd  be  under  twenty-one,  was  bela  bad,  "beoaose  it  might  last 
for  ages."  (Page  460.)  [430]  If  the  trust  were  void  in  its  incepticm,  independently 
of  the  Th^usson  Act  (39  &  40  G.  3,  e.  98),  it  cannot  be  apportioned,  and  is  not  good 
even  for  twenty-one  years ;  Qr^^ths  r.  Fen  (9  Yes.  187) ;  Lord  StmUutmptm  v.  Marquie 
o/Meriford  (2  Yes.  &  B.  64). 

Seoondly.  The  real  estate  ought  to  be  applied  in  payment  of  the  testator's 


648 


BATEUAN  V,  HOTGHKIK 


debta  prior  to  the  specific  lesBcies ;  in  other  words  the  real  estate  is  fniinuily  liable. 
On  this  point  the  cases  of  ComeujoU  v.  Cemewall  (12  Simons,  298),  Tombg  t.  Rock 
(2  Gollyer,  490),  Gervit  v.  Germs  (U  Simons,  654),  Sponff  v.  SpoHg  (3  Bli.  N.  S.  84), 
and  Young  v.  Eassard  (1  Dniry  &  War.  638)  were  cited. 

Mr.  Teed,  Mr.  Hodgson,  and  Mr.  James  Campbell,  for  the  children  of  the  tenant 
for  life. 

First  The  trusts  of  tiie  term  of.  2000  years  are  perfeet^r  valid.  They  amount 
to  a  mwe  severance  of  two  portions  oi  the  estate :  a  sum  of  £000  a  yea  diarmd  on 
the  estate  during  a  term,  being  given  for  the  benefit  of  (me  set  of  pwsons  absolutely, 
and  the  remainder  of  the  estate  settled  in  strict  settiemenfe.  There  is  no  postpone- 
ment of  vesting,  and  the  objects  to  take  are  ezistang  and  ascertained.  The  objection 
is,  first,  on  the  ground  of  perpetuity,  but  the  rme  is,  that  the  vesting  and  alien- 
ability of  property  shall  not  be  suspended  beyond  certain  limits.  Here  there  is  no 
suspension  whatever ;  the  mortgagees  are  not  bound  by  the  trust,  but  may  pursue 
all  their  remedies  as  mortgagees ;  and  the  mortgagees  and  the  first  tenant  in  tail, 
with  the  concurrence  of  the  tenant  for  life  (being  absolute  owners),  may  make 
[431]  any  arrangements  they  please  for  selling  the  estate,  or  relieving  it  from  die 
charge  of  £500  a  year.  In  Bocm  t.  Prodar  (Turn.  &  Russ.  31),  the  testator  devised 
an  estate  to  trustees,  upon  trust  to  accumulate  the  rents,  and  form  a  fund  for  pay- 
ment of  certain  charges ;  and  after  t^e  same  had  been  raised  and  paid,  on  oertam 
tnuta  for  his  family,  it  was  held  that  the  trust  for  accumulation  was  £|0od,  Buod 
Graham  there  said  {Rid.) — "  It  has  been  contended  that  the  Plaintiff  is  entitled  as 
heir  at  law,  because  there  is  a  trust  for  certain  acoumula^ns  which  look  to  an 
iadefiirite  period  ;  and  no  interest  is  given  to  any  person  till  after  the  accumulation 
is  determined.  That  is  not  my  view  of  the  case ;  my  opinion  is  that  the  testator's 
intention  was  simply  to  provide  a  fund  for  some  specific  debts  and  charges,  and  then 
that  the  persons  entitled  should  take.  He  had  no  intention  of  suspending  the  beneficial 
interest  m  the  meantime  till  the  debts  and  charges  should  be  paid.  All  the  authorities 
shew  that  where  an  estate  is  given  to  trustees  to  pay  debts,  and  then  to  a  person 
designated,  the  person  desigDated,  takes  at  once,  subject  to  the  debts.  This  case  n 
not  open  to  any  objection  on  account  of  the  accumulation  directed  by  the  will.  There 
is  no  accumulation  for  the  purpose  of  suspension.  The  Act  of  the  39th  &  40th  of 
G.  3  does  not  apply ;  and  if  it  md,  there  is  an  express  exception  in  the  case  of  del^ 
and  porttons.  Under  these  oiroumatanoes  it  ia  quite  dear  tiiat  the  enjoyment,  and 
not  the  property,  is  tied  np.  And  t^e  estates  vest  in  the  same  manner  as  if  tte 
testator  had  created  a  term  for  payment  of  his  debts." 

The  39  &  40  Q.  3,  c  99,  s.  2  expressly  provides,  "  that  nothing  in  that  Act 
contained  shall  extend  to  any  [432]  provision  for  payment  of  debts  of  any  grantor, 
settlor,  or  devisor,  or  other  person  or  persons." 

Secondly,  the  debts  are  a  primary  charge  on  the  personal  estate  specifically 
bequeathed,  for  the  testator  exm^ssly  directs,  that  his  just  debts,  &a,  "  should,  in  tlu 
first  place,  be  fully  paid  and  discharged  out  of  his  personal  estate,  exclusive  of  his 
leasehold  tenements,  if  the  same  should  be  sufficient  for  that  purpose."  Property  ii 
not  the  less  personal  estate,  because  it  is  specifically  bequeathed. 

Mr.  Nevmson,  Mr.  Terrell,  and  Mr.  B.  Moore,  for  other  nurties. 

Mr.  Turner,  in  reply,  refeanwl  to  Lamhe  v.  Skmgktcn  (12  Simona,  304). 

The  Master  of  the  Boli^  reserved  judgment 

Jvly  36.  The  Mastkr  of  the  Boli^  [Lord  Langdale].  For  the  testatw'B 
eldest  son,  who  is  the  tenant  for  life  of  the  estates  subject  to  the  term  of  2000  yean, 
and  who  is  also  specific  legatee  of  the  furniture  and  other  things  in  or  about  the 
testator's  dwelling  house,  it  is  contended : — 

First  That  the  trust  for  rusing  and  accumulating  a  unking  fund  for  paymoit 
of  the  mortgages  is  void  for  remoteness,  ot  as  tending  to  a  perpetuity,  and, 

[48^  Secondly.  That  the  specifie  legacies  ought  to  be  exonerated  from  the  pay- 
ment of  the  testator's  debts. 

With  regard  to  the  term  and  the  trust  for  accumuli^on,  it  ma^  be  observed, 

First  I^t  the  debts,  for  tiie  payment  of  which  the  aooumuUtifni  is  directed,  are 
mortgages  either  existing  at  the  testator's  death,  or  made  pursuant  to  his  will; 
oluu^  on  the  estate  o{  an  amount  ascertained  or  to  be  ascertained  in  the  executum 
of  valid  tnuta.    {Bacon  v.  Frodor^  Turn.  &  Buss.  31.) 
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Secondly.  That  the  amount  compared  with  the  rents  of  the  property  comprised 
in  the  term  is  so  great,  that  the  acoumubtion  of  ren^  managed  as  the  testator  haa 
directed,  would  notM  sufficient  to  pay  the  mortgages  till  after  the  lapse  of  very  many 
years,  too  long  if  ooneidered  as  an  absolute  term  m  aeeumukUaon. 

Thirdly.  That  the  mode  in  which  the  testator  has  limited  the  estate,  subject  to 
the  term,  la  not  liable  to  any  objection.  The  first  tenant  in  tail  attaining  twenty- 
me  yean  <A  age  may  acquire  absolute  domimon  orer  t^e  estate  subject  to  toe 
moi^cages. 

Fourthly.  That  on  that  event  taking  place,  the  tnutees  <rf  ^e  term  will  become 
tonstees  for  the  owner  of  the  estate,  who  may  deal  with  the  term  and  with  the  estate 

at  his  own  discretion,  subject  only  to  the  mortgages.  Without  the  consent  of  the 
owner  of  the  estate,  the  trust  for  accumulation  cannot  continue  beyond  the  time 
during  which  the  law  permits  a  suspension  of  full  power  over  the  estate.  The 
period  during  which  the  attainment  of  full  power  over  the  estate  is  suspended  is  per- 
L434]-mitted  b^  law ;  and  the  accumulation,  except  at  the  will  of  the  owner,  can  con- 
tinue only  dunng  th^  lawful  suspension :  aad  considering  this  case  to  bo  within  the 
exceptions  <A  the  statute,  it  does  not  appear  that  I  can  hold  the  term  and  the  trust 
for  acoumulatioo  to  be  void  for  remotenesa. 

I  think  this  a  very  imivovident  and  indisereet  mode  of  raiung  money  for  the  pay- 
ment of  debts,  but  it  does  not  appear  to  me  to  be  unlawful.  The  incoDveniwKe  of  it 
may,  perhaps,  be  mitigated,  by  the  exercise  of  the  distnretionary  power  of  the  trustees, 
to  ai^Iy  any  portion  of  the  accumulated  fund  in  satisfoction  of  mortgage^  before  the 
aocnmulated  fund  is  sufficient  to  pay  all,  or  by  the  exercise  d  the  power,  which  the 
mortgagees  have,  to  enforce  payment  of  their  mortgages  or  fmcdoM  the  estate, 
without  regard  to  the  trust  for  accumulation. 

With  respect  to  the  second  point,  I  consider  it  to  be  settled,  that  if  there  be 
n)ecific  devises  and  specific  legacies,  and  a  deficiency  of  general  assets  to  pay  debts, 
the  specific  gifts,  whether  real  or  personal,  must  be  made  to  contribute  rateably  to  the 
deficiency;  and,  as  between  different  objects  of  his  bounty  or  different  purposes 
intended  to  be  answered  by  his  will,  the  testator  may  exonerate  his  personal  estate 
from  the  char^  of  his  debts.  But  the  present  case  depends  oa  the  peculiar  expres- 
sions used  in  the  will,  and  the  construction  which  ought  to  be  put  upon  them.  Now, 
the  testator  directs,  that  all  his  debts  and  funeral  and  testamentary  enwnaea  shall,  in 
the  first  place,  be  fully  paid  out  of  his  personal  estate  (exclusive  of  leaeehold  tene- 
ments^, if  the  same  shall  be  sufficient,  and,  if  not,  then  he  charges  his  real  estate  with 
such  deficiency,  and  directs  the  same  to  be  raised  under  the  terra  of  2000  years.  He 
then  gives  specific  legacies  to  his  son,  [436]  and  afterwards,  in  declaring  the  trusts  of 
the  2000  years'  term,  he  directs  his  trustees  to  raise  such  a  sum  of  money  as  shall  be 
sufficient  to  make  up  the  deficiency,  if  any  of  bis  personal  estate  (except  leasehold 
tenements)  for  payment  of  his  debts,  other  than  debts  on  mortgage.  It  is  so  explioitly 
directed,  that  the  debts  are  to  be  paid  out  of  personal  estate  (exdusive  of  leaseholds), 
and  that  the  deficiency,  if  any,  is  to  be  paid  by  means  of  t^e  term,  that  it  does  not 
appear  to  me  practicable,  to  put  upon  the  words,  esrpressing  the  direction,  the  con- 
struction that  the  testator  intendra,  with  the  leasehold  tenements,  to  exclude  tiie 
personid  estate  specifically  beqneaMieid,  and  though  I  am  a&aid  that  that  which  may 
or  would  have  besn  the  real  intention  of  the  testator,  if  he  had  veil  considered  what 
he  was  doing,  may  be  defeated,  I  think  that  he  has,  by  the  words  he  has  used,  not 
only  directed  payment  out  of  his  personal  estate,  but  excluded  the  general  rule  as 
to  contribution  to  be  made  by  specmc  devises  and  specific  l^aoies. 

[436]  /nr«  Benson.  /vZy  29, 1847. 

An  articled  clerk  had  neglected  to  file  the  necessary  affidavit  within  six  months ;  but 
the  omission  "had  arisen  from  inadvertenoe  only."  Held,  that  this  was  not  a 
sufficient  ground  for  relieving  him  from  the  eonsequences,  under  the  6  &  7  Vict, 
c.  73,  s.  9. 

The  Solicitors  Act  (6  &  7  Vict.  o.  73,  s.  8)  requires  an  affidavit  of  the  contraet 
between  a  solicitor  and  nis  articled  clerk,  to  be  filed  within  six  months  after  its  exeou- 
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Hon  'f  and  the  nindi  aeeUon  prorides,  "  that»  in  case  such  aflfidavit  1m  not  fikdiil 
jnoh  six  numtilu,  tba  lame  may  be  £48fl(]  filed  by  the  said  ofltoer,  after  tiie  snn 
thereof;  but  the  Mrvice  of  siwh  (derk,  shall  be  reckoned  to  oommraoe,iadHi 
puted  from  the  day  of  filing  luoh  affidavit;  unless  one  of  the  said  CoartiQf^ 
£quity  shall  otiierwise  order." 

In  the  present  case,  the  articles  had  been  executed  on  the  9tli  of  Febniiry 
but  had  not  been  filed  within  six  months,  and  it  was  sworn  that  the  ooD-eon^ 
'"  had  arisen  from  inadvertenoe  only." 

Mr.  Toller,  on  behalf  of  the  clerk,  applied  for  relief,  and  asked  for  so  ordtr 
the  service  might  be  computed  from  tjie  date  of  the  artioles,  and  not  from  the 
He  said  that  it  was  the  duty  of  the  solicitor  to  file  the  affidavit,  and  it  would  bi 
to  visit  on  the  clerk  the  inadrertenoe  of  the  solicitor. 

Thb  Mastib  or  thi  Roli^  {Lord  Langdale].   My  opinioa  is,  tbattbei 
tenee  of  the  solicitor  is  not  a  suffiaient  reason  for  relieving  horn  the  oniieqi 
■a  noD-c<nnplianoe  with  the  direetions  (tf  the  Act  of  Parliament.   I  moat 
■application. 


[487]  Bkrrow  v.  Morris.  Jvfy  27,  28, 1847. 

[S.  C.  16  L.  J.  Ch.  606 ;  11  Jur.  790.] 

Besiduary  l^iatees  filed  a  biU  against  the  executor,  charyfing  him  with  wilful 
for  whieh  some  grounds  appeared  by  his  answer.  No  evidence  was  enten 
bM  die  common  accounts  were  direoted.  The  widow,  who  was  a  Defoodn 
was  interested  in  the  estate,  afterwards  filed  a  supplemental  Inll,  without  hi 
charge  the  executor  with  wilful  default  Held,  that  the  proceeding  was 
and  a  decree  was  made,  supplemental  to  the  former  proceeaings. 

The  testator  devised  and  bequeathed  all  his  estate  imd  effects  to  his  execoto 
trust  to  collect  and  get  in  all  debts,  &c.,  and  to  pay  his  widow  an  annoitT  o 
year,  dvreutk  vidvikUe,  and  to  invest  the  surplus  in  (Jie  public  stocki^  ana 
deaA  or  seoond  marriage  of  the  widow,  upon  certain  trusts,  onder  wliieh  tiu 
nephews  and  nieces  beotme  entitled. 

The  testator  died  in  1824. 

In  1840  the  residuary  legatees  filed  a  bill  against  die  ezeeutora  and  the 
for  the  administration  of  the  estate,  and  seeking  to  charge  the  ezerator  witL 
default. 

The  e^raeator,  by  his  answer,  represented,  that  the  testator  was,  at  ha 

entitled  to  a  mortgage  for  £1000  secured  on  leaseholds,  and  to  ^£385  due  on 
aory  note,  and  which  he  had  neglected  to  get  in,  under  circumstances  whidi  ke 
in  his  answer. 

Ko  evidence  was  entered  into,  and  the  cause  came  on  as  a  short  cause  in  Ja|( 
when  a  decree  was  made  for  taking  the  common  accounts,  and  the  special 
were  abandoned.    It  was  stated  that  the  solicitor  of  the  widow  bad  aigned  tbei 
of  decree. 

The  decree  was  not  prosecuted  in  the  Master's  office  with  due  diligeoee, 
]noseeation  was,  in  con8e-[438^uenoe,  committed  to  the  widow,  who  fouod  i 
estate  was  insufficient  to  provide  for  her  annuity.  Shortly  afterward^  in  Ifaf 
the  widow,  alleging  that  in  the  course  of  the  prosecution  of  the  decree  m 
<Uscovered  tiiat  the  executor  had  been  guilty  of  a  demlaeitt  by  not  tsUu 
steps  to  recover  the  two  above-mentioned  sums,  part  of  which  had  bees  M 
this  bill  against  the  representative  of  the  executor,  stating  the  circnrastioa 
praying,  that  this  suit  might  be  deemed  and  taken  to  be  supplemental  to  the 
suit  of  Berrow  v.  Morris,  and  that  she  might  have  the  benefit  of  the  formo' 
for  a  reference  to  the  Master,  to  take  an  account  of  all  the  loss  which  had 
tained  by  the  estate  of  the  said  testator,  in  consequence  of  the  executor  haTiM 
to  realise  the  amount  due  to  the  testator's  estate  m  respect  of  the  debts  ot  £» 
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and  that  the  Master  might  report  on  the  said  matters,  tc^ther  with  the  matters 
md  to  him  hy  the  said  decree  of  July  1843. 

llie  Ddendaot,  by  his  answer,  submitted,  that  this  suit  was  wholly  insular  and 
iroper,  u  an  attempt,  by  supplemental  bill,  filed  without  leave  of  the  Court,  to 
ua  other  and  different  relief  m>m,  and  at  variance  with,  the  decree  in  the  original 
1^  without  any  new  matter  having  arisen  or  been  discovered  since  the  original 
I  or  which  did  not,  in  fact,  appear  in  and  by  the  pleadings  and  proceedings  in  the 
pul  cause.  The  Defendant  also  insisted  upon  the  origtiud  decree  and  prcweedings, 
IV  of  all  Uie  relief  pnyed  by  this  bill,  as  if  he  had  demurred  or  pleaaed  thereto. 
Hie  cause  now  oame  on  for  hearing,  when  tlie  question  discussed  was  as  to  the 
be  of  the  pceteat  suit. 

riS9]  Mr.  Koup^  and  Mr.  Elderton,  for  the  Plaintiff.  The  ezeimtor  is  answeraUe 

Bie  lose  occasioned  by  his  negligence  in  not  recovering  these  debts ;  Caneg  v.  Bond 
kav.  486) ;  and  the  Plaintiff,  therefore,  who  is  interested  in  the  estate,  is  entitled, 
mne  proceeding  or  other,  to  obtain  relief. 

It  is  true,  that  It  has  been  held,  in  Hodson  v.BaUQ.  Phill.  177),  that^  after  a  decree 
iiKt  an  executor  for  the  common  accounts,  a  bill  cannot  be  filed,  without  leave,  to 
;p  him  with  wilful  neglect  and  de&ult ;  but  this  applies  only  to  the  case  of  a 
M  bQl  bdng  filed  by  the  Plaintiff  in  the  original  cause,  and  has  never  been 
oded  to  a  case  where  a  Defendant^  finding  that  ih»  full  relief  to  which  he  is  entatied 
not  been  obtained,  by  the  neglect,  collusion,  or  ignonoce  of  the  Plaintiff  files  a 
ilonentiU  bill  to  extend  diat  relief. 

the  Plaintiff  had  no  control  over  the  former  suit ;  she  was  Ignonot  of  the  state* 
b  in  the  answer  of  her  Co-defendant ;  and  even  if  she  had  Known  them,  it  would 
kave  been  competent  for  her  to  read  her  Co-defendant's  answer,  or  offer  any 
SDCe  in  contradiction  to  it ;  for  no  issue  can  ever  be  joined  between  Co^efendants. 
'Iresent  Plaintiff  is  not  bound  by  the  proceedings  of  the  residuary  legatees  to  her 
Mice,  and,  having  come  forwiutl  without  d^y,  she  is  entitled  to  tiie  same 
tional  relief  as  was  granted  in  Shepherd  v.  Towgood  (Turn.  &  Ross.  379). 
dr.  Kindersley,  Mr.  Walford,  and  Mr.  Martindale,  for  the  Defendants.  This  bill 
It  supplemental  to  the  former ;  the  relief  sought  is  quite  inoonsisteot  with  the 
I]  existing  decree,  which  regulates  the  rights  between  the  parties.  This  bill  is  of 
mne  form  aa  that  in  SodsM  v.  JSaU  (1  Phillips,  177),  which  Lord  Lyodhurst  held 
i  in  the  nature  of  a  bill  of  review,  and  not  to  be  med  without  tiie  leave  of  the 
%  (See  Davit  v.  SUi^  6  Beavan,  393,  and  the  cases  there  referred  to ;  Btambrigge 
vlddeg,  9  Beav.  638 ;  and  MekrieM  v.  ^luAvws,  3  Beavan  73.) 
fbe  {Rveent  Plaintiff  is  bound  by  the  decree  in  the  former  snit,  to  which  she  was 
iy.  She  has  adopted  that  suit  by  makins  the  present  bill  supplemental  to  it ; 
ibe  has  adopted  the  former  decree,  by  taking  the  conduct  of  it  in  t^e  Master's 
I.  Besides  this,  the  point  was  raised  by  the  former  bill,  and  the  facts  as  to  these 
\t  were  stated  in  the  executor's  answer.  The  present  Plaindff  having,  with  know- 
I  <A  these  facts,  aoceded  to  the  decree,  is  bound  by  it,  and  cannot  support  a  suit 
ty  it,  unless  witii  the  previous  express  leave  of  the  Court, 
[r.  Boopell,  in  reply. 

^mhar  v.  Coruiaile  (13  Simons,  636)  was  also  cited. 

)a  HAfirrBB  of  ths  £oli£  [Lend  Langdale].  At  tiie  hearing  d  tiie  oriranal 
if  a  decree  was  taken  agaiUBt  Ae  exeeutor,  for  the  oommon  aooount,  and  the 
n  of  wilful  default  was  ahukloned  the  Plaintiffs.  It  must,  tiheiefbre,  be 
Ited,  that  the  PluDtiffs  who  so  abandoned  the  charges,  could  not  afterwards 
revived  them,  without  a  veiy  special  case  indeed.  The  decree  does  not  appear 
ve  been  objected  to  b^  the  Defendant,  who  is  Plaintiff  in  [441]  this  cause ;  and 
stated,  that  her  solicitor  signed  the  minutes  of  the  decree.  Be  it  so.  This 
n  was  carried  into  the  Masters  office,  but  was  not  prosecuted  with  due  diligence ; 
asttlt  was,  that  its  prosecution  was  committed  to  a  Co^efendant,  who  is  the 
itiffin  this  suit.  She  says,  tbat  upon  obtaining  the  prosecution  of  the  decree, 
on  enquiry  into  the  nature  of  the  case,  she  found,  that  a  case  had  been  made  on 
Mord  by  the  oriranal  bill,  Which  would  have  entitled  the  Plaintiffs  to  charge  the 
aduit  witb  wilful  default.  In  a  short  time  after  the  discovery,  i^e  filM  the 
Bt  InU,  charging  the  execator  witJi  the  wilful  de&ult.  which  was  ebaiged  in  the 
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wiginsl  Ullf  and  praying  that  this  bQl  mi^t  be  tiJten  as  sapidemental  to  the  fonner 
suit,  and  that  she  might  have  the  benefit  of  the  decree,  and  the  proceedings  under  it,, 
and  -that  there  might  be  those  special  accounts  which  were  asked  by  the  <»iginal  bilC 
but  not  taken  at  the  hearing. 

If  the  facts  be  true  as  uJeged,  there  was,  no  donbt,  a  case  of  wilful  default ;  and 
the  facts  being  admitted  by  the  answer,  t^ere  can  be  no  doubt^  that  either  therfr 
ought  to  have  oeen  a  decree  or  at  least  an  enquiry,  in  order  that  the  person  soiudit- 
to  be  charged,  might  have  had  every  opportunity  of  exphnataon  afforded  him.  The^ 
Plaintiff,  in  this  suit,  oouk]  not,  under  the  circumstances  of  the  case,  have  obtained 
tiiat  decree  against  the  will  of  the  Pkiintiffs  in  the  original  suit ;  she  knew,  indeed,, 
the  allegations  in  the  bill ;  she  knew  that  no  evidence  was  talmi  in  the  caose,  relating 
to  this  ohaige ;  bat  she  did  not  know,  or,  at  least,  according  to  the  rules  of  the  Conrt, 
she  cannot  be  presumed  to  have  known,  what  was  contained  in  the  answer  of  her  Co- 
defendant,  and  whi(^  answer  constituted  the  whole  evidence  of  the  Plaintifis.  It  ia- 
manifeat,  therefore,  that  if  she  had  de-£itil-8ired  the  decree  asked  by  her  present 
bill,  and  had  demanded  it  at  the  hearing,  toe  answer  would  have  been,  *'  where  ia- 
your  evidence,  or  the  evidence  in  the  cause  1 "  She  had  no  saoh  evidence,  and  she  or 
her  advisers  must  have  known,  that  she  was  not  entitled  to  read  one  word  out  of  the- 
answer  of  her  Co<lefendant. 

Supposing  therefore,  it  to  be  true,  as  alleged,  that  there  were  assets  at  the  death 
of  the  testator,  and  that,  through  the  wilful  default  of  the  exeentor,  the  assets  havfr 
been  lost,  and  Uiat  she  cannot^  on  that  account,  obtain  papnent  of  her  annuity,  it  ia 
hardly  to  be  supposed  that  there  are  not  some  means  obtuning  redress.  I  hold  it 
to  be  clear,  that  she  is,  sane  {noper  proceeding  entitled  to  relief.  The  <m\j 
question  i^  whether  she  has  takm  the  proper  ooune  by  filing  this  biU.  It  is- 
objected,  that  it  is  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  which  ought 
not  to  be  filed  without  the  leave  of  the  Court.  There  is  something  very  plausible  in 
the  argument,  because  {as  it  is  said),  if  every  Defendant  is  entitled  to  come  and  alter 
the  account,  it  would  lead  to  great  inconvenience.  I  do  not  think  it  would  lead  to 
that  result.  There  is  a  considerable  difference  between  a  Plaintiff  and  a  Defendant 
coming,  after  a  decree,  and  asking  additional  relief  a^inst  another  D^endant.  The 
relief  is  necessarily  additional  to  that  already  obtained,  for  to  file  an  original  bill 
would  be  idle ;  unless  it  were  desired  to  alter  the  whole  of  the  decree. 

When  the  object  is  to  extend  the  relief,  the  obvious  way  is  to  connect  tbe  second 
snit  widi  the  fint,  so  diat  the  Master  who  has  proceeded  with  the  aooounts^  may 
treat  the  second  decree  in  s(nne  deeree  as  supplemental 

[443]  I  wilt  read  the  eases,  and  see  if  the  decree  now  asked  would  be  consistent 
with  the  authorities ;  if  so,  I  shall  have  no  diffienlty  in  directing  the  enquiries  asked  ^ 
confined,  however,  to  the  particular  sums  of  XIOOO  and  If  I  find  I  cannot  do 

it,  I  will  not  deprive  the  Plaintiff  of  the  relief  which  she  asks,  and  shall  take  care  to 
reserve  to  her  the  means  of  obtaining  redress. 

If  the  Pbintiff  is  entitled  to  relief,  it  would  be  to  the  advantage  of  every  party, 
to  have  the  benefit  of  what  has  already  been  done,  under  the  decree  in  the  former 
suit. 

July  28.  Thk  Mabteb  of  the  Bolls  [Lord  Langdale].  I  have  read  the 
{headings  in  this  case,  and,  I  am  of  opinion,  that  this  bill  is  not  objectionable,  in 
point  of  form,  and  that  the  Plaintiff  is  entitled  to  a  dteree  similar  to  that  in  Shepherd 
T.  Towgood  (Tura.  A  Rnss.  p.  S93).  The  decree  ought  to  contain  the  same  declaration, 
t^t  the  Plaintiff  is  entitled  to  the  furtiier  aooonnt,  in  additaon  and  by  way  of  supple- 
ment to  the  account  already  directed.  The  enquiry  must  be  limited  to  those  two 
specified  sums  of  j£1000  and  X386,  and,  whether,  without  the  wilful  neglect  or 
default  of  the  executor,  they  might  have  been  received,  and  the  Master  must  not- 
disturb  any  accounts  already  taken,  except  as  they  may  be  affected  by  this  enquiry. 
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[444]  Ego  v.  Divnr.         21,  23,  23,  26,  1847. 

[a  a  16  L.  J.  Ch.  «)9;  11  Jnr.  1038.] 

The  PUuDti^  delibentely  wd  with  foU  DOtioe,  accepted  tiic  benefit*  undeo*  his 
mother's  will,  which  "  prohibited "  him  from  setting  up  any  chum,  on  account  of 
any  "error,  irregularity,  or  impropriety"  in  the  execution  of  the  trusts  of  her 
father's  will  Held,  that  he  oouid  not  maintain  a  suit  against  the  executor  of  the 
father's  will,  to  make  him  aooountable  for  the  {vofits  made  by  Uie  employment  cl 
part  <rf  the  tnwt  funds  in  his  burineii. 

In  1793  the  first  testatw  John  Daniel  Salamon  died,  having  by  his  will  ^ven 
-£600  and  one-fourth  of  the  residue  to  his  daughter  Mrs.  £gg  for  "fo,  with  remainder 
to  her  children  living  at  her  deaUi,  of  whom  tne  Plaintdff  was  one. 

John  Selamcm  was  the  aoting  exeeator,  and  between  the  yean  1611  and  1618,  he 
«old  out  part  (rf  die  tmat  hums,  uid  emj^oyed  the  produoe  of  the  sale  in  his 
bueineae. 

The  Plaintifl^  oae  of  the  children  of  Mrs.  Egg,  became  aware  of  this  misapplica- 
ticHi,  at  least  in  1834,  but  took  no  steps  to  obtain  redress. 

John  Salamon  the  executor  died  in  1840,  having  bequeathed  a  legacy  of  £100 
«nly  to  the  Plaintiff,  his  nei^ew,  who  being  thus  disa^^ioted  in  his  expectations, 
•complained  of  the  breach  of  trust  committea  by  the  executor,  and  threatened  to  take 
proceedings  to  make  his  estate  liable. 

Mrs.  his  mother,  who  was  then  livin&  had  made  her  will,  by  which  she  bad 
left  her  residuary  estate  to  the  Plaintiff  Md  his  brotJier,  and  she,  hearing  of  the 
claims  and  threats  of  the  Plaintiff,  her  son,  made  a  codicil  to  her  will,  dated  the  llth 
of  Mi^  1843,  which  was  as  follows : — "  This  is  a  codicil  to  my  will  I  declare  my 
ioll  approbation  of  tiie  manner  in  which  the  trusts  of  my  We  faihat  John  Daniel 
JSalamoD  have  been  executed,  J[446]  and  I  |ffoliilHt  every  person  entitled  to  any 
benefit  under  my  will,  from  setting  up  any  olaun  on  account  <»  any  error,  irregularity, 
or  impropriety  m  the  execution  <h  the  above-menti<»ed  trusts^  or  in  any  way  relating 
thereto ;  and  I  authorise  and  direct  the  executors  and  trustees  of  my  will,  for  the 
time  being,  to  give,  and  from  every  person  entitled  as  aforesaid  to  require,  every  such 
release  and  discharge  as  they  shall  think  proper  or  expedimtt  for  fiu^  effecting  the 
objects  of  the  above  declaration  and  prohibition." 

Mrs.  £g2  died  in  November  1843.  The  Plaintiff  was  dissatisfied  with  the 
provision  n^e  for  him,  and  a  correspondence,  respecting  his  claims  and  rights,  took 
plaoe  between  him  and  her  executors,  who  were  also  executors  of  John  Salamon.  A 
letter,  written  by  the  Plaintiff  to  the  executora  on  the  6^  ot  August  1844,  contained 
this  pasK^  "  At  presrat  I  am  not  inclined  to  accept  my  grwDofather's  legacy,  but 
as  yon  oflrer  to  pay  me  now  my  mother's  leuacy,  no  doubt  yoa  are  aware  her  codieU  it 
mere  vxute  paper^  therefore  yon  cannot  owm  a  receipt  with  unlawful  ctrnditions 
annexed ;  but,  to  save  us  all  trouble,  perhaps  you  will  send  me  a  copy  of  the  receipt 
you  will  require,  any  time  before  November  next,  as  I  can  then  consult  my  legal 
adviser." 

The  answer  of  the  Defendant,  the  executor,  was  as  follows "  I  am  not  inclined  to 
take  advantage  of  your  want  of  legal  knowledge,  though  your  confident  tone  is 
calculated  to  excite  such  an  inclination.  If  you  mean  to  consult  any  legal  adviser, 
yoa  had  better  do  it  now,  and  before  your  acceptance  of  your  mother's  legacy  has 
rendered  all  consulting  quite  useless.  Ask  him,  whether,  if  a  codicil  to  a  will  directs 
tiiat  a  l^ntee  shall  mease  an  actual  debt  owing  to  t^e  legatee  by  some  [446]  other 
person,  tne  mere  acceptance  of  the  legacy  would  not  e^toally  bar  the  I^^tee's 
right  to  the  debt.  Then  ask,  whether  toe  same  ocnuequence  would  not  follow,  if  iJie 
•codicil  directed  a  release  of  certain  claims  (I  mean  real  claims  instead  of  a  debt),  and 
tiien,  whether  die  Imtee's  ri^t  would  be  at  all  strengthened  by  the  claims  being 
merely  imaginary.  I  say  nothing  about  the  respect  due  to  the  solemn  declaration  of 
j^our  mother's  wish  on  this  subject  I  am  willing  to  save  you  the  expense  of  a  deed 
4ii  release,  which  the  codicil  auUiorised  the  executors  to  require,  and,  therefore,  yoa 
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will  not  at  present  be  required  to  execute  such  a  deed.  The  codicil  uSm 
power  to  require  a  release,  at  any  time,  before  or  after  you  hare  tecam  dielni 
but  if  not  required  b^ore,  your  liability  to  pay  the  expense  of  it,  would  luA  m 
dear  as  it  is  now.  You  will  be  required  to  sign  the  conunon  |ninted  fonn  of  m 
obtained  at  the  Stamp  Office,  for  all  that  is  included  in  that,  and  a  commoD  reoe^ 
anything  more,  and  to  sign  a  statement  of  the  account  expressing  that  yoa  1 
examined  and  approve  of  it."  In  November  1844,  the  Plaintiff  having  full  koonrii 
of  his  rij^ts,  and  of  the  effect  of  accepting  the  gifts  under  bis  mothers  Till,  net 
from  the  Defendants,  F.  M.  Devey  and  F.  W.  Devey  her  executors,  who  woe 
executors  of  John  Salamun,  his  share  of  his  mother's  residuary  estate  ^  and  be  §i 
legacy  receipt,  in  the  ordinary  form,  for  the  same,  but  he  executed  no  relssae. 

Afterwards,  the  Plaintiff  instituted  this  suit  for  an  account  of  the  estate  cf 
first  testator  John  Daniel  Salamon,  and  (am<mg8t  other  ipecial  relief)  ma^ 
charge  the  esttMie  of  John  Sidamon  with  the  profits  made  in  his  toade  by  tits  « 
meot  of  the  first  testator's  money  therein. 

[447]  Mr.  Turner  and  Mr.  J.  H.  Palmer,  for  the  Plaintiff.  John  SsliM 
executor,  having  employed  the  testator's  assets  in  his  business,  became  Hit 
account  for  the  profits  made  thereby.  This  principle  is  now  clearly  estaU 
Docker  v.  Srnnes  (2  Myl.  &  K.  665),  Wedderbvm  v.  WeddeHmm  (2  Keen,  722,  i 
Myl.  &  Cr.  41),  WiUeU  v.  Blmfard  (1  Hare,  263). 

Secondly.  The  Plaintiff's  right  is  notdf^eated,  either  by  the  codicil  to  lusiii 
will,  or  by  anything  which  has  since  tsiken  place.  The  effect  of  the  codicil  ii  i 
create  a  condition,  but  to  declare  a  mere  prohibation,  and  there  being  no  gift  0 
is  insufiKciuit  to  work  a  forfeiture^  It  is  tn  terroretn^  similar  to  a  (xvhibition  ■ 
alienation  or  against  marriage  without  consent  and  is  unavailabla  If  it 
amounted  to  a  oondition  it  would  be  void,  as  it  tends  to  oust  the  Jufisdietioi  \ 
Court,  and  to  prevent  its  affording  relief  in  a  case  of  breach  of  trust. 

Thirdly.  No  delay  or  ZocAes  is  at^butable  to  the  Plaintiff ;  he  was  juitified 
filing  his  bill  until  after  the  death  of  the  tenant  for  life,  Mekrtens  v.  Ai^drtxt  (S 
72);  and  as  his  interest  was  contingent,  he  might  have  l<»t  his  costs  byi) 
earlier  to  the  Court;  Hay  v.  Bowm  (6  Bcav.  610). 

Mr.  Kindersley  and  Mr.  Hallett,  for  the  principal  Defendants,  admitted  th 
Plaintiff  was  not  barred  by  the  lapse  of  time,  but  contended  that  he  was  only  M 
to  the  common  accounts  of  the  estate.  They  insisted,  that  the  codicil  imposed  1 
Plaintiff  a  binding  condition,  and  that  if  he  thought  fit  to  elect  to  take  [4ti] 
the  will,  the  condition  was  perfectly  effective  in  law ;  Taylor  v.  PopKmn  (I  fiia 
168),  Vffnum,  v.  Bethell  (2  Eden,  110),  v.  WM  (1  P.  Wms.  132).  n« 
Plaintiff  having  deliberately  accepted  the  ben^ts  under  his  mother^s  will,  vil 
notice  of  the  consequences,  and  irfter  having  been  advised  by  her  execotm  1 
accept  the  bequests  without  advice,  was  bound  to  perform  the  condition,  sad 
not  now  renounce  the  gift  coupled  with  the  oondition ;  AUomof-Gmer^  v.  1 
Hogpital  (3  Bro.  C.  C.  166,  and  1  Russ.  &  Myl.  626),  Mesaeuffer  v.  Ath 
Russ.  478). 

That  though  the  Plaintiff  pretended  that  he  had  recently  discovered  tiie  bni 
trust,  yet  it  was  evident  that  he  had  had  notice  of  it  before  1818,  when  be  m 
to  John  Salamon  in  the  business,  and  had  access  to  the  books,  in  which  it  tgf 
and  that  it  was  clear  from  bis  own  letters,  that  he  had  notice  in  1834,  for  ke  I 
expressly  complained  of  these  very  breaches  of  trust 

That  though  the  Phiintiff  had  executed  no  release,  still  he  was  equally  bM 
the  aceejManoe  of  tiie  benefits  under  his  mother^s  will,  evidenced  by  the  naif 
on  the  occasion. 

Mr.  Beavan,  for  the  Defendant  Boee. 

Mr.  Turner,  in  reply. 

KnatchbuU  v.  Fmrahead  (3  Myl.  &  Cr.  122),  was  also  cited. 

[449]  The  Master  of  the  Bolls  [Lord  Langdale].   I  cannot  assame  di 
Plaintiff,  who  was  a  clerk  in  the  business,  and  bad,  prorably,  access  to  tbe  boiM 
therefore,  notice  of  the  breach  of  trust  now  compwined  of ;  but,  it  u  {Hored, 
own  letters,  that  he  had  notice  in  1834.    He  does  not  appear  to  have  on* 
complaint,  during  the  life  (rf  John  Salamon.   After  his  death,  he  diadossd  lui< 
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[  dmatened  litigatioD,  and  this  appears  to  hare  induced  his  mother  to  make  this 
iaiL 

lira.  £^  died  in  November  1843,  and  the  contents  of  her  codicil  was  immediatelr 
Wimiiwrt<d  to  him.  The  executors  oould  only  get  complete  indemnity  through 
tCoart,  and  they  mi^t^  at  the  ezjpenae  of  the  estate,  have  imtituted  a  suit  for 
t  purpose ;  and  they  might  have  also  insisted  on  a  release  from  the  Plaintiff ;  but, 
kig  for  die  benefit  of  the  estate,  and,  to  avoid  the  expense,  they  refrained  from 
iig  so.  If  ever  a  warning  were  necessary  to  executors,  they  would  find  it  in  the 
trfol  return  made  by  this  Plaintiff.  He  says,  "  You  omitted  to  require  a  release 
k  me,  though  authorised  so  to  do  by  my  mother's  will,  and,  therefore,  I  am  entitled 
nwecute  thiB  claim  against  you,  though  your  omission  was  to  save  me  expense." 
it  appears  that  the  !^intiff,  having  full  knowledge  of  the  codicil,  and  of  the  effect 
1^  having  been  desired  to  act  under  legal  advice,  and  having  had  from  August  to 
bmber,  for  the  purpose  of  taking  tlut  advioe,  deliberately,  in  November,  takes 
money  under  his  mother's  will,  and  signs  the  receipt  for  it.  The  question  is  not 
todi,  whether  the  prohil^tion  itself  will  have  the  operation  of  barring  the  Plaintiff, 
[whether  the  receiving  the  benefita  under  the  will,  knowing  the  [46m  prohibition, 
[sot  the  effect  of  preventing  him  prosecuting  this  suit^  for  the  spedM  relief  which 
kov  asks :  Uiat  is,  whetiio*  haviDg  deliberatew^  accepted  the  numey  he  oug^t  not 
»  considered  as  having  waived  Uiat  part  of  the  uaim  which  he  endeavours  to 
loe  by  this  bill. 

He  may  be  entitled  to  the  common  accounts ;  but  the  only  question  is,  whether 
•  to  have  any  special  directions.    I  will  look  into  the  case. 

&s  to  the  case  of  JFedderbum  v.  ffedderbum,  which  has  been  alluded  to,  I  think 
Draetical  working  of  that  decree  is  enough  to  make  any  prudent  man  startle. 
my  28.  The  Mastkr  of  trs  Roli^  [Lord  Luigdale].  In  this  ease,  I  have 
■dtted  the  codicil  to  the  will  of  Mrs.  Egg,  and  the  several  cases  cited,  and  also 
tae  <tf  TaitenaU  v.  Howell  (2  Mer.  26),  and  I  am  of  opinion  that  the  codicil 
kinti^  expresses  a  condition,  soeh  as  this  Court  will  give  effect  to.  I  think  that 
ntntil^  havinff  accepted  tiie  benefits  given  by  the  will  of  his  motiier,  is  bound 
lbs  condition  tiiereby  imposed  on  him,  and  is  not  enfcitied  to  make  any  elaim 
the  estate  of  John  Sautmon,  in  respect  of  bis  employing  the  assets  of  John 
fel  SaUmon  in  the  trade  he  carried  on  from  1811  to  1818. 
I  think  it  rights  therefore,  to  direct  the  common  accounts  to  be  taken  of  the 
te  of  John  Daniel  Salamon,  and  I  must  dismiss,  with  costs,  so  much  of  this  bill 
)du  for  the  special  accounts  and  enquiries. 


[461]   In  re  LLom   /ufy  29, 1847 ;  Maif  G,  1848. 

:  wder  on  a  solicitor  for  payment  to  his  client  of  a  sum  found  due  on  taxation, 
j^niree  personal  service ;  out  it  appearing  that  the  solicitor  absented  himself  to 
raid  sernee,  an  order  for  substituted  semoe  was  made. 

ffpjMi  a  taxation,  the  Taxing  Master  certified,  that  a  sum  of  XS96  was  due  from 
bwdtor  to  bis  client,  and  on  the  2d  of  November  1847  the  solioitor  was  ordered 

E the  amount,  on  or  before  the  12th  of  November.(l)    Being  unable  to  serve 
Hcitor  personally,  with  the  order,  it  was  left  at  bis  office. 
Kr.  Boupell  now  moved  for  the  four<lay  order. 

Fhs  Mastkr  of  ths  Rolls  said  it  was  necessary  to  shew,  that  there  had  been 
naod  ud  a  personal  service  of  the  order,(2)  and  refused  the  motion. 
Utervards,  on  the  6th  of  May  1848,  it  appearing  that  the  solicitor  had  given  up 
Iwelling-houBe,  and  absented  himself  from  his  office  to  avoid  service  of  the  order, 
Master  (rf  tiie  Bolls  made  an  order  for  pajrment,  within  ten  days  after  servioe, 
tiut  service  at  the  office  should  be  good  service. 

n  Blake  and  Ymmg,  9  Beav.  209;  /»  re  LowU,  9  Beav.  882;  /n  n  Taylor, 
i>  231 ;  Ord.  Can.  167. 

m  1  Tmner  &  Ven.  Pr.  (6th  ed.)  863;  1  Newland's  Pr.  (3d  ed.)  638;  Yoang  v. 
OM,  2  Boss.  265,  and  Smitih'a  Handbook,  46. 
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[4B2]   VzRNON  V.  Thellusson.   Juiy  29,  1847. 

In  a  creditor's  suit^  an  ^pHoataoa  to  oonfirm  absolute  the  Ifastw's  rmwt  of  best 
purchaser,  made'  hy  consent  before  the  expiration  oi  the  time  limited  by  the  order 

ftui,  refused. 

This  was  a  creditor's  suit.  The  Master  having  made  his  rep(»t  of  the  best 
purchaser,  an  order,  of  course,  was  made,  on  tfae  21st  of  July,  to  confirm  it^  "  anless 
the  purcluser,  having  notaee,  should,  on  the  first  general  motion  day  whkdi  should 
happen  next  after  tiie  expiration  of  seven  days  from  suoh  notiee,  shew  nnto  tiw  Cooit 
good  cause  to  the  contrary." 

Before  the  time  so  fixed  bad  exjnred, 

Mr.  J.  Kendall  moved  to  make  the  order  abeolnte  hy  eonsenti  to  avoid  the  delay  . 
which  would  occur  by  the  Long  Vacation ;  bnt 

The  Master  of  the  Rolls  declined  making  the  order,  observing  that  it  would 
preclude  parties  applying,  within  the  time  limited,  to  open  tiie  biddings.  (See 
JtoberUoH  v.  SkeUan,  10  Beav.  197.) 


[4S8]  OuaiLKT  «  Amstbuthxb.  Marek  0,  6,  9,  }8i7. 
[See  ScberiiM  y.  Broadbaii,  1883,  8  App.  Gas.  815.] 

A  testator  devised  all  his  real  property  to  trustees,  upon  trusty  in  the  first  places 
subject  to  the  payment  of  his  funeral  expenses,  of  any  debts,  and  of  the  annuities 
«id  pecuniaiy  legacies  thereinafter  bequeathed,  for  hie  son  for  Ufe^  &c,  &c  And, 
,  after  giving  certain  annuities  and  le^usiesi  and  after  giving  his  furniture,  wine^ 
and  stores  to  his  wife  for  life^  and  ao  annuity  of  £440  out  of  his  rod  and  perstnuU 
estate,  he  bequeathed  to  his  son  "all  his  personal  ivoperty,  after  his  mother's 
decease,  except "  some  plate.  Held,  that  the  personal  estate  was  not  exonerated 
from  the  payment  of  the  debts.  Sec 

Trustees  authorised  to  lay  out  trust  money  in  the  public  funds  or  on  mortgage, 
invested  it  on  a  mortgage.  The  mortgage  was  paid  ofl;  and  the  amount  was 
received  by  the  tenant  for  life,  who,  contrary  to  the  trusts,  invested  it  in  real 
estate.  Held,  that  the  eesivi  que  trusts  had  the  option  of  charging  the  tenant  for 
life,  either  with  the  sum  sterling  received,  or  with  the  amount  of  3  per  cents, 
whieh  might  have  been  purobased  timewidi  at  tiie  time  the  Invaoh  of  teust  was 
committed. 

A  testator,  alter  reciting  inaoeurately  that  his  wife  was  entitied  for  life  to  £39,000 
settled  on  bis  marriage,  which  he  stated  would,  at  4  per  cent.,  yieM  £1560,  dir^ted 
his  trustees  to  add  an  uinnity  of  £440  to  raise  his  wife's  jointure  to  £2000.  Held, 
that  the  widow  was  entitled  to  have  her  annuity  made  up  to  £2000  at  all  events. 

A.  B.  inverted  a  sum  of  money,  which  was  subject  to  the  trusts  his  marriage  settie- 
ment^  in  the  purchase  of  a  real  estate,  and  he  added  a  sum  of  £600  ot  his  own. 
Held,  under  tne  oiroumstances,  that  he  had  devoted  this  sum  to  the  trusts  of  the 
settlement  for  the  benefit  of  the  parties  entitled  thereunder. 

A  library  of  books  held  to  pass,  upon  a  general  intention  that  tfae  testator's  house 
should  not  be  dismantled,  out  kept  up  tot  his  family. 

Sevwal  pmnts  arose  in  this  ease,  but  it  is  thought  more  convenient  to  report  them 
separately. 

The  case  was  argued  by, 

Mr.  Kindersley  and  Mr.  Sidebottom,  for  the  Plaintiff,  Sir  F.  A.  Gore  Ouseley. 
Mr.  Tinney  and  Mr.  Walpole,  for  the  widow. 
Mr.  Turner  and  Mr.  Rasch,  for  the  dan^^ters. 
Mr.  Kyle,  for  the  trustees. 
Mr.  Emdersley,  in  reply. 
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The  material  cinmnutancas,  as  to  the  first  point,  vere  as  follows : — The  testator. 
Sir  Gore  Ouseley,  Bart,  by  his  will  without  date,  exfa«8sed  himself  as  follows : — "  I 

«'t6  and  devise  all  my  roil  property  to  the  use  of  Sir  Balph  Anstruther  and  Sir 
'altw-B.  Farqufaar,  their  Jieirs  md  assigns,  upon  Uw  trusts  ndlowing,  namely,  upou 
tnut,  in  the  first  place,  subject  to  the  payment  of  my  funeral  esroenses,  of  any  debts 
unpaid  at  the  time  of  my  death,  of  my  oeloved  wife's  jointure,  as  hereinafter  specified, 
and  the  annuities  and  pecuniaiy  legacies  hereinafter  bequeathed,  in  trust  for  my 
belored  scm  Frederick  Arthur  <>ore  Ouseley  and  his  assigns  during  his  life,  without 
impeaebment  of  waste ;  and  after  his  deoease,  [464]  in  ta-ust  for  the  first  son  and  his 
male  issue  of  the  said  Frederick  Arthur  Gore ;  and  in  default  of  issue  male  of  the 
said  first  son,  in  trust  for  tJte  next  and  every  other  son  suooeseively,  according  to 
seniority  of  birth  of  the  said  Frederick  ArtJiur  Gore,  and  the  heirs  male  of  the  Irady 
of  each  son  in  strict  entail  (unless  my  said  trustees  to  this  will,  seeing  that  several 
latge  debts  to  me  owinj^  and  amoantins  to  upwards  of  X100,000,  still  remain  uni»id, 
they,  with  the  eonseut  of  my  said  son  Frederick  Artliur  Gore,  out  off  sooh  entail  to 
disembarrass  him  from  tJie  expense  of  so  large  an  establishment  as  the  house  and 
groonds  at  BaSi  Bam  Fsrk  require,  sell  the  estate  bdonging  to  me  in  Buckingham- 
shire, and  reinvest  the  amount  of  such  sale  in  purchase  of  land  elsewhere,  with  a 
smaller  house ;  such  land  when  purchased  to  be  equally  strictly  entailed  as  the  Hall 
Barn  Park  estate)."  "Ftiling  sirafa  issue,"  the  testator  devised  the  estate  in  manner 
therein  mentioned. 

He  then  bequeathed  some  legacies  and  winuities,  and  directed  £iiO  a  year  to  be 
paid  to  his  wife,  from  his  real  and  personal  estate  (the  clause  is  stated,  10  ^eav.  459)l 
and  he  {woceeded  in  the  following  words I  further  direct  and  wish  my  beloved 
wife  to  eonsider  Hall  Bam  Park  Souse,  garden,  furniture,  and  the  wines  and  stores 
in  it  as  appropriated  for  her  own  use,  for  her  life  or  untU  she  may  choose  to  resign 
it  to  my  son  Fredoiok  ArUtur  Gotc,  free  of  all  rent  or  hire,  so  as  to  make  her  income 
«{  £2M0  mon  ooosonant  to  my  tender  affeetioo  for  her,  and  more  suitaUe  to  her 
wuite  and  those  of  our  dear  children.  I  give  and  bequeaUi  to  my  beloved  son 
Frederick  ArUior  Gh>re  aU  mff  personal  property  for  his  absolute  use  after  his  mother's 
deoease ;  except  the  gold  enamelled  plate,  presented  to  me  by  His  late  Majesty  Fatoh 
All  Shidi,  King  of  PerBia,"  [466]  &c.,  whicn  he  directed  should  be  an  heirloom.  He 
appointed  the  trustees  his  executor& 

Under  this  disposition,  it  was  contended  by  the  son  that  the  testotor  had  given 
him  Uie  personal  estate,  exonerated  from  the  payment  of  his  debts,  legacies,  annuities, 
funeral  and  testementary  expenses,  which  were  a  primary  charge  on  the  real  estate. 

On  this  point  the '  following  authorities  were  referred  to : — Bridgman  v.  Dove 
<3  Atk.  201).  Sloani  v.  Hij^  H  Sim.  43),  Greene  v.  Greens  (i  Madd.  148),  MieheU  v. 
MidtOl  (5  Madd.  69),  Drwer  v.  Fmttd  (1  B.  <&  M.  681),  Joneg  v.  Brvee  (11  Sim.  221), 
Tower  t.  Lord  Boas  (18  Ves.  132),  SootU  v.  BUmdell  (1  Mer.  193),  Mr  t.  Iromtumger 
<2  Buss.  &  Myl.  531),  Baughton  v.  James  (1  Coll  26),  M'Clehnd  v.  Shaie  (2  Sch.  & 
Lef.  538),  and  see  Aldridge  v.  Lord  WaOseovH  (1  Ball  &  E  312). 

Thb  Mastbb  of  the  Rolls  [Lord  Langdale].  I  do  not  think  vou  can  collect 
from  this  will  anything  like  an  intention  that  the  personal  estete  should  be  exonerated. 
The  testator  devises  his  real  property  to  his  trustees,  upon  trust,  in  the  first  place, 
Mibfeet  to  &te  joaymeni  of  any  da4s,  and  the  annuities,  and  pecuniary  legacies.  This  is 
not  like  a  devise  of  real  estates  upon  trust,  to  sell  and  maiEe  such  payments,  followed 
by  a  specific  gift  of  all  the  personal  estete.  It  is  a  devise  subject  to  these  debts, 
whi<di,  before  the  act,  would  merely  have  thrown  upon  the  t&sl  estate  a  burthen 
which  would  otherwise  have  fallen  on  the  personal  estete  only. 

[466]  Then  follows  a  bequest  of  "all  his  personal  estate,"  except  the  gold  plate, 
after  the  death  of  the  widow.  What  did  he  mean  by  "all  his  personal  eetotel"^  He 
elearlv  did  not  mmn  everything  with  the  exception  only  of  uie  plate,  far  he  must 
have  had  regard  to  what  he  had  already  given  to  his  wife^  and  amongst  other  things, 
to  her  annuity,  which,  under  some  airounutanoes,  might  luve  exhausted  the  principal 
part  of  his  personal  estete. 

If  any  ambiguity  exists,  the  Court  must  look  at  the  intention  to  be  collected  from 
the  oUier  puts  of  the  will,  and  my  present  impression  is,  that  he  did  not  intend  to 
6x(merato  nis  personal  estate  from  his  debtSi  so  as  to  charge  them  exclusively  on  the 
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real  estate.  Howerer,  I  vill  look  at  the  aathorities  oited,  and  if  I  alter  my  opinion 
I  vrill  eKpress  it. 

JfonA  9.  Thx  Mastxb  of  thk  Bolia  [Lord  Langdale].  I  see  no  rea«m  to  alter 
the  opinion  I  hare  already  expressed ;  tiiat  tiiere  is  not,  on  this  will,  sufficient  to 
exonerate  the  personal  estate.  From  ti»  gmeral  scope  oi  Hw  will  I  ooUeiA  an 
intentiffli  to  the  contrary. 

Another  point  arose  under  the  following  circumstances : — A  part  of  the  money 
subject  to  the  testator's  settlement  was  sold  out  of  the  funds,  and  the  produce^ 
[467]  being  £26,947,  invested  upon  mortgage  in-  tho  names  of  the  trustees.  In 
December  18S2  the  amount  was  received  by  Sir  G.  Ouseley,  the  tenant  for  life,  and 
was  by  him,  contrary  to  the  trusts  of  the  settlement  (which  authorised  the  investment 
in  the  public  or  Parliamentary  funds,  pr  real  securities,  and  authorised  part  only  to 
be  laid  out  in  real  estate,  but  with  the  consent  of  his  wife,  which  had  not  been 
obtained),  immediately  applied  in  part  payment  of  the  purchase-money  of  a  property 
purchased  by  Sir  Q.  Ouseley  in  his  own  name,  called  the  Hall  Bam  Park  estate. 
The  question  was,  upcm  what  principle  the  estate  (rf  G.  Ouseley  was  to  be  chai;ged 
for  this  sum.  The  Master  fonnd  that  he  was  liable  to  aooonnt  for  XS1,108  oraiBols^ 
being  the  unonnt  which  £36,947  would  have  have  ponduued  in  Decmnber  1833^ 
when  it  was  misapplied. 

The  Plaintiff  contended  that  this  sum  of  £31,108  consols  ought  to  be  ocmsiderad 
as  reconverted  at  the  death  of  the  testator,  when  consols  were  at  lOOi. 

The  daughters  contended  that  the  testator  was  liable  only  for  uie  sum  sterling 
originally  received  by  the  testator. 

On  the  one  hand,  it  was  argued  that  the  money  received  in  respect  of  the  mort- 
gage ought  to  have  been  invested  either  in  stock  or  on  mortgage.  That  a  Ixreach  ci 
trust  had  been  committed,  and  if  the  eesttti  que  inutg  were  to  seek  relief  against  the 
trustees,  they  would  be  entitied  to  the  option  of  having  a  reatitotioa  in  stock  or 
money ;  and  that  theref(»«  the  testator,  who  had  recdvea  the  nKmey,  with  notice  of 
the  trust,  was  liable  to  the  same  extent  as  the  trustees  wonld  be. 

[408]  On  the  other  hand  it  was  argued,  that  as  there  waa  an  o^on  of  investing 
the  money  either  in  stock  or  on  mortgage,  it  was  sufficient  to  satisfy  the  trusts  to> 
have  the  money  itself  forthcoming.  It  was  said  that  there  was  a  difference  of  o;nnion 
on  this  point ;  Sir  J.  Leach  and  T.-C.  Wigram  being  opposed  to  Lord  Giffoiu  and 
the  Master'of  the  Eolls.  It  was  also  argnwl  by  Mr.  Turner,  that  no  party  taking  an 
interest  under  the  testator's  will  could  dispute  the  statement  therein  made  by  the 
testator,  that  the  money  had  been  invested  *'  in  part  purchase  of  the  Hall  Batn  Park 
estate  in  1832"  (see  this  clause  of  tiiis  will,  page  460),  and  treat  it  as  a  stock 
investment. 

On  this  point  the  following  authorities  were  cited : — MarA  v.  Hvmier  (6  Hadd. 
296),  Eoddey  v.  BatKhck  (1  Russ.  141),  BeVamy  v.  /or«s  (3  Beav.  p.  319),  WaiU  y, 
Oirdlesitme  (6  Beav.  188),  Price  v.  Blakamre  (6  Beav.  607),  Ames  v.  Parkuaim(7  Beav. 
379),  Shq^erd  r.  Mmh  (4  Hare,  600),  MUner  v.  MUmer  (1  Yes.  sen.  106),  Trevor  r. 
Trevor  (6  Buss.  34). 

The  Master  of  the  Bolls  [Lord  Langdale].  If  the  point  which  has  been 
argued  by  Mr.  Turner  can  be  sustained,  namely,  that  the  frame  of  the  will  is  such, 
that  the  parties  entitled  under  it  must  either  adopt  the  statement  as  to  the  invest- 
ment, or  renounce  the  benefits  under  it,  the  case  would  be  relieved  from  every 
difficulty. 

If  not,  the  question  remains,  to  what  extent  is  the  estate  to  be  charged  t  I  still 
think,  that  where  an  [469]  option  is  given  to  invest  either  on  mortgage  or  in  the 


msAh'  que  iru^  has  a  right  to  select  that  investment  which  would  be  moat  advantageous 
to  him.  It  is  not,  I  conceive,  for  Uie  tnutee,  who  has  done  the  wrong,  to  exercise 
an  option,  so  as  to  efaarge  himself  in  the  least  prejadicoal  mod^  St  there  is  a 
difference  of  (^nion  on  the  point,  I  regret  that  it  has  not  been  taken  befmn  the 
Lord  Chancellor. 

In  the  absence  of  higher  authority,  I  cannot  deviate  from  my  former  decisions ; 
and  this  case  taust,  therefore,  depend  on  the  argument,  tAat  the  devisees  are  boond 
by  the  statement  contained  in  the  testator's  will.   I  will  o(»isider  it. 


funds,  and  the  trustee. 
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UareA  9.   The  Mastsr  of  TBS  BOLLS  held        the  estate  vnu  liable  for  the  . 
£31,108  consols,  and  directed  a  reference  to  awertain  tiie  value  thereof,  as  on  the 
present  day  (9th  Afaroh  1647). 

The  next  question  arose  on  tiie  following  cUuse  of  the  will : — 
"3.  With  the  liraitod  means  to  which  my  f(»tune  has  been  reduced,  by  the 
failure  in  the  first  place  of  Joee|^  Queiroe,  tbc,  I  r^eret,  most  deeply,  that  I  cannot 
add  to.  the.  jointwe  allotted  to  my  beat  beloved  w^e,  H,  G^rstna,  in  our  marriage 
settlement,  in  the  manner  [460]  which  I  had  intended  before  thoae  losses  occurred. 
It  was  my  wish  at  least  to  nave  doubled  it,  and  Gkxl  knows,  that  the  non-fulfilment 
of  that  wish  does  not  arise  from  any  diminution  of  my  tenderest  affection,  ever  since 
our  happy  union,  &c.  It  will  be  seen,  by  our  marriage  settlement,  that  she  is 
entitlea  for  life  to  the  interest  of  the  following  sums  for  ner  jointure,  viz.,  X30,000 
settled  by  me,  and  £9000  settled  by  her  father,  the  whole  of  which  was  invested  in 
part  purchase  of  the  Hall  Bam  Park  estate  in  1832.  This  sum  of  £39,000  at  £4  per 
cent,  interest,  would  yield  mv  beloved  wife  an  annuity  only  of  £1B60, 1  therefore 
direct  my  trustees  to  add  to  uie  above  uinuity  the  aum  of  £440  per  annum,  from  my 
real  and  personal  estate,  so  as  to  raise  her  jointure  thus  to  £2000  per  annum." 
The  testator  also  expressed  himself  as  follows : — 

"  I  further  direct  and  wish  my  beloved  wife  to  consider  Hall  Bam  Park  house, 
garden,  furniture,  and  the  wines  and  stores  in  it,  as  appropriated  for  her  own  use,  for 
her  life,  or  until  she  may  choose  to  resign  it  to  my  son,  Frederick  Arthur  Gk>re,  free 
of  all  rent  or  hire,^  as  to  make  her  income  of  £2000  more  consonant  to  my  tender 
affection  for  her,  and  more  suitable  to  her  wants  and  those  of  our  dear  children." 

The  representation  of  the  testatOT,  of  his  having  settled  £30,000,  and  of  his  wife's 
father  having  settled  £9000,  was  inaccurate ;  the  fact  being,  that  Sir  O.  Ouseley  bad 
settled  £33,264  consols  of  the  then  value  of  £30,000,  and  had  given  his  post  obit  bond 
for  £10,000 ;  and  his  wife's  father  had  settled  £10,000  i-educed,  of  the  then  value  of 
£6000,  and  these  sums,  with  the  exception  of  tiie  £10,000,  had  been  add  out,  and 
the  woduoe  invested,  as  before  stated. 

[481]  The  question  arising  under  thisse  circumstanoes  was,  whether,  in  the  event 
of  ute  £440  being  insufficient,  with  the  interest  on  the  bust  funds,  to  make  up 
£2000,  Lady  Ouseley  was  entitled  to  have  the  £440  increased,  so  as,  in  all  events, 
to  secure  her  £2000  a  year.  It  was  stated,  that  she  did  not,  in  any  event,  require 
more. 

As  to  this  it  was  said,  that  there  was  a  mere  misdescription  of  the  funds,  and  a 
miscalculation  as  to  the  amount  of  interest  which  it  would  produce,  and  that  this 
would  yield  to  the  testator's  anxious  intention  to  provide  for  his  widow  an  income  of 
£2000  a  year.  MUner  v.  Milner  (1  Yes.  sen.  106J,  Trevor  v.  Trevor  (6  Russ.  24),  and 
3  Swinburne  on  Wills,  890  (7th  ed.),  were  cited  <m  this  point;  and  see  Jordan  v. 
ForUsew  (10  Beav.  209). 

Thx  Mastvb  of  the  Bol[£  held  that  the  widow  was  entitled  to  aiuAi  an  annuity 
as  with  the  interest  would  yi^  £2000  a  year. 

Bv  the  marriage  settlement  of  the  testator,  dated  in  1806,  £33,264  3  per  cent 
consols  were  settled  on  certain  trusts  for  the  husband,  wife,  and  children  of  the 
marriage;  and  the  settlement  contained  a  power  to  lay  it  out  in  the  purchase  of 
lands. 

In  1807  a  part  of  this  sum  was  sold  out,  and  the  produce,  together  with  £500, 
belonging  to  the  husband  and  not  subject  to  the  trusts  of  the  settlement,  was  laid 
out  in  the  purchase  of  a  real  estate  called  Claramont.  [4621  This  estate  was  con- 
veyed to  the  trustees  of  the  settlement,  but  no  notice  appearea  to  have  been  taken  of 
the  fact^  that  part  of  t^e  purchase-money  had  been  advanced  b^  the  husband. 

Upon  the  death  of  the  surviving  trustee,  a  suit  was  instituted  to  appoint  new 
trustees;  and  by  the  decree  made  in  1830,  reciting  the  settlement  and  purchase-deed 
of  1807,  it  was  referred  to  the  Master  to  appoint  new  trustees ;  and  it  was  ordered, 
that  the  estate  should  be  conveyed,  which  was  done  accordingly.  The  Claramont 
estate  was,  in  1834,  sold,  and  the  produce  received  by  Sir  G.  Ouseley. 

Nothing  more  appeared  to  have  been  done  as  to  the  sum  of  £500,  and  these  facts 
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being  ondispated,  a  qneitaon  aroM  m  the  death  of  1^  Owe  Oiuel^  in  184^  i^ether 
the  £600  beloiued  to  his  estate  and  whether  he  had  My  lien  or  olaim  in  respect 
thereof.  The  Blaster  found  that  his  estate  was  entitled  to  ue  £600  and  interest,  bat 
exceptions  were  taken  to  hie  report 

The  MAfiTXB  OP  the  Kolu.  I  am  (rf  opinion  that  the  testator  devoted  this  sum 
of  £600  to  the  trusts  of  the  settlement  It  was  an  advanoement  to  the  parties 
entitled  under  it.  In  a  case  like  this,  where  the  father  of  a  family  makes  a  purchase 
for  the  purposes  of  his  marriage  settlement,  I  should  require  veiy  strong  evidence  to 
shew  that  he  did  n<^  intend  it  for  the  ben^t  of  all  parties  entitled  under  it 

Another  question  arose,  whether  under  the  gift  to  Lady  Ouseley,  tiie  testator's 
libnuy,  of  3600  volumes,  passed.  On  this  point  ComewaU  v.  (hnuwaU  (12  Sim. 
p.  303),  Porter  v.  Tewnay  (3  Ves.  311),  Cfrmaone  v.  Anirobw  (6  Rosa  312),  and  Soon 
V.  Comforth  (2  Ves.  sen.  277)  were  cited. 

Thb  Master  of  the  Bolls  held  they  did,  not  from  the  force  of  any  particular 
word  in  the  gift,  but  from  an  apparent  intention  on  t^e  will,  t^t  the  house  should 
not  be  dinnantied  but  kept  as  a  reaideDoe  toe  his  widow  and  diiklren. 


[463]  Brandon  v.  Woodthorpe.   Majf  26,  1847. 

Gift  to  a  lady  for  life,  and,  after  her  death,  amongst  all  her  ohildrea  "  which  should 
be  living  at  her  death,"  and  if  but  one,  to  such  only  child,  such  shares  to  become 
vested  interests  at  twenty-one.  The  lady  being  six^-three,  and  desirous  of  giving 
up  bar  life  interest^  she  and  her  children,  all  of  whom  had  attained  twenty-<HM^ 
presented  a  petition  for  parment  to  the  children.  One  of  the  children  waa  a  fern 
mat  The  Conrt  dedined  making  the  order. 

The  testator  made  a  bequest  (which  now  consisted  of  £472  3  per  cent  standing 
in  Court)  to  Sarah  Brandon  for  life,  and  from  and  after  her  death,  "  upon  trust  to 
pay,  transfer,  and  divide  "  it  "  unto  and  among  all  and  every  the  children  of  his 
daughter  Sarah  Brandon,  which  should  be  living  at  the  time  of  her  death,  share  and 
share  alike ;  and  if  there  should  be  but  one,  then  to  such  only  child*  such  shares  to 
become  vested  interests  in  the  said  children,  respectively,"  as  and  when  they  should 
respectively  attain  the  age  of  twenty-one  years. 

Sarah  Awidon  was  now  a  widow,  and  was  sixty-three  years  old.  She  had  eight 
chOdren,  all  of  whom  had  attained  twenty-one,  and  amongst  them,  a  daughter  Helen, 
DOW  the  wife  of  James  Agnew. 

[461]  Sarah  Bruidon,  together  with  her  children,  presented  a  petition,  statii^ 
that  she  was  desirom  of  giving  up  her  life  interest  in  tiie  said  sum  of  £472,  in  favour 
of  her  children  and  praying  that  that  sum  might  be  sold,  and  the  produce  divided  in 
eighths  among  her  onildren. 

Mr.  Turner  and  Mr.  P.  Le  Neve  Foster,  in  support  of  the  petition.  The  widow 
beine  sixty-three,  the  Court  will  act  on  the  presumption  that  she  will  have  no  more 
chilctr6n.(l)  As  to  the  interest  of  Mrs.  Agnow  the  married  woman,  they  cited 
Doswell  V.  Earle  (12  Yes.  473),  where  £600  was  bequeathed  to  the  testotor's  wife  for 
life,  with  remainder  to  Jenny  Doswell  and  anotiier ;  Jenny  and  her  husband,  during 
the  life  of  the  widow,  obtained  payment.  Her  husbfind  having  died  in  the  life  of  the 
widow,  Jenny  filed  a  bill  against  the  executors,  insisting  that  the  payment  to  her 
.husband  was  an  anticipated  and  unauthorized  payment,  but  the  bill  was  dismissed. 

The  Master  of  the  Bolls,  after  stating  that  his  difficulty  arose  from  Mrs. 
Agnew  being  a  /sine  covert,  defined  making  the  order.(2) 

(1)  Leng  v.  Hedges,  Jaool^  686,  where  the  age  was  sixty-nine ;  Fraser  v.  Fraser, 
Jacob,  686,  note,  where  tiie  age  was  fifty-five;  Brown  v.  Fringle,  4  Hare,  124,  where 
the  age  was  sixty-six ;  and  see  Pajfiu  v.  Long,  cited  in  De^is  v.  OokUdumMU,  19  Ves. 
p.  671. 

(2)  See  IThittle  v.  Hennmg,  M.  R.,  March  1848,  11  Beav.  222,  which  case  is  now 
standing  for  judgment  before  the  L.  C. 
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[466]   Wood  v.  Thi  Mabquis  of  Londondirry.   Jwu  10,  U,  Jvfy  12,  1847. 

[a  G.  16  L.  J.  Ch.  460;  12  Jur.  735.] 

Lands  were  subject  to  a  lease  of  a  way-leave  at  a  certain  rent  for  sixty-three  years, 
vhioh  the  lessee  had  the  power  <a  determining.  The  land  and  rent  were  sold 
separately  by  auction  in  two  lote^  and  were  purchased  by  two  different  persons. 
Alter  some  time,  the  purchaser  of  the  land  entered  into  an  arrangement  with  the 
lessee,  to  put  an  end  to  the  lease,  and  entered  into  a  different  one,  in  order  to 
defeat  the  right  of  the  purchaser  of  the  rent.  Held,  that  this  was  contrary  to 
equity,  and  the  right  of  the  purchaser  of  the  rent  was  made  good  out  of  the  new 
oontoiet 

By  articles  of  agreement,  dated  in  1823,  John  Hutton  agreed  to  grant  to  the 
hfarquis  of  Londonderry,  a  way-leave  from  his  collieries  over  the  Wardenlaw  and 
Deaunouse  fanns,  for  a  term  of  sixty-three  years,  from  May  Day  1823,  at  a  rent  of 
j£400  a  year,  and  £3  an  acre  to  the  tenants  of  the  estate  for  the  ground  damage  in 
makinff  the  road.  And  "the  lessee  was  to  be  at  liberty  to  give  up  at  the  end  (a  any 
year  of  the  term,  on  giving  twelve  months'  notice." 

The  property  was  copyhold,  held  under  the  See  of  Durham,  and  liorace  to  demise 
could  not  be  obtained  for  a  longer  period  than  twenty-one  years. 

The  road,  called  the  Seaham  luiilway,  was  aocoraingly  made  over  this  and  other 
jffoperty,  but  no  lease  had  been  granted  at  the  death  of  Hutton. 

In  1828  Hutton  died,  and  a  suit  being  afterwards  instituted  for  the  administratioD 
of  his  estate,  a  lease  was  granted  to  the  Marquis  of  Londonderry,  under  the  direction 
of  the  Court,  for  the  term  of  twenty-one  years,  from  the  13th  of  May  1823;  aad  the 
kaM  contained  a  power  to  the  lessee  of  surrendering  his  lease  at  the  end  cl  any 
one  year  of  the  term,  upon  giving  twelve  months'  notice  in  writing  to  the  persons 
entitled  to  the  rents  of  the  lands  over  which  tiie  wayJeave  extended.  The  lease 
recited  the  agreement  for  a  lease  for  sixtv-three  years,  and  though  it  oontained  no 
eovenant  for  [466]  renewal  at  the  end  of  twenty-one  j^ears,  so  aa  to  ocmiplete  the 
sixtr-three  years,  yet  there  appeared  to  have  been  no  waiver  of  the  right 

Huttoa's  property  was  sold  bv  auction  in  the  suit.  Lot  U,  consisting  of  the 
'Wardenlaw  farm,  was  purchased  by  the  Defendant  Oregson ;  and  as  to  this  lot,  the 
particulars  of  sale  stated  as  follows -"The  purchaser  of  this  lot  is  to  take  the  same 
subject  to,  and  will  be  entitled  to  the  benefit  of,  the  reservations  and  covenants 
contained  in  the  lease  of  the  Seaham  Railway,  so  far  as  the  same  relates  to  the 
property  comprised  in  this  lot,  or  to  the  tenants  or  occupiers  thereof ;  inU  the  vgiidon 
reserve  for  sate,  by  separate  lot,  the  rent  reserved  for  vmy-leave  by  the  said  lease." 

Lot  12  was  purchased  by  the  Plaintiff,  and  was  described  as  follows : — "Lot  12. 
The  annual  sum  of  £182,  part  of  the  yearly  rent  of  £400,  paid  by  the  Marquis  of 
Londcmderty  for  way-leave,  for  the  produce  of  hu  oolJieries,*  over  the  Wardenlaw 
farm.  Lot  11,  and  part  of  the  Deanhouse  farm,  Lot  7,  and  secured  by  a  lease  granted  to- 
him  in  1832,  for  a  term  of  twenty-one  years,  commencing  the  13th  day  of  May  1823. 
The  lessee  has  a  power  of  determining  the  lease  at  the  end  of  any  year  of  the  term,  on 
giving  twelve  months'  notice ;  and  in  the  said  lease  is  ccmtained  a  recital  of  an  agree- 
ment for  two  further  twms  ci  twen^-cme  years  each,  making  die  fuU  term  cf  sixty- 
three  years." 

At  the  end  of  the  conditions  of  sale  there  was  a  note  or  statement  as  follows : 
"  The  leases  of  the  way-leaves  referred  to  in  the  foregoing  particulars  will  be  produced, 
and  may  be  inspected,  at  the  time  of  sale." 

The  Wardenlaw  farm  was  conveyed  to  the  Defendant  Gregson,  and  the  £182  a 
year  was  assigned  to  the  [46^  Plaintiff,  for  the  residue  of  the  term  of  twenty-one 
years  grantea  by  the  lease,  "  ana  also  during  the  said  two  further  terms  of  twenty-one 
years  menti<med  in  the  same  lease,  so  as  to  make  up  the  full  tenn  oi  sixty-three  years 
contracted  for  by  the  artieles  of  agreement,"  and  the  assignment  was  made  subjeot  to 
the  power  to  the  marquis  to  determine  tiie  lease. 

The  lease  for  twenty-one  years  expired  on  the  13th  of  May  1844,  and  Gregson 
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obtained  a  Uoenoe  to  demise  to  the  Marquis  of  Londonderry  for  a  fartber  term  of 
twenty-one  years.  On  tbe  23d  of  Biay  1844  he  entered  into  an  agreement  with  the 
Ha^uis  oi  Londonderry  for  granting  "a  renewed  lease  of  way-leave"  over  the 
WaTa(nila>w  farm  for  sixty-three  yean,  for  all  ooals  and  other  mineral  prodoce,  by 
whomsoever  and  out  of  whatsoevn  0(dli^es  wnraght,  and  also  for  colliery  and 
harbour  matwialb,  Abd  Usr  goods,  merdbaudise,  and  genend  tnflte  indoding  pcssengen. 
The  oertain  rent  was  fixed  at  £262  per  annum,  for  tihe  privily  of  leamng  2fi0,000 
chaldrons  of  coals  (5S  ewt  each),  and  a  tentale  rent,  after  the  same  rate,  was  to  be 
paid  for  all  coal>  led,  exceeding  such  annual  quantity ;  colliery  and  harbour  materials, 
goods,  merchandise,  and  general  traS&c  to  go  rent  free.  The  lessee  was  to  have  liberty 
to  terminate  tbe  lease  at  tbe  end  of  the  10th,  or  any  subsequent  year  of  the  term,  on 
giving  twelve  months'  notice.  The  existing  agreement,  dated  8th  May  1823,  entered 
into  by  Hutton  for  granting  a  way-leave  to  the  said  marquis  over  the  lands  above 
mentioned,  and  other  lands  for  a  term  of  sixty-three  years,  from  Blay  Day  1823,  at  a 
certain  rent  of  £400  for  tbe  whole  distance,  was  to  be  terminated  eiuier  by  surrender 
or  notice.  "The  lessor  was  to  take  upon  himself  and  to  hold  the  lessee  harmleee 
against  tbe  claims  of  the  parties  entitled,  by  purchase  from  the  trustees  of  or  other- 
wise [41^  under  Hutton,  to  tbe  rent  made  payable  by  the  said  agreement  <rf  the  8th 
May  1823." 

After  this  agreement^  Greraon  refused  to  pa^  Wood  any  |for^n  of  -  the  rent 
reserved  for  the  way-leave,  on  ttie  ground  that  this  was  a  new  agreement,  and  not  a 
continuance  of  the  old  one,  which  had  been  pat  an  end  to.  After  a  considerable 
correspondence,  tbe  Plaintiff,  on  the  9th  of  April  1846,  filed  this  bill,  insisting  on  hia 
right  to  a  continuation  of  the  payment  to  bim  of  the  £182  out  of  the  rent  now 
received  from  the  Marquis  of  Londonderry,  and  praying  a  declaration  of  his  right  to 
the  annual  sum  of  £182,  for  the  remainder  of  tbe  sixty-three  years,  or  so  lon^  ss  tbe 
marquis  should  use  the  way-leave  over  tbe  property,  or  until  it  should  be  given  up 
and  duly  determined,  aocrading  to  tiie  terms  <^  the  agreement  trf  1823,  and  for 
consequential  relief. 

After  the  filing  of  the  bill,  and  on  the  25th  of  Apnl^  the  solicitor  of  tbe  Marquis 
of  Londondeny  gave  notice  to  the  Plaintiff  that  the  marquis  bad  entered  into  a  new 
agreement  with  Mr.  Gregson,  dated  the  23d  of  May  1644,  whereby  that  of  1823  had 
been  superseded ;  and  though  advised  that  it  was  unnecessary  to  gjve  him  notice,  yet, 
by  way  of  precaution,  he  did  give  notice  that  such  agreement  had  determined ;  sad 
that  if  it  could  not  be  determined  without  notice  to  him,  then  he  thereby  gave  notioe^ 
that  the  same  should  determine,  at  tbe  earliest  period  thereafter,  that  uie  marquis 
could  determine  tbe  same. 

The  cause  now  came  on  for  hearine. 

Mr.  Turner  and  Mr.  Toller,  for  Uie  Plaintiff,  contended,  diat  tiie  new  arrsnee- 
mente  entered  into  after  tbe  expiration  of  the  lease,  were  but  a  scheme  and  oon-[4W]- 
trivanoe  to  deprive  tbe  Plaintiff  of  tbe  benefit  of  his  purchase,  and  to  transfer  the 
X182  from  the  Plaintifi^  who  had  paid  for  it  to  the  Defendants  had  bou^t 
subject  to  it. 

That  tbe  surrender  was  merely  pretmded  and  colourable,  for  the  road  had  new 
been  given  up  by  the  Marquis  of  Londonderry,  who  continued  to  hold  it  under  the 
original  a|:reement  of  1823.  And  as  to  the  notice,  that  it  was  insuffident^  and  not 
given  until  after  tbe  institution  of  this  suit 

That  Gre^n  having  purchased,  with  full  notice  of  the  Plaintiffs  rights,  and 
expressly  subject  to  them,  could  not^  in  equity,  exercise  his  power  over  the  estate  in 
such  a  manner  as  to  defeat  the  Plaintiffs  right  to  the  rent  of  £182  a  year,  and 
acquire  it  himself ;  for  if  he  had  such  a  right  at  the  expiration  of  the  lease,  he  would 
have  the  same  right  the  day  after  the  Plaintiff  had  paid  £1200  for  tiie  purchase  of 
the  rent  of  £182.  That  this  would  be  manifestly  contrary  to  every  principle  of  equity, 
as  the  Defendant  had,  in  consequence  of  the  reservatifm  of  the  rent  of  £182,  given 
so  much  the  less  for  the  estate. 

That  the  Plaintiff,  had,  therefore,  an  equity  to  have  his  rent  of  £182  satisfied  out 
of  the  rent  now  payable  by  the  Marquis  of  Londonderry  for  the  way-leave. 

Mr.  Boupell  and  Mr.  Faber,  eoniriij  for  the  Defendant  Oregson.  Tbe  Plaintiff  can 
attach  no  equity  up(m  the  bmefits  reserved  by  tiie  agreement  tji  1844.   He  bouj^t 
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^pnnij  subject  to  the  right  of  die  lessee  to  surreDder  the  lease,  and  without  any 
covenant  or  obligation  on  tiw  part  of  Gregson  to  renew  it  for  his  benefit  He  was 
entitled  to  the  X182  so  long  only  as  the  Mar-[470]-quis  of  Londondwry  enjoyed  the 
way-leave  under  the  (u;reenient  of  1823.  That  has  been  put  an  end  to,  and  the  road 
is  now  held  under  a  di&rent  agreement^  varying  in  its  terms  from  that  of  1823,  and  not 
limiting  the  leave  to  cooL  .^ain,  thefe  is  no  privity  ei  oodteaot  between  the  Phdntiff 
and  Gregson. 

By  the  particulars  of  sale,  the  vendors  reserved  only  "  the  rent  reserved  for  way- 
leave  by  the  said  lease ; "  therefore,  at  the  expiration  of  the  lease,  the  reservation 
expired. 

Mr.  Kindersley  and  Mr.  C.  Hall,  for  the  Marquis  of  Londonderry,  took  no  part  in 
the  discussion. 

Mr.  Turner,  in  reply. 

Oiddmgt  v.  Qiddings  (3  Rues.  241),  ImJIoa  v.  Nwin  (11  Yes.  170),  Doe  dem.  Petler 
V.  Archer  (1  Bos.  &  Ful.  631),  BaiidaU  v.  BvueU  (3  Mer.  190),  Banimm  v.  JiOmton 
<3  Mer.  347^  were  cited. 

The  Master  of  thx  Bolls  [Lord  Laugdale].  It  seems  to  be  quite  certain,  that 
Mr.  Gregson,  with  his  eyes  open  to  all  the  difficulties  of  the  case,  and  with  the 
determination  of  defeating,  if  poeaible,  any  interest  which  the  Plaintiff  may  have, 
has  adopted  this  course  of  prc«eeding  at  all  risks,  and  with  clear  warning  of  the 
consequences. 

The  only  question  is,  wfaethw  he  has  a  right  to  defeat  the  Plaintiff's  rights,  for 
his  own  purpose,  in  the  way  he  has  attempted.  Notwithstanding  the  nature  of  [471] 
the  agreement  ol  1823,  it  seems  to  m^  having  regard  to  the  situation  of  the  Duties, 
to  the  nutde  in  which  the  property  disposed  (rf,  to  the  way  in  which  they  beeame 
«ntitled  to  it^  and  to  the  events  that  siterwards  took  place,  that  this  ought  to  be 
considered  as  a  subsisting  right  for  the  whole  lengtii  of  time  comprised  in  that 
agreement ;  and,  if  that  be  so,  then  the  question  is,  wfaetiier  one  party  having  certain 
liui'ds  and  rishts,  is  so  to  deal  with  the  Marquis  of  Londonderry  as  to  defeat  entirely 
the  right  of  the  other.  That  the  Defendant  intended  to  do  it,  if  he  could,  is  too 
dear.  He  meant  to  take  advantage  of  his  position,  if  he  could,  to  oust  Mr.  Wood 
from  any  right  he  had,  and  to  procure  that  benefit  for  himself. 

How  then  did  the  matter  stand  on  the  expiration  of  the  lease  7  There  was  not 
the  least  obligation  on  the  part  of  the  lord  of  the  manor  to  grant  the  licences  on 
which  the  renewal  of  the  leases  altogether  depended.  There  was  not  the  least 
obligation  on  the  part  of  the  Marquis  of  Londonderry  not  to  put  an  end  to  tbe  lease. 
So  tnat  the  interMte  of  the  Plaintiff  were  subject  to  be  entirely  defeated  by  a  lawful 
act  or  the  lawful  exercise  of  power,  bot^  of  tiie  Biaht^  of  Durham  and  the  Marquis 
of  Londonderry ;  but,  subject  to  these  conditions,  these  parties  were  connected  in 
the  way  that  has  been  stated.  Then,  the  Defendant,  seeking  for  his  own  prc^t  at 
the  expense  of  the  Plaintiff,  and  notwithstanding  the  conditions  of  his  own  purchase, 
attempts  to  defeat  the  iu;reement  of  1823,  by  entering  into  an  agreement  for  that 
very  purpose.   I  think  that  he  had  no  right  to  do  sa 

I  cannot  go  the  length  of  saying  that  the  agreement  could  not  be  put  an  end  to 
without  carrying  into  meet  the  provision,  that  the  ^und  should  be  restored  to  the 
origiiud  state;  for  that  was  a  covenant  entered  into  by  the  [472]  lessee  for  the 
benefit  of  the  landowner,  who  might  have  waived  it  if  he  had  thought  fit. 

Here,  the  D^endant  Gr^iaon,  availing  himself  of  his  position  with  tiie  mu^^uia, 
and  of  his  situation  as  owner  of  the  land^  pat  an  end  to  the  first  agreement  entirely 
for  his  own  bffliefit,  and  enters  into  this  new  agreement  immediately  after.  He  took 
his  chance ;  and  my  opinion  is,  that  he  has  not  been  successful,  and  that  he  is  not 
entitled  to  maintain  we  new  agreement  exclusively  for  his  own  benefit  He  has 
attempted,  contrary  to  equity  and  ^ood  conscience,  to  abuse  his  power  as  purchaser 
of  the  land,  in  order  to  defeat  the  right  of  the  Plaintiff  in  respect  of  the  same  Umd, 
in  a  manner  that  this  Court  cannot  allow. 

There  must  be  a  decree  for  the  Plaintiff  with  costs.  The  words  in  which  the 
declaration  is  to  be  framed  require  some  consideration. 

Abstbact  of  Deobxi.— Declare  Plaintiff's  right  to  the  £182  did  not  determine 
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on  the  expiration  of  the  term  of  twenty-one  years,  granted  by  the  lease  of  1833; 
but  that  on  the  expiration  thereof,  the  Putintiff  continued  to  be  and  ia  entitled  to  du 
said  annoal  sum,  during  such  term  (not  exoeedine  sixty-^hree  years  from  1823),  as 
the  Marquis  of  Londonderry  has  and  dudl  how  the  aaid  myleave  under  the 
agreement  of  1844. 

Direct  payment  accordingly,  with  costs. 


£478]  Hodgson  v.  Espikasse.  /ufy  14,  1847. 

A  te8tat<»'  devised  his  estate  on  trust  for  his  ofafldren.   Some  <rf  them  filed  a  btO  lor 
the  administration  of  the  estate,  against  the  trustees  and  agunst  one  J.  G.  The 

bill  charged,  that  J.  G.  alleged,  that  the  Plaintiffs  had  oontracted  to  sell  him  the 
testator's  real  estate,  and  that  he  had  given  notice  to  the  trustees  of  his  claim ; 
but  the  Plaintiffs  charged  that  they  had  not  entered  into  any  agreement  to  sell  to 
J.  G.,  and  that  if  they  bad,  it  had  been  long  since  abandoned  and  waived  by  J.  G.; 
and  it  further  charged,  that  J.  G.  had  not  any  char^  interest  or  claim  on  the 
estate.  Held,  that  the  allegations  against  J.  G.  were  insufficient,  and  his  demurrer 
was  allowed. 

The  testator  devised  and  bequeathed  bis  real  and  personal  estate  to  tenstees,  in 
trust  to  lay  out  his  personal  estate  in  the  purchase  of  freehokk,  and  to  oMirey  die 
whole  to  his  five  children  on  the  youngest  attaining  twenty-one,  and  he  empowered 
his  trustees  to  sell  his  real  estate,  if  they  should  think  fit. 

In  1839  a  bill  was  filed  by  four  out  of  the  five  children,  against  the  executns 
and  trustees  and  the  remaining  child,  for  the  administration  of  the  estate ;  but  whieh 
abated  by  the  marriage  of  two  of  the  Co-plaintiffs. 

The  Plaintiffs  thereupon  filed  a  bill  of  revivor  and  supplement,  and  for  the  first 
time  made  the  Defendant  GUxiden  a  party  to  the  proceedings.  This  bill  stated  the 
above  oircumsUmces,  and  that  the  executor  had,  by  his  answer,  stated,  "  that  tlie 
only  real  estates  of  the  said  testator  not  sold,  consisted  of  certain  messuages  and 
lands  situate  at  Chelmsford,  and  East  I^ningfield,  in  the  county  of  Essex." 

The  only  way  in  which  Godden  was  connected  widi  the  matter  was  by  the 
ohai;ging  part  of  the  bill,  which  was  as  follows: — 

**  Charge  that  the  Defendant,  John  Godden,  allies  that  tile  PteintiA,  or  some 
of  them,  have  entered  into  [474]  some  agreement  with  him  for  the  sale  of  the  asid 
testator's  real  estates." 

"  Charge  that  the  said  John  Gk>dden,  by  his  solicitors,  have  sent  three  several 
notices  to  the  said  Defendants  John  Espinasse  and  Charles  D.  Lewis  (the  trustees)  of 
some  alleged  charge  and  interests  in  the  said  real  estates,  claimed  by  the  said  Jobs 
Oodden  ;  and  that  the  solicitors  of  the  said  John  Godden  wrote  and  sent  a  letter  to 
the  said  last-named  Defendants,  dated  the  24th  of  October  1846,  which,  so  far  as  is 
material,  is  as  follows;  that  is  to  say,  'We  beg  to  give  you  notice  not  to  join 
in  the  conveyance  of  the  shares  of  Samuel  Knipe  andMaria  Louisa,  his  wife  (who 
was  a  child  of  the  testator  and  a  Co-plaintiff),  of  Ann  Hodgson  (another  child  and 
Co-plaintaff),  or  of  Francis  Knipe  and  Elizabeth  his  wife  (another  child  and  a 
Deiendant),  under  the  will  of  the  late  Charles  Hodgson  of,  &c.,  as  these  ^rsons  are 
under  agreement  to  sell  to  Mr.  John  Grodden,  who  has  advanced  certain  sums  d 
money,  as  deposit  money,  in  part  payment  of  the  purchase-money,  and  of  which  yon 
have  previously  received  notice.'" 

"Charge  that  they  have  not,  nor  bath  either  of  them,  entered  into  any  agree- 
ment to  sell  their  shares  of  the  said  real  estates  to  the  said  John  Godden,  and  if 
any  such  agreement  hath  ever  been  entered  into,  the  same  hath  long  since  been 
abandoned  and  waived  by  the  said  John  Godden." 

"  Charge  that  the  said  John  Gk>dden  hath  not  now  any  charge,  interest  or  olaim 
on  the  said  r«d  estates,  or  any  part  thereof." 

The  bill  prayed,  that  the  said  suit  and  proceedings  might  be  revived  «id  stand 
and  be  in  tiie  same  plight  [475]  and  condition  as  the  same  were  at  the  time  (rf  the 
abatement  thereof.   And  that  the  said  messuages  and  lands  at  Chelmsford  and 
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East  Hanniogfield  misfat  be  directed  to  be  sold,  and  tfae  proceeds  of  such  side 
mig^t  be  paid  to  the  Tlaintifis  and  the  Defendants  respectively,  in  the  shares  and 
proportions  in  and  to  which  they  might  be  respectively  entitled  in  the  same. 
To  bill  the  Defmdant  CkMUleD  demurred  for  want  of  equity. 
Mr.  Hare  and  Mr.  J.  T.  Wood,  in  support  of  the  demurrer,  argued.  The  bill 
alleges  that  Gkidden  has  no  interest^  and  that  statement  being,  on  demurrer,  taken 
to  be  true,  the  mere  claim  of  an  interest  is  not  sufficient  (except  on  a  bill  of  inter- 
pleader), to  entitle  the  Plaintiffs  to  sustain  the  suit  against  Godden.  (See  Phtmin  v. 
rhmu,  4  Y.  &  C.  (Exoh.),  345).  The  olum  made  by  the  Defendant's  letter,  stated 
ia  the  bill,  was  that  of  a  purchaser  of  the  shares  from  some  of  the  Plaintiffs,  who  had 
paid  a  deposit  in  part  of  his  punrfiase-m<mey,  and  the  case  in  the  bill  was,  that  this 
oontract  (if  ever  made)  had  been  long  since  abandoned.  If  the  Defendant  answers 
tixe  bill,  he  must  either  admit  or  deny  this ;  and,  in  either  ease^  do  decree  could  be 
made  a^nat  him  in  this  suit;  for  if  he  admit  it  (as  for  the  purpose  of  Uke  demurrer 
he  must  do),  no  rdief  is  prayed  or  can  be  given  against  him ;  and  if  the  Defendant 
deny  it,  the  Court  cannot,  in  tlus  suit,  try  the  liAt  to  spedfio  poformanoe.  A  right 
to  specific  performance  can  only  be  tried  on  a  bill,  either  by  a  vendor  or  purchaser, 
offering  to  perform  the  contract,  or  incidentally,  in  a  suit,  to  have  a  contract 
delivered  up  to  [476]  be  cancelled ;  but  this  bill  seeks  neither  of  these  purposes. 

Supposing  the  PlaintifTa  title  to  be  injured  by  the  claim  of  the  Defendant,  the 
remedy  of  the  Plaintiffs  is  at  law,  and  not  in  equity ;  an  unfounded  claim  by  a  third 
party  by  which  a  sale  of  an  estate  was  injured,  may  be  a  foundation  for  the  action 
of  eUnder  of  title,  but  is  not  a  ground  for  proceeding  in  equity.  The  case  of  a 
party  claiming  to  be  a  purehaser,  must  be  distinguished  from  a  party  claiming 
a  lien  or  charge,  by  way  of  mortgsgA.  If  the  pur^iase  cannot  be  enforced  or  has 
been  abandonra,  the  party  has  no  Sen  on  tbe  estate  for  his  deposit^  nor  can  he  sue 
in  equity  for  its  retom ;  he  may  proceed,  by  an  action  at  law,  to  recover  the  deposit; 
but  not  in  tiiis  Court. 

If  it  be  rights  in  sueh  a  case,  to  brinj;  an  alleged  mortgagee  before  die  Courts 
even  if  his  claim,  under  the  mortgage,  is  disputed,  it  would  not  follow,  that  a 
purchaser,  the  validi^  of  whose  contract  is  disputed,  may  also  be  made  a  party, 
and  compelled,  as  a  Defendant,  to  contest  his  right  to  specific  periormanoe  a&^nst 
wome  of  the  Pl^tifih,  who  do  not  submit  to  pwform  the  omtraet^  even  if  established 


They  referred  to  Le  Texier  v.  The  Margravine  of  Aiupach  (15  Ves.  169),  Fertum  v. 
Fenum  (2  Myl  &  Cr.  145),  Egremont  v.  CotoeU  (5  Beav.  620),  FUni  v.  Field  (2  Anst 
543),  Eou^i^  V,  Beynoids  (2  Hare,  264). 


diaelaimer  ^bat  tiiere  are  allega^4771-tioD8,  on  uie  tace  of  the  bill,  sufficient  to  shew 
that  it  would  be  impossible  for  the  Pukitiffii  to  obtain  the  relief  they  are  entitled  to^ 
in  the  absence  of  the  Defendant  Godden.  The  bill  prays  for  a  sale  oi  the  estate,  in 
order  that  the  produce  may  be  divided ;  and  every  person  interested  in  it,  must  be 
a  ^uty  to  tfae  suit,  whether  entitled  directly  under  the  testator's  will,  or  by 
assignment  from  the  legatees.  No  trustee  would  be  justified  in  acting  i^ter  the 
notice  set  out  in  the  bm.    {Solomon  v.  Solomon,  13  Simons,  516 ;  Foster  v.  Deacon,  6 


The  charae  of  the  claim  is  sufficient.  In  Daiion  v.  Hayter  (7  Beav.  318)  the  bill 
stated,  that  the  trustees  alleged  that  the  mortgagee  was  interested ;  but  the  Plaintiff 
diurged  the  contrary ;  but^  nevertheless,  he,  the  mortm^ee,  made  some  claim,  the 
nature  of  which,  he  oi^ht  to  set  fatik ;  diis  was  held  sufficient  to  prevent  a  demurrer 
by  the  mortga^jeeL  Tha  same  case  is  an  authority  for  making  a  xoxxtg^gM  a  party. 
Mr.  Hare,  in  reply. 

Ths  MAfliKR  or  THE  RoLLB  [Loid  Langdale].  I  think  that  in  strictness  tfae 
allegations  are  insufficient^  and,  therefcHre,  that  the  demurrer  must  be  allowed ;  but 
I  shall  give  leave  to  amoid,  and,  as  the  demomr  seems  to  me  frivoloas,  I  give  no 
eosts. 


against  them. 


BiCadd.  59.) 
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BABDSBSON  V.  D0B8ON 


[478]  Sanubbon  v.  Dobson.  Jid^  17,  1847. 

[S.  C.  at  Law,  1  Ex.  141 ;  and,  on  second  hearing,  7  G.  R  81.  See  Doiaon  v.  Bomm, 
1868,  L.  B.  5  £q.  404,  and  cases  there  cited.  See  also  Jegm  t.  Fmam^  1866,  L  fi. 
1  C.  P.  24.] 

A  testator,  after  devising  a  freehold  to  two  and  their  heirs,  and  a  leasehold  to  tvo 
others  aitd  the  survivor,  her  heirs,  executors,  administratora,  and  assigns  for  ever, 
proceeded : — "  And  I  give  the  rest  of  my  household  furniture,  books,  linen,  and 
ohina,  except  as  hereinafter  mentioned,  goods,  ohattels,  estate,  and  effiaets,  of  wfast 
natore  or  kind  soever,  and  wheresoever  the  same  shall  be,  at  the  time  of  my 
decease,  anto  R  and  S.,  their  ezeoaton^  administrators,  and  assigns  in  trust"  He 
afterwards  specific^y  bequeathed  his  nady  money  and  various  chattels.  Hdd,  bj 
the  Court  of  Exchequer,  that  the  word  "  estate  "  thus  circumstanced,  did  not  past 
real  estate ;  but  this  Court  not  being  satisfied,  directed  a  case  to  the  C<Hnmon 
Pleas. 

The  testator,  Thomas  Stapylton,  by  bis  will,  dated  in  1808,  after  "giving  and 
devising "  a  freehold,  which  he  had  contracted  to  sell,  to  his  two  trustees  and  their 
heirs  and  assiffos,  to  enable  them,  on  receipt  of  the  purohase-monev,  to  convey,  and 
after  giving  a  leasehold  to  his  sisters  Margery  Stapylton  and  Martha  Stapylton,  and 
tlie  survivor,  her  heirs,  executors,  administrators,  and  assigns  "absolutely  for  ever," 
nneased  himself  as  follows : — "I  give  onto  my  said  sisters  my  silverJiafted  kmvei 
ana  folks,  and  my  silver  taUespoons,  equallv  to  be  divided  between  tiiem.  And  I 
give  all  the  rest  of  my  household  furniture,  books,  linen,  and  china  (exce^tt  as  herein- 
after mentioned),  goods,  chattels,  ettaU  and  edfiscts,  <rf  what  nature  or  kind  soevo; 
and  wheresoever  the  same  shall  be  at  the  time  of  my  death,  unto  the  said  John 
Bobson  and  Jonathan  Sleigh,  their  executors,  adnUnistraion,  and  asngnSy  in  trust,  is 
soon  as  conveniently  may  m  to  sell  and  dispose  of  the  same,  and  to  apply  the  moDey 
by  such  sale  arising,  towards  payment  of  my  debts  and  the  legacy  hereinafter 
mentioned,  and  to  pay  the  surplus,  if  any,  to  my  said  sisters  Margery  Stapylton  sod 
Blartha  Stapylton.  I  give  and  bequeath  all  my  ready  money,  and  the  money  arisii^ 
by  the  sale  of  my  saicTpremises  at  Middleham  to  be  received  by  my  said  trostees, 
securities  for  money,  and  all  other  same  or  sum  of  money  that  may  be  due  and 
owing  to  me  at  the  time  of  my  decease,  unto  my  [479^  said  sisters  and  my  brotbw 
Balph  Stapylton,  oi  Ley  bom  aforesaid.  Esquire,  to  be  divided  eqoally  between  theut 
share  and  Bhare  alike,  uiereout  to  pay  my  funeral  expenses."  H«  afterwards  made 
various  spedfic  bequests  of  household  furniture,  linen,  tea*thing^  teaapooni^  weariig 
apparel,  and  raull  pecuniary  l^acies,  and  he  appointed  Bobson  and  Slei^  executoia 

The  testator  died  in  1808,  being,  at  the  date  of  his  will,  and  at  his  death,  seized 
of  a  moiety  of  certain  freeholds  at  Leybum  for  his  life,  with  contingent  remainders 
to  other  persons,  which  failed ;  with  reversion  to  himself  in  fee. 

A  case  was  directed  for  the  opinion  of  the  Court  of  Exchequer,  whetiier,  under 
the  above  will,  any  estate  or  interest  in  the  hmditaments  at  Leybnrn  paiaed  to 
Bobson  and  Sleigh,  the  devisees  in  trust. 

On  the  Slst  of  May  1847  the  Court  of  Exchequer  held,  that  no  esti^  or  intereit 
passed,  and  certified  accordingly.   (1  Welsby,  H.  &  G.  141.) 

The  cause  now  came  on  upon  the  equity  reserved. 

Mr.  Hodgson  and  Mr.  F.  S.  Williams,  for  the  Plaintiff,  asked  that  anoUier  esse 
might  be  sent  for  the  t^nion  of  a  Court  of  law.  They  argued  as  follows  ^— The 
real  estate  of  the  testator  passed  under  this  devise.  The  rule  which  governs  tfais 
case  was  laid  down  by  Lord  Hardwioke  in  TiUey  v.  Simpaon  (2  Term  Rep.  6S9,  a.) 
It  is  f^is :  that  where  the  expression  "  estate  is  used  in  connection  with  other 
words  applicable  to  personal  estate,  and  such  other  words  are  sufficient,  without  tfae 
aid  of  the  word  "estate,"  to  pass  all  the  personal  estate,  then  the  word  [480} 
"eetate"  shall  pass  the  real  estate,  for  otherwise  it  would  have  no  ^ect  H« 
accordingly,  in  that  case,  under  a  devise  of  "  all  the  rest,  residue  of  the  testatw'B 
money,  goods,  chattels,  aoA  ettaU  whatsoever "  (oonndering  chattels  as  equivalwt  to 
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personal  estate,  and  as  passing  the  whole),  held,  that  the  word  "  estate  "  oairled  the 
real  estate.  That  was  afterwards  followed  in  Jm^mm  t.  Jim^fma  (1  Coz,  362),  where 
the  testator  gave  "all  his  goods,  bonds,  debts,  to  be  sold."  So  in  Dw  dm. 
Ermu  T.  Emu  (9  Ad.  &  E.  719),  where  the  words  were  "money,  securities  money, 
goods,  chattels,  estate,  and  effects  of  what  nature  or  kind  soever,  and  wheresoever  the 
same  may  or  shall  be  at  the  time  of  my  decease."  Again,  in  MidUtmd  CoumHea 
Bailvsay  Company  v.  Osimn  (1  CoUyer,  74  ;  and  see  Goie  v.  CQe,  2  Cox,  p.  138  and  154), 
a  brauest  of  money,  goods,  chattels,  ratate,  and  effects  was  h^d  to  pass  real  estate. 

The  Court  of  fixohequer  rested  on  this  rule  of  law,  but  said,  that  the  words  were 
insufficient  <A  themselves  to  pass  the  whole  personal  estate ;  for,  by  the  subsequent 
clause,  the  testator  disposed  of  ao  important  part  of  his  personal  property,  namely, 
his  ready  OKHiey,  the  mone^  coming  to  him  for  the  sale  of  the  MidcUeham  estate,  uid 
all  monies  due  to  him  at  his  death,  treating  all  these  aa  acHuething  wbieh  he  bad  not 
given  by  the  previous  daueeu  But  the  Court  disregMded  the  uct,  ^t  all  these 
matters  had  been  eneptod  in  the  previous  retiduaiy  eknuMk  where  the  gift  is, 
"except  as  hereinaftar  mentioned." 

The  word  "  estate  "  is  sufficient  to  pass  the  fee ;  Hogan  r.  JadctM  (Cowper,  p.  306) ; 
and  the  onus  of  xffoving  the  contrary  lies  on  the  other  side.  In  Tne  Mayor  of  [481] 
SamiitM  V.  Hodtdon  (Privy  Council,  16th  of  Februaiy  1847)  it  was  held,  that  a  gift 
of  "all  the  remainder  of  my  estate  "  passed  a  remainder  in  fee  in  a  real  estate ;  and 
Lord  Brougham  said,  that  the  word  estate  "  would,  by  its  own  proper  force,  without 
frooij  alivmde,  of  an  intention  to  aid  the  construction,  carry  the  realty  as  well  as  the 
personalty ;  utd  that  it  was  not  to  be  confined  and  restrained  to  personalty  only, 
unless  there  was  a  clear  intent  expressed  in  other  parte  of  the  will  to  that  effect.  So^ 
in  Smmarea  v.  Sawnarez  (4  MyL  &  Cr.  331),  Lcffd  Cottenfaam,  after  rderring  to  the 
eases,  thoo^t,  that  where  the  words  in  a  lendnaxy  olaoae  were  sofficient  to  cany 
the  pK^ierty,  it  required  someUiing  plun  to  control  ite  effect^  and  that  a  mere 
judiad  doubt  or  difficulty  was  insufficient.  There  is  no  saoh  intention  shewn  here ; 
and  the  omission  of  the  word  "heirs"  or  the  introduetaon  of  "executors,"  is 
insufficient  to  control  the  natural  meaning  of  the  word  "estate."    fFUlimn  v.  Thomat 


Mr.  Malins  and  Mr.  Fleming,  emtrit.  The  certificate  ought  to  be  confirmed. 
We  admit  that  real  estate  will  pass  under  the  word  "  estate  "  by  itself,  and  without 
words  of  limitation.  That  is  not  the  question ;  the  point  is  this ;  whether  that 
expression  will  have  such  an  operation,  when  collocated  with  a  number  of  other 
words,  descriptive  of  personalty  alone.  First,  this  expression  is  found  in  the  middle 
of  a  sentence,  amongst  other  words  applicable  only  to  personal  estate,  as  "  household 
furniture,  books,  &c.,  and  effects."  The  general  rule  is,  that  a  word  so  ntuated  is 
iqipHeable  to  things  ^utdem  gentrii;  BMv.  Pmoyre  (11  East,  160).  Secondly ;  the 
wmde  of  the  gift  and  the  words  of  limitation  are  applicable  to  pen<malW ;  and  it  is 
plain  that  the  testator  was  well  [483]  aware  of  the  diffsrence.  When  he  devises  a 
freehold  estate  in  a  former  part  oi  his  will,  he  uses  the  word  "devise,"  and  he  limite 
it  to  his  trustees  "  their  heirs  and  assigns ; "  but,  in  the  clause  in  question,  he  "  gives  " 
the  property  and  limite  it  to  the  trustees,  "their  executors  and  administrators." 
Thirdly.  He  gives  the  property  "  wheresoever  the  sune  shall  be  at  the  time  of  his 
decease : "  he  therefore  bad  in  his  contemplation  property  wfaiaih  mi^t  vary  in  ita 
locality  or  moveable  or  personal  estate. 

Fourthly.  There  is  no  general  gift  <tf  all  the  personal  estate  if  you  strilte  out  the 
word  estate,  for  the  exception  comes  before,  not  after  the  word  estate,  and  is  not 
confined  to  the  whole  sentence,  but  only  to  the  words  "hoosebold  furniture,  books, 
Unen,  and  obina ; "  and  there  are  subseqoent  nfta  of  money  and  other  things  which 
would  not  come  within  titc  exception.  hxTimmoell  y.  Periku  (2  Atk.  102)  tiie 
testator  devised  a  certain  estate,  "  and  all  other  the  rest,  residue,  and  remunder  of  his 
estate,  consisting  in  ready  money,  plate,  jewels,  leases,  judgment,  mor^nges,  or  in 
any  other  thing  whatsoever  or  wheresoever,"  it  was  held  that  land  not  described  in 
the  will  did  not  pass.  So  in  JFoollam  v.  Kenvforthy  (9  Yes.  137),  the  word  "  estate  " 
was  restricted  to  personal  property  :  Hwrell  v.  Hurrell  (6  Barn.  &  Aid.  18),  Doe  dem. 
Spearing  v.  Budcner  (6  Term  Ken.  610),  Newtamd  v.  Maajoribamh  (5  Taunt.  268),  Doe 
dm.  Maw  v.  Earhs  (15  Mee.  &  W.  4fil),  were  also  cited. 


(12  East,  141). 
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ItBUT. 


Mr.  HodgBOD,  in  reply. 

The  Master  of  the  Bollb  [Lord  LanediUe]  (atoppnK  the  reply)  said,  I  think 
that  I  ought  not  to  trouble  you  further,  oeoause,  M83T  without  exptemng  any 
opinion  upon  that  clause,  I  cannot  say  that  I  am  so  aatisfiea  with  tiie  oeitifieate  as  to 
think  it  my  duty  to  confirm  it. 

The  question  is  as  to  the  meaning  of  the  word  "  estate  "  in  the  particulsf  clause 
of  this  will.  It  is  a  general  rule,  that  in  construing  a  will  you  must  look  to  every 
part  of  it.  In  the  construction  of  a  particular  clause  you  can  indeed  derive  no  aid 
from  clauses  wholly  distinct  from  it  in  position  and  subject ;  but  aasistaooe  is  often 
obtained  from  the  general  scope  of  the  will,  and  sometimes  from  some  partacalar 
clauses  not  immediately  connected  with  the  clause  in  question. 

In  the  disenssion  of  this  case  it  seems  to  have  been  thought,  diat,  if  the  words  of 
the  clause,  independently  of  the  word  "  estate,"  are  sufficient  to  pass  all  the  personal 
estate,  the  word  "  estate  "  would  have  no  operation,  unless  it  be  held  to  apply  to  the 
realty ;  and  that,  whatever  may  be  the  effect  in  law  of  the  other  words,  the  testator 
himself  has  shewn  that  he  intended  that  this  should  not  pass  all  the  personal  estate, 
for  he  has,  in  the  subsequent  clause,  made  a  gift  of  a  very  important  part  of  his 
personal  estate,  namely,  his  ready  money,  &o.  But  it  is  to  be  observed,  that  in  the 
general  description  in  which  the  word  "  estate  "  is  found,  there  was  this  exception, 
"except  as  hereinafter  mentioned."  It  has  been  ablv  argued  that  those  words  of 
exception  can  only  apply  to  a  small  portion  of  those  things  which  were  subsequently 
given.  It  is  by  no  means  clear  what  the  effect  of  this  exception  may  be,  nor  what 
meat  it  would  have  |»odnoed  on  die  minds  of  the  Judges  cNf  tlie  Court  of  Exchequer, 
if  it  hod  been  referred  to. 

Anodier  an;um6nt  offered  on  behalf  of  the  Plaintiff  was,  that,  in  order  to  resteict 
the  meaning  of  the  word  [484]  "  estate,"  you  must  find  in  the  will  itself  that  it  was 
not  inteadra  to  extend  so  far  as  by  its  natural  import  it  would. 

I  do  not  consider  it  is  necessary  for  me  to  express  any  opinion  as  to  the  way  in 
which  this  case  must  be  ultimately  dealt  with.  It  is  only  necessary  for  me  to  say  I 
do  not  feel  so  satisfied  with  the  certificate  that  has  been  sent  me  as  to  tiiink  that  I 
ought  to  confirm  it  without  further  investigation. 

Let  the  ease  be  sent  for  the  opinion  of  the  Judges  of  the  Court  d  Common  VleaM. 


[484]  BoBiNSON  17.  Norton,  /ufy  29,  1847. 

A  mi^on  to  dismiss  ior  want  of  proseouticm,  made  after  die  hBokraptciy  ctf  tiie 
Plaintiff,  refused  with  costs,  the  pro^r  form  of  motion  being,  that  aawgnaea 
do  file  a  supplemental  bill  within  a  given  time,  and,  in  default  that  the  bill  stud 
dismissed. 

This  was  a  motion  to  dismiss  the  bill  for  want  of  prosecution.  It  appeared  that 
the  Phiintiff  had  beoome  bankrupt  on  the  21st  of  January  last^  <d  whioh  fact  the 
Defendant  had  notice. 

Mr.  Bagsbawe,  in  support  of  the  motion. 

Mr.  Elmaley,  omiriL  The  Defendant  has  entirely  mistaken  his  course :  he  onght 
not  to  have  moved  as  against  the  bankrupt  to  dismiss  the  bill,  but  against  the 
assignees  that  the  bill  be  diunissed,  unless  they  file  a  supplemental  bill  witmn  a  given 
time:  marpy.  HvUett  (2  Sim.  &  496 ;  and  see  IFluder  v.  MaUiu,i  Mad.  171; 
Portery.  Cac,  6  Mad.  80;  Lord  HuKHngtomr  v.  <8Moni,  5  Beav.  380;  and  Ward  t. 
Ward,  8  Beav.  397). 

[486]  The  Master  of  the  Bolus  [Lord  Langdale].  I  think  this  motion  irregolar. 
The  Defendant  ought  to  have  moved  in  the  usual  form,  that  the  assignees  file  a 
sup^mental  bill  to  set  the  suit  right.   I  must  refuse  this  motion  with  costs. 
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[486]  1%  re  Ths  Mkrchamt  Tailobs'  Compakt.  Auffutt  2, 1847. 

TJDder  an  Aot  of  Fftriiament^  a  c<«poratioB  took  lands  for  pabUo  purposes.  The  Act 
empowered  the  Court  to  order  the  costs,  ohai^ges,  and  expenses  of  reinvesting  the 
compensation  money  to  be  paid  by  the  ooiporation.  On  a  fourth  application,  to 
reinreet  the  reeidoe  amounting  to  X63 :  Held,  that  the  proceeding  was  not  so 
Tezatious  as  to  disentitle  the  party  to  tiu  costs. 

Under  the  powers  contained  in  the  2  &  3  Vict.  o.  orii.  (local  and  personal),  a  part 
of  the  property  of  the  Merchant  Tailors'  Company  was  taken  by  the  Corporation  of 
London,  and  the  purchase-money  was  paid  into  Court,  and  invested  in  X5247  stock. 

By  the  Act,  the  Court  is  empowered  to  order  "  the  costs,  charges,  and  expenses," 
<tf  reinvestang  the  money  in  the  purchase  of  other  hereditaments,  "  t(^ther  with  the 
neoessa^  costs,  charges,  and  expenees  of  obtaining  the  proper  (unlers,  and  of  all  other 
propeediDgft  for  such  purpose"  to  be  paid  by  theCorpoFatom  of  the  City  of  LondwL 
(Sect  37.) 

On  the  12th  of  January  1844  a  sum  of  £3111  part  of  the  X6247,  was  invasted  in 
the  purchase  of  some  property. 

On  the  16th  of  July  1844  a  further  sum  of  £925  was  in  like  manner  apjdied. 

On  the  19th  of  December  1846  a  furUwr  sum  of  XI 100  was  similarly  ap^ed,  and 
thwe  remained  a  sum  of  X63  in  Court. 

[486]  It  had  since  been  referred  to  the  Master  to  ascertain  whether  a  proposed 
purchase  of  other  property,  adjoining  that  belon^ng  to  the  company,  was  a  proper 
pnrehase  wherein  to  invest  the  £63,  and  to  enquire  whether  a  goocl  title  could  be 
made.  The  Maater  reported  in  the  aflBrmatiTe ;  aw^  a  petition  was  now  wesented  for 
payment  of  the  £63,  and  that  the  eosts^  charges,  and  expenses  might  be  tuced  and 
paid  by  the  Corporation  of  London. 

Hr.  Bagndlay,  in  sn^^rt  of  the  petiticn,  <nted  Sz  parte  Ihe  Provost,  of  Eton 
(3  Baalway  Cas.  271^ 

Hr.  lUnddl  opposed  the  payment  <^  oosts,  arguing,  that  it  was  most  nnreascmable 
and  oppressiTe  to  put  the  corporation  to  the  expense  of  four  applications,  when  one 
would  have  been  sufficient ;  and  he  contended  that  it  was  a  grievous  hardship  on  the 
Beroondents,  to  create  such  an  expense  respectiDg  so  small  a  sum  as  £63. 

Tbk  BIastkr  of  thz  Eolls  [Lord  Langdale].  The  Act  of  Parliament  has 
enabled  the  corporation  to  take  other  persons'  property,  whether  they  consent  or  not, 
upon  paying  them  a  compraisation,  which  Uie  party  has  the  option  of  investing  in 
land,  at  ^e  expense  of  the  corporation.  It  is  thought  right  to  malra  those  wh<^  by 
imperial  power,  take  the  property  of  others  without  their  consent,  pay  the  expenses 
of  die  reinvestment  of  the  compensation  money.  The  question  now  raised  is  not 
new.  It  has  freqnoitly  been  urged  before  me,  that,  where  there  have  been  several 
inveetments,  the  costs  oi^t  not  to  be  paid.  It  would  be  a  very  poor  compensation 
for  the  property  taken  [w7]  away,  if  the  party  were  obliged  to  bear  the  expense  of 
placing  it  out  again.  If  I  found  this  power  used,  not  for  the  fair  legitimate  purpose 
of  tiie  Petitioners,  but  vexatiously  to  harass  tiie  otiier  parties  I  shomd  take  oare  Uiat 
they  should  not  succeed  in  that  object. 

But  is  it  possible  to  lay  down  any  rule  ?  to  say,  that  you  must  wait  until  you  find 
one  convenient  purchase  to  invest  the  whole  money,  or  that  any  particular  number 
of  purchases  are  to  be  made ;  that  one  or  two  purchases  must  be  obtained,  which  will 
exhaust  tiie  whole  fund,  and  at  the  same  time  be  convenient  purchases  Ua  the  persons 
whose  luid  has  been  taken  from  them. 

I  will  grant  that  this  power  of  investment  at  the  expmse  of  others  may  be  vexa- 
tiously used ;  bat  when  the  case  occurs,  it  will  be  corrected.  I  cannot  say,  because 
there  have  been  tiiree  or  four  i^ipUcations,  tbat^  therefore,  the  proceeaing  is  so 
vexatious,  that  I  ought  to  deprive  the  Fetataoners  <A  one  of  the  consolations  given 
them  by  the  Act,  for  the  loss  of  their  property  taken  from  them  against  their  wilL 
If  they  have  not  improperly  contrived  to  leave  this  small  sum  in  Court,  I  cannot  say 
tiiat  uie  proeeeding  is  vexatious,  and  deiHive  them  of  their  costs. 
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This  point  has  been  very  frequently  under  my  consideFation,  and  I  have  alwaji 
expressed  the  same  opinion.  Shew  a  case  of  vexationf  and  the  Court  will  exercise 
the  power  which  I  t^ink  it  has  to  prevent  it 


[488]   In  re  Sladokn.   /ufy  SI,  1847. 

Taxation  after  payment  ordered,  on  proof  of  pressure,  and  on  shewing  groimdB  for 
thinking  that  the  bill  would  be  considerably  reduced  on  taxation. 

The  Petitioner  bad  mortgaged  some  property  for  £2900,  and,  the  interest  being 
in  arrear,  Sladden,  the  solicitor  of  the  mortgagee,  on  the  2d  of  July  1846,  required 
immediate  payment.  He  refused  to  give  any  further  time,  and  on  the  1  Itii  of  Jalj 
advertised  the  mortgi^ed  property  for  sale  on  ^e  5th  of  August  than  next 

To  prevent  the  sale,  the  mort^iigor  and  his  solicitor  made  arrangements  for  paying 
off  the  mortgage  on  the  18th  of  Jul^,  and  an  application  was  made  to  Sladden  for  sa 
account  of  what  was  due,  and  his  bill  d  costs ;  but  this  was  not  delivered  until  Uie 
day  of  payment 

On  the  18th,  the  mortj^fagor  being  ready  to  pay,  his  solicitor  sent  to  Sladden  for 
an  account,  which  he  promised  to  furaish  in  half  an  hour ;  but  at  Uiat  time,  he  wrote 
to  say,  **  that  it  would  be  full  an  hour  before  he  eoold  get  the  bill  <d  coats  copied,  and 
the  account  made  out." 

On  the  same  day  the  account  was  furnished,  together  with  the  bill  of  costs 
amounting  to  XI 24,  the  principal  part  of  which  was  for  abstracts  of  title,  made  is 
uiticipation  of  the  intended  sale. 

On  the  same  day,  the  mortgagor's  solicitor  sent  his  clerk  to  pay,  with  directions 
to  object  to  the  bill,  and  to  request  that  it  might  stand  over,  and  not  to  pay  the  same 
unless  he  was  compelled  by  the  threat  of  Sladden  [489]  to  proceed  with  the  sale 
unless  his  costs  were  paid.  The  mortgagor  and  the  solicitor's  clerk  ao4K>fdingly 
attended  to  pay  tiie  amount  due,  *'  when  uiey  objected  to  the  large  amount  of  Hht  nil 
of  costs,  and  more  particularly  to  the  chaises  dierein  contained,  in  relataon  to  the 
abstracts  of  title,  and  requested  that  the  adjustment  of  the  bill  might  be  allowed  to 
stand  over,  offering  then  to  pay  the  amount  of  the  mortgage  money ;  but  Sladden 
declined,  stating  that  the  mortgagee  would  not  settle  at  aft,  unless  the  costs  wen 
paid ;  and  he  ulded,  at  the  same  time,  that  he  did  not  want  to  settle  the  matter. 
■Thereupon,  under  the  pressure  of  the  occasion,  and  the  apprehension  of  incarriog 
further  expense  by  the  delay,  they  paid  Sladden  the  whole  of  his  bill,  together  wil£ 
the  principal  money  and  interest  due  on  the  mortgages." 

A  petition  was  presented  on  the  12th  of  July  1847  for  the  taxation  of  the  Inll  <tf 
costs,  iriiich  specified  items  of  alleged  over-chaige,  especially  the  charge  for  abstract^ 
and  it  was  allied,  that  the  solicitor  had  already  in  his  poesession  a  considaalile 
portion  of  the  antracts  of  title  prepared  on  a  former  occasion. 

Mr.  Ooodeve,  in  support  of  the  petition. 

Mr.  Speed,  eonirit. 

In  re  fFells  (8  Beavan,  416)  was  cited. 

The  Mastsk  of  thb  Rolu  [Lord  Langdale].  I  have  no  doubt  about  the  order 
which  ought  to  be  made.  In  a  case  of  this  kind,  where  a  party  applies  [490]  within 
twelve  months  to  have  a  paid  bill  taxed,  as  this  Petitioner  bias  done,  the  question 
is,  whether  there  are  sufficient  reasons  to  induce  the  Court  to  interfere.  The  reasons 
commonly  acted  on  are  these :  oppression  either  directly  proved,  or  justly  to  be 
inferred  from  the  state  of  the  droumstances  under  which  the  payment  is  proved  to 
have  been  made ;  and  a  reasonable  belief  that  if  the  bill  be  taxed  the  whole  of  the 
Ghan;es  will  not  be  allowed. 

lean  have  no  doubt  that  there  was  ojipression  in  this  case.  I  say  nothing  as  to 
the  pressure  before  the  time  when  the  business  was  artded :  it  i«  sufficient  to  refer  to 
what  took  place  on  the  181^  of  July. 

'nie  amount  of  the  bill  of  costs  was  found  objectionable,  and  the  wriidtor  says  hs 
instructed  his  tdwk  to  object  to  it.   'Hie  derk  says,  the  objection  was  made  sod 
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states  under  what  oiroumstances  the  bill  was  paid,  and  he  is  sapported  hj  the  otiier 
testimony. 

Sladoen  does  not  admit  that  anyUiing  more  was  stated  than  an  objeotstm  to  the 
heavy  diarges ;  but  he  most  be  mistaken.  Looking  at  this,  and  adverting  also  to  the 
sitaation  in  whieh  these  parties  ware  placed,  to  all  that  has  passed,  as  the  uigii^ 
forward  the  sal^  and  the  refusal  to  stay  the  preparations,  for  it,  I  think  there  u 
evidence  of  sufficient  pressure  to  induoe  this  Court  to  interfere. 

The  bill  also  contains  chaises  which  (without  saying  Uiey  will  be  disallowed)  I 
think  there  are  sufficient  grouods  for  thinkiiij^  will  m  eonsicierably  reduoed,  if  tibis 
bill  be  subjected  to  tucation. 

Order  a  taxation  oi  the  bill 


[4811  fdsncL  p.  King's  Collsgi,  Cahbbidqx.   Feb.  10,  Manh  D,  1846; 
Jfoy  8.  1846 ;  Feb.  26,  Manh  3,  Ma^  6,  1847. 

[S.  C.  16  L.  J.  Ch.  339;  11  Jur.  606.] 

An  assignment  of  the  emoluments  of  a  fellow  of  a  college  in  the  universit)r  is  valid  in 
equity,  and  effect  will  be  given  to  a  security  thereon,  out  of  the  dividends  appor- 
tioned to  such  fellow,  from  tame  to  time,  in  respect  to  his  fellowship. 

An  injunction  was  obtained  before  answer.  The  Defendant  filed  his  answer,  but 
delayed  qioving  to  dissolve  until  several  months  after  replication,  and  at  a  period 
when  the  evidenoe  would  have  been  published  but  for  the  Defendant  baving 
obtained  an  enlargement  of  the  publication.  The  motiiui  was  on  that  groond 
refused. 

This  bill  was  filed  1^  Adotphus  Feistel  'againat  King's  College,  Cambridge,  and 
Lionel  Buller,  a  fellow  ot  that  collie,  praying  that  it  might  be  deckred,  that  nndw 
and  by  virtue  of  an  aasisnunent  in  the  bill  mentioiwd,  the  Plaintiff  was  entitled  to  be 
paid  the  income  of  Mr.  tiller's  fellowship,  and  ^at  aoeounts  mi^t  be  taken  of  what 
was  due  to  the  Plaintiff  under  the  assignment,  and  of  what  was  due  to  Mr.  Buller  in 
respect  of  hia  fellowahip ;  and  that  the  college  might  be  ordered  to  pay  what  was  due 
to  the  Plaintiff  on  bis  security,  out  of  what  should  be  found  due  to  the  Defendant 
Buller  in  respect  of  his  fellowship. 

The  Defendant,  Mr.  Buller,  iu  Deoranber  1842,  requested  the  Plaintiff  to  lend  him 
money  on  the  security  of  the  income  of  his  fellowship,  and  the  Plaintiff  having  agreed 
to  tliat,  an  indenture,  dated  the  28th  of  December  1842,  was  executed,  between 
Buller  of  the  cme  part  and  Uie  Fluntaff  of  the  other  part,  and  thereby,  in  considera- 
tion o<  £300  stated  to  be  lent  by  the  Plaintiff  to  Buller,  BuUet  granted  and  assigned 
to  the  Plaintiff  the  inoome  and  emoluments  pa^ble  to  him  in  respeot  oi  his  fellowahip^ 
to  have  ud  receive  the  same  unto  die  Plaint  for  his  own  use;  on  trust  to  reassign 
the  same,  in  case  Buller  should  pay  the  Plaintiff  £300  and  interest  on  the  30th  of 
June  then  next ;  but  if  de^lt  should  be  made,  then  with  power  for  the  Plaintiff  to 
sell  and  dispose  of  the  same  inoome  and  emduments,  and  out  of  the  money  to  arise 
from  the  sale,  and  out  of  [402]  the  income  untal  the  same  should  be  sold,  to  pay  the 
costs  of  the  sale ;  and  then  to  pay  and  retain  to  himself  the  £300  and  interest,  or  so 
much  thereof  as  should  remain  due.  By  the  same  indenture,  Buller  appointed  the 
Piaintiff  to  receive  the  income  and  emoluments  oft  the  fellowahip,  and  covenanted  to 
pay  the  £300  and  interest,  and  agreed,  that,  notwithstanding  the  power  to  sell,  the 
Plaintiff  might  resort  to  his  ri^t  and  remedies  as  a  mortgagee  by  way  of  foreclosure, 
or  otherwias ;  and  it  waa  agreed,  that  the  secnrily  should  not  be  resented  to^  so  long 
aa  the  interest  of  the  loan  was  r^ularly  paid. 

Notice  <tf  the  indenture  was  given  to  the  college  in  Januaiy  1843,  and  in  September 
in  the  same  year,  Mr.  Buller  having  neglected  to  pay  any  interest,  the  Plaintiff,  by 
hia  solicitor,  requested  the  college  not  to  pay  to  Mr.  Buller  the  income  of  hia  fellow- 
ihii^  but  to  pay  die  same  to  the  Plaintiff,  The  bill  was  filed  in  November  1844, 
stating  that  the  ooU^  and  the  bursars  ci  the  college  refused  to  pay  anything  to  the 
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Plaintiff,  and  that  the  whole  sum  intended  to  be  seoured  by  the  indentore  reraained 

due  to  the  Plaintiff. 

On  the  10th  of  Febniaiy  1845, 

Mr.  Kindersler  and  Mr.  Glasse,  on  behalf  of  the  Plaintiff,  moTed  for  an  injunetioD 
to  restrain  the  oolluje  from  making  any  farther  payments  to  the  Itefendant  BuUer, 
on  account  of  his  fenowihip. 

Mr.  Buller,  the  principal  Defendant,  did  not  a^>ear,  and  w»b  etated  to  be  out  of 
tihe  jurisdiction. 

Mr.  Turner  and  Mr.  T.  H.  Hall,  on  behalf  of  the  coUeae,  stated,  that  there  woold 
be  a  difficulty  in  [493]  Toaking  die  wler  as  aninst  the  ctwege ;  for  after  the  dirisimi 
of  the  college  income  had  beoi  voted,  the  ooUege  oessed  to  hare  any  ooDtroal  OTer 
the  matter,  and  the  payment  was  made  by  the  bursan  of  the  college. 

Mr.  Eindersley.  The  borsars  are  members  ci  the  college,  will  be  indnded 
in  the  injunction. 

The  Master  of  thk  Bolls  ordered  the  motion  to  stand  over,  the  Plaintiff  under 
taking  to  make  the  bursars  parties. 

A^rcA  5,  1845.   The  bursars  baring  been  made  parties,  tiie  order  was  made  with- 

out  opposition. 

In  December  1845  the  Defendant  Buller  put  in  his  answer,  and  thereby  admitted, 
that  he  was  in  1842,  and  was  now,  a  fellow  of  the  college;  that  the  provost  ud 
fellovra  ot  the  college  were  entitled  to  some  definite  uid  proportionate  shares  ol  t^e 
income  arising  from  the  property  of  the  eoUege  and  otiierwise,  and  that  he,  as  fdlov, 
was  entided  to  some  yearly  sums  of  money  and  dividends,  payable  by  the  ooU^ 
or  the  bursars,  in  the  proportions  in  the  answer  mentioned.  The  Defendant  furdier, 
in  his  answer,  set  forth  facta  and  allegations,  from  which  he  desired  it  to  be  inferred, 
that  he  was  imposed  upon  in  the  transaction,  which  ended  in  the  assignment  of  Uie 
income  of  his  fellowship,  and  that  the  transaction  was  usurious  and  void ;  and  he 
submitted  that  the  income  and  dividends  of  bis  fellowship,  <»■  his  share  as  fellow  (A 
the  income  or  property  of  the  coI-[^4^1ege,  were  not  assignable ;  inasmu<^,  as  he 
said,  such  assignment  would  defeat  the  intention  of  the  founder  of  the  oollege,  and 
render  the  Defendant  unable  to  perform  the  dotiee  devolving  upon  him  as  senior 
fellow  thereof  under  the  statutes,  and  that  such  assignment  would  be  oontraty  to 
the  principle  of  public  policy,  which  required  that  the  intentitm  ot  the  f^nndsr  or 
donor  shoald  be  strictly  preserved  and  executed. 

The  Ddeodant,  having  filed  this  answer,  took,  no  steps  to  dissolve  the  iniunetion, 
and  the  Flaintafl^  in  February  1646,  filed  a  replication,  and  went  into  evidcnoe  to 
prove  his  case.  The  Defendant  Buller  obtained  an  order  to  enlarge  pnblieatiai,  and 
the  evidence  not  having  been  published, 

May  8,  1846.  Mr.  Tinney  and  Mr.  Doria  now  moved  to  discharge  the  order  of 
March  1845.  They  argued,  firsts  that  the  profits  of  a  fellowship  could  not  be  assigned, 
it  being  an  office  having  duties  attached  to  it  which  could  not  be  performed  Sy  an 
assignee.  Secondly,  they  relied  on  the  alleged  fraudulent  and  usorious  nature  d 
the  transaction  as  stated  in  the  answer.  The  arguments  and  authorities  were  similsr 
to  those  afterwards  used  at  the  hearing,  and  are  not  therefore  here  repeated. 

Mr.  Turner,  for  tiie  college,  took  no  part  in  the  discussion. 

The  Mabikb  or  ths  Bolu  fLord  Langdale].  I  will  not  trouble  the  Plaintiff's 
counsel  <m  the  first  pmnt  argnetL  The  ease  oomes  on  in  a  very  singular  way.  llie 
order  was  made  in  March  1846,  when  Mr.  Buller  was  said  to  be  resident  abroad.  He 
returned  to  England,  and,  instesd  of  demurring  to  the  bill,  puts  [496]  in  his  answer 
in  December  lairti,  and  now,  when  the  cause  ought  to  be  ripe  for  hearing,  he  makes 
this  application  on  his  answer,  before  any  evidence  has  been  taken  in  the  cause,  and 
before  any  certain  information  can  be  acquired.  I  am  told  that  a  case  of  Barla^  r. 
Kin^s  Cmege^  which  is  similar  to  this,  occiured  in  1830 ;  but  I  have  not  been  furnished 
with  any  of  the  partioulara  of  it.  I  am  also  told,  that  it  is  important  to  look  at  the 
statutes  of  the  college,  yet  it  does  not  appear  that  even  the  counsel  have  yet  examined 
them. 

I  wish  it  to  be  understood  that  I  did  not,  at  the  time  when  this  coder  was  made, 
dedde  or  affect  to  decide,  the  important  questaon  raised  in  this  case.  Though  I  am 
now  requested  to  decide  it,  I  do  not  think  it  right  to  express  any  opinion  on  the 
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question,  further  than  this,  that  the  matter  does  not  appear  ao  olear,  that  I  ought  to 
take  it  for  gnwted,  that  Defendant  BuUer  has  no  power  of  aarigning  tite  pn&tt 
of  his  fellowship. 

I  oonsider  m«  ques^on  to  be  one  of  great  importance,  not  only  to  the  ooll^  «id 
the  individnal  members  of  the  odlm,  biit  also  to  tiie  parties  uving  dealings  with 
persons  entitled  to  the  stipends  oi  fellowships.  The  argument  would  go  to  this: 
that  a  fellow  may  raise  money  on  the  pretence  of  securing  it  on  his  fellowship,  repre- 
senting it  as  assignable,  and,  when  he  has  obtained  the  money,  say — "  You  bare  do 
security  at  all,  for  my  income  is  not  assignable."   It  may  lead  to  that  oonsequenoe. 

On  the  oUier  hand,  the  public  may  have  an  interest  oi  a  different  kind}  which 
may  even  overweigh  tile  great  disadvantage  oi  permitting  a  fellow  so  to  conduct 
himself. 

[ti>6]  I  think  it  better  not  to  go  further  into  the  question  at  present,  but  to  leave 
it  for  further  consideration.  There  is  a  great  deal  of  important  matter  which  has  not 
been  touched  upon  in  the  argument  to-day;  and  the  whole  case  should  be  fully 
discnased  when  the  oause  oomes  on  for  heanng.  At  present  I  oannot  say  that  Uiera 
may  not  be  a  valid  asn^ment  in  equity,  and,  therefore,  I  oannot  on  tiie  first  point 
of  the  amiment  for  tiie  D^endant  disturb  the  existiog  order  for  protecting  the  fund. 

I  wilf  however,  hear  the  Phuntaff  on  the  second  point  raised  by  the  answer,  namely, 
on  the  alleged  fraud,  and  usury. 

Mr.  Kindersley  and  Mr.  Glasse,  for  the  Plaintiff.  The  Defendant  put  in  his 
answer  in  December  last,  and  ought  at  once  to  hare  applied  to  dissolve  the  injunction : 
instead  of  doing  so,  he  delays  making  any  application,  and  allows  a  replication  to  be 
filed  in  February,  the  cause  to  be  at  issue,  and  witnesses  to  be  examined  before  he 
makes  any  application.  The  Plaintiff's  evidence  would  have  been  published  had  it 
not  been  lor  the  order  to  enlarge  publication.  After  all  these  laches  on  the  part  of 
die  Defendant,  he  ought  not  to  oe  allowed  to  proceed  on  his  answer  alone ;  nor  ought 
the  Plamtiff  be  put  to  die|vove  the  answer ;  but  the  o(msid«iition  of  the  equity  should 
now  stand  over  to  tiie  hearing  of  the  cause.   (See  Banutt  v.  Mote^  1  Keen,  645.) 

Mr.  Tinney,  in  reply. 

Ths  Master  of  thk  Roli£.  As  this  case  is  now  circumstanced,  I  think  I  ought 
not  to  interfere  with  the  order.  If  the  Defendant,  after  t4S^  filing  his  answer  in 
December  last,  had  applied  in  the  following  term  to  discharge  the  order,  it  would 
have  been  quite  the  ordinary  case,  and  if  it  had  then  appeared  upon  the  answer  that 
the  transaction  was  fraudulent  and  usurious  such  proper  order  would  have  been 
made  as  the  case  required.  But  here,  the  Defendant  having  had  every  opportunity 
ct  moving  makes  this  application  after  replication  has  Iwen  filed  and  the  cause 
is  at  issue,  and  after  each  party  has  undertaken  to  prove  his  case  by  rwpilar 
evidence.  The  Plaintiff's  evidence  would  now  have  been  publiriied  and  been  avidutble, 
if  die  Defendant  had  not^  for  his  own  convenience,  ol^ned  an  enlargement  of 
pabliMdon,  and  bv  that  meras  deprived  the  Plaintiff  (tf  his  Proofs.  The  Plaint^ 
not  being  read^,  tne  Defendant,  who  has  prevented  the  Plaintiff  producing  his  proofs, 
asks  me  to  decide  the  case  npm  his  answer.  After  all  this  delay,  and  in  tms  situation 
of  things,  I  cannot  do  so,  but  must  refuse  the  motion. 

Let  the  costs  be  costs  in  the  cause. 

Feb.  26,  1847.    The  cause  now  came  on  for  hearing. 

Mr.  Kindersley  and  Mr.  Glasse,  for  the  Plaintiff.  The  principal  question  raised 
in  this  cause  is  this :  whether  the  fellow  of  a  college,  after  assigning  tiie  emoluments 
of  his  fellowship,  can  avoid  the  effect  of  his  grant,  by  saying  that  tbe  subject  is  not 
aarignable.  As  a  general  principle,  every  species  of  ri^ht  and  interest  in  property  is 
assignable  in  equity,  even  contingencies  and  possibilities ;  thus  in  Alexander  v.  The 
Duke  of  WeUmgUm  (2  Russ.  &  M.  36),  it  was  held,  that  prize  m(mey  was  assignable  in 
riB6]  equity  befote  any  interest  had  vested  in  the  captor  bv  gnmt  from  the  Crown. 
Then  on  what  ^;ronnd  »  tiiis  to  be  a  case  <A  exception  1  There  are  no  public  duties 
to  perform,  which  make  it  inconsistent  with  public  policy  to  permit  the  profits  to  be 
aliened.  It  is  not  like  the  cases  of  military  pay  or  of  offices  connected  with  the 
administration  of  justice,  or  the  maintenance  of  the  dignity  of  the  Crown  ;  nor  are 
there  any  ecclesiastical  daties  to  perform,  for  coUwes  are  lay  eleemosynary  corpora- 
tions aira  not  spiritnal  foundations:  MaUhmos  v.  SmrdeU  (2  Salk.  672),  .S»  v.  New 
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CoUege,  Oxford  (2  Levins,  14).  Duties  there  ^pear  none^  and  as  to  the  residenee 
whioh  it  is  said  may  be  required,  it  is  never  insisted  on,  and  therefore  a  dispensation 
may  be  presumed :  Queen's  CiMege  ease  (Jacob,  1). 

The  case  of  Orenfdl  v.  The  Dean  and  Canons  of  Windsor  (2  Beavan,  544)  is  a 
distinct  authority.  There,  a  canon  of  Windsor  granted  the  canonry  and  the  {nofiti, 
&o.,  to  the  Plaintiffs,  to  secure  a  sum  of  money.  There  was  no  cure  of  souls,  and  the 
only  duties  were,  residuice  within  the  caatle,  and  attenduice  in  the  diapel,  twenty- 
one  days  a  year.  The  Court  held,  Uiat  the  seiHirity  #aB  valid,  ud  appointed  a 
receiver  of  the  profits. 

At  idl  events,  the  charge  is  valid  to  extent  of  the  urears  in  hand  :  Spencer  v. 
(kse  (2  Anstmtber,  535,  note). 

As  to  the  allegation  of  fraud  it  is  distinctly  disproved  by  the  Defendant's  own 
letters,  and  there  is  nothing  like  usury  proved  in  this  case. 

Mr.  Tinoey  and  Mr.  Doria,  for  the  Defendant  Mr.  Buller.  [409]  The  fellowship  of 
a  college  in  the  universities  is  of  such  a  nature  that  it  cannot  be  assigned  or  (hedged  as 
a  security.  In  Berkeley  v.  Kin^s  College  (before  the  Vice-Chancellor  ci  England,  Aiu;ast 
6, 1830,  unreported.  [See  10  Beav.  602]).  which  is  the  only  case  in  which  it  has  been 
attempted  to  enforce  such  a  security,  it  failed.  In  that  case  a  motion  for  a  receiver 
of  the  profits  of  a  fellowship  and  for  an  injunction  was  refused  by  Sir  L.  Shadwell,  on 
this  ground :  t^t  the  nature  of  the  emolnments  did  not  appwr.  Here,  it  is  shewn 
from  the  statutes  of  the  college,  that  the  fellows  have  oeitain  duties  to  perform,  and 
that  residence  is  necessary  to  secure  the  full  unount  of  income.  These  auties  cannot 
be  delected  to  others,  and  the  law  is,  that  if  you  cannot  assign  the  office  or  delegate 
the  duties  so  as  to  perform  them  by  deputy,  you  cannot  assign  the  remuneration  or 
profits  of  that  office.  In  Oliver  v.  Emsowne  (Dyer,  1  b.),  a  rent  was  granted  "pro  Imo 
amsiiio  mo  impendmdo"  and  the  grantee  was  attainted  of  treason,  the  Court  held  that 
**  by  the  attainder  the  rent  was  not  forfeited  to  the  King,  because  it  waa  incident  to 
tiie  cause  for  which  it  was  given  (namely,  the  trust  and  confidence  which  the  grantor 
had  in  him  for  his  advice  ).  In  Moedy  v.  WaHmrton  (1  Ld.  Raymond,  266)  a  kmti 
fwias  issued  to  the  bishop  to  levy  a  debt  de  bonis  ecdesiasUcis  upon  a  fellow :  Lord  Holt 
coiuddeted  that  this  could  not  be  done,  "  for  the  fnofits  of  the  fellowship  are  but  casosl 
dividends,  in  wiiioh,  before  division,  Warburton  had  no  interest 

In  Banoidi  v.  Seade  (1  H.  Black,  627)  it  was  held,  that  the  fall  pay  of  a  militaiy 
officer  oould  not  be  assi^ed ;  and  "the  Court  intiinated  a  vwy  clear  opinion,  thst 
such  an  assignment  was  illegal,  it  being  contrary  to  the  policy  [600]  of  the  law,  that 
a  stiprad  given  to  one  man  for  future  services  should  be  transferrra  to  another  who 
coold  not  perform  them." 

In  Lidderdai*  v.  The  Ihtke  of  Montrose  (4  Term  Bep.  248),  and  in  Flariy  v.  Oditm 
(3  Term  Bep  681),  it  was  held  that  the  half-pay  of  an  officer  was  not  assignable,  on 
the  ground  of  public  policy ;  it  being  granted  for  the  dignity  of  the  St^»,  and  for  the 
decent  support  of  those  persons  who  are  engaged  in  the  service  of  it.  The  Court,  in 
the  latter  case,  observed,  "  it  might  as  wdl  oe  oontended,  t^t  the  salaries  <rf  the 
Jac^;es,  which  are  granted  to  support  the  dignity  of  the  State  and  the  administrataoa 
of  justioe,  may  be  assigned.'' 

In  Dams  v.  Ihe  Dvke  of  MarJboroitgh  (1  Swan.  p.  79,  and  2  Wilson.  C.  Cw  130), 
Lord  Eldon  was  of  opinion,  that  though  a  pension  for  past  services  might  be  aliened, 
yet  a  pension  for  the  supporting  the  grantee  in  the  peiformanoe  of  future  duties  was 
inalienable.    Comyns's  Digest  ("Officer,"  C.  a.  vol.  v.  p.  193). 

Test  this  case  by  the  instance  of  bankruptcy  or  insolvency :  would  the  fellowship 
or  the  profits  pass  to  the  assignees  1  Clearly  not ;  and  yet  it  is  argued  that  they 
would  pass  by  assignment  to  a  London  money-lender.  The  assignee  oomd  not  perform 
the  duties,  and,  therefore,  could  not  entitle  himself  to  the  remuneration. 

But  this  is  a  matter  in  which  the  public  is  interested.  It  is  a  matter  of  public 
importance  that  the  duties  of  a  fellow  of  a  recognised  university,  established  and 
permitted  to  exist  for  the  public  benefit  and  the  advanoe{601]-ment  of  education, 
■hoaki  be  propwlv  performed  by  capable  persons,  and  the  case,  ther^re,  oomes 
within  the  principle  of  the  decided  cases. 

Again,  the  whole  property  is  vested  in  the  oollsige  and  not  in  the  individiul  fsUows ; 
no  stranger  can  interfsm  in  uie  internal  azxangements  ol  colleges,  fw  all  disputes  an 


1 


Digitized  by 


FEI8TEL  V.  kino's  OOLLBOE,  CAHBBIDOE 


675 


to  be  settled  by  the  visitor :  PhiUpt  y.  Bury  (2  Term  Bep.  346) ;  and  the  afiUrs  of 
the  college  are  not  means  of  an  ass^ment  by  one  (n  the  body  to  be  brought 
within  the  administration  of  a  Court  of  Equity. 

Secondly,  they  argued  that  fraud  and  opprrasion  had  been  exercised  by  the 
Plaintiff,  and  that  the  transaction  was  usurious.  On  this  2  &  3  Vict,  c  37,  Sodgkmson 
T.  fFyaa  (4  Q.  B.  Bep.  749 ;  and  9  Beav.  566),  Dams  v.  Hardaere  (2  Gamp.  375),  Comht 
V.  MUea  (2  Camp.  553),  Baarher  v.  Fansommer  (1  R  0.  C.  149),  were  cited. 

Mr.  Turner  and  Mr.  T.  H.  Hall,  for  the  college,  against  whom  no  relief  was  asked, 
submitted  to  any  order  the  Court  might  make,  but  asked  to  be  dismissed  with  costs. 

Mr.  Kindersley,  in  reply.  The  &ots  of  the  esse  of  Berkeley  t.  Kin^s  CiMege  have 
not  been  stated ;  and  it  does  not  appear  on  what  grounds  the  interiocutory  apj^cation 
was  refused. 

The  authorities  as  to  the  btmsfer  of  an  office  do  not  apply.  The  Plaintiff  does 
not  pretend  that  the  o£Bce  is  assignable ;  nor  does  he  seek  to  interfere,  in  any  wi^, 
with  the  internal  regulations,  management  or  ac-[602]-counts  of  the  ooUM;e.  All  he 
claims  is  t&is — to  have  his  lien  made  effectual  out  oi  any  money  belonging  to  Mr. 
Buller  in  the  hands  of  the  bursars.  The  opinion  expressed  in  Moeeley  v.  W'tarbarttm 
was  ez^Yi-judicia],  and  no  decision  was  made,  and  uot  even  "a  positive  opinion" 
expressed.  It  was  a  case  of  an  attempted  levari  fadas  upon  the  Jmd  eccUaiastica  of  the 
Defendant,  who  was  not  eleriem  benefidatus. 

The  Master  of  the  Rolls  [Lord  Langdale].  Out  of  respect  to  the  argument 
which  I  have  heard,  uid  what  I  conceive  to  be  the  great  importance  of  the  point 
which  is  raised  here  with  regard  to  the  colleges  in  both  universities,  I  shall  certainly 
not  give  my  opinion  on  the  maia  points,  without  first  looking  into  the  cases ;  not 
however  that  lean  say,  I  have  any  considerable  doubt  on  the  application  ot  the  law 
to  the  p^seot  case. 

This  case  occasions  me  vbry  great  regret^  and  is  calcuhted  to  do  a  serious  injury 
to  some  of  the  parties  concerned.  The  Defendant,  in  the  year  1842,  being  pressed 
for  money,  sjid  oeing;  as  has  been  alleged,  by  his  counsel,  in  a  state  of  the  greatest 
distress  (though  that  does  not  appear  by  the  evidence  further  than  it  appears  that  he 
was  in  want  of  money),  obtained  money  from  the  Plaintiff  under  circumstances 
certainly  deserving  of  observation.  He  obtained  in  money  £90,  168.  4d.,  of  which 
^£56,  for  anything  that  appears  to  the  contrary,  was  paid  to  the  very  person  who  was 
pressing  him.  The  sum  of  £6  at  one  time  and  £29,  16s.  4d.  at  another  time  was 
paid  to  this  genUeman  himself,  and  these  three  sums  make  up  the  £90,  168.  4d. 
Besides  this,  the  costs  and  stamps  of  an  assurance  were  £22,  aud  the  eoets  of  the 
eeeurity  £36,  17b.  6d.  and  68.  2d.,  making  [BOS]  together  £150.  He  agreed  to  take 
floods  from  the  Plaintiff,  a  wine  merchant  in  wine  and  brand?,  to  the  amount 
XISO;  aad  these  two  sums  <rf  £150  and  £160,  amounting  togeuier  to  £300,  were  to 
be  the  subject  of  the  security. 

This  gentlenum  having  entered  into  tiuB  transaction,  and  given  as  security  bills  of 
«xchanffe,  polides,  an  insurance,  and  an  assignment  of  his  fellowship,  did  not  pay  the 
debt  which  he  had  contracted.  Being  called  upon  in  this  Court  for  payment,  the 
defence  which  he  raises  is,  in  the  first  place,  that  no  was  taken  by  surprise,  defrauded, 
and  tricked  into  giving  securities  which  he  never  intended  beiorehuid  to  give,  and 
that  he  was  induced  to  give  them  by  surprise.  To  circumstances  of  that  sort  he  has 
positively  pledged  his  oath  in  his  answer ;  but  it  appears  beyond  all  doubt,  both  by 
testimony  and  by  letters  in  his  own  han<i^  that  the  statement  so  made  in -his  answer 
is  not  tarn  Considering  what  this  gentleman  is,  and  with  whom  he  is  connected  in 
office,  can  anything  be  more  lamentable  1  These  things  cannot  be  passed  over.  He 
was  not  •urmised,  though  he  may  have  been  pressed  by  his  own  necessities. 
Observatirais  nave  been  niade  on  ^e  tnokB  of  moneyloiders ;  out  it  also  appears  that 
there  are  tricks  of  money  borrowers  which  are  as  much  to  be  guarded  against.  I  am 
of  opinion  that  it  does  not  aiipear  by  any  evidence  whatever  that  can  be  relied  on, 
that  this  gentleman  was  surprised  in  the  transaction.  He  entered  into  it  with  bis 
«ye8  open,  he  pressed  for  it,  he  was  fully  aware  of  the  nature  of  the  transaction,  and 
be  himself  went  with  his  friend  for  the  purpose  of  ascertaining  the  value  of  the  goods 
whkh  he  took  as  part  of  the  consideration.  I  am,  therefore,  of  opinion  that  the 
tomsaotaon  cannot  be  set  aside  on  the  ground  of  fraud  and  siupise. 
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[604]  It  is  also  to  be  borae  in  miod,  that  the  Defendant  does  not  come  forward 
as  a  person  desiring  relief  on  equitable  terms.  He  doea  not  say,  "I  have  been 
omnesaed  and  injiu^  but  I  am  willing  to  pay  what  is  just;"  but  he  comes  here 
<^bring  notiiing,  and  desiring  to  pay  nothing. 

The  next  dofenoe  is  this,  that  the  toaniaction  was  usuriouB,  and  that  the  seomitiy 
given  was  a  aecnrity  so  connected  with  land,  as  not  to  be  within  the  oroeption  of  the 
statute ;  and  a  ease  is  cited  for  that  propositioo.  I  think,  however,  tiiat  this  is  an 
objection  which  cannot  prevail  on  this  oooadon  and  in  tbis  course  of  proceeding. 

Then  comes  the  most  important  part  of  this  case ;  and,  with  the  exception  of  what 
is  alleged  in  the  answer,  I  must  say  the  most  unfortunate  part  of  this  case.  Finding 
difficuTties  in  raising  money,  the  Defendant  offered  the  security  of  bis  fellowship,  or 
the  profits  of  his  fellowship.  "Lend  me  this  money,"  he  says,  "you  will  be  H^e." 
He  authorised  a  communication  to  be  made  with  petBons  in  the  college  from  wh(XD  it 
was  supposed  information  on  the  subject  might  be  obtained :  he  availed  himself  of  it 
to  get  the  money  on  this  security,  and  having  obtuned  such  money  as  he  could,  and 
usmI  his  fellowship  as  Uie  inducement^  and  given  it  as  a  [uratended  security,  he 
*' THiat  I  have  done,  is  worth  nothing  at  all:  I  set  yon  at  defiance;"  and  this  is  the 
transaction  brought  forward  in  a  Court  of  Equity  at  this  Aaj,  If  it  be  the  law,  he 
must  have  the  benefit  of  it ;  but  do  not  let  us  misted  the  nature  of  tiiis  touuactioD. 
"There  is  my  fellowship,  give  me  the  money,  I  will  give  you  the  nonrity.  Kow  I 
have  got  the  money,  the  security  is  not  worth  a  straw. 

[twS]  The  security  is  said  to  be  inv^id,  first,  by  reason  of  the  uncertainty  of  the 
subject  of  the  assignment.  He  says,  "  I  do  not  know  how  much  I  am  to  receive  one 
year,  and  how  much  another  year ;  there  might  be  wanted,  for  the  purposes  of  the 
college,  one  sum  at  one  time  and  another  sum  at  another  time,  and  it  is  therefore  so 
uncertain,  that  it  cannot  be  the  subject  of  an  assignment."  The  next  objecticm  is, 
t^iat  it  is  contrary  to  the  policy  of  the  law.  "  I  am  in  the  situation  of  a  fellow  of 
this  college  "  (which  ocdle|^  I  cannot  help  saying,  has,  on  this  unfortunate  occasion, 
conducted  itself  in  a  manner  worthy  of  its  high  character  and  of  the  eminent  persona 
belonging  to  it).  "I  have  a  duty  to  perform  to  the  coU^ ;  I  am  to  support  myself, 
and  <H»  what  is  fit  for  the  dignity  of  the  college  and  the  decency  of  appearance ;  and 
therefore,  he  argues,  he  may  go  abroad  sonciting  persons  to  lend  liim  money  on 
security  of  his  fellowship,  and  when  he  has  obtained  it,  say,  "  the  security  is  good  for 
nothing,  go  about  your  business,  you  have  no  claim  whatever  on  me."  If  the  fellow 
of  a  college,  receiving  his  stipend  under  such  circumstances  as  are  detailed  in  this  case» 
is  entitl^  to  hold  his  income  free  from  all  claim  of  creditors,  and  free  from  all 
assignments  or  pledges  he  may  make  of  it,  it  is  most  important  that  it  should  be 
generally  known,  in  order  that  penKms  who  are  dealing  with  gentlemen  of  tfaia 
description,  offering  a  security  on  their  fellowships,  may  know  the  value  of  it  But- 
the  point  itself  I  mean  to  reserve. 

Again  it  is  said,  that  it  is  directly  oontrary  to  the  statutes.  No  doubt  the  statatea 
assume,  that  every  fellow  <A  edlwe  will  conduct  himself  in  the  world  with  honesty 
and  propriety ;  thi^  his  conduct  anacharacter  will  be  suoh  as  to  reflect  honour  and 
dignity  on  the  foundation  to  which  he  belongs;  and,  so  [606]  far  as  any  of  the- 
proceedings  which  have  been  detailed  on  the  present  occasion  are  oontrary  to  that 
assumption,  they  are  no  doubt  in  violation  of  the  rules  of  the  college ;  but  are  they 
so  far  a  violation  of  the  rules  of  the  college,  that  the  purpose  attempted  to  be  answered 
here  is  to  prevail  1 

The  next  and  the  last  point  relates  to  the  visitatorial  authority.  It  is  said,  that- 
although  it  mav  be  very  proper  to  give  effect  to  this  assignment,  yet  it  ought  nc^  to 
be  made  available  in  a  Court  of  Equity,  because  it  cannot  be  made  available  withont- 
interferii^  with  the  arran^ment  and  discipline  of  the  ooU^e,  uid  that  this  is  a 
matter  within  the  visitatorial  and  not  equitable  jurisdiction. 

I  will  take  tiiis  point  into  considerataon ;  but  the  question  doea  not  seem  to  relate- 
to  anjrthing  but  what  may,  from  time  to  time,  be  apportioned  to  the  Defendant  as. 
his  share    the  revenues. 

May  6.  The  Master  of  the  Roli^.  I  before  stated  my  opinion,  that  the- 
evidence  in  this  ease  does  not  establish  any  such  case  of  fraud  and  imposition  as  is 
dieted  by  Mr.  BuUer  in  his  answer,  and  that  the  indenture  of  Deoember  1843  cannot 
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be  impeached  on  tihe  groond  of  usury.  I  am  also  of  opinion,  that  tiiere  is  nothii^ 
in  the  nature  of  the  income  which  a  fellow  of  this  college  ia  entitled  to,  from  whitm 
it  can  be  inferred  Uiat  his  income  and  emoluments  are  not  assignable  in  equity,  hv 
reason  of  the  uncertain  amount  or  otherwise.  The  cases  of  assignment  at  law,  wlucii 
were  cited  in  the  ar^men^  are  not  applicable. 

rSOT]  The  question  which  remains  is,  whether  there  are  any  such  duties  annexed 
to  the  situation,  or  office  as  it  was  called,  of  a  fellow,  as  to  make  the  assienment  of 
the  income  contrary  to  public  policv.  The  assignment  may  be  contrary  to  the  implied 
intention  of  the  founder  of  the  college,  contrary  to  the  spirit  of  the  statutes,  which 
are  the  exponents  of  the  intention  of  the  founder,  and  may,  tberefore,  expose  the 
assignor  to  oonsequenoes  very  unpleasant  to  himself,  and  ve^  injurious  to  those  who 
have  dealt  with  him  on  the  faith  of  his  assignment,  it  may  be  a  violation  of  duty  to 
the  college,  and  very  reprehensible,  without  being,  for  that  reason,  void  as  contrary 
to  public  policy.  The  advantages  to  the  fellow  which  are  annexed  to  the  fellowship 
are  very  great,  uid  when  well  used  by  a  studious  and  well-conducted  fellow,  may 
secure  to  himself  the  means  of  acquiring  independence,  and  to  the  world  some  fruits 
of  his  useful  pursuits  and  distinction  in  life.  Bat  the  easy  duties  which  are  annexed 
to  it,  are  duties  intended  for  the  purposes  and  benefit  of  the  college,  and  not  for 
the  public,  otherwise  tban  in  a  secondary  and  remote  sense,  as  it  is  for  the  benefit 
of  society  that  all  lawful  contracts  are  duly  executed.  The  fellow  of  a  college  may 
be  summoned  to  attend;  if  he  attends  be  may  vote  in  the  election  of  officers,  assist  in 
what  the  Defendant  is  pleased  to  call,  the  due  administration  of  justice  between  the 
fellows,  and  in  carrying  into  due  effect  the  statutes.  But  the  Defendant  admits,  that 
the  f^ce,  situation,  or  post  of  a  senior  fellow  now  held  by  him  is  not  an  office  iu  any 
way  connected  with  the  administration  of  justice,  or  an  ecclesiastical  office  of  any 
nature  or  character,  and  that  there  is  not  any  cure  of  souls  attached  thereto,  and  he 
not  only  denies  that  then  is  any  provision  in  the  statutes,  rules,  or  regulations  of  the 
college  which  renders  it  incumbent  on  him  to  be  resident  in  the  college,  but  admits 
.that  if  there  be  [fiOSJ  any  such  rule,  it  has  long  ceased  to  be  or  be  considered  binding 
on  the  fellows. 

There  is  nothing  in  this  case  which  appears  to  me,  in  any  degree,  to  resemble  any 
of  the  cases  in  which  assignments  of  income  have  been  held  void  on  the  ground  of 
public  policy.  The  college  may  deal  as  the  law  allows  them  with  a  fellow  wbo  has 
assigned  his  fellowship ;  but  I  am  at  a  loss  to  conjecture  what  special  interest  the 
pub]  fie  can  have  in  the  question  whelJier  Mr.  Buller  does  or  does  not  continue  to  be  a 
fellow— does  or  does  not  bold  himself  in  readiness  to  perform  such  slight  duties  as 
are  annexed  to  the  benefifas  he  was  intended  to  enjoy. 

I  do  not  think  that  the  public  is  at  all  concerned  in  the  question,  whether  Mr. 
Buller  continues  to  be  a  fellow  or  not,  whethw  the  fellowship  now  oocupied  by  him 
shall,  at  an^  time  hereafter,  be  occupied  bpr  him  or  any  other  person ;  fuid  I  do  not 
propose  to  mterfere  in  any  way  with  the  internal  urangemente  of  the  college,  witii 
their  authority  over  individual  fellows,  or  with  the  dividends  they  m^  hereafter 
apportion  in  respect  of  any  fellowship.  I  have  to  consider  only  the  dividends  which 
they  now  have  or  hereafter  may  apportion  to  Mr.  Buller. 

It  appears  to  me,  that  he  has  effectually  assigned  such  dividends  as  may  be 
apportioned  to  him,  and  that  there  is  no  sufficient  reason  to  induce  this  Court  to 
abstain  from  giving  effect  to  such  assignment,  and  therefore  I  must  order,  that,  for 
the  purpose  of  paying  what  is  due  to  the  Plaintiff,  the  sums  of  money  which  have 
already  been  or  may  Ibereafter  be  apportioned  to  Mr.  Buller  in  respect  of  his  fellow- 
ships HiaU  be  a^ilied  in  or  towards  (SO^  latisbotion  of  the  Plaintaff's  demand;  and 
the  necessary  aoconnts  must  be  taken. 

I  do  not  mean  to  direct  any  aocoant  of  the  income  and  emoluments  of  the  oolleee, 
bat  only  an  account  of  Uie  sums  of  money  which  have  now  or  hereafter  may  be  by 
the  college  appropriated  or  aj^rtioned  to  Mr.  Buller ;  and  I  will  either  appoint  a 
receiver  of  such  sums  as  m^y  be  hereafter  appropriated,  or  adopt  any  other  mode  of 
securing  the  Plaintiff's  interest  which  may  be  more  satisfactory  to  the  college. 
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[609]  Tatnall  v.  Tatnaix.         27,  1847. 

A  testator  gave  the  interest  of  his  residuarr  estate  to  his  motiher  for  life,  and  after- 
wards one-half  of  the  interest  to  his  brother  and  one-half  to  his  sister.  Upon  the 
death  of  the  sister,  the  capital  was  to  go  to  her  children,  if  any,  and  if  not,  to  his 
brother.  Upon  the  death  of  his  brother  the  capitcU  was  to  go  to  his  children.  The 
sister  died  without  children.  Held,  that  the  children  of  the  brother  took  no  interest 
in  her  moiety. 

The  testator,  after  making  certain  bequests,  expressed  himself  as  follows: — "I 
give  the  interest  accruing  from  all  the  rest  of  my  property,  in  possession,  remainder, 
and  reversion,  to  my  mother  during  her  life,  afterwards  one-half  of  the  interest  to  my 
brother,  and  one-half  of  the  interest  to  my  sister.  Upon  the  death  of  my  sister,  the 
a^ikU  to  go  to  her  children,  if  she  hare  uiy,  and  if  not,  to  my  brother;  upon  the 
death  of  my  brother,  the  eapital  to  go  to  his  children." 

The  brother  had  two  children ;  and,  in  November  1846,  the  sister  died  vithoot 
issue.  The  question  was,  whether  the  share  of  the  sister  inssed  to  the  brother 
absolutely,  or,  as  '*  capital,"  to  him  for  life,  with  remainder  to  bis  children. 

[610]  Mr.  Malins  contended  that  the  word  "  capital "  meant  merely  the  respective 
shares  of  the  brother  and  sister,  and  that  the  brother,  in  the  event  which  had 
happened,  took  his  sister's  moiety  absolutely. 

Mr.  Phillips,  corUHt,  contended,  that  the  word  "  capital "  meant  the  whole  residue, 
and  that  the  brother  was  entitled  for  life  only  to  the  sister's  share ;  otherwise,  thero 
would  be  an  intestacy  if  the  brother  had  died  without  children  in  the  testator's  life. 

Mr.  Poole,  for  the  executors. 

The  Master  or  the  Rolls  [Lord  Langdale].  It  is  not  veiy  difficult  to  see 
what  was  the  intention  of  the  testator.  He  gives  the  interest  of  the  whole  to  hia 
mother  for  life,  and  afterwards  half  the  interest  to  his  brother,  and  half  to  hia  sister. 
Upon  the  death  of  the  sister  the  capital  (that  is,  the  capital  from  which  her  share  of 
interest  arises)  is  to  go  to  her  children,  and  if  she  has  none,  to  her  brother;  and  upon 
the  death  of  his  brother,  the  capital,  that  is  to  say  the  capital  from  which  his  sluire 
of  the  interest  arises,  is  to  go  to  his  children.  If  I  considered  the  word  "capital"  to 
mean  the  whole  residue,  then  upon  the  death  of  his  sister  leaving  children  and  her 
brother,  the  whole,  including  the  brother's  share,  would  pass  to  the  children.  I 
cannot  believe  ^at  was  meant. 

If  the  word  "capital"  does  not  mean  the  whole,  what  does  it  meani  It  meuis 
the  respeotiTe  moieties,  to  the  interest  of  which  each  was  entitled;  therefore  the 
brother  takes  the  sister's  share  absolutely. 


[611]  Andrews  v.  Bousfuld.  Jfoy  4,  1847. 

A.,  on  her  marriage,  assigned  a  debt  due  to  her  from  R  to  three  trustees,  upon  timst, 
when  requested  by  her  to  call  it  in  and  invest  it,  and  hold  it  in  trust  for  A,  her 
husband,  and  children.  B.,  with  full  notice  but  without  such  request,  paid  part  of 
the  money  to  the  husband  by  order  of  the  trustees,  and  other  part  to  the  trustees 
for  the  exprew  purpose  of  being  advanced  to  the  husband  in  breach  of  trust  The 
money  was  lost.  Held,  that  B.,  as  well  as  the  tnuteee,  was  responeiUe  for  tike 
breach  of  trust. 

In  1824  the  Defendant  Mr.  Andrews  intermarried  with  Sarah  Sims.  At  that  Ume, 
Sarah  Sims  was  entitled  to  a  sum  <d  £700,  then  in  the  huids  of  her  nude,  the 
Defendant  Bou^eld. 

By  the  sMtlement  made  on  their  marriage,  she  assiffned  the  £700  to  Sima, 
Bullock  and  Page,  upon  tmat,  when  thereunto  requestea  by  Sanh  Sims  by  any 
writing  under  her  hand,  to  call  in,  oompel  payment  of,  and  reoeire  from  Bousfieu, 
the  X700  and  invest  the  same  upon  Qoverameut  or  real  security,  and  to  hold  the 
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8une  for  Mr.  and  Mrs.  Andrews  for  tfaeir  respective  lives,  and  afterwards  for  thdr 
children. 

After  the  marriage^  notice  of  the  settlement  was  served  on  Bousfield,  and  he  was 
famished  with  a  copy.  The  money  was  subsequently  paid  over  to  Andrews,  under 
the  circumataooea  after  stated,  and  £600  was  loat  by  his  insolvency.  The  object  of 
tills  bill,  filed  by  the  children,  was  to  make,  not  cmly  the  tmstees,  but  Bousfield, 
liable  for  tiie  loss  which  had  occurred. 

Tlie  Defendant  Bousfield  stated,  that  after  the  marriage,  he  bad  given  to  the 
trustees  a  promissory  note  for  the  amount  due  from  him,  and  that  in  September  1829 
Sims  and  Bullock,  or  one  of  them,  applied  to  him  for  payment  of  XlOO,  part  of  the 
said  trust  money,  in  order  that  they  might  pay  over  the  same  to  the  Defendant 
Andrews,  and  that  be,  Bousfield,  according  to  the  best  of  bis  recollection  and  belief, 
thereupon  told  [612]  the  party  or  parties  so  applying  to  him,  that  the  trust  money 
ought  not  to  be  so  employed,  and  that  the  trustees  or  txiistee  replied,  that  the 
trustees  had  a  right  to  call  for  payment  of  the  amount  due  on  the  said  note  or  any 
part  of  it,  when  they  thought  fit,  and  that  be,  Bousfield,  had  nothing  to  do  with  the 
matter.  That  on  the  2d  of  December  1829,  be,  Bousfield,  paid  the  sum  of  £100,  part 
ol  the  principa]  sum  due  from  him  on  his  said  promissory  note,  on  the  authority  of 
an  order  in  writing  signed  by  the  sud  trustees,  to  the  party  who  presented  the  same 
to  him  for  payment,  who  was,  to  the  best  of  his  remembrance  and  belief,  the 
Defendant  Andrews;  that  such  order  was  aa  follows:- — "Loudon,  18th  September 
1829,  Andrews'  tnut  money. — Messrs.  Bousfield, — Please  to  pay  the  bearer  £100, 
and  debit  this  account  with  the  same  £100. — ^Edward  Bullook,  James  Page,  William 
Sims,  Trustees." 

Bousfield  subsequently  paid  two  other  sums  of  £100  to  Sims,  and  £50  to  Sims 
and  Bullock,  leaving  £250  due  from  him ;  and  as  to  this  he  stated  as  follows : — 
"That  in  the  month  of  August  1840  Sims  applied  to  him  for  paymmt  of  the  sum  of 
£250,  beine  the  residue  of  the  trust  money  due  on  the  said  promissory  note ;  and 
that  he,  beneving  that  it  was  the  intention  of  Sims  and  Bullock  to  pay  over  the  said 
sum  to  the  Defendant  Andrews,  or  to  api^y  it  in  some  way  tor  his  use,  remonstrated 
strongly  with  Sims  on  the  impropriety  of  so  doiiu;;  and  upon  being  pressed  for 
payment  hy  Sims,  who  insisted  upcm  the  right  of  the  trustees  to  call  for  payment 
thereof,  the  Defendant  refused  to  pay  the  same,  until  he  had  received  due  notice, 
according  to  the  tenor  of  the  promissory  note.  That  Sims  thereupon  sent  to  the 
Defendant  a  notice  in  writing  signed  by  him,  in  the  words  and  figures  following : — 
*  29th  August  1840. — Mr.  CP,  Bousfield. — Sir, — ^We  hereby  give  you  notice,  that  we 
pl31  shall  require  the  £250,  for  which  we  have  got  your  promissory  note,  on  account 
of  Mrs.  Sarah  Andrews ;  for  Edward  Bullock  and  Self,  W.  Sims,  trustees  for  Mrs. 
Sarah  Andrews.' " 

That  on  the  31st  of  October  1840  Sims  demanded  payment  of  the  said  sum  of 
£260  pursuant  to  the  said  notice,  and  he,  Bousfield,  thereupon  paid  the  sum  of  £250 
to  Sims,  aad  received  back  the  promissory  note,  with  a  receipt  for  £250,  signed  by 
Bullock  and  Sims  indorsed  thereon. 

He  also  stated,  that  he  paid  the  sum  of  £260  because  it  was  duly  demuuled  by 
the  parties  to  whom  it  was  legally  due  on  the  promissory  note,  and  in  order  to  dis- 
charge his  debt  on  the  note;  and  that  he  supposed  and  believed  that  William  Sims 
intended  to  pay  over  the  same  to  Andrews,  and  he  endeavoured,  as  far  as  lay  in  his 
power,  to  prevent  him  from  so  doing.  And  he  said,  that  the  said  sums  of  £100, 
£100,  £50,  and  £250,  making  together  the  sum  of  £600,  were  paid  to  or  to  the  order 
of  the  trustees  by  him,  without  any  rtqaeri  or  auihonty  m  writing  from  or  by  the  said 
Defendant  Sarah  Andrews  to  him ;  bat  he  submitted  and  insisted,  that  he  was  not 
bound  to  enquire  whether  the  trustees  had  or  not  obtained  such  au^ority  in  writing 
and  that,  being  a  debtor  to  the  trustees  on  his  womissory  note,  he  was  n>und  to  pay 
the  amount  thereof  to  them  when  required,  and  that  he  had  himself  a  right  to  pay 
off  the  said  debt  whenever  he  i^eased,  and  that  the  trustees  were  the  proper  persons 
to  receive  and  nve  discharges  for  the  same,  and  that  he  was  in  no  way  acoountabla 
for  their  misapplicatiou  thereof. 

The  principal  question  in  dismito  was,  as  to  the  liability  of  Bousfield. 


[614]  Mr.  Turner  and  Mr.  U.  L.  Bussell,  for  the  PlaintiffB.   Bousfield  had  not 
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only  notioe  of  the  settienmit^  but  he  was  furnished  witti  a  copy  (rf  it.  He  became 
fully  aware  of  the  trusts,  and,  amongst  them,  that  the  money  was  not  to  be  called  in, 
except  on  the  written  reqneet  oS  the  wife.  The  moment  he  became  aware  that  the 
money  in  his  hands  was  trust  m(mey>  he  became  a  trustee  of  it ;  S^griiUm  t.  Joga 
(1  Jones  &  L.  401).  Haviu^^  as  such  trustee,  paid  over  the  money  without  any 
written  request,  as  to  part  to  Andrews,  and  as  to  the  rest,  to  the  trustees,  for  tbe 
express  object  of  being  misapplied,  he  must  be  considered  as  having  concurred  in  and 
aided  the  commisstou  of  the  oreach  of  trust ;  he  is  therefore  penooally  responsible 
for  the  consequences. 

In  Shefidan  y.  Joyce  (Ibid.),  "&  trustee*  in  breach  of  his  duty,  lent  the  trust 
money  to  F.,  upon  the  security  of  a  judgment ;  F.,  at  the  time  not  knowing  that 
it  was  trust  money.  Subsequently,  F,,  at  the  request  of  tbe  cestui  que  trust,  and 
by  the  direction  of  tbe  trustee,  paid  the  interest  to  the  cestui  que  tirud,  who  was 
entitled  to  it  during  her  life.  The  trustee  afterwards  threatened  to  issue  execution 
on  the  judgment.  F.  stated  to  Uie  Mfe*  que  trust,  that  if  ^e  did  not  interfere  to 
protect  him  against  the  demand  of  the  trustee,  he  would  be  obliged  to  pay  him,  and 
she  not  having  done  so,  F.,  as  he  alleged,  paid  the  money  to  the  trustee,  who  satisfied 
the  judgment  on  record.  Upon  a  bill  against  F.  aud  the  trustee,  filed  after  tbe 
decease  of  the  tenant  for  life,  by  the  person  entitled  absolutely  to  tiie  trust  fund,  it 
was  decreed  that  F.  should  pay  the  money  with  interest." 

Mr.  Purvis  and  Mr.  Faber,  for  Bousfield.  Bousfield  was  a  mere  debtor,  and  could 
not,  against  bis  will,  be  [616]  converted  into  a  trustee  of  the  settlement.  His  duty 
was  simply  to  pay  the  amount  of  his  debt  to  the  persons  legally  entitled  to  receive 
and  distribute  it.  He  was  neither  bound  to  interiere,  nor  justified  in  interfering  ui 
the  periormanoe  of  tJie  trusts  of  tbe  deed,  nor  was  he  liable  to  see  to  the  application 
of  the  mouOT  due  from  him,  or  under  any  obligation  to  file  a  bill  for  the  purpose  of 
proteelang  tihe  fund. 

As  to  Bousfield  not  being  justified  in  making  any  paymant  except  upon  the 
written  request  of  Mrs.  Andrews,  it  is  olear  that  the  parties  had  no  right  to  impose 
any  such  a  restriction  upon  him.  He  was  not  to  be  prevented  discharging  himself 
from  his  liability  as  debtor  at  any  moment  he  pleased,  and  his  only  duty  was  to  pa^ 
the  amount  of  bis  debt  to  the  persons  entitled  under  assignment.  He  has  paid  his 
debt  and  obtained  a  legal  discharge,  and  is  not  liable  to  pay  it  a  second  time,  on  tJie 
ground  of  his  being  a  constructive  trustee. 

Id  ^eridan  v.  Joyce  the  debtor  had  acted  in  tbe  trust,  by  agreeing  to  pay  tiie 
sntereat  to  Mrs.  Sheridan,  or,  if  she  required  it,  to  pay  the  principal,  and  be  had 
afterwards  acted  in  a  way  quite  inconsistent  with  his  agreement :  bosides  this,  there 
was  no  proof  of  payment  by  him  of  the  money,  and  the  Court  thought,  "  the  tnuu- 
aotaon  was  a  juggle  between  the  parties  to  deceive  the  lady,  and  heq)  themselves  to 
the  property."  (1  Jones  &  L.  p.  412.)  This  case  is  governed  bv  Eobertt  LU/yd 
(2  Beav.  376),  where  "an  obligor  of  a  bond,  ^ter  notice  that  it  had  been  assigned  ob 
trusts,  of  the  particulaFS  of  miich  there  was  no  proof  of  his  being  cognisantj  made 
payments  to  parties  not  entitled  thereto,  some  by  order  of  the  [616nf  trustee,  and 
some  to  the  executrix  of  the  obligee  without  such  order."  It  was  held,  that  the 
obligor  was  not  respcmsible  to  the  eeahd  que  tnut  for  the  fonner,  but  was  liable  to 
repay  the  latter. 

Mr.  (^oldsmid,  for  Page. 

Mr.  Southgate,  for  Andrews. 

Mr.  Kindersley  and  Mr.  Elderton,  for  Sims. 

Mr.  fioupell  and  Mr.  Beavan,  for  the  representatives  of  BuUock. 

Mr.  Tomer,  in  reply.  The  difference  between  Boberts  v.  Lloyd  and  the  ptesoat 
oase  is  this :  there  Lord  Mostyn  had  no  notice  of  the  partioulars  of  the  tmSta,  and 
was  not  ^erefore  aware  that  a  Ineaeh  of  txust  was  being  otHnmitted.  Sen  BoosfisU 
had  full  notice. 

The  Master  of  thb  Bolls  [Lord  Langdale}.  By  the  terms  of  the  settlement,  cf 
which  Bousfield  had  express  notice,  the  money  was  only  to  be  called  in  on  the  wife's 
request  in  writing.  Bousfield  was  induced  to  pay  over  the  money  voluntarily,  with- 
out any  request  of  the  wife  in  writing,  and  not  for  the  purpose  of  the  periormance  of 
the  trusts,  out,  as  he  believed  and  the  fact  was,  for  the  express  purpose  of  committiog 
a  breach  of  trust.   On  that  ground,  I  think  Bousfield  is  liable. 
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[617]  The  Attornxt-Ginebal  v.  Gilbbbt.  /um  1,  2,  Jvhf  27, 1847. 

A  testator  devised  proper^,  then  in  lease  at  a  rent  of  j£26,  to  the  Principal  of  Brasen- 
nose  Collie,  the  niiliff  of  Binningbani,  and  the  Mayor  of  Haverfoniwest  for  tiie 
time  beinj^  to  hold  to  them  and  their  enooesBors  for  ever;  die  said  yearly  rent  to 
to  be  paid  in  manner  following:  the  som  of  j£8,  13s.  4d.  as  an  additional  mainten- 
ance to  the  school  at  Birmingham,  to  be  paid  to  the  scbocdmaster  by  the  direction 
of  the  bailiff  and  his  brethren,  £8,  ISs.  4d.  to  Brasen-nose  College  for  a  scholar, 
and  £8,  ISa.  4d.  to  the  schoolmaster  of  Haverfordwest.  And  he  directed,  that  at 
the  ex[HratioD  of  the  lease,  the  land  should  be  "  sett  forth  and  improved  by  the 
said  principal,  bailiff,  and  mayor  for  the  time  bein^  or  their  successors,  either  by 
fine  or  otherwise,  bo  that  the  said  rent  of  X26  be  for  ever  reserved  and  paid  as 
before  expressed,  and  the  fine,  if  so  sett,  should  be  equally  divided  betwixt  we  said 
schools  and  college."  Held,  that  this  was  a  devise  to  the  three  perscms  as  joint- 
tenants  in  fee,  and  descended  to  tfao  heir  of  the  last  Burvivor ;  aoid,  seoondlyi  that 
the  college  took  no  beneficial  interest  in  Uie  incroaaed  rents  or  fines  irftenQirdB, 
reserved. 

This  was  an  information  filed  by  the  Attorney-General  for  the  purpose  of  setting 
aside  three  several  leases  of  the  charity  property,  dated  respectively  5th  June  1838, 
the  16th  June  1762,  and  the  1st  October  1829|  and  for  determining  the  rights  of  the 
charity  under  the  will  of  John  Milward. 

The  testator,  by  bis  will  dated  in  June  1664,  expressed  himself  as  follows : — "  And 
as  toucfaing  my  lands  and  tenements  which  I  have  granted  by  lease  for  divers  years 
yet  to  come  unto  Michael  Hunt  of  Birming^iam,  in  the  county  of  Warwicke,  Sheere- 
onith,  att  the  yearly  rent  of  twenty-sixe  pounds,  lyeing  in  Bordesley  in  the  said 
eouDty  of  Waric^  with  all  appurtenances,  &o.  And  as  touching  my  right  and 
interest  to  one  house,  &&,  called  tiie  Bed  Lyon,  &c.,  my  will  and  meaning  is,  and  I 
do  hereby  give  and  devise  the  said  mesmoage,  lands,  Ac.,  in  Bordesley  aforesaid  in 
lease  with  the  said  Michael  Hunt»  wildk  the  twentie-six  ponnds  tiiereunm  yearely 
reserved,  and  the  said  house  called  the  Bed  Lyon,  &c.,  unto  the  Principal  <tf  &asen- 
noee  CoUedge  in  Oxford  for  the  time  being,  the  bayliefe  of  the  towne  of  Byrmingham 
for  the  time  bein^  and  the  Mayor  of  the  towne  and  countie  of  Haverfordwest  for  the 
time  being,  and  their  successors  for  ever.  [618]  To  have  and  to  hould  the  same,  &o., 
onto  the  said  principle,  bayliefe  and  mayor,  and  tfaeire  successors  for  ever,  to  the  only 
use  and  uses,  intents  and  purposes  hereinafter  expressed  (that  is  to  say) : — As  touching 
the  yearly  rent  of  twenty-sixe  pounds  for  the  two  first  yeares  next  ^ter  my  decease, 
the  same  to  be  paid  to  my  said  executrixes's  hands  hereafter  named,  being  the  same 
of  J652,  &0.  Aiid  as  touching  the  sud  yearely  rent  then  after  to  be  due  during  the 
■aid  iMse,  the  same  to  be  paid  by  the  said  Michael  Hunt  in  manner  following  (that 
is  to  say^ — ^the  mune  of  eight  pounds,  thirteen  shillings  fower  pence  yeu-ly,  aa  an 
additional  maintenance  to  uie  free  8cho(de  of  Binningham,  being  the  place  where  I 
was  borne,  to  be  paid  to  the  schoolmaster  dtere,  for  the  time  being,  W  the  direction 
of  the  bayliefe  of  the  said  town  and  his  brethren ;  and  the  sum  of  eight  pounds 
thirteene  shillings  fower  pence,  a  second  part  of  the  said  yearely  rent,  to  be  paid 
yearely  to  the  use  of  the  principle  and  fellows  of  Brasen-noee  College  in  Oxford,  where 
I  had  part  of  my  education,  to  be  by  them  bestowed  on  a  schoUer,  towards  part  of 
hia  education  and  mayntenance  there,  to  be  placed  in  the  said  oolledge,  or  sent  thither 
^yther  from  the  schoole  of  the  said  towne  of  Birmingham,  or  from  ue  schoole  of  the 
town  and  county  of  Haverfordwest  aforesaid  by  turnes ;  the  first  to  bcvinne  for  him 
that  slull  be  sent  from  the  towne  of  Birmingham.  And  the  like  sum  ctteight  pounds 
thirteen  shillings  fower  penoe  yeaxely,  to  be  paid  during  the  said  leaee,  as  an  addition 
of  maynteouice  to  the  free  schoole  of  the  said  town  koA  county  ci  Haverfordwest 
where  I  have  lived  for  man^  yeares  last  past,  to  be  paid  to  the  schoolmaster  theire 
Uar  the  time  being,  by  tiie  discretion  of  the  mayor,  aldermen,  and  brethren  of  Haver- 
f<»dwest  iJoresaid.  And  as  touching  the  house  called  the  Bed  Lyon  aforesaid,  with 
tiie  appurtenances,  my  will  is,  that  the  same,  with  the  rents,  [619]  issues  and  profits 
there^  shall  be,  and  loc  ever  hereafter  shall  remain  unto  the  wid  [uineipal,  bayliefe, 

B.  in.— 22* 
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and  mayor  and  their  suocessorB.  To  the  use  and  uses  of  the  said  sdHX^udaDi^l 
to  be  derided  betweene  them  in  three  equall  parts. 

"  And  my  will  is,  that  after  the  said  lease  is  expired,  that  the  uid  Uad  in  In 
and  the  said  house  called  the  Red  Lyon  shall  be  sett  forth  and  improved  1^  tb^ 
principle,  bayliefe,  and  ma^rftn-the  lame  beioff,  or  theire  successors,  ejther  by  ft 
otherwise  soe  that  the  said  rent  of  £26,  and  the  said  rent  nov  resOTsd  for 
house  called  the  Red  Lyon,  be  for  ever  roserved  and  paid  aa  befm  is 
And  the  fine      so  it  be  sett),  be  equally  tUvided  betwixt  die  said  i 
ooUedge." 

The  principal,  bailiff,  and  mayor  were  not  of  themselves  oorporationi 

It  ba!d  been  the  custom,  for  a  long  series  of  years,  for  the  master  <A  Binnii 
School,  Brasen-nose  College,  and  the  Corp(»niti<m  of  Haverfordwest,  widt  die  a 
of  the  schoolmaster,  to  grant  leases  of  the  respective  third  portions  of  Boid 
property,  to  which  it  was  assumed  they  were  entitled. 

The  rental  reserved  by  the  three  leases  for  the  whole  Bordesley  propog 
£36,  and  it  was  under-let  for  £330.  The  lease  of  1762,  granted  by  the  Gorpi 
of  ^av6rfoTdwe8t  with  die  consent  of  the  master,  was  a  husbuidiy  leiae  isx 
nineyears  at  a  fixed  rent  of  £18. 

The  ot^er  property  called  the  Red  Lion  did  not  appear  to  have  been  ers 
by  the  devisees  or  charities. 

[6201  The  Defendants,  Brasen-nose  College,  insisted,  that  the  cdle 
beneficially  entitled  to  the  surplus  of  one-third  of  the  estate  after  proridii^ 
duly  securiug  the  appointed  stipend  to  any  scholar  that  might  bedolyMnti 
college  in  conformity  wit^  its  established  regulations ;  and  had  a  right  to ' 
manage  the  said  estate  in  like  manner  as  the  other  corporate  poasessMW  of 
college. 

The  Attomey-Oeneral,  Mr.  Twisa,  Ifr.  Turner,  and  Hr.  Kunt^  in  aqpsit 

information. 

Mr.  Tinney  and  Mr.  Spooner.^or  the  Birmingham  SchooL 

Mr.  Sfaee,  for  the  Baitiff  of  Birmingham. 

Mr.  Bet^l  and     Fidmer,  for  Bnum-nose  College. 

One  general  rule  of  oonstooetion  is,  that  the  Court  will  so  oonstrae  s  deni 
enable  ^e  devisee  to  perform  the  intentions  of  the  devisor,  and  aeoond,  tbit 
of  the  rents  and  profits  ind^nitely  is  equivalent  to  a  devise  of  the  feM 
Applying  these  rules  to  the  present  case,  this  devise  most  be  oonstroed  ut 
devise  to  the  three  corporations  in  fee,  and  by  force  of  the  word  "  divided,"!!! 
in  common.  Even  if  that  be  not  so,  t^e  Court,  at  this  distance}  will  pm 
conveyance  of  the  legal  estate  to  the  corporations,  frtsn  the  oontanoed  a 
mode  of  dealing  with  die  [Hro^erty. 

Brasen-noee  College  is  entitled  to  on»-tiitrd  subject  to  die  ehaige  of 
for  the  scholar. 

[621]  Mr.  Kindersley  and  Mr.  Webster,  for  Taylor,  the  lessee. 

Mr.  Roupell  and  Mr.  Stevens,  for  the  master  trf  the  Birmin^iam  SdooL 

Mr.  Teed,  for  the  master  ci  HaTerfordvest  SdiooL 

Mr.  Pitman,  for  tiie  Mayw  of  Haverfordwest. 

Attomey-Omeral  v.  Foord  <6  Bear.  288),  Atiometf-Omunl  v.  Pargetv  (6  Ba 
AUomeif-QmeraX  t.  MiMhuU  (4  Yes.  11).  AUomty-Qmerdl  r.  Lord  HoAm  (Ti 
209),  Attorney-Gfneral  v.  Bratm^um  CoUege  (2  CI.  &  Fin.  296),  £x  parte 
the  Lawford  Charity  (2  Mer.  453),  Attorney-Cfmeral  v.  Gross  (3  Mer. 
Cfeneral  v.  barren  (2  Swans,  291),  were  dted  with  respect  to  the  vtSi^ 
leases. 

Thk  Attornkt-Oeneral,  in  reply. 

Jvfy  27.   Ths  Master  of  the  Rollb  fLord  Langdale].   I  cannot  itciJ 
argument  on  behalf  of  the  coU^ ;  I  am  of  opinion  that  this  is  an  effeetinl 
the  benefit  of  the  charity,  ana  that  there  is  no  legal  estate  in  the  " 
testator's  intentira  to  devise  the  estate  to  the  tliree  oflScial  peraras  d 
will,  in  perpetuid  suooeasioa,  ooidd  not  l^aUy  talra  effect  under  the 
lands  and  tenements  at  [622}  Bordesley,  as  expressed  in  his  will,  and 
became  vested  in  the  three  persons,  who,  at  the  time  of  his  death,  wve 
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the  Prinoipal  of  Brasen-nose  College,  Oxford,  the  Bailiff  of  the  town  of  Birmingbain, 
aod  the  Mayor  of  Haverfordwest  as  joint-tenants  in  fee;  and  consequently  it 
descended  to  the  heir  at  law  of  the  survivor  of  them.  I  think  that  Brasen-nose 
Colleee  did  not  take  the  legal  estate  in  any  part  of  the  property. 

1%e  whole  rent  at  the  testator's  death  amounted  to  the  sum  of  £2Q,  of  which  the 
lessee  was  to  pay  one  full  third  as  an  additional  maintenance,  to  the  free  school  of 
Birmingham,  to  be  paid  by  the  lessee  to  the  schoolmaster,  one  other  third  to  the 
principal  and  fellows  of  Brasen-nose  College,  to  be  by  them  bestowed  on  a  scholar, 
and  the  remainiue  third  was  to  be  paid  as  an  additional  maintenance  to  the  free 
achool  of  Havenordwest  to  be  paid  to  the  schoolmaster.  Thus,  during  the 
oontinnance  of  the  existing  lease,  the  whole  rent,  in  equal  third  parte,  was  to  be 
applied  on  the  trusts  declared  in  the  will.  No  benefit  was  expressed,  nor  in  my 
opinion  can  any  be  implied  to  be  given  to  the  trustees,  or  to  the  persons  to  whom  the 
third  parts  were  to  be  paid  by  the  lessees. 

Aner  the  expiration  of  the  lease,  the  lands  were  to  be  let  by  fine  or  otherwise,  so 
that  the  rent  of  £26  might  be  forever  reserved  and  paid,  as  before  was  expressed ; 
and  the  fine,  if  so  it  were  let,  was  to  be  equally  divided  betwixt  the  said  schools  and 
ooUege. 

It  has  been  contended  that  this  direction  to  keep  up  the  old  rent,  and  to  divide 
the  fine  between  the  schools  and  college,  indicates  an  intention  to  give  to  the  college 
at  least  a  beneficial  interest  in  ooe-third  of  the  fines,  [&231  and  to  restrict  the  trusts 
to  one-third  of  the  whole  rent ;  but  I  think  such  is  not  tne  effect  of  the  will.  The 
testator  having  directed  the  whole  rent  to  be  applied  in  third  parts  to  the  particular 
purposes  in  the  will  stated,  and  having  assigned  his  reasons  for  selecting  the  particular 
objects  of  his  bounty,  directs,  by  means  of  the  same  trustees,  an  equafdiviaion  of  the 
fines,  if  any,  among  the  same  persona  who  were  to  receive  the  third  part  of  the  rents, 
without  any  indication  that  they  were  to  take  the  fines  otherwise  tnan  as  they  took 
the  rents;  and  the  whole  rent  being  given  on  toist,  I  think  tht  fines  must  be 
ooostroed  to  be  given  in  the  same  manner. 


[623]   Christophers  v.  White.   July  27,  1847. 

Trustees  can  only  be  flowed  costs  out  of  pocket,  for  {urofessioQal  business  transacted 
by  a  firm,  one  of  whom  is  a  trustee,  thoagh  the  businesB  be  done  by  one  of  the 
partners  who  is  not  a  trustee. 

The  testatrix  devised  real  estates  to  Clement  and  White,  upon  trust,  after  the 
death  of  a  tenant  for  lif^  to  sell  and  pay  one-third  of  Uie  produce  unto  the  Phuntiff'B 
wife. 

Clement  was  a  solicitor  carrying  on  business  in  partnership  with  Newman,  and 
tiie  fim  of  Clement  &  Newman,  or,  as  it  wa^  said,  Newman,  on  behalf  of  the  firm, 
managed  the  affiurs  of  the  trusty  and  after  tJie  death  of  the  tenant  for  life  sold  the 
estates.  Qement  died  in  1844,  and  this  bill  was  filed  against  White  for  payment  of 
the  one-Uiird  share.  The  accounts,  as  rendered,  were  admitted,  except  as  to  the 
professional  charges  of  Messrs.  Qement  &  Newman ;  and  these  were  now  made  the 
subject  of  discussion. 

[JS2i\  Mr.  Tinney  and  Mr.  Bates,  for  the  Plaintiff.  It  is  clearly  settled,  that  a 
trustee  cannot  make  any  charge  for  his  professional  exertions  in  the  matter  of  the 
trust.  The  same  rule  applies  where  trust  business  is  conducted  by  two  solicitors,  one 
of  whom  happens  to  be  a  trustee.  CoUms  v.  Careg  (2  Beavan,  128;  and  see  the 
oUier  authonties,  9  Beavan,  388,  note).  The  trustee  is  only  entitled  to  oosts  out  of 
pocket 

Mr.  Eindersley  and  Mr.  Bagshawe,  for  White.  The  rule  ou^t  not  to  be  extended 
to  this  case.  On  the  death  ^  the  tenant  for  life^  it  became  necessary  to  sell  the 
property.  Clement,  by  the  state  of  his  health,  was  inoapable  of  tmnsactin^  the 
business  which  was  done  by  Newman  done,  whom  it  would  be  unjust  to  depnve  of 
all  remuneration.  At  aJl  events  the  Court  ought  to  grant  a  reference  to  the  Master, 
to  enquire  under  what  dreumstances  the  expenoes  were  incurred. 
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Mr.  Mitchell,  for  another  Defendant. 

The  Mastsr  of  ths  Rolls  [Lord  Langdale].  I  do  not  think  that  the  circam- 
stances  of  this  case  are  such  as  to  warrant  the  Court  in  making  it  an  exception  to  the 
admitted  rule. 

A  trustee  is  not  allowed  to  act  as  his  own  solicitor  and  then  charge  his  eettid  que 
trust  with  amount  of  his  professional  fees.  The  rule  admits  of  exception,  when 
the  testator  or  creator  of  the  trust  expressly  authorizes  the  trustee  to  retain  his 
professional  oosts,  shewing  thereby,  that  Ae  would  rather  run  the  risk  of  abiue,  by 
unitang  the  two  characters,  and  pay  the  solidtor  his  oosts,  than  lose  his  serrioes  as 
trustee. 

[626]  The  principal  fact  here  stated  is,  that  the  business  was  not  done  by  the 
trustee,  he  being  incapable  from  ill-health,  but  that  the  whole  was  done  by  his 
partner.  It  was  done,  however,  for  his  profit  as  partner,  and  is  the  same  as  if  two 
partners  divide  their  business,  one  attending  to  the  law  department,  and  the  other 
to  the  equity,  in  which  case  each  acts  for  the  profit  of  the  other.  Would  this  Court 
allow  a  trustee  to  say  to  his  partner,  "  You  shall  act  as  solicitor,  and  earn  all  the 
profit  you  can  for  the  concern."   I  think  that  could  not  be  maintained. 

For  t^e  bumness  done  during  the  life  of  Mr.  Clement,  only  oosts  out  of  pocket 
can  be  allowed. 


[036]  Newton  v.  Ricketts.  Jvfy  29,  30,  1847. 

The  existence  of  a  suit  to  recall  probate,  in  which  the  probate  has  been  ordered  into 
Gourt^  is  not^  of  itself,  a  sufficient  ground  for  a^tointing  a  receiver. 

In  August  1842  Sir  Robert  Ricketts  died,  having,  by  his  will,  executed  ehortly 
before,  given  his  property  to  his  widow  and  children,  but  excluding  the  Plaint 
his  daughter,  Mrs.  Newton.  He  appointed  Lady  Ricketts,  Joseph  Cooper  Straibcd, 
and  Thomas  Askew,  executors,  and  Straford  and  Askew,  trustees  of  his  wilL 

In  September  1842  Lady  Ricketts  and  Straford  proved  the  will  in  the  common 
form,  and,  as  was  stated  by  the  Plaintiflb,  they  paid  the  debts,  &o.,  and  ascertained 
die  residue.  Mr.  and  Mrs.  Ifewton  disputed  the  validity  of  the  will ;  they  oonmienced 
proceedinj^  in  the  Ecclesiastical  Court  io  1843,  which  they  had  disoontinaed,  as  Uiey 
alleged,  from  poverty. 

1.626]  In  March  1847  they  recommenced  proceedings  in  the  Ecclesiastical  Court 
to  revoke  the  probate.  Lady  Ricketts  and  Straford  were  ordered  to  appear,  and  to 
bring  into  and  leave  in  Court  the  probate,  and  to  prove  the  will  in  solemn  form, 
otherwise  to  shew  cause  why  the  probate  and  will  should  not  be  declared  null  and 
invalid. 

They  accordingly,  in  April  1847,  brought  in  the  probate,  and  propoonded  the 
will,  which  was  opposed  by  the  Plaintifis,  who  insisted  on  its  invalidity ;  and  tiie 
will  had  not  yet  been  proved  in  the  solemn  form  in  the  Eoclesiastical  Co  art. 

The  Plaintiffs  filed  this  bill  on  the  17th  of  July  1847  agamst  Lady  Bieketta, 
Mr.  Straford,  Mr.  Askew,  and  the  other  children  of  the  testator;  aU^inj^  that 
pending  the  sioresaid  litigation  in  the  said  Prerogative  Court  touching  the  validity 
of  the  said  pretended  will  and  the  said  probate  thereof,  and  by  the  force  and 
operation  of  the  said  decree  of  that  Court,  and  of  the  said  bringing  in  and  leavinr 
the  said  probate  in  the  registry  of  the  said  Court,  the  said  probate  was  recalled, 
suspended,  and  inoperative;  and  that,  pending  such  litigation,  there  was  no  perstm 
legally  entitled  to  receive,  transfer,  or  dispose  of  any  part  of  the  personal  estate 
or  effects  of  the  said  Sir  R.  Ricketts  deceased. 

The  bill  simply  prayed  a  receiver  pending  the  litigation  in  the  Ecclesiastiosl 
Cour^  and  an  injunction  to  restrain  the  transfer  of  the  sum  of  X33,140,  the  resnduary 
assets  standing  in  the  nunc  of  Mr.  Straford,  the  trustee,  and  of  Chamock,  a  new 
trustee,  who  had  been  appointed  after  the  testator's  death,  but  had  died  in  1846. 

VSStr\  It  appewed  that  the  Flaintifib,  b^ore  filing  their  bill,  had  put  a  distrmgat 
on  tne  stock  and  dividends ;  and  Lady  Ricketts  having  applied  to  the  bank  to  aUow 
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ft  tmufer,  in  order,  as  tm  alleged,  to  compete  the  appdntment  of  a  new  trustee 
under  Uie  will,  in  the  room  of  Chamock,  this  bill  was  filea. 
The  Plaintiffs  now  moved  for  an  injunction  and  receiver. 

Mr.  Kindersley  and  Mr.  Chapman  Barber,  in  support  of  the  motion.  Notwith- 
standing the  doubt  once  existing,  in  consequence  of  the  opinion  expressed  by  Lord 
Erakine,  it  is  now  clearly  settled,  that  this  €!ourt  will  intei^ere  and  grant  a  receiver, 
for  the  protection  of  property  pending  a  litigation  in  the  Ecclesiastical  Court, 
although  that  Court  has  power  to  grant  administration  pendetUt  lite.  Atianson  v. 
Sauhaw  (2  Ves.  &  B.  85).  This  applies  not  only  to  cases  where  no  probate  has 
been  granted,  and  the  will  is  in  litigation,  but  also  where  probate  has  been  granted, 
and  there  is  a  suit  to  recall  it.  £aU  v.  Oliver  (2  Yes.  &  B.  96),  and'Hutherfoid  v. 
Ikn^a»  <1  Sim.  &  St.  Ill,  n.).  Probate  was  obtained  without  notice  to  the  Plaintiffs, 
the  validity  of  the  wUl  is  in  oonteat^  and  the  probate  has  been  recalled ;  ao  that  there 
ie  no  person -anned  with  the  authority  of  the  Eodeaiastioal  Court  to  get  in  the  assets. 

[1^  Master  of  the  Rolls.  Notwithstanding  the  probate  has  been  brought 
into  Court,  there  is  an  existing  legal  personal  representative.  This  Court  merely 
acts  for  the  purpose  of  protecting  \JSSX\  the  property.  Do  you  allege  any  case  of 
inaolvency  or  danger  1] 

We  do  not  ulege  such  a  case,  but  the  Defendant  has  applied  to  the  bank  to 
permit  a  transfer,  notwithstanding  the  disiringaSy  and  the  Plaintiffs  received  notice 
that  this  would  be  done,  unless  a  bill  were  filed.  This  shews,  that  it  is  intended  to 
deal  improperly  with  the  fund  before  the  right  to  it  had  been  determined. 

Mr.  Robson,  in  the  absence  of  Mr.  Turner,  for  Lady  Bicketts.  The  meife 
institution  of  a  suit  to  recall  inpbate  is  not,  of  itself,  sufficient  to  warrant  the 
appointment  of  a  receiver.  This  was  expressly  stated  by  Lord  Cottenham  in 
Watkiiu  V.  BretU  (1  Myl.  &  Cr.  p.  102) ;  he  there  said,  "  If  probate  has  been  granted, 
but  there  is  a  suit  to  recall  probate,  I  think  that  that  ciroumstuice  does  not  give 
this  Court  inriadlction,  because  there  is  au  adjudication  already.  It  would  be 
different  if  there  were  fraud.  If  this  Court  were  to  interfere,  merely  because  there 
was  a  suit  to  recall  probate,  it  is  quite  evident,  that  in  order  to  omain  a  receiver, 
it  would  only  be  necessary  to  institute  a  suit  in  the  Ecclesiastical  Court." 

The  same  rule  was  stated  by  Vice-Cbancellor  Wigram,  in  Rmdall  v.  BendaU 
{\  Hare,  p.  154):  he  there  observed,  "Two  rules  may,  I  believe,  be  stated  with 
perfect  safety :  first,  where  probate  or  administration  has  been  granted,  a  receiver 
will  not  be  appointed  pending  litieation  in  the  Eoclesiastioal  Courts  to  recall  probata 
unless  a  speml  case  be  made  for  doing  sa" 

[629]  Here  no  special  case  is  made  by  the  bill,  which  rests  cm  tihe  aimi^e  fact 
of  the  existenoe  of  the  suit  for  the  recall  of  probate,  neither  fraud  nor  danger  is  even 
suggested  at  the  Bu*,  and  the  fact  of  the  remon^  of  the  disMngaa  seems  tmly  relied 
on.  The  reason  for  it  was  bond  fide,  to  enable  the  parties  to  complete  the  appointment 
of  a  new  trustee  of  the  fund ;  besides  the  Defendants  were  not  bound  to  submit  to 
a  proceeding  in  the  nature  of  an  injunction,  obtained  ex  parte,  without  any  evidence 
or  notice;  and  it  is  the  very  question  now  in  discussion,  whether  the  Plaintiffs  have 
any  right  to  an  injunction  to  restrain  the  transfer. 

There  are  no  outstanding  assets  to  get  in,  and  even  if  the  will  were  set  aside, 
the  widow  would  become  entitled  to  one-third  of  the  fund,  and  the  Plaintiffs  to  a 
portaon  only  of  the  remainder.  It  would  be  extremely  unjust  to  deprive  the  parties 
of  their  income  until  the  litieation  is  ended. 

The  Plaintiffs  have  also  disentitled  themselves,  by  their  ladus,  to  die  interference 
d  the  Court.  It  is  admitted  t^at  they  had  notaee  in  1843,  and  that  they  took  some 
IHOoeediDgs  which  they  abandoned. 

The  fund  also  is  standing  in  the  name  of  the  trustee  and  not  of  the  executors. 

Mr.  Roupell  and  Mr.  T.  H.  Hall,  for  Straford,  also  resisted  the  motion,  and  in 
addition  rehed  on  a  case  of  Connor  v.  Connor  (16  Simons,  598),  in  which  Lord 
Cottenham  held,  that  the  fact  t^at  the  Ecclesiastical  Court  had  issued  a  citation 
for  recalling  lettera  of  administration,  was  not  sufficient  to  induce  the  Court  to 
interfere  against  the  legal  right  of  the  existing  administrator. 

[S301  Mr.  Kindersley  in  reply  said,  that  in  Connor  v.  Coanory  the  Lord  Chancellor 
had  discharged  the  order  of  the  Vice-Chancellor,  merely  because  the  parties  had 
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offered  to  bring  the  money  into  Court.  That  the  object  of  the  intended  transfer 
in  this  ease  was  to  take  the  fund,  admitted  to  be  part  of  die  usetSa  out  of  the 
hands  of  the  ezeoutoFB,  and  put  it  under  the  control  of  a  Btrangar. 

Mr.  Roupell  observed  fefaiat  CInuur  t.  Cmnor  was  a  suit  for  tiie  administostson  (tf 
the  estate. 

The  ItfASTBB  OF  THE  RoLLS  [Lord  Lancdale].  I  will  not  decide  this  case  before 
I  know  what  passed  in  Connor  v.  Connor.  It  may  make  a  difference,  that  that  suit 
was  for  the  administration  of  the  estate,  and  that  this  is  merely  for  a  receiver  and 
injunction.  Unless  something  passed  in  Connor  v.  Connor  material  to  the  case  now 
under  discussion,  I  hardly  think  I  ought  to  interfere,  and  appoint  a  receiver.  What 
are  the  facts?  Probate  of  the  will  has  been  granted,  and  for  anything  yet  appearing 
to  the  contrary,  duly  granted,  on  proof  in  common  form.  The  Plamtiffs  desire  to 
have  it  proved  in  solemn  form,  and  can  require  it  by  a  very  easy  proceeding  in  the 
Eoclesiastioal  Court.  An  opportunity  is  .given  to  one  side  to  prove  the  will  mt 
tesfes,  and  to  the  other  to  impeach  it^  if  he  can ;  but  what  ground  is  there  for 
equitable  relief  under  these  circumBtanceaf 

It  is  s^isfactoiy  to  find,  that  the  aathorities  shew,  that  such  a  state  of  things 
alone,  affords  no  right  to  relief,  though  it  may,  if  connected  with  other  circumstances; 
and  I  can  conceive  many  cases  in  which  this,  coupled  with  other  circumstances, 
would  induce  the  Court  to  interfere  and  protect  the  property.  But  is  any  other 
ground  here  alleged  "i  Is  it  pretended  that  if  the  fund  be  left  in  the  C^^l  P<^*^ 
of  those  now  having  the  legu  right,  it  will  be  exposed  to  the  least  dagger  i  That 
is  not  even  alleged. 

What,  then,  are  the  other  ciraumstanoest  There  has  been  a  full  administration 
of  the  estate,  so  far  as  to  clear  the  residue ;  the  executors  desire  to  declare  that  they 
hold  it  in  trnst  for  the  persons  entitled  under  the  will,  and  wish  to  apply  it  ior  the 
benefit  of  such  persons.  One  view  to  be  taken  of  the  case  is,  that  the  Plaintafis  may, 
by  possibility,  establish  their  right,  and  it  may  possibly  happen,  that  by  leaving  the 
fund  in  the  hands  of  the  trusteM,  it  may  be  more  difficult  to  follow  it.  In  the 
abeence  of  uiy  proof  or  allegation  that  the  Defendants  are  not  perfectly  able  to  answer 
when  required,  I  am  at  a  loss  to  know  why  this  Court  should  interfere  at  all. 

If,  notwithstanding  the  cases  cited,  I  should  find  that  the  Lord  Chancellor  would 
have  granted  the  injunction  in  Connor  v.  Connoi;  if  the  party  had  not  consented  to 
bring  the  fund  into  Court,  I  shall  not  be  at  all  disposed  to  act  contrary  to  his 
decision.    It  is  my  duty  to  follow  his  example. 

I  will  ascertain  what  passed  in  that  case ;  but  if  I  find  that  it  does  not  govern  Uie 
present,  I  shall  refuse  the  motion  with  costs. 

Jvly  30.  The  Mastke  of  the  Bolls  said,  he  found  that  nothing  occurred  in 
dmiacr  v.  Connor  which  affected  this  case ;  and  he  must  therefore  refuse  the  motion 
with  costs. 

Note.— The  case  was  affirmed  by  Lord  Gottenham,  August  6th,  1847. 


[63^   Bag^aw  v.  Parker.   Jwm  3,  1847. 

By  articles  of  partnership,  it  was  stipulated  that,  in  the  event  of  such  severe  illness 
as  should  oblige  the  Defendant  to  quit  India  for  more  than  one  year,  the  books 
should  be  made  up  to  the  end  of  the  partaership  year,  and  a  valuation  should  he 
made  of  the  stock.  The  Defendant  became  an  incurable  lunatic  on  his  way  to 
India.  He  arrived  there  in  1841,  and  im  sent  back,  Hehl,  that  this  wticle  con- 
templated a  dissolntion ;  that,  according  to  the  fair  meaning  of  ^e  article^  die 
event  had  happened,  and  that  his  partners  were  entitled  to  a  dissolution  as  from 
the  end  of  the  partnership  year  1842,  and  notp»  contended  by  l^e  Defendant^ 
from  the  decree. 

In  1840  the  Plaintiffs,  Bagshaw  &  Company,  a^;reed  to  form  a  partnership  wiUi 
the  Defendant  Parker,  for  the  purpose  of  estabUshing  a  sugar  and  rum  mannnefioiy 
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in  India.  Parker  was  to  go  to  Bengal,  and  personally  superintend  and  manage  the 
factoiy. 

Articles  of  partnership  were  aooordingly  executed,  dated  in  July  1840,  whereby 
thej  agreed  to  become  partners  for  five  years ;  and  it  was  agreed,  that  the  Plaint^ 
should  purohase  the  maobinery,  &c  The  thirteenth  article  was  as  follows : — "In  the 
arent  of  death  or  such  severe  iUness  as  shall  oblige  Mr.  Parker  to  quit  India  for  more 
than  one  year,  the  books  to  be  made  up  to  the  end  of  the  piurUiership  year*  provided 
the  period  gives  (in  case  d  deat^)  one  year's  profit,  and  a  valuation  made  by  peraoDS 
choaen,  one  by  Mr.  Pwker  or  his  executors,  as  the  case  may  be,  the  other  by 
Bagabaw  &  Co.,  or  by  a  third  person,  in  the  event  of  such  not  agreeing,  who  shaU 
value  the  stock,  fixed  and  moveable,  the  liabilities,  &&,  whioh  shall  be  taken  at 
anch  valuation  by  the  remaining  partners." 

In  October  1840  the  Defendant  left  England  for  India,  but  on  his  passage  he 
became  a  lunatic  He  arrived  at  Calcutta  in  February  1841,  where  he  remained  some 
months  J  but  being  found  incurable,  he  was  sent  back,  and  arrired  in  Eng^nd  in 
October  1841. 

£633]  The  Plaintiflfs,  however,  at  their  own  ex|>enae  proceeded  in  the  nndwtaking, 
and  th^  brought  the  works  into  active  operation  m  November  1842. 

In  consequence  of  the  contiouance  w.  the  Defendant's  malady,  the  Plaintiffs,  in 
January  1843,  filed  this  bill,  praying  that  the  partaiership  might  be  dissolved,  and 
that  it  might  be  declared  from  what  date  it  was  to  be  diseohred,  and  that  Uie  accounts 
might  be  taken. 

The  cause  now  came  on  for  hearing,  and  the  only  question  discussed  was,  from 
what  day  the  partnership  was  to  be  considered  dissolved. 

Mr.  R.  Fiumer  (in  the  absence  of  Mr.  Turner),  for  the  Plaintifis,  asked  for  a 
declaration,  that  the  partnership  was  dissolved  from  the  end  of  the  year  1841,  and 
that  the  accounts  mignt  be  ti^en  on  that  principle.  He  argued,  that  although  in  the 
case  of  Besch  v.  Froneh  (1  PhilL  172),  the  partnership  was  declared  dissolTe(r,^vf»  th^ 
date  of  the  decree ;  atill  that  case  was  no  authority  for  the  present,  for  there,  the  articles 
of  parteership  contained  no  proviso  for  a  dissolution,  but  here,  there  was  an  express 
stiiMilation  on  that  head,  b^  &e  terms  of  which  the  rights  of  the  parties  ought  to  be 
regulated. 

That,  Vy  the  thirteenth  article,  it  was  stipulated,  that  in  die  event  of  such  severe 
illness  as  should  oblige  the  Defendant  to  quit  India  for  more  than  one  year,  the  trade 
was  to  be  wound  up,  and  the  partnership  dissolved ;  and  that  it  clearly  appeared,  that 
Uie  Defendant  had  been  disabled  by  mental  illness  from  continuing  in  India,  and  from 
performing  the  duties  he  had  undertaken.  [634]  That  the  Plaintiffs  had  d(me  all  they 
could,  and  had  filed  this  bill  without  delay. 

That  in  Besch  v.  Frolich  Lord  Lyndhurat  relied  on  the  fact  of  the  lunatic's  capital 
being  continued  in  the  business,  and  considered  it  would  not  be  equitable  that  his 
capital  should  be  subjected  to  the  perils  of  trade,  without  allowing  him  to  {wrticipate 
in  the  profits;  but  here  the  whole  capital  bad  been  advanced  by  the  Plaintiffs;  that, 
therefore,  in  all  events,  the  dissolution  ought  not,  under  such  circumstances,  to  be 
later  than  the  filing  of  the  bill,  as  in  the  case  of  v.  Gear  (S  You.  &  Coll.  (Exch.), 
184),  where  there  was  no  capital. 

Mr.  Amphlett^  for  Mr.  Parker  and  his  committee,  did  not  dispute  that  the 
Plaintiffs  were  entitled  to  a  dissolution  of  the  partnership;  but  contended  that  it 
ought  to  take  place  from  the  date  of  the  decree,  as  in  BescK  v.  Frdv^:  that  the  case 
did  not  fall  within  the  thirteenth  clause,  for  the  event  there  contemplated  was  that  of 
the  Defendant  voluntarily  retiring  from  India  for  a  year  by  reason  of  ill  health  ;  that 
a  lunatic  was  incapable  of  exercising  uiy  discretion  on  the  matter,  and  that  his 
removal  could  not  be  considered  as  an  act  of  his  own,  or  one  for  which  he  was 
responsible. 

That  if  he  had  remained  a  lunMac  in  India,  still,  though  incapable  of  performing 
his  duties,  the  dissolution  would  be  from  the  date  of  the  decree ;  Besch  v.  FroluX. 
That  the  Plaintiffs  ought  to  have  taken  some  atop  to  determine  the  partnership,  such 
as  giving  notice,  whioh  notice  would  have  been  valid  notwithstanding  the  lunacy, 
Se&rigan  r.  LoekU  (15  Sim.  286),  and  ODght  to  have  had  the  partnership  property 
valued. 
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rSSSl  Mr.  R  Palmer,  in  reply. 

l^MASTEB  OF  THS  BoLiA  [Lord  lAngdalel  Though  the  word  "dinolntion'' 
is  not  used,  yet  I  think  thi^  the  thirteenth  obnse  eontemplatea  a  diasohitKxi.  I 
cannot  conceive  what  else  can  bo  the  meaning  of  the  proriaion,  Uiat  the  books  an  to 
be  made  up,  and  the  stock  to  be  valued  and  taken  by  the  remaining  partners. 

In  what  event  then  is  a  dissolution  to  take  place  ?  "  In  the  event  of  death,  or 
such  severe  illness  as  should  oblige  Mr.  Parker  to  quit  India  for  more  than  one  year." 
What  happened  1  Mr.  Parker  arrived  in  India,  iu  a  state  of  insanity,  in  Fel»miy 
1841.  It  is  true  that  he  was  not  at  that  time  a  voluntary  agent,  competent  to 
determine  whether  be  would  quit  India  or  not.  He  was  left  entirely  to  the  care  and 
humanity  of  persons  there.  They  sent  him  back  to  England,  which  was  the  best  and 
most  proper  thing  to  do.  This  having  been  advisedly  and  prudently  done  for  his 
benefit,  the  question  is,  whether,  according  to  the  fair  interpretation  of  this  clause 
the  Court  must  not  hold  that  be  was  obliged  by  severe  illness  to  quit  India. 

I  cannot  help  thinkiiu:  that  this  is  the  rational  and  fair  meaning  to  be  given  to 
these  words.  He  was  obliged  to  go  back  to  England ;  this  visitation,  this  mental 
affliction  rendered  it  imposdble  for  him  to  remain  uierSk 

It  is  argued  that  to  bring  the  case  within  the  clause,  it  is  necessary  that  thoe 
should  be  an  intention  on  bis  part ;  but  if  he  had  been  of  sound  mind,  fats  mere  intm- 
tion  would  not  have  determined  whether  he  was  obliged  to  quit  India  or  not. 

[636]  Next  it  was  necessary  that  he  should  be  obliged  to  quit  India  for  more 
than  one  year,  and  in  the  result  I  think  it  appears  that  he  was  obliged  to  quit  for 
more  than  that  time.  That  year  expired  some  time  in  1842  ;  but  it  is  not  material 
to  consider  on  what  particular  day  in  the  year,  because  the  books  were  to  be  made  up 
to  the  end  of  the  partn^hip  year,  that  will  be  up  to  December  1842. 

Under  these  circumstances  I  think  that  the  partnership  must  be  considered 
dissolved  on  the  last  day  oi  the  year  1842. 

Sa^  r.  Bmuut,  I  Cox,  107 ;  Jom  v.  Noi/,  2  M.  &  K.  125 ;  WaUn  t.  Taghr,  2 
VcB.  &  B.  299. 


[B86]   Btall  v.  Hanmail   July  6,  26,  1847. 
[S.  C.  16  L.  J.  Ch.  491 ;  11  Jnr.  761.] 

A  testator  devised  an  estate  to  "Elizabeth  Abbott  (a  natural  daughter  of  Elizabeth 

Abbott,  of  G.,  single  woman,  and  who  formerly  lived  in  his  service  ")  for  life,  with 
remainder  to  her  children.  At  the  date  of  the  will,  there  was  no  person  answering 
this  description  :  for  though  Elizabeth  Abbott,  who  had  formerly  lived  in  his  service, 
had  a  natural  child,  yet  it  was  a  son  and  not  a  daughter,  and  was  named  John  and 
not  Elizabeth ;  besides  this,  Elizabeth  herself  was  not  then  a  single  woman,  but 
had  married  one  C^dy,  and  had  a  legitimate  daughter  Margaret.  John  Abbott 
being  dead,  the  property  was  claimed,  nrstj'by  the  Plaintiff,  on  the  ground  that  the 
'  gift  was  void  for  uncertainty;  secondly,  by  the  children  of  John  Abbott;  and 
thirdly,  by  Margaret;  but  the  Court  held^  under  the  circnmstanoes,  that  ^ 
children  ot  John  Abbott  were  entitled. 

This  case  was  argued  by 

Mr,  Purvis  and  Mr.  Bird,  for  the  Plaintiffs,  who  cited  MiUer  v.  Travers  (8  Bing. 
.244),  StltDOod  V.  MUdmay  (3  Vesey,  306),  Day  v.  Trig  (1  P.  Wms.  286),  Simi  v.  ffori 
(3  Bro.  C.  C.  311),  ffampshire  v.  Pdree  (2  Ves.  sen.  216),  [637]  Vetuu  dem.  Briddm  v. 
Page  (11  East,  603,  n.),  Doe  dem.  Liversage  v.  Fauglum  (5  B.  &  Aid.  464),  May  v.  17u 
£arl  of  Goveniry  (3  Term  Bep.  83),  Doe  dem.  Siseoeks  v.  Hiseoeks  (5  M.  &  W.  363), 
Molmes  V.  CuOoiue  (12  Yesey,  279),  Andrem  r.  Dobam  (1  Cox,  425),  Wigram  on  Wilb 
160). 

r.  Kindersley  and  Mr.  C^wford,  for  the  children  of  John  Abbott^  cited  BlmM 
V.  Gladstone  (11  Sim.  467,  and  1  Phil.  297,  and  since  affirmed  by  the  House  of  Lords), 
Beaumont  v.  Fell  (2  P.  Wms.  141),  Masters  v.  Masters  (1  P.  Wms.  421). 
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Mr.  Koupdl  aad  Mr.  James  CJampbell,  for  Margaret  Austin,  cited  SiocMals 
T.  .Btu%  (19  Yes.  381,  and  Sir  G.  Cooper,  239),  1  Jarman  on  Wills  (page  333), 
Standm  r.  Standm  <2  Yes.  jnn.  689).  Ihe  dm.  Le  ChaaUer  t.  SvikwaUe  (3  R  &  Aid. 
632,  and  3  Moo.  304),  Door  v.  Chary  (1  Yei.  sen.  256). 

Mr.  Lorat,  for  the  trustee. 

Mr.  Purvis,  in  rop^< 

2  Swinburne  on  Wills  (page  466  (7th  ed.) ),  QmArigkt  dem,  Uoyi  r.  Joius  (4  M. 
&  S.  88). 

The  Mastsr  of  the  Rolls  reserved  his  judgment. 

[638]  JtUy  26.  The  Master  of  the  Rolls  [Lord  Langdale].  William  Reed,  by 
bis  will,  dated  the  9th  day  of  March  1798,  having  devised  certain  estates  to  trustees, 
aabject  as  therein  mentioned  for  the  benefit  of  the  ohildren  of  his  nephew  William 
Bell,  lawfully  begotten,  gave  and  devised  a  certain  copyhold  estate  of  inheritance, 
lately  purchased  by  him  of  his  said  nephew  William  Bell,  and  which  he  had 
sarraidered  to  the  use  of  his  will,  to  his  said  nephew  William  Bell,  for  life, 
and  after  his  deatli  to  trustees  to  support  contingent  remainders,  and  then  in 
trust  for  "  EUzabe&t  Ahbm,  a  wOvaral  dmtgkter  of  Elizabeth  Alhott^  of  ike  pariA 
CHmmgheaOt  ektgle  woman,  and  uAo  former^  Uoed  in  hit  sarviee/'  for  her  life,  and 
after  her  decease,  then  in  tsust  for  ul  and  every  the  child  and  children  of  the  body 
of  the  said  Elizabeth  Abbott  the  daughter,  lawfully  to  be  begotten,  equally  between 
and  amongst  them,  share  and  share  alike,  as  tenants  in  common,  with  a  devise  over 
-in  default  of  any  such  issue. 

After  the  testator's  death,  William  Bell,  the  devisee  for  life,  took  possession  of 
the  estate.  He  continued  in  possession  till  his  death,  which  happened  in  October 
1839.  The  surviving  trustee  then  entered  into  possession  of  the  estate,  and  the 
question  is  to  whom  it  bdongs. 

There  was  no  person  answering  the  desoription  of  the  first  devisee  in  remainder 
mentioned  in  the  will — no  "  Elizabeth  Abbott,  a  natural  daughter  of  Elizabeth 
Abbott^  of  the  parish  of  Gillingham,  single  woman,  who  had  been  in  the  testator's 
service ; "  tiie  description  being  erroneous,  and  literally  applicable  to  no  one. 

{JBSSf]  L  It  is  alleged  by  the  Plaintiff,  that  it  cannot  be  disoovwed  who  was  meant, 
'and  therefore  that  Uie  devise  is  void  for  ancwtainty. 

II.  It  is  alleged  by  the  Defendants  of  the  name  of  Abbott,  that  the  testator  meant 
John  Abbott,  who  was  a  natural  son  of  Elizabeth  Abbott,  a  single  woman^  who  had 
been  in  the  testator's  service,  and  who  afterwards  and  before  the  date  of  the  will, 
became  Elizabeth,  the  wife  of  John  Caddy. 

III.  And  it  is  alleged  by  the  Defendant  Margaret  Austin,  that  the  testator  meant 
herself,  i.e.,  Margaret,  the  legitimate  daughter  of  John  Caddy  and  Elizabeth  his  wife, 
who  was  formeny  Elizabeth  Abbott^  and  bad  been  in  the  testator's  service. 

The  facte  are,  that  in  the  year  1791  Elizabeth  Abbott,  a  single  woman,  in  the 
service  of  the  testator,  became  pregnant :  that  William  Bell,  the  testator's  nephew, 
and  the  devisee  for  life  (A  the  estate  in  question,  was  die  putative  father  cn  the 
child  :  that  the  testator  desired  his  nephew  to  many  this  Elizabeth  Abbott,  but  the 
nephew  refused ;  and  the  woman  having  left  the  testator's  house  soon  afterwards, 
^ve  birth  to  a  male  child,  which  was  christened  John  :  that  the  testator  took  some 
interest  in  Elizabeth  Abbott,  and  shewed  her  some  kindness  after  the  birth  of  her 
son.  He  knew  well  that  there  was  a  natural  child  of  Elizabeth  Abbott  of  the  parish 
of  Giilingham,  single  woman,  who  had  lived  in  his  service.  He  ma^  or  may  not 
have  known  that  the  child  was  a  son ;  but,  except  the  son  John,  Elizabeth  Abbott 
never  had  any  illegitimate  child. 

[640]  In  the  beginning  of  the  year  1796  she  married  John  Caddy,  and  in 
Novemlier  1796  the  Defendant  Margaret  was  bom,  s  legitimate  ohild  of  that 
marriage. 

There  seems  reason  to  believe,  and  for  the  purpose  of  tiiis  suit  I  assume,  that  the 
testator  continued  to  notiod  uid  to  shew  some  kindness  to  Mrs.  Caddy,  after  her 
marriage  and  die  birth  of  her  daughter  Margaret,  who  was  the  only  child  of  the 
marriage  born  before  the  date  of  the  will. 

It  was  under  these  circumstances —Elizabeth  Caddy  having  (when  Elizabeth 
Abbots  single  woman)  had  one  natural  ohild  and  no  more^  viz.,  a  son,  of  whom 
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William  Bell  was  the  putative  father,  and  having  had  a  legitimate  daughter  bom  to 
her  husband  John  Caddy — that  the  testator  made  his  will,  and  thereby,  after  makiog 
a  provision  for  the  children,  namely,  legitimate  children  of  William  Bell,  ^ve  this 
estate  to  him  for  his  life  only,  with  remainder,  as  it  is  ezincased,  to  "Elisabeth, a 
natural  daughter  of  Elizabeth  Abbott,  a  single  woman." 

After  great  doubt^  and  with  much  difficulty,  I  have  at  length  come  to  Uie 
oonclusioQ,  that  the  testator  should  be  deemed  to  have  meant  to  {^ve  tiie  estate  to 
remainder  to  the  person  who  was  the  only  natural  child  of  Elizabeth  Abbott  sio^ 
woman,  the  only  person  to  whom  he  can  be  supposed  to  have  had  some  relation 
throu^  his  nephew  William  Bell,  to  whom  the  life  interest  in  the  estate  was  given. 
The  words,  as  they  stand  in  the  will,  have  no  application  to  any  person  :  but  a  vaUd 
devise  in  favour  of  some  one  must  have  been  meant,  and  I  cannot  conclude  that  the 
testator  did  not  mean  to  make  a  provision  for  the  natural  child  of  Elizabeth  AbboU ; 
and  if  it  be,  as  I  think  it  ought  to  be,  concluded,  that  he  did  mean  to  provide  for 
her  natural  child,  then  as  she  had  [541]  only  one,  I  think  that  the  mistake  of  the 
name  and  sex  ought  not  to  defeat  the  devise ;  and  on  the  whole  I  am  of  opinion,  tiiat 
the  children  of  John  Abbott  became  mititled  to  the  benefit  of  the  devise. 

[&41]   Wood  «.  Fattbson.   J«Iy,  16.  18,  1846 ;  Jnig  19,  Augud  3.  1847. 

[See  In  re  Shaw's  Trusts,  1871,  L.  B.  13  Eq.  126;  In  re  ffoaartk,  1873,  L.  B.  8  Oh. 
417  (n.).   Explained  and  distinguished,  Fitxpahiek  v.  Waring,  1882,  11  L.  B.  Ir.  36.] 

The  Court  cannot  (independent  of  the  statute)  authorise  trustees  for  infants  to  graot 
a  mining  lease,  although  the  legal  estate  is  vested  in  soeh  trustees,  and  sooh  uasas 

would  be  beneficial  to  the  infants. 

The  testator,  Eobert  Strelly,  was  seised  of  some  mining  property  under  lease  for 
ninety-nine  years. 

In  1S13  he  made  his  will,  by  which  he  devised  the  property  to  trustees,  on  (nut 
to  divide  the  rents  amongst  his  four  daughters  for  ufe,  with  remainder  to  their 
children.   The  testator  gave  to  his  trustees  no  power  to  lease  the  property. 

The  lease  of  the  mines  expired  in  1625 ;  but  the  mines  were  oondnued  to  be 
worked  until  1837,  when  the  maohinei^  was  taken  under  a  distress  and  sold.  The 
tenants  for  life  for  the  purpose  of  keepng  them  open,  and  in  a  working  state,  bad 
since  worked  the  mines,  but  at  a  loss ;  and  it  bad  been  found  impossible  to  contiaue 
working  them  without  a  large  outlay  of  capital,  which  could  only  be  effected  by 
granting  a  lease  of  about  sixty  years.  Some  of  the  parties  entitled  in  remainder 
being  infants,  and  the  trustees  having  no  power  to  grant  the  lease,  an  application 
was  made  to  the  Court  by  two  of  the  daughters  and  Uieir  husbands  for  its  authority 
to  grant  the  lease  required.  The  case  did  not  come  within  the  Act.  (11  Gea  4  &  1 
W.  4,  c.  65,  B.  17.  See  In  re  Evans,  2  Myl.  &  K.  318;  EzparULegh,  16  Sim.  446; 
and  Attomey-Qmerdl  v.  Omn,  10  Ves.  566). 

[642]  Mr.  Kindersley  and  Mr.  F.  J.  Hall,  for  the  trustees. 

Mr.  Turner  and  Mr.  Lloyd,  for  the  tenant  for  life.  The  interest  of  all  partisi 
requires  that  the  mine  should  be  worked ;  otherwise  it  will  become  filled  with  wster, 
and  its  value  destroyed  and  lost  to  all  interested  either  in  possession  or  in  remainder. 
It  cannot  now  be  worked  without  expensive  machinery  and  a  considerable  outlay, 
which  nobody  will  supply,  unless  his  possession  for  a  long  term  be  secured  by  a 
lease.  It  must  be  inferred  that  the  testator  intended  it  to  be  worked,  and  that  the 
tenants  for  life  should  have  the  benefit  of  it ;  and  at  his  death  it  was  subject  to  the 
lease  of  ninety-nine  prears.  In  Naylor  v.  Amitt  (1  Kuss.  &  M.  601)  real  estates  were 
devised  to  trustees  in  fee,  in  trust  to  pay  certain  annuities,  and  permit  A.  to  receive 
the  rents  for  life,  with  remainder  to  his  children.  Sir  J.  Leach  held,  that  the 
trustees  had  power  to  grant  a  lease  for  ten  years,  notwithstanding  the  tenant  for 
life  disapproved  of  it  And  in  Cecil  t.  SaU^ry  (2  Vern.  p.  226)  it  is  said,  "thii 
Court  hath  often  decreed  building  leases  for  sixty  years  of  infants'  estates  where  for 
their  benefit." 
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Id  Jervoiae  v.  Clarice  (6  Madd.  96)  tbe  testator  directed  his  estates  to  be  sold.  It 
was  raferred  to  the  Master,  to  in^aire  whether  it  would  be  for  tlie  boDefit  of  l^e 
parties  interested,  that  leases  of  mines  under  the  lands  should  be  granted ;  and  the 
MastOT  reported  that  it  would  be  beneficial.  The  yice-Chancellor  doubted  at  first 
the  propriety  of  this  reference  and  report,  but  ultimately  confirmed  it,  as  the  leases 
were  also  to  be  sold,  and  were  only  auxiliary  to  the  sale  of  the  estate. 

[643]  Again  in  Newton  r.  Lucas  in  this  Court  (23d  Dec.  1840,  and  27tfa  Mar. 
1846),  where  three  infants  were  interested  in  remainder  in  some  dilapidated  property 
vested  in  trustees,  the  Ck)urt,  after  ascertaining,  by  means  of  a  reference  to  the 
Master,  that  it  would  be  for  their  benefit,  authorised  the  granting  of  a  repairing 
lease  for  a  term  of  fifty  years.  (Reg.  Lib.  1845,  B.  fo.  246,  and  Beg.  Lib.  1846,  E  fo. 
950.) 

The  legal  estate  is  in  the  trustees,  and  all  the  interests  nnder  the  will  are 
e^ uiuble ;  therefore  the  leasee  will  get  the  legal  estate,  and  this  Court  has  power  to 
land  tbe  equitable  interest  by  its  order.  The  lessees  will  be  seoure,  for  no  attempt 
can  be  made  to  impeach  the  leases,  except  in  equity  ;  and  the  Court,  seeing  that  what 
has  been  done  was  for  the  benefit  of  those  in  remainder,  will  not  assiBt  in  setting  the 
leases  aside. 

Mr.  Lewin  appeared  for  other  parties. 

Russel  T.  Russel  (1  Molloy,  625),  and  Bowes  r.  Eatt  London  Wakr  Worlu  CompoM^ 
(Jacob,  324),  were  also  referred  to. 

During  the  course,  kdA  at  the  conclusion  of  the  argument,  the  following 
obserrations  fell  from 

The  Master  of  the  Rolls  [Lord  Langdale].  This  matter  requires  ^reat 
consideration.  There  is  a  considerable  difference  between  a  building  and  a  mining 
lease ;  in  tiie  former  case,  an  addition  is  made  to  the  estate,  but  in  the  latter  the 
whole  is  an  abstoaction,  and  I  am  at  a  loss  to  see  what  authority  this  Court  has  to 
pumit  the  tenant  for  life  to  take  the  substance  of  ^e  [644]  estate,  whidi  would 
otherwise  be  inherited  by  the  remainder-man. 

As  to  Naylor  y.  Amiti,  I  should  be  afraid  to  act  on  it;  for  if  the  trustees, 
unauthorised  by  the  will,  have  tbe  power  of  leasing  for  ten  years,  I  see  no  reason 
why  they  should  not  have  power  to  lease  for  sixty.  As  to  Neteton  v.  Zuotu,  I  do  not 
think  myself  bound  by  it. 

I  give  no  opinion  on  tbe  matter  at  present,  but  if  it  be  desired  a  reference  may 
be  made  to  the  Master,  to  inquire  whether  it  wiU>be  for  the  benefit  of  tbe  parties. 

It  was  aooordingl^  referred  to  the  Master  to  inquire  &c.,  whether  it  was  necessary, 
in  order  to  the  colheiy  and  ironstone  forming  part  of  the  said  trust  estates  and 
premises  being  nuuie  jvoduotive  to  tbe  tenants  ror life,  l^t  the  same  should  be  let  for 
aoy  and  what  term  or  number  of  years  absolute ;  and  whether  it  would  be  fit  and 
|nx}per,  and  for  the  benefit  of  such  of  the  parties  interested  in  the  said  colliery  and 
ironstone  in  remainder  as  were  infants,  that  the  same  should  be  let  for  any  and  what 
term  of  years  absdute,  or  otherwise  and  how,  with  liberty  to  state  any  droumstanees 
specially. 

Tbe  Master  reported,  that  it  was  necessary,  in  order  to  the  colliery  and  ironstone 
being  made  productive  to  the  tenants  for  life  of  the  said  trust  estate,  that  tbe  same 
should  be  let  together  or  separately  for  a  term  not  exceeding  sixty  years  absolute. 
And  inasmuch  as  the  same  could  never  be  made  productive  to  anyone  without  such 
expenditure  and  outlay  as  was  thereinbefore  mentioned,  and  which  could  only  be 
procored  to  be  made  by  granting  a  lease  for  a  term  or  terms  not  exceeding  aixty 
year^  and  if  once  put  in  a  propr  [546]  working  state,  the  same  would  be  productive, 
not  <m1y  during  the  livea  of  the  Defendanto,  tbe  t«nanta  for  life,  but  also  during  the 
lives  of  the  youngest  of  the  parties  then  interested  therein  in  remainder,  he  was  of 
opinion,  that  it  would  be  for  the  ben^t  td  the  infanta  to  let  the  same  for  a  term  not 
exceeding  sixty  years. 

Juli/  19,  1847.  A  petition  was  now  presented,  praying  liberty  for  the  trustees  to 
let  the  collieiy  in  the  mode  approved  of  by  the  Master. 

Mr.  Turner  and  Mr.  Lloyd  repeated  their  former  argumenta,  adding,  tiiat  the 
Court  was  in  ^e  habit  of  deuing  with  the  yropmty  of  infants  for  their  lienefit ;  as 
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by  laying  out  personal  estate  in  the  purchase  of  real  estate  which  was  oonvenient  for 
the  enjoyment  of  their  other  realty,  and  therefore  advantageous  to  the  infant,  and 
also  by  compromising  suits  and  mudng  an  electi<m ;  but  they  admitted,  that  if  the 
legal  estate  had  been  in  the  infant,  the  Court  would  not  have  the  power  of  binding 
it.  (Cakert  v.  Godfrey,  6  Beav.  97.) 

Mr.  Lewin,  for  iaoumbranoers  under  a  tenant  for  life^  aivoed,  that  the  trustees, 
having  the  legal  estate,  must  have  the  power  of  dealing  witii  the  estate  in  ordinaiy 
coarse  of  prudent  management,  and  that  where  in  the  ordinaiy  course  of  managemeiit 
of  a  farm  it  was  customary  to  grant  a  ten  years'  lease,  it  was  competent  to  the  trustees 
to  grant  one  for  that  period,  as  in  Naylor  v.  Arniit.  So,  in  the  case  of  mines,  where 
it  was  customary  to  grant  a  lease  for  a  longer  period,  the  trustees  bad  a  similar 
authority  to  grant  one.  (See  10  Yes.  p.  560.)  That  the  Court  had  a  power  over  the 
equitable  estate  of  infants,  which  it  did  not  possess  for  the  [SMI  ^^8^^  estate ;  thus 
it  would  order  the  sale  of  an  infant's  estate  for  the  payment  of  a  mortgage  upon  it. 

Mr.  Selwyn,  for  the  Defendants  who  were  interested  in  remainder  in  half  of  the 
property,  and  who  were  adult,  supported  the  application,  seeing  that  it  would  be  for 
their  benefit ;  for  if  the  working  of  the  mines  were  abaiuiooed,  other  persons  in  the 
neighbourhood  might  obtain  ri^ta  in  the  water  or  easements,  which  might  altogether 
prevent  the  future  working  of  this  mine. 

Mr.  Kindersley  and  Mr.  F.  J.  Hall,  for  the  Plaintifis. 

Mr.  Hetherington,  for  a  Defendant. 

The  Master  of  the  Rolls  said  he  would  consider  the  case. 
August  3.   The  Master  of  the  Bolls  declined  making  the  order. 

[647]    HUDLBBTON  V.  G0ULD6BUBT.    JwM  7,  1847. 

[S.  C.  11  Jut.  464.] 

.Canal  shares  will  not  pass  under  a  bequest  of  property  vested  in  '*  bonds  or  securitaes." 

A  testator  willed  that  certain  property  should  be  vested  in  a  manner  moat  secure,  and 
least  liable  to  fluctuation  or  risk,  and  that  £3000  should  be  at  the  will  of  hia  wife 
at  her  death ;  but  the  residue  he  willed  his  wife  should  distribute  to  hia  relations. 
He  made  his  wife  residuary  legatee.  Held,  that  the  distribution  to  die  relations 
was  not  to  take  place  until  the  wife's  death,  and  the  Court  inclined  to  the  opinion 
that  the  wife  to(M£  a  life-estate  by  implication ;  but  held  that,  at  all  eventa,  she  was 
entitled  for  life  under  the  residuary  gift  to  hw. 

The  testator.  General  Marshall,  by  his  will  dated  in  184&,  after  giving  "  to  bis 
affectionate,  dutiful  and  dearly  beloved  wife,"  all  his  plate,  furniture,  books,  wine, 
carriages  and  horses,  and  all  bis  goods  KoA  chattels  of  every  description,  widi  the 
exception  of  such  articles  as  nu^t  be  particularly  devised  in  any  following  part'of 
his  will,  and  after  giving  his  wire  his  arrears  of  pay,  and  the  balance  at  his^wikei'^ 
proceeded  as  follows : — 

"  And  as  for  and  concerning  my  property  SvU  it  or  may  be  vested  in  &ie  Brituk  or 
/areig»  fumds,  or  in  bonds  or  securiiies  of  any  descriptwiit  I  will  that  the  property  may  he 
vested  in  such  manner  as  she,  with  the  advice  of  my  executors,  may  consider  most 
secure,  and  least  liable  to  fluctuation  or  risk.  And  further,  that  the  principal  sum  d 
£3000  shall  be  at  the  will  and  disposal  of  my  said  wife  at  the  time  of  her  death,  to 
whomsoever  she  will,  but  the  residue  of  the  property,  over  and  above  the  said  £3000, 
I  will  that  my  wife  shall  distribute  to  my  relations,  whose  relative  claims  she  is  fully 
acquainted  with."  He  appointed  his  wife  executrix,  "and  likewise  to  be  residuary 
legatee  of  his  estate ;  and  he  accordingly  gave  and  bequeathed  to  her,  for  her  sole 
use  and  benefit  and  disposal  thereof,  all  his  worldly  property  and  estates  whatever, 
with  the  exception  of  the  legacies  ami  bequests  therembefore  mentioned."  And  he 
appointed  three  gentiemen  to  be  joint.exeoutors. 

[6481  The  testator  died  possessed  (amongst  otW  things)  of  mmey  in  the  fundi^ 
East  India  stock,  Russian  and  other  bonds,  and  ei^t  Shropshire  Canal  shares. 

This  bill  for  administration  now  came  on  tot  hearing  upon  the  Master's  report 
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Mr.  Lloyd,  for  the  Plaintiff,  aDd 

Mr.  Boupell  and  Mr.  Beiinet,  for  the  next  of  kin,  oontended,  that  the  oanal  shares 
passed  by  the  bequest  oi  property  veied  m  rnaunHu,  and  that  the  testator  intended  to 
inolade  all  property  invested  by  him,  whether  in  the  funds,  bonds,  or  in  pubiio 
oompanias,  ioA  yielding  interests  or  profits,  and  that  tiiis  was  the  usual  uid  popular 
meaning  of  the  expression  used  by  the  testatcn*. 

Secondly.  That  after  setting  apart  the-  j£3000  sterling,  the  remainder  of  the 
residuary  estate  was  immediately  distributable  amongst  the  next  of  kin  of  the  testator ; 
for  the  residue  of  the  property  (without  any  reservation  of  a  life  interest  to  the 
widow),  over  and  above  the  £3000,  was  to  be  distributed  by  her  amongst  the  testator's 
relations,  "  whose  relative  claims,"  added  the  testator,  "  she  is  fully  acquainted  with ; " 
and  that  these  words  shewed,  that  the  distribution  was  to  be  among  a  class  existing 
at  the  death  of  the  testator,  with  whose  clainu  she  was  then  fulfy  acquainted,  and 
not  amo^^  a  class  living  at  her  death  whom  she  might  know  nothing  ol. 

Mr.  Kindersley  and  Mr.  Stenart  Maona^bten,  ror  the  widow.  A  canal  shan 
eannot  be  oonsidend  an  investment  in  a  security.  It  oonsists  not  of  any  cuntal  sum, 
but  is  a  mere  share  in  the  property  of  a  trading  concern ;  Spwrling  [Gi9j  v.  Parlcer 
(9  Beavan,  460).    They  therefore  belong  to  the  widow  as  residuary  l^tee. 

Secondly.  The  widow  takes  a  life  interest  in  this  property  by  implication : 
Blaekweil  v.  BuU  (1  Keen,  176),  Boe  v.  Summcrsat  (5  Burr.  2606).  The  whole  scope 
of  the  will  shews  an  anxiety  to  provide  for  her,  and  this  impUoation  is  strengthened 
*'  by  reason  of  the  language  of  tenderness  and  affection  "  used  by  the  testator :  £^!0wv 
V.  Bogav  (3  P.  Wms.  193). 

Thirdly.  At  all  events,  the  fund  is  not  distributable  amongst  the  relations  until 
her  death,  and  the  intermediate  income  belongs  to  the  widow  as  residuary  legatee, 
for  "  the  whole  period  of  the  life  of  the  donee  is  allowed  for  the  execution  of  a  power 
where  it  is  general  in  its  terms : "  1  Sug.  Pow.  346,  G)UnuM  v.  Seymmr  (1  Ves.  sen. 
309).  The  whole  is  to  be  vested  so  as  to  be  most  secure  and  least  liable  to  floctnatira ; 
this  would  be  useless,  if  an  immediate  dis^bnticm  were  contemplated.  Again,  the 
.£3000  is  to  be  at  her  disposal  at  her  death,  but  "  the  residue  of  the  property,"  that 
is,  the  residue  of  an  existing  mass  from  which  the  £3000  is  to  be  then  taken,  is  to 
be  distributed.    This  shews  that  the  whole  is  to  be  kept  together  during  her  life. 

Mr.  Lloyd,  in  reply. 

Jtmel.  Thk  Mastkr  of  thk  Bolus  [Lord  Langdale].  I  am  of  opinion  that  a 
share  in  a  oanal  company  cannot  be  deemed  property  invested  on  security.  A  [600] 
share  in  a  canal  company  is  proporty,  which  may  be  bought  and  sold  without  refemioe 
to  any  sum  given  for  or  secured  by  it.  It  is  not  a  secarily  for  money,  but  the 
jnopcoty  itseu  that  is  bought  or  sold. 

The  [vineipal  question  is,  whether  the  widow  is  entitled  to  a  life  interest  in  this 
particular  iwoperty.  The  testator  directs  it  to  be  vested  in  such  manner  as  she,  wiUi 
the  advice  his  executors,  mi^t  consider  most  secure,  and  least  liable  to  fluctuation 
or  risk.  That  was  to  be  done,  no  doubt,  at  his  death,  when  his  wife  had  acquired  a 
ri^ht  to  deal  with  the  property,  and  his  executors  were  in  a  condition  to  assist  her 
with  their  advice  j  or  as  soon  after  as  might  be  convenient.  It  has  been  contended 
that  this  direction  to  invest  in  a  non-fluctuating  or  permanent  fund  is  quite  incon- 
sistent with  the  notion  of  makinK  an  immediate  distribution,  and  therefore  that  unless 
the  Court  finds  subsequent  words,  which  make  it  imperative  to  have  an  immediate 
distribution,  that  is,  unless  you  find  words  so  strong  as  to  overrule  the  efiect  of  the 
previous  direction  to  invest  in  a  permanent  and  non-fluctuatang  investment,  it  must 
hold  that  the  distribution  was  not  to  take  place  at  the  testetor's  death. 

Again :  the  testator  directs  the  sum  of  j£3000  sterling  to  be  at  the  will  and 
disposal  of  his  wife  at  the  time  of  her  death ;  that  is,  ^000,  part  of  die  very  property 
which  he  directs  shall  be  invested.  "  The  residue  of  the  property  "  ia  to  be  distributed 
by  his  wife  amongst  his  relations.  The  residue  of  what  property  7  Why,  the  residue 
of  the  property  which  he  had  previously  directed  to  be  invested  in  securities  least 
liable  to  fluctuation,  after  taking  away  the  £3000. 

[651]  I  am  of  opinion  that  this  will  ought  to  be  read  thus :  The  whole  shall  be 
invested  on  a  permanent  security,  and  at  her  death  the  £3000  shall  be  given  to 
whomsoerer  she  wills,  uid  the  residue  shall  be  tiien  distributed  amcmgst  my  relation8» 
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This  is  the  effect  of  the  sentence :  he  meant  the  whole  to  be  kept  together  till  her 
death,  and  then  £3000  was  to  be  given  to  any  person  she  might  think  proper,  and  the 
remainder  was  to  be  distribated  by  her  amongst  his  relations,  whoee  relative  claims 
she  was  fully  aoqoainted  with. 

It  is  very  true  that  he  has  not  sud  a  word  about  a  life  interest  to  his  widow.  It 
is,  however,  unnecessary  to  say  whether  a  life  interest  is  or  is  not  given  to  her  by 
implicatioD.  I  am  ver^  much  inclined  to  think  there  is ;  bat  suppose  it  othorwiae, 
stiU  if  the  distribution  is  not  to  take  place  until  her  death,  then  she  becomes  entitled 
to  the  intermediate  income  under  the  residuary  clause  or  gift  to  ho*  ai  everytiiing 
not  thereinbefore  given  by  the  will 

It  is  true,  that  it  was  intended  that  she  should  exercise  a  judgment  and  discretioD 
with  respect  to  the  claims  of  his  relations ;  and  it  was  argued,  that  the  time  wheo 
such  judgment  could  be  most  fairly  and  advantageously  exercised  would  be  immedi- 
ately upon  the  testator's  death.  I  do  not  know  what  claims  may  hereafter  aiise 
amongst  tbe  relatives  in  respect  of  that  residue ;  but  I  do  not  think  this  is  a  sufficient 
ground  for  sayings  that  the  distribution  is  to  take  plaee  at  the  dme  oi  the  testatw's 
death. 


[652]  CiOLiBS  (Carolike)  v.  Fobrist.   Colbb  (William)  and  Wakd  v.  Fobbist. 
WARD  V.  FOBBBBT.    April  24,  Jvlp  10,  August  3,  1847. 

A.  mortgaged  to  B.,  who  filed  a  bill  of  foreclosure,  and  6.,  pending  the  suit,  assigned 
to  C,  who  mortf^ed  to  D.,  and  became  insolvent.  D.  med  a  supplemental  bill  to 
have  the  benefit  of  the  suit  for  foreclosure :  Held,  that  he  was  entitled  to  such 
relief. 

A  mortgf^ee  filed  a  bill  of  foreclosure,  and  pending  the  suil^  transferred  the  mortgage 

to  A.  B.,  who  ttansferred  it  to  C.  D.    Held,  tna,t  the  exlra  costs  tiitts  occasioned 

were  not  to  be  charged  against  the  mortgagor. 
Pending  a  suit,  by  a  first  mortgagee  to  foreclose,  the  Flaintifif  obtained  a  transfer 

from  the  second  mortgagee :  Held,  tikat  the  costs  occasioned  were  chargeable  against 

tha  estate. 

A.  B.  mortoaged  a  leasehold  property,  and  afterwards  specifically  be^uathed  it  to 
A.  and  B.,  on  certain  trusts  for  C.,  X>.  and  £. :  Held,  t^t  C.,  D.  and  E.  were  proper 
parties  to  a  bill  to  foreclose. 

A  mortgagee  had  been  in  possession.  She  truisferred  the  whole  of  her  interest,  and 
afterwards  became  insolvent.  Her  assignees  were  made  Defendants  to  a  bill  (tf 
foreclosure.  Held,  that  their  costs  ought  not  to  be  charged  on  the  mortgaged 
estate,  but  on  the  Plaintiff. 

Tanner,  being  entitled  to  a  leasehold  property  at  Oxford,  mortgaged  it  first  to 
Coles,,  and  afterwards  to  Bedhead. 

In  1831  Caroline  Coles  filed  a  bill  ot  foredosuie  against  the  repreaentativeB  <d 
Tanner  and  against  Redhead. 

In  1836  Garoline  Coles  assigned  the  premises  to  William  Coles,  who,  in  the  same 
year,  mortgaged  them  to  Ward.  The  mortoage  of  Redhead  was  alsc^  in  the  same 
ywr,  tranderred  by  Redhead  to  Caroline  Coles,  and  by  her  to  William  dAem. 

In  December  1836  William  Coles  and  Ward  filed  the  second  bill,  which  was  one 
of  revivor  and  supplement.  Afterwards,  both  Caroline  and  William  Coles  became 
insolvent^  and  in  1845  Ward,  as  sole  Plaintiff,  filed  the  third  bill,  which  was  a 
supplemental  bill,  brining  the  assignees  of  both  before  the  Court. 

[663]  The  three  suits  now  came  on  for  hearing. 

Mr.  Kindersley  and  Mr.  Chapman  Barber,  for  the  Plaintiff  Ward,  asked  for  the 
common  decree  for  foreclosure. 

Mr.  Turner  and  Mr.  Chandless,  for  the  Defendants.  First.  Ward  is  entitled  to 
no  relief  in  this  suit ;  he  is  a  mere  sub-mortgagee  from  an  assignee  pendenU  lUe, 
Sooth  V.  Creaoieke  (8  Simons,  362),  where  "after  decree  in  a  suit  by  a  second  mort- 
gagee, to  redeem  l^e  first  and  foreclose  the  subsequent  mortgagees,  one  <^  the  suhse- 
guent  mortgagees  assigned  his  interest  in  the  premises  to  A.   A.  then  filed  a  bill 
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a^inBt  all  the  par^  to  the  former  miit,  ipnying  to  be  entitied  to  the  benefit  of  that 
mnt,  and  to  redeem  the  mortgagees  who  were  |ffior  to  himself,  and  to  foraolose  the 
others.  The  bill  was  dismissed  as  against  all  the  Defendants  except  the  asaigDor : 
and  A.  was  declared  to  be  entitled  to  stand  in  his  place,  and  to  ose  his  name  in  the 
further  prosecution  of  the  first  suit." 

Secondly.  The  costs  occasioned  hy  the  aseigament  of  Caroline  Coles  pending  the 
suit  and  of  the  assignment  by  Redhead,  and  also  the  costs  of  making  the  assignees 
parties,  ought  to  be  borne  by  the  mortgagees,  and  not  thrown  on  the  mortgaged 
estate. 

On  this  point  the  following  cases  were  cited : — WethereU  v.  CoIUm  (3  Madd.  255), 
BariU  V.  fFiUan.{l) 

rOM]  Mr.  Kent,  for  the  insolvents'  assignees,  asked  for  their  costs  as  against  the 
Plaintiff. 

Mr.  Eindwsley,  in  reply.  The  Plaintiff  Ward,  having  a  charge  on  the  estate,  has 
a  right  to  mi^e  it  effective.  £oo^  v.  Creneidee  differs  from  the  present,  for  there  the 
rights  of  t^e  parties  bad  been  settled  by  decree^  previous  to  the  assignment. 

I  atbnit,  tliat  where  a  mortgagee  comes  for  a  foreclosure,  although  he  is  entitled 
to  be  paid  his  principal,  interest,  and  costs,  stilt  he  is  not  entitled  to  costs  occasioned 
by  his  miscarriage.  Here  the  whole  costs  have  been  occasioned  by  the  default  of  the 
mortgagee  in  not  paying  his  debt,  according  to  his  contract.  If  be  had  redeemed,  the 
mortgagees  would  not  nave  been  reduced  to  the  necessity  of  assigning  their  interest, 
or  of  entering  into  litigation,  and  both  the  suit  and  assignment  would  have  been 
prevented.    The  general  rule  is  to  allow  a  mortgagee  all  such  costs. 

Thb  Mastbb  of  the  Rolls  [Lord  LangdaleJ.  I  doubt  whether,  in  regard  to  the 
cost^  there  is  anytilting  requiring  the  special  direction  of  the  Court 

The  Taxing  Masters,  to  a  considerable  extent,  take  these  matters  into  their 
oonadenUiion. 

If,  in  ^e  usnal  course  of  proceeding  they  would  take  into  their  consideration  the 
question  of  costs  unnecessu^Iy  or  improperly  incurred  pending  the  suit^  I  should  not 
think  it  right  to  interfere  at  all,  or  give  any  specific  directions ;  but  U  they  would 
not,  then,  as  Mr.  Turner  observed,  the  costs  might  be  allowed  as  of  course,  unless 
some  notice  of  them  were  taken  in  the  decree. 

[506]  With  respect  to  the  other  objection,  that  the  Plaintiff  Ward  is  entitled  to 
no  decree  whatever  in  this  suit,  I  do  not  see  that  the  circumstances  of  this  case  are 
at  all  like  that  decided  by  His  Honour,  the  yioe-Chancellor  of  EngUnd.  As  Mr.  Ward 
has  an  assignment  of  the  mortgaged  estate,  sarely  be  has  a  rights  in  the  absence  of 
any  decree  or  determination  to  the  contrary,  to  have  this  matter  investigated.  I  do 
not  tldnk  you  can  make  any  reasonable  objection  to  that 

I  will  oommunieate  with  the  Taxing  Masters  to  see  whether,  without  specific 
directions,  they  would  take  this  mat^  into  their  consideration.  They  sometimes  do 
so  to  a  ctmnderable  extent  The  Vice-Chancellor  Knight  Bmce  the  other  day 
referred  to  them  to  ascertain  whether  in  tucation  they  woukl  allow  the  costs  of  an 
aasirament,  and  they  answered  in  the  negative. 

7uly  10.    The  case  was  reargued,  when 

Thk  Master  of  thb  Rou^  said  he  would  consider  the  question. 

August  3.  The  Master  of  the  RoLLa  This  case  stood  over  with  respect  to 
the  costs.  I  have  since  consulted  one  of  the  Taxing  Masters  on  the  question,  whether 
the  costs  incurred  after  the  institution  of  the  suit  by  certain  assignments  (rf  a  mort- 
gage ought  to  be  charged  against  tiie  mortgaged  estate. 

[60^  A  bill  to  foreclose  leaseholds  was  filed  by  Osroline  Coles,  the  encutrix  of 
Thomas  Coles,  the  first  mortgagee  against  the  representatives  of  the  mortgagor  and 
Bedhead  a  second  mortgagee.  It  seems  that  some  years  after  the  -institution  of 
the  suit,  Caroline  Coles  the  Plaintiff  assigned  her  mortgage  interest  to  William 
Coles,  and  William  Coles  assigned  it  to  Henry  Ward.   These  assignmente  were  made 


(I)  8  Simons,  238 ;  and  see  8m£h  v.  Cffuchester,  2  Dru.  &  War.  p.  403 ;  Capper  v. 
Terringtm,  1  CoUyer,  p.  104 ;  Burden  v.  Oldaker,  Ibid.  p.  107 ;  Barry  v.  fFrey,  3  Russ. 
466 ;  JUade  v.  S^hss,  1  Moa  8 ;  Ex  jparU  Ommaney^  10  Sim.  296 ;  Ez  parte  Michards, 
IJac.  &  W.  264. 
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by  the  Plaintiff  after  the  inatitutioi)  of  the  suit^  and  were  of  such  a  nature  as  to  make 
the  suit  wholly  ine£ficient,  and  it  could  not  have  gone  on.  I  am  of  opinion  the  costs 
specially  occaaioned  by  them  oufht  not  to  be  chained  against  the  mortgaged  estate. 
Therefore,  in  the  taxation,  the  Master  is  not  to  allow,  as  against  the  estate,  any 
increase  of  costs  occasioned  by  Caroline  Coles  having  assigned  her  securities. 

Bedhead,  the  seoond  mortgageei  assigned  his  second  mmtgaga  to  Caroline  Coles, 
who  assigned  it  to  WiUiam  Coles.  I  am  of  opinion,  on  the  authorities  apon  the 
subject,  that  the  coats  occasioned  by  those  assignments  may  be  charged  against  die 
mortgaged  estate. 

There  is  another  point  which  I  have  had  some  difficulty  about.  The  assignees  at 
Caroline  Coles  are  made  Defendants  to  the  third  bill.  Caroline  Coles,  Uie  first 
mortgagee,  assigned  the  whole  of  her  interest  to  William  Coles.  She  afterwards 
became  the  assienee  of  Bedhead's  second  mortgage,  which  she  assigned  over  to 
William  Coles.  Having  assigned  the  whole  of  her  interest,  she  became  iDa<^veDt ; 
and  one  does  not  see  whv  her  assignees  were  made  parties  at  all  I  conjaoture  that 
something  was  due  from  ner  in  her  character  of  first  mort^jagee. 

Mr.  Kindersley.  Yes,  She  had  been  in  possession  and  in  receipt  of  the  rents. 

[667]  Thx  Master  of  the  Bolls.  That  is  what  I  oonjectured.  However,  in 
either  point  of  view,  my  opinion  ia  thi^  the  ooats  which  have  bean  oocasicnied  in 
that  way  ought  to  be  paid  by  the  Plaintiff  and  ou^t  not  to  be  cbaiged  agauist 
the  estate. 

Another  point  arose  in  this  case  as  to  parties.  Tanner,  the  mortoigor,  by  his 
will,  bequeathed  the  mortgaged  property  to  the  Defendants  Forrest  and  Haynea,  upon 
trust  to  pay  his  widow  IBs.  a  week,  and  subject  to  the  mortgages,  in  trust  for  his 
sons  John  and  William. 

In  the  bill  for  foreclosure  the  Plaintiff  had  made  Defendants,  not  only  Forrest 
uxd  Haynes,  but  also  the  widow,  and  the  representatives  of  John  and  William.  It 
was  objected  by  the  Defenduits,  that  the  widow  and  the  representatives  of  John  and 
William  were  nnneoessary  parties.  Oo  the  other  hand,  it  was  said,  that  this  being 
a  specific  bequest,  every  person,  having  an  interest  in  tiie  equity  of  redemption,  was 
a  necessary  party,  in  order  that  be  mi^t  be  foreclosed,  and  that  a  perfect  decree 
might  be  made  and  sure  title  acquired  under  the  foredoaure. 

Thb  Master  of  the  Bolls  [Lord  Langdale].  The  mort|;agor  himself  was  the 
first  person  to  destroy  the  simphcity  of  the  original  transaction.  He,  by  his  will, 
bequeathed  the  property  to  two  trustees  in  trust,  for  three  other  persons,  thua  giving 
the  beneficial  interest  to  those  three  persons  in  that  specific  property.  I  certainly 
think  that  this  bill  was  properly^  constituted,  [668]  so  far  as  it  made  parties,  the 
tmsteea  of  and  the  parties  benefieiaUy  interestec^  in  this  specific  bequest. 

See  Drew  v.  ffarman,  6  Price,  319;  fFhistler  v.  /Te&A,  fiunb.  63;  PTelherea  v. 
CoUm»t  3  Mad.  265 ;  (hbowm  v.  FaUom,  1K&  Myl.  741. 


[668]  Thi  Attornkt-Oknuux  v.  Thx  Dbafebs'  CoKPAirr. 
(Kxmbriok's  Chabiit.)  Mtuf  34, 1847. 

The  Master  was  directed  to  charge  the  Defendants  with  the  rents  of  some  charity 
property  "  from  the  filing  of  the  information  come  to  the  hands  of  the  Defendants." 
The  Master  charged  them  with  rents  accrued  before,  but  paid  after,  that  period, 
and  lus  report  had  been  confirmed.  The  Defendants  presented  a  petition  to  he 
relieved  from  the  payment,  but  the  Court  held  that  there  was  no  plain  mistake 
in  the  mode  of  taking  the  aocoonts,  and  detained  to  interfere  except  upon  a 
rehearing. 

This 'information  was  filed  in  January  1839,  and,  by  the  decree,  made  on  the 
19th  of  March  1841  (4  Beav.  67),  it  was  declared,  that  the  whole  rents  of  the  ncperly 
ought  to  be  applied  to  charitable  purposes,  "  and  it  was  referred  to  the  said  Master 
to  take  an  account  of  the  rents  and  profits  (rf  the  said  premises,  from  the  fUng  of  tt» 
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t^mnaUm  eome  to  ^  hamds  of  the  DefmdaaUt,  or  any  or  either  of  them,"  or  to  the 
haads  of  any  otiier  perscn  or  penons,  by  Uieir  or  any  or  either  of  their  order,  or  for 
their  or  any  m  either  <Mf  their  use. 

Hie  Defendants,  on  t^ng  the  accounts,  had  admitted  the  receipt  of  rents 
amounting  to  £166,  10s.  which  had  accrued  due  before  the  filing  of  the  information, 
but  had  been  received  after  that  period. 

The  Master,  by  his  report,  had  chained  the  company  with  this  sum;  and  bis 
report  had  been  confirmed,  [559]  and  an  order  for  payment  made  on  further 
directions  on  the  I7tfa  of  April,  which,  however,  had  not  been  drawn  up.  This 
alleged  error  having  been  discovered  by  the  Defendants  on  the  Slst  of  April  last, 
after  the  order  on  further  directions,  a  petition  was  presented  by  the  company  to  be 
relieved  from  the  payment,  and  it  prayed,  that,  notwithstanding  the  order  of 
ocmfirmation,  the  company  mig^t  not  oe  chared  witii  the  sum,  or  for  a  reference 
hack  to  the  Master. 

Mr.  Kindersley  and  Mr.  Lloyd,  in  support  of  the  petition,  argued,  that  the 
meaning  of  the  decree  was  to  char^  the  company  with  the  rente  accruing  after  the 
filing  of  the  information  and  received  by  the  Defendants,  and  not  with  the  rents 
received  by  the  Defendants  after  the  filing  of  the  information. 

That  the  Court  had  abstained  from  charging  the  Defendants  with  the  rent  accrued 
prior  to  the  filing  of  the  information,  in  oousequence  of  the  amount  which  they 
bad  voluntarily  given  to  charity,  ont  of  their  general  funds,  anterior  to  that 
period. 

Mr.  Twiss  and  Mr.  Blunt  were  not  called  on  by  the  Court 

Thx  Masixb  of  thx  Bolls  [Lord  Luigdale].  I  cannot  help  thinking  that  this 
is  an  attempt  to  correct  au  error  or  ambiguity,  or  a  supposed  error  or  ambiguity  in 
the  decree,  upon  an  application  to  set  right  a  mistake  in  taking  the  acooant  in  the 
Master's  office.  I  do  not  suppose  that,  at  the  time  when  the  decree  was  pronounced, 
anybody's  attention  was  particularly  called  to  the  form  of  the  words  used ;  a  general 
statement  was  [660]  probably  made,  that  the  account  should  be  confined  to  the  time 
of  the  filing  the  inforraaUon,  the  object  being  to  make  the  Defendants  account  from 
the  time  when  the  infonnation  was  filed.  But  it  surely  never  could  have  been 
intended  that  the  company  were  to  put  into  their  own  pocket  arrears  of  rents  to  any 
amount  received  after  the  filing  of  the  information,  and  uiat  without  the  least  reference 
to  the  expenditure  they  might  have  made. 

It  has  been  suggested,  and  is  probably  true,  that  the  account  was  limited,  because 
ike  Court  was  satisfied  ^t  the  company  had  made  payments  in  charity  exceeding 
tiieir  receipts,  and  this  detoee  ndght  &ve  intended,  as  is  now  said  by  the  Petitioners, 
to  direct  an  aocoont  of  tiie  rents  aoorued  due  and  received  since  the  filing  of  the 
information ;  bat  those  are  not  the  words  used,  nor  is  tiiat  the  necessary  construction 
of  the  words ;  and  it  does  not  appear  to  me,  notwithstanding  the  grammatical  part  of 
die  argument,  that  there  is  really  any  considerable  difficulty  about  the  matter.  There 
may  he  an  error  in  the  decree,  and  it  may  not  have  been  intended ;  but  it  is  impossible 
tor  me,  at  this  distance  of  time,  to  know  how  that  is.  The  Defendants,  if  they  think 
themselves  aggrieved,  and  are  so  advised,  may  rehear  the  decree  for  the  purpose  of 
having  the  error  corrected ;  but  I  do  not  think  that  the  words  of  the  decree  as  they 
stand  justify  me  in  saying  that  there  is  a  plain  mistake  in  the  way  in  which  the 
Mcoant  has  been  taken. 

The  parties  have  proceeded  for  a  long  time  on  the  understanding  that  those  sums 
reoeiTed  after  the  informatiott  was  filed  were  to  be  accounted  for ;  and  after  all  that 
has  passed — ^the  ti^ng  of  t^e  acooant  in  the  Master's  office,  the  making  and 
confirmation  of  the  Biaster's  report,  and  die  order  on  farther  directions  [Ml] — 
cannot  thsak  tba.t  I  should  be  jostified  in  saying  that  the  matter  ought  to  be  corrected 
on  petition  as  a  plain  mistake. 
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im.']    BouiH  ft  WiBflmR.   Jam.  28,  1847. 

[See  Diaim  v.  Soldm,  1869,  L.  R.  7  Eq.  493 ;  Prudential  Atswramu  Con^pmg  v.  KmH, 
1876,  L.  a  10  Ch.  146 ;  JFaUer  r.  AdOm  [1902].  2  Ch.  282.] 

The  proTisional  directon  of  a  joint  stock  oompany,  hftviag,  without  the  Mith<»ity  (tf 
the  Plaintiff,  puUished  a  prospeetos,  stating  nim  to  be  a  tnutee  of  the  oCHupsoj. 
wwe  restrained  by  injunction. 

In  1846  a  joint  stock  company,  called  "  The  Economic  Conveyaooe  Gompany,"  wss 
established,  having  for  its  object  the  carrying  passengers  by  steamboe-t  and  omaibns 
at  the  average  rate  of  Id.  a  mile.  The  Defendants,  the  provisional  directors,  had 
published  prospectuses,  in  which  the  name  of  tiie  Plaintiff  was  used,  without  his 
antiiority,  as  a  trustee  of  the  company.  They  aho  paid  monies  into  the  han^v  of 
the  company  to  the  Plaintiff's  account  as  trustee. 

The  Plsintiff.  conceiving  that  he  mieht  be  subjected  to  responsibility  1^  the 
unantiiorised  use  of  his  name,  filed  his  bill  against  the  directors,  and  now  moved 
for  an  injunction  to  restrun  tiiem  from  using  his  name  in  oonneetion  with  the 
oompany. 

Mr.  Turner  and  Mr.  Edward  M.  Harrison,  in  support  of  the  motion,  argued,  that 
the  Defendants  ought  to  be  prevented  using  the  PluntifiTs  name  in  this  unauthorised 
way,  as  it  might  subject  him  to  liabilities  and  litigation  from  the  shareholders  and 
others ;  and  that  this  application  was  necessary,  for  otherwise  the  Plaintiff'  might  be 
held  liable  on  the  ground  of  his  acquiescing  in  this  use  of  his  name. 

[6^1  Mr.  Tinney  and  Mr.  Waley,  eonirit,  resisted  the  injunction.  They  staled 
that  thePlain  tiff's  name  had  been  used  under  a  notion  that  he  had  concurred  in  it; 
that  the  Defendants  had  no  intention  to  use  it  for  the  future^  and  were  willing  to  give 
the  Plaintiff  an  indemnity,  that  they  had  always  been  desirous  of  doing  so,  and  of 
avoiding  unnecessary  litigation. 

The  Mastkb  or  the  Bolls  [Lwrd  Lansdale].  The  sort  of  opposition  made  to 
the  application  to  prevent  the  unautiiorisea  use  of  the  Haintiff's  name  f umuhes  a 
specimen  of  the  anxiety  of  the  Defendants  to  avoid  unnecessary  litigation. 

I  think  that  the  Plaintiff  is  entitled  to  the  injunction.  I  have  no  doubt  that  the 
Plaintiff  never  did  consent  to  be  a  trustee.  The  Defendant  Webster  might  have 
thought  he  did :  if  he  did,  his  belief  rested  upon  a  very  slight  foundation.  However, 
the  name  of  Mr.  Kouth,  who  desired  to  have  nothing  to  do  with  this  concern,  has 
been  published  to  the  world  as  a  trustee :  his  name  was  also  used  at  the  bankers' ;  and 
tiiouga  he  may  not  be  subjected  to  the  duties  of  trustee,  yet  it  is  plain  tJiat  he  ii 
exposed  to  some  risk  by  the  unauthorised  act  of  the  Defendants  in  using  his  name. 
Money  was  placed  in  his  name  at  the  bankers',  and  he  is  left  to  get  rid  <rf  his 
responsibility  as  he  can. 

The  Bennduits  having  published  his  name  as  a  trustee,  some  negotiaticm  took 
place  for  giving  tiie  Plaintiff  an  indemnity,  and  which  he  was  willing  to  accept  as  a 
condition  Tor  his  not  applying  for  an  injunction.  This  was  not  ^ven,  and  then  the 
matter  remained  as  it  was  before.  He  now  moves  for  an  injunction  to  wevent  the 
Defendants  proceeding  in  the  [663]  same  course  for  the  future,  and  the  Defendants, 
not  pretending  that  they  have  a  right  to  continue  the  use  of  his  name,  and  disavowing 
any  intention  of  doing  so,  nevertheless  file  affidavits  in  opposition  to  the  applicatioa. 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  the  injunction ;  and,  if  it  subjects 
the  Defendants  to  expense,  let  it  be  a  warning  to  them  as  well  as  to  others  not  to  use 
the  names  of  otiier  persons  without  their  authority.  What  t  Are  they  to  be  allowed 
to  use  the  name  of  any  person  they  please,  representing  him  as  responsible  in  th«r 
speculations,  and  to  invotve  him  in  all  sorts  (n  lialnlities,  and  are  tbey  then  to  bs 
allowed  to  escape  the  otmsequenoes  by  sayiilg  tiiey  hare  done  it  by  inadvertenoel 
Certainly  not. 

la  not  the  Plaintiff  entitled  to  be  protected  against  a  repetition  of  those  misrepre- 
sentations which  have  already  been  made )  I  am  willing  to  believe  the  statement 
made  on  behalf  ci  the  Defenduits,  that  tiiey  do  not  intend  to  repeat  thor 
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ndsrenresentatioiu ;  hat  I  think  the  Plaintiff  is  not  bound  to  raly  oo  their  Mmranoe, 
ud  uwt  ho  it  eotitlod  to  be  protectdd  by  the  order  and  injanotion  of  this  Court 

AsffTRAcr  OF  Obbkr. — ^RestnuQ  the  Defendants  "from  printing,  publishing,  or 
circulating  any  pi'ospectus  or  other  document  of  or  relating  to  a  certain  company 
called  the  Economic  Conveyance  Company,  mentioned  and  referred  to  in  the 
Plaintiff's  bill  in  diia  cause,  with  the  Plaintiff's  name  thereto,  and  from,  in  any 
manner,  using  the  name  of  the  Plaintiff,  so  as  to  identify  him  as  a  party  interested 
or  associated  with  the  said  company." 

Beg-  Lib.  1846,  B.  fol.  338. 

[664]   Maunb  v.  Orkenwat.   Nov.  S,  24,  1847. 

[S.  C.  17  L.  J.  Ch.  26,  331 ;  12  Jur.  66,  319.] 

A.  solicitor  taking  a  proceeding  in  a  suit  in  the  name  of  a  person,  without  his 
authority,  is  personally  liable  to  pay  the  costs,  charges,  and  expenses  occasioned  to 
the  other  parties  thereby,  and  such  a  proceeding  having  taken  place  in  the  Master's 
office,  the  Court,  on  the  petition  of  the  parties  injured,  (Hderedthe  costs,  &e.,  to  be 
taxed  and  paid  by  the  solicitor. 

This  was  a  petition  presented  by  the  Plaintiffs,  to  make  a  solicitor  personally 
liable  for  the  costs,  cbaivea,  and  expenses,  to  which  they  had  been  put  by  proceedings 
taken  hy  the  sdidtor  in  the  Master's  office,  in  the  names  of  certain  creditOTs,  but 
without  their  authority.  The  facts  of  the  case  are  lufficiently  stated  in  the 
lodjEment. 

atr.  Turner  uid  Mr.  Selwyn,  for  the  Petitioners. 

Mr.  Kindersley  and  Mr.  3.  H.  Taylor,  for  the  Bespondent  Mr.  Kirk. 

Mr.  Turner,  in  reply. 

ffubbart  V.  PhiUips  (13  Mee.  &  W.  720),  Hood  v.  FhUlips  (6  Bearao,  176),  fTade  v. 
Stanley  (1  Jac.  &  W.  674),  JVUsm  v.  WHson  {Ibid.  457),  were  cited. 

Nov.  24.  Ths  Master  of  the  Bolls  [Lord  Langdale].  Under  the  decree  in 
this  cause,  debts  were  proved  on  behalf  of  Edward  Barlinson  and  John  Watson. 
James  Willum  Buchanan  (who  was  also  a  party  Defendant  in  the  cause)  was  their 
8(^cjtor  for  the  proof  of  their  debts,  and  ne  employed  Mr.  Thomas  Kirk,  as  his 
London  agen^  to  make  and  support  the  daim  in  Uie  Master's  office.  Under  these 
circumstanoes,  Mr.  Kirk  appeared  [665]  in  the  proceedings,  aa  the  solicitor  for  the 
creditors  Dai^nson  and  Watson. 

Neither  James  William  Buchanan  nor  Mr.  Kirk  had  any  andunity  beyond  that  of 
proceeding  to  establish  and  obtain  payment  of  the  debts. 

It  appears  that,  about  November  or  December  1846,  Mr.  Kirk,  on  behalf  of  the 
Defendant  James  William  Buchanan,  carried  in  a  state  of  facts  and  charge,  the  object 
of  which  was  to  charge  the  Defendant  Jane  Greenway  with  a  considerable  sum  of 
money.  Before  any  warrant  to  proceed  on  this  state  of  facts  and  charge  was  attended, 
and  on  the  6th  of  December  1846,  James  William  Buchanan  died ;  and  soon  after- 
wards, viz.,  in  Januaiy  1847,  Mr.  Kirk,  or  rather  Mr.  Fluker,  his  clerk,  in  his  name, 
carried  in  a  state  of  facts  and  charge,  having  the  same  objects  as  that  which  had 
formerly  been  carried  in  on  behalf  of  James  William  Buchanan,  but  which,  by 
alteration,  or,  as  Mr.  Fluker  calls  it,  by  amendment  was  converted  into  a  state  of 
Isots  kdA  chatga  of  Darlinson  and  Watson. 

This  was  done  after  the  death  of  James  William  Buchanan,  under  whose  authority 
Mr.  Kirk  acted. 

Upon  the  evidence  it  appears  quite  dear  that  Mr.  Kirk  had  no  authority  to  cany 
in  for  Darlinson  and  Watson  any  such  state  of  faoA  and  charge,  as  tiiat  which  was 
carried  in  in  their  names. 

Some  delay  took  place,  in  consequence  of  an  abatement^  but,  after  revivor  and  on 
the  return  of  the  warrant  to  proceed  on  tiie  state  of  facte,  it  was  objected,  on  behalf 
eH  the  Plaintiffs,  that  Mr.  Kirk  had  no  authority  from  the  creditors,  and  also  t^t  he 
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bftd  no  order  which  [66^  would  aathoriie  a  or«dit<v  who  was  not  a  parfcy  to  adopt 
Buoh  a  proceeding.  It  being  alleged,  oontnuy  to  the  fwt  as  it  now  aweua^  that  lb. 
Kirk  had  authority,  time  was  given  to  prove  it ;  and  it  seems  to  have  been  expected, 
t^t  an  order  to  authorise  the  prooeeding  would  have  been  obtained ;  but,  after  the 
retorn  ol  mother  warrBnt^  and  fnrtdier  (ulay,  on  the  ivetenoe  and  periiaps  in  the 
azpectation,  of  obtaining  authority,  on  the  10^  ai  July  1847,  a  warrant  was  served 
on  leaving  what  was  called  the  amended  state  of  facts  of  George  Adam  Buchanan ; 
and  it  was  intimated  that  the  state  of  facts  of  Darlinson  and  Watson  was  withdrawn. 
The  state  of  facts  of  Darlinson  and  Watson  was,  in  fact,  disallowed  by  the  Master  on 
the  12th  of  July,  and  this  petition  is  presented  for  the  purpose  of  obtaining  the  costs, 
charges,  and  expenses  incurred  by  the  Petitioners  in  relation  to  these  proceedings; 
and  the  applications  to  the  creditors,  which  were  thereby  rendered  necessary. 

The  whole  proceeding  was  without  authority,  and  irregular  and  improper ;  and  I 
think  that  the  Plaintiffs  are  entitled  to  be  relieved  from  the  expense  to  which  they 
were  'put 

Mr.  Fluker,  in  his  affidavit,  states,  that  he  had  reason  to  suppose,  that  t^ere  had 
been  some  improper  deaUng  with  iJie  assets,  oat  ot  which  the  debts  were  to  be  paid. 
If  the  faet  were  so,  it  woim  have  been  very  right  for  some  party  having  an  interest^ 
and  for  Mr.  Kirk  having  proper  authority,  to  pursue  all  proper  methods  to  obtain 
redress ;  but  a  solicitor,  who  has  no  authority,  cannot  be  allowed  to  use  die  names  of 
persons,  who  do  not  employ  him,  in  any  proceedings  whatever. 

[667]  It  is  not  here  a  question,  to  what  extent,  or  in  what  peculiar  circumstances, 
a  solicitor  employed  to  prove  a  debt  may  be  authorised,  for  t^e  benefit  of  his  client, 
to  outstep  the  strict  limits  of  his  authority,  nor  how  far,  or  in  what  peculiar 
circumstances,  a  solicitor,  who  acts  as  a  mere  agent,  may,  upon  an  emergency,  be 
authorised  to  act  for  the  benefit  of  the  client  after  the  death  ol  bis  [wincipaL  Hie 
question,  if  it  may  be  so  called,  which  is  raised  here  is,  whether  a  solicitor,  who  is 
only  an  agent,  is  at  liberty,  after  the  deatJi  of  his  prindpal,  to  adopt  proceedings, 
under  a  pretended  authority  whioh  the  olient  never  gave,  and  constantljr  denied  frwn 
the  first  moment  when  it  was  suggested  to  him.  I  am  olearly  of  opinioD,  that  he 
oudit  not  to  be  allowed  to  do  so,  and  thaX  he  ought  personally  to  pay  the  oosta  wtdA 
he  nas  so  improperly  oocasioned. 

I  am  not  aware  that  a  case  precisely  similar  in  its  circumstances  occurs  in  the 
books ;  bat  the  jurisdiction  and  principle  on  whioh  I  proceed  is  sufficiently  established 
by  several  case8.(l) 

Refer  it  to  the  Master  to  tax  the  costs  of  the  state  of  facts  and  charge,  and  also 
the  costs,  charges,  and  expenses  properly  incurred  in  relation  thereto,  and  the 
^^>lieation  to  the  creditors  in  respect  tiiereo^  and  order  them  to  be  pidd  by  Mr. 

NoTB.— Affirmed  by  Lord  CottetthAin,  14th  April  1848. 

[568]  Bamsdalb  v.  Bahsdalb.  ^011;  10, 1847. 

The  Master  comprised  two  subjects  in  his  report,  one  of  which  required  confinnatioa 
by  orders  nisi  and  absolute,  and  the  other  by  petition.  A  motion  to  oonfirm  Uw 
report  merely  as  to  the  accounts,  &c,  leaving  the  remainder  to  be  confirmed  1^ 
petition,  was  refused,  the  proper  mode  being  to  obtain  a  separate  report. 

This  was  a  suit  for  the  administeation  of  the  testator's  estate.  By  the  decree  the 
-usual  aocounts  were  ordered  to  be  taken,  and  it  was  also  referred  to  tke  Btbster  to 
approve  of  a  guardian  and  maintenance  for  the  in&nt  Defendants. 

The  Master  made  the  inquiries,  and  repented  the  result  in  one  report 

The  proper  way  of  ccmfirming  4ihe  report  as  to  the  aocounta,  &&,  is  by  order  nut 

(1)  Be^HaU  v.  Bmatettt  2  Sim.  &Stu.  78;  AUen  v.  Bone,  4  Beavan,  493;  Doe  v. 
Bee^  8  Dowling,  496;  Marimdaie  r.  Lamon,  1  C.  P.  Coop.  83 ;  TmMc  v.  WooiatAt 
6  Beavan,  081. 
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imd  alMoIute,  bat  the  report  m  to  guardian  and  maintenuice  ma  <m\y  be  ooafinaed 
upon  petition.  The  cause  could  not  be  set  cb>wn  for  farther  direetioiiSi  in  couequenoa 
of  the  difficulty  in  ocmfirming  the  report 

Mr.  Beavan  now  mored  that  the  Bbatar'a  report  might  be  eonfitmed  as  to  the 
accounts  only,  leaving  the  report  as  to  maintenance  to  be  subsequently  orafinned 
upon  petition. 

Mr.  J.  Baily,  for  the  Defendants. 

The  Mastib  or  thx  Rolls  [Lord  Langdale]  said  that  this  was  contrary  to  the 
practice,  and  that  the  parties  must  procure  the  Master's  separate  report  as  to  guardian 
and  maintenance,  which  could  then  be  confirmed  by  petition  separately.  He  refused 
the  motion. 


[068]  /«  re  Eyrk.   Dm.  Ifl,  1847. 
[Affirmed,  2  Ph.  367 ;  41  E.  R  985.] 

In  proceeding  under  the  Solicitors  Act,  the  Court  is  not  authorised  to  intc^ere  with 
a  special  agreement  between  soUcitor  and  client,  the  legal  effect  of  which  is  to  alter 
the  ordinary  relation  between  soUcitor  and  client^  to  supersede  the  authority  or 
discretion  of  the  Court,  by  giving  to  either  party  more  or  less  than  is  warranted 
by  the  rules  of  the  Court,  or  1^  providing  for  the  settiement  and  payment  at  the 
bill  in  a  special  manner. 

A  client  agreed  to  pay  his  solioitor  three  guineas  a  day,  in  addition  to  the  usual 
ohai;^  of  a  solicitor,  for  his  travelling  and  other  ezptmses.  The  Gour^  being  of 
oinmon  that^  xmd&r  the  common  order  of  taxation,  the  Master  would  talu  the 
agreamuit  into  oonaderation :  Held,  that  ite  supivession,  in  obtatniDg  an  et  forte 
order,  was  not  irregular. 

This  was  an  application  to  disohai^^  an  order  of  course  tor  taxation. 

Mr.  Eyre  had  oeen  employed  by  certain  parties  in  soliciting  a  Private  Act,  and 
in  the  preliminary  procoedmgs,  as  obtaining  toe  consent  of  landowners,  &o.  A  speois] 
agreement  was  entered  into  between  Mr.  Eyre  and  his  clients,  whereby  it  was, 
amongst  other  things,  provided  that  the  clients  should  pay  Mr.  Eyre  for  his  services, 
at  the  rate  of  X3,  3s.  per  day,  in  addition  to  ^e  osual  ohaige  <n  a  solicitor  for  hit 
travelling  and  other  expenses. 

The  business  being  completed,  he  delivered  his  bill,  and  afterwards  brought  his 
action  to  recover  the  amount  The  clients,  thereupon,  obtained  an  ex  parte  order  for 
the  taxation  of  his  bill,  making  no  mention,  however,  of  the  special  agreement  A 
motion  was  now  made  to  discharge  the  order  for  iiTvgularity. 

Mr.  Sheffield,  in  support  of  toe  application.  Fint^  the  special  agreement  ou^ht 
to  have  been  stated  upon  the  ex  parte  application  for  the  f>rder,  and  the  suppression 
renders  the  order  irregular. 

Secondly,  the  existence  of  a  special  agreement  as  to  the  rate  of  payment  precludes 
a  taxation  by  petition  [670]  under  the  Act.  In  re  Tkom^m  (8  Beavau,  237X  1%  re 
Whikombe  (8  Beavan,  UO),  In  re  Smith  (4  Beavan,  309),  Atexandar  v.  Anderdm 
(6  Beavan,  405),  In  re  Rhodes  (8  Beavan,  224). 

Thirdly,  the  business  was  done  in  Parliament,  and,  therefore,  this  Court  has  no 
jurisdiction  to  order  a  taxation,  for  that  species  of  business  may  be  done  by  anyone. 
Exp^  Wheekr  (3  Yes.  &  B.  21). 

[Thb  Master  of  the  Bolls.  Surely  this  case  comes  within  the  words  of  the 
present  Act,  "or  in  ease  no  part  of  such  business  shall  have  been  transacted  in  any 
Court  of  law  m  Equity."  (6  &  7  Vict  c.  73,  s.  37.) } 

tSx.  Turner  and  Mr.  F.  Bayley,  conirh.  The  Taxing  Master  will  have  regard  io 
this  agreement,  though  no  notice  is  taken  of  it  in  the  order  for  taxation.  It  was, 
therefore,  unnecessary  to  refer  to  it ;  and  if  the  clients  had  applied  for  a  special 
order,  it  would  be  at  the  peril  of  costs  :  In  re  Bracey  (6  Beavan,  266).  Secondly,  the 
agreement  is  not  such  as  to  preclude  the  Master  exercising  his  discretion  on  the 
amount  of  the  ehargea.   Srax  v.  Seroepe  (2  B  &  Ad.  581),  Sayer  on  Goats,  321,  Me 
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Matters  (4  Dowl.  Pr.  C.  76).   Thirdly,  tiie  banoeas  is  within  the  ordinary  scope  of 
a  soUoitor's  duty,  and  cornea  within  tiie  termi  <rf  tiie  Act 
Mr.  Sheffield,  in  reply. 

Ths  AIastkr  of  thb  Bolls.  I  will  make  waaa  inquiry  before  I  diqioee  ci  thii 
ease. 

[671]  Dec  16.  Thb  Mabteb  or  the  Rolls  [Lord  Langdale}.  This  was  a  motioo 
to  ai8ohara;e  an  order,  obtained  as  of  course,  for  the  taxatitni  of  a  solicitor's  IhU. 

The  objection  made  to  the  ordor  was,  that  it  was  obtained  witbtmt  notieine  s 
special  agreement  which  was  subsisting  betwem  the  soKoitor  and  hie  client^  and  1^ 
which  the  taxation  ought  to  be  goremed. 

I  consider  it  to  be  settled,  that  this  Court,  exercising  the  jurisdiction  in  which 
this  application  is  made,  is  not  authorised  to  interfere  with  a  special  agreement,  the 
legal  effect  of  which  is  to  alter  the  ordinary  relation  between  solicitor  and  client,  or 
to  supersede  the  authority  or  discretion  of  the  Court,  by  girinff  to  either  party  more 
or  less  ^an  is  warranted  oy  the  rules  of  the  Court,  or  by  provimng  for  tJie  settlement 
and  payment  of  the  bill  in  a  special  manner. 

The  agreement  in  this  case,  among  other  stipulations,  contains  a  provision,  that 
the  clients  will  pay  tiie  solicitor  for  his  sernoee,  at  the  zate  of  £3,  ^  per  day,  in 
addition  to  ^e  usual  chai^ge  of  a  soUcitcn',  for  his  travelling  and  other  expenses ;  and 
if  this  were  an  agreement,  the  legal  effect  of  which  was,  to  take  from  the  Taxing 
Master  the  authority  which  he  has  to  exercise  his  judgment  on  the  proiniety  of  the 
ehai^ees,  I  should  have  considered  that  the  order  was  improperly  obtained. 

But  it  appears,  from  the  authority  of  Drax  v.  Scroope  (2  Barn.  &  AdoL  S81),  cited 
in  the  argument,  that  such  a^;reement  does  not  interfere  with  the  Master's  discretioD 
at  law ;  and,  on  communicating  with  the  Taxing  Masters,  [STSQ  I  find  t^t,  under 
the  common  order  for  taxing  bills,  ^ey  take  into  consideration  such  agreemrats  as 
this.  In  proceeding  under  the  ooinmon  order,  the  solicitor  may  set  up  this  wree- 
ment,  the  clients  may  object  to  it,  uid  the  Master,  to  use  the  words  of  Lord 
Tenterden  in  Drax  v.  Scroope^  must  exercise  his  judgment  as  to  the  propriety  of 
allowing  the  charges,  according  to  the  oircumstanoes  lam  before  him. 

As  Uie  agreement  does  not^  fnnn  the  nature  of  it^  affiaot  tiie  authority  <d  the 
Master,  I  am  of  opinion  that  no  special  order  was  neoessary  in  diis  case,  and  that  the 
order  of  course  was  not  irregular,  and  ong^t  not  to  be  disohaiged,  and  I  moat^  there- 
fore, refuse  the  motion  with  costs. 

Affirmed  by  Lord  Cottenham,  February  2Sd,  1848. 

[572]  Bardley  v.  Owbn.  Dec  20,  22,  1847. 

[S.  C.  17  L.  J.  Ch.  67 ;  11  Jur.  1047.] 

A  father,  on  tlie  marriage  of  his  daughter  A,  gave  her  husband  jCISOO,  for  her 
present  portion  or  fortune,  and  he  covenanted,  that,  in  case  he  should  give  his 
other  daughter  B.,  on  her  marriage  or  otherwise,  a  greater  portion  or  fortune  than 
X1500  in  mone^  or  value,  his  executors  would,  within  a  year  after  the  death  of 
himself  and  wife,  pay  or  deliver  to  the  husband  of  A.,  such  further  or  other  sum 
or  property,  as  would  be  equal  with  the  portion  or  fortune  given  to  B.  The  father, 
on  the  marriage  of  B.,  gave  her  a  portion  of  £1 900,  and  by  his  will,  after  chargii^ 
his  real  estate  with  the  payment  of  his  debts,  gave  B.  his  furniture  and  a  lin 
interest  for  her  separate  use  in  some  freehold  and  leasehold  property.  Held,  that 
the  life  interest  was  within  the^oovenant,  but  the  furniture  not;  and,  secondly, 
tliat  a  debt  of  this  nature  was  charged  on  the  real  estate. 

The  testator,  Owen  Benni<m,  had  two  danghters,  Elinbeth  and  Sarah. 

Li  1800  EUnbeth  married  Latham,  and  on  that  occasion  a  deed  of  settlement  was 
executed.  It  recited  [673]  an  agreement,  on  the  part  of  her  father,  to  give  Eliabeth 
the  sum  of  £1500,  and  pay  the  same  to  Latham ;  and  also  that  his  executors  or 
administrators  should,  after  the  decease  of  himself  and  wife,  "  in  case  <rf  his  giving 
to  his  otiier  daughter,  Sarah  Bennion,  more  tiian  the  sum  or  value  of  £1600  ror  her 
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portioD,  pay  or  delirer  unto  Latham,  suob  further  or  other  snniB  or  property,  as 
should  make  the  portion  or  fortune  of  Elisabeth  equal  to  that  of  Sarah ;  and  Owen 
Bennion  corenanted  with  Latham,  in  case  the  marriage  should  be  solemnized,  to  pay 
him  £1500  as  the  present  portion  or  fortune  of  Elizabeth  ^whioh  he  afterwards  did) ; 
and  furdier  that,  "in  case  fae^  Owen  Bennion,  ahould  give  to  his  olJier  daughter 
Swah,  on  her  marriage  or  otherwise,  a  greater  portion  or  fortune  than  £1500,  in 
mimey  or  nUue,  tJie  oxeeutors  or  administrators  of  him,  Owen  Bennion,  would, 
within  tiie  space  of  twelve  calendar  months  next  after  the  decease  of  the  survivor  of 
him  and  Mary  his  wife,  pay  or  deliver  over  to  Latham,  his  executors  or  adminis- 
trators, in  money  or  value,  such  further  or  other  sum  or  property  as  would  be  equal 
with  the  portion  or  fortune  given  to  or  intended  for  Sarah." 

In  1809  Sarah  married  Owen,  and  her  father  gave  her  a  portion  of  £1500. 

The  testator,  Owen  Bunion,  survived  his  wife,  and  died  in  July  1829.  By  his 
will,  he  directed  all  bis  just  debts,  funeral  and  testamentary  expenses  to  be  paid  and 
diacharsed,  as  soon  after  his  decease  as  oonveniently  could  be ;  and  he  charged  all  his 
real  and  personal  estate  and  effects  with  the  payment  thereof.  He  devised  some  real 
and  leasehold  estates  to  trustees  for  Sarah  for  life,  for  her  separate  use,  with 
renuinder  to  her  son  in  fee.  He  also  bequeathed  to  Sarah  certain  household  goods 
and  fumiturei 

[574]  This  bill,  filed  by  the  re^resMntatives  of  Latham,  sotwht  an  account  of  the 
property  which  Sarah  became  entitled  to  under  the  will,  and  that  the  value  of  the 
portion  or  fortune  of  Sarah  above  £1500  might  be  ascertained,  and  an  equal  sum  paid 
out  of  the  testator's  real  and  personal  estate  as  a  specialty  debt. 

The  testator,  it  was  stated,  had  no  personal  estate  beyond  the  furniture,  valued 
at  £30,  which  was  insufficient  to  pay  the  testamentary  expenses,  and  having  died  in 
1829,  the  1  W.  4,  o.  47,  was  inapplicable  to  this  case. 

Bfr.  Turner  and  Mr.  Haidane,  for  the  Plaintiffs,  and 

Mr.  Teed  and  Mr.  Speed,  for  Defendants  in  the  same  interest.  The  intention  of 
the  parties,  and  the  agreement  between  them,  as  stated  in  the  reoital,  was  to  give  to 
Latham  such  further  sum  "  as  should  make  the  portion  of  Elizabeth  equal  to  that  of 
Sarah,"  and,  acoordinsly,  the  testator  oovoiaQted,  tha^  if  he  gave  Sarah  a  greater 
portion  or  fortune  than  £1600,  he  would  pay  Latham  sodi  other  sum  as  would  be 
equal  to  the  portion  or  fortune  given  to  SaraL  Having  contracted  the  oblation, 
he  "  could  not  defeat  the  effect  of  it  by  any  testamentary  act :  "  Fotietaae  v.  Hemah 
{19  Yes.  p.  70) ;  and  under  the  charge  of  debts  contained  in  his  will,  his  real  estate, 
though  devised,  became  liable  to  sfUisfy  t^e  obligati<Hi  created  by  die  covenant,  and 
to  pay  to  the  representatiTes  of  Latiuun  the  value  of  the  property  given  to  Sarah  by 
the  testator's  will. 

It  will  be  argued  that  the  breach  of  covenant  was  not  broken  until  twelve  months 
after  the  testator's  death,  [576]  and  that,  therefore,  it  was  not  a  "  debt "  within  the 
terms  of  the  charge  of  debts  oreated  by  his  will ;  but  it  is  immaterial  whether  the 
delA  was  abaolute  w  contingent  at  the  testator's  death.  The  express  point  tias  been 
decided  by  the  case  of  Muru  v.  7Wib0r,(l)  where  "a  lessor  covenanted  with  his  lessee 
for  quiet  enjoyment  oi  the  demised  premises^  and  aftenraida  devised  his  real  estate, 
subject  to  and  churged  with  the  payment  of  his  debbB.  After  the  deadi  <rf  the  lessor, 
the  lessee  was  evicted,  and  brought  his  action  of  covenant  against  the  executors  of 
the  lessor,  who  pleaded  vlme  admitiisfrant ;  whereupon,  the  lessee  took  out  judgment 
of  qaantdo^  and  procured  the  damages  to  be  assessed  upon  a  writ  of  inquiry. 
He  then  filed  his  bill  against  the  devisees  of  the  lessor  for  satisfaction  of  the  damages 
and  costs  out  of  the  reu  estate  of  the  lessor  devised  by  his  will ;  and  it  was  held,  that 
although  damages  recovered  in  an  action  of  covenant,  brought  in  respect  of  breaches 
of  covenant  happening  after  the  death  of  the  testator,  were  not  a  debt  within  the 
Statute  of  Frat^ulent  Devises  {3  &  4  Will  &  M.  c.  14),  yet  they  were  a  debt  payable 
out  of  the  real  estate  of  the  testator,  under  the  diarge  of  debts  thereon  created  bv 
his  will"  The  point  was  also  decided  hv  Uie  prior  cases  of  Loam  v.  Wri^  (2  MyL 
&  K.  769),  and  Tlu  EaH  of  BaA  v.      Earl  of  Bradford  (2  Yea  sen.  687). 

(1)  6  Hare,  79 ;  and  see  WiUaim  v.  Leonard,  3  Beavan,  373,  and  Bmningham  v. 
Bwte,  2  Jones  &  Latouche,  699. 
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Mr.  Kindersley  and  Mr.  G.  Hall,  for  Owen  and  wife,  and  Mr.  Anderdon  and  Mr. 
F.  J.  Hall,  and  Mr.  Roupell  and  Mr.  GUmdeve,  for  parties  in  the  same  interest. 

Upon  the  construction  of  the  settlement^  the  devise  of  the  real  estate  in  trust  for 
the  separate  ase  of  his  [676]  daughter  for  life,  is  not  within  the  oovenant.  Firsts 
because  the  parties  oontemplAted  a  "  portion  fortune "  given  on  the  marriage  of 
Sarah,  and  not  at  his  death ;  and  the  oovenant  was  satisfied  on  the  marriage  of  Sarah, 
in  1809,  when  he  gave  her  no  greater  "  p(»tioD  or  foitune  "  thao  he  had  already  given 
to  her  sister.  Secondly,  beeause  the  parties  had  within  their  oontemplatioii  a  gift  (rf 
personalty  only,  and  therrfore  a  devise  of  realty  did  not  come  within  it.  The  portioo 
of  £1500  then  given  to  Elizabeth  was  personalty,  and  the  expresrions  "give  "pay 
or  deliver  over  "  are  applicable  to  personalty  only,  and  not  to  real  estate ;  and  farther, 
the  words  "  in  money  and  value  "  are  like  the  expression  "  money  or  valuable  effects  " 
used  in  Logan  v.  WxmhoU  (7  Bligh,  p.  44,  50,  52,  77,  and  1  Q.  &  Fin.  611),  which 
were  considered  by  the  House  of  Lords  to  be  applicable  to  personalty  only.  Thirdly, 
the  oovenant  applies  to  gifts  inUer  vinw,  and  not  to  devises  or  beq  uests  by  will.  Fourthly, 
neither  a  life  interest  nor  a  gift  independent  of  the  husband  is  within  the  meaning  of 
tiie  words  "  portion  or  fortune^"  used  in  the  covenant 

But,  supposing  the  case  to  come  within  the  covenant,  t^e  nature  of  the  demand  is 
not  such  as  to  bind  the  devisees  under  the  statute :  Wilson  v.  XmtUqr  (7  East,  128), 
Fxrky  V.  Briand  (3  AdoL  &  E.  839).  Nor  doet  it  come  within  the  charge  of  debts 
created  by  the  will  of  the  testator.  The  testator  intended  to  provide  for  tiie  debts 
existing  at  his  death ;  and  the  present  debt  did  not  arise  till  twelve  montlw  afterwards, 
and  night  have  been  satisfied  without  payment,  by  "delivery  in  value."  In  Priu  v. 
BvaiM  (2  Ca.  Ch.  215) ;  William,  the  executor  of  Gylee,  wasted  his  assets.  William 
afterwards  devised  his  lands  to  be  sold  for  pay-[677}*ment  of  his  del^  and  it  wis 
hdd,  that  the  deva^ami  was  not  a  debt  within  uie  meaning  of  his  will 

Mr.  Turner,  in  reply.  First,  the  word  "  fortune  "  is  as  applicable  to  a  nft  by  will 
as  nuuTia^  settlement,  and  there  is  no  limit  of  time  within  which  the  gnt  to  Sarah 
was  to  create  the  obligation  to  liatham :  it  is  expressed  to  be  "on  her  marriage  nr 
otherwise."  Secondly,  a  gift  of  real  estate  is  just  as  much  a  gift  of  a  "  fortune  in 
money  or  value,"  as  personalty,  and  the  wwds  "  pay  or  deliver  over "  are  applicaUe 
to  Latham,  and  not  to  Sarah.   In  Logcm  v.  H^ienhoU,  the  word  "effeots**  vas  nsed 


applies  to  any  gift  to  Sarah,  either  by  deed,  devise,  or  ouervise,  and  is  not  limited  to 
any  particular  interest 

He  asked  for  a  declaration  of  the  rights  of  the  Plaintiffs  to  stand  as  speoialty 
creditors  against  the  real  estates  for  the  amount  of  the  value  of  the  beneficial  interest 
given  to  Sarah  by  the  will ;  and  he  also  asked  an  account  of  the  rente  received  sinee 
Bennion's  death. 

The  Master  of  the  Boli&  You  must,  in  the  first  instance,  go  against  the  eorpv 
of  the  estate,  and  come  afterwards  for  an  account  of  the  rents  and  profits.  (StnUford  r. 
Bi^OKt  10  Beav.  26.)  I  will  ccmsider  the  other  point,  and  give  judgment  on  Tuesdsy 
next 

Dee.  22.  Thb  Masteb  OP  THI  Rolls  [Lord  Lansdale].  The  first  question  srisiag 
in  tills  canse  depends  upon  the  cMisteaction  and  effiaot  which  ought  to  be  ^ven  to 
[678]  a  setlJement  made  on  the  marriMe  at  John  lAtiiam  and  ElisabeUi  Bennion,  and 
to  the  will  afterwu^s  made  by  Owen  £«nnion,  the  father  of  Mrs.  Latiiam. 

The  question  is,  whether  the  provision  made  by  the  will  for  the  testator's  duighter, 
Elisabeth,  is  to  be  considered  as  an  additional  "  portion  or  fortune  "  within  the  meaniDg 
of  those  words  as  used  in  the  settlement 

On  the  marriage  of  his  daughter  Elizabeth,  the  testator  agreed  to  pay  to  her 
husband  £1500,  and  that  his  executors  should,  wiUiin  twelve  months  after  the  death 
of  the  testator  and  his  wife,  in  case  he  gave  to  his  other  daughter  Sarah  more  tbso 
£1500  for  her  portion  or  fortune,  pay  or  deliver  to  Latham,  the  husband  of  Elizabeth, 
such  further  sum  or  |voperty,  as  should  make  the  portion  or  fortune  of  Elisabeth 
eqnal  to  that  of  Sarah.  The  settlement  was  made  in  consideration  of  the  marriage,  of 
the  £1500  then  agreed  to  be  paid,  and  of  such  further  sum  or  property  as  aforMsid; 
and  Owen  Bennion,  for  himself,  his  executors,  and  administrators  eovenaoted  to  psj 
as  therein  mentioned  the  sum  of  £1500  as  and  for  lAi9prmnt  portion  or  fortune  m 
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EliabMh,  and  farther,  in  case  he  shonld  giro  to  Sarah  on  her  marriage  or  othenriee 
a  greater  portaon  or  fortuoe  than  XlfiOO  in  moaey  tx  Taloe,  his  axeeatOTS  or  adiniiiii- 
traton  ihoQld,  in  twelve  monUu  aittr  the  deoeaee  of  faimaeU  and  his  wife,  pay  vr 
deliTer  to  I^^am,  the  husband  (d  ElisiUMth,  id  money  or  ralue,  sock  further  or  other 
sum  armpKlBy,  at  would  be  eqaal  with  the  portioD  or  fintnne  given  to  m  intended 
for  Sarah. 

The  mArriage  took  effect,  and  the  sum  of  X1600  was  paid  to  the  husband  of 
Elizabeth,  according  to  the  covenant  for  that  purpose. 

[6791  Sarah  afterwards  married  John  Owen ;  and  on  that  occasion  the  testator 
advanced  the  sum  of  £1600  as  her  portion,  and  tfawefore  the  pcrtions  or  fortunes  of 
Sarah  and  Elizabeth  were  made  equal.  If  tilings  had  remained  in  that  stats^  the 
question  DOW  made  would  not  have  ar»en. 

Bat  subsequenUy,  Owen  Bennion,  by  his  will,  gave  a  freehold  estate,  and,  by  a 
separate  gift,  a  leasehold  estate,  subject  as  in  his  will  mentiiwed,  to  trostees  on  trust 
for  his  dau^ter  Sarah,  for  her  stpaxDte  use  during  her  life :  uid  be  also  gave  to  her 
certain  furniture. 

By  these  gifts,  Sarah  received  from  her  father  more  dian  Elizabeth;  and  tiie 
question  is,  whether  that  more  or  any  part  of  it  ought  to  be  trsated  as  a  portion 
or  fortune  so  given,  as  to  entitle  Latham,  under  the  covenant,  to  have  from  the 
testator's  estate  such  further  sum,  property,  or  value,  as  would  make  the  portion  or 
fortune  of  Elizabeth  equal  to  that  of  Surah.  It  is  a  provision  made  by  the  father  out 
of  his  estate  for  his  child,  in  addition  to  the  portion  given  on  her  marriage,  and 
constituting,  together  with  the  portion  then  given,  the  portion  or  fortune,  whiob,  on 
the  whole,  be  (wovided  her.  I  think  that  such  a  gift  as  this,  of  a  life  interest  in 
freehold  or  leasehold  estates  cannot  be  considered  as  other  than  part  of  her  fortune 
givoi  her  by  her  father. 

By  die  gift,  he  did,  in  fact,  provide  tm  Sarah  more  tiian  he  had  given  with 
Elixabetb ;  and  I  think  that,  by  his  itfreement  aod  oovwudI^  he  was  under  an  oUiga- 
tiim  to  make  the  portion  or  fortune  of  Elizabeth  equal  to  that  ci  Sarah.  It  therefore 
appean  to  me,  tut  the  gift  to  Sarah,  by  the  will  of  a  life  interest  in  freehcM  rad 
lusehold  estate,  is  to  be  considered  as  an  additional  portion  or  fortune  within  the 
meaning  of  the  covenant  [680]  in  the  settlement.  The  furniture  does  not  appear  to 
me  to  &\1  within  the  same  principle. 

The  testator,  by  his  wiU,  directed  that  all  his  just  debts,  funeral  expenses,  and 
the  expenses  attending  his  will  should  be  paid,  aa  soon  as  conveniently  might  be,  and 
he  charged  all  his  real  and  personal  estate  with  the  payment  thereof ;  and  the  seoond 
question  in  this  eause  is,  whether  the  obligation  arising  from  ^e  covenant  or  agree- 
ment to  make  the  portion  or  fortune  of  Elizabeth  equal  to  that  of  Sarah,  is  to  be 
considered  a  debt  charged  on  the  real  estate  by  the  will.  That  such  an  obligation  is 
a  debt  payable  out  oi  the  personal  estate,  and  that  it  is  not  a  debt  which  could  be 
recovered  against  a  de^see  under  the  statute  of  fraudulrat  devises^  is  not  disputed ; 
but  the  chi^  being  made  by  the  same  will  Vfaioh  gives  the  additicMial  fmtune  to 
Sizah,  it  is  argued  ^t  the  testator  could  not  have  contemplated  or  could  not  have 
intmided  to  provide  for  Elizabeth  a  fortune  of  which  he  made  no  mention. 

I  think,  that  the  testator  must  be  deemed  to  have  intended  tlut  all  his  just 
dehtB  and  all  his  obligations  should  be  charged  on  his  real  estate,  and,  supposing  him 
to  have  had  that  intention,  he  must  have  meant  to  charge  tJiis  particular  obli^ttion. 
It  cannot  be  deemed  necessary  to  the  validity  and  effect  of  such  a  charge  as  this,  ^t 
the  testator  should  have  aotuidly  contemplated  and  had  in  b's  mind  every  particular 
debt  or  obligation  to  which  he  was  liaole,  or  to  have  intended  not  to  include  a 
poTtionUr  dmtt  beoanae  it  oonld  not  have  bem  recovered  from  the  devisee  by  action 
of  covenant ;  uid,  upon  an^orities  which  wen  cited  in  the  argumrat,  I  think 
that  Uie  claim  ot  the  FIainti£b  under  the  oovanant  is  a  debt  within  the  meaning  oi 
the  charge  in  the  wiU. 

[681]  I  have  assumed,  as  was  stated  on  all  sides,  that  the  personal  estate  was 
deficient,  but  that  must  be  regularly  ascertained.  If  it  should  turn  out  to  be  so, 
there  may  be  some,  but  no  insuperable,  difficulty  in  ascertaining  the  exact  value  of 
die  beneficial  interest  given  to  Sarah,  and  consequently,  (the  exact  value  of  that 
which  is  due  to  the  Pbintifi ;  but  I  must  declare  tiw  to  be  entitled,  under  the 
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Bettiement  and  the  will,  to  reoeive  out  of  the  aueta  of  the  testator  a  sum  or  value 
equal  to  the  ralue  of  the  Imieficial  interest  nven  to  Sarah  by  the  wilL  Ord«-  the 
QBoal  accounts  to  be  taken,  and  direct  the  Master,  havine  regard  to  the  charge  of 
debts,  including  that  due  to  the  Plaintiffs  (taking  that  to  oe  e^ual  to  the  ben^cial 
interest  given  to  Sarah),  to  aieertain  the  ralua  of  the  beneficial  interest  given  to 
Elisabeth. 

[681]   HOPB  t.  HOFB.   JHimA  12,  13,  1847. 

Distinction  between  directing  an  issue  and  giving  liberty  to  bring  an  action  at  law  to 
try  a  legal  right.  Id  the  former  case,  application  for  a  new  trial  must  be  made  in 
this  Court,  when  all  the  proceedings  at  law  will  be  examined ;  but  in  the  latter, 
application  for  a  new  trial  must  be  made  to  the  Court  of  law,  and  thia  Court  will 
look  merely  to  the  result  ci  the  action.  In  the  latter  case  ain,  if  tiiere  has  been 
a  miscarriage  at  law,  relief,  if  any,  cannot  be  obtained,  npon  the  oaw  emning  oa 
upon  the  equity  reserved,  without  a  petition. 

The  testator,  Henry  PKilip  Hope,  by  his  will,  dated  in  February  1839,  made  his 
three  nephews,  Adrian  Hope,  Henry  H<^  aod  Alexander  Hope^  hia  residuary 
legatees. 

The  first  of  the  above  suits  was  instituted  by  Adrian  for  the  gennal  adminisbap 
tion  of  the  estate.  The  second  suit  was  instituted  by  Alexander,  claiming  specifically 
under  an  alleged  deed  of  gift  executed  by  the  testator,  and  dated  the  9th  of  Ajml 
1838,  a  very  valuable  col-TraSl-lection  of  diamonds  and  gems  contained  in  a  cabinet 
and  in  the  possession  of  the  testator  at  his  death.  The  uiird  suit  was  instituted  by 
Henry,  claiming  the  same  collection,  under  a  deed  dated  the  19th  of  May  1821. 
Opposed  to  these  claims  Adrian  Hope  insisted,  that  the  ooUection  formed  part  of  the 
residuary  estate.  Some  questrons,  also^  arose  as  to  t^e  different  classes  of  jewels 
contained  in  the  cabinet.  Of  these  some  were  said  to  have  been  purchased  after  the 
respective  dates  of  the  two  deeds,  and  others  not  to  have  been  actually  in  the 
cabinet  at  the  date  of  the  last  deed,  bat  to  have  been  in  the  hands  <d  a  jewdler,  Mr. 
Bram  Herts,  for  a  partieular  porpose. 

Evidence  was  entered  into  in  the  causes  to  prove  the  ri^ts  of  the  parties,  and  to 
specify  the  particular  jewels ;  but  when  the  causes  came  on  for  hearing  npon  the  3d 
of  August  1846,  the  further  hearing  was  adjourned  for  twelve  months,  with  a  view 
to  try  the  legal  right  of  Alexander  Hope.  Liberty  was  ffiven  to  him  to  bring  such 
action  as  he  should  be  advised  against  the  executors,  and  which  was  to  be  defended 
by  Adrian  Hope ;  and  the  Defendants  in  the  action  were  ordered  to  admit  possession, 
demand  and  refusal  to  deliver  up  the  articles. 

Alexander  Hope  accordingly  brought  his  action  of  trover  in  the  Queen's  Bench 
against  the  executors,  declaring  in  the  usual  indefinite  fOTm.  No  particulars  of 
demand  had  been  required  by  the  Defendants,  and  no  spedfioatiim  of  the  particular 
fewels  claimed  had  been  made,  other  than  the  general  claim  usual  in  aotiona  oS  trover 
of  certain  diamonds,  rubies,  &o. 

The  cause  was  tried  b^ore  Lord  Denman,  and,  tiie  deed  beiiw  proved,  he  left  two 
questions  to  the  jury,  first,  whether  tfae  testator  intended  the  wed  to  operate  [683] 
immediately ;  and,  secondly,  whether  certain  alterations  in  the  deed  existed  at  the 
time  of  its  execution.  The  jury  found  in  the  affirmative,  and  the  verdict  was  entered 
for  the  Plaintiff  for  £40,000,  tfae  sum  at  which  the  damages  had  been  Uud  in  the 
dedaration. 

In  Michaelmas  term  1847,  the  Defendants  in  the  action  obtained  a  rule  nisi  for  a  ' 
new  trial  on  this  ground — thai  the  verdid  vxls  against  the  evidence ;  but  the  Court,  on 
argument,  refused  a  new  trial  on  the  ground  suggrated ;  and,  in  giving  judgmenl^ 
Lord  Denman  observed,  "  We  paused,  however,  on  account  of  formidable  objections 
in  point  of  law,  which  were  fully  discussed  in  the  argument  on  the  rule  ntst  for  a  new 
trial.  Firsts  whether  the  instrument  can  be  construed  as  convoying  anything ;  and, 
secondly,  whether  it  is  not  a  will,  and  so  ill-esMcuted,  because  attested  by  one 
witness  only.  But  the  rule  was  obtained  on  the  ground  of  the  verdict  being  against 
tfae  evidence ;  and,  these  two  objections  clearly  relating  to  matter  of  law,  whatever 
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tbMF  value  may  be,  we  feel  it  to  be  impoasibla  to  deprive  the  Plaintiff  of  his  verdict, 
by  making  the  present  rule  absolute,  which  is  grounded  on  a  supposed  mistake  of  t^e 
jnry.    The  points  of  law  might  have  been  effectiudly  raised  and  placed  in  a  course  of 

i'umcial  decision  by  exceptions  taken  at  the  trial,  or  the  opinion  of  this  Court  might 
lave  been  obtained  on  them  by  the  motion  for  a  new  trial,  if  grounded  on  mis- 
direction. But  neither  of  these  measures  having  been  adopted,  and  Uiis  rule  alone 
bung  before  us,  we  have  nothing  to  do  but  to  dispose  of  it" 

Ijie  causes  now  came  on  f or  nearing  upon  the  equity  reserved. 
rSM]  Mr.  Tioney,  Mr.  Lloyd,  and  Mr.  W.  H.  Clarke,  for  Alexander  Hope.  The 
voratct  at  law  has  finally  determined  the  validity  of  the  deed  of  1638.  The 
Defendant  in  the  aetion  took  no  steps  to  obtain  a  n>ecification  of  the  particular  jewels 
claimed,  by  requiring  a  particnlar  erf  die  Plainti£rs  demand ;  bat  there  is  sufiioiont 
}Woof  in  the  causes  ol  the  contents  of  the  ealnnet.  Subject,  therefore,  to  any  claim 
to  be  substuitiated  b>y  Henry  Hope,  Alraander  Hope  is  entitied  to  a  decree  for  the 
delivery  to  him  of  the  jewels  in  the  cabinet,  except  those  placed  there  after  the  9A 
of  April  1838. 

Mr.  James  Parker,  Mr.  Ghirdiner,  and  Mr.  Merivale,  for  Adrian  Hope.  Much 
more  is  now  asked  on  behalf  of  Alexander  Hope  than  the  verdict  entitles  him  to. 
There  has  been  a  miscarriage  in  the  proceeding  at  law.  If  this  Court  intended  that 
the  whole  legal  right  sbotud  be  Aere  determined,  it  has  not  as  yet  been  fully  and 
properly  determineKl. 

The  jury  were  told,  that  they  bad  nothing  to  do  with  the  questions  of  law  arising 
upon  the  deed,  and  bad  merely  to  consider  the  two  matters  of  fact  \  and  when  the 
case  afterwards  oame  before  the  Court  of  Queen's  Bench,  it  was  stated  by  the  Court, 
that  there  were  some  very  important  questions  of  law  left  open  and  undecided,  and,  in 
particular,  whether  the  instrument  conveyed  anything ;  and,  secondly,  whether  it  was 
not  in  reality  a  will  insufficiently  attested.  These  matters  ought  to  be  first  determined, 
and  the  Court  will  not  bind  the  parties'  rights  by  this  insufficient  proceeding.  In 
cases  where  an  ejectment  is  brought  by  leave  of  the  Court,  the  party  is  never  held 
bound  by  one  trial.  [Thx  Mastsr  of  thk  Rollb.  That  is  because  at  law  the 
determination  in  an  action  of  ejectment  does  not  bind  the  rights 

[6851  A^in.  The  jud^fment  in  trover  only  determined  the  right  as  to  some 
jewels ;  out  it  did  not  decide  what  jewels  passed,  or  what  were  in  the  cabinet,  at  the 
date  of  the  deed  of  1838. 

Neither  ^e  jury  nor  the  Court  of  Queen's  Bench  have  exercised  their  judgment 
upon  these  matters:  they  must,  therefore,  be  determined  by  some  proper  prooMding 
befcne  Alexander  Hope  can  be  entitled  to  what  he  asks.  They  cited  HarmooA  t. 
Ogrkuuler  (6  Yes.  Geeu^  v.  Barber  (2  Bro.  C  C.  61,  and  note),  Cmiis  v.  OtarHs  (2 
6it>.  C.  C.  620). 

Mr.  Turner,  Mr.  John  Baily,  and  Mr.  Adams,  for  Henry  Hope. 

Mr.  Kindersley,  for  the  executors. 

Mr.  Tinney,  in  reply. 

Pending  the  discussion,  the  following  observations,  in  substance,  fell  from 
Thb  Master  of  the  Bolls  [Lord  Langdale].   I  have  been  much  surprised  at  Uie 
argument  which  has  been  used. 

At  the  hearing  of  these  causes,  liberty  was  given  to  Alexander  Hope  to  bring  any 
action  at  law  he  might  be  advised,  to  try  his  legal  right,  and  the  Court  reservra  the 
equity  of  the  case.  An  action  of  trover  was  brought  by  him ;  it  has  been  tried,  and 
a  new  trial  has  been  refused.  It  would  therefore  appear,  that  his  legal  right  has  been 
so  far  established. 

[686]  The  parties  have  wholly  misconceived  the  nature  of  the  proceeding,  when 
they  think  that  this  Court  can,  upon  this  occasion,  look  into  the  proceedings  at  law, 
further  than  the  result  of  the  action.  Using  the  words  of  Lora  Alvanley  on  the 
subject,  "I  am  not  at  liberty  to  consider  what  passed  at  Nisi  Prius."  (See  Stevens  v. 
Preerf,  2  Ves.  jun.  p.  522.) 

The  proceeding  in  an  action  brought  with  leave  of  the  Court  is  entirely  distinct 
from  the  proceeding  on  an  issue  directed  to  satisfy  its  conscience.  In  case  of  an 
action,  an  application  for  a  new  trial  is  made  to  the  Court  of  law ;  but  where  an  issue 
is  directed  oy  this  Court,  the  application  is  made  here.   (See  Ex  parte  Keiumgion, 
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Sir  O.  Coop.  96.)  The  Court  in  the  latter  iostance  takes  upon  itself  to  examine  the 
whole  of  uie  proceedings  at  law,  and,  if  it  finds  that  there  has  been  any  mm  or 
miscarriage  in  the  prooeedings,  or  any  other  snfficient  found^on  for  such  a  oounK, 
directs  a  new  trial  to  take  place. 

Here  Adrian  Hope  had  every  l^al  defence  <^»en  to  him  <hi  the  triiJ,  and  if  any 
error  or  irregolarily  took  plaoe^  ne  might  have  tendered  a  loll  of  ezoepdona,  or  have 
moved  for  a  new  toial  on  those  grounds ;  but  if  he  neglected  to  do  aOk  and  thns  lost 
the  opportunity  at  law,  I  eannot  take  upon  myself  to  consider  the  regularity  of  the 
legal  proceedings  upon  the  consideration  of  the  equity  reserved.  Lord  Eldon  said, 
tlut  "  if  this  Court  thinks  proper  to  oonuder  the  case  upon  the  record  as  fit  to  be 
governed  by  the  result  of  a  trial,  the  review  or  propriety  of  which  belixigB  to  a  Court 
of  law,  the  opinion  of  a  Court  oi  law  is  sought  in  such  a  form,  that  it  is  rcuzuded  as 
conclusive,  whether  the  judgment  is  obtained  upon  a  verdict,  or  in  any  [6o7]  other 
shape ;  but  upon  an  issue  directed,  this  Court  reserves  to  itself  the  review  of  all  that 
passes  at  law.^'   (Booik  v.  Blmdell,  19  Veacy,  p.  500.) 

I  do  not  say  that^  in  this  case,  the  party  la  precluded  from  relief  if  the  oocanon 
requires  it;  I  will  not  say  that  he  is  preoladed  fnm  a  rdiearing  of  the  original 
decree,  or  from  ecnieoting  any  mieconoeption  or  error  far  a  proper  prooeeding  fw  that 
purpose ;  but  I  oannot  think  that,  upon  thii  oomai<m,  ne  can  i^ooeed  on  the  ground 
that  the  decision  in  the  action,  so  far  as  it  goes,  is  not^  as  to  ^e  legal  right,  finaL 

In  Hdworthy  v.  Moriloek  (1  Cox,  p.  143),  a  bill  had  been  retained  with  liberty  for 
the  Defendants  to  sue  the  Plaintiff  at  law  on  twelve  bills  of  exchange  or  any  of  them, 
and  the  Defendant,  being  advised  to  pick  out  so  many  of  the  bills  as  would  just  cover 
the  demand,  declared  on  five  of  the  bills,  and  a  receipt  was  found  indorsed  on  one  of 
tbe  bills  for  X450,  and  the  ^ary  had  found  for  the  Defendant  in  the  action.  On 
further  directions,  the  Plaintiff  in  the  action  sought  to  be  relieved  from  his  inadver- 
tence, and  ft^ed  for  liberty  to  go  before  the  Master  to  prove,  that,  in  fact,  the  fifth 
bill  was  not  satisfied,  and  to  explain  the  receipt  being  indorsed  on  it ;  but  this  was 
refused  by  the  Master  of  the  Bolls,  and  i^terwards  by  Lord  Thurlow,  who  said,  "the 
Defendants  are  not  eatitled  to  anv  relief  in  respect  of  the  verdict  agunet  them  on 
the  £460  bill :  firet^  beoaose  i^  in  tne  course  of  an  action  brought  under  the  direotirai 
of  tihe  Court,  the  mode  is  mis(Kmoeived,  tbe  party  should  apply  by  petition  to  enable 
the  Court  to  do  perfect  justice.  But  no  petition  has  been  preferred.  They  submit 
to  the  record,  and  set  down  the  cause  for  further  direction.  [688]  And,  therefore, 
without  any  suggestion  on  record,  it  cannot  be  admitted." 

If  there  hasbeen  an  entire  miscarriage,  I  will  not  preclude  the  party  from  any 
proceedings  he  may  be  advised  to  take  to  obtain  relief;  but  I  do  not  g^ve  him  any 
encouragement   (See  the  next  case  of  Smitk  v.  The  Earl  of  Effi,»^um.) 

The  causes  stood  over,  but  no  petition  was  presented  for  die  purpose  su^ested. 
Liberty  was  then  'given  to  Henry  Hope  to  bring  an  action  to  try  the  validity  <A.  the 
deed  cl  May  1821.  (The  action  was  tried  in  I>ecember  1846,  whMi  a  verdict  was 
given  in  favour  of  the  deed  of  1821.) 

[680]  Smith  v.  Thk  Easl  of  Effinqham.  Jvme  7,  8,  /ufy  29, 1847. 
[S.  C.  11  Jur.  896.] 

Where  a  decree  has  been  affirmed  by  the  Lord  Chancellor,  no  application  can  be 
made,  except  before  the  Lord  Chancellor,  for  a  rehearing  for  the  purpose  of  obtain- 
ing directions  different  from  those  already  given. 

Principles  and  practice,  in  a  case  where  the  Plaintiff's  relief  in  equity  is  dependeot 
upon  his  previously  establishing  his  legal  right. 

The  Plaintiff  claimed  to  be  an  incumbrancer  on  eertaiu  real  estates,  and  there  being 
outstanding  terms  he  filed  his  bill  against  the  other  parties  interested  in  the 
property,  to  make  hia  security  available.  By  the  AttseWt  the  WX  was  retained  for 
twelve  months,  with  libertry  to  the  Plaintiff  to  proceed  at  law  touching  the  matters 
in  question  in  the  oanse,  aod  the  Defendants  were  restrained  from  setting  up  the 
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ontofcndiiig  temu,  and  from  {heading  the  Statute  ai  Limitation*.  The  Plaintiff 
fannifl^t  an  action  ci  ejectinentt  whioh  waa  defended  by  oba  of  the  D^endanti,  and 
alao  hj  tAe  occupying  tenants ;  the  latteri  not  being  parties  to  the  suilh  set  the 
otttstuiding  terms  and  t&e  Statute  ct  Limitations,  wA  thus  defeated  tlie  Plaintiff 
in  the  action.  The  Plaintiff  then  filed  a  supplemental  bill,  detailing  what  had  taken 
place  at  law,  and  (Rmying  to  be  let  into  possession,  and  that  on  any  new  trial 
the  Defendants  might  admit  that  the  Plaintiff's  title  accrued  within  twenty  years. 
Afterwards,  the  original  decree  was  affirmed  by  the  Lord  Chancellor.  The  supple- 
mental Inll  was  brought  on  for  hearing  before  the  Master  of  the  Rolls.  Held,  that 
the  proceeding  was  irregular,  and  the  supplemental  bill  was  dismissed  with  costs, 
at  ue  hearing  of  a  cause  in  equitp^,  it  appears  tiiat  the  Plaintiff  has,  or  may  have^ 
eome  equity,  whii^  cannot  be  satisfactorily  established,  unless  he  first  establishes  a 
lef^l  rieh^  in  a  l^al  manner,  the  Court  delays  the  decision  upon  the  equity  until 
tM  lecu  ri^t  is  eatabliiAed,  and  retains.the  biU  tot  a  limited  period,  in  <»der  tiiat 
tiie  Puintiff  may,  in  tiie  meantime,  have  an  opportunity  of  establishing  his  legal 
right  at  law,  giving,  at  the  same  time,  such  special  directions  as  may  w  tbou^t 
necessary,  eitiier  Usr  the  purpose  of  removinj^  impediments  to  the  trial  of  the  legal 
right,  or  saving  expense  by  ordering  the  admission  of  undisputed  faets. 

Bat,  subject  to  moh  directions,  the  Pwntiff  is  to  establish  his  right  at  law  according 
to  legal  forms,  and  this  Court  does  not  consider  what  passes  at  l^isi  Prins,  or  inter- 
fere with  tiie  trial  or  an^  of  the  incidents  attending  it. 

After  the  case  is  determined  at  law,  the  regular  course  is,  to  set  down  the  cause  in  < 
equity  to  be  heard,  as  it  is  said,  on  the  equity  reserved,  and  on  tiie  hearing  the 
result  of  t^e  proceeding  at  law  is  ordinarily  held  to  be  oondusive.   No  directi(m 
fw  a  new  tiial  is  to  be  given  here. 

The  Cooil^  however,  does  not  reject  or  abaodcm  all  attention  to  the  jwooeedings  at 
law.  On  a  proper  application  nude  for  the  purpose,  shewing  that  tiie  ipneeeamm 
were  snoh,  tAat  the  real  question  betwem  the  parties  oonld  not  be  tiied,  tiiat  tne 
directions  given  by  the  Court  were  not  obeyed,  so  that  the  verdict  at  law  was 
obtained  by  means  of  a  contempt  of  this  Court,  or  that  the  decree  giving  leave  to 
bring  the  action  did  not  o(»itain  some  directions,  for  want  of  which  the  question 
oould  not  be  tried  in  the  action  which  was  brought,  the  matter  may  be  considered. 
In  some  oases  relief  may  be  ^ven  by  retaining  the  bill  for  a  longer  time,  in  order 
to  allow  a  new  legal  proceeding  to  he  brought ;  in  other  oases  it  may  be  necessary 
to  rehear  the  causey  kt  the  pnrpoae  of  proooring  other  directions  to  be  inserted  in 
the  decree. 

A  report  of  tiiis  case  on  the  original  hearing  will  be  fonnd  in  a  fcffmer  volnme 
(7  Beavan,  367),  where  it  appears,  tOAt,  in  1817,  Mr.  Frimroee,  being  tensnt  for  life 
of  free{fi8(^hold  estates^  subject  to  loi^  outstanding  terms,  granted  a  personal 
annuity  to  wie  Plaintiff  Dudgeon,  who  aftenrards  assigned  it  to  the  Haintiff  Smith. 
This  annuity  was  secured  by  wacrant  of  attorney,  on  which  judgment  was  forthwith 
entered  up  and  docketed.  Afterwards,  in  1818  and  1819,  Mr.  Primrose  created  other 
incumbrances,  two  of  which  were  by  demises  of  the  estate.  The  Plaintiff  did  not  sue 
out  any  ^git  till  1822,  when  he  did  so.  The  inquisition  being  duly  returned,  he 
commenced  an  action  of  ejectment  which  he  discontinued,  in  consequence  of  the 
outstanding  terms.  In  a  suit  to  which  the  Plaintiff  was  no  party,  the  priorities  of 
the  other  inoumbrancers  were  declared.  The  Plaintiff,  wil^n  twenty  years  from  the 
last  payment  of  the  annuity,  filed  his  bill  against  all  the  other  pu*ties,  to  have  it 
dedared  that  he  was  entitled  to  stand  as  first  incumbrancer ;  that  the  decree,  &c., 
mi|^t  be  aJtered,  or  that  tiie  Plaintiff  mi  j^t  he  at  liberty  to  prooeed  at  law,  and  that 
the  Defendants  might  be  restrained  from  setting  up  the  terms.  One  of  the  defences 
was,  that  ^e  Plaintiff's  annuity  was  usurioua.  The  Court  held,  that  the  Plaintiff  waa 
not  barred  by  the  proceedings  in  the  other  suit ;  and,  by  the  decree  made  cm  the 
bearing  of  the  cause,  upon  the  1st  of  May  1844,  it  was  ordered,  that  the  Plaintiff's 
ImU  should  be  retained  for  twelve  months,  with  liberty  for  the  Plaintiffs,  or  either  of 
them,  in  the  meantime,  to  prooeed  at  law  touching  the  matters  in  question  in  the 
cause,  as  they  should  be  advised.  And  the  Defencumts  were  restrained  from  setting 
up,  in  their  defence  against  any  such  action,  the  outstanding  terms  in  the  pleadings 
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mentioDed,  or  Mther  of  them,  and  from  pleading  the  Statute  of  Limitattons.  The 
decree  waa  afterwards  affirmed  by  Lord  Lyndhuret. 

The  Plaintifii^  purguaat  to  the  leave  gfreii,  brought  their  aotioD  of  ejeotmoot  to 
reoorer  poasewion  of  the  [691]  estate  in  queetiOD,  which  waa  defended  br  seTeral 
peraons  in  poeseBBion  or  occupation  of  those  laods  upon  which  the  Phuntiff  wumed  to 
oe  first  inoumlmancer,  viz.,  by  Gaidiner  Chapman,  who  waa  a  Defendant  to  the  Ull  in 
equity,  and  by  William  Martin  and  othen,  who  were  ooonpying  tenrats,  but  not 
parties  to  the  suit  in  equity. 

The  action  was  tried  at  Norwich  on  the  2d  of  August  1844,  when  William  Martia 
and  the  occupying  tenants  who  were  not  parties  to  the  cause  in  equity,  set  up  the 
outstanding  term,  and  insisted  on  the  Statute  of  Limitations.  In  consequence  of  this, 
they  obtained  a  verdict  in  their  favour ;  but  a  verdict  was  given  for  the  Pluntiff  as 
against  Gardiner  Cha[Hnan,  with  liberty  ior  him  to  move  the  Court  of  Exchequw,  on 
c«aiain  objections  taken  by  him  and  overruled  by  Baron  Alderson,  before  whom  the 
action  was  tried. 

On  the  11th  of  November  1844  a  motion  was  made  in  the  Court  of  Exchequer,  oa 
tiha  behidf  of  (Gardiner  Chapman,  for  a  new  trial,  and  a  rule  mn  was  grwifeed. 

Pending  the  proceedings  at  law,  Dndgeon,  one  of  the  Plaintiffs,  mad ;  and  before 
the  rule  nui  foe  a  new  triu  was  disposed  <rf — vis.,  on  die  7th  Deoonber  1844 — the 
PlaintiflF  Smith  filed  a  long  bill  of  revivor  and  supplement,  setting  out  the  whole 
proceedings  in  the  action  and  in  the  subsequent  application  to  the  Court,  and  con- 
taining a  detailed  statement  of  the  arguments  of  counsel  and  the  observations  of  the 
leamra.  Judges  on  the  application  for  a  new  trial.  The  bill  prayed,  upon  the  supple- 
mental matter,  for  so  much  of  the  relief  prared  by  the  original  bill  as  was  not  waived 
at  the  hearing,  and  that  the  Plaintiff  mijght  be  let  into  possession  of  the  lands  in 
question,  and  that  the  rents  aoorued  due  since  the  [602]  2a  td  August  1844  mi^^t  be 
accounted  for ;  and  that  on  any  new  trial  of  the  action.  Chapman  mi^t  be  ordered 
to  admit  that  Dudgeon's  title  accrued  to  him  within  twenty  years  next  before  t^e 
oommenoement  of  the  action  and  for  odier  relief. 

Very  soon  after  the  Inll  waa  filed,  die  rule  nui  for  a  new  trial  was  discharged. 
The  bill  was  afterwards  amended,  and  answers  were  got  in. 

In  the  meantime,  die  original  decree,  under  which  die  Haindff  had  leave  to  bring 
his  action,  was  reheard  befi^  die  Lord  Chancdlor,  who,  on  the  6di  of  Jaly  1646, 
affirmed  it. 

The  two  causes  were  now  brought  on  for  hearing. 

Mr.  Willoock  and  Mr.  Giffard,  for  the  Plaintiff.  The  object  of  the  proceedings  at 
law  has  iailed  by  the  misconduct  of  the  Defendants,  who,  instead  of  defending  the 
action  of  ejectment  themselves,  put  forward  their  tenants  to  defeat  the  proceeaicga 
by  setting  np  those  legal  obstacles  which  the  Defendants  were  forbidden  expressly  to 
avail  themselves  of.  The  Plaintiff's  right,  however,  has  been  established  by  the 
verdict  against  Chapman,  and  he  is  either  cntided  to  immediate  relief,  or  to  have  the 
right  trim  in  a  mode  which  will  prevent  the  Drfendants  availing  themselves  of  these 
nnequitable  defences. 

The  new  matters  now  stated  have  arisen  since  the  decree,  and  have  therefore  been 
properly  brought  forward  by  supplemental  bill :  Usborne  v.  Baker  (2  Mad.  379) ; 
Morris  v.  EWs  (13  Simons,  1) ;  The  Ma/rgms  of  Waierford  v.  KaigM  (3  CI.  &  Fin.  270), 
[693]  Pinkus  v.  Peters  (5  Beavan,  253).  The  Defendants  ought  to  have  an  opportunity 
to  cross-examine  the  Plaintiff's  witnesses,  and  to  compel  persons  to  give  evidence  in 
support  of  their  case.  The  Plaintiff  w(Hild  not  therefore  have  been  right  if  he  bad 
jvoceeded  by  ptidon. 

But  even  if  the  [uroceeding  by  supplemental  bill  be  irregular,  and  a  petition  were 
considered  the  proper  mode  of  bringing  the  new  matter  batore  the  Court,  as  was  said 
in  Hoitoor&y  v.  Mortlock  (1  Cox,  141),  still  relief  ought  not  to  be  refused :  but  it  will 
become  a  mere  question  of  costs.  Datnes  v.  Wtuiams  (1  Simons,  5).  Again  the 
objecdon  is  of  that  technical  nature  that  it  ought  to  have  been  ti^n  at  tne  com- 
mencement of  the  suit  by  demurrer,  and  cannot,  like  multiftuiousness,  be  taken 
advantage  of  at  the  hearing. 

Thb  Master  of  ths  Rolls  [Lord  Lanedale].  We  will  proceed  with  this 
to-morrow;  but  I  am  anxious  to  ascertain  wnether  this  is  the  regular  rourse  of 
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proceeding.  If  a  IhU  is  retained  with  a  view  to  proceedinga  being  had  at  law,  the 
Court  reBtfTTOS  the  equity  ot  the  case  to  be  considered  in  oonnection  with  the  legal 
ri^t  to  be  established  by  legal  proceedings.  Here  there  have  been  legal  proceeding ; 
but  the  case  is  not  brought  on  simply  upon  the  equity  reserved,  but  on  the  equity 
reserved,  and  a  new  equity  contained  in  a  new  bill.  Such  a  proceeding  la  new  to  me, 
and  I  shall  be  gtad  to  be  assisted  with  authority.  In  the  reoent  ease  of  ffope  v.  Hope 
{aiUi,  p.  581)  it  was  assumed,  that  where  liberty  had  been  given  to  bring  an  action 
to  establish  a  legal  rights  it  was  like  the  case  of  an  issue  to  satisfy  the  conscience  of 
the  Court,  and  wat  it  everjrthing  did  not  t^e  place  satis-[094]-faotorily,  this  Court 
could  grant  a  new  trial ;  but  it  was  found  that  tnis  Court  could  do  no  such  thing. 

Mr.  C.  P.  Cooper  and  Mr.  J.  A.  Cooke,  for  the  Defendant  Browne,  submitted  that 
the  supplemental  bill  was  irregular  and  improper ;  that  the  Plaintiff  had,  by  the  decree, 
obtfuned  liberty  generally  to  proceed  at  law,  and  was  not  therefore  obliged  to  proceed 
by  ejectment,  but  might  have  sued  on  his  judgment ;  and  that  when  he  found  the 
possession  d^ended  ay  the  tenants,  who  had  not  been  restnined  from  setting  up  the 
temu  or  the  Statute  oi  Liimtatacms,  he  on|^t  to  have  a^died  forthwith  to  the  Court 
by  petition  for  proper  directions  They  ated  2  Starkie  on  flvidence,  110,  3  &  4  W. 
4,  c.  27,  s.  2,  and  Adama  on  Ejectment,  32  (3d  ed.),  2  Dan.  Vt.  765  (1st  ed.),  JSe^ 
v.  Jf(irm(4Ve8.788). 

Mr.  B.  Party,  Mr.  Kenyon,  Mr.  Turner,  Mr.  Cory,  and  Mr.  Lovat,  for  other 
Defendants,  cited  Hodton  v.  Ball  (1  Phillips,  177)  to  shew  that  the  province  of  a 
supplemental  bill  in  aid  of  a  decree  was  to  carry  it  out,  bat  that  if  it  sought  to  alter 
it,  the  leave  of  the  Court  ou^ht  to  be  obtained  for  filing  it. 

Mr.  Willoock,  in  reply,  cited,  in  addition,  BayUy  v.  Morm  (4  Ves.  788),  where  an 
ejectment  was  ordered  to  be  brought,  and  the  Plaintiff  having  been  non-auited  (the 
estate  being  equitable),  the  Court,  on  petition,  directed  an  issue;  and  WoodUy  v. 
JoAnwR  (1  Molloy,  394),  where,  an  issue  having  been  direeted,  and  the  point  had,  1^ 
consent,  been  decided  by  arbitrators,  Sir  A.  Hart  said,  that  if  the  award  was  quarrelled 
witii  on  t^e  groimd  of  oor-[69Q-ruption  of  the  arb^ratcwa,  pwhaps  the  faots  mij^t 
be  broaght  before  the  Court  by  sup^emental  1»1L  NeaU  v.  TU  Puie  of  MoHborwgh 
(3  Myl  ft  Cr.  p.  417)  was  also  cited,  as  to  the  elegit,  and  Jft/fur  v.  Lord  Harewood 
(17  Ves.  144),  ^OTAy  v.  ffohnes  (2  Moll.  1),  Bampton  v.  BirchaU  (5  Beavan,  330),  and 
Mope  V.  ffape  (10  Beav.  581)  were  also  referred  to. 

The  Master  of  the  Bolls.  I  will  look  at  the  papers  uid  the  authorities,  of 
which  there  are  more  than  have  been  cited. 

It  has  been  a  matter  of  no  small  surprise  to  me,  on  this  and  in  a  former  case  of 
Hope  v.  ffqpey  to  find  that  so  much  misconception  exists  as  to  the  nature  of  proceedings 
ot  this  kiim ;  that  is,  when  the  Conrt  gives  liberty  to  a  Plaintiff  to  proceed  at  law. 
I  apprehmd  that  when,  at  the  hearing  of  a  cause,  it  appears  that  the  Plaintiff  has  not 
or  cannot  establish  his  right  to  relief  without  first  establishing  his  right  at  law  in  a 
legal  manner,  this  Court  postpones  its  decision  upon  die  equity  until  the  Iwal  right 
has  been  established,  and  it  retains  the  bill  for  the  purpcwe  tn  enaUing  the  Flaintaff  to 
proceed  by  regular  proceedings  at  law  to  establish  nis  right  there  in  the  way  he  best 
can.  It  may  happen,  that  though  the  Plaintiff  may  not  be  then  entitled  to  all  the 
equity  he  claims,  yet  he  may  be  entitled  to  the  extent  of  having  some  direction  given 
by  the  Court  which  may  facilitate  the  proceedings  at  law,  or  prevent  the  Defendant 
from  setting  up  defences  there  which  may  defeat  the  trial  of  the  question.  In  such 
cases  special  directions  are  given,  but,  subject  to  such  directions,  the  Plaintiff  is  to 
eetablish  his  right  at  law  in  the  ordinary  way ;  and  this  Court,  lSdS}pnmd  fade,  has 
noUiing  whatever  to  do  with  t^e  proceedings  of  the  parties  at  law.  Tiie  gener^  and 
established  rule  is,  that  the  Plaintiff  must  establish  his  right  at  law  according  to  the 
rules  of  law,  die  trial  is  conducted  by  the  rules  of  law,  and  applications  for  a  new 
trial  are  to  be  made  to  the  Court  of  law,  for,  in  such  caaes,  this  Court  does  not 
interfere  in  any  questions  reserved  at  the  trial,  nor  give  directions  for  a  new  trial. 

This  Court,  however,  does  not  wholly  abandon  its  contronl  ov^  the  proceedings. 
It  may  happen,  from  misconception  or  otherwise,  that  the  proceedings  at  law  are  of 
such  a  nature,  that  the  real  question  cannot  be  tried  between  the  parties.  Id  such  a 
case,  I  apprehend,  that  when  the  difficulty  is  discovered,  it  is  the  duty  of  the  party 
either  to  apply  to  the  Court,  or  to  rehear  the  oause  for  the  purpose  of  obtaining  such 
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fnrtfaer  directions  as  may  be  neeesssiy.  Th«  object  of  the  proceedings  at  law  is  to 
enable  the  Plaintiff  to  try  the  question ;  and  if  the  proceedings  are  sach  that  the 
question  cannot  be  tried,  the  Court  may  so  Ur  attend  to  the  prowedings  at  law  as  to 

S've  Budi  directions  as  may  be  necessary  to  make  them  effactnal ;  but,  as  Lord 
Ivuiley  said  (2  Ves.  jun.  622),  "  I  am  not  at  liberty  to  eonsider  what  passed  at  Nisi 
Friua,  nor  can  I  suppose  a  man  got  a  verdict  who  had  no  right  to  it." 

When  the  Court  retuns  a  biU  giving  tha  Plaintiff  liberty  to  adopt  such  {woceodiiwi 
at  law  as  he  may  be  advised  within  a  certain  tUM^  it  is  omally  oreeted  that  il  t£e 
Plaintiff  does  not  proceed  at  law,  and  proceed  to  tarial  within  the  time,  the  bill  u  to 
be  dismissed  with  eoeta.  It  may  happen  that  tiie  trial  cannot  be  had  within  the  time 
specified,  or  there  may  be  a  motion  pending  in  the  Court  of  law  for  a  new  toiaL  Id 
such  [087]  cases  application  most  be  made  here  to  retain  the  bilL  Bat  where  the 
proceedings  at  law  are  ended,  this  Court  considers  itself  bound  by  the  conclusion  at 
law ;  and  on  the  equity  reserved,  the  Court,  taking  the  facts  appearing  \jy  the  prods 
in  the  cause  together  with  the  result  of  tiie  triid,  decides  whether  the  Plaintiff  is 
entitled  to  the  particular  relief  asked,  or  to  any  other,  and  what,  relief. 

What  has  happened  here  t  There  is  a  decree  in  the  name  of  the  Lord  QiuiceUor, 
which  is  not  to  be  affected  by  auything  I  can  say.  It  retains  the  bill  for  a  year,  in 
order  that  any  proceedings  which  the  Plaintiff^  may  think  fit  may  be  adopted,  and  if 
not  taken  within  that  time,  the  bill  is  to  be  dismissed.  It  restrains  the  Defendanti 
from  setting  up  outstanding  tenns  or  the  Statute  gf  LimitatioDa.  The  matter  cranes 
on,  but  not  in  such  a  shape  as  to  entitle  the  Plaintiff,  on  the  equity  reserved,  to  the 
relief  he  asks  on  the  facts  proved  at  the  hearing,  in  conneotioD  with  the  result  of  the 
proceedings  at  law ;  for  there  was  a  verdict  in  his  fovour  as  to  one,  and  against  him 
as  to  the  other  Defendants.  But  a  supplemental  bill  has  been  filed  for  the  purpose  of 
obtsining  the  same  relief  as  is  asked  by  the  original  Inll,  that  the  Plaintiff  may  be  let 
into  possession,  and  for  a  new  trial  Is  such  a  proceeding  regular  1  I  have  two  or 
three  times  adverted  to  the  walpgy  of  oases  of  demurrer.  If  a  suit  abates  before  a 
demurrer  has  been  disposed  of,  tiie  Plaintiff  cannot  file  a  supplemental  bill  in  support 
of  the  equity  of  the  original  bUl  He  must  file  a  oommon  bUl  of  revivor,  and  take 
the  demurrer  as  it  was  at  the  time  of  the  abatements  (Baalim  v.  Bn^aU,  5 
Beavan,  SSOl) 

When  tiie  equity  is  reserved,  the  oaw  is  ultimately  [006]  determined  on  the  pnxrfs 
in  tiie  suit,  and  the  result  d  the  particular  trial ;  aim  it  is  seen  whether  these  together 
entitle  the  Plaintiff  to  equitable  relief,  and  what  I  desire  to  learn  is,  what  authority 
there  is  for  bringing  forwud  by  sum>lemental  bill  additional  grounds  for  relief,  wits- 
out  first  obtaining  tiie  leave  of  the  Oourt  No  sort  of  authority  has  been  porodueed 
for  such  a  proceeding. 

Circumstances  may  arise  on  which  relief  may  be  given ;  but  here  the  complaint  is, 
that  the  action  was  in  each  a  form,  and  the  triu  so  conducted,  as  to  preclude  the  trisl 
of  the  question  which  the  Court  intended  to  be  tried.  If  that  were  .so^  the  matter 
ought  to  have  been  brot^ht  to  the  attention  of  the  Court  at  the  eariiest  possible 
period. 

It  is  two  years  apd  a  half  since  the  rule  for  a  new  trial  was  refused,  and  neariy 
three  since  the  tdaX  was  defeated  by  the  course  of  proceeding  taken  b^  the  DefnidantB, 
when  the  Plaintiff  might  have  broudit  the  matter  frnward  and  applied  for  assistance. 
He  did  nothing  of  tiiat  kind,  but  files  tiiis  supplements  bill,  being  purt  M  the  bill  of 
revivor,  in  which  he  brings  forward  all  the  circumstances  so  often  r^erred  to. 

I  will  look  at  the  matter ;  but  my  impression  ia,  that  the  proceeding  is  not  regular. 
If  that  be  so,  I  think  the  Plaintiff  ought  to  be  allowed  an  opportunity  to  bring  the 
matter  forward  in  a  more  regular  manner,  and  by  a  proper  application.  I  shall  be 
disposed  to  afford  him  an  opportunity. 

July  29.  The  Master  of  the  Roli^  pjord  Langdale].  The  original  decree 
under  which  the  Pkuntiff  had  leave  to  bring  bis  action  was  reheard  before  the  Lord 
[009]  Chancellor,  and  on  the  6th  of  July  1846  the  daci-ee  was  affirmed  by  the  Lord 
Chancellor,  and  thereby  became  bis  decree,  incapable  of  being  altered  here. 

This  case  comes  on  in  a  shape  dififorent  from  any  other  with  which  I  am 
acquainted. 

if  at  the  hearing  of  a  cause  in  equity,  it  appears  that  the  Plaintiff  has,  or  may 
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bare,  some  equity,  which  eannot  be  satisfactorilT  eatabliihed,  unless  he  first  establishes 
a  legal  li^t,  in  a  le^  manner,  the  Chmrt  delays  the  deoiiiiHi  upon  the  equity, 
until  the  l^al  rig^t  is  established,  and  retains  the  Inll  for  a  limited  period,  in 
order  that  the  Plunfetff  may,  in  the  meantime,  have  an  opportunity  of  establishing 
his  legal  right  at  law,  giving,  at  the  same  time,  euch  special  directions  as  may  be 
thought  necessary,  either  for  the  purpose  of  removing  impedimente  to  the  trial  of  the 
kgal  right,  or  saving  expense  by  ordering^  the  admission  of  undisputed  faots.(l) 

But,  subject  to  such  directions,  the  Plaintiff  is  to  establish  bis  right  at  law  according 
to  legal  forma,  and  this  Court  does  not  consider  what  passes  at  Nisi  Prius,  or  interfere 
with  the  trial  or  any  of  the  incidents  attending  it.    {Sievms  r.  Praed,  2  Yes.  jun.  519.) 

After  the  case  is  determined  at  law,  the  regular  course  is,  to  set  down  the  cause 
in  equity  to  be  beud,  [600]  as  it  is  said,  on  the  equity  reserved,  and  on  the  hearing, 
the  result  of  the  proceeding  at  law  is  ordinarily  held  to  be  conclusive.  No  direction 
for  a  new  trial  is  to  be  given  here. 

The  Court,  however,  does  not  reject  or  abandon  all  attention  to  the  proceedings 
at  law.  On  a  proper  application  made  for  the  purpose,  shewing  that  the  proceedings 
were  such  that  the  real  question  between  the  parties  could  not  be  tried,  that  the 
directions  given  by  the  Court  were  not  obeyed,  so  that  the  verdict  at  law  was 
obtained  by  means  of  a  contempt  of  this  Court,  or  that  the  decree  giving  leave  to 
bring  the  action  did  not  contain  some  directions,  for  want  of  which,  the  question 
eould  not  be  tried  in  the  action  which  was  brought,  the  matter  may  be  considered. 
In  some  cases,  relief  may  be  given  by  retaining  the  bill  for  a  longer  time,  in  order  to 
allow  a  new  legal  proceeding  to  be  brou^t ;  in  other  cases,  it  may  be  necessary  to 
rehear  the  cause,  for  the  purpose  of  procuring  other  directions  to  be  inserted  in  the 
decree. 

In  this  ease,  there  baa  not  been,  and  there  is  probably  no  ground  for  any  applica- 
tion a^nst  any  party,  for  disobedience  to  the  directions  oontuned  in  the  decree,  and 
there  u  not,  and,  except  before  the  Lord  Chanoellor,  eould  not  be  any  application  for 
a  rehearing  of  the  cause,  for  the  purpose  of  obtaining  directions  different  from  those 
already  given. 

But  the  Plaintiff  asks,  that  he  may  now  have  a  greater  extent  of  relief  than  that 
which,  at  the  hearing  of  the  cause,  the  Court  thought  him  entitled  to  have  before  he 
had  established  his  nght  at  law ;  which  he  has  not  yet  done. 

[601]  Nothing  affecting  the  equity,  as  it  a^jpeared  in  the  cause,  has  occurred,  and 
the  Plaintiff's  claim  in  the  supplemental  bill  is  founded  only  on  occurrences  which 
took  place  at  the  trial,  or  on  the  motion  for  a  new  trial. 

The  Plaintiffs,  for  the  purpose  of  bring  thdr  right,  brought  an  action  of  eject- 
ment which  was  defended  by  peivons  who  were  not  naities  to  the  cause  in  equiti^, 
H,  aa  they  say,  an  action  of  ejeotment  was  their  only  course  of  proceeding,  and  it 
eoold  not  be  Bucceaifully  prosecuted,  Ae  decree  vras  not  so  framed  as  to  enable  them 
to  try  the  right  as  was  intended.  On  the  u^ment  for  a  new  trial  on  Mr. 
Chiapman's  application,  the  Plaintiff  in  the  action  refused  to  consent  to  a  new  trial, 
although  it  was  proposed  to  give  the  consent  of  the  other  Defendants  to  the  action 
who  had  obtained  a  verdict  in  their  favour ;  and  the  consequence  is,  that  the  Plaintiffs 
in  this  cause  are  left  with  a  verdict  against  Gardiner  Chapman,  and  in  ^vour  of  the 
other  Defendants  to  the  action ;  and  all  this  seems  to  have  happened,  before  or  whilst 
the  decree  was  under  the  consideration  of  the  Lord  Chancellor;  the  case  appearing  to 
be,  that,  if  the  action  of  ejectment  was  right  (as  the  Plaintiff  still  alle^),  the  decree 
did  not  sufficiently  provide  for  the  removal  of  impediments  to  the  tnal  of  the  legal 
rig^t  in  question.  In  these  circumstances  the  Plaintiffs,  instead  ot  attempting  a 
|ffoper  method  of  obtaining  relief  in  that  respect,  file  this  long  supplemental  mil, 
containing,  amongst  other  unnecessary  and  improper  matter,  a  (utailed  statement  of 
the  arguments  of  counsel  and  the  observations  of  the  learned  Jndges,  on  the  applicar 
tion  for  a  new  trial. 


(1)  Bvaim  v.  Sidebotham,  2  Ves.  jun.  520,  n. ;  Holworthy  v.  Mortlock,  1  Cox,  141 ; 
Gtoih  V.  Barber,  2  Brown,  C.  C.  61 ;  Qmtis  v.  Ourtis,  2  Bro.  C.  C.  620;  Sievms  v. 
Prdud,  2  Ves.  jun.  519.  Haimood  v.  Oglander,  6  Ves.  p.  225 ;  Pemherton  v.  PemberUm, 
13  Ves.  390 ;  Booik  v.  BhmdeU,  19  Ves.  p.  500 ;  Badgers  v.  NowUl,  6  Hare,  p.  337. 

E.  in.— 23* 
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The  Plaintifffl  appear  to  me  to  have  very  mnch  miit^en  their  oourae.  It  wenta, 
at  leaaty  that  the  le^  rij^ht  which  it  was  intended  they  should  have  an  opportunity 
of  trying,  has  not  men  tried.  Whether  through  their  own  ^WX]  fault  en-  not,  I  wiU 
not  venture  to  say ;  but  it  appears  to  me,  that  their  &ilure  is  not  a  foundation,  uptm 
which  they  can  build  a  new  equity,  by  means  of  such  a  supplemental  bill  as  this.  If 
relief  is  to  be  obtained,  I  think  it  must  be  obtained  in  s  different  form  and  manner ; 
and  I  shall  endeavour  to  leave  the  wa^  open ;  but,  thinking  the  bill  improper,  I  miut 
dismiss  it  with  costs,  except  so  far  as  it  seeks  a  revivor  upon  the  death  of  Dudgeon ; 
without  prejudice  to  any  other  application  or  proceeding  which  the  Plaintifik  may  be 
advised  to  make  or  adopts  in  the  peculiar  circamstances  of  the  case. 


[602]  Bebkbuet  fi.  Kino's  College,  CAHBBii}aB.(l)  V.-G.  Avfftat  6,  1830. 

Motion  by  an  incumbranoer  tm  a  feUowship  for  a  reoefver  and  injunetion  reivaed  willi 
costs. 

The  bill  in  tiiis  case  was  filed  on  the  4th  of  September  1629  by  the  Plaintiff 
Berkeley  and  others,  against  King's  Collie,  Soroope  Berdnuwe  Daviea,  and  othen. 
It  stated,  that  on  the  17th  of  Novembor  1817,  Scroope  Berdmore  Davies  (a  Fellow  tji 
King's  College)  in  consideration  of  the  sum  of  ^£3600,  granted  to  Gibbe  an  annuity  of 
;£600  a  ^ear  during  the  life  of  Davies,  in  trust  for  Be^eley  and  seven  other  persons 
in  oertam  proportions,  and  by  the  same  deed,  Davies  assigned  to  Edward  Howard 
"  all  the  income,  profits  and  emoluments  then  due  and  thenceforth  to  become  due  and 
[608]  payable,  for  or  in  rei^iect  or  an  account  of  the  said  Fellowship  in  King's 
College,  Gamlnidge,  aforesaid,  to  hold  upon  certain  trusts  for  securing  the  annuity. 

The  bill  allegm,  that  the  Defendant  Davies  was  resident  abroad  out  of  the  juris- 
diction :  that  the  average  amount  of  his  Fellowship  was  £220  a  year,  whidi  had  been 
paid  over  to  the  D^endant  Davies  by  tiid  College.  The  bill  prated  an  account  of 
what  was  doe  in  respect  a[  the  annuity,  and  that  tiie  College  might  be  curdered  to 
pay,  by  their  borsar,  out  of  the  monev  and  dividends  doe  and  to  become  due  in 
respect  of  the  said  Fellowship  <tf  the  said  Soroope  Berdmore  Davies,  what  should  be 
found  dae  upon  the  account  aforesaid,  and  what  might  become  due.  It  also  myed 
an  injunction  and  receiver,  and  a  sulpoina  against  the  College  and  against  Davies 
when  he  should  come  within  the  jurisdiction. . 

The  College,  by  their  answer,  stated,  that  all  the  profits  had  been  paid  to  Davies, 
and  that  nothing  was  due  to  him;  and  they  "submitted  to  the  judgment  of  this 
honourable  Court,  that  the  profits  and  emoluments  of  the  said  FeUowship  were  not 
assignable  by  the  said  Scroope  B.  Davies,  and  they  claimed  the  same  braefit  as  if 
they  had  demurred  to  the  bill" 

A  motion  was  now  made,  "  for  a  receiver  of  the  dividends  and  monies  now  du^ 
and  hereafter  to  become  due,'in  res|)eot  of  the  Fellowship  mentioned  in  the  pleadings 
of  this  eauBB,  with  the  usual  directions ;  and  that  the  Defendants,  the  Plrovoat  and 
Scholars  of  King's  Ct^ee  of  the  Blessed  Mary  and  Stt  Nicholas,  C^mlnidg^  and  the 
bursar  or  bursars  and  ouier  ofBoers  of  the  said  college^  and  their  agents,  mi^t  be 
restrained,  by  the  order  and  injunction  of  this  Court,  from  paying  the  said  dividends 
and  monies,  or  any  part  thereof,  unto  the  [60^  Defendant  ^droope  Berdmore  Davies, 
or  to  his  order,  or  for  his  use." 

The  motion  was  supported  by  the  joint  affidavit  of  Mr.  Berkeley  and  Mr.  Gibbs, 
which  verified  the  statements  in  the  bill,  and  stated  that  the  Defendant  Davies  was 
resident  abroad,  and  that  "  they  believed  that  the  dividends  and  monies  arising  from 
the  Fellowship  had  been  remitted  or  paid  to  the  said  S.  B.  Davies,  or  to  his  order  and 
use,  by  the  bursar  cS  the  eoUegfi.'* 

(1)  In  tiie  argument  of  Feitt^  t.  ISn^s  CoUege^  10  Beav.  499,  counsel  were  unable 
to  state  the  partaculara  of  this  case  which  they  cited,  I  have  taken  the  trouble  U 
inquiring  into  the  dreumstences  of  the  ease  from  the  documents  in  four  of  the  offices 
of  the  ^urt^  and  tiie  above  is  tiie  result  of  my  investigation. 
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Bfo.  Knij^t  ftnd  Mr.  Edgar  Montua,  in  aubport  of  the  motion. 

Bfr.  Home  and  Mr.  Sldrrow,  for  Kiuf^a  CoUege. 

Sn  L.  Shadwkj^  Y.-C.,  relied  the  motion  with  eoata. 


Abstract  of  Obdeb.— (Reg.  Lib.  1829,  A.  fo.  2361.) — Whereas  Mr.  Knight  of 
counsel  for  the  Plaintiff  this  day  moved  and  offered  reasons  unto  the  Court,  that  it 
may  be  ordered,  &c,  whereupon,  and  upon  hearing  Mr.  Home  and  Mr.  Sk^TOw  of 
oouneel  for  the  Defendants,  and  tiie  affidavits  of  Wuliam  Berkeley  and  James  Gibbs, 
two  of  the  Plaintiffs  in  the  cause  read,  and  Defendants'  answers  read,  this  Court  doth 
not  think  fit  to  make  any  order  on  the  motion  now  made^  but  doth  order,  that  the 
Kaintiff  do  pay  unto  the  Defendants  the  oosts  <d  this  apjdioation,  to  be  taxed  by  the 
Master  in  rotation,  in  case  the  partiea  differ  about  the  same. 
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Reports  of  CASES  in  CHANCERY  ARGUED 
DETERMINED  in  the  ROLLS  COURT  di 
the  time  of  LORD  LANGDALE,  Master  of 
Rolls.    1848,    1849.    By  CHARLES  BEAYJ 
Esqr.,  M.A.,  Barrister-at-Law.    VoL  XL  1[ 


[1]  GiBBiNS  V.  Thb  Board  of  Manaoehent  of  thk  NoKTH-EAsnufl 

MffTROPOLITAN  ASYLUH  DISTRICT.     NoV.  13,  15,  1847. 

[S.  C.  17  L.  J.  Cb.  5.    See  BoasUer  v.  Miller,  1878,  3  App.  Cas.  1152. 

J<mu  T.  Damid  [1894],  2  Cb.  332.] 

A.'8  agent  wrote  to  B.,  "  I  am  directed  to  oflfer  you  for  tbe  premises  £3000,' 
repued,  "  We  accept  your  offer.   If  you  approve  of  the  enclosed,  sign  tbe  m 
we  wilt  on  receipt  <h  Uie  deposit^  sign  you  a  copy."   B.  filed  a  bill  fiv  i 
perfonnanoe,  and  A.  did  not  produce  the  enoloeare.   Held,  tbat  tiie  tvo  I 
constituted  a  valid  contract,  intended  to  be  carried  into  effect  by  the  Kidaranj 
that,  though  it  did  not  appear  that  the  enclosure  bad  been  apjvorad  i 
this  did  not  affect  the  prior  valid  contract. 

This  suit  was  instituted  by  the  vendor  a^inst  tbe  Defendanti  to  < 
specific  performance  of  a  contract  for  the  sale  of  some  property.    The  contract  | 
on  was  substantially  as  follows : — After  some  negotiation,  the  Defendsnts'  i 
the  15th  of  January  1846,  wrote  to  the  Plaintiff's  agent  as  follows  : — "I  un  < 
by  the  Board  of  Management  of  tbe  North-Eastem  Metropolitan  Asylum 
reference  to  your  letter  of  tbe  26th  of  November  last,  to  offer  you  for  tl 
therein  referred  to  the  sum  r21  of  X3000,  which  sum  is  to  indode  the  tanki 
appurtenances,  together  wit£  the  bouse  fixtures.   I  say  £3000." 

The  Flaiatifi*s  agent,  on  tbe  16t^  of  January  1846,  retunied  tbs 
answer : — "  In  reply  to  yours  of  yesterday,  we  beg  to  inform  you  we  ae 
offer  for  the  estate  at  Mile  End.    If  you  approve  of  the  enclosed,  sign  the  i 
on  the  receipt  of  the  deposit,  we  will  sign  you  a  copy." 

As  to  this  enclosure,  the  bill  alleged,  that  in  the  letter  was 
memorandum  io  writing  to  be  signed  by  die  Defendants'  agent,  embodj 
formal  words  the  terms  of  the  uid  contract^  and  that  it  was  in  the  huoi 
Defendants. 

There  was  some  further  correspondence  as  to  the  ])ayment  of  the  - 
tbe  abstract  and  completion,  &c,  in  the  course  of  which  the  expressions 
you  enter  into  an  agreement,"  "considering  your  neffotiation  is  with  a  puUie 
casually  occurred,  and  which  were  much  relied  on,  as  shewing  that  the  _ 
not  final,  but  rested  in  treaty  only.    It  is,  however,  nnneoeesary  to  ac 
correspondence,  as  the  Court  considered,  upon  the  whole,  that  it  did  no 
control  the  previous  letters.    Afterwards  the  parties  disagreed  as  to  the 
more  formal  agreement,  and  the  nature  of  the  title,  and  this  bill  was  filad 
vendor  for  a  specific  performance  of  the  contract 

The  Defendants,  in  their  answer,  admitted  that  the  letter  of  the  16di  of  J* 
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enclosed  a  manoFandum  of  agreemMit  in  wrilanft  which  was  in  their  hands ;  but 
they  denied  that  the  said  memotandum  timbodieam  more  formal  words  tiie  terms  of 
the  pro-[3]-posed  contract^  no  terms  having  as  tiiey  s^,  in  laruth,  been  arranged  or 
agreed  upon,  save  as  regarded  the  price  to  be  given  for  the  said  premises,  and  the 
time  when  the  same  was  to  be  completed.  The  Defendants  insistol  that  no  written 
contract  had  ever  been  signed,  and  that  the  terms  and  conditions  of  such  contract 
bad  never  been  arranged  or  agreed  upon. 

The  enclosure  contained  in  the  letter  was  not  proved  in  the  cause  or  produced  by 
the  Defendants  at  the  hearing. 

Mr.  Turner  and  Mr.  Olasse,  for  the  Plaintiff.  The  letter  of  the  15th  of  January 
eziH'essed  a  distinct  offer  of  X3000  for  the  premises,  and  the  answer  of  the  16th  was 
equally  distinct — "  we  accept  your  offbr."  This  constituted  a  valid  binding  contract^ 
which  this  Court  will  enforoe.  The  enclosure  contained  in  the  latter  letter  was  a 
mOTe  formal  mode  of  expressing  the  same  contract,  and  neither  the  non-acquiescence 
in  that  instrument  nor  the  subsequent  n^otiation  in  any  way  affected  the  pcior 
ocMsplete  contract ;  for  where  there  is  an  existing  agreement  by  letter,  the  law  will 
prescribe  and  regulate  the  terms  of  the  more  formal  instrument,  Fowlt  v.  Freeman 
(9  Ves.  351) :  as  it  does  where  conveyances  to  be  subsequently  settled  are  referred  to 
in  the  contract. 

Mr.  Willcock  and  Mr.  J.  J.  Jervis,  eorUrd..  There  is  no  final  binding  contract 
between  the  parties :  the  letter  of  the  16th  of  January  was  a  mere  conditional 
acceptance,  dependent  on  the  Plaintiff's  approving  of  the  enclosed  contract  and 
sigmng  it.  That  the  whole  rested  in  treaty  is  shewn  by  the  subsequent  corre- 
spondence, where  it  is  called  a  "negotiation.  The  Court  cannot  supply  the  terms 
m  the  contract  not  signed  by  the  parties. 

rC|  Mr.  Turner,  in  rei^y. 

Tax  Mastxr  or  thb  Bolls  [Lord  Langdalel.  Agreements  entered  into  in  this 
manner  by  a  mere  correspondence,  and  without  tne  formalities  so  necessary  for  the 
protection  of  both  parties,  seldom  prove  satisfactory.  I  do  not  find  that  this  case 
presents  an  exception  to  the  general  rule.  However,  such  agreements  have  constantly 
been  sustained  by  the  Court. 

Here  a  negotiation  was  entered  into  for  the  purchase  of  the  Plaintiff^s  property, 
and  on  the  15th  of  January  1646  a  letter  is  written  by  the  Defendanto'  agent,  in 
which  he  says :  <*  I  am  directed  to  offer  you  for  the  premises  referred  to,  £3000,  &c. 
I  say  .£3000."  The  price  is  here  emphatically  stated  to  be  £3000.  The  answer  to 
this  letter,  which  is  <mted  the  16th  of  January,  commences  thus :  "  In  reply  to  yours 
of  yesterday,  we  beg  to  inform  you  we  accept  your  offer  for  the  estate  at  Mile  End." 
So  fax  the  matter  is  dear,  for  there  is  a  distinct  <^er  and  a  distinct  acceptance  of  that 
;  nod  there  can  be  no  doubt,  t^t,  according  to  the  law  of  this  Court,  this  would 
cmstitnte  a  valid  contract,  the  sum  of  £3000  Ming  distinctly  offered,  and  distinctly 
accepted. 

I  do  not  think  that  this  proposition  has  been  denied ;  but  the  letter  of  acceptance 
proceeds,  "  If  you  approve  of  the  enclosed,  sign  the  same,  and,  on  the  receipt  of 
the  deposit,  we  will  sign  you  a  copy."  What  is  the  meaning  of  this?  Is  it  to 
contradict  the  first  part  of  the  letter  ?  Does  it  mean  that  we  accept  the  offer,  but  reject 
it  unless  you  sign  the  enclosed  memorandum  1  Or  rather  is  it  not  an  acceptance  and 
a  propoeal  of  a  more  formal  [63  mode  of  carrying  the  acceptance  into  execution  I  If 
the  otter  be  the  meaning,  then,  according  to  the  authority  produced,  this  would  not 
destroy  the  contract  If  it  was  a  mode  of  carrying  a  contract  into  effect,  it  did  not 
alter  toe  existing  contract,  though  the  proposed  mode  was  different  from  that  which 
the  law  would  direct ;  for  where  there  is  a  contract,  the  law  prescribes  the  mode  of 
its  performance. 

The  case  is  not  very  satisfactory  ;  but  I  am  of  opinion  that  there  was  a  contract 
amounting  to  this :  "  I  accept  your  offer,  and  I  propose  to  carry  the  contract  into 
effect  by  the  enclosed.  If  you  approve  of  it,  we  will  si^  you  a  copy."  If  it  was 
reslly  intended  that  some  other  term  should  be  added,  it  is  very  unsatisfactory  to 
think  that  the  parties  have  not  informed  the  Court  what  it  was.  The  parties  themselves 
have  proceeded  on  the  notion  of  there  being  a  contract^  but  having  disputed  about 
the  tiue  to  be  made  out,  these  proceedings  are  instituted. 
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I  most  bold  that  thne  waa  a  ocmtrao^  and  make  a  deoree  for  the  FlaintiS 
Mr.  Willooek.   There  miufc  be  the  oommon  decree,  wbrther  tha  Pkiintiff  has  a 
good  tide,  and  vben  it  was  first  shevn. 

The  Master  or  the  Bolus.  No.  Here  the  contract  itself  has  been  dispnted, 
and,  therefore,  I  must  not  direct  an  enquiry  as  to  when  tbe  title  was  first  anewn. 
That  is  tbe  common  direction  in  a  decree  where  the  title  alone  is  in  dispute.  Declare 
that  the  Plaintiff  is  entitled  to  the  specific  performance  of  tbe  i^reement  contained  in 
tbe  two  letters,  and  refer  [6]  it  to  tbe  Master  to  ascertain  whether  a  good  title 
can  be  made. 

Note. — Tbe  Master  reported  in  favour  of  the  titie,  and  a  decree  was  made,  with 
costs,  on  tile  i7Ui  of  November  1848. 


[Q]  Chaxbebs  v.  Howell.  Nov.  22, 1847. 
[a  C.  12  Jur.  90S.] 

A  trader  directed  his  taruatees  and  ezecntOTs,  widi  all  convenient  speed,  to  seU  and 
convert  into  mon^  his  residuarj  estate,  but  he  provided,  that  three  or  (in  case  of 
any  substantial  reason)  seven  years  might  be  allowed  for  withdrawing  his  cairital 
from  tbe  busindss  in  which  he  was  a  partner.  Parties  beneficially  interested  under 
the  will,  filed  their  bill  against  the  surviving  partners  and  tbe  legal  porsonal 
representatives,  insisting  that  tbe  administratnz  bad  improperly  allowed  the 
testator's  capital  to  remain  in  tbe  business  beyond  tbe  prescribed  period,  and 
asking  to  have  a  share  in  tbe  profits  made  while  tbe  capital  remained  in  tiie 
business.  The  Defendants  pleaded,  that  before  the  testator's  death,  the  partners 
made  a  valuation,  when  tbe  Aare  of  tbe  testator  appeared  to  be  £63,000 ;  tiiat  a 
year  after  bis  death,  it  was  agreed  between  the  surviving  partners  and  the 
administratrix,  that  the  new  firm  "  should  take  to  "  the  whole  stosk  on  payment  to 
her  of  £63,000,  and  should  becrane  purcbaseni  of  the  teatatcur's  share  at  iJbat  sum ; 
that  they  gave  her  a  bond  for  X40,000,  and  pUced  the  residue  at  her  disposal, 
which  was  drawn  out  from  time  to  time  at  her  pleasure.  It  appeared  that  the 
capital  had  not  be  finally  withdrawn  till  1646.  By  tbe  plea  they  insisted,  tiiat 
they  bad  thus  become  purchasers  of  tbe  share,  for  valuable  consideration  and 
without  notice  of  the  trusts  of  tbe  will.  Held,  that  this  was  a  valid  defence  to  tbe 
claim  to  participate  in  the  profits. 

There  is  no  such  principle  in  equity  that  surviving  partners  cannot  beoc»Qe 
purchasers,  from  the  representatives,  of  tbe  share  of  a  deceased  partner. 

Where  a  testator  jH'escribes  a  dme  for  realizing  his  share  in  a  trading  concexn  in 
which  he  is  a  partner,  and  his  legal  personal  representative  extends  that  time  to 
the^  aurviving  partners,  who  have  notice  of  tike  trusts,  the  transaction  is  not  so 
entirely  vitiated,  as  to  make  tike  surviving  partnera  accountable  for  the  subsequent 
pn^ts. 

This  case  came  on  to  be  heard  on  the  validity,  in  law,  of  three  pleas  to  the  InD 
put  in  by  several  Defendants. 

The  bill  stated,  that  the  testator  Isaac  James  carried  on  business  in  partnership 
with  four  of  the  Defendants,  Howell,  Gillett,  Stroud  and  Lee,  and  that,  bv  his  will,  he 
gave  the  residue  of  his  estate  to  Levesque  and  Elliot,  upon  trust,  with  all  oonveni«it 
speed,  after  his  decease,  to  make  sale  of  and  convert  into  money  all  such  [7]  parts 
of  his  said  residuary  estate  and  effects  as  should  not  consist  of  money  or  securities 
for  money ;  and  cul  in  and  compel  payment  of  such  parts  thereof  as  should  consist  of 
money  out  upon  security  at  interest  or  otherwise,  and  also  collect  and  get  in  all 
book  and  other  debts  and  monies  owing  or  belonging  to  him  at  the  time  of  his 
decease,  in  such  manner  as  they  should  think  fit.  He  directed  tike  produce  to  be 
invested  in  the  funds,  and  held  in  trust  for  his  wife  Belinda  James  dwanie  nduitate 
for  the  maintenance,  &&,  of  herself  and  tiieir  children,  and  afterwards,  on  certain 
trusts,  for  bis  childruk  and  grandchildren. 
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His  will  ooDtuDed  the  ftdlowing  proriao  "  Provided  aiao,  and  will  is,  that^ 
notwidutanding  the  genwal  directHnu  hereinb^re  given  t^e  immediate  lale 
and  conversion  into  mobey  oi  my  peiwHial  estate  and  effects,  Uie  tem  of  three  yeuv 
or  a  longer  period,  not  exoeeding  seven  years  (provided  any  subvUntial  reason  shall 
be  given  for  so  lengthening  the  said  term),  to  commence  from  l||lichaelmas  Day  next 
after  my  decease,  shall  be  allowed  by  my  executors  for  getting  in  or  withdrawing 
my  share,  of  the  capital,  stock-in-trade,  debts  and  effects,  employed  in  or  belonging  or 
owing  to  the  partnership  now  subeistiDg  and  carried  on  under  the  firm  of  Howell, 
James,  Qillett,  Stroud  &  Lee,  but  so  that  my  said  share  of  capital  shall  continue  to 
bear  interest,  as  it  now  does,  at  the  rate  of  £5  per  oent  per  annum,  so  long  as  the 
same  or  any  part  thereof  shall  remain  in  the  said  coDoem,"  The  testator  appointed 
Levesque  and  Elliot  executors  of  his  wilL 

The  testator  died  in  October  1828,  and  the  ezeouton  having  renounced  probate, 
administration  was  granted  to  his  widow  Belinda  James. 

[8]  The  bill  alleged,  that  Belinda  James  had  allowed  the  capital  of  the  testator 
to  remain  in  tiie  partnership  ooneem  till  her  death  in  August  1837,  without  any 
snbstantial  reasrai,  and  that  it  was  her  duty  to  have  wiUiuawn  it,  at  all  events 
before  the  expiration  of  the  seven  years,  expiring  in  September  1836. 

In  June  1838  Howell  (the  partner)  and  Levesque  became  legal  personal  repre- 
sentatives both  of  the  widow  and  of  the  testator,  and  ^  testator's  snare  continued 
for  many  years  in  the  trsde. 

This  bill,  filed  by  grandchildren  of  the  testator  against  the  surviving  partners, 
Sedgwick  (who  had,  after  the  testator's  death,  joined  the  concern)  and  others, 
prayed  an  account  of  the  testator's  personal  estate,  and  it  sought,  in  substance,  to 
recover  a  share  of  the  profi,ta  from  the  time  when  the  testator's  capital  ought  to  have 
been  withdrawn,  and  required  the  aoooanto  of  the  firm  to  be  set  out. 

The  Defendants,  the  existing  partners,  severally  put  in  {deas  to  die  following 
efie^:  That  "shortly  before  ^e  death  of  the  testator,"  the  partners  made  a 
valuatum  of  the  stock-in-trade,  &c.,  of  the  partoershi;^  and  it  thereby  upeared  that 
the  testator's  share  amounted  to  X63,961,  ISs.  Id. ;  that,  on  the  1st  m  September 
1829,  W.  Sedgwick  entered  into  partnership  with  the  surviving  partners,  and  it  was 
then  agreed  between  them  and  Belinda  James  (the  administratrix)  that  the  new  firm 
"  should  take  to  "  the  whole  stock,  &c.,  of  the  late  firm  and  the  profits  subsequent  to 
the  testator's  death,  on  payment  to  Belinda  James  of  the  sum  of  £63,961,  I5s.  Id. 
and  interest  from  the  testator's  death,  and  should  become  the  purchasers  of  the 
testator's  share  of  the  said  capital  and  of  the  said  profits  for  that  sum.  That  the  new 
firm  [9]  then  executed  to  her  a  bond  to  secure  the  payment  to  her  of  j&40,000  on  the 
Ist  of  September  1833  with  interest,  and  they  paid  her  interest  on  the  whole  sum  of 
£63,961,  l&s.  Id.  from  the  testator's  death  to  the  Ist  of  September  1829,  and  placed 
at  her  d^poeal  a  sum  of  <£33,961,  158.  Id.,  which  was  drawn  out  of  their  haiuis  by 
her,  from  time  to  time^  at  her  pleasure,  ake  being  allowed,  in  the  meantime,  interest 
at  ^e  rate  of  £6  per  oent.  per  annmn,  upon  the  balanoe  from  time  to  time  remaining 
unpaid. 

The  plea  went  on  to  state  that  at  the  time  of  the  execution  of  the  bond,  the 
Defendants  had  no  notice  of  the  trusts  of  the  will.  The  Defendants  then  insisted, 
by  way  of  plea,  that,  by  the  means  aforesaid,  the  affairs  of  the  said  late  firm  of 
Howell  &  James  were  fully  wound  up,  and  that  the  said  Belinda  James,  as 
administratrix,  ceased  to  have  any  share  in  the  business  carried  on  by  the  said  firm 
or  in  the  capital  thereof,  or  in  the  gains  or  profits  thereof  subsequent  to  the  said 
testator's  death,  and  that  the  Defendants  became  purchasers,  for  valuable  con- 
sideration aud  without  notice  of  the  share  of  the  testator  in  such  badness  and 
capital,  gain^  and  profita  The  pleas  were  aooompanied  by  answers,  and  it  ameared 
from  ^lat  erf  HoweU,  tiiat  tiie  capital  bad  not  been  completely  ud  finaUy  withdrawn 
until  June  1640. 

The  ^|<WB  now  came  on  for  argument. 

Mr.  Kindersley  and  Mr.  S.  Frescott  White,  for  the  Defendants.  These  pleas  are 
complete  answers  to  the  claim  made  by  the  PlaintiffB  to  participate  in  the  profits  of 
the  trade.  The  Defendanto  are  purchasers  for  v^uable  consideration  from  the 
administratri]^  and  witiioat  notice,  and  it  cannot  be  doubted,  thU  enoutws  and 
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admiuistraton  hare  full  power  to  dispose  of  [10]  the  assefai  of  a  testator,  provided 
there  be  no  fraud  or  collusion,  either  actual  or  to  be  inferred,  from  the  nature  of  the 
transaction,  as  in  Doe  d.  Woodhead  v.  Faidows  (2  Cr.  &  Jer.  481),  and  Watkmt  v.  Cheek. 
(2  Sim.  &  St.  199).  None  is  here  alleged,  and  the  bill  does  not  pray  to  set  aside  the 
transaction,  but  simply  asks  that  the  profits  may  be  accounted  for.  "  It  is  "  ^as  was 
said  by  the  Master  of  the  Bolls  in  Wedderbmrn  v.  JVtdderhwm  (2  Keen,  p.  750)  "one 
thing  to  Bay,  that  the  sale  by  the  executors  to  tiiemselvea,  as  surviving  partners,  is 
Toid7  and  to  seek  relief  on  that  foundation ;  and  another,  and  very  different  f^in^  to 
say,  without  seeking  to  set  aside  the  sale,  that  the  purchase-mone^  was  insufficient^ 
or  that  the  amount  of  a  large  part  of  it  was  retained  and  emjdoyed  in  the  trade,  and 
to  seek  relief  on  that  ground.' 

Whatever  claim  the  Plaintiffs  may  have  against  Belinda  James  or  her  estate  fcNr 
acting  contrary  to  the  directions  of  the  will,  though  fOT  the  benefit  of  the  estate, 
still  they  have  none  against  the  surviving  partoera. 

It  is  particularly  to  be  observed  that  here  the  surviving  executors  do  not  stand 
in  a  fiduciary  character,  as  in  Wedderbwm,  v.  Weddahuafn^  which  makes  all  the 
difference.  The  distinction  was  alluded  to  by  Lord  Cottenbam  <4  Hyl.  &  Cr.  p.  45), 
who  said  ; — "  Had  the  representatives  of  the  testator  not  been  his  surviving  partows 
their  duty  would  have  been  to  have  followed  as  closely  as  possible  the  providoiu  of 
the  deed  and  the  directions  of  the  will ;  and  any  settiement  they  might  nave  oome  to 
with  the  surriving  partners  wouki  have  been  binding  \  but  the  union  of  the  two 
characters  in  the  same  person  rendered  any  binding  settlement  extremely  diffieultk" 
These  [11]  pleas  therefore,  constitute  a  complete  bar  to  this  part  of  the  relief  and 
discovery. 

Mr.  Turner  and  Mr.  Crawford,  for  the  Plaintiffs.  The  administratrix,  by  leaving 
the  testator's  assets  in  the  trade  without  "any  substantial  reason,"  acted  directly 
contrary  to  the  directions  of  the  will,  and  committed  a  plain  breach  of  trust.  The 
surviving  partners  participated  in  that  breach  of  trust,  and  are  liable  to  account  for 
the  profits  acquired  by  this  deviation  from  the  express  direction  of  the  testator. 

Ajb  to  notice,  it  is  clear  that  Howell  had  notice  in  1838,  when  he  became 
administrator  de  boms  non  of  the  testator ;  and  it  appears  that  the  assets  were  not 
finally  withdrawn  until  1846.  At  all  events,  during  the  interval  between  1838  and 
1846,  he  would  be  accountable  for  the  ivofits,  and  his  partners  are  bound  by  his 
knowledge,  for  it  is  uainst  conscience  that  even  an  innocent  purty  should  hold  s 
benefit  derived  through  the  breach  of  trust  of  another ;  Hugvenin  v.  BaseUy  (14  Ves. 
p.  290),  where  it  was  held,  that  infants  could  not  retain  property  obtained  through 
the  fraud  of  their  parent. 

The  Defendants  say,  that  they  are  purchasers  for  valuable  consideration  without 
notice.  This  is  not,  however,  the  nature  of  the  transaction  between  the  parties. 
There  was  no  sale  at  all,  but  a  mere  executory  agreement  to  leave  the  share  of  the 
testator  in  the  continuing  trade.  The  essenee  of  a  plea  of  purchase  for  valuable 
consideration  is,  a  legal  conveyance  of  the  property  and  a  distinct  payment  ot  tdie 
consideration  before  notice ;  security  will  not  oo^  Mardin^am,  v.  Nimmls  (3  Atkyn^ 
304).   Both  of  these  requisites  we  wanting  here. 

ri2]  Transaotiona  between  executors  or  adrainistraton,  and  third  patties  are 
binding,  provided  they  be  of  such  a  nature  as  to  be  within  the  ordinary  course  of 
dealing.  But  here,  t^e  transaction,  on  the  face  of  it,  shewed,  that  the  arrangement 
was  entered  into,  not  for  the  benefit  of  the  estate  (for  it  could  not  be  beneficial  to 
leave  the  assets  liable  to  the  consequences  of  Imnkruptcy  or  insolvency  of  the 
surviving  partners),  but  for  the  convenience  of  the  new  firm  and  for  the  benefit  of 
the  administratrix,  who,  as  tenant  for  life,  secured  £5  per  cent,  upon  the  residue, 
instead  of  interest  at  a  less  rate  if  properly  invested.  The  parties  knew  there  was  a 
will,  and  were  not,  under  such  circumstances,  justified  in  shutting  their  eyes  to  the 
trusts,  but  were  bound  to  enquire.  From  the  peculiar  position  and  the  exclusive 
knowledge  possessed  by  the  surviving  partners,  it  is  even  doubtful  whether  they 
could  purchase  the  share  of  Ae  deceased  partner.  Lord  Eldon,  though  he  did  not 
decide  the  pcnnt,  gave  some  eountenanee  to  the  doctrine  in  an  unreported  case  of 
Sangur  v.  Ghsrdeiur,  which  was  before  him  in  1822  or  1833. 

Thu  plea  is  bad  in  form  for  duplicity.  It  is  a  plea  of  an  aooount  stated  and  a 
purchase  for  valuable  consideration. 
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Mr.  Kindenley,  in  reply.  The  administratrix  was  bound  to  do  the  best  she  could 
lor  the  estate.  She  might  have  insisted  on  the  whole  concern  bein^  sold;  but  if 
there  had  been  a  loroed  sale  oi  the  fancy  artioles  forming  the  stock-in-trade  of  the 
partnership,  a  considerable  loss  would  have  accrued  to  the  testator's  estate,  as  well 
as  to  the  surriving  partners.  If  there  bad  been  such  a  sale,  it  is  sworn  that  the 
testator's  estate  would  never  have  obtained  the  £63,961.  Again,  the  administratrix 
was  right  in  giving  time  for  payment;  witb-£13}-out  it,  the  surviving  partners  would 
not  have  given  so  large  a  sum  for  the  testator's  share.  To  ascertain  t^e  validity  of 
the  transaction,  you  must  look  at  the  state  of  things  at  tile  settlement :  the  transaction 
could  not  be  inralidated  by  subsequent  events. 

Keane  v.  Babarts  (4  Madd.  332),  M'Leod  v.  Drwrmumd  (14  Ves.  353,  and  17  Ves. 
163),  mUett  V.  BlMford  (1  Hare,  253),  Page  v.  Adam  (4  Beavan,  269),  were  also 
referred  to. 

The  Master  of  the  Rolls  [Lord  Langdale].  I  feel  some  r^ret  at  the  mode  in 
which  this  matter  has  been  brought  forward,  for  it  is  clear  that  tbe  real  questions 
between  the  parties  eannot  be  d^ded  by  this  plea.  The  state  of  the  case  is  such, 
that  if  I  were  to  think  that  this  plea  could  not  be  sustained,  I  should  give  to  the 
Defendant  leave,  in  some  other  form,  to  make  the  like  sort  of  defence ;  and,  on  the 
other  hand,  if  I  thought  it  sufficient,  I  should  give  the  Plaintiffs  leave  to  amend  their 
bill  to  enable  them  to  bring  forward  any  other  matters  they  might  be  advised.  It  is 
quite  obvious,  therefore,  tmit  the  decision  upon  this  plea  will  not  settle  the  question 
between  the  parties. 

The  principles  to  be  applied  to  this  case  are  very  obvious.  I  do  not  consider  that 
it  has  been  seriouslr  argued  here,  tbat  the  legal  personal  representative  of  a  deceased 
partner  may  not  sell  the  share  of  the  deceased  partner  to  the  surviving  partners,  if 
that  be  done  ftiirly  and  properly.  I  do  not  conceive  it  to  have  been  seriously 
contended,  tbat  tiie  executor  of  a  deceased  partner  might  not  employ  tiie  surviving 
partners  as  his  bankers,  and  [14]  deposit  money  with  them,  even  at  interest,  without 
subjecting  the  surviving  partners  to  an  account  of  all  the  profits  which  they  might 
thereby  make  in  their  business.  No  doubt  when  such  a  relation  subsists  between  the 
parties,  Courts  of  Justice  will  look  at  such  transactions  with  close  attention ;  for  in 
dealings  between  the  executor  of  a  deceased  partner  and  the  surviving  partners  there 
may  be  an  inequality  io  respect  of  knowledge,  which  may  be  taken  advantage  of  in 
such  a  way  as  to  lead  to  very  inequitable  and  unfair  results.  But  those  cireumatances, 
if  they  exist,  must  not  only  be  distinctly  alleged,  but  must  also  be  shewn  by  some 
sufficient  evidence,  and  they  are  not  to  be  inferred  from  the  mere  relation  between 
Uie  parties.  If  it  were  otherwise,  many  fair  transactions  of  that  sort  between 
executors  aoA  the  surviving  partners  of  their  testator,  which  have  been  going  on  to 
a  vast  extent  every  day,  in  the  bdief  that  tiiey  vera  perfectly  valid,  would  be 
invalidated. 

In  this  case,  the  testator  was  a  partner  in  the  firm  of  Howell,  James  &  Company, 
a  very  large  concern.  Some  time,  or,  as  it  is  stated  in  this  plea,  "  ahortlv,"  before  his 
death,  there  was  a  sort  of  valuation  and  settlement  of  account^  in  whiim  it  appeared 
that  his  share  was  of  the  value  of  £63,961.  By  his  will  he  expressly  directed  his 
executors  and  trustees,  with  all  convenient  speed  after  his  death,  to  make  sale  of  and 
convert  into  money  all  such  parts  of  his  residuary  estate  and  effects  as  should  not 
consist  of  money.  The  share  in  the  business  was  part  of  this  residue,  which  did  not 
^sonsist  of  money ;  and  as  to  that  there  was  this  special  clause  in  bis  will : — "  Provided 
also "  &c.  Now  it  is  impossible  for  anyone  to  shew  more  clearly  than  he  does,  that 
he  did  iuteod  this  particular  property  to  be  affected  by  the  direction  to  sell  and 
convert  into  [161  money.  The  testator  died  on  the  29th  of  October  1828,  and  within 
a  year  afterwaids  the  lannsaetion  which  is  now  complained  of  took  place.  The 
administratrix  aereed  to  sdl  the  interest  of  the  tatator  in  this  concern,  as  it  was  at 
the  time  of  his  death,  for  the  sum  at  which  it  had  been  valued  before  hie  death ;  and 
interest  at  the  rate  of  £5  per  cent,  was  to  be  paid  until  the  purchase-money  was  paid. 
There  was  not  an  immediate  payment,  for  that  was  not  contemplated  by  the  parties, 
but  there  was  an  immediate  security  by  bond  for  £40,000,  payable  at  the  end  of  four 
years;  and  £23,961,  the  remainder,  was  to  be  pktced  at  the  disposal  of  the  adminis- 
•teatrix.    "Placed  at  the  disposal  of  the  administratrix " meant  I  suppose  that  she 
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was  to  be  at  Kberty  to  draw  it  out  when  coovenient  to  herself,  and  therefore,  from 
that  time,  it  was  to  be  considered  as  a  debt  payal^  to  her  on  demand.  The  testator's 
share  was  therefore  sold  for  these  two  sums  of  ^^40,000  to  be  secured  b^  -a  bond, 
payable  at  the  end  of  four  years,  and  £23,961  payable  on  demand.  What  u  there  in 
this  which  really  constitutes  a  breach  of  trust  of  which  all  parties  mnkt  have  been 
cognizant?  But  even  if  the  fact  were,  that  these  parties  knowingly  extended  iAia 
time  somewhat  longer  than  was  directed  by  the  testator,  would  that  have  so  entirely 
vitiated  the  transaotioiif  tiii^  the  Court  most  oonsider  it  as  no  purchase  at  all,  and 
hokt  the  surviving  partoers,  and  the  new  partner  who  afterwards  joined  them,  liable 
to  account  to  the  testator^  estate  for  a  ahure  of  the  pn^ts  sabeequeotly  made  hi  tiwr 
business  7  I  cannot  come  to  that  oontdosKHi.  If  any  wrong  was  don^  it  must  be  set 
right  in  another  way.  It  would  (sreate  such  extreme  difficulty  in  all  dealings  of  this 
sort,  that  I  should  De  afraid  to  say,  that  a  tnmaaction  of  that  desoription  oould  not 
stand. 

^16]  It  is  important,  on  the  one  hand,  that  executors  should  be  enabled  to  exercise 
their  powers  witn  such  freedom  as,  in  fair  cases,  to  exempt  the  persons  dealing  with 
them  from  all  liability  to  the  testator's  estate,  and,  on  vie  other  hand,  it  is  equally 
important  that  their  eetttm  que  tm^  should  be  protected  against  way  improper  dealing. 
In  the  ijresent  case,  the  interests  of  the  Plaintiffs  may  be  su£Bciently  protected  with- 
out having  recourse  to  any  such  proposition  as  that  which  has  been  tuged  on  behalf 
of  the  Plaintiffs  in  the  argument  of  this  plea.  If  this  be  an  imfvoper  agreement — 
if  the  surviving  partners  have  availed  themselves  of  their  relation,  and  the  inequality 
of  their  knowledge  to  gain  an  advantage  against  the  estate  ot  the  testator,  the  Court 
may  interfere  on  that  ground,  and  prevent  the  administratrix  from  exercising  her 
legal  powers.  But  the  misfortune  of  the  Plaintiffs'  argument  is,  that  having  as  they 
say,  these  grounds  for  relief,  and  urging,  with  great  ingenuitv,  and  in  every  way, 
that  some  advantage  may  have  been  ween,  they  assume  that  all  this  is  in  issue  by 
the  bill ;  whereas  none  of  these  points  are  in  issue,  the  Mil  •pnoeedang  on  the  assump- 
tion that  there  was  no  sale  at  all. 

I  cannot  say  that  I  am  in  every  respect  quite  satisfied  with  the  form  oi  these 
plea^  but,^on  the  whole,  I  am  of  opinion  that  thev  are  sufficient.  Having  r^ard, 
however,  to  the  circumstances  of  Uiis  case,  I  think  uut  1^  Plaintifis  ou^t  to  save 
leave  to  amend  their  bill. 


[17]   Between  Chasus  Richasdson,  on  behalf  of  Himself  and  All  Other  Penona 

(except  the  Parties  hereinafter  named  as  Defendants  hereto)  who,  at  the  Time 
of  the  Dissolution  thereof,  were  Members  of  a  certain  Association  or  Clab  called 
the  Alliance  Club  hereint^ter  more  particularly  mentioned,  who  are  now  liviog, 
and  the  personal  Bepresentatives  of  such  of  them  as  are  dead,  PUuni^;  and 
Edward  Hastings  and  Hxkbt  Ehlt,  V^fwdaiUa.  April  20,  21  1847. 

[S.  a  16  L.  J.  Gfa.  SS2.] 

A  dub,  ofHuposad  of  numerous  members,  was  dissolved.  Two  of  the  managing  com- 
mittee possessed  themselves  of  the  assets,  and  applied  them  in  winding  up  tite 
affiurs.  Held,  that  Uiey  might  be  sued  by  one  member  "on  behalf,"  &e.,  for  an 
account  of  the  monies  received  and  its  application,  and  to  bring  back  the  b^anoe^ 
if  an^,  without  making  tiie  otJier  members  parties,  and  without  seeking  a  general 
winding  up  of  the  oonoem. 

This  cause  (reported  on  the  demurrers,  7  Beav.  301,  323)  now  came  on  for  hearing 
The  Plaintiff  rested  upon  the  admissions  contained  in  the  Defendants'  answer ;  but 
the  Defendants  had  entered  into  some  evidence. 

It  now  appeued  that,  in  1836,  the  Alliance  Club,  consisting  of  100  members,  was 
formed.  The  lease  of  a  house  in  Pall  Mall  was  taken,  and  a  quantity  of  furniture 
hired.  Bules  were,  as  usuaLmade  for  the  management  of  the  dub,  and  aoongrt 
them  one,  by  which  Messrs.  Hoj^inson,  the  bankers  of  the  club,  were  alone  antoo- 
rised  to  receive  monies  on  aoooant  of  the  olub.   The  managing  committee  were  to 
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ooDsist  of  twenty,  and  every  member  was  to  be  bound  by  the  majority  at  a  genetal 
meeting. 

[lSr|  The  pecuniu'y  affairs  of  the  club  having  become  embarrassed,  it  was  a^ed, 
at  a  special  ^neral  meeting,  held  on  the  29th  of  I)eoember  1637,  that  the  subscription 
should  be  raised ;  and  that  the  fumiturej  vhioh  bad  been  hired,  should  be  pnrohased 
with  monies  to  be  subscribed  by  way  of  loan  by  the  members,  and  a  sam  of  £400  to 
be  borrowed  of  the  bankers. 

The  Plaintiff  Richardson,  the  Defendants  Hastings,  £mly,  and  twenty-one  other 
members  aooordin^y  subscribed  a  sum  <rf  £975  for  the  pui^pose  of  purchasing  the 
funiituFe,  and  the  amount  was  paid  into  the  bankers  on  account  of  the  club.  By  an 
imlenture  of  the  27th  of  January  1838,  made  between  Hastings,  Emly,  and  Stewart 
of  the  first  part,  the  several  subscribing  members  of  the  second  part,  the  owner  of 
the  furniture  of  the  third  part,  the  bankers  of  the  fourth  part,  and  the  Plaintiff  of 
the  fifth  part,  it  was  agreed  that  the  furniture  should  be  vested  in  and  forthwith 
delivered  to  the  Plaintiff,  upon  trust  to  nay  the  bankers  the  £400  and  the  other  sums 
due  to  the  owner  of  the  furniture  and  the  subscribing  members,  and  to  pay  the 
surplus  to  the  committee  for  the  use  and  benefit  of  uie  dub.  It  was  also  agreed 
that  Hastings,  Emly,  and  Stewart  should  hold  the  lease  in  trust  to  secure  the  £400 
and  interest. 

The  furniture  was  aoocntlingjy  puidiased,  and  the  lease  waa  afturwards  vested  in 
Hastings,  £mly,  and  Stewart 

The  embanmssments  of  the  dub  oontinuinff,  it  was  a^«ed,  at  a  general  meeting 
held  on  the  10th  of  May  1839,  that  the  club  %ould  be  on  that  day  dissolved ;  that 
the  then  committee  should  dispose  of  the  property  [19]  of  the  dub,  and  make  such 
arrangements  as  they,  in  their  discretion,  mii^t  think  fit,  for  winding  up  its  afiairs ; 
that  each  member  should  pav  into  the  bankers  a  sum  of  £13,  to  be  applied  by  the 
committee  in  payment  of  the  debts  of  the  club ;  and  that  the  committee  should 
return  to  each  member  any  balance  remaining  after  winding  up  the  affairs  of  the  club. 

The  Plaintiff,  and  sixty-seven  other  members,  accordingly  paid  £13  each  into  tiie 
bankers,  which  amounted  in  the  whole  to  £884.  At  the  time  of  the  dissolution 
of  the  dub,  the  Defendants  Hastings,  Emly,  and  nine  other  persons  framed  the 
committee. 

The  furniture  and  the  whde  property  of  the  dub)  induding  evenrtiiinA  except 
a  small  quantity  of  wine,  was  sold  to  William  Mason,  at  a  valuation,  nr  £1717,  3«. ; 
and  the  purchase-money  (except  £600  which  was  paid  into  the  bankers  of  the  dub) 
was  rec«ved  by  (^e  Defendants  Hastings  and  Emly,  and  the  receipt  for  the  amount 

was  signed  by  Hastings,  Emly,  and  by  Dobson  (another  member  of  the  committee). 

In  December  1839  Stewart,  a  member  of  the  committee,  gave  notice  to  Messrs. 
Hopldnson  to  pay  no  further  checks  without  his  previous  sanction,  and  Emly  and 
Hastings  mve  a  counter  notice ;  but  Messrs.  Hopkinson,  having  obtained  an  indem- 
nity from  Hastings  aod  Emly,  honoured  their  cheques.  They,  Hastings  and  Emly, 
settled  some  of  the  demands  on  the  dub,  and  then  dosed  the  account  with  Messrs. 
Hopkinson,  and  deposited  the  balance  of  the  monies  received  by  them  for  the  sale 
of  the  dab  property,  in  their  own  names,  in  the  bank  of  Messrs.  Praed. 

[20]  ^e  Iwnkers  and  the  owner  pf  the  fomitore  had  been  paid,  and  the  Defen- 
dants, as  waa  alleged,  having  refused  to  account,  the  PUuntiff  filed  this  bill,  insisting 
that,  as  a  subecrioer  to  the  furniture  fund,  and  as  trustee  under  the  deed  of  January 
1838,  he  was  entitled  to  an  account  of  the  monies  produced  by  the  sale  of  the  furni- 
ture and  effects,  and  that  the  Plaintiff,  in  common  with  the  other  persona  who  were 
members  of  the  said  dub  at  the  dissolution  thereof,  were  entitied  to  an  account  of  the 
monies  received  by  Hastings  and  Emly  on  behalf  of  the  dub,  and  of  thdr  application 
thereof. 

The  bill  contained  charges  of  misconduct  on  the  part  of  the  Defendants — that 
they  had  refused  to  account — and  that  the  parties  interested  in  the  accounts,  and 
relief  thereby  prayed,  and  on  whose  behalf  the  Pluntiff  waa  now  raing,  were  very 
nnmerons,  and  that  no  suit  to  which  they  were  all  made  parties  oonld  be  effectually 
prosecuted. 

The  bill  pmyed  an  account  of  the  numies  produced  by  the  sale  of  the  furniture 
and  efifoets  comprised  in  the  deed  of  Januaiy  I8S8  whion  had  been  received  by 
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Hastings  and  £mly,  and  t^at  the  same  might  be  paid  to  the  Plaintiff,  as  trustee  of 
and  for  the  purposes  mentioned  in  that  deed,  "  or  otherwise  paid  as  the  Court  mifffat 
direct;"  and  for  an  account  of  the  monies  produced  by  the  sale  of  the  wines,  boMu, 
and  other  property  and  effects  of  the  club,  or  by  the  subscriptions  or  contributions 
of  the  Plaintiff  and  the  other  members,  received  by  Hastings  and  £nily,  and  of  all 
other  monies  come  to  their  hands  on  aooount  of  the  elub ;  and  that  what  might  be 
found  due  from  them,  i^r  allowin|;  all  sums  proper^  paid  by  them  for  die  clul^ 
"might  be  paid  by  the  Defendants  into  the  bank  of  Messrs.  Hop-[21}-kinson  &  Co., 
to  the  credit  and  for  the  purposes  of  the  club,  or  otherwise  as  the  Court  should  direct. 

Mr.  Welch,  one  of  the  members  who  had  neither  subscribed  to  the  furniture  fund 
nor  executed  the  deed  of  1838,  was  made  a  Defendant  to  the  bill 

The  Defendants  Hastings  and  Emly,  by  their  answer,  gave  an  account  of  their 
application  of  the  monies  in  question,  except  £167,  10s.  They  stated  that  a 
succession  of  actions  had  been  brought  against  them  by  creditors  of  the  club,  the 
PUintifi^s  partner  acting  therein  as  the  attorney,  and  that,  in  respect  of  those 
proceedings,  they  had  paid  to  the  Plaintiff  and  his  partners  £584  for  costs,  and  that 
they  had  besides  pud  tAuar  own  coats.  The  Defendants  again  objected  to  die  anb 
for  want  of  parties. 

The  cause  now  came  on  for  hearing. 

Mr.  Kindersley,  Mr.  Turner  and  Mr.  Tripp,  for  the  Plaintiff.  The  Defendants 
Hastings  and  Emly  admit  that  they  have  individually  possessed  themselves  of  the 
monies  of  the  club ;  and  there  can  be  no  doubt  that,  in  some  proper  form  of  proceed- 
ing, they  are  liable  to  account  for  what  they  have  received  and  for  its  application. 
The  only  question,  therefore,  is,  whether,  having  regard  to  the  object  of  this  suit,  it 
is  now  properly  framed  for  that  purpose.  This  was  substantially  decided  on  the 
argument  of  the  last  demurrer  in  this  case.  The  bill  does  not  ask  to  have  the  affairs 
of  the  club  wound  up,  but  seeks  to  bring  back,  and  to  place  within  the  proper 
controul  and  under  the  legitimate  protection  the  common  funds,  of  which  two 
individual  members  have  possessed  tnemselves.  It  therefore  comes  strictly  within 
the  decinon  of  fTaOaorth  v.  W]  HoU  (4  Myl.  &  Cr.  619),  and  the  Plaintiff  is  there- 
fore justified  in  suing  "on  oehalf,'*  &».  It  is  for  die  general  interest  of  all  the 
members  that  this  fund  should  be  brought  back  and  placed  in  the  proper  custody, 
and  therefore  the  Plaintiff  may  properly  represent  the  numerous  parties  interested. 
Gray  v.  ChapUn  (2  Sim.  &  St.  267).  The  fund,  being  secured,  will  be  dealt  with 
hereafter. 

The  Plaintiff  is  also  trustee  of  the  furniture  money,  and  is  entitled  to  sue  to 
recover  it,  vrithout  making  his  cestuia  que  tru^  parties.    Franco  v.  /Vanco  (3  Vesey,  70). 

Mr.  Purvis  and  Mr.  Hubback,  for  the  Defendants,  Hasting  and  Emly.  1.  The 
Plaintiff  has  no  right  to  sue  as  a  member  of  the  club,  for  it  is  dissolved,  and  he  is, 
therefore,  no  longer  a  member.  The  furniture  never  passed  to  him  as  trustee ;  and 
the  effect  of  the  deed  of  January  1838  was  rescinded  oy  the  subsequent  dissolution 
of  the  club,  and  the  resolution  of  the  general  meeting  (binding  as  it  was  by  the 
rules  on  all  the  members)  that  the  committee  should  dispose  ca  the  property  and 
wind  up  the  affairs  of  t^e  club.  The  Plaintiff,  therefore,  has  no  ri^t  to  obtain 
possession  of  the  furniture  fund,  which  in  no  way  belongs  to  him. 

2.  The  Plaintiff  not  only  sues  as  trustee  of  the  fund,  but  he  affects  to  represent 
the  other  members,  iPho  may  contend  that  the  furniture  fund  has  been  improperly 
applied.  There  is  an  adverse  interest  between  the  subscribers  to  the  furniture  fund 
and  the  general  members  of  the  club.  The  Plaintiff  cannot  [23]  represent  these 
conflicting  interests,  and  there  is,  therefore,  a  misjoinder. 

3.  The  suit  is  defective  for  want  of  parties.  First,  the  nine  other  members  of  the 
committee  ought  to  be  parties,  for  they  were  empowered,  with  the  two  Defendants, 
to  wind  up  the  concern.  Secondly,  the  other  suMoribers  to  the  furniture  fund  ought 
to  be  before  the  Courts  to  protect  their  interest,  as  against  the  claim  of  the  general 
body  of  members,  especially  those  who  executed  rae  trust  deed;  Neuton  v.  Lord 
Egmmt  (4  Simons,  574) ;  and,  thirdly,  eveiy  other  member  of  the  club ;  for  evwv 
party  must  be  bound  by  the  account,  the  right  to  the  money  must  be  determined, 
and  the  equities  between  them  settled.  The  fund  is  inadequate  to  pay  outstanding 
liabilities,  and  does  not  belong  to  the  Pluntiff.   He  says  he  does  not  require  to  have 
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the  aflluiB  wound  up ;  but  the  Defendants  desire  and  have  a  right  to  insist  t^at  that 
step  be  taken.  They  luve  paid  muob  more  than  their  share  of  the  liabilities  of  the 
(Avth,  and,  when  aaked  to  aooonnt  and  refund,  they  have  a  right  to  have  equity  done 
diem  by  a  settlement  of  their  croa»«lai]n«,  and  an  order  for  oontribution  upon  the 
oth«r  members. 

To  do  perfect  justice  between  the  parties  their  rights  and  equities  must  be  settled, 
and  this  cannot  be  done  in  the  absence  of  the  other  members ;  £v(ms  v.  Stakes  (1  Keen, 
24).  The  inconvenience  of  this  proceeding  is  evident,  for  a  seooad  bill  to  wind  up 
the  concern,  in  which  all  the  members  must  be  parties,  will  beoome  necessary. 

Mr.  Hooper,  for  Welch,  asked  to  be  dismissed. 

Mr.  Kindersley,  in  reply. 

[24]  Apperly  v.  Page  (1  Phillips,  779)  and  Foss  v.  HmhotOe  (2  Hare,  461)  were 
also  cited. 

The  Master  of  the  Rolls  [Lord  LangdaleUl)  I  hear  with  regret  the  liti- 
gation which  takes  place  in  Uiis  ease.  It  can  juvduce  no  good  to  either  party,  and 
ultimately  both  will  be  sufferers. 

This  u  one  of  the  first  instanoee  of  the  application  of  the  i»intiple  whidi  it  has 
beoome  necessary  to  introduee,  in  order  to  make  some  members  of  a  numerous 
parlaiavhip  parties,  to  an  account,  where  justice  would  be  d^eated  by  too  close  an 
adherence  to  the  strict  rules.  The  present  is  a  case  of  a  numerous  club,  and  two  of 
the  members  who  have  got  possession  of  the  assets,  being  called  to  account  by  another 
member  on  behalf  of  the  res^  it  is  objected,  that  all  the  persons  interested  are  not 
parties  to  the  suit.  They  undoubtedly  are  not,  and  if  this  bill  had  asked  to  wind  up 
the  concern,  I  still  think  that  I  oould  not  give  that  relief  in  the  absence  of  the  res^ 
and  that  all  the  other  persons  interested  would  be  necessary  parties ;  here  the  bill 
prays  nothing  of  Uie  kind.  But  it^is  said,  that  the  rule  of  the  Court  is  this :  you 
must  settle  sjl  the  equities  between  the  parties,  and  leave  nothing  for  future  litigation. 
That  is  not  so,  for,  according  to  the  present  practice,  you  may  maintain  a  suit  to 
collect  the  assets  only,  and  thus  the  difnoultiea  of  asking  the  Court  to  wind  up  the 
whole  concern  are  avoided. 

In  1836  the  club  was  established,  and  in  1838  a  fund  was  raised,  by  contribution 
amongst  the  members,  for  purchasing  the  furniture.  The  furniture  was  pur-£26]- 
chased,  and  a  deed  of  January  1838  executed  to  secure  ;£400  to  the  bankers,  XIOOO 
to  Peachey  and  the  other  subscribers,  and  the  surplus  was  to  belong  to  the  club.  In 
May  1839  the  club  was  dissolved,  and  provision  was  made  for  disposing  of  the  lease 
and  furniture,  and  other  property  of  the  club.  An  agreement  to  sell  was  prepared, 
Richardson  was  made  a  party  to  it,  but  did  not  execute  it :  however,  the  funiiture 
was  assigned  to  the  purchaser  with  his  otmcnirence.  The  purchase-money  was  paid, 
and  a  great  part  of  it  and  other  property  (tf  the  club  came  to  the  hands  of  Emiy  and 
Hastings.  From  th«r  answer  it  appears  they  proceeded  to  wind  up  the  a&irs  fairly. 
No  obwrvation  has  been  made  on  tbeir  conduct,  but  they  placed  themselves  in  the 
situation  of  accounting  parties.  Thou^  they  obtained  possession  of  the  funds,  it 
does  not  seem  to  have  entered  into  their  heads  that  Aey  became  liable  to  account. 
Api^cations  were  made  to  them  to  account ;  they  did  not ;  and  the  Plaintiff  then 
filed  this  bill  against  Hastings  and  Emly,  who  twice  demurred.  The  first  demurrer 
was  allowed,  but  the  second  was  overruled.  I  regret  that  the  second  decision  was 
not  reheard  before  higher  authority,  for  I  admit  there  was  some  difficulty  in  the 
case.  I  must,  on  the  present  occasion,  consider  my  former  decision  rieht,  and  I 
think  that,  the  substantial  objection  having  been  removed  by  ameodment,  the 
Defendants  are  bound  to  account  They  have  given  an  account  in  their  answer 
it  is  true,  and  which  may  be  perfectly  fair  and  just,  and  not  likely,  to  be  disturbed ; 
but  a  Plaintiff  is  not  bound  to  take  an  account  from  the  answer :  he  is  entitled  to 
have  the  account  taken  in  the  usual  form,  and  to  have  the  matter  sifted.  There  is 
nothing  to  prevent  i^  though  I  believe  the  Plaintiff  will  make  nothing  of  it 

[2^  The  Defendants  say  that  the  Plaintiff  has  na  tight  even  to  this,  for,  by 
implication,  this  bill  seeks  a  winding  up  of  the  whole. concern.  I  do  not  think  that 
is  so.   It  is  simply  a  step  auxiliary  to  winding  up.   There  are  two  accounts,  the 

(I)  From  Mr.  T.  FarlLer  junior's  note. 
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{urnitare  and  other  receipts.  The  famitare  was  vested  in  Richardson  to  secure  the 
£400,  which  has  been  paid,  and  the  £1000  to  Peadiey,  which  claim  has  been 
oompKmiised ;  the  rest  belongs  to  the  club,  and  erory  member  has  a  r^t  to  ask  for 
an  aoooont  of  it  The  prinoi[de  does  not  differ  as  to  the  remainder  of  ^e  fand ;  and 
as  to  this,  the  m«nbers  are  entitled  to  an  account  of  receipts  and  of  the  aj^icatioo. 
The  club  has  already  provided  some  means  of  winding  up  the  ocmoem,  Imt  it  does 
not  appear  whether  that  mode  can  now  be  acted  upon.  Suppose  it  could  not, 
and  that,  when  the  money  alleged  to  be  in  the  hands  of  these  gentlemen  is  recovered, 
the  Court  should  not  precisely  know  who  was  entitled  to  it,  why  then  it  will  be 
ordered  to  be  carried  over  to  a  separate  account,  with  leave  for  any  party  interested 
to  apply,  and  a  new  bill  mi^ht  or  might  not  become  necessary.  That  course  would 
be  much  prderable  to  allowing  an  accounting  party  to  retain  the  property  and  refuse 
to  account  at  alL 

I  see  no  reason  to  alter  the  opinion  I  expressed  on  the  argument  of  the  last 
demurrer ;  and  it  ia  my  duty  to  direct  an  account  of  both  funds ;  but  I  regret  that 
I  have  to  make  the  ordert  and  that  I  am  forced  to  be  tiie  first  to  Kp^y  tiie  prindide. 

Decree  an  account  of  tJie  mmiies  received  by  the  Defendants  Hastings  and  ^nly 
on  account  of  Uie  dnl^  diaUwushing  what  has  been  reoaved  oa  eaeh  accounts  ud 
of  the  application  thereof.   Reserve  nirtbar  directions  and  costs. 


[37]  In  T$  BiQOS.   Ncv.  10,  1847. 

Before  the  General  Orders  of  June  1848,  money  might  be  paid  into  the  name  of  the 
Aocountant-General,  under  the  10  &  11  Vict,  c  96,  without  an  order  of  tiie  Court 

Mr.  Metcalfe  applied,  on  behalf  of  trustees,  fOT  an  order  to  transfer  trust 
mimey  into  the  name  of  tAie  Accountant-Oeneral,  under  the  Trustee  Indemnity  Act 
(10  &  11  Vict  c.  96).  He  said  that,  as  the  Act  required  an  affidavit  to  be  filed,  it 
was  considered  necessary  that  an  order  should  be  made  by  the  Court  to  enable  the 
Accountant-General  to  receive  the  money.(l) 

The  Master  of  the  Rou^  [Lord  Longdale]  seemed  to  think  that  no  such  order 
was  required,  and  directed  application  to  be  made  to  the  Accountant-OeneraL  He 
declinea  for  ^e  present  to  make  the  order.  (Note. — The  payment  was  afterwards 
made  without  an  order.) 


[28]   Abby  p.  Gilpokd.   Nov.  11,  1847. 

On  a  motion  to  pa^  assets  of  a  testator  into  Court,  the  Court  declined  to  direct  the 
payment  of  the  income  to  the  tenant  for  life^  to  be  continued,  unless  ^e  exeentor 
took  upon  himself  the  respcmsibility  of  the  paymwt 

~- .  The  testator  died  in  1830 ;  the  Defendant  GKlfoid  proved  his  will ;  and  this  bill 
being  filed  for  an  account, 

Mr.  Kindersley  moved  for  payment  of  the  fund  into  Court,  and  he  asked  that  the 
income  Inight  be  paid  to  the  tenant  lor  life.  He  stated  that  the  debts  and  legacies 
hod  been  paid,  and  that  for  seventeen  years  the  income  bad  been  paid,  to  Ann 
Smi^,  the  tenuit  for  life,  or  to  her  assignee. 

The  Mastbk  of  the  Rolls  asked,  whether  the  executor  was  willing  to  take  upon 
himself  the  responsibility  of  the  payment. 

Mr.  Jervis,  for't^e  Defendant,  declined. 

The  Master  of  the  Rolls  [Lord  Langdale].   Then  I  cannot  order  payment 

(1)  Under  the  LegaoyiHl^  Act,  36  G.  3,  c.  52,  s.  32,  no  order  is  required;  but 
the  Aocountant-General  authorem  ^e  oceeutors  to  pay  the  monev  into  Court  upon 
production  of  the  certificate  thatS^gacy  duty  has  been  paid.  The  practice  under 
the  10  &  U  Vict  c  96,  has  sinoe  be^r^uloted  by  (Jenenl  Orders  of  the  Court  of 
tiie  10th  of  June  1846.   See  10  Beava^^a. 

\ 
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Oot  of  Courts  tbe  execator  acte  on  his  own  responribility ;  but  when  the  matter 
h  in  Court,  payment  is  not  ordered  until  the  rights  have  beian  ascertained,  unless  the 
executor  ludertaket  the  respiniBibility.  Here  the  Plaintiff,  while  asking  for  aa 
aoooont,  seeks  to  treat  the  fuin  as  clear.   I  oannot  at  present,  direet  payment  of  the 

illO(Hlie;(l) 

[29]  Thohab  v.  Davzss.  JVw.  18, 18i7. 
A  reoeiver  appcnnted  after  decree  upon  motion,  in  an  uigent  case. 

This  was  a  suit  iustituted  by  a  mortgagee  for  foreclosure,  against  parties  entitled 
to  the  ec^uity  of  redemption.  The  legal  estate  was  vested  in  the  Defendant,  G.  D.  D. 
DaTiei^  it  haviDg  descended  to  him  from  the  mortgagee.  The  estate  was  in  t^e 
poeeession  of  James  Davies,  who  was  not  a  party  to  uie  oanse,  and  it  did  not  appear 
that  he  accounted  for  any  rent  to  either  party. 

At  tbe  hearing  on  the  18th  January  1846,  a  decree  was  made  for  foreclosure  ; 
bat  the  Master  bad  not  yet  made  his  report 

Blr.  Turner  and  Mr.  Elmsley,  on  behalf  erf  the  Flaintiflfa,  moved  for  a  receiver  <d 
Ae  rents  of  the  estate.  They  stated,  that  James  Davies  had  been  in  possession  very 
nearly  twenty  years,  and  argued,  that  the  exigency  of  the  case  required  the  appoint- 
ment of  a  receiver,  to  prevent  the  tenant  after  twenty  years  setting  up  adverse 
possession. 

Mr.  Welford,  eonML  If  the  Plaintiffs  had  required  a  receiver,  it  ought  to  have 
been  provided  for  by  the  decree ;  and  the  practice  prevents  the  Court  from  supplying 
a  defect  in  ^e  decree  on  motion.  Besides  this,  the  Plaintiffs  have  been  guilty  of 
great  remissness. 

Mr.  Turner,  in  reply.  After  a  decree,  way  party  to  the  cause  has  a  right  to  vp^y 
for  a  receiver,  if  the  iSO"]  ur^ncy  of  the  case  requires.  Here,  a  person  not  a  party  to 
theeausehasbeeD  in  possession  more  than  nineteen  years,  and,  it  aUowed  to  ecntinne, 
be  may  become  absolutely  entitled,  as  a^ninst  all  paraes. 

Thb  IhUsTKB  OF  THX  BoLLS  [Lord  Lan^Edale]^  I  think  that*  under  the  oiroum- 
stanoes  of  tius  case,  I  must  grant  tbe  a]^hcadon.  One  soareely  knows  what  injury 
may  arue  to  the  pities,  if  I  abstain  from  appointing  a  receiver.  I  will  do  no  more 
than  tiie  party  having  the  legal  estate  mi^t  do  if  m  thought  fit.  Let  a  receiver  be 
appointed.   (See  Coahe  y.  Gwyn,  S  Atk.  689.) 


Where  a  reference  has  been  made  to  appoint  a  receiver,  the  Court  will  not,  by  consent 
even  of  the  parties,  dispense  with  the  usual  security.  Hie  proper  course  is,  for  the 
parties  t>t  their  own  authority,  to  nominate  a  reoeiTar,  and  uien  to  apply  for  liberty 
lOT  him  to  act  without  security. 

In  this  ease  an  order  bad  been  made  for  the  appdntaient  of  a  receiver  of  a 
partnership  property. 

Mr.  Clumdless,  with  the  consent  of  all  the  parties  to  the  cause,  asked  that,  instead 

of  the  usual  recognicances,  the  bond  of  "The  British  Guarantee  Association," 
incorporated  by  the  9  &  10  Vict.  c.  ccolxxv.,  should  be  taken.  He  stated  that  all  the 
parties  were  satisfied  with  this  security,  but  that  it  had  become  necessary  to  apply  to 
tiie  Court,  in  consequence  of  the  doubt  as  to  whether  a  corporation  a^;regate  could 
enter  into  a  recognizance  from  the  necessity  of  appearing  personally,  ne  also  stated, 
that  the  security  of  this  company  was  accepted  in  the  Gwvemment  offices. 

[31]  Thb  Master  of  thk  Kolls,  having  referred  to  Uie  difference  of  remedy, 
in  the  case  of  tiie  security  proposed,  intimsted  his  opinion  tiiat  this  could  not  be 
done ;  Iwt  the  matter  stood  over. 


(1)  See  Jkmdo  v.  Dando,  1  Sim.  610;  Coster  v.  Coster^  1  Keen,  199;  ^euuU  v. 
SKeueU,  2  Hare,  164;  Dif/bif  v.  4  Hare,  444. 


[30]   Manners  v.  Furze.   Ifov.  11,  Dee.  1,  22,  1847. 
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Dec  1.  Mr.  Ghandless,  on  behalf  of  aU  parties,  who  were  tiie  absolute  owner*  of 

the  property,  now  asked,  that  a  receiver  might  be  appointed  without  giving  security. 
He  oited  Ridoui  r.  Earl  of  Flymouth  (1  Dick  68),  C<miUas  of  CtarUde  t.  Lord  BMy 
(2  Ambler,  599),  HibbeH  v.  Hibbert  (3  Mer.  681). 

The  Master  of  thk  Boli^  [Lord  Laogdale].  A  reference  having  been  made 
to  the  Master  to  appoint  a  receiver,  it  is  asked  that  he  may  be  appointed  without 
any  security  except  his  personal  recognizance.  I  am  of  opinion  that  this  cannot  be 
done.  It  is  said  that  the  parties  who  are  absolute  owners,  and  will  alone  be  subject 
to  any  loss  which  may  anse,  are  willing,  without  the  intervention  of  the  Court,  to 
name  a  receiver,  and  to  incur  the  risk ;  but  I  cannot  say  that  if  the  Courts  in  Uie 
ezeroite  of  its  authority,  had  to  select  a  receiver,  it  wul  dispense  with  the  naoal 
security. 

If  the  application  be  put  <m  this,  that  the  perstme  to  whom  the  pn^iert^  bekmgs 
are  desirous  of  having  the  property  collected  by  a  ntHuinee  oi  their  own  withtwt 
security,  that  may  possibly  be  done ;  but  I  will  think  of  it.  The  parties  may  do  this 
of  their  own  authority ;  we  know,  that  when  a  testator  appoints  «i  executor,  this 
Court  will  not  interfere  with  his  autiiority  merely  beoause  he  is  poor.  (See 
Howard  v.  Pa^a,  1  Madd.  142.) 

[32]  Dec.  22.  Thk  Masteh  of  the  Rolu  [Lord  Langdale].  An  order  was  made 
in  tb^  cause,  referring  it  to  the  Master  to  appoint  a  receiver ;  and  an  apjdieation  wss 
afterwards  made  to  the  Court  to  dispense  with  the  usual  security.  I  was  then,  as  I 
am  now,  of  opinion  that  security  under  those  circumstances  cannot  be  dispensed 
wi^ ;  the  Court  having  taken  on  itself,  aathoriby  over  the  parties^  to  order  a 
receiver  in  the  usual  way. 

I  suggested  that  if  the  parties  agreed  upon  a  receiver  to  be  appointed,  not  by 
authority  of  the  Court,  but  by  their  consent,  and  then  came  and  asked  that  fae  might 
act  without  giving  the  usual  security,  it  might  poedbly  be  done.  It  is  curious,  t£at 
on  a  reference  to  the  case  of  Iiido^t  v.  The  Marl  of  PlymMth,  in  the  registrar's  book,  it 
appears  that  such  was  the  very  course  there  pursued.  There  a  reference  had  been 
made  to  the  Master  to  appoint  a  receiver;  and,  notwithstanding  this,  the  parties 
came  afterwards,  and  proposed  that  a  certain  person  should  be  appointed  receiver  on 
his  own  recognizuice,  and  it  was  done.  I  am  willing  to  follow  that  authority,  if  the 
parties  think  proper,  independent  of  anything  in  the  Master's  office,  to  applythat  the 
receiver  appointed  by  themselves  shall  not  be  required  to  give  security,  lliey  will 
thus  obtain  their  object,  without  departing  from  the  usual  practice. 


[33]   BtTRLTON  V.  Carpenter.   Dec  22,  1847. 

A  party  having  gone  abroad  to  avoid  service  of  an  order  for  payment  into  Conr^ 
substituted  service  was  ordered  at  the  last  place  of  residence  and  on  her  solicitor. 

An  order  had  been  made  on  the  Defendant,  C.  Carpenter,  for  paymmt  of  a  nun 
of  money  into  Court,  and  for  production  of  doooments.   She  hsd  gone  abroad  to 

avoid  service. 

Mr.  Vance  moved  for  an  order  for  substituted  service  at  her  last  place  of  residence* 
and  on  her  solicitor.   He  oited  Faarrow  v.  Wh^  (1  Jac  &  W.  643)  as  to  the  form. 
1^  BIaster  of  the  Rolls  [Lord  Langdale]  made  the  wder. 


[33]    RUNDLE  v.  RUNDLB.    RUNDLE  V.  RUNDLE.    Dec  22,  1847. 

Where  two  suits  are  instituted  on  behalf  of  an  infant,  it  is  not  of  course,  when  one 
of  such  suits  is  in  the  paper  for  bearing,  to  refer  it  to  the  Master  to  ascertain 
which  of  the  two  suits  is  most  beneficial  for  the  infant. 

Two  suits  were  instituted  on  behalf  of  infants,  and  one  of  the  causes  being  in  the 
paper, 

Mr.  Melius  moved  for  a  reference  to  the  Master  to  ascertain  which  of  the  two 
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soita  it  was  lor  the  benefit  of  the  infants  should  be  wosecuted.  No  affidavit  was 
made  in  support  of  the  application,  but  he  contended  that,  although  such  a  reference 
was  not  nsoal  after  detune,  Tojfhr  v.  Oldium  (Jacol^  627),  yet  tiiat  before  decree 
[34  the  order  was  of  course,  on  the  mere  all^ation  ooansel,  thai  botli  soita  were 
tor  the  same  purpose ;  StiUwan  r.  SuUivem  (2  iSor.  40). 

Thi  Mastbb  of  thx  Bollb  [Lord  lAngdale]  refused  to  grant  the  application, 
thinking  that  such  an  order  was  not  <rf  ooorse  when  the  eanse  was  in  the  paper,  but 
most  be  auatainad  1^  merits. 

[94]  BUBCHILL  VL  GiLia.   Nov.  17,  19,  1847;  Jm.  20,  1848. 

A  party  proved  exhibits  by  two  witnesses.  Held,  that  he  was  not  on  that  account 
to  be  charged  with  the  costs ;  for  in  equity  such  a  proceeding  may  be  necessuy. 

Special  direction  to  Taxing  Master  to  see  whether  matter  had  been  improperly  intro- 
duced by  amendment  and  to  charge  the  PlaintifT  therewith. 

In  this  case  the  Court,  having  made  a  decree  for  the  Plaintifb, 

Mr.  Daniel,  for  the  Defendant,  submitted  that  the  ^aintjffs  onght  to  be  charged 
with  tiie  costs  <tf  proving  exhiUte  twiee,  a  course  of  proceeding  which,  he  submitted, 
^ras  perfectly  nnneoessaiy.   He  cited  BooOi  r.  JSoeth  (1  Beav.  13B). 

TBI  Uasikr  or  THB  Bou£  [Lord  Lan0)Ale].  In  eonaeqiienoe  of  the  mode  of 
examination  pursued  in  this  Court,  it  may  m  necessary  to  examine  two  witnewes  as 
to  one  point  I  hare  before  had  ooeaaion  to  consider  the  question  of  the  obsts  of  such 
a  proceeding,  and  found  n^self  unable  to  charge  the  parties  wi^  them. 

[30]  Jan.  20.  The  Master  of  the  Boli^  on  other  grounds,  gave  uo  costs  on 
either  side  as  to  the  evidence,  and,  amongst  other  things,  he  directed  the  Taxing 
Master  "  to  look  into  the  pleadings,  and  in  case  he  should  find  uiy  part  of  the 
amended  bill  to  have  been  improperly  introduced,  he  was  to  tax  the  costs  occasioned 
by  such  amen&nent,"  and  such  costs  were  to  be  borne  by  the  Plaintifis,  and  deducted 
fnnn  the  costs  payable  to  them  by  the  Defendants.  (Beg.  Lib.  1847,  A.  foL  413 ; 
and  aee  122d  Order  of  8th  May  1845.   Oid.  Can.  334.) 


[36]   DAT  V.  DAT.   Dm.  4,  1847 ;  Jon.  39,  1848. 

On  the  marria^  of  an  infant  feme,  a  settlement  was  made  of  funds  in  Court  to  which 
she  was  entitled.  On  her  attaining  twenty<one,  a  petition  was  presented  for  pay- 
ment to  the  trustees.  Held,  diat  mo  ctHumt  isi  the  lady  in  Court  or  by  wnnmisrion 
was  necessary. 

An  affidavit  was  sworn  before  a  Master  Extraordinary  in  Ireland,  appointed  under 
tAie  6  &  7  Vict.  c.  82.  Held,  that  it  was  not  necessary  to  verify  oy  affidavit  the 
faet  that  he  filled  that  chaiaoter. 

Marguet  8.  Saunders  was  entaUed  to  a  share  of  a  fond  in  Court.  In  Jnne  1846 
she,  being  an  infant,  intermarried  in  Dublin  with  J.  W.  0.  Richards,  and  a  marria^ 
settlement  was  executed  on  that  occasion  by  her,  her  father,  and  her  husband, 
whereby  the  real  estate  of  the  husband  was  settled ;  and  it  was  "  consented,  agreed 
upon,  and  declared,  between  and  by  the  parties  thereto,"  that,  upon  the  said 
Margaret  S.  blunders  attaining  twenty-one,  the  funds  to  which  she  was  entitled 
should  be  transferred  to  the  trustees  of  the  settlement,  upon  certain  trusts  for  herself, 
her  husband,  and  their  issue. 

On  the  16th  of  October  1847  she  attained  twentjKme,  and  a  petition  was  now 
presented  the  huslwnd,  wif^  [36]  and  trustees  Ua  payment  ot  the  fnnd  to  the 
trustees  npcm  tiie  trusts  <rf  the  settlement. 

Mr.  F.  S.  WilUams,  in  support  of  the  petition. 

lir.  Heathfield,  for  other  parties. 

The  Master  of  the  Bolls  [Lord  Langd^e]  thought  that  the  usual  oonaent  in 
Court  of  the  kdy  was  necessary ;  bat  she  oeing  resitunt  in  Dublin,  a  oommission 
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issued  to  examine  her  apart  from  her  husband,  whether  she  was  satisfied  wiUi  the 
settlement,  and  was  willing  and  desirous  that  the  same  should  be  earned  into  execu- 
tion, and  the  fund  transferred  to  the  trustees,  or  in  what  manner  and  for  what  purpose 
she  was  desirous  that  the  fund  should  be  transferred,  paid,  or  otherwise  dispond  of. 

Jan.  29.  The  lady  having  declared  herself  satufied  with  ^e  settlementi  and 
desirous  that  the  same  should  oe  oarried  into  execution^  the  fund  was  ordered  to  be 
paid  to  Ae  tmsteee. 

In  this  case  an  affidavit  was  sworn  before  a  Bfoster  ExtFaradinaiy  fxx  Ireland, 
appointed  by  the  6  &  7  Vict,  c  82 ;  and  a  question  was  made,  whether  it  was 
necessary  to  shew,  by  affidavit,  that  he  filled  that  character. 

Thi  Masthb  of  ths  Bolls  held  that  it  was  not  necessary. 


[37]   In  re  Baxter.   Nov.  11,  1847. 

An  order  of  course  requiring  a  solicitor  to  deliver  his  kuU  of  costs  within  fourteen 
days  not  bein^  obeyed,  the  next  order  isj  tliat  he  may  deliver  it  within  four  days 

or  stand  committed. 

An  order  of  course  had  been  made  that  two  st^'tors  riiould  within  a  fortnight 
after  notice  of  the  order  deliver  their  bill  of  costs. 

The  order  was  served  personally  in  July  1847,  but  no  bill  tA  oosta  had  been 

delivered. 

Mr.  Tripp,  on  behalf  of  the  client,  moved  that  the  solicitors  might,  within  four 
days  after  personal  service  of  the  order  now  to  be  made,  deliver  their  bill,  or  ia 
default  stand  committed  to  the  Queen's  prison. 

The  Master  of  the  Bolls  [Lord  Langdale]  said  that,  as  the  time  had  already 
been  limited,  the  client  was  entitled  to  the  fourday  order,  which  he  now  adno. 
(Beg.  Lib.  1847,  A.  foL  25.   See  10  Beav.  222,  451.   Seton  on  Decrees,  432.) 


[38]  Bahfton  v.  Bibchall.  Nov.  19»  20, 1847. 

A  Plaintiff  brought  an  action  of  ejeotanent  against  a  person  in  possession,  and  aftar- 
wards  filed  a  oiU  of  discovery  in  aid  of  the  action  and  to  restrain  the  Defendant 
from  setting  up  outstanding  terms.  By  the  death  of  the  Defendant,  the  suit 
abated  and  the  benefit  of  the  action  at  law  became  lost.  After  twenty  yean' 
adverse  possession,  the  Plaintiff  having  filed  a  bill  of  revivor,  a  demurrer  thereto 
was  allowed,  on  the  ground  that  no  effectual  proceeding  could  now  be  had  at  law, 
and  that  the  discovery  and  relief  sought  would,  therefore,  be  useless. 

The  Defendants  having  on  the  former  occasions  succeeded  on  their  plea  and 
demurrers,  the  Plaintiff  filed  a  third  bill  to  which  the  Defendants  again  demurred. 
(See  4  Beavan,  558,  5  Beavan,  67  and  330,  and  1  Phillips,  568.) 

The  present  bill  stated  as  follows  ^-That,  on  the  14th  of  May  1832,  raackbuni, 
the  assienee  of  Thomas  Standish,  exhibited  his  bill  in  this  Court  against  Frank  Hall 
Standish,  stating  that  Sir  Fruik  Standish  was,  at  bis  death,  seised  of  certain  property 
in  Lancashire;  that  he  died  on  the  15th  of  May  1812,  without  issue  and  intestate, 
leaving  Thomas  Standish  his  heir  at  law,  who  thereupon  became  entitled  to  the 
property ;  that,  on  the  death  of  Sir  Frank  Standish,  Frank  Hall  Standish  entered 
into  possession  of  the  property  without  having  any  title  thereto;  that,  in  1820, 
Thomas  Standish  took  the  benefit  of  the  Insolvent  Debtors  Act,  and  that  Blackburn, 
who  had  been  appointed  his  assignee,  had  caused  an  action  of  ejectment  to  be  com- 
menced for  recovering  the  property  which  was  then  pending,  and  that  Frank  Hall 
Standish  had  caused  bimself  to  be  made  a  Defendant  thereto ;  that  there  were  out- 
standing terms  and  leases  which  Frank  Hall  Standish  threatened  to  set  up,  and 
praying  a  discovery  and  an  injunction  to  restrain  the  Defendant  from  setting  up  the 
outBtaoding  tenns,  &c,  as  a  defence  to  tiie  said  action  of  ejectment. 

Hie  present  bill  then  stated  that  Frank  Hall  Standish  had  put  in  a  demurrer  to 
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soeh  tnll,  which  had  oerer  been  set  down  to  be  heard ;  and  it  then  stated,  by  [881 
way  of  sapplemflnt.  that^  before  any  fmiher  prooeedinn  had  been  taikeo  in  die  mm 
suit,  and  in  December  1840,  Fnmk  EUl  Standiah  dieoT  having  deviaed  the  property 
in  question  to  the  Defendants  Birehall  and  Woodwud,  upon  certain  trusts,  and 
subject  thereto  to  his  own  right  heirs. 

That  he  left  the  Defen^t  William  Standish  Carr  his  heir,  and  that  Birehall 
and  Woodward  and  Carr  had,  on  the  death  of  Frank  EaU  Standish,  entered  into 
poasession. 

That  Blackburn,  the  assignee,  having  died  in  March  1841,  the  Plaintiff  was,  in 
April  1841,  appointed  sole  assignee  of  Thomas  Standi^  and  as  such  had  become 
entitled  to  tiie  property.  The  bill  then  alleged,  that  the  original  suit  became  abated 
by  the  deaths  of  frank  Hall  Standish  and  jSackbum,  and  it  prayed  a  revivor  of  the 
suit,  and  that  the  Plaintiff  might  have  the  benefit  of  the  said  suit  and  proceedings, 
and  might  be  declared  entitlM  to  the  same  relief  against  the  Defendants  as  was 
prayed  by  the  original  bill  against  Frank  Hall  Standiu,  and  might  be  at  liberty  to 
aet  down  the  demurrer  for  argument. 

To  this  Inll  the  Defendants  Birehall,  Woodward,  and  Carr,  filed  general  demurrers 
for  want  of  equity. 

Mr.  Kindersley  and  Mr.  T.  H.  Hall,  for  the  Defendant  Carr,  and 

Mr.  Turner  and  Mr.  Elmsley,  for  the  Defendants  Birehall  and  Woodward,  in 
support  of  their  respective  demurrers,  argued,  that  by  the  present  bill,  the  Plaintiff 
claimed  the  assistance  of  the  Court  in  aid  of  some  proceeding  at  law ;  but  it  appeared 
that  there  were  no  means  [40]  of  making  it  available,  inasmuch  as  the  former  action 
of  ejectment  had  failed  by  the  abatements,  and  no  new  one  could  now  be  successfully 
brought,  the  Plaintiff's  right  having  been  extinguished  by  the  lapse  of  time  under 
the  statute  3  &  4  W.  4,  c  27,  s.  34. 

Mr.  Tiimey,  Mr.  Lewin,  ud  Mr.  J.  Johnson^  in  suj^rt  of  the  bill,  argued,  that 
the  preaent  Eointiff  was  entitled  to  have  the  original  suit  revived,  and  placed  in  the 
same  situation  as  it  was  at  the  time  of  the  abatements,  and  that  this  was  not  a  fitting 
occasion  to  discuss  the  legal  questions,  as  to  the  action  or  the  statute.  That  it  was 
not  dear  that  the  action  had  »>ne  at  law  {Thnutout  dem.  ISimer  v.  Grey,  2  Strange, 
1066),  for  the  present  Plaintiff  was,  by  the  statute  7  O.  4,  c.  57,  s.  26,  placed  in  the 
very  position  of  his  predecessor  Blackburn ;  and,  though  Frank  Hall  Standish  was 
deceased,  there  might  still  be  other  Co^efendants  living.  As  to  tiie  statute,  that 
there  were  many  existing  circumstances,  by  which  the  effect  of  tiio  statute  might  be 
defeated,  but  that  tJiis  was  matter  proper  for  the  considerataon  of  the  Court  of  law : 
Leigh  v.  lA^  (1  Simons,  349). 

They  also  cited  Ongot  v.  Moletworth  (2  Ves.  sen.  109),  Ihe  Earl  of  Ddcnune  v. 
Bnmw  (3  Bro.  G.  C.  633). 

Mr.  Kindersley,  in  rwly. 

Thi  Master  op  thk  Kolls  jlxntl  Langdalel.  The  bill  is  filed  for  disoorery,  and 
also  for  relief  in  aid  of  an  action  at  law:  and  my  understanding  of  the  practice 
certainly  is,  t^t,  if  in  such  a  bill  it  appears  that  the  Plaintiff  cannot  have  any  relief 
at  law;  the  bill  may  be  sncceasfnUy  demurred  ta  {Staeart  v.  Lord  Nvgrnt^  1 
Keen,  201.) 

[41]  The  oircufpstances  of  this  case  are  peculiar ;  and  if  the  Plaintiff  fails,  it  is  in 
consequence  of  the  great  laches  of  which  he  has  been  guilty :  and  the  interests  of 
justice  are  in  no  way  concerned  in  it  This  bill  is  filed  thirty-five  years  after  Thomas 
Standish  (through  whcmi  the  Plaintiff  ehunia)  acquired  his  right,  and  fifteen  years 
after  the  filing  en  the  original  InlL   That  is  the  state  of  things  with  respect  to  time. 

An  Mtempt  was  made  on  a  former  occasion  to  obtun  a  revivor,  and,  at  the  same 
time,  to  help  the  case  made  by  the  original  bill  by  additional  statements  and 
allegations,  and  a  demurrer  to  that  bill  was  allowed,  on  the  ground  that  it  attempted 
to  bring  forward  matter  in  aid  of  the  equity  claimed  by  the  original  bill,  pending 
a  demurrer  to  that  very  bill.  I  then  thought,  and  now  think,  that,  when  parties 
happen  to  die  pending  a  suit,  there  can  be  no  doubt  as  to  the  proper  course  of 
proceeding.  A  simple  bill  of  revivor  may  be  filed,  or  a  bill  of  revivor  accompanied 
by  so  much  snp^lemental  matter  as  may  be  necessary  to  shew  the  title  of  the  Plaintiff 
to  revive,  and  his  title  to  claim  the  benefit  ctf  a  revivor,  against  the  persons  whom  he 
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makes  Defendants.  I  apprehend  that  there  can  be  no  doubt^  that  so  mach  supple- 
mental matter  as  may  be  required  for  the  purpose  of  shewing  the  PlaintifPs  title  to 
revive,  and  also  his  title  to  revive  acainst  the  Defendants  to  his  new  bill,  is  allowed. 
This,  however,  is  quite  a  different  tmng  fnnn  bringing  forward  supplnnental  matter 
in  aid  of  the  equity  alleged  by  the  ordinal  bill,  and  tiiat  while  a  OMaonw  has  been 
put  in  to  that  ImL 

After  all  this  delay,  and  when  it  has  never  yet  been  made  to  spgmr  to  the  Court, 
whether  die  demurrer  to  the  original  bill  might  or  might  not  we  been  suft{C2}- 
tained,  this  bill  is  filed,  setting  forth,  upon  the  face  of  it,  circumstances  shewing  that 
the  Plaintiff  has  not  and  cannot  have  t^e  right  which  he  asks,  namely,  that  discovery 
and  relief  which  is  sought  by  the  ori^nal  bilL  What  ia  here  asked  is,  a  disooveiy 
and  relief  neoessarv  to  support  the  action  stated  in  the  original  bill.  That  action  is 
gone,  it  is  admitted  that  there  is  no  other  action  pending  and  the  etrcumataoces  an 
such  as  to  shew  that  no  other  action  can  now  be  sustained. 

Taking  the  statements  as  they  stand  upon  this  bill  of  revivor,  I  must  say,  that 
these  demurrers  have  been  properly  put  in  to  the  loll :  and  they  must  be  aUowed, 
with  coete. 


[4S]  /»  r$  Hackbill.  JVop.  18,  1847. 

An  agreement  was  signed  between  a  solicitor  and  his  clientSf  by  which  the  former 
was  to  take  a  sum  agreed  on,  in  full  of  all  demands.  An  order  of  course  after- 
wards obtained  for  the  taxation  of  his  bill  was  discharged  for  irregularity. 

An  irregular  order  for  taxation  may  be  waived,  but  it  must  be  done  in  eome  clear 
and  unequivocal  manner. 

This  was  a  motion  to  discAaige  an  order  obtained  as  of  eourse  for  the  taxation  of 

Mr.  Maokrill's  bill  of  costs. 

In  1845  Mr.  Maokrill  had  been  appointed  the  local  sdioitor  of  a  projected  railway 
from  Hull  to  Linooln.   In  1846  he  delivered  his  bill  of  coet^  which  nnderwmt  eon- 
aideroUe  discussion.   Meetings  took  "(daoe  between  him  and  tiie  finance  eommittee  oi 
the  company,  and  ultimately,  on  the  20th  of  November  1646,  an  agreement  was 
signed  by  the  four  members  of  the  oommittee  and  bv  Mr.  Mackrill,  by  which  it  was 
wreed  that  the  aggregate  charges  of  Mr.  Mackrill  should  be  aettied  at  £1763.   The  1 
above  aum  (subject  to  the  correction  of  any  errors  in  the  adding  up  of  the  bills)  to  j 
be  considered  as  in  full  of  all  demands  by  Mr.  Macktill  on  the  oom-ClSJ-mittee,  and  j 
the  balance  due,  after  allowing  the  balance  of  Mr.  Mackrill's  cash  account,  was  to  be 
paid  within  seven  days. 

The  cash  account  was  afterwards  delivered ;  but  the  committee  having  declined  to 
pay  the  amount  agreed  on,  Mr.  Maokrill  brought  his  action  at  law  against  the 
m«nbers  who  had  supied  tiie  agreemoit^  to  recover  the  balance. 

On  the  14th  <rf  Jnmo  1847  tne  four  members  obtained  ex  parte  a  common  order  of 
course  to  tax  Mr.  Mackrill's  bills^  and  to  stay  the  proceedings  in  the  action. 

Arrangements  were  made  for  attending  the  Tcunng  Master  on  the  17th,  which, 
on  the  apphoation  of  the  town  agent  of  Mr.  Mackrill,  was  postponed  until  the  26tb 
of  July,  when  it  was  again  postponed,  and  no  further  warrant  could  be  obtained 
before  the  Long  Vacation. 

In  the  affi^vit  in  opposition  it  was  sworn,  that  Mr.  Mackrill's  town  s^ut  bad 
stated,  that  though  the  order  was  irregular,  he  submitted  to  the  taxation.  This  was 
positively  denied  by  the  London  agent,  who  stated  that,  though  he  had  made  some 
arrangements  for  an  attendance  bwore  the  Master,  he  did  so  in  order  to  ycove  the 
agreement,  and  to  protest  against  the  Master's  prooeeding  in  the  taxation;  ud,  in 
the  event  of  his  deciding  to  proceed,  to  ask  for  a  poetponement  until  the  opuiiw  of 
ike  Court  had  been  taken. 

On  the  29th  of  October  1847  Mr.  Mackrill  gave  notice  of  motion  to  disohaige  the 
order  for  taxation,  which  was  now  brought  on. 

Mr.  Kindersley  and  Mr.  Glaase,  in  support  of  the  application,  argued,  that  tia 
order  for  taxation  was  irrfr{44[|-gular,  tiiere  bmng  an  existing  special  agreement  in 
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rai|iect  of  the  bill  of  coeU ;  and,  Betxmdly,  thM  then  had  been  no  w&iver.  They 
relied  on  an  unreported  case  of  the  Sarom  dt  Fguekknt  r.  Dawu.  (See  next  case,  p.  46.) 

Mr.  Turner,  ooHln^I  contended  that,  by  proceedings  on  the  order,  and  by  the 
ofMiduot  of  the  parties,  the  im^larity  (if  any)  had  been  mived. 

Thb  Mastib  or  thi  Bolls  [Lord  Langdale].  An  agreement  as  to  this  bill  of 
costs  having  been  entered  into  and  fMmally  signal  by  oertain  persons,  who  allege  at 
least  that  they  bare  andiority  to  bind  the  oompany,  and  that  agreement,  for  any- 
thing that  here  appears  to  the  contrary,  being  still  in  force,  an  order  of  course  is 
obtained  Ifx  taxation  of  the  same  bill.  I  conceive  this  to  have  been  wrong.  Such 
an  order  ought  not  to  have  been  obtained ;  and  if  an  application  had  been  immediately 
made,  it  would  certainly  have  been  dischuged. 

I  do  not  mean  to  say  that  such  an  irregular  order  may  not  be  waived ;  but  I 
think  it  should  be  waived  in  some  clear  and  unequivocal  manner,  so  as  to  iMve  no 
doubt  upon  the  mind  of  Uie  Court,  that  the  parties  intend  to  waive  it  I  believe 
there  have  been  cases  in  which  the  taxation  has  actually  commenced  before  the 
itr^ularity  of  the  order  has  been  discovered,  and  it  has  been  discharged  notwith- 
standing some  progress  has  been  made  in  tlia  taxation. 

Here,  perhaps,  it  was  imagined,  on  <me  nde,  that  there  had  been  a  distinct  verbal 
waiver;  tne  other  side  most  podtirely  denies  it.  I  cannot,  therefore,  come  to  the 
conclusion  that  there  was  a  waiver.  I  think  that,  [46]  if  there  was  a  waiver,  it 
ought  to  have  been  evidetaoed  in  a  much  more  formal  manner  than  appears  here. 
The  case,  therefore,  rests  entirely  upon  this :  whether  the  acquiescence  in  the 
appointments  for  the  purpose  of  proceeding  in  the  taxation  before  the  Master  is  to  be 
considered  as  amounting  to  a  waiver,    I  am  clearly  of  opinion  that  it  does  not. 

I  must  discharge  this  order  for  irregularity,  with  costs.  At  the  same  time  I  wish 
to  say  this :  that^  if  any  eoats  have  been  occasioned  1^  these  attempts  to  proceed 
before  the  Master,  my  opinion  is,  that  they  ought  to  be  set  <^  against  the  eosts  with 
which  the  Respondents  are  to  be  charged.  I  am  led  to  mention  this,  because  I  Uiink 
that  the  London  agent  of  the  solicitor  oujdit  not  to  have  kept  this  secret  in  his  own 
breast,  if  be  intraided  to  take  advuitage  tv  the  irre^ptlarity  of  the  order.  His  ri^ht, 
and  perha^  his  duty,  towards  his  client  clearly  entitled  him  to  take  the  objection ; 
but  he  should  not  have  proceeded  amlnguously  :  he  shoukl  have  said,  "  I  intend  to  go 
before  the  Master  upon  the  warrant,  out;  mind,  I  object  to  this  order  from  the 
beginning." 

I  do  not  say  a  party  is  bound  from  the  first  to  know  that  an  order  is  irregular, 
because  it  very  often  happens  that  the  objection  is  not  discovered  untal  the  order  has 
been  ivooeeded  upon ;  and  if  he  was  not  aware  of  the  irregularity,  I  should  not 
consider  it  objectionable  for  him  to  com|^n  of  the  order  afterwards.  There  ought 
to  be  a  foir  and  open  dealing,  and  a  party  ought  not  to  arrange  to  proceed  on  an 
OTder,  and  thm,  by  objecting  to  it^  to  take  the  otiier  side  by  suriwise.  If  a  party 
intends  to  object  to  an  order  for  Invgalarity,  he  ought  to  do  so  from  t^e  first 

[46]  De  Fbdcbxbxs  v.  Dawks,  /km  1, 1843. 

An  order,  obtained  ex  parte  vpoii  motieni  disehaiged,  on  account  of  the  suppression  of 
material  facts. 

Order  of  course  for  taxation  disehaiged  on  the  ground  of  the  suppression  of  an  all^ped 
previous  rrference  to  arbitration,  though  the  fact  was  disputML 

.  In  this  case  (reported,  on  other  points,  6  Beav.  110,  144)  Bfessrs.  Finniger  &  Co. 
had  been  employed  by  the  Defendants  as  tAuAr  solicitors,  and  the  amount  of  their 
Temnneration  having  come  under  discussion,  an  arxan^ment  was  oome  to  between  the 
parties  ^at  the  amount  should  be  left  to  the  determination  of  Mr.  Amory,  a  solioitor. 
Mr.  Amory  gave  as  his  opinion  that  £7000  would  be  a  fair  remuneration  to  the 
solicitors  for  their  services.  There  was,  however,  a  contest  between  the  Defendants 
and  Messrs.  Finniger,  whether,  under  the  agreement  between  them,  the  (^nion  or 
award  was  final  and  binding  on  the  Defendants. 

Hie  Defendants  afterwards  applied  expartet  by  nurfidii,  and  obtained  an  order  for 
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the  taxation  of  Heasn.  Finniger  &  Co. 'a  bills  of  costs  {  but  on  the  appHeati<»i,  no 
mention  was  made  of  the  reference  to  Mr.  Amo^. 

Mr.  PembintoD,  Mr.  Kindenley,  and  Mr.  Glasse,  now  moved  to  diai^iar^  the 
order  for  irregularity,  omtending  diat  it  had  been  obtained  on  a  aaj^maiiOD  of 
material  factL 

Mr.  Tinney,  Mr.  Borailly,  and  Mr.  Speed,  mM,  aigned  that  there  had  reaUr  been 
no  reference,  aiid  thai  all  that  had  been  done  was,  to  snlHnit  the  qnestion  <»  irhat 
oudit  to  be  paid  to  the  Drfendants'  solicitors  for  [47]  Uie  mere  opnion  of  Mr.  Amory, 
and  that  it  was  not  neoesaa^,  on  the  motion,  to  advert  to  this  circumstance. 

The  Master  of  thb  Kolls  [Lord  Langdale].  Some  toanaactitm  took  place 
between  the  parties,  the  result  of  which  was,  that  the  right  to  a  taxation  was  con- 
tested. Both  parties  were  entitled  to  have  this  matter  of  contest  adjudicated  on. 
In  tiiis  state  of  things,  however,  an  ez  parte  application  was  made  to  the  Court,  and 
the  facta  on  which  the  question  in  discussion  arose  were  suppressed.  I  think  that 
such  an  order  cannot  be  auatained. 

Lord  Cottenham  eatabliahed  the  role,  that  where  an  ex  parte  iniuncti<m  is  obtained 
upon  a  suppression  of  materiid  faots,  it  will  be  dissolved  on  that  gronnd  alone, 
auboc^h  it  might  appear,  on  aj^oatton  to  dissolve  it,  tiiat  tiiere  were  amide 
merits  to  sustain  it.  He  dissolved  the  injunction,  and  left  the  party  to  an  independoit 
application. 

The  same  rule  applies  to  this  cue,  and  tbe  <»der  most  be  discharged. 


[48]   /»  re  Moubiltan.   Joh.  IS,  18,  Ifonft  28,  1848. 

On  the  2l8t  of  July  the  Master  proceeded,  ex  parte,  in  a  taxation  in  the  absence  of  the 
client,  who  had  not  been  served  with  a  warrant  to  proceed  on  that  day.  A  warrant 
was  afterwards  regularly  served  for  the  31st  of  July,  subscribed  "  to  complete  the 
taxation."  The  client  did  not  attend ;  bot^  the  Master  being  inf<Nnned  of  the 
former  irreguhuity,  retaarad  so  mnoh  of  the  bills  as  had  been  taxed  on  the  2lBt. 
Held,  that  tne  dumt  not  having  attended  the  warrant  xA  the  31st,  oonld  not  set  up 
Ae  irregularity  (tf  the  21st. 

The  facts  of  this  case  are  aufficientiy  stated  in  the  judspnent 
The  case  was  argued  by  Mr.  Boupell,  Mr.  Turner,  and  Mr.  W.  T.  S.  Daniel. 
Thb  Master  or  the  Rolls  [Lord  Langdalel  This  is  the  petition  of  John  Curling, 
praying  that  all  proceedings  on  the  certificate  oi  Mr.  Baines,  the  Taxing  Master,  filra 
on  the  10th  day  of  August  1847,  may  be  stayed,  and  Uiat  certain  other  certificatee^ 
dated  the  26th  of  March,  the  12th  of  June,  and  the  10th  of  July,  and  also  the 
certificate  of  t^e  lOth  of  August  1847,  may  be  taken  off  the  file  and  annulled ;  or 
that  it  may  be  referred  to  one  of  the  Masters  to  tax  and  settle  the  bills  referred  to 
in  an  order  of  the  11th  of  March,  in  accordance  with  the  alle^tions  in  the  petiti(n, 
and  for  other  relief. 

The  Petitioner,  alleging  that  he  had  emj^c^ed  Mr.  Mourilyan  as  his  agent  in 
certain  nulway  business,  and  that  Mr.  Mourilyan  had  delivered  a  bill  of  fees  and  dis- 
bursements, containing  many  unreasonable  and  extravagant  charges,  and  that  such 
bills,  if  chargeable,  should  nave  been  charged  for  agency  business  only,  on  the  11th 
March  1847  obtained  an  order  for  the  taxation  of  tne  bills.  The  Master  has  taxed 
the  bills,  and  certified  the  sum  due  to  Mr.  Mourilyan  for  his  bills  and  the  costs  of 
taxation.  It  was  contended,  on  the  behalf  of  Mr.  Curling,  that  part  of  Mr.  Mourilyan's 
bills  were  [49]  improperly  and  irregularly  taxed,  and  in  the  absence  of  Mr.  Curling, 
who  had  no  opportunity  of  retaxing  them,  and  further,  that  Mr.  Curling  was,  in 
some  manner,  deprived  of  the  opportunity  of  establishing  by  affidavit  his  case,  that 
Mr.  Mourilyan  was  entitled  only  to  agency  costs.  I  am  w  opinion  ^at  Mr.  (^irfiog 
had  ample  opportunity  to  state  and  prove  his  case,  if  he  had  desired  it  and  fmperly 
attended  to  his  business.  The  question,  being  whether  solicitor's  costs  or  agent's 
costs  were  to  be  allowed,  must  have  arisen  very  early,  and  Mr.  Curling  was  not 
justified  in  waiting  tilt  the  bills  had  been  gone  through  before  he  brought  in  his  own 
case  and  evidence.   With  respect  to  the  charge  of  irregular  taxation  m  his  absenoe, 
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it  appears  that  prooeedingB  had  regularly  taken  plaoe  for  the  taxation  on  the  26Ui  and 
29th  of  June  and  the  20th  July.  Mr.  Mourilyao  attended  a  meeting  on  die  21flt  of 
July,  and  it  being  sworn  that  Mr.  Curling  bad  been  served,  ^e  Master  prooeeded  in 
hit  absenoe ;  bat  as  it  afterwards  appeared  that  the  warrant  intoided  tm  that  meeting 
(which  was  aenred  on  tiie  8th  July)  was  subswibed  for  Wednesday  next,  which  in 
truth  was  the  14th  and  not  the  21st  ot  July  which  was  meaptk  titers  can  be  no  doubt 
that  the  service  and  the  proceedings  at  that  meeting  were  irr^;ular  and  not  binding 
on  Mr.  Curling,  and  no  doubt  either*  that  if  Mr.  Cuning  had  brought  the  matter  pro- 
perly under  the  consideration  of  the  Master,  all  oosto  so  irregularly  taxed  would 
have  been  relaxed  at  his  instance,  and  he  might  have  procureid  the  correction  of 
any  error. 

But  on  the  23d  of  July  Mr.  Curling  received  a  warrant  on  leaving  the  costs  of 
common  law,  and  on  the  27th  had  notice  of  an  attendance  on  the  Masters  of  the  Court 
of  Queen's  Bench  to  tax  the  common  law  costs. 

fOO]  On  the  27th  of  July  Mr.  Curling  was  served  with  two  further  warrants,  one 
on  uaviDg  an  affidavit  with  Mr.  Baines,  w»  other  retnmable  on  tiie  31st  of  July,  and 
sabsmibea  "  to  oompleto  tiie  taxation  fd  tin  bills  of  costs." 

Bb.  Curlii^  repreaento  himself  to  have  been  greatiy  surprised  at  these  jirooeedings, 
and  he  informed  Mr.  Mourilyan,  that  he  had  been  served  witii  no  |ireviouB  wattant 
to  attend  after  the  20th  of  July.  The  nature  of  the  miateke  which  had  occurred 
occasioned  some  difficulty  in  tiie  explanation  of  it  Mr.  Mourilyan  could  not  easily 
believe,  that  such  a  mistake  as  that  which  had  occurred  had  reaUy  taken  place ;  but 
as  a  regular  attendance  was  appointed  for  the  31st,  Mr.  Curling  had  an  opportunity 
of  aettang  the  matter  right  It  was  his  interest  and  also  his  duty  to  attend  for  that 
purpose,  but  instead  of  t^at,  he  sent  Mr.  Stokee  to  inform  the  Master's  derk,  that 
thtte  had  been  no  warrant  for  an  attendance  on  the  2l8t,  and  he  is  careful  to  make  it 
known,  that  he  did  not  by  himself  or  his  clerk  attend  on  the  31st,  which  was  the  very 
thing  he  ought  to  have  done,  for  the  purpose  of  obtaining  the  relief  he  desired.  The 
warrant  for  tiie  meeting  of  the  Slst,  having  beoi  rcwularly  served,  was  attended  by 
Mr.  Mourilyan,  but  not  by  Mr.  Curling,  and  tiie  Master,  being  informed  of  the 
irr^iularity  of  the  wanaat  for  the  21st^  retaxed  so  much  of  the  bills  as  had  been 
taxra  on  the  21st  This  was  r^larly  done  on  tiie  Slst^  at  a  meeting  which  Mr. 
Curling  ought  to  have  attended.  It  was  argued  for  Mr.  Curling  that,  as  the  warrant 
for  that  meeting  was  subscribed  "  to  complete  the  taxation,"  he  was  misled  to  believe, 
that  the  Master  intended  to  proceed  on  the  footing  of  the  taxation  of  the  2Ut  of  July, 
siul  would  not  proceed  on  the  footing  of  the  taxation  of  the  20th  July  and  retax  the 
coste  which  had  beem  taxed  on  the  [61]  2l8t  of  July,  as  he  actually  did.  I  think  that 
there  is  notiiing  in  the  expression  "  to  complete  the  taxation  "  which  was  calculated 
to'mislead  Mr.  Corlii^  in  this  respect 

It  appears  to  me,  as  the  result  of  tiie  affidavit,  that  during  the  latter  portion  of 
these  prooeedings,  Bfr.  Curling,  thinking  that  he  had  discovered  some  irregularity  in 
the  oert^ftcates  as  to  time,  and  in  the  jurat  of  an  affidavit,  and  finding  that  there  had 
been  a  real  irregularity  in  the  procemings  of  the  21st  tk  July,  determined  to  avail 
himself  of  the  irregularities,  real  and  supposed,  to  delay  Mr.  Mourilyan,  and  that  with 
that  view,  he  neglected  to  take  the  obvious  means  before  him  to  procure  the  retaxation 
of  the  costs  irregularly  taxed  on  the  21flt  of  July,  in  the  expectation  that  by  such 
conduct  he  could  defeat  the  whole  proceedings;  and  this  petition  is,  accordingly, 
founded  on  the  allegation  of  such  irregularities,  without  the  charge  of  any  particular 
error.  Under  these  circumstances,  I  think  that  Mr.  Curling  is  not  entitied  to  any 
part  d  the  relief  which  he  prays,  and  that  he  must  pay  the  costs  of  this  petition.  I 
am,  however,  a  littie  apprehensive,  that  Mr.  Curling,  by  his  own  overnastuteness,  may, 
to  his  own  prejudice  have  thrown  away  the  opportunity,  which  he  had,  of  bringing 
forward  and  supporting  his  claim  to  be  charged  by  Mr.  Mourilyan  with  agency  coste 
oidy,  and  that  in  this  respect  he  may,  though  by  his  own  fault,  not  have  received  the 
justice  which  may  possibly  be  due  to  him ;  and  I  should  have  been  better  satisfied  if 
Mourilyan,  on  the  31st  July,  after  he  was  convinced  of  tiie  mistake  which  had  been 
made,  had  given  distinct  notice  to  Mr.  Curling,  that  the  costs  taxed  on  the  21st  Jul^ 
would  or  might  be  retaxed  on  the  31st  or  afterwards;  and  for  these  reasons,  I  will,  if 
Mr.  Curling  desires  it,  refer  it  to  the  Master  to  enquire  whether  Mr.  Mourilyan,  as 
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[62]  betweeD  hinueU  and  Mr.  Curling,  wm  entitled  to  ooeti  m  between  sdicitor  m 
attorney  and  client,  or  to  eoets  as  between  prinoipal  and  agent.  If  Mr.  Cariing  does 
not  deeire  tibii  enqnirjr,  I  diemiw  the  petition  with  eoets. 


[02]  BuoEANAN  tr.  Maun&   Monh  6,  1848. 

Demurrer  to  a  filed  hy  the  represent^ves  of  a  tnistee  Defendant^  who  had  died 
after  decree,  and  whoee  interest  nad  surrived  to  a  Go^efendant,  allowed  with  costs. 

A  suit  was  revived  after  decree  b^  the  representatives  of  a  Defendant.  Hold,  that  all 
the  other  Defendants  to  the  onginal  bul  were  neceasaiy  parties. 

This  was  a  demarrer  to  a  bill  of  vevivw,  and  Uie  oiroimutaooe^  aa  stated,  wm 

substantially  as  follows : — 

In  1831  George  Greenwar  exeonted  a  settlement,  whereby  he  oorenanted  to  pay 
W.  W.  Greenway  and  James  William  Buchanan  the  eum  of  £1000,  to  be  held  by  them 
on  certain  tousts. 

Geca^  Greenwajr  died  in  1636,  leaving  Jane  Greenway  his  executrix.  After  his 
deeease,  ootain  parties  named  MaUns  filed  Uieir  l»U  oa  behalf  of  titemeelves  and  all 
o^er  dbe  creditors  of  George  Greenway,  against  his  ezeeutrix,  and  W.  W.  Greenway 
and  J.  W.  Buchanan,  the  trustees  <tf  settlement,  seeking  to  obtain  payment  0f  the 
£1000.  The  bill,  in  addition  to  the  oiroumatanees  as  to  the  covenant,  alleged  that 
the  testator  carried  on  business  in  partnership  with  J.  W.  Buchanan,  and  tliAt  J.  W. 
Buchanan  was  indebted  to  the  teatator's  estate  in  respect  of  his  parbwrship  receipts. 
The  original  bill  prayed  for  the  usual  acoounts  of  the  testator's  debts  uid  estate,  wd, 
in  case  of  need,  an  account  of  the  partnership  transactions. 

£631  In  1841  a  decree  waa  made,  wherebv  the  right  of  the  trustees  to  the  XIOOO 
was  deelared,  tiie  usual  accounts  in  a  creditors  suit  were  directed  to  be  token,  and  the 
Master  was  to  enquire,  whether  any  other  proceedings  ought  to  be  tAan  against  (hm 
Ciaddock  or  any  other  persons,  in  respect  of  any  part  of  ue  teetatOT*!  estate  alleged 
to  hare  been  received  ay  them,  with  Uberty  to  state  special  circumstances. 

The  Plaintiffiij,  under  the  decree,  Uxk  in  intem^;BtDrie%  extending  to  eighty  f(4ics, 
for  the  examination  of  J.  W.  Buchanan  with  respect  to  the  paitoersbip  matters ;  these 
the  Master  disallowed,  and,  by  his  separate  report,  stated  his  <^nniai,  tiiat  a  tail 
should  be  filed  by  Jane  Greenway  against  J.  W.  Buchanan,  for  an  aoooont  Ot  the 
partnership  transactions.    This  report  was  afterwards  confirmed. 

In  December  1846  J.  W.  Buchanan  died,  leaving  his  co-trustee  surviving.  Bis 
will  was  |Hwed  bv  the  Flaintifi'  George  A.  Buchanan,  who  thereupon  filed  the  present 
bill  affiiinst  the  Fuuntifib  in  the  onginal  bill,  stating  that  the  original  stut  had  become 
abated,  but  that  the  Plaintiffs  thereto  had  Defected  and  refused  to  revive  Uie  ssme. 
The  bill  prayed  a  revivor,  and  that  the  Plaintiff  mifht  have  the  benefit  of  the  ssid 
suit  and  proceedings,  in  the  swne  manner  as  J.  W.  Buchanan  would  have  had,  if 
livi^. 

To  this  tull,  the  Defendants  put  in  a  demurrer  for  want  of  equity  and  for  want  (tf 

girties,  and  th^  alleged,  that  the  other  Defendants  to  the  onginal  Inll,  viz.,  Jane 
reenway  and  W.  W.  Greenway,  were  neceasary  parties  to  the  present  bill 
Mr.  Boupell  and  Mr.  Selwyn,  in  support  of  the  demurrer.  Thoueh,  upon  abate- 
ment after  decree,  a  De-[64]-fendant  may  file  a  bill  of  revivor  (Redesdiue,  79, 4th  ed.), 
yet  the  representativeB  of  a  deceased  Defendant  have  no  such  ri^ht,  unless  the  ri^t 
and  interest  of  such  deceased  Defendant  pass  to  his  representatives.  Here  W.  W. 
Greenway  and  J.  W.  Buchanan  were  made  parties  merely  as  trustees,  and  no  persoDsl 
decree  was  made  against  them.  The  whole  interest  of  J.  W.  Budianan,  therefore, 
survived  to  his  co-trustee,  and  is  already  reivesented  in  the  suit,  consequently  Ikt 
present  Plaintiff  has  no  sufficient  interest  to  support  this  bill.  As  to  the  costs  incnired, 
a  bOl  of  revivor  cannot  be  maintained  for  the  mere  purpose  <rf  obtaining  costs. 

SecMidly.  The  bill  is  d^ective  for  want  of  parties^  for  when  a  Defendant  revives, 
be  must,  in  all  cases,  make  all  the  toiginal  parties,  parties  to  the  bill  of  reviwv.  (Sse 
White  on  Supplement,  112.) 

Mr.  Turner  and  Mr.  J.  H.  Taylor,  in  support  ol  the  Inll  of  revivor.   The  original 
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lull  waa  filod  agaioat  J.  W.  Boohaoan,  not  as  trnatee  onl^i  bat  as  sarviTing  partner. 
It  ^yed  relief  in  respeot  of  tiie  partnership  transaetions,  which  were  made  the 
rabjeot  of  anqniiy  btfore  the  Master.  Thia  interest  did  not  soniv^  and  what  the 
partnership  aaeeti  have  been  recovered  in  the  second  suit  recommended  hy  the  Master, 
thsy  will  be  Iwon^t  into  the  first  for  adminiBtration.  There,  therefore,  remains  an 
interest  in  the  reivesentatiTe  of  J.  W.  Buchanan,  to  be  worked  oat  in  the  original 
suit,  and  which  is  sufficient  to  entide  him  to  revive  it. 

2dl7.  The  suit  has  on^  partially  abated  in  respect  to  J.  W.  Buchanan,  and  he  was 
in  contest  with  the  [JSS]  Plaintiffs  only ;  it  is,  thwefwe,  anneoessary  and  imivoper  to 
Ining  the  Co^efendants  before  the  Court 

Miy.  The  technical  rule  certainly  is,  that  costs  die  with  die  person  ;  but  if  that 
objection  be  allowed  to  prevail,  the  estate  of  J.  W.  Buehanan  wiW  lose  costs  to  the 
extent  of  £400,  whidi  he  has  improperly  and  vezatioosly  been  put  to. 

Thb  Mastkr  (V  thx  BoLis  p^OTd  umgdale].  lam  of  opinion  that  this  dttnorrer 
most  be  allowed.  If,  as  the  Plaintiff  r^esenta,  the  estate  of  Mr.  Buchanan  is  liable 
to  pay  considerable  costs  incnrred  in  the  original  suit,  I  am  very  smtv  for  it.  There 
may,  possibly,  be  some  just  sround  ior  complaint  in  that  respect ;  bat  I  am  anite 
sure  that  this  is  not  the  mode  which  ought  to  have  been  adq>ted  to  recover  those 
costs. 

It  appears,  from  the  statement  made  to  me,  that  Mr,  Buchanan  was  made  a  party 
to  this  creditors'  bill  as  a  co-trustee  with  another  Defendant.  In  his  character  of 
teustee,  nothmg  was  sought  to  be  recovered  from  him ;  but  the  object  of  the  suit  was 
to  recover  the  debt  due  upon  the  covenant  to  the  two  txtistees  from  the  testator's 
estate.  Mr.  Buchanan  died,  and  the  whole  of  bis  power  and  latist  survived,  and 
inasmuch  as  the  original  lull  sought  to  ohane  him  with  nodiing  in  respeot  of  tAat 
iansteesh:^  I  think  that  his  representative  mKl  no  jnst  ground  for  filing  a  bill  of 
revivor. 

An  attempt  appears  to  have  been  made  by  the  original  bill  to  charge  Mr. 
Buchanan  in  respect  of  the  partnership  between  bim  and  the  testator;  Tor  the 
ori-r66}*ginal  bill  stated,  that  there  was  a  considerable  sum  of  money  due  and  owing 
to  the  partnership  from  Buchanan,  and  the  biU  prayed  relid  in  that  respect.  But 
when  the  cause  came  on  to  be  heard,  do  decree  waa  made  as  to  the  partnership 
matter.  Belief  in  respect  of  the  partnership  matters  was  distinctly  prayed  by  the 
bill,  and  being  wholly  omitted  from  the  decree,  I  apprehend,  that,  according  to  the 
ordinary  rule  and  practice  of  the  Court,  the  matter  foiled  and  could  not  be  afterwards 
revived.    (Passingnam  v.  Sherbom,  9  Beav.  432.) 

It  ia  then  said,  that  there  is  something  peculiar  in  this  decree  referring  to  this 
voir  matter ;  for  there  was  a  direction  that  the  Master  should  enquire  whether  any, 
and  what  proceeding  ought  to  be  taken  uunst  Craddock  '(who  was  a  person  from 
whom  something  was  considered  to  be  cme),  and  any  other  person  or  persons,  in 
respect  of  such  part  of  tiie  said  testator's  estate,  as  was  dleged  to  have  beui  received 
by  them,  or  on  the  account  of  the  Defendant  Jane  Greenway,  and  by  whom,  and  the 
Master  was  to  be  at  liberty  to  state  any  circumstances  specially. 

I  confess  that  reading  that  passage  alone,  I  should  not  have  conceived  that  it 
related  to  the  partnership  accounts.  It  seems  to  me  only  to  relate  to  persons  who 
might  have  been  indebted  in  the  same  way  Craddock  was.  However,  the  Plaintiffs 
in  the  original  suit  considered  it  otherwise,  and  after  the  decree  bad  been  taken  into 
the  Master's  office,  they  sought  to  charge  Buchanan  upon  the  partnership  matters, 
and  they  exhibited  extremely  long  interrogatories  for  the  purpose  of  getting  from  him 
the  materials  for  taking  a  partnership  account.  The  Master  refused  to  do  tba^  and 
di»{S7]-sllowed  tiie  interrogatories,  and  the  Plaintiffs,  therefore,  failed  in  that  attempt. 
li  James  W,  Ruhaaan  waa  improperly  put  to  costs  in  that  respect^  I  can  only  say  I 
rc^pret  it,  and  I  wish  tiiey  could,  in  some  way  or  other,  be  recovered.  The  Plaintiffs 
having  sought  in  vain  to  nave  the  partnership  accounts  taken  under  that  enquiry  and 
having  failed,  the  Master  made  a  report,  which  found,  that  an  account  of  the  partner- 
ship ought  to  be  sought  against  Buchanan  in  a  separate  bill ;  after  some  consideration 
and  discussion  the  report  was  confirmed;  and  leave  waa  given  to  the  Plaintiffs  to  file 
a  bill  to  take  that  partnership  account.  The  result  therefore  was,  that  the  partner- 
ship accoants  were  not  to  be  takui  in  this,  but  in  another  suit. 

R.  m.— 24 
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It  is  then  said,  that  the  other  mit  being  to  increase  the  aasetc  to  he  adminiatered 
in  this  suit,  many  ciroumstanoea  in  vhioh  ^ichanaD  is  intereated  will  still  have  to  be 
taken  into  o(»uida«tion.  As  for  at  the  proposition  goes,  I  agree ;  hot  tiiey  are  to  be 
taken  into  oonaSderation  for  the  purpose  of  opposing  Hr.  Buchanan,  and  to  make  good 
a  cUum  against  him.  Where,  under  a  doCTee,  an  enquiry  is  directed  belon  ilie  Master, 
or  proceedings  are  o^ered  to  be  taken  against  a  party,  it  has  nerer  been  imaged, 
tiiat  the  Defendant  in  those  proceedings,  even  though  a  party  to  the  original  suit,  has 
audi  an  interest  in  it,  that  he  or  his  representatives  can  come  here  to  have  that  interest 
protected.    I  think  therefore  that  that  argument  fails. 

There  is  another  objection,  namely,  as  to  parties ;  and  I  most  own  that  I  think  it 
decisive.  When  a  party  dies,  and  in  consequence,  there  is  what  is  called  a  partial 
abatement  of  the  suit ;  if  the  Plaintiff,  who  is  ohai^ged  with  the  duty  of  bringii^  all 
necessary  parties  before  the  Court,  revives  the  suit  against  the  represent-[66]-atives  d 
the  deceased  party,  it  may  not  be,  and  in  most  oases  is  not  considered  necessary  to 
mate  all  the  original  Defendants  parties.  But  where  the  revivor  is  eflfoctad  by  the 
interposition  of  the  Defendant,  to  whom  all  tiie  odier  Defmdants  in  tlia  eaose  may 
be  sbnngers,  I  apprehend  it  is  not  ao ;  and  a  Defwidant  coning  to  revive  in  that  wij, 
is  bound  to  shew  to  the  otiser  De^idants  tiiat  he  is  doing  what  is  i^ght.  The 
rule  has  been  stated  to  be,  that  when  the  revivor  is  by  a  I^endant^  all  the  other 
Defendants  must  be  parties.  I  do  not  biow  tiiat  that  nue  ajqdiesm  all  caaaa ;  bat  I 
thiok  it  is  appUoable  to  the  present. 

On  both  these  grounds,  I  think  the  demurrer  must  be  allowed  with  costs.  If  the 
result  will  be  as  stated,  I  regret  it :  it  may  be  one  of  those  cases  in  which  the  repre- 
sentatives of  a  party  dying  after  many  vexatious  prooeedii^  faav6  no  means  ol 
recovering  Uie  costs. 


[58]  Buchanan  ik  Obhemwat.  Mcrth  21, 1648. 
[S.  C.  13  Bear.  366.] 

In  a  suit  for  foreclosure,  a  party  interested  in  the  equity  of  redemption  disclaimed 
and  stated,  he  did  not,  and  never  did,  claim  any  interest  The  bill  being  brought 
to  a  bearing :   Held,  that  he  was  not  entitled  to  his  costs. 

In  1845  G^rge  Green  way  mortgaged  a  property  to  Buehanaa.  Buchanan  filed  a 
bill  of  foreclosure,  in  which  a  decree  was  made  in  1846 ;  but  before  the  foreclosure 
had  been  completed,  Greenway  died,  having  devised  Ae  estate  to  Juie  Greenway, 
who  aftenraroB  died,  having  devised  the  estate  in  trust  as  to  one  moiety  »r 
Cassandra  Shaw. 

A  Inll  was  filed  to  revive  the  suit  against  Cassandra  Shaw  and  her  husbaad. 
They  put  in  an  answer  and  disclaimer,  whereby  tiiey  disclaimed  all  li^^  title,  and 
interest,  and  stated,  tJiey  did  not  and  never  did  claim  any  interest  in  tiie  m»t- 
gaged  jnrenuBea. 

The  cause  was  brought  to  a  hearing. 

Mr.  Turner  and  Mr.  J.  H.  Taylor,  for  the  Plaintiffs. 

Mr.  Walpole,  for  the  disclaiming  Defendants,  asked  for  their  costs.  He  added  that 
some  steps  ought  to  hare  been  taken  before  filing  the  second  bill,  to  ascertain  whether 
the  devisees  set  up  any  claim  to  or  interest  in  the  property. 

Mr.  Eoupell  and  Mr.  Selwyn,  for  other  Defendants. 

Oabriel  v.  Sturgis  (5  Hare,  97),  and  Grigg  v.  Sturgis  (lb,  93)  were  cited. 

Tax  Mastkr  of  the  Bolls  [Lord  lisngdale].  I  cannot  give  these  Defendants 
their  costs.  Dismiss  the  bill  against  them  without  costs.  (See  also  CKiwn  v.  Nieolt  9 
Beavan,  403,  and  Ohrfy  v.  JsMbSu^  1  De  O.  &  S.  643.) 
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[69]  Penbuddook  «.  Hajocond.  Dee.  1,  1847. 
Privilege  as  to  cases  and  opisions  aoieriOT  to  aay  litigatioD. 

A  Defendant,  by  Ma  answer,  stated,  that  he  was  advisied  that  the  cases  and  opinions 
stated  in  the  sohedule,  were  priTileeed.  Held,  ^t  tht  privilege  was  sot  suffi- 
ciently sbewD  \iY  answer ;  bat  aberty  was  given  to  supply  the  omisrion  by 
affidavit. 

The  bill  was  filed  in  1847,  to  establish  as  against  the  Befendaiits  certain  all^;ed 
rights  of  the  Plaintiff  upon  real  estate  devised      a  will  in  1769. 

[60]  The  Defendant,  Thomas  Mitchell,  admitted  the  possession  of  eertun  doon- 
ments,  and  said  "^t  he  was  advised  that  the  several  cases  «id  opinions  mentioned 
in  the  sebedule  were  privileged,  and  that  he  ought  not  to  be  obliged  to  produoe  the 
same,  and  be  claimed  the  benefit  of  sneb  privilege." 

The  schedule  contained  the  following  passage : — "  1840,  Case  with  Mr.  Erie's 
opinion  thereon.  3d  January  1845,  Case  with  Mr.  Hanbury  Jones's  oinnion  thereon. 
31st  January  1845,  Case  with  Mr.  Brodie's  opinion  thereon.** 

Mr.  Turner,  Mr.  J.  Baily,  and  Mr.  Humphry,  who  moved  for  the  production  of 
documents,  stated,  that  the  litigation  arose  m  1845.  They  asked  for  the  production 
of  the  cases  and  o^nions  which  were  rcBpeotively  submitted  and  taken  prior  to  the 
present  litigation. 

Mr.  F.  Webb,  amtr^.  It  is  immaterial  whether  the  cases  and  opinions  have  any 
eoDDexion  with  the  present  Htigatioo  or  not ;  or  whether  they  were  anterior  or  sabse- 
qooat  to  the  present  litigation,  for,  according  to  the  more  recent  deeisions,  they  are 
privileged. 

Km^  V.  Marqaets  of  WaUrford  (2  Yoa  &  Col.  (Exch.),  22),  ConJk  t.  OorporaUm  oj 
LmUm  <1  You.  ft  Col.  (C.  CX  631),  Barring  v.  Cy>ery{\  Phil  91),  Holnusy.  BaMeif 
WM.  476),  Reeee  v.  Trye  (9  Beavan,  316),  FligU  v.  JtoUnsm  (8  Beavan,  22),  Storey  v. 
Lord  Qtorge  Lennox  {1  Myl.  &  Cr.  525,  686),  Bwabary  v.  Bvnbfwry  (1  Bcav.  318),  were 
cited. 

[61]  Thb  Master  of  the  Bolls  [Lord  Langdale].  It  is  clear  acc(»<ding  to  the 
recent  decisions  in  the  Court  above,  that  communications  between  a  man  and  nis  pro- 
fessimial  adviser  are  privileged,  though  they  may  not  have  taken  place  in  oontem- 
jdation  of  a  litigation  which  has  afterwards  arisen.  I  am  anxious  to  adhere  as  strictly 
as  possible  to  the  rule  laid  down  by  the  Court  above ;  and  I  think  I  must  refuse  that 
part  of  the  motion. 

My  opinion  is,  tdliat  the  answer  does  not  strictly  bring  the  case  and  opinion  within 
tile  rule  of  confidential  communications :  for  it  is  not  every  communicaMon  widi  a 
pnrfeasional  man  which  is  privileged ;  and  here  t^e  Defendant  merely  says,  that  he  is 
advised  tiiat  they  are  privileged.  If  therefore  the  Plaintiff  requires  it,  the  Defendant 
must  file  an  affidavit  to  shew  t^at  they  are  privileged. 

Take  the  order,  except  as  to  the  cases  and  opinions. 

[61]   Dolly  e.  Cbalun.   Jan.  11,  1848. 

A  Defendant  pat  in  an  insufficient  answer,  and  the  Plaintiff  obtained  an  order,  of 
coarse,  to  am«id,  and  tiiat  the  Defendant  might  answer  the  amendments  and  excep- 
tions together.  No  amendment  was  made  within  fourteen  days.  Held,  that  a 
second  order  to  amend  could  not  be  obtained,  ez  parte. 

Tbe  Defendant  having  filed  his  answer,  the  Plaintiff  took  ezoeptions  thereto,  and 
on  the  lltii  of  December  the  Plaintiff  obtained  an  order  of  course  to  amend  his  bill, 
uid  that  the  Defendant  should  answer  [^  the  exceptions  and  amendments  together. 
Under  the  16th  Order  of  May  1846,  article  34  (Ordines  Can.  287),  the  amenmnents 
are  to  be  made  within  fourteen  days  after  the  date  of  the  order,  or  otherwise  the  order 
becomes  void.  The  fourteen  days  expired  before  the  amendments  had  been  made, 
whereupon  the  Plaintiff  api^ed  to  tbe  Secretary  of  the  Bolls  for  a  second  order  to 
amend,  which  was  refused. 


Digitized  by 


740 


THE  ATTORNBT-GENERAL  V.  GAINS 


UBUT.CL 


Mr.  Hallett  now  applied  ex  park  for  the  order  to  amend.  He  u-gued  that  a  second 
order  to  amend  might  b^ore  answer  (as  in  the  present  case  where  the  answer  had 
been  found  insufBoient),  be  obtained  as  of  course.  Me  relied  on  the  oases  of  Mat^iaM 
V.  SuUett  (1  Buss.  &  MyL  324),  aod  BM  t.  Htutkr  (lb.  325),  dMided  on  the  eoutnic- 
tion  of  the  18th  Order  of  April  1828  (Ordines  Can.  8,  n.),  and  he  referred  to  Uie  64th 
and  roth  Orders  of  May  1846  (lb.  pp.  308,  309). 

Thk  Mastcr  of  thk  Kolls  [Lord  Langdale]  refused  the  motion.  He  thoo^t 
that  the  Plaintiff  ought  to  have  applied  before  the  expiration  of  the  fourteen  days  to 
enlarge  the  time ;  and  that  a  special  application  upon  notice  was  now  neoessaiy ;  foct 
otherwise,  he  observed,  a  Plaintiff  mi^t  go  on  unrading  for  ever. 

[63]  Thb  ATTOBNxr-GsNXBJU.  p.  Oains.  Jem.  IS,  1848. 
[S.  G.  12  Jnr.  275.] 

An  old  tenant  from  year  to  year  of  charity  lands  had,  by  an  ouday  of  capital, 
greatly  enhanced  its  value.    The  old  tenant  and  A.  B.  were  both  willing  to  take  a 
lease  at  a  rent  exceeding  the  value  ;  but  Uie  rent  offered  by  A.  B.  was  uie  laigest 
The  Court  held  dut^  notwithstanding  the  fair  claims  of  the  old  tenant,  the  benefit 

.  to  the  charity  must  be  regarded ;  and  that  A.  6.'s  offer  ought  to  be  accepted,  if  the 
excess  of  the  rent  offered  b^  him  exceeded  the  amount  of  compepsa^n  to  which 
the  tenant  was  equitably  enbtled  on  being  turned  out. 

Beference,  under  the  oircnmstanoes,  directed,  to  ascertain  whether  any  and  what 
compensation  ought  to  be  paid  to  an  outgoing  tenant  from  year  to  year,  far  hu 
outlay  of  capital  on  charity  lands. 

In  this  case,  it  was  referred  to  the  Master  to  inquire  whether  it  would  be  for  the 
benefit  of  the  charity,  that  the  lands  should  be  let  on  lease  for  twen^-one  yean,  aod 
he  was  at  liberty  to  receive  proposals  for  that  purpose,  and  settle  and  apfffove  of  the 
terms  and  conditions  of  such  lease. 

*  Mr.  Lacey  had,  for  a  number  of  years  (Notk. — Stated,  in  argument^  to  have  been 
thirty  years),  been  tenant  from  year  to  year  of  part  of  the  {ffoperty,  and  it  was  stated 
that  he  hacC  by  outlay  of  capital  and  superior  skill  in  the  cultivation  of  the  lands 
held  by  him,  greatly  enhanced  the  value  of  the  properfy.  He  proposed,  before  the 
Master,  to  take  a  lease  for  twenty-one  years  of  about  utrty-five  acres,  at  a  rent  of  ^148. 
This  part  had  been  previously  valued  at  JC121  a  year.  Mr.  Packe,  a  gentleman  lead- 
ing in  the  neighbourbood,  to  whom  the  property  was  valuable  on  account  of  the  game 
then  offered  £188  a  year.  Lacey  afterwards  offered  X188,  10s.,  and  thereupon 
increased  his  offer  to  £220,  and  the  Master  approved  of  the  proposal. 

The  trustees  presented  a  petition  to  confirm  the  report,  and  the  Attomey-G^eiwral 
presented  a  cross-petition  stating  as  follows  :~Tbat  the  lease  proposed  would 
determine  the  tenancy  of  Lace^,  whereby  he  [64]  would  be  defrautud  of  the  rdue 
of  his  outlay,  expended  in  the  improvement  of  the  property  held  by  him,  and  would 
also  be  det^^ental  to  the  interests  of  the  charity,  inasmndi  as  so  great  an  act  of 
injustice  would  necessarily  prevent  any  other  tenant  from  proposing  to  accept  a 
lease. 

That  the  prospect  of  being  turned  out  of  possession  would  prevent  any  annual 
tenants  from  expending  any  considerable  sum  in  improving  the  property  held  by  them, 
and  from  using  artificial  manures  and  cultivating  the  lands  hwl  by  them,  according 
to  the  most  approved  modes  of  husbandry. 

That  the  income  of  the  charity  must  necessarily  continue  precarious  aod  flnctoatioft 
instead  of  certain,  as  it  would  be,  in  case  it  was  all  let  on  lease. 

That  if  the  tenancy  of  Lacey  was  determined,  compensation  ought  to  be  made  to 
him  for  extraordinary  outlay  and  improvement  of  the  property  held  by  him,  and 
which  outlay  tiie  Attorney-General  had  been  informed  would  not  have  been  incurred, 
had  Lacey  supposed  that  bis  tenancy  would  be  determined.  It  appeared  by  affidavit 
that  this  would  amount  to  £7  an  acre  beyond  the  ordinary  tenant  rij^t. 

The  Attomey-Oeneral  also  stated,  that  under  the  circumstances  aforesaid,  he 
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ixHioeiTttd,  tiiat  the  Bfuter  ought  not  to  have  approved  of  theprc^OMd  laaa«  to  Paoke, 
and  be  prayed  liberty  to  file  an  exception  to  the  report^  or  that  it  might  be  referred 
back  to  the  Master  to  inquire  and  state  to  tiie  Courts  whether  it  would  be  fit  and 
proper  that  any  and  what  allowance  should  be  made  to  Lacey,  by  reason  <A  tjie 
extraordinary  outlay  or  improvement  of  the  property  held  by  him,  and  if,  [66]  having 
regard  to  the  som  which  ne  might  find  ought  to  be  allowed  to  Lacey,  it  would  be 
proper  that  the  lease  should  be  «^ted  to  Facke. 

Mr.  Horace  Twiss  and  Mr.  Sunt,  in  support  of  the  petition,  argued  that  this  was 
not  a  mere  question  of  figures,  and  that  trustees  of  chanty  property  ought  to  imitate 
individual  landlords  in  a  prudent  course  of  managunent  of  t^e  property,  and  should^ 
by  encouraging  eood  and  im^Roving  tenants,  seeore  the  valne  of  the  propertyi  and  an 
income  liable  to  Tees  fluctuation. 

That  an  old  tenant  who  offered  to  give  the  full  value  of  the  property,  and  had  greatly 
improved  it,  ou^t  not  to  be  disturbed  in  his  posseasioi^  merely  Mcause  a  ri^  neigh- 
boor  was  desirous  of  obtaining  possession  oi  the  charity  land  for  other  objects ;  and 
that  interfering  with  old  tenants  would  cause  terror  in  the  other  tenants  of  olwrity 
property,  and  prevent  their  making  any  outlay  for  die  permanent  bcmefit  of  the  land, 
which,  m  the  present  improved  state  of  agriocutiual  knowledge^  was  so  neoeasuy  and 
desirable. 

Mr.  Willoook,  for  the  trustees,  argued  that  the  |noperty  ought  to  be  let  to  the 
tenant  who  offered  the  best  rent,  where  there  was  no  suggestion  that  it  would  not  be 
properly  cultivated  and  managed. 

Mr.  Twiss,  in  reply. 

The  Mabteb  of  the  Roli^  [Lord  Lanedale].  The  difficulty  I  feel  is,  whether 
I  ought  to  confirm  the  report,  or  have  aome  mrther  information  as  to  the  question  of 
compensation. 

Here  two  parties  attach  a  particular  value  to  this  spot  of  land,  for  reaaona 
which  It  is  unnecessary  to  investigate,  and  they  are  both  willine  to  give  a  rent 
exceeding  its  value.  It  would  require  some  strong  reason  to  induce  me  to  think 
that  tiie  charity  ought  not  to  have  ^e  benefit  of  the  increased  income  so  offered,  in  a 
case  where  nothing  has  been  alleged  as  to  the  inability  of  the  party  to  pay  the  rent, 
or  as  to  the  likelihood  of  his  abusiDG;  the  land.  It  is  not  alleged,  that  Mr.  Packe  will 
not  be  just  as  eood  a  tenant  as  Mr,  Lacey  is.  That  being  the  case,  the  pecuniary 
benefit  to  the  charity  is  cle^r.  But  then  it  is  said,  with  a  great  deal  of  plausibility, 
that  Mr.  Lacey  has  managed  this  land  so  well,  tJiat,  though  merely  a  tenant  from 
year  to  ^ear,  he  may  be  entitled  to  some  compensation  for  the  permanent  and 
effective  improvements  which  he  has  made ;  and  that  the  charity  cannot  have  the 
benefit  of  Mr.  Paoke'a  offer,  except  witii  a  deduction  to  arise  from  the  compensation 
due  to  Mr.  Lacey.  Looking,  however,  at  the  auma  atated,  I  do  not  t^ink  it  at  all 
probable  tAat  the  amount  ci  Mr.  Laoey'a  compenaation,  whatever  it  may  be  and 
aupposing  him  to  be  entitled  to  it,  would  equal  the  inoreaae  of  rent  oflbred  by  Mr. 
Packe.  At  the  same  time,  if  there  is  any  such  probalnlity,  I  should  be  scnry  to 
exclude  it  from  the  consideration  of  the  Master. 

I  am  disposed  to  refer  it  to  the  Master  to  inquire  whether  Mr.  Laoey  is  entitled 
to  any  compensation  for  the  permanent  improvements  he  has  made  to  the  value  of 
the  land,  and  then  to  let  him  review  his  report,  taking  that  compensation  into  con- 
sideration. The  report  will  not  be  altered  if  he  should  find  that  the  compensation 
would  be  of  less  value  than  the  increased  rent 

I  think  that  the  charity  ought  not  to  be  deprived  of  the  benefit  to  be  derived  from 
the  increased  rent  oSiBred  [671  by  a  tenant  to  whom  there  is  no  sort  of  objection.  It 
is  said  diat  tiie  government  of  cliarity  property  requires  a  general  syatem  oi  liberality ; 
but  tiie  Court  cannot  be  liberal  and  ^[enerons,  when  its  business  ia  to  look  to  the 
increase  of  the  charity  inoome,  U  such  increase  can  be  fairiy  obtained  upon  \eg^  and 
proper  grounds.  I  believe  no  such  system  of  liberality  as  has  been  adverted  to  has 
been  adopted  with  regard  to  charity  property,  which  ought  indeed  to  be  governed 
justly  and  fairly,  and  very  much  in  the  usual  way,  by  the  individual  trustees  who 
have  the  management  of  it,  and  I  think  it  would  be  difficult  to  establish  any  such 
general  rule  as  has  been  supposed.  We  must  look  to  each  particular  case^  and  in  this 
ease,  notiiing  is  said  of  any  danger  of  loss,  or  any  prospect  of  the  land  being  abused. 
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Mr.  Twiss  admitted  that  the  compenaation  most  be  leas  than  the  increase  of  rent. 
The  MAflrriR  of  the  Bolub.   Then  confirm  the  report,  and  refer  it  back  to  the 
Master  to  inqoire  whether  Mr.  Laoey  is  entitled  to  any  and  what  oompnuation. 


[67]  Newton  v.  Ricketts.  Jan.  21,  Feb.  8, 1848. 

A  party  to  whom  costs  are  awarded  may  proceed  in  the  taxation,  notwithstanding  be 
may  be  in  contempt. 

On  the  30th  of  July  1847  a  motion  made  by  the  Plaintiff  was  refused  with  costs 
(10  Beavan,  525),  and  the  order  was  affirmed  by  the  Lord  Chancellor,  on  the  5th  of 
August. 

On  the  9th  of  November  the  Plaintiff  caused  an  attachment  to  be  issued  against 
the  Defendants.  The  [68]  Defendants^  being  thus  in  contempt,  obtained,  on  the  10th 
of  November,  warrants  firom  the  Master  to  proeeed  in  the  taxaticm  of  the  costs 
payable  to  the  Plaintiff.  The  taxation  was  proceeded  in  on  the  16th  <rf  November, 
and  on  the  19th  of  November  l^e  Master  made  his  certificate. 

It  was  now  moved,  on  behalf  of  the  Plaintiff,  amongst  many  other  things,  that  die 
certificate  of  the  Taxing  Master  might  be  set  aade,  ana  a  new  taxation  take  place,  oa 
the  ground  that  the  proceeding  had  taken  place  while  the  Defendants  were  in 
contempt. 

Mr.  Kindersley  and  Mr.  W.  Cooper,  in  support  of  the  motion,  argued,  that  it  was 
not  competent  for  l^e  Defendants  to        an  active  step  in  the  cause  while  in 

contempt. 

Mr.  Boupell  and  Mr.  T.  H.  Hall,  eauMi. 
Mr.  Elinaersley,  in  reply. 

mison  V.  Boies  (3  Myl.  &  Or.  197),  Oreen  r.  Qrem  (1  C.  P.  Cooper  {t.  Cot)  206), 
Midietts  V.  Monmnj^  (7  Simons,  200),  were  cited. 

The  Mastteb  of  the  Bolls  [Lord  Langdale].  An  order  was  made  that  the 
amount  of  coats  should  be  ascertained  by  taxation,  and  the  question  is,  whether  a 
proceeding  of  this  kind  is  to  be  stopped  by  a  party  being  put  in  contempt  in  this 
way,  so  that  after  the  taxation  has  been  completed,  the  whole  proceeding  is  to  be  held 
irregulu".  I  am  astuuned  to  dwell  on  such  points.  I  am  clearly  of  opinion  that  there 
is  no  foundation  for  this  application. 

[69]   Tanner  v.  Tanner.   Jan.  25,  26,  1848. 

[S.  C.  17  L.  J.  Ch.  115;  12  Jur.  87.] 

A  testator  bequeathed  some  railway  shares,  "and  all  his  right,  title,  and  interest 
therein."  Held,  that  monies  which  he  had  fpaid  in  advance,  beyond  the  oalls^ 
passed  to  the  legatee. 

The  testator  had  twenty-two  shares  in  the  Bristol  and  Exeter  Railway,  on  which 
he  had  paid  £70  per  share  for  calls,  and  £30  per  share  in  advance  under  the  provi- 
sions contained  in  the  Act,  the  terms  of  which  will  be  presently  adverted  to. 

By  a  codicil  to  his  will  he  expressed  himself  aa  follows : — "I  give,  devise,  and 
bequeath  unto  my  son  W.  H.  Tanner,  and  my  daughter  Sarah  Yeatman,  tdl  the  shares 
which  I  now  possess  in  the  Bristol  and  Exeter  &ilway,  and  all  my  right,  title,  and 
interest  therein  and  thereto,  to  be  equally  divided  between  them,  share  and  share  alike." 

The  question  was,  wbetiker  the  sum  of  £660  which  the  testator  had  advanced  in 
respect  <n  the  future  calls  belonged  to  the  specifio  legatees  of  the  shares,  or  formed 
part  of  his  residuary  estate. 

The  provision  in  the  Act  was  as  follows  (6  &  7  Will.  4,  c  xxxvi.  s.  163  (local  and 
personal) ) : — "  And  be  it  further  enacted,  that  it  shall  be  lawful  for  tiie  several 
proprietors  for  the  time  being  of  the  said  undertaking,  and  they  are  hereby  empowered, 
whether  before  or  after  any  call  shall  have  been  paid  in  respect  of  any  uiwes  held  bf 
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them  reepeetavely,  to  pay  tn  advance,  in  case  the  directors  shall  think  proper  to  accept 
the  same,  vhioh  they  are  hereby  aathorized  to  do,  to  such  [70]  person  as  the  said 
directors  shall  appoint,  the  respective  sums  of  monev  by  them  respectively  subscribed 
for,  or  BQch  part  or  {noporbon  thereof  as  diall  be  wanting  (over  and  above  the 
amount,  if  any,  actually  paid  in  respect  of  snoh  aharesX  to  muce  ap  the  fall  sum  of 
£100  in  reepect  ai  each  tneh  shar^  and  tiie  said  oompany  shall,  and  tiiey  are  faer«by 
required  to  pay  interest  at  such  rat^  not  exeeediiu  uie  rata  (tf  £4  for  every  £100  by 
the  year,  upon  the  principa]  monies  which  have  been  so  paid  in  advance,  or  for  so 
much  thereof  as  shall,  frcnn  time  to  time,  exceed  the  amount  of  the  calls  which  shall 
have  been  made  upon  the  shares  in  respect  of  which  such  money  shall  have  been  paid 
in  advance  as  aforesaid,  as  the  subscriber  paying  such  sum  in  advanee,  and  the 
directors  for  the  time  being  of  the  said  company  shall  agree  upon.'* 

Mr.  Kindersley  and  Mr.  C.  J.  Selwyn,  for  the  Plaintiff  W.  H.  Tanner.  The  sum 
of  £660  "  paid  in  advance  "  passes  to  the  legatees  as  part  oi  the  testator's  "  right, 
title,  and  interest "  in  the  shares.  This  sum  was  paid,  not  by  war  of  loan,  but  as  a 
prepayment  of  the  future  calls ;  it  was  attached  to  the  shares,  and  would  pass  either 
upon  a  sale  or  1^  a  bequest  of  tiie  shares. 

The  future  calls  are,  at  all  events  payable  out  of  the  general  estate ;  BhmU  v. 
ffipkinsn  Simons,  43)  and  MarMl  v.  Hethwof  (6  Simons,  196). 

Mr.  Turner  and  Mr.  Dickinsra  amM.  The  sum  in  question  does  not  pass  by  the 
bequests  It  is  distinct  from  the  shares,  and  was  rather  ao  advance  or  loan  to  secure 
future  calls,  if  any.  If  there  should  be  no  further  calls  made,  the  money  would  have 
to  be  returned  to  the  [71]  party  who  advanced  it  The  dividend  and  interest  accounts 
of  the  company  are  quite  distinct,  and  the  sum  would  not  pass  bv  a  transfer  of  the 
shares,  unless  expressly  mentioned.  The  case  of  Jacques  v  Chamoers  (2  Colly.  436) 
shews  that  the  testator's  general  estate  is  not  liable  to  pay  the  future  calla. 

Mr.  Kindersley,  in  reply. 

Thx  Mastkr  of  thk  Rolls  [Lord  Langdale].  Before  I  part  with  this  case  I  will 
read  the  clauses  in  the  Act  of  Paiiiament  a  little  more  carefully,  though  I  own  I  have 
a  very  strong  opini<m,  tiiat,  by  these  words,  the  whole  of  the  interest  in  tiie  shares 
passes.   If  Isee  reason  to  altw  my  (^nion,  I  will  mention  it  to-mcnTow. 

The  effect  ot  the  163d  section  seems  to  me  to  be  this :  that  evei^  shareholder  may, 
with  the  assent  of  ^e  directors,  pay  in  advance  so  much  mone^  for  his  share  as  has 
not  been  paid  in  obedience  to  calls,  and  doing  so,  may  receive  interest  on  so  much  of 
those  payments  in  advanc9  as  is  not  requireoTto  answer  future  csIIb.  That  seems  to 
me  to  be  the  effect  of  it.  Now  this  gentleman  had  paidj£70  on  each  £100  share  in 
answer  to  calls,  and  he  had,  by  agreement  with  the  directors,  paid  £30  on  each  share 
as  a  payment  "  in  advance,"  which  are  the  express  words  in  the  Act  of  Parliament. 
They  are,  therefore,  payments  in  advance.  In  respect  of  the  payments  which  he  had 
made  upon  calls,  he  was  entitled  to  dividends  like  other  sbareholclers  in  that  situation, 
and  in  respect  of  payments  made  in  advance,  namely,  the  £30  on  each  share,  he  was 
entitled  to  interest. 

[72]  Then  what  was  his  share  or  interest?  It  may  be  divided  into  these  two 
distinct  portions,  but  he  had,  either  upon  calls  or  in  advance  by  agreement,  paid  the 
whole  of  the  £100,  being  the  full  unount  of  each  share,  uid,  as  an  income,  received 
from  it  two  distinct  portions ;  first,  the  interest  on  the  payment  in  advance^  and, 
secondly,  the  dividends  payable  upon  the  calls.  Of  his  own  accord,  and  for  his  own 
convenience,  he  paid  in  advance  those  sums  of  money,  and  thus  completed  the  whole 
amount  of  the  shares.  I  at  present  think  that,  by  the  words  expessed  in  the  will, 
"  all  his  right,  title,  and  interest  therein,"  everything  he  was  entitled  to  in  the  shares 
passed. 

His  general  estate  is  wholly  exonerated  from  all  liability,  for  he  has  paid  the 
whole  in  anticipation.  I  cannot,  therefore,  consider  this  as  a  case  in  which  there  was 
an  indemnity  to  the  estate  or  security  for  future  payment,  but  it  was  a  payment  in 
advance  which  he  actually  made.  I  think  the  whole  passed  by  these  words.  I  will, 
however,  look  at  the  Act. 

Jan.  26.  Thk  Mastkr  of  ths  Bolls.  I  have  looked  into  this  Act  of  Parliament, 
and  I  am  confirmed  in  the  opinion  which  I  expressed  yesterday.   I  think  that  this 
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TM  ft  parohaae  of  the  shmrea,  and  that  the  whole  price  was  paid.  A  portion  was  paid 
in  respect  of  calls,  the  remainder  under  the  provisions  mentioned  in  the  Act  of  Parlia- 
ment. It  was,  therefore,  as  it  appears  to  me,  a  full  payment^  and,  in  respect  of  that 
full  payment,  the  testator  would  Be  entitled  to  dividmids  with  otbOT  persons,  who  had 
paid  upon  calls,  and  to  interest  on  the  porticm  paid  voluntarily.  It  was,  in  truth,  a 
purchase  at  the  full  price  of  all  Uie  shares.  I  attended  to  the  argument,  which  was 
very  ably  put:  [78j  Is  not  the  personal  representative  of  the  testator  entitled  to 
intwest  m  the  meantime  t  I  think  not  The  legatee,  who  is  the  owner  of  the  shares 
is  entitled  to  it  under  the  purohaser  of  the  shares^  who  had  paid  the  whole  |Kioe  on 
condition  of  having  a  oertain  remuneration,  and  which,  as  it  aj^ean  to  me^  passes 
with  the  share. 

Then,  sgain,  if  the  extraordinary  aoddent  should  happen,  that  the  oompuiy  should 
not  have  occasion  to  make  calls  which  would  exhaust  the  whole  purchase-money  of 
the  shares,  there  would  be  an  overpayment  on  account  of  the  purcnase  of  the  shares, 
and  which  would  have  to  be  retuorned  to  the  owner  of  the  shares. 

I,  therefore,  retain  the  opinion  I  expressed  yesterday,  that  the  words  of  this 
codicil  are  sufficient  to  pass  every  interest  which  the  testator  had  in  the  shares.  If  I 
could  have  concurred  in  the  argument  that  it  was  only  a  security,  it  woukl  have  led 
to  all  the  consequences  the  Defendants  deure. 

[78]  M'Hardy  t>.  Hitchcock.  Jan.  20, 184a 

Motion  to  produce  doomnents  and  to  pay  money  into  Court,  reused,  on  the  ground 
that  the  Plaintiff's  title  was  not  sufficiently  admitted  by  the  answer. 

On  su4^  a  motion,  the  Court  does  not  require  the  Plaintiff  to  ^xtduoe  any  absolute 
admission  of  tlti^  but  merely  suoh  a  probalnlity  of  tide  as  it  can  safdy  act  an. 

A  freehold  was  vested  in  lUchard  James  Hitchcock  in  trust  for  sale,  and  the 
ultimate  trust  of  the  produce  was  for  the  next  of  kin  of  Jane  M'Eiver  living  at  the 
death  of  Elizabeth  ^n  Clendinen.  [74]  This  was  the  subject  of  another  suit  of 
Hitchcock  V.  Clendinetif  in  which  a  decree  had  been  made,  directing  preliminary 
inquiries  to  ascertain  such  next  of  kin.  That  suit  having  abated  by  the  death  of 
Hitchcock,  the  Plaintiff  M'Hardy  filed  this  original  bill  against  his  representatives, 
claiming  the  property  as  sole  next  of  kin,  and,  as  to  her  title,  she  alleged  as  follows : 
— "That  at  tiie  time  of  the  death  of  Elizabeth  Ann  Clendinen,  the  Plaintiff  Isobel 
M'Hardy  was,  as  she  believes,  the  only  next  of  kin  of  Jane  M'Eiver  ^en  living; 
hojig  tiie  onjy  surviving  child  of  John  Stewart  deceased,  who  was  one  of  the  uncles 
of  the  said  Juie  M^ver;  and  if  there  w«re  any  other  next  of  kin  tiien  living  the 
Plaintiff  has  not  been  able  to  discover  them.** 

The  interrogatory  corresponded  with  this  statement 

The  BefenoAnt,  by  his  answer,  admitted  that  he  had  in  his  possession  certain 
deeds,  papers,  and  writings,  and  a  balance  of  £840.  As  to  the  Plaintiff's  title,  the 
Defendant  said,  "  This  Defendant  has  been  informed  and  believes,  that  for  the  last 
ten  years,  the  Plaintiff  Isobel  M'Hardy  has  claimed  to  be  one  of  the  next  of  kin  of 
Jane  M'Eiver;  but,  notwithstanding  an  inquiiy  has  been  directed  on  that  subject  by 
this  honourable  Court,  she  h^s  failed  to  make  out  her  claim ; "  and,  strictly  foIlowiDg 
the  words  of  the  interrogatory,  stated  as  follows : — "  This  Defendant  does  not  believe, 
that  at  the  time  of  the  death  of  EUzabetii  Ann  Clendinen,  the  Plaintiff  Isobel  M'Hardy 
was  the  only  next  of  kin  of  the  said  Jane  M'Eiver  then  living,  but  who  were  or  was 
at  that  time  the  other  next  of  kin  of  Jane  M'Eiver,  or  whether  the  Plaintiff  Isobel 
M*Hardy  was  or  not  at  that  time  the  only  snrvivins  child  of  John  Stewart  deceased, 
one  of  the  uncles  of  Jane  M'Eiver  deceased,  or  how  otherwise,  this  Defendant  is 
nnable  as  to  his  belief  or  otiierwise  to  set  forth."  The  Defendant  admitted  the 
pos-[76]-se8sion  of  the  trust  deed,  the  letters  of  administration  to  ^  late  Fhuntiff, 
and  the  accounts. 

A  motion  was  now  made  for  the  production  of  the  deeds,  &c,  and  for  payment 
into  Court  of  the  balance  in  hand. 

Mr.  Kindersley  and  Mr.  Stuart,  in  support  of  the  motion,  insisted  that,  accordine 
to  the  usual  rule,  the  Plaintiff  was  entitled  to  the  production  of  all  documents ;  ana 
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to  bAve  the  trust  fund  protected  in  Court  pending  the  litigation.  Tbey  relied  on  the 
admissions  contained  in  the  answer. 

Mr.  Beavan,  for  the  Defendant  The  Plaintiff  claims  as  ade  next  oi  Idn,  and, 
unless  she  can  shew,  from  the  answer,  that  she  fills  that  character,  die  is  a  stninger, 
and  has  no  right  to  interfere  with  the  trust  funds  or  the  dooomenta. 

In  AtUmu  t.  j^uAer  (2  Keen,  754,  and  3  Myl.  &  Craig,  526),  the  Plaintiff  alleged, 
diat  the  Defendant  Fisher  had  acted  as  his  solicitor,  but  the  Defendant  stated,  that 
be  had  nerer  been  employed  by  tiie  Plaintiff :  and  a  motion  for  {H'oduction  was 
refused  at  the  Bolls,  and  uterwards  on  appeal 

So  in  Edwards  v.  Jones  (13  Simons,  632,  and  1  Phillips,  501)  the  Phiintiff's  title 
depended  on  A.  having  survived  B.,  which  ^t  the  Defendant  sud  he  did  not  know ; 
ai^  a  motion  to  pay  into  Court  and  to  produce  documents  was  refused.  As  to  the 
(wodaotaon,  the  Vi<»-ChanoeUor  of  England  said :  "  It  is  perfectly  plain  in  such  a  case 
as  this,  where  a  party  sues  as  representing  one  of  the  next  of  kin  of  an  intestate,  and 
his  tiUe  is  not  admitted  by  the  Defendant  he  is  not  entitled  to  a  production  of 
the  documents  which  the  Defendant  mersly  admits  to  be  in  his  poaaeaiion,  uid  to 
tdate  to  the  afflurs  of  the  intestate." 

Here  tke  documents  admitted  to  bo  in  ^e  Defoiduif s  posseasitm,  are  the  trust 
deed,  which  is  admitted,  the  lettera  of  administxation  to  the  late  Intatee,  and  the 
accounts  and  voochen.  None  of  tiiese  can  assist  the  Plaintiff  in  shewing  tiiat  die  is 
next  of  kin. 

As  to  the  payment  into  Court  Dubkss  v.  FUnt  (4  Myl.  &  Cr.  502)  is  a  distinct 
aatbority.  There  the  Plaintiff  claimed  as  heir  at  law  of  M.  B.,  and  the  Defendant 
said  he  did  not  know,  &&,  whether  M.  B.  left  the  Plaintiff  "  her  sole  heir  at  law  " 
or  whom  she  left  her  heir;  and  a  motion  to  pay  into  Court  was  refused  by  the  Vice- 
Chancellor  of  England,  on  the  ground  that  the  answer  contained  no  admission  of  the 
Plainfeiff'a  tiUe ;  that  decision  was  affirmed  by  Lord  Cottenbam  upon  ai^ieaL  Edwards 
r.  Jmes  is  also  an  authority  as  to  the  p^ment  into  Court 

The  answer  is  drawn  in  its  peculiar  form,  in  <nder  to  meet  the  strict  words  ctf  tha. 


Mr.  ELindenley,  in  reply.  This  case  is  not  like  Adams  v.  Fiihar.  There  is  no 
denial  of  the  Plaintiff's  title,  but  only  a  disbelief  that  tiw  Plaintiff  is  "  the  okfy  qext 
of  kin,"  and  an  ignorance  of  who  are  "  the  other  next  of  kin."  For  the  parposes  of 
such  a  motion,  it  is  not  indispensable  to  produce  a  clear  admission,  in  the  answer,  of 
the  Plaintiff's  title,  otherwise  very  few  such  motions  could  succeed :  it  is  sufficient  to 
shew  a  primd  facte  case.  It  is  even  much  disputed  whether  a  denial  of  titie  would 
rdieve  a  Defendant  from  a  fall  discovery  of  docaments. 

[77]  The  Plaintiff's  title  not  being  denied,  the  fund  ought  to  be  protected,  and 
the  documents  jsodnoed. 

Thx  Mastkb  op  thb  Bolls  [Lord  Langdale].  The  point  is  simply  this,  whether 
tiw  Plaintiff  has  shewn,  from  the  answer,  such  a  title  as  to  entitie  her  to  call  for  the 

Syment  of  the  money  into  Court,  and  tiie  pt)duction  of  the  documents.  It  is  said 
It  a  Plaintiff  cannot  have  any  reli^  on  an  intralocntorT  appHoation  until  his  title 
is  made  out  That  is  not  so :  the  Court  does  not  require  mm  to  produce  any  absolute 
admission  of  title,  but  merely  such  a  probability  of  titie  as  the  Court  can  sa^ly  act  on. 

The  Plaintiff  moves  upon  the  admissions  contained  in  the  Defendant's  answer, 
which  must  be  taken  to  be  sufficient  for  no  exceptions  have  been  taken  to  it  The 
Plaintiff  claims  to  be  sole  next  of  kin,  and  supports  her  claim  by  stating  that  she  was 
the  only  surviving  child  of  one  of  the  uncles  of  Jane  M'Eiver;  and  she  s^s,  that  if 
there  were  any  ouier  next  of  kin,  she  has  been  unable  to  discover  them.  This  b^g- 
the  allegationj  the  Defendant,  by  his  answer,  says,  he  does  not  believe  she  is  stde  next 
of  kin ;  but  who  are  the  other  next  of  kin,  or  miether  the  Kaintiff  is  the  sorviving 
child  fk  the  allied  uncle  he  knows  not 

The  Defemduit  has  fully  answered  the  all^tions  in  the  bill;  and,  this  being  hit 
belief,  I  am  of  o[anion,  that  the  Plaintiff  has  not  made  oat  her  right,  and  tiiat  uiere 
ii  not  a  sufficient  admission  or  sufficient  inferenee  ci  title,  to  enable  the  Court  to  mi^e 
ihe  order. 

I  must  refuse  the  motion,  but  let  the  costs  be  costs  in  the  cause. 


K.  in.— 24* 
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[78]  In  re  Thb  Lokdom  Doge  OOupaxy.  Jan.  14,  IS,  1848. 
[S.  a  17  L.  J.  Ch.  Ill ;  13  Jur.  405.] 


Where  under  Private  Acts,  the  Court  has  jurisdiction  to  proceed  in  a  summaTy 
way  by  petition,  it  is  not  usual,  on  dirootiug  a  reference  to  ascertain  the  parties 
entitled,  to  direct  production  <tf  deeds  and  doonments,  and  to  examine  the 
parties. 

One  such  reference  having  been  made,  the  Court  refused,  with  costs,  an  ai^ieatim  d 

a  second  olainuuit,  for  a  second  order  containing  special  dtrectioai. 
A  party  obtuning  a  Master^s  report  adrme  to  himself  will  be  compelled  to  file  it. 

Under  their  Act  (39  &  40  Geo.  3,  e.  47«  local  and  personal),  the  London  Dock  Com- 
pauy  were  empowered  to  take  lands  neoessary  for  the  construction  of  tlmr  dock; 
and  in  case  of  incapacity,  the  purchase-money  was  directed  to  be  naid  into  Court,  to  the 
intent  that  the  same  mi^ht  bis  applied  under  the  direction  and  with  the  approbation 
of  the  Court,  to  be  signified  by  an  order,  made  upon  a  petitifm  to  be  pr«tterred  in  a 
summary  way  by  the  person  or  persons  who  would  have  been  entitled  to  the  rents  and 
profits,  in  the  purchase  of  other  hereditaments  to  be  convened  to  the  like  uses.  And 
in  the  meantime  the  money  was  to  be  invested,  and  the  dividends  paid  to  the  persons 
who  would  have  been  entitled  to  the  lands.    (See  s.  39.) 

Under  these  powers,  the  company  took  certain  property  which  was  settled,  as  to 
one  moiety,  on  John  Betts  the  younger  for  life,  with  remainder  to  Anna  Maria  his 
^e  (the  only  child  of  James  Prince),  for  life,  with  remainder  to  their  children  (which 
limitation  faued),  with  remunder  to  the  right  heirs  of  A.  M.  Betts  for  ever.  Four 
houses,  part  of  the  ]^roperty,  were  stated  to  have  been  puibhased  by  Uie  matmial 
ancestor  <A  James  Pnnce^  ma  &ther  of  Mrs.  Betts. 

On  the  above  purchase  being  made,  a  moiety^  of  the  purchase-money  was  paid  into 
Court,  and  the  dividends  were  directed  to  be  paid  to  the  tenants  fcv  lue. 

[7d]  John  Betts  survived  Anna  Maria  his  wife,  and  died  in  February  1841,  where* 
upon  Thomas  Edwards,  who  claimed  to  be  heir  ex  parte  maiemd  of  A.  M.  Betts, 
presented  a  petition,  and  obtained  a  reference  to  the  Master,  to  ascertain  the  deaths 
of  the  parties  without  issue,  and  to  inquire  who  was  the  heir  at  law  of  the  said  A.  M. 
Betts,  and  who  was  the  heir  ex  varie  matemd  of  James  Prince,  the  father  of  A.  M. 
Betts.  The  order  contained  no  direotioa  for  the  ivodnoticm  of  deeds  ami  papers,  or 
the  examination  of  tiie  parties. 

On  the  22d  of  October  1843  the  Master  made  his  report,  and  he  found  that 
Thomas  Edwards  was  the  heir  at  law  esc  ^wrtemafenut  of  James  Prince;  but  he  certified, 
that  no  sufficient  evidence  had  been  laid  before  him  to  enable  him  to  asowtain  who 
was  the  heir  at  law  of  A.  M.  Betts. 

On  the  29tii  ci  October  1843  Thomas  Edwards  presented  his  petition,  for  transfn 
to  him  of  part  of  tiie  fund ;  the  Court,  however,  declined  making  tiie  order  until  tike 
heir  at  law  ol  A.  M.  Betts  had  been  ascertained,  and  directed  the  Bfaster  to  proceed 
in  that  inquiry.  Before  it  had  been  completed,  a  petition  was  presented  by  James 
Hyde  and  Sarah  his  wife,  insisting  that  Sarah  Fielder,  deceased,  was  the  heiress  at  law 
of  A.  M.  Betts,  and  that  the  Petitioners,  as  devisees  of  Sarah  Fielder,  were  entitied 
to  one-ninth  of  the  fund.  The  petition  prayed  a  tnuisfer,  and  for  a  reference  to 
ascertain  whether  Sarah  Fielder  was  the  heiress  at  law  of  A.  M.  Betts,  and  whether 
the  Petitioners  were  entitled  to  one-ninth,  or  what  part  of  the  fund ;  and  that  all 
parties  might  be  ordered  to  produce  before  the  Master  all  deeds,  papers  and  writings 
in  their  custody  or  power,  aud  that  they.might  be  examined  on  interrogatorieo^  as  the 
Master  might  direct 

T9ff}  lu*.  Turner  and  Bfr.  Elderton,  in  support  of  the  petition. 

The  former  tader  of  reference  is  insnfiicieut,  because  it  gives  no  jnriidietion  to  the 
Master  to  order  the  production  of  the  documents ;  by  this,  and  the  examination  of 
the  parties,  the  Petitions  will  be  enabled  to  make  out  his  title.  Secondly,  if  the 
IHVsent  Petitioner  were  to  go  in  under  the  former  order,  he  may,  by  adopting  the 
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proeeedinga,  make  himself  and  his  property  liable  to  the  ocwta  of  Edwards,  who,  it 
may  tarn  out,  has  no  title.  Id  that  case,  also,  the  reference  woald  be  informal,  because 
die  Act  reqairas  the  wder  to  be  made  on  tiie  petition  ci  s  person  entitled. 

Thirdly,  if  the  Master  should  Stad  against  Edwurds,  he  may  negleet  to  file  the 
report. 

Mr.  Bonpell,  in  ^e  same  interest. 

Mr.  Kindersley  and  Mr.  Stevens,  eontrh,  for  Edwards,  contended,  that  the 
Petitioners  ought  to  go  in  under  the  existing  reference,  &od  that  two  references  were 
perfectly  onneoeesary.  Then  when  the  difficulties  sn^;ested  axose^  the  Court  would 
give  such  directions  as  might  be  necessary. 

Mr.  Blunt,  for  the  company,  objected  to  the  prodnetion  of  the  title-deeds. 

/(Amsftm  T.  Todd  <8  Beavan,  489)  was  cited. 

The  Mastxb  of  thb  Bolls  [Lord  Langdale].  1.  As  to  directing;  the  produc- 
tion of  deeds  and  papers,  and  the  examination  of  parties,  the  registrar  informs  [83^ 
me  that  it  is  not  toe  |vaotioe  of  the  Court  to  direct  such  {wodnetion  in  orders  of  this 
desoripticm. 

2.  As  rmrds  the  expenses,  I  have  been  referred  to  the  practiee  in  administration 
suits ;  but  1  feel  satisfied,  tiutt  a  claimant  going  in  before  the  Master,  will  not  be 
liable  to  any  of  the  costs  incurred  by  the  other  parties,  unless  his  conduct  has  been 
■nch  as  to  justify  the  infliction  on  him  of  the  costs. 

3.  If  the  Master  should  report  in  favour  of  the  Petitioners,  there  can  be  no  doubt, 
that  they  will  be  able  to  take  advantage  of  bis  finding :  for  where  a  party  obtains 
a  report  which  is  unfavourable  to  his  claim,  he  is  bound  to  file  it,  and  he  will  be 
compelled  to  do  so  by  the  Court,  if  such  a  proceeding  be  found  necessary  for  the 
protection  and  asststance  of  any  other  persons  interested. 

The  present  proceeding  is  misconceived ;  the  Petitioners  ooght  to  00  in  under  the 
existing  reference^  and  are  not  entitied  to  another  reference ;  nor  are  wey  entitled  to 
an  order  Uxr  the  production  of  documents  and  the  examination  of  the  parties. 

The  petition  most^  therefore,  be  dismissed  with  costs. 

Note. — ^The  Petitioners  afterwards  filed  their  bill  to  which  a  demurrer  was  put  in 
and  overruled  on  the  20th  July  1849.   (See  Hyde  v.  Edwards^  12  Beav.  160,  263.) 


[62]  Smith  v.  The  Earl  of  Effinqhail  MarA  6,  7,  April  21, 1848. 

A  judgment  creditor  who  had  sued  out  an  elegit,  filed  his  bill  to  establish  his  priority 
over  subsequent  incumbrances  on  the  estate  ol  his  debtcur.  By  the  decree,  the  biU 
was  retained  for  twelve  months,  witii  liberty  to  the  Plaintiff  to  proceed  at  law,  and 
the  DefendantB  were  restrained  kook  setting  up  outstanding  terms  and  the  Statute 
of  Lnmtatioiu;  further  directions  wwe  reso^.  The  Plaintiff  brought  an  eject- 
ment, which  was  defended  by  one  only  of  the  Defendants,  and  also  by 
occupying  tenants.  The  latter  set  up  the  Statute  of  Limitations,  and  obtained 
verdicts.  On  the  cause  coming  on  for  further  directions,  the  Plaintiff  presented  a 
petition,  stating  the  failure  of  his  proceedings  at  law,  and  asking  liberty  to  brin^  a 
new  action,  and  that  the  Defendants  might  be  ordered  to  defend  tiie  same,  with 
proper  directions,  or  for  an  issue,  or  for  a  stay  of  proceedings,  to  enable  the 
Plaintiff  to  appeal  to  the  House  of  Lords  against  the  original  decree.  The  Court 
refused  to  grant  the  prayer  of  the  petition,  and  held,  th&t  such  relief  was  incon- 
sistent with  the  practice  :  that  the  verdict  s^nst  one  Defenduit  could  not,  under 
such  circomstances,  be  considered  as  a  verdict  against  all,  and  that  no  api^ication 
for  a  stay  of  proceeidings  could  be  entertuned,  nntil  the  Plaintiff  had  appealed. 

This  case,  which  will  be  found  reported  in  2  Beav.  232 ;  7  Beav.  367 ;  and  10 
Beav.  378,  669,  now  came  before  the  Court  for  further  directions,  and  upon  a  petition 
of  Smith  the  surviving  Plaintiff.   The  following  are  the  material  facts : — 

The  Plaintiff  Smith,  by  assignment  from  Dudgeon,  was  entitied  to  an  annuity. 
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granted  in  1817  by  the  Defendant  Primrose,  and  secured  hf  a  jndgmeat  Mitered  up 
in  1817,  and  an       issued  thereon  in  1822. 

The  Delendants  were  PrimnMe,  the  other  ineumbtaiiOOTB  on  hu  estate,  their 
'toiistees,  and  CbaimaB  a  receiTer  of  the  estates  appnnted  in  another  oavse. 

This  bUl,  filed  by  Smith  and  Dudgeon,  represented,  that  the  Plaintiff  Smith  was 
entitled  to  stand  in  equity,  as  first  inoumbrancer  on  the  estate  bot  that  .he  was 
unable  to  have  the  benefit  of  hia  execution  at  law,  by  reason  of  two  cMitstsading 
terms.  At  the  hearing  of  the  cause  in  fiiay  1844  it  appeared  that  the  Phuntiff^ 
tlSB]  judgment  was  prior  in  date  to  the  inoumbrances  of  the  seTeral  Defendants. 

By  the  decree,  dated  the  6th  of  May  1844,  it  was  ordered,  that  the  Plaintiflb'  bill 
should  be  retained  for  twelve  months,  with  liberty  for  them  to  proceed  at  law, 
touching  the  matters  in  question  in  the  cause  as  they  should  be  advised.  And  it  was 
ordered,  that  the  Defendants  should  be  restrained,  by  the  in^'unction  of  this  Court, 
item  setting  up  in  their  defence  against  any  action  at  law  which  the  Plaintifis  might 
be  advised  to  nring  touching  the  matters  afwesaid,  the  oatstanding  satiafied  terms 
of  600  years  and  1000  years,  and  from  {heading  the  Statute  of  Limitatioos  in  bar  cl 
any  such  action ;  and  the  Ck)urt  reserved  tiie  oonsiderataoo  of  the  coats,  and  oi  all 
further  directions  until  aftw  such  trials  should  be  had,  and  the  parties  were  to 
be  at  liberty  to  apply. 

The  petition  stated,  that,  in  pursuuice  of  the  liberty  given  by  the  decree,  the 
Plaintiffs,  in  1844,  commenced  an  action  of  ejectment  (being,  as  he  stated,  the  only 
action  which  could,  under  the  circumstances  of  the  case,  be  brouxht)  in  the 
ExchequOT,  for  the  recovery  of  the  lands,  in  the  name  of  John  Doe  as  the  Plainti^ 
on  t^e  several  demises  of  Dudgeon  and  Smith,  and  that  notices  in  ejectment  in  such 
action  were  served  upon  Chapman,  the  receiver,  who  was  in  receipt  of  the  rents  and 
profits  of  the  whole,  and  in  actual  possession  of  part  of  t^e  said  lands,  and  on  Martto, 
Kandall,  Parkw^  Seaman,  and  Hinsley,  the  tenants  in  posseamon,  who  defended  the 
action. 

That  none  of  the  Defendants  in  equity,  except  Chapman  defended  the  ejectment, 
and  that  at  the  trial,  the  Defendant^  except  Chapman,  set  up  the  Statute  [84]  of 
Limitations,  and  obtained  verdicts.  A  verdict  was  given  against  Chapman,  with 
liberty  to  move  on  certain  objections.  He  moved  accordingly,  and,  on  the  19th  of 
February  1845,  the  rule  was  discharged,  and  judgment  was  entered  up  against  him. 

That  the  Defendants  appealed  to  the  Lord  Chancellor  against  the  decree  of  the 
Master  of  the  Bolls,  and  the  appeal  was  heard  in  July  1846,  and  that  on  the  6th  of 
July  1846  the  Lord  Chancellor  affirmed  the  decree,  and  dinntssed  the  appeal  with 
costs.   The  decree  of  the  Master  of  the  Bolls  was  enrolled  in  August  1846. 

The  petition  then  stated  the  fate  of  the  bill  of  revivor  and  supplement  (10 
Beavui,  689),  and  stated  as  follows : — 

*'T1hat  the  record  of  t^e  proceedings  in  the  sud  action  <d  eiaotment^  taken  m 
connection  with  tiie  &ctB  and  ciroamstances  herein  set  forth,  entitled  the  Petiticner, 
as  he  humbly  submits,  to  prefflsely  the  same  benefit  as  if  the  Defendants  to  the  first- 
mentioned  suit  had  defended  the  said  aoti(m  as  landlords,  and  he  had  obtained  a 
verdict  against  them  all. 

"  TfaAt,  in  case  the  Court  should  not  be  so  far  satisfied  with  the  result  of  the  said 
action,  as  at  once  to  give  the  full  relief  sought  by  the  said  original  bill,  on  further 
directions  and  costs  reserved  by  the  said  decree  of  the  6th  of  May  1844,  then  the 
Petitioner  submits  that  some  other  action  ought  to  be  directed,  and  the  EMendants 
compelled  to  be  parties  thereto,  or  to  defend  the  same,  and  precluded  from  setting 
up  any  inequitame  defence,  either  in  respect  of  the  Statute  of  [86]  Limitatitms,  or 
outstanding  terms  or  otherwise,  or  that  there  ought  to  be  an  issue  with  jsoper 
dixwtions. 

The  Petitioner  prayed,  that  lie  might  have  full  relief  in  the  first^rantioned  cause 
on  farther  directions,  or  that  he  mi^t  be  at  liberty  to  Imng  such  new  and  fresh 

action  as  to  the  Court  might  seem  meet,  and  that  the  Defendants  might  be  ordered 
to  defend  the  same,  and  be  restrained  from  setting  up  any  inequitable  defence,  and,  in 
case  of  an  action  of  ejectment,  might  be  ordered  to  enter  into  the  propw  oouBect 
rules  for  defending  the  same  as  landlords,  and  admit  entry  by  the  Petittonw  within 
twenty  yearn  jnevioaaly  to  the  oinnmencement  of  such  action ;  and  that  such  other 
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direc^oiu  might  be  given  u  to  ntch  action  ejeetment^  or  ae  to  any  other  action, 
aa  Ttdf^t  be  requieite  for  the  pnrpoee  of  prerondng  an  inequitable  dnenoe  thereto 
or  aa  to  the  Court  midit  seem  meet  Or  that  an  issue  might  be  directed  with  all 
neoeesaiy  and  pn^r  direetiona ;  and  that  in  the  meantime,  the  first-mentioned  cause 
on  farther  (firections  and  costs  reserved  might  be  ordered  to  stand  over ;  or  that 
at  all  events,  the  first-mentioned  caose,  as  to  further  directions  and  costs  reserved, 
might  stand  over  for  the  period  of  two  years  or  until  further  order,  with  liberty  to 
apply ;  the  Petitioner,  being  ready  and  willing,  aind  thereby  offering,  on  his  part,  to 
take  auch  proceedings  by  way  of  appeal  to  the  House  of  llords,  or  otherwise,  as  he 
might  be  advised,  and  to  use  all  due  and  possible  diligence  in  commencing  and 
proeecnting  tiie  same. 

The  causes  now  came  on  for  farther  direotionB,  and  upon  the  petition. 

Mr.  Willcock  and  Mr.  Gifiard,  for  the  Plaintiff. 

[m  Mr.  C.  P.  Cooper,  Mr.  J.  A.  Cooke,  Mr.  Turner,  Mi.  Parry,  Mr.  Bonpell, 
Mr. nSenyon,  Mr.  Lovati  Mr.  Teed,  and  Mr.  C017,  for  the  several  Derendants. 

The  cases  of  Meaes  v.  Levrig  (Jacob,  602),  Neate  v.  Duke  of  Marlbmmgik  (3  Myl. 
&  Cr.  407),  Doe  v.  MarUn  (13  Mee.  &  W.  811).  and  3  &  4  W.  4,  c.  27,  were  cited. 

March  7.  The  Master  of  the  Bolls  [Lord  Langdale]^.  The  circumstances  of 
tiiis  case  are  in  a  state  of  very  great  complication,  and  uiere  is  considerable  difficulty 
in  ascertaining  exactly  what  are  the  liabilities  of  the  parties.  There  has  certainly 
been  no  want  of  perseverance  or  ener^  at  the  Bar,  in  endeavouring  to  maintain, 
on  the  part  of  the  Plaintiff,  points  which  I  consider  are  not  maintainable.  It  has 
been  assumed,  that  in  this  stage  of  such  a  cause  as  this,  the  Plaintiff  might  be 
entitled  to  some  other  or  greater  relief  than  that  given  to  him  by  the  decree ;  and 
I  have  had  a  very  able  aigament  addreased  to  me,  for  the  puzpoee  of  shewing  tiiat 
I  ou^ht  now  to  grant  something  different  from  tiiat  which  was  contemplated  at  the 
heannj^  and  more  favourable  to  the  Plaintiff's  interests. 

Another  point  has  been  assumed,  that,  in  a  case  like  this,  where  the  bill  has 
been  retained  for  a  limited  period,  in  order  that  the  Plaintiff  may,  by  bringing  an 
action  at  law,  establish  his  legal  right,  this  Court  is  to  consider  the  nature  of  the 
proceedings  and  circamstances  that  took  place  at  law,  in  the  same  wa^  as  it  might 
be  quite  proper  to  do,  either  upon  trial  of  an  issue,  or  upon  a  case  specially  directed 
by  this  Court,  for  [871  the  purpose  of  satisfying  its  own  mind  and  judgment-.  That 
is  not  the  case,  as  I  nave  repeatedly  stated.  A  party  having  the  opportunity  of 
establishing  his  legal  right  by  an  action  at  law,  commences  that  action  subject 
to  all  the  rules  and  regulations  of  a  Court  of  Common  Law ;  and  this  Court  does  not 
consider  whether  he  nas  proceeded  .properly  or  not,  but  assumes,  as  it  ought  to 
assume  in  sooh  a  case,  that  the  proceedings  at  law  have  been  regular,  and  loou  only 
at  the  final  result. 

This  ease,  in  its  circumstances  and  in  the  mode  of  its  proceeding,  is  very  singular. 
(His  Lordship  here  detuled  them.)  The  cause  now  comes  on  to  be  heard  on  furthw 
directions,  and  upon  a  petition,  which  I  think,  in  point  of  practice,  is  without  any 
foundation  upon  which  I  can  act.  It  asks  for  a  new  trial  in  another  form,  and  for 
different  things,  all  of  which  ought  to  have  been  provided  for  before  this  time,  and  in 
another  way.  The  petition  asks,  besides,  that  there  may  be  a  delay  of  two  ^eara,  to 
^ve  the  Plaintiff  an  opportunity  of  appealing  to  the  House  of  Lords.  I  quite  agree 
in  the  argument  of  the  Defendants,  that  before  the  Court  can  consider  any  question 
aa  to  staying  the  proceedings  in  the  cause,  a  petition  of  appeal  ought  to  be  presented. 
(Eoldetf  V.  AdamSf  9  Beavan,  348).  I  am  of  opinion  that  this  petition  does  not 
contain  any_  ground  upon  which  I  can  act,  and  I  must  dismiss  it  with  costs. 

Next  with  respect  to  the  further  directions  or  the  equity  reserved,  several  points 
have  been  raised,  some  of  which  appear  to  me  to  be  exceedingly  singulu.  An  action 
(rf  ejectment  being  brought  against  several  occupiers  of  the  land,  and  a  verdict 
obtained  against  one  Defendant  only,  it  is  asked,  that  I  should  consider  the  verdict 
and  judgment  against  that  one  as  a  verdict  and  [88]  judgment  against  all  the 
Defendants.  Why  1  Because  of  some  assumed  equity  in  the  case  which  would  have 
induced  the  Court  to  give  some  direction  of  that  hind  at  the  hearing,  if  these  matters 
had  been  then  brought  forward.  What  right  have  I  to  consider  that  verdict  against 
one  to  be  a  verdict  against  allf  What  right  have  I  to  enquire,  and  how  can  I  Know 
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what  the  dreumatanoes  were  which  indueed  the  jury  to  give  the  verdict  in  one 
case,  and  not  in  the  other  cases  ?  A  ^reftt  variety  of  circamstancee  may  take  place 
in  an  action  of  ejectment,  which  may  induce  a  jury  and  the  Court  to  tninfc,  that  it 
onght  to  Bucoeed  against  one  Defendant  uid  n(^  against  the  others.  I  think  that 
th&ee  is  no  fmindataon  up(m  the  decree  for  me  to  say,  that  the  verdict  against  that 
one  Defendant  shall  hare  the  effect  of  beine  a  verdict  against  alL  If  there  was  an^ 
error  in  the  proceeding  it  ought  to  have  heen  set  right  in  a  Court  of  law.  If  it 
cannot,  no  doubt  the  Fuuntiff  here  is  in  a  very  unfortunate  ntoation,  but  a  Court  of 
Equity  does  not  sit  for  the  purpose  of  supplying  defects  in  proceedings  in  a  Court 
of  law.  An  action  of  this  kind  is  not  brought  to  satisfy  the  mind  or  jadgment  of  the 
Court ;  but  to  ascertain  a  legal  result,  on  which  the  Court  acts.  I  cannot^  therefore, 
think  that  there  is  any  ground  for  that  species  of  relief. 

It  has  been  contended,  by  the  other  side,  that  further  directions  ought  not  to  have 
been  reserved,  but  that  the  Plaintiff  ought  to  have  been  left  to  work  out  that  judg- 
ment at  law  as  he  thought  beet  I  cannot  think  that  it  was  so  considered  at  the 
hearing :  it  must  have  been  oonsidered  tiiat  there  was  something  else  to  be  done 
here;  which  somethiiuf  else,  I  conceive,  was  no  more  than  this:  to  give  to  the 
Plaintiff  relief  in  this  Court  commensurate  with  the  right  which  he  might  establish  at 
law,  and  no  more  and  no  less.  I  think  he  is  entiUed  to  have  that  relief  which  ho 
seeks,  with  respect  to  the  [89]  property  he  has  recovered  against  Chapman ;  but  I  do 
not  think  it  right  to  give  him  any  furUier  relief  whatever. 

Then  comes  ^e  question  of  costs.  As  to  them  I  will  read  die  pleadings  before 
decidinj^. 

Apnl  21.  The  Mastsr  of  thb  Boli^  said  he  had  read  all  the  answers,  and 
found  nothing  in  them  wliioh  could  entitie  the  Plaintiff  who  had  failed,  to  any 
exem]rtion  from  the  payment  (rf  tiie  ooets  of  the  suit. 


[89]  Cross  v.  EsNNiMeroN.  Manh  21,  1848. 

[See  /ft  re  M'Rea,  1886,  32  Ch.  D.  615.] 

In  a  l^tees'  suit  on  behalf,  &c.,  the  assets  were  insufficimt  for  payment  Held,  that 
the  Plaintiff  was  entitled  to  h^  costs  out  of  the  fund,  as  between  solicitor  and  dient 

This  bill  was  filed  by  the  Plaintiff,  a  le^tee,  on  behalf  of  himself  and  all  other  the 
legatees,  to  obtain  payment,  and  the  principal  question  was,  whether  the  legacies  were 
charged  on  the  real  estate,  which  was  decided  in  the  affirmative.  (See  anie^  9  Beavao, 
150.)    The  estate  proved  deficient  for  payment  of  the  legacies  in  full. 

Mr.  Purvis  and  Mr.  Kogers  asked  that  the  Plaintiff  might  have  his  costs  as 
between  solicitor  and  client,  in  analogy  to  the  cases  of  creditors'  suits,  where  the 
assets  were  deficient.  Stanton  v.  Satpsld  (1  Keen,  358)  and  the  cases  cited  there 
were  referred  to. 

Mr.  Teed  uid  Mr.  Nichols,  and  Mr.  Elmsley  appeared  for  Defendants. 

{^1  Thb  Master  of  the  Rolls  [Lord  Langdale]  said,  that  if  the  assets  were 
deficient,  the  Haintiff  was  entitied  to  costs  between  solicitor  and  client,  and  he 
ordered  the  Master  to  tax  the  costs  of  the  Plaintiff  and  the  Defendant  Hlfoot,  as 

between  solicitor  and  client,  including  the  costs,  charees,  and  expenses  properly 
incurred  in  certain  sales,  and  in  making  out  the  title,  and  directed  the  amount  to  be 
paid  out  of  the  fund  in  Court,  and  he  directed  the  Master  to  apportion  the  residue 
amongst  the  Plaintiff  and  other  legatees  mentioned  in  the  Master  s  report.  (See  Beg. 
Lib.  1847,  E  fa  1038.) 
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[90]   Price  v.  Bebbinoton.   March  22, 1848; 


A  bill  was  filed  by  a  lunatic  and  his  committee,  and  an  injunction  granted,  and  a 
decree  made  directing  an  issue.  The  lunatic  died,  and  no  turtfaer  proceedings  had 
been  taken  by  the  oommittee.  The  Court  ordered  that  the  injanction  should  be 
dissolved  and  all  prooeedings  stayed,  unless  the  suit  should  be  rerived  within  a 
limited  time. 

In  1836  a  bill  was  filed  by  the  Bev.  W.  Price  (a  person  of  weak  mind),  as  sole 
Plaintiff  by  his  next  friend,  to  set  aside  a  coDvevance  of  real  estate  executed  in  1809. 

The  Pttintiff  having  afterwards  been  found  Innatio  by  iimuisition,  a  supplemental 
bill  W8B  filed  in  1837  by  the  Raintiff  and  Charles  Price,  his  committee,  and,  in  March 
1838,  an  injunction  was  granted  to  restrain  the  purchaser  from  cutting  timber.  The 
cause  was  heard  in  1840  (2  Beavan,  285),  when  an  issue  was  dirteted  as  to  the 
Kaintiff's  sanity  in  1890. 

In  1841  W.  Price  died  before  the  issue  had  been  tried,  and  no  step  bad  since  been 
taken  by  Charles  Price,  the  committee,  and  Co-plaintiff  who  was  also  the  heir  at  law 
of  W.  Price. 

[91]  Mr.  Smythe  now  moved  that  the  suit  might  either  be  revived  within  a 
limited  time  or  dismissed.  He  relied  on  the  63d  Order  of  May  1846  (Ord.  Can.  307), 
by  which  it  is  provided  as  follows : — "  In  cases  where  a  suit  abates  by  the  death  of  a 
aole  Plaintiflf  Uie  Court,  upon  motion  of  any  Defendant^  made  on  notice  served  on 
the  1^1  re|Hresentative  (4  the  deceued  Plaintiff^  may  order  that  sudi  legal  re^»«sen- 
tative  do  revive  tibe  suit  within  a  limited  time,  or  that  the  bill  be  dismissed."  He 
referred  also  to  Chcwiek  v.  lHme»  (3  BeaTan^  290),  and  argued  that  "  legal  representa- 
tives "  in  this  case,  which  related  to  freehold  estate,  meant  heirs.  He  admitted  tJiere 
had  been  no  administration. 

Mr.  Turner  said  he  had  not  been  instructed. 

The  Master  of  the  Rolls  fLord  Langdale].  My  difficulty  is  in  dismissing  after 
decree.  What  I  must  do  is  this:  I  must  stay  ail  proceedings,  and  dissolve  the 
injunction,  unless  the  suit  be  revived  within  a  limited  time. 


Productum  refused  of  a  deed,  which  the  Plaintiff,  by  his  bill,  sought  to  set  aside. 

This  was  a  motion  for  the  production  of  documents,  and  the  case,  as  stated  by 
counsel,  was  as  follows : — Dendy  being  entitled  to  some  freehdd  property,  mnlgaged 
it  for  X2500.  He  afterwards  induced  Cross,  his  sdioitor,  to  pay  (m  the  mortgage, 
and  take  a  mortgage  for  £2800. 

[92]  By  a  second  deed,  he  released  all  his  right  to  Cross,  and  as  the  Plaintiff 
alleged  on  an  undertaking  that,  in  certain  events,  the  pro^rty  should  be  restored. 

The  bill  prayed  that  the  second  deed  might  be  set  aside  as  fraudulent  uid  void, 
and  to  redeem. 

Mr.  S.  Miller,  for  the  Plaintiff,  asked  for  the  production  of  the  two  deeds, 
insisting  that,  as  the  Plaintiff  sought  to  impeach  the  second  deed  on  the  ground  of 
fraud,  the  Court,  in  its  discretion,  ought  to  order  its  production.  He  cited  BaU^  v. 
Symes  (Turn.  &  B.  87)  and  Beekiord  v.  Wildman  (16  Yea.  438).  As  t<»  the  mortoige 
deed,  he  insisted  that  the  mortgagor  was  entitled  to  its  prodoetion,  on  the  grouiu  tA 
ite  relating  to  the  common  title  en  both  mort^fagor  and  mortgagee. 

Mr.  Shebbeare,  cm/nk.  The  mere  all^atatm  of  fraud  in  a  bill  is  not  sufficient  to 
entitle  a  Plaintiff  to  the  production  of  uie  Defendant's  title  deed;  Oriij^  v.  PlaU^ 
(8  Beavan,  62).  It  is  only  where  the  deed  proves  the  fraud  tiiat  production  of  it  is 
ordered.  A  mortgagor  is  not  entitled  to  a  production  of  the  mort^;age  deed  until  full 
payment  of  Uie  amount  due.   He  also  cited  QUner  v.  HaU  (2  Phillips,  484). 

Thi  Mastir  of  the  Kolu  [Lord  Langdale].   I  am  of  opinion,  under  the 


[SI]  Dbndt  v.  Cross.   MarA  22,  1848. 
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oiroomstanoes  of  tbiB  case,  tiiafc  the  Plaintiff  is  not  entitled  to  the  production  of  thew 
deeds. 

He  may  poaaiUy,  however,  obtain  them  by  an  amendment  of  hii  bill  and  furtiw 
charges. 

[93]   M'Habdy  v.  Hitghoogk.   MairA  2%  28,  1848. 

Upon  an  application  to  the  Court  to  examine  witoeases  out  of  the  juriadiction,  it  is 
not  a  general  rule  to  require  the  names  of  the  witnesses  to  be  stated,  die  affidavit 
to  be  made  by  the  party  or  his  solicitor. 

Mr.  W.  B.  Ellis,  on  behalf  of  the  Plaintiff,  moved  for  a  commission  to  examine 
witnesses  in  Scotland. 

Mr.  James  Campbell,  conii^  objected  to  the  motion,  on  two  grounds:  firsts 
because  the  witnesses  whom  it  was  proposed  to  examine  were  not  named;  uid, 
secondly,  because  the  affidavit  was  not  sworn  by  the  party  himself  or  his  solicitor, 
but  by  the  solicitor's  clerk. 

"iax.  Beavan,  for  another  Defendant. 

Mr.  Ellis,  in  reply. 

Mendizabet  v.  Maehado  (2  Rubs.  540,  507),  SougemmU  v.  The  Soyal  SxAamge 
Asiwmee  Company  (7  Yes.  304),  Btmham  v.  Leigh  (5  Price,  444),  LaragoUy  v.  2ns 
JUomey-Qeneral  (2  Price,  172),  Akers  v.  Chancy  (2  Bro.  C.  C.  273),  OWiam  v.  Carteiim 
<4  Bro.  C.  C.  88),  and  the  Beaves'  MSS.  were  cited. 

Ths  Master  of  the  Boli^  postponed  his  judgment 

March  28.  The  Master  of  the  Bolls  [Lord  Langdale].  In  this  case,  it  is 
moved  that  a  commission  may  issue  for  the  examination  of  witnesses  in  ScotUmd. 

[94]  The  affidavit  filed  in  support  of  the  motion  is  made  by  the  solictor's  clerk, 
and  does  not  name  the  witnesses  proposed  to  be  examined  under  the  commission. 

The  bill  seeks  relief ;  it  is  admitted  that  the  allegation  on  which  it  is  proposed  to 
examine  the  witnesses  in  Scotland  is  materiid,  and  it  is  not  alleged  tiiat  the  motion  ii 
made  improperly  for  the  puipose  of  obtaining  deUiy. 

Bat  delay  must  be  occasioned  by  the  execution  of  the  commission  if  isaaed ;  and 
the  moti<»i  is  objected  to  on  two  grounds: — 1.  That  the  witnesses  whom  it  is 
proposed  to  examine  are  not  named ;  and  2,  That  the  i^Bdavit  is  not  sworn  by  the 
party  himself,  or  by  his  solicitor. 

It  being  stated  that  the  practice  in  such  cases  has  recently  been  matter  of  doubt 
and  discussion,  I  have  inquired  into  the  subject,  and  I  have  been  informed,  that  it  is 
not  now  the  practice  to  require  either  the  names  of  the  witaesses  to  be  stated,  or  the 
affidavit  to  be  made  by  the  party  himself  or  his  solicitor,  md  no  other  objection  is 
stated. 

In  considering  whether  a  proceeding,  which  must  unavmdaUy  occasion  delay, 
should  be  allowra,  it  is  the  duty  of  the  Court  to  {vevent  any  abuse,  and  for  Uiat 
purpose  to  m^e  all  proper  inquiries  and  require  all  proper  evidence;  and,  on  sufficient 

Cunds  appearing,  uie  Court  has  full  power  to  investigate  the  facts;  but  tite  questiffli 
e  is,  not  what  may  be  required  in  a  case  attmded  by  special  circumatances,  bat 
what  is  required  in  an  ordinary  case,  in  compliance  with  a  supposed  techiUcal  rule. 

[96]  I  do  not  find  that  it  has  ever  been  established,  as  a  general  rule  in  this 
Court,  to  require  the  affidavit  of  the  party  or  his  solicitor,  upon  the  points  which 
have  to  be  sworn  to  here.  It  might  be  different  in  a  case  which  required  special 
evidence  that  delay  was  not  intended. 

Ajb  to  the  naming  of  witnesses,  the  practice  has  varied.  When  orders  for  such 
commissions  were  obtained  on  ex  parte  petitions,  the  Petitioner  was  required  to  state, 
that  the  application  was  in  his  own  delay,  and  also  to  state  the  names  of  the  witnesses. 
After  these  ex  parte  petitions  were  disallowed,  the  names  of  the  witnesses  were  not 
required  to  be  stated  on  the  ajmlications,  which  were  made  on  notice ;  though  tiie 
Judge,  upon  the  an^ication,  might  require  it,  if  he  thought  fit,  on  consideration  d 
Uie  circumstanees  of  Ae  case,  la  some  id  the  case^  it  seems  to  have  been  doubtful, 
whether  setting  forth  the  names  of  the  witnesses  was  required  as  a  genml  mle,  or 
was  a  subject  upon  which  the  Judge  might  exercise  his  discretion.   It  aj^ears  to  me 
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that  it  ia  not  required  aa  a  ceneral  ml^  and,  there  being  no  apeoal  eireomttancea 
alleged  in  thia  oaae,  I  think  that  the  matka  ahoold  be  granted. 


P»6]   /nnHAiB.   ifenA  34, 1848. 

A  dient,  on  a  special  pe1ati<H],  obtained  an  order  for  taxataon.  The  taxation  having 
been  completed,  the  dient  in-eaented  a  petition  for  the  consequential  direotions. 
The  solicitor  then  objected,  that  tbe  common  order  would  have  been  sufficient,  and 
he  asked  the  costs  beyond  those  of  a  common  order.  Held,  that  the  objection  came 
too  late. 

Where  a  taxation  is  ordered  after  action  bronght^  the  general  rule  is,  that  if  anything 
is  found  du^  the  client  must  pay  the  costs  of  tiie  action. 

This  case  is  reported,  ante.  (10  Beavan,  187.)  The  Tazine  Master  having  taxed  tiie 
W\  of  X196  at  £82,  9b.  2d.,  John  and  Joseph  Cox  presentea  a  petition,  and  asked  for 
the  costs,  first,  of  the  apnlication  for  taxation ;  second,  of  the  taxation ;  third,  of  the 
action ;  and,  fourth,  of  tne  present  petition,  and  tiiat  the  amount  might  be  set  off 
against  the  £82,  9s.  2d. 

Mr.  Turner  and  Mr.  Hitchcock,  in  support  of  the  fntitaon,  argued,  diat  as  more 
than  one-sixth  had,  on  taxation,  been  taken  off  the  bill  of  coats,  the  solicitor  was 
bound  to  |)ay  all  the  costs  asked  by  the  petition. 

Mr.  Sidney  Smith,  amtrh.  First,  the  Petitioners  ought  to  have  obtained  the 
common  order  for  the  taxation  of  the  bill ;  instead  of  which,  they  presented  a  special 
petition.  They  ought,  therefore,  to  pay  the  difference  between  the  costs  of  a  special 
and  common  order.  Secondly,  I  admit  that  the  Bespondent  is  liable  to  pay  the  costs 
of  taxation.  Thirdly,  the  rule  is,  that  where  an  order  for  taxation  is  made  after 
action  brought,  the  client,  if  anything  is  found  due  from  him,  must  pay  the  oosts  of 
the  action. 

Fourthly.  The  Petitioners  ought  not  to  par  the  oosts  of  this  petition,  which 
would  hare  been  unnecessary,  if  a  common  order  had  been  obtained.  He  cited 
Saatrd  [STIt.  Lane  (3  Mer.  285),  Margenm  v.  Samdiford  (3  Bra  C.  C.  233),  and 
LodAart  T.  Sardff  a  Beavan,  224). 

Mr.  Turner.  The  costs  of  the  special  petition  should  have  been  asked  on  the 
former  occasion,  when  the  solicitor  might  have  objected,  that  the  common  order  alone 
was  necessary,  or  that  the  clients  should  take  the  common  order  only,  paying  the 
ooeta  of  the  special  petition. 

The  costs  of  tbe  action  would,  according  to  the  general  rule,  be  payable  by  the 
client ;  but  here  the  solicitor  brought  an  action  usinst  three,  and  appeared  for  one, 
and  signed  judgment  against  him  collusively.  He  ought,  therefore,  to  pay  these 
coets,  and  those  of  the  present  application. 

The  Master  of  the  Bolu  Qjord  Langdale].  I  think  the  objection  to  the 
special  petition  is  made  too  late.  As  to  the  oosts  of  the  action,  I  think  there  ia  no 
sufficient  ground  for  exec^ng  thia  oaae  from  the  general  rule.  Let  thoae  costs 
follow  the  common  order,  and  let  the  solicitor  pay  the  costs  of  this  a[^ioation. 

NOTX. — Hair  was  ordered  to  pay  the  costs  of  the  application  for  the  order  of  the 
27th  of  January  1847,  and  of  the  reference,  and  of  this  application;  and  the 
Petitioners  were  ordered  to  pay  the  costs  of  the  action  at  law.  See  Beg.  Lib.  1847, 
A.  fa  998. 

[98]   KlTDOB  V.  WiMKAU..   Morih  26,  1848. 

[S.  C.  17  L.  J.  Oh.  216.] 

In  a  settlement  made  on  the  marriage  of  a  female  ward  of  Court,  jwovision  must  be 
made,  out  of  her  fortune,  for  the  children  of  a  future  marriage. 

It  had  been  referred  to  the  Master  to  inquire  as  to  a  proposed  marriage  of  a 
female  ward  of  Court,  and  to  approve  of  a  settlement.   The  Master  found  that  the 
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intended  marriage  was  proper,  and  that  the  iufant's  property  consiited  of  £2000,  and 
a  further  earn  of  JS4000  contingent  on  her  brother  dying  under  tweoty-ona 

He  approved  of  a  settlement  of  the  property  on  the  wife  and  husband  for  their 
reapective  liveS}  and  afterwards  for  the  children  of  the  nuuriage. 

A  petition  was  presented  to  oonfirm  the  report. 

Mr.  Elmsley,  in  support  of  the  petiti<m. 

Thk  MAStXB  OF  THK  BoLLS  [lx>rd  Laogdale].  This  setdement  is  not  satisEaetoiy. 
The  Court  requires  some  laovinon  to  be  made  oat  of  the  fortune  of  a  female  ward 
for  die  diildren  of  any  future  marriage.  Su|n)ose  there  was  one  child  only  ctf  the 
present  intended  marriage,  and,  after  the  death  of  this  gentleman,  the  lady  were  to 
marry  again,  and  have  several  other  children,  then,  according  to  these  tnuts,  the 
one  child  would  ta^e  the  whole  of  her  i»roperty,  leaving  the  other  entirely  unprovided 
for. 

The  settlement  must  be  altered  in  this  respect. 

Notk.— See  fFineh  v.  James,  4  Vesey,  386;  fTelU  v.  Price,  5  Vesey,  398;  MiM 
V.  Bowse,  7  Vesey,  419;  Bathtmt  v.  Murray,  8  Vesey,  p.  76;  Ealtejf  v.  Jntey,  9  Vesey, 
471 ;  Lang  v.  Long,  2  Sim.  &  St  p.  124. 


[99]   Wtllib  t.  Elucb.   JprU  16,  Mag  30,  1848. 

[S.  C.  17  L.  J.  Ch.  378 ;  12  Jur.  711.] 

A  Plaintiff  by  his  bill  described  himself  as  resident  within  the  jurisdiction.  The 
Defendant  had  some  notice  of  his  being  resident  abroad.  The  Defendant  answered, 
and  on  a  subsequent  amendment,  a  demurrer  was  allowed  with  liberty  to  amend. 

The  Plaintiff  having  amended  and  described  himself  as  resident  abroad,  the  Defendant 
obtained  an  order  course  for  security  for  costs.  Held,  under  these  circumstances, 
1st,  that  such  an  order  mi^ht  be  obtained  as  of  course,  though  after  answer.  2d, 
that  it  was  not  neoessai^  in  the  petition  for  the  order  to  state  that  an  answer 
had  been  filed;  and,  thirdly,  that  though  the  Defendant  might  have  precluded 
himself  from  asking  for  security  for  costs  in  the  suit  as  it  stood  before  the  lut 
unendment^  still  he  was  not  so  precluded,  after  the  Plaintiff,  by  amendment,  stated 
himself  to  be  resident  abroad. 

This  was  a  motion  to  discharge  an  order  of  coarse  for  security  for  costs. 

The  bill  was  filed  in  March  1847,  and  the  Plaintiff  described  himself  as  resident 
within  the  jurisdiction.  In  July  following,  the  Defendant,  hearing  that  the  Plaintiff 
was  abroad,  gave  notice  of  motion  for  security  for  costs ;  but  on  the  26th  of  July  he 
filed  his  answer,  and  gave  notice  of  abandoning  his  motion.  The  Plaintiff  came  back 
to  England  in  December,  and,  on  the  16th  of  January  1848,  the  Defendant  filed  a 
demurrer  to  the  amended  bill.  On  the  13th  of  March  the  Defendant  had  clear  notics 
that  the  Plaintiff  was  abroad,  and  on  the  same  day  (13tib  of  Maxoh  1848)  the  demurrer 
was  allowed,  with  liberty  to  amend. 

The  Plaintiff  amended  his  bill  on  the  27th  of  March,  and,  in  conformity  with  the 
decision  in  Kerr  v.  CHUe^  (7  Beavan,  269),  he  then  stated  that  he  redded  in  France. 
On  the  29tfa  of  March  the  Defendant  obtained  cm  order  of  course  for  security  for  costs ; 
but  he  omitted  to  state,  in  his  petition  for  the  order,  all  that  had  previously  occurred 
in  the  cause. 

Mr,  Turner  and  Mr.  W.  Morris  now  moved  to  discharge  the  order  for  irregularity ; 
first,  because  the  [100]  order  ought  not  to  have  been  made  as  of  course  after  answer. 

2dly.  Because  the  fact  of  an  answer  having  been  filed,  had  been  suppressed  in 
the  petition  for  the  order  of  course.  Cooper  v.  Lewis  (2  PhiUips,  178),  Hooper  v.  Potwr 
(6  Beavan,  173),  and  St  Victor  v.  Devereux  (6  Beavan,  684). 

3dlr.  Because  there  had  been  a  waiver  of  the  irregularity  (if  any)i  by  the  proceed- 
ings taken  by  the  Defendant,  subsequently  to  his  knowledge  of  the  Plamtiffs  absence 
firomEnglaiul. 

Mr.  Teed  and  Mr.  Brett,  iwn/nk. 
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Ist  A  d^mtirrw  hAVibg  beep  allowed,  the  bill  vis  oiit  Hi  Court,  the  PUititiff 
proceeded  de  nwoy  and  there  was  do'  uuwdr  bo  the  new  bill  Thu  Defeoduit  wae, 
therefore^  perfectly  rwular  in  obtaiiUDg  thte  ordw  of  ooureef  when  the  Plaintiff,  for 
the  first  time,  deaoribed  hinuell  as  rerident  abroad. . 

2dl7.  There  was  no  agppreikiop  of  any  matoial  faot^  Ux  all  (hat  preoedad  the 
lUlowanoe  of  the  demurrer  wM  immaterial  to  this  question. 

3dly.  The  Defendant  applied  for  seourity  for  eosta  the  moment  he  had  oonclosive 
evidence  of  the  Plaintiff  being  resident  abroad.    Therefore  there  was  no  waiver. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Bou3  [Lord  Langdale].  In  this  ease  there  are  two  questions : 
1st,  whether  an  order  such  as  this  ought  [1011  ever  to  be  made  iindsr  the  circumstances 
as  an  order  of  course ;  and,  2diy,  whether  the  petition  omitted  to  state  all  material 
special  circumstances. 

It  has  been  argued,  that,  by  the  allowance  oi  the  demurrer,  the  bill  was  out  of 
Court.  The  expression  "the  bill  is  out  of  Court"  is  frequently  used;  but  still  it 
rraiains  for  ever  on  the  files  ctf  the  Court,  and  several  things  may  be  done,  aftor  a 
demurrer  has  been  allowed  to  it  What  is  meant  by  the  expression  is,  that  it  is  in 
such  a  state  that  no  relief  ean  be  had  upon  the  bill  as  it  stands ;  but  if,  on  allowinc  a 
demurrer,  the  Court,  at  the  same  time,  gives  leave  to  amend  the  lull,  though  no  relief 
can  be  had  upon  in  its  present  shape,  yet  there  may  be  upon  an  amendment,  and  for 
that  very  purpose  leave  was  given  to  amend.  I  cannot,  therefore,  consider  the  bill 
out  of  Court 

The  circumstances  are  these : — A  bill  being  filed,  in  which  the  Plaintiff  described 
himself  as  living  within  the  jurisdiction,  and  several  proceedings  having  been  had,  and 
a  demurrer  being  allowed  to  the  bill,  an  amendment  is  afterwards  made,  by  which  it 
was,  as  I  think  properly,  stated  tiuit  the  PUuntiff  had  not  then  the  same  resideuoe 
which  he  had  on  filing  the  original  bill,  but  such  a  residenoe  as  if  it  had  been  stated  on 
the  original  bill,  would  have  given  the  Dofendant  a  right  to  an  order  of  course  for 
security  for  costs ;  and  the  question  is,  under  sudi  ciroumstanoes,  whedier  the  Defendant 
is  entiued  to  take  an  order  of  eourse.  It  is  admitted,  that,  where  the  Plaintiff  is 
within  the  jurisdiction  at  the  time  the  biU  is  filed,  and  afterwards  goes  out  of  the 
jurisdiction,  he  is  not  to  be  asked  to  give  security  except  on  a  spedal  motion.  It  is 
very  necessaiy  that  this  should  be  the  case;  for  otherwise  the  temporaiy  absence  of  a 
Plaintiff  would  be  sufficient  [102]  to  entitle  the  Defendant  to  an  order  for  costs ; 
and  the  circumstance  of  filing  a  biU  in  Chancery  would  hinder  a  Plaintiff  from  moving 
about  the  world  as  his  family  and  business  might  require. 

Cases  have  occurred  in  which  a  party  hsus  gone  abroad,  and  security  for  coets 
being  asked,  I  have  refused  it,  because  I  wought,  that  the  mere  circumstance  of  the 
Plaintiff  going  abroad,  upon  necessary  busineae  and  affairs,  was  not  to  be  taken 
as  a  withdrawal  out  of  the  jurisdiction.  But  if  a  Plaintiff  saves  all  trouble,  and  does 
not  leave  it  a  matter  of  doubt  whether  he  has  gone  abroad  for  a  temporal^  purpose, 
or  to  reside  permanently,  if  he  states  that  he  is  residing  abroad,  what  neoesaty  is  there 
for  idl  the  investigation  which  is  requisite  where  the  matter  is  doubtful?  There  is  an 
end  of  the  matter  so  far  as  the  case  is  to  be  oonsidered  independent  of  the  proceed- 
ings  in  the  suit. 

As  to  the  proceedings  in  the  suit  it  appears,  that,  the  Plaintiff  bein^  abroad,  the 
Defendant  did  intimate  his  intention  of  applying  to  the  Court  for  secunty  for  costs : 
he  did  not  prosecute  it ;  he  might  have  had  sufficient  reason  for  so  doing;  he  might 
not  have  had  sufficient  evidence,  especially  as  this  gentleman  has  since  returned,  and 
has  actually  been  here ;  non  onu/a/,  therefore,  that  he  might  not  have  been  then  here. 
I  cannot  say  that  this  objection  is  to  prevail  and  preclude  a  party  from  obtaining 
security  for  costs,  when  he  had  it  clearly  admitted  by  the  party  himself  that  be  was 
resident  abroad.  I  will  inquire  if  any  fact  was  omitted  wnich  would  have  had  any 
influence  in  the  office  on  granting  the  order. 

p.03]  May  30.  The  Master  of  the  Rolls  [Lord  Langdale].  This  was  a  motion 
to  discharge  for  irregularity  an  order  made  as  of  course,  requiring  the  Plaintiff  to 
give  security  for  costa. 

The  Plaintiff  is  avowedly  resident  out  of  the  jurisdiction,  and  has  stated  himself 
so  to  be  in  his  amended  bill. 
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In  the  original  bill,  the  PlainUff  was  described  as  within  the  juriadicUrai,  but 
being,  nevertheless,  supposed  to  be  out  of  the  jurisdiction,  a  notice  of  motion  for  an 
order  requiring  him  to  give  security  for  costs  was  served,  but  was  aftemrds 
abandoned.  answer  was  filed.  On  a  subsequent  amendment,  and  on  the  16th  <rf 
Juiuarj  last,  a  demurrer  was  filed.  On  the  13tb  of  the  month  of  March  the 
demurrer  was  allowed,  bat  leave  was  given  to  the  Plaintiff  to  amend  his  bill  After 
this  time,  and  before  (he  amMidment,  the  Defendant  seems  to  have  beoi  aware  that 
the  Plaintiff  was  alatMd,  • 

And  in  these  inrcumataaoeaf  on  the  27di  of  KUureb  1848,  the  Plaintaff,  pursuant  to 
the  leave  dven  him,  amended  his  biU.  In  the  amended  bill  he  trulv  and  properly 
described  himself  as  of  Boulogne  in  France,  and,  therefore,  out  of  the  juriadiction, 
and  diereupon,  on  the  29th  of  March,  the  Defendant  obtained  the  order  now 
oomirilained  of  as  irregular. 

It  is  objected  to — 1.  Because  such  an  order  is  not  regularly  made  as  of  course 
after  answer ;  2.  Because  the  fact  of  an  answer  having  been  filed  was  suppressed,  as 
it  is  said,  in  the  application  for  the  order ;  3.  Because  the  Defendant  knew  of  the 
Plaintiff's  residence  abroad  for  a  oonsidrnkble  time  before  he  applied  for  the  wder. 

[104]  It  may  be  true,  that,  as  a  genraal  rule,  the  Defendajit,  having  answered,  is 
not  entitled,  as  of  course,  to  an  order  for  Mouring  costs.  The  Defendant,  not  having 
asked  for  security  in  the  first  instance,  may  have  waived  his  right,  and  be  required  to 
shew  some  snflBoient  reason  for  asking  for  it  at  tiie  time  warn  he  ap^es.  In  this 
case,  the  Defendant  might  have  precluded  himself  fnnn  asking  for  we  saeurity  for 
costs  in  the  suit  as  it  stood  before  the  last  amendment  But  the  Plaintiff  having 
afterwards  unended,  and  having,  in  his  amended  bill,  stated  himself  to  be  resident 
abroad,  I  think  that  his  former  answer  does  not  preclude  him  for  asking  for  an  order 
of  course  for  security. 

It  was  determined  upon  the  allowance  of  the  demurrer,  that,  as  the  record  then 
stood,  the  Plaintiff  was  entitled  to  no  relief.  The  order  giving  leave  to  amend,  shews 
that  there  was  some  probable  cause  of  suit,  and  that  by  amendment,  the  Plaintiff 
might  possibly  or  i»oubly  make  out  a  claim  to  relief,  but  whether  this  would  prove 
to  oe  so  or  not,  was  necessarily  dependent  on  the  allegations  or  statements  to  be 
made  and  established  on  tiie  amendments  which  might  m  made.  Upon  the  amend- 
ments, as  bearing  on  the  &ctB  before  «ll^ed  at  such  of  them  as  might  be  permitted 
to  remain  on  the  record,  die  Plaintiff  was  permitted  to  commmce  a  new  coarse  of 
litigation,  or  make  a  new  attempt  to  obtain  reli^.  He  takes  his  first  step  by  filing 
the  amended  bill  on  the  27th  of  March,  and  then  describes  himself  to  he  residait 
abroad.  I  am  of  opinion  that  the  Defendant  became  entitled  to  ask  for  security  for 
costs  by  application  for  an  order  of  course  requiring  the  Plaintiff  to  give  it. 

2dly.  Nothing  can  be  more  important,  as  a  general  rule,  than  that  parties 
applyinK  for  an  order  of  course  should  be  held  bound  truly  to  state  the  facts  on  which 
[iO{f|  uie  application  is  made;  and  it  is  the  constant  practice  to  discharge,  aa 
irregular,  all  such  orders,  in  cases  where  material  facts  are  misrepresented  or 
suppressed ;  but  the  rule  applies  only  to  such  facts  as  are  material,  such,  as  if  truly 
staled,  wotdd  have  disentitled  or  shewn  some  good  reason  for  disentitlix^  the  party 
to  the  order  for  which  he  asked.  In  the  cironmstances  of  this  oase^  I  thmk,  that  the 
statement  of  an  answer  having  been  put  into  the  bill  in  a  former  state  ctf  the  record 
was  immaterial,  and  that  the  omission  is  not  to  be  considered  as  an  improper 
suppression. 

3dly.  The  order  was  obtained  on  the  second  day  after  the  last  amended  bill  was 
filed ;  and  it  cannot  be  justly  alleged  that  tdiere  was  any  acquiescence  or  impn^ 
delay. 

On  the  whole,  I  am  of  (^nion  that  the  motion  must  be  refused  with  costs. 
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[100]  Snook  v.  Watts.   Mamh  17, 18,  20, 1848. 

ra  a  12  Jor.  444. .  See  Can^  v.  Hooper,  1866,  24  L.  J.  Ch.  646 ; 
S  Sm.  &  a  169.] 

Tboagh  the  finding  of  a  person's  in^^ty,  hy  inquintdoa  upoq  a  oommiBsioa  of  lunacy, 
is  not  binding  on  third  parties,  atiU  it  destroys  the  JiataMl  iveaamptiao  in  faroar 
of  sanity^  and  easts  the  burthen  trf  proving  die  persion's  sanity  on  Uie  party 
allegiDeit 

After  a  oill  to  foreclose,  the  mortgagor  was  found  lonatio  by  inquisition,  at  a  date 
overreaohing  the  piortgage  deed  At  the  hearing,  an  issue  was  directed  as  to  his 
sanity  at  the  date  o£  the  mortgage. 

As  to  tile  difficulties  in  aaoertaining  a-  man's  sanity,  and  the  proper  tests  to  be 

employed* .  .  . 

Between  the  months  of  Deoember  1834  and  Jane  1837  the  Defeadtat  Geoive 
Watts  executed  a  number  of  mortgages  of  his  property.  To  these  mortgages  tSe 
Plaintiff  Snook,  became  entitled,  either  as  direct  mortgagee  or  as  transferee.  . 

[106]  In  January  1842  the  Plaintiff  filed  this  biU  against  Watts,  his  wife  and 
others,  to  foreclose  Uie  mortgages.  Watts  and  his  wife  appwred,  but  not  having 
answered,  t^e  Plaintiff  filed  a  traversing  note  against  them.  The  cause  came  on  for 
hearing  in  July  1844,  when  counsel  appeared  for  the  Befnidant  Watts  and  his  wife ; 
and  having  re^vesented  to  the  Court  that  the  Defendant  Watts  was  then,  and  had 
been  for  many  years  inreviouB  thereto,  a  pertem  o(  unsound  mind,  and  l^t  it  was  the 
intention  oi  his  wife  to  petition  for  a  oommissitm  in  Ae  nature  of  a  writ  ifs  hnuUieo 
inqiiimido,  tiie  eaose  was  Mdered  to  stand  over. 

In  November  1844  Mrs.  Watts  presented  a  petition  for  a  oommissitm  trf  lunacy, 
which  was  opposed  by  Snook,  but  was  ultimatwy  granted  by  the  Lord  Chancellor, 
who  gave  Snook  liberty,  if  he  would  aulnnit  to  be  bound  by  the  result,  to  appear  on 
the  execution  of  the  commission,  and  examine  any  witnesses  he  might  think ,  proper. 
This  liberty,  however,  he  did  not  avail  himself  of ;  and,  on  the  4th  of  March  1846, 
the  oonunission  was  executed,  and  the  jury  found,  dbafc  G^eorge  Wattt  wai  a  person  of 
unsound,  mind,  so  that  he  was  not  sufficient  for  tiie  government  <rf  himself  and  his 
property ;  and  that  he  had  been  in  the  same  state  of  onsoundneea  of  mind  boat  tiw 
Ist  day  of  January  1822. 

A  anpfdemental  bill  was  filed  to  Ixing  his  eommittee  b^ra  the  Court,  and  the 
OMUes  now  eame  aa  ior  hearing. 

£vidvioe  waa  entered  into  oy  both  sides  as  to  the  sanity  of  Qeorse  Watts  at  the 
dates  of  the  several  deeda.  The  Plaintiff  attempting  to  shew  ^ttt,  tliough  liable  to 
ooeaaicaAl  fits  of  insanity,  he  still  had  long  and  fre-[107}-quent  iQcid  intenralsL  It  is 
nnnecessary,  however,  to  state  the  evidence. 

ne  AtUfmejf-Qmeral  v.  Paimther  (3  Bra  C.  C.  441),  Hall  v.  ITanm  (9  Yes.  606), 
Sdby  V.  Jaekton  (6  Beavan,  192),  Towwi  v.  SeUan  (6  Dow,  231),  Dao  v.  Clarhe  (1  Sinu 
&  St.  108,  and  6  Kubs.  163),  and  Frank  v.  Maimoaning  (2  Beavan,  116),  yr&t  cited. 

Mr.  Turner,  Mr.  Walpole,  and  Mr.  Willcock,  for  the  Plaintiff. 

Mr.  Jloupell  and .  Mr.  Wright,  for  the  Defeoidant,  the  alleged  lunatic  and  his 
committee. 

Mr.  W,  A.  Collins,  Mr.  G.  L.  Russell,  and  Mr.  Parsons,  for  other  parties. 

ifarch  30.  Tbb  Masteb  OF  THX  BOLLS  [Lord  Langdaldl  The  rule  of  law  upon 
this  subject  has  be^  etated  with  perfect  correctness  by  boui  aides.  The  fin^g  of 
the  jury  upon  a  eommissiott  of  luiuicy  tiiat  a  party  is  lunatic,  throws  tiie  burden  of 
pnxrf  on  tboee  who  contend  the  contrary.  The  presumption  is  not  then,  as  it  would 
otherwise  be,  in  favour  <rf  sanity  ot  soundness  <tf  mind,  but  the  contrary  must  be 
proved;  that  is,  they  who  allege  the  sanity  of  a  person  at  a  time  subsequent  to  that 
at  which  he  has  been  found  lunatic  under  a  commission,  have  the  burthen  cast  on 
them  .dFproving  the  soundness  of  mind  of  such  person. 

[108]  There  is  no  subject,  I  conceive,  more  difficulty  to  investigate  and  satis- 
betorily  to  sidjudicate  upon  in  Courts  of  Jnitioe  than  the  state  cH  a  man's  mind,  with 
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reference  to  hia  sanity  or  insanity,  for  the  purpose  of  detennining  whether  he  is 
legally  bound  by  or  answerable  for  hi.e  acts ;  and  independent  of  the  difficulty  of 
forming  a  distinct  idea  of  what  ou^t  to  be  understood  by  the  expression  "  soundness 
of  mind,"  it  is,  in  many  caaes,  most  difficult  to  determine,  yihAt  indieatibtuf  of  alleged 
unsoundness  ought  to  be  retied  u^on,  and  to  distinguish  between  an  insane  man's 
delusions,  and  the  erroneous  opinions  or  the  mistucen  notions  of  a  man,  who  is 
admitted  to  be  generally  of  sound  mind.  A  man  may  be  salneot  to  soma  deluBionl^ 
and  one  of  the  means,  and  pet^ps  the  moat  aoonrate  means,  oi  jndgiog  whether  these 
apparent  indications  ought  to  be  lelied  upcm  aa  proving  a  general  nnaoandDess  td 
mind,  is  by  a  comparison  of  tbe  alleged  acts  of  insanity  with  other  acts  of  the  same 
person  and  the  general  course  of  his  life ;  so  that,  on  questions  of  insanity,  a  great 
deal  more  is  to  oe  taken  into,  consideration  than  the  particular  acts  of  impnted 
insanity.  When  a  man's  wa^s  and  general  course  of  life  are  such  as  to  indicate 
sanity  and  a  knowledge  of  his  affairs,  proof  of  one  or  more  particular  acta,  tJiough 
very  strange  in  themselves,  and  though  affording  some  grounds  for  impnting 
insanity,  would  not  be  a  sufficient  proof  to  shew  that  all  his  acts  were  done  under  the 
delusion  of  insunty.  On  the  other  hand,  when  a  man  is  thought  by  variom  persons 
to  have  been  insane  at  a  particular  period,  and  to  have  so  continued  ever  rinoe,  proof 
o[  one  or  more  acts  done  afterwards  apparently  in  the  manner  of  a  man  of  sound 
mind,  would  not,  if  unaoeompanied  by  other  proof  and  the  applieatum  of  some  test  or 
inquiry,  prove,  that  the  aote  done  were  done  under  drcamstanoes  free  from  delusion, 
or,  what  is  quite  as  much  of  importance,  free  from  the  influence  to  which  [109] 
persons  acting  under  insane  delusions  are  confessedly  liable. 

It  appears,  by  the  evidence  in  this  ease,  that  Mr.  Watts  was  at  least  occasionally 
insane  or  subject  to  fits  of  insanity.  It  further  appears  that  he  was  occasionally,  at 
least,  capable  of  well  understanding  and  of  managing  his  business.  I  apprehend  it  to 
be  the  result  of  the  evidence,  that  he  was  insane  enjoying  lucid  intervals.    He  has 

gtrformed  acts  of  very  great  importance  to  his  own  interest  between  the  10th  of 
eoember  1S34  and  the  month  of  June  1837,  and  the  questions  to  be  determined  are, 
whether  he  was,  on  each  of  the  several  days  mentioned,  in  a  state  of  sound  mind. 
It  is  quite  consistent  with  the  evidence,  to  say  the  least  of  it,  that  he  might  have 
been. 

The  Plaintiff  has  brought  Ua^nxd  evidence  distinctly  proving  that  at  the  times 
when  these  several  aets  were  done,  Mr.  Watts  was  acting  as  a  man  4A  sound  mind 
might  be  supposed  to  act.  With  the  single  exception  of  Mr.  Deacon,  we  do  not 
find  that  anyone  of  the  witnesses  had  been  apprised  that  there  had  ever  at  any  time 
been  any  imputation  upon  Mr.  Watts's  sanity.  I  do  not  collect  from  the  evidence 
that  there  was.  Mr.  Deacon  had  an  intimation  of  it,  which,  happening  in  the  beginning 
of  the  year  1834,  might  possibly  have  made  a  very  small  impression  on  his  mind 
One  person  said  Mr.  Watts  had  a  fit  which  made  him  insane,  and  when  that  fit  was 
over,  ^e  insanity  was  ail  gone.  It  might  not'  have  made  such  an  impression  upon 
the  mind  of  the  witness ;  if  it  had,  one  could  not  easily  think  he  would  have  allowed 
that  deed  of  the  lO^  of  December  1634  to  have  been  executed,  without  having  had, 
at  the  same  time,  the  proper  means  of  investigating  what  was  the  state  of  Mr.  Watts's 
mind,  not  [110]  as  to  his  doin^  a  formd  ac1(  of  ousiness,  but  as  to  oomprehendiiu; 
what  was  the  nature  of  it,  having  r^;ard  to  the  delnsiona  nnder  which  he  laboureo, 
and  to  the  influence  which  might  have  been  exercised  by  means  of  Uiose  delusions. 
The  same  observation  applies  to  all  the  rest.  There  is  nothing  in  this  cause  incon- 
sistent, as  I  think,  with  this  deed  having  been  duly  executed ;  but  the  execution  od 
those  days  is  not  proved  to  have  taken  place  after  inquiry  and  investigation,  and 
under  circumstances  sufficient  to  afford  a  satisfactory  test  that  the  state  of  mind 
shewn  to  have  been  previously  unsound  had  become  and  was  then  sonnd,  and, 
therefore,  it  is  that  I  think  I  ought  not,  in  a  case  of  this  sort,  to  determine  the  point 
myself.  I  quite  agree  that  the  Court  is  competent  to  decide  questions  of  tAda  sratj 
but  the  cirenmstances  make  it  very  important  that  the  subject  shoold  undergo  a  mors 
full  investigation  than  it  can  receive  here.  In  the  case  of  Frank  v.  Maimwarimg  (3 
Beav.  lis),  after  an  investigation  helote  a  jury,  the  deeds  were  supported,  and  tiiey 
may  be  so  in  this  ease. 

I  think  I  most  direct  an  issue  in  auch  a  form  as  to  bring  the  attention  oi  a  jury 
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to  each  ni  those  deedi,  uid  to  the  time  of  the  exeeaticm  ci  aadi  and  every  of  them. 
There  is  no  otiitir  qoeetaen  to  try.  'Hie  defence  ie  retted  entirely  upon  thie,  that 
upon  eaoh  and  every  ooeanoa  aa  vhidi  theea  deedi  irare  taaaeatM,  thu  nnfortonato 
man  waa  inoranpetant  to  tnnaaot  buaineBa. 


[Ill]  Whirbn  9.  Habtwrioht.  April  16, 1848. 

Production  refused  of  letters  which  passed  between  the  respective  solieitors,  with  a 
view  to  a  oomprtHduse,  upon  an  express  stipulation  Uiat  t^y  should  no^  in  any 
way,  be  referred  to  or  used  to  the  prejodue  of  the  Defendant^  if  an  amxoaue 
arrangement  was  not  come  ta 

A  motion  was  made  fat  the  (voduotion  of  dooumenta,  admitted  by  t^e  Defendant's 
answer  to  be  in  his  poeseasion. 

Ai  to  some  of  these  doeoments,  the  answer  stated  as  follows:^ — "And  this 
Defendant  snUi,  that  tiie  dooummts  ud  writings  comprised  in  the  second  part  td  the 
said  schedule  hereunto  written  consist  of  and  comprise,  amongst  other  particulars, 
certain  letters  uid  copies  of  letters,  which,  upon  and  after  the  So.  of  December  1847, 
passed  between  the  then  solicitors  of  this  Defendant,  and  the  solicitcnrs  of  the  said 
Plaintaff,  acting  on  behalf  of  their  respective  clients,  with  a  view  to  an  amicable 
adjustment  of  the  questions  in  issue  in  this  suit,  and  which  said  last-mentioned  letters 
were  written  by  the  parties  writing  the  same,  and  were  received  by  the  parties  to  whom 
the  same  were  addressed,  upon  the  footing,  which  was  expressly  stipulated  for  in  the 
first  of  tibe  same  letters,  th^  the  correspondenoe  should  not  be,  in  any  way,  referred 
to  or  used  to  the  prejudice  ct  this  Defisndant)  if  an  amicable  arrangement  was  not 
come  ta" 

Hr.  Tanier,  in  sapport  <rf  the  motion. 

Ht.  Idtfele,  for  the  Defendant.  These  letters  cannot  be  used  in  evidenoe.  The 
ol^ect  of  the  suit  is  to  make  the  D^endant  UaUe  for  his  oo-tmstee;  and  tliis 
correspcmdence  passed,  pending  a  tnaty  for  a  compromise,  [113]  upon  an  express 
agreement  that  they  should  not  be  used.  He  referred  to  PhiUipps  on  EviaeDce 
(pL  366,  8th  ed. ;  and  see  Cory  v.  BrtUon,  4  Gar.  &  P.  462). 

Tax  Master  of  thb  Rolls  [Lord  Langdale]  declined  ordering  the  production, 
observing,  that  he  did  not  see  how  the  Plaintiff  could  get  over  thu  express  agree- 
ment, thoi^  he  by  DO  means  agreed,  that  the  right  of  cusoovery  was  limited  to  the 
nse  wlueh  oould  be  made  of  it  in  evulettoe. 


[112]   Clabk  v.  Fiueshan.   Jon,  31,  1848. 

[S.  C.  17  L.  J.  Cb.  142 ;  12  Jur.  149.  Disapproved,  Sprmjfiaad  SpMug  CamoKf  v. 
Mew,  1868,  L.  R.  6  Eq.  561 ;  Dkcm  v.  Hekbn,  1869,  L.  IL  7  Eq.  493.  See  MuOem 
V.  Ward,  1873,  L.  B.  13  £q.  621;  PrudMiial  Asnmaue  Conmy  v,  Knatt,  1876, 
L.  R,  10  Gh.  145 ;  Levy  v.  Walker,  1879,  10  Gh.  D.  443 ;  /»  rv  £tnM  Trade  Mark, 
1884,  26  Gh.  D.  53;  PoUard  v.  PhOoffraphie  Company,  1888,  40  Gh.  D.  353. 
Gf.  Liverpool  Household  Stores  AuodaHon  v.  Smitk,  1887,  37  Gh.  D.  170 ;  Bernard  v. 
PerrynuM  [1891],  2  Gh.  369 ;  Wm  v.  MeUin  [1896],  A  C.  (Lord  Hersohell,  at  p.  162 

The  Gourt  will  not  interfere  by  injunoti<m  to  prevent  the  publication  of  a  libel 
Injunction  to  prevent  a  chemist  from  selling  a  quack  medicine,  under  a  false  and 

colounUe  re|»eaentation  that  it  was  a  medicine  of  the  Plaintiff  an  eminent 

physician,  refused. 

This  was  a  motion,  on  notice,  for  an  injunction,  to  reatoain  the  Defmdant  "  from 
selling  or  exposing  to  sale,  or  procuring  to  be  sold,  any  {nils  or  other  medicine 
deecnbed  as  or  purporting  to  be  those  of  the  Plaintifl^  Mid  from  publishing  or 
eiroilatinj^  or  causing  to  be  published  or  circulated,  advertisements  or  handbills, 
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80  contrived  or  Expressed  as  to  rMtresent  that  any  medi(»ne  sold  or  nopowd  to  be 
sold  by  the  Defendant  wiis  so  sold  by  him,  as  the  agent,  or  on  bebau  or  nndar 
the  sanction  or  approbation,  or  with  the  authontr  of  t^e  Plaintiff" 

The  facts,  as  appeared,  were  as  follows : — Tha  Plaintiff,  Kr  James  CSark,  was  a 
very  eminent  physician,  practising  in  London,  and  Physician  in  Ordinary  to  Her 
Majesty.  He  had  devoted  especial  attention  to  the  treatment  of  consumptive 
diseases,  and  had  vtitt^  and  .published  certain  worha  thereon,  and  (119] 
known  to  the  medical  pn^ssion  and  to  the  public  in  seneral  as  a  phyneiatt  peraliariy 
oonrenaat  with  oomnimptiTe  com^ilaiats.  A  ocmsiaenible  portMu  <rf  his  pcaotice 
eonsisted  in  the  treatment  of  patienta  affiiefeed  widi  ocumimptin  and  analogoas 
diseases,  and  a  00ReqKmdiDg.p6rti<m  of  his  TpKtdemoaBU  inwmie  had  uiian  nom 
that  source. 

The  Defendant  Freeman,  a  chemist  and  dru^st  in  the  ne^hbourhood  of  London, 
had  recentlv  been  offering  for  aide,  and  extensively  advertising  certain  inUs,  which 
he  called  "  Sir  J.  Clarke's  Consumptioo  Pills."  One  advertisement  publisned  in  the 
public  papws  by  him,  was  as  follows : — "  By  Hsr  Majesty  the  Quskn's  PsBiosaiON. 
StR  Jambb  Clabks's  Comsumptzon  VuAJi.  A  certain  cure  for  oonsumptaon,  and  an 
unfailing  remedy  for  coughs,  asthma,  difficulty  of  breathing,  &o.  In  t^e  l<mg  tist  d 
maladies  which  inflict  mankmd,  none  can  be  resided  with  more  terror  than  consump- 
tion ;  so  stealthily  is  it  in  its  approaehf  and  so  inndious  and  fotal  in  its  effects,  that 
many,  who  imagine  themselves  inwely  labouring  onder  a  temporary  cough  or  Bhartness 
of  breatiiin^  are  already  within  the  ntal  gnup  of  this  powerful  «Demy,  whose  terrible 
inflictions  have  rendered  desolate  so  naa^  thousands  of  happy  homes,  and  blighted 
the  hope  of  so  many  anxious  and  doting  parents.  When  we  reflect  upon  t^e 
prevalence  of  pulmonary  consumption,  ana  the  &tal  termination  which  in  almost 
every  instance  follow^  under  the  ordinary  mode  of  treatment,  we  cannot  but  regard 
this  discovery  as  an  invaluable  boon  to  Society,  for  averting  so  deadly  a  scourge. 
Such  is  the  unfailing  nature  of  the  medicine  now  offered  to  the  public,  that  numbers 
who  have  been  wonounced  past  recovery  are  now  in  the  enjoyment  of  perfect  health, 
and  can  scarcely  imagine,  tiut  at  one  time,  they  were  suffenng  from  that 

hitherto  fatal  disease,  consumption.  Agent,  Mr.  K  Freeman,  Kenningtcm  Boad,  and 
to  be  had  of  any  medicine  vendor,  price  2s.  9d." 

He  had  also  published  handbills  and  advertisements,  to  a  similar  effect,  com* 
mendiig  tiins: — "By  Her  Majesty  the  Queen's  permission.  Sir  James  Clarke's 
Consumption  Fills.  I  am  folly  aware  that  by  introducing  my  cure  for  consumption 
as  a  Patent  Medicine,  it  will  create  some  astonishment  in  the  minds  of  the  profession ; 
but  it  is  only  by  having  recourse  to  such  means,  that  the  knowledge  of  this  discovery 
can  be  disseminated  amongst  those  unfortunate  persons  whom  it  has  been  my  great 
aim  to  relieve."  The  advertisement  then  proceeded  to  recommend  these  {hUs  as  a 
patent  medicine,  and  to  expatiate  on  their  great  merits. 

The  affidavit  of  the  Plaintiff  stated,  that^  independently  of  his  Christian  name 
being  used  in  full  in  the  said  last-mentioned  advertisement,  and  his  surname  being 
used,  with  the  extoption  only  of  the  addition  of  an  "  e  "  thereto,  the  peculiar  langoage 
of  the  first  paragraph  was,  as  he  believed,  especially  framed,  with  a  view  to  create  an 
impresnon,  that  the  said  pills  were  his,  or,  at  leasts  (rf  lus  invention  or  distK^very,  or 
sanctioned  by  him,  and  wat  such  language  was  particularly  and  deugnedly  used,  to 
guard  against  the  astonishment  which  would  natiually  be  caused  in  the  mind  of  tiie 
medic^  profession,  if  they  believed  that  he,  the  Plaintiff  was,  in  any  way,  connected 
with  such  pills,  and  to  induce  such  a  belief  in  their  minds. 

The  Plaintiff  also  stated  that  no  person  of  the  name  of  Sir  J,  Clark  was  in  practira 
in  England,  or  Imown  in  England,  as  a  medical  man,  and  he  believed,  and  had  no 


notwithstanding  tiie  addition  of  an  "e"  to  his  name,  intended  to  re^went  to  the 
public,  and  were  understood  by  very  many  persons,  as  asserting  that  the  jnlla 
advertised  were  his,  the  Plaintiff's. 

That  he  had  recently  received  letters  from  pers(ms  in  the  countrr,  referring  to 
these  advertisanents,  and  asking  information  as  to  tile  use  of  tho  said  pills,  or  com- 
plaining ol  ill  eflHsots  arising  therefrom.  And  he  believed,  and  had  no  doubt,  ^t  tiie 
adTwtisemeat  in  question  had,  in  fact,  not  only  been  extensively  circulated,  but  had 


doubt,  that  the  words 
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prodnoed  on  znuiy  mden  an  imprenioB,  that  the  pilb  were,  or  might  have  been, 
preured  or  sold,  tither  oB  his  heul^  or  at  l«wt  with  hii  niKtion. 

He  dttiied  tint  he  eter  aanodoned  the  proeeeding;  and  atated  the  injniy  to  hii 
profoiakKial  eharaeter,  and  hias  to  his  prcrfeuional  inoome,  in  the  folloiriag  tarau. 

"  That  his  general  pnrfeesional  income  dependB  on  the  esttmataon  of  hie  dill  in 
{vaetiee,  and  general  and  professional  character,  which  may  be  enterbuned  by  the 
INnrfaMion  and  the  publio  in  general,  but  more  especially  by  the  luneons,  eeneral 
practitioners,  and  apotheoaries  of  the  metropolis,  on  whom  it  frequenuy  devolves  to 
suggest  what  phyaioian  shouUl  be  eonsnlted  in  oritioal  oases ;  and  that  uie  statements 
contained  in  uie  advertuements,  and  especiaUy  in  the  said  hand-bill  advertisement, 
witii  regard  to  the  effect  of  the  [riUs  in  qnesticm,  are  such,  as  no  person  ctmversant  with 
the  treatment  of  cmsnmptive  diseases  oould  venture  to  use,  with  regard  to  any 
medidne  whatsoever,  and  would  lead  any  competent  person  to  the  ooncluaioB,  th«b 
a  I^ynoiaB  iaming  or  aanctiraing  these  adrertuements  £116]  TBi^oMb  be  unworthy  of 
confidence  in  his  profession.  Am  he  further  stated,  that  be  haid  eaosed  to  be  analysed 
some  of  the  pills  so  sold  by  Freeman  as  *  Sir  J.  Clarke's  Consumption  Pills ; '  and 
that  they  contained  meroury  and  antimony,  medicines  of  a  very  powerful  nature. 
And,  in  his  deliberate  opinion,  the  indisoriminate  use  of  the  said  medioines  would,  in 
a  great  number  of  consumptive  cases,  be  very  highly  injurious." 

The  bill  prayed  an  injunction  in  the  terms  above  mentioned. 

Mr.  Tnmer  and  Mr.  Wickens,  in  support  of  the  motion.  The  Defendant  is  selUne 
a  quack  medicine  in  such  a  way,  as  to  induce  the  public  to  believe,  that  it  is  sanctioned 
and  jMwscribed  by  the  Plaintiff  for  the  particular  diseases  with  which  he  is  most 
familiar.  This  is  a  fraud  and  misreiffesentation  against  which  the  Plaintiff  ou^t  to 
be  protected  by  injunction.  The  proceeding  is  injurious  to  the  Plaintiff's  professional 
character,  and  cwwouently  calculated  to  diminidi  his  pofessional  income.  This  case, 
therefore,  comes  within  the  principle  of  the  decisions  in  S^ees  v.  Sjfkes  (3  Bam.  &  C. 
541),  Knott  v.  Morffon  (2  Keen,  213),  Peny  v.  TruefiU  (6  Beavan,  66),  and  Oroft  v. 
J)ay  (7  Beavan,  84). 

Even  at  law  an  action  lies,  for  words  in  disgrace  of  the  profession  of  physician,  as 
by  calling  him  "a  quacksalver,"  "no  scholar,"  or  "an  emperic"  (1  Viner's  Abr. 
p.  451,  tit.  Action  on  Words  (S.  a.),  pL  10,  11,  12.)  This  Court  will,  therefore, 
interfere  in  aid  of  the  legal  nght,  and  prevent  a  succession  of  actions.  If  tJie 
Plaintiff  had  been  an  apothecary,  the  case  would  be  clear ;  there  is  pLlT]  no  reason 
why  a  physttian,  whose  emoloitwnts  depend  on  his  {W6soripti<nu,  should  not  be  equally 
protected. 

The  Defendant  did  not  appeu  for  the  purpose  of  opposing  the  motion. 
MaeaaJav  v.  ShadceU  <1  BlL  <N.  K),  96)  and  SauHuty  v.  Skerwooi  (3  Mer.  435)  wet« 
also  referred  ta 

Th>  BfASTiB  or  THi  Bolls  Jliord  Lanodale].  It  does  not  appear  to  me,  that  I 
cao  ^;rant  tlie  present  application ;  but  if  any  oases  can  be  found  warranting  tiie 
an^ication,  I  will  allow  the  matter  to  be  mentioned  again.  My  notion  is,  that  the 
Court  can  interfere  in  cases  of  mischief  being  done  to  property  by  the  fraudulent 
misuse  of  the  name  of  another,  by  which  hie  profits  are  mminidied.  Where  the 
legal  ri^t  is  established  the  Court  usually  interferes. 

This  is  an  application  to  have  the  injunction  in  the  first  instance.  Now,  supposing 
this  publication  to  be,  what  I  am  very  much  inclined  to  think  it  is,  an  attempt  to 
impute  to  a  gentleman  of  high  position  and  character,  tiiat  he  is  somehow  concerned 
in  vending  quack  medicines,  then,  no  doubt^  it  is  a  serious  injury  to  him  in  the  way 
of  slander ;  and  it  may  also  be  an  injury  to  the  pnUie,  who  may  be  induced,  ot' 
reason  of  the  sanction  of  the  Plaintiff's  name,  to  ado[A  as  a  remedy  a  medidne  whidi 
may  be  in  the  highest  degree  prejudieiaL  This  I  ocmeeive  woiud  be  in  the  nature 
of  a  public  offence.  Now,  if  this  Court  had  iurisdiction  in  cases  of  the  kind,  you 
must  first  establish  the  offence  at  law.  A  Judge  sitting  here  cannot  decide  it.  I^ 
after  that  has  been  done,  ^ou  [118]  find  that  an  injury  is  thereby  done  to  the 
Plaintiff's  property,  or  to  his  means  of  subsistence  or  of  gaining  a  livelihood,  I  will 
not  say  that  in  such  a  case  the  Court  might  not  interfere  oy  injttttction  and  isevent 
the  repetition  ot  similar  actions. 

I  do  not  go  altmg  wi^  the  notion,  that  this  physidan,  eminent  as  he  is,  and  an 
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honour  to  any  coontry,  has  been  aeriooaly  injured  in  his  reputation  by  any  such  £d«e 
statements  as  have  been  puUished  by  the  Defendant  It  is  one  of  the  taxes  to  wfaidi 
persons  in  hia  station  become  subjected,  by  the  very  eminencft  they  haTe  aoqmred  in 
the  vorid.  Other  persona  try  to  avail  themselves  of  tiieir  names  and  npuMaaoM  for 
the  purpose  of  making  profit  tot  themaelTeB ;  diat  unfnrtnnately  ooatinnally  happras. 

I  cannot  grant  this  injunction :  I  oannot  liken  tiiis  ease  to  that  of  Craft  v.  Dof, 
where  a  man  fraudulently  attonpted  to  make  his  ovn  eoods  pass  off  as  the  goods  of 
another,  to  Uie  prejudice  of  that  other.  This  the  Court  would  not  allow.  Its 
jniiBdiction  is  well  established,  but  I  am  afraid  that  if  I  were  to  interfere  as  is  now 
asked,  I  should  be  reviving  the  criminal  jurisdiction  of  the  Star  Chamber. 

Mr.  Turner  afterwards  mentioned  the  case  of  Lord  Byron  v.  Johm^m  (2  Mer.  29) 


Plaintiff's  circumstances  making  it  highly  probable  that  it  was  not  the  Plaintiff's 
work,  and  the  Plaintiff  being  abroad— «nd  JRoiUh  v.  fTebtter  (10  Beavao,  561),  in 
which  the  provisional  pll9]  direct(»s  of  a  joint  stock  cmpany  having,  wkbout  th» 
authority  of  the  Flaintifl^  ^blished  a  prospeotua  stating  him  to  be  a  trustee  of  the 
company,  they  were  restnuned  by  injunction. 

Thb  Mastib  of  IBS  Boua  (Lord  Langdale].  I  do  not  think  the  caaea  applv. 
If  Sir  James  Clark  had  been  in  the  habit  of  mannfactnring  vad  selling  pills  it  would 
be  very  like  the  other  cases  in  which  the  Court  has  intenered  for  the  protection  of 
property.  I  regret  that  the  report  of  the  case  in  Merivale  does  not  assist  me  by 
stating  the  reasons  for  making  the  order.  I  cannot  grant  this  injunction.  The  case 
of  the  Defendant  is  disgraceful ;  but  I  think  the  granting  the  injunction  in  ^lia  case 
wonld  imply  that  the  Court  has  jurisdiction  to  stay  the  publication  of  a  libel,  and  I 
cannot  think  it  has.  (Note.— See  Oee  v.  Pritehard,  2  Swanston,  p.  413.) 


The  Borough  Fund  created  under  the  Municipal  Corporation  Act  (5  &  6  Will.  4,  c. 
76)  is  a  trust  fund,  and  this  Court  has  authority  and  jurisdiction  to  compel  tiie 
parties  who  receive  and  a[^y  the  fund  to  aocount  for  the  sums  tiwy  receive,  and 
the  application  of  them. 

Upon  a  true  construction  of  the  Municipal  Corporation  Act,  it  is  tiie  duty  of 
corporations  to  provide,  as  far  as  they  can,  within  the  year,  for  Ute  expenses  of 
tiie  year,  by  seeurinj^  by  means  of  a  rate,  if  other  lawful  means  are  iiuuffioient, 
such  an  income,  a^  upon  a  proper  estimate,  may  be  found  neceasazy,  and  tb^ 
ought  not  to  oontiwit  debts  to  be  paid  in  future  years,  im  the  purpose  of  avwd^ 
in  the  current  year,  to  provide  for  the  expenses  then  incurred.  But^  on  l^e  other 
hand,  it  is  not  dear,  that  the  Act  ought  to  be  so  strictly  cimstrued,  as  to  lead  to 
the  conclusion,  that  an  expense  not  included  in  a  prior  estimate,  and  so  incurred 
as  to  constitute,  what  may  be  justly  called  a  debt,  qefore  a  subsequent  estimate  or 
rate  is  made,  can  in  no  case  whatever  be  lawfully  provided  for  by  soch  subsequent 
estimate  or  rate. 

In  a  case  requiring  its  exercise,  the  Court  may  have  jurisdiction  to  restrain  the 
Corporation  from  m^ng  any  new  or  additional  braough  rate,  for  the  purpose  of 
paying  thereout  any  expenses  incurred  previously  to  making  the  same. 

The  Court  has  jurisdiction,  if  it  be  expedient  and  the  case  required  it,  to  restrun  the 
apjilioiAion  of  money  collected  by  rates  for  costs,  debts,  and  expenses  incurred 
^or  to  mi^ng  the  rate. 

A  moticm  agunst  a  municipal  ocHrporation  and  its  officers  for  an  injunction  to  prevent: 
1.  The  application  by  them  of  the  money  already  collected  by  a  borough  rate  for 
costs,  debts,  or  expenses  incurred  prior  to  the  making  <rf  the  rate ;  2.  from  taking 
any  steps  to  enforce  payment  of  sums  not  yet  received  under  the  rate ;  and  3. 


— in  which  there  was  an  injunction 


^120}  Tee  Attorney-General  v.  The  Corporation  of  Lichfikld.' 

May  2,  3,  4,  June  27,  1848. 


[S.  a  17  L.  J.  Ch.  472.] 
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FVom  malring  any  new  or  additional  rate  for  the  purposes  of  payiog  thereoot  any 
expenses  incnrrea  pricw  to  tiie  making  of  tiie  rati^  refosed  under  the  cinnnkstanees. 

This  case  came  before  the  Court  upon  an  appUcatkm  for  an  injnnetion  under  the 
fi^whtff  eironmstanees : — 

At  the  municipal  election  at  Lichfield,  in  November  1843,  a  oonsiderable  chanfi;6 
took  place  in  the  preponderance  of  the  two  parties  existing  within  that  borough.  In 
Janu«7  1844  Simpeon,  who,  for  eighteen  yean  had  acted  as  town  clerk,  was 
remored ;  and,  the  town  council  having  refused  to  make  him  an^  compensation,  he 
obtained  a  mandamus  from  the  Court  of  Queen's  Bench,  ofunmanding  the  Corporation 
to  assess  and  grant  him  a  compensation.  The  return  to  the  maii^\2iydamiu  was 
trarersed,  and,  issue  being  joined,  a  verdict  was,  in  1846,  given  for  the  Orown. 

In  December  1846  Simpson's  costs  were  taxed  at  £467,  and,  he  having  threatened 
to  issue  execution  against  the  individual  members  of  the  Corporation  who  had  made 
the  return,  the  amount  was  paid  him  out  of  monies  borrowed  tw  that  piu'pose, 
which  remained  unpaid. 

The  costs  <^  Ej^ngton,  the  new  town  derk,  who  noted  as  solieitor  for  the 
Corporatioi  in  tiiese  ^oeeedings,  were  considerable,  and  ware  not  paid  at  the 
time. 

Besides  these  debts,  the  Corporation  was  indebted  in  other  monies,  and  in 
urticular  for  eleven  years'  arrears  of  an  annual  sum  of  £4,0,  myable  by  the 
Corporation  to  the  Commissioners  acUng  under  a  Street  Act.  They  were  also 
indebted  to  the  trustees  of  several  municipal  charities  in  £490,  and  an  arrear  of 
interest  thereon  incurred  since  the  passing  of  the  Municipal  Corporation  Act.  As 
to  this  sum,  upon  a  reference  to  one  of  the  Masters  of  this  Court,  he  had,  in 
FebruaiT  1847,  reported,  that  it  ought  not  to  remain  in  the  hands  oi  the  Corporation, 
onless  they  gave  a  bond,  and  paid  up  tbe  arrears  of  interest 

These  bung  the  UaUHties,  it  appeared  that  ^e  Corporation  had  real  property 
producing  a  oonsiderable  income. 

The  first  borough  rate  of  £830  vm  made  on  the  31st  of  January  1846,  and,  on 
the  19th  of  July  1847,  the  Corporation  being  indebted  as  before  stated,  the  town 
couDcil  made  an  order  for  raising  a  sum  of  £2121  by  a  rate.  The  terms  of  the 
order  will  be  found  stated  [122]  jku'.  (Page  128.)  A  considerable  portion  was 
raised,  and  carried  to  the  Borough  Fund,  without  being  distinguished  from  the  other 
parts  of  it;  and,  out  of  the  Borough  Fund,  a  sum  of  £500  was,  in  Februuy  1848, 
paid  to  Eggingtou,  on  account  of  his  costs  of  the  proceedings  at  law,  and  payments 
nod  also  been  made  thereout  to  the  Commissioners  of  the  Street  Act,  in  respect  of 
the  old  debt^  and  to  the  trustees  of  the  charities,  and,  as  was  said,  in  payment  of 
other  debts  and  expenses  due  |«ior  to  tile  rate  being  made. 

Other  parte  of  the  rate  remained  unpaid.  The  overseers  of  one  of  the  patishea 
in  the  City  of  Lichfield  appealed  from  the  rate  to  the  recorder  of  the  citir,  who 
stated,  that  he  had  no  junsdiction  to  enter  into  tha  question,  as  to  whether  uie  rate 
was  intended  to  be  retrospective  or  not,  and  he  confirmed  the  rate. 

This  information,  after  stating  the  6th,  75th,  92d,  93d,  and  142d  sections  of  the 
Municipal  Corporation  Act  (5  &  6  Will.  4,  c.  76),  and  the  Street  Act  (46  G.  3,  o.  xlii. 
(local  and  personal)),  and  the  55  G.  3,  c.  51,  and  the  above  circumstances,  objected 
to  the  rate,  and  alleged,  that  the  suggestions  or  allegations  in  the  order  of  the  19th 
of  July  1847,  that  rae  oouncil  had  ascertained  the  insutBoiency  of  the  Borough  Fund, 
and  had  made  an  estimate  that  £2121  would  be  necessary  to  meet  the  expenses  of 
the  then  current  year,  were  colourable  only  and  untrue ;  that  the  rate  was  "  innlid 
and  illegal,  and  that  such  order  would  not  be  held  binding  at  law,  if  any  means 
existed  at  law  enabling  the  ratepayers  to  try  the  question." 

It  also  alleged  as  follows : — "  That  it  has,  in  fact,  been  determined  by  Her 
Majesty's  C<»irt  of  Queen's  [123]  Bench,  that  the  power  of  appeal  against  a  borough 
rate  under  the  Municipal  Corporation  Act  was  confined  to  the  grounds  of  appeal 
against  a  county  rate  under  the  Act  of  56  G.  3,  c  61 ;  and  that,  therefore,  no 
individual  ratepayer  can  appeal  against  a  borough  rate,  on  the  ground  of  a  personal 
grievance  to  himself ;  nor  can  he,  nor  churchwardens  and  overseers,  or  any  of  them, 
appeal  against  a  borough  rate,  on  the  ground  of  the  rate  being  retrospective,  although 
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the  Municipal  Corporation  Act  does  not  authorise  a  retnMp«ctive  rate,  and, 
aoocwdingly,  the  aforetaid  oirfnion  of  the  recorder  was,  as  the  relators  were  advised, 
according  to  law."  The  information,  entered  into  a  statement  of  accounts  to  shew 
that  the  monies  received  were  sufficient  for  the  prospeotire  exgeoMt ;  and  it  stated, 
that  t^e  inhabitants  had  no  remedy  at  law,  and  no  means  tot  oomcting  the  idl^ed 
abuses,  except  by  the  audioritT  and  inta-f^MMM  of  diis  Contt. 

The  infmnation  prayed  a  declaration,  that  no  part  of  Uie  proceeds  of  the  bcmu^ 
rate  of  the  19th  Jnlv  1847  was  properly  apptioable  to  any  payments  incurred 
[K-eviousIy  to  making  toe  rate,  and  that  the  payments  in  respect  of  the  arrears  of  Uie 
street  rate  and  to  Eggington  were  breaches  of  trust,  wd  it  sought  to  make  the 
Defendants  Uable  in  respect  thereof.  It  prayed  for  an  injunction  to  restrun  further 
payments  out  of  the  proceeds  of  the  rate  complained  of  to  £^rgington,  or  for  arrean 
of  interest  to  the  charities  in  respect  of  daims  anterior  to  ue  rate,  or  any  other 
expenses  incurred  prior  to  ma^g  the  rate ;  and  that  the  mayor  might  be  restrained 
from  issuing  warrants  of  distress  to  enforce  parent  of  anv  further  portion  of  the 
said  rate ;  and  that  the  treasurer  might  be  resteained  from  coUeeting  itu  And  it  also 
sought  to  restrain  the  CJorporatdon  "from  making  any  n«w  or  acKUtional  bOTongfa 
rate,  for  [12^  ^  poroose  of  paying  thereout  any  expenses  ioonrred,  <»  to  be 
incurred,  previously  to  the  making  of  the  suae." 

A  motion  was  now  made  for  an  injunction  in  the  terms  of  the  prayor  of  the 
bill 

Mr.  Turner  and  Mr.  Cole,  in  support  of  the  motion. 

Mr.  Boupell  and  Mr.  Greene,  for  the  Corporation. 

Mr.  Parsons,  for  Proffitt  and  Eggington. 

Mr.  Daniel,  for  the  present  mayor  and  three  town  councillors. 

Mr.  Turner,  in  reply. 

The  following  authorities  were  referred  to : — The  Queen  v.  The  Beeorder  of  Bath 
(9  Ad.  &  E.  871),  floods  v.  Bead  (2  Mee.  &  W.  777),  AUoney-Oenmd  v.  AtpinaU 
(2  Myl.  &  Cr.  613),  AUometf-Cfeiimd  v.  The  Cor^ation  of  PQoU  (2  Keen,  190 4  MyL 
&  Cr.  17X  Atbmn^fOeneral  t.  tapAm  (1  Y.  &  C.  <C.  C),  417),  Attorney-Ghmeral  v. 
SeeUs  (2  Sim.  &  St  p.  77),  CM  v.  Allan  (16  Law  Jottm.  (N.  S.)  (Q.  B.)  397),  The 
Qvem  T.  The  Town  ChmuH  of  Lichfield  (Ibid.  333),  AUomey-OenanUv.  fKUaon  (Or.  &  Ph. 
1),  AUometf-General  v.  The  Corporation  of  Norwich  (1  Keen,  700),  AUomey-Otneral  v.  The 
CorporaHon  of  Dublin  (I  Br.  &  War.  645),  The  Corporation  of  Dvhliin  v.  AUometf-Oenerd 
(9  Bli.  N.  R.  395),  Aiiomey^l2S}-General  v.  The  Corporation  of  Lieerpool  (1  Myl.  &  Or. 
171),  AUomey-Om»ral  v.  The  Corporation  of  Leieeskr  (7  Beav.  176,  and  9  Bear.  546), 
Begim  v.  The  Corporation  of  LuAfield  (4  Q.  B.  Bep.  893),  Attomey-Qtneral  v.  from 
(1  Swan.  266,  and  1  Wils.  C.  C.  323),  Fretoin  v.  Lems  (4  MyL  &  Cr.  249),  7  W.  4,  & 
1  Vict.  c.  81,  s.  2. 

The  Master  of  the  Rolls  reserved  his  iudgmentw 

June  27.  The  MAfiTSB  OF  the  Bolls  [Lord  Langdalel.  This  is  a  motion  to 
restrain  the  Corporation  of  Lichfield,  and  certain  officers  and  members  of  the  CorpOTSr 
tion,  from  doing  various  acts  described  in  the  notice  of  motion. 

On  the  19th  July  1847  the  Corporation,  by  an  order  of  that  date,  made  a  boroiufa 
rote  for  the  puipose  of  raising  the  sum  of  X2121,  Us.  3^,  alleged  to  be  wanted  rar 
the  pui^x}Be6  of  the  Municipal  Corporation  Act  It  is  alleged  in  the  informatioQ, 
that  this  sum  was  not  wanted  for  the  proper  purposes  of  the  Act,  but  iox  the 
improper  purpose  of  paying  old  debts  and  expenses  incurred  before  the  rate  was  made. 

Consideraole  sums  of  money  have  been  received  by  means,  or  as  the  {woceeds  o^ 
the  rate.  Other  sums  which  uive  been  assessed  pursuant  to  the  nte  have  not  yet 
been  received. 

And  in  these  circumstances,  the  Attomey-CJeneral,  by  this  motion  seeks  to  prevent, 
1.  The  application  of  [1261  the  money  already  collected  for  costs,  debts,  or  expenses 
incurred  prior  to  the  making  of  the  rate;  2.  Any  steps  beine  taken  to  enforce 
payment  of  sums  not  yet  received  under  the  rate ;  and  3.  The  making  of  any  new  or 
additional  nte,  for  the  purposes  of  paying  thereout  any  expenses  inounred  prior  to 
the  making  erf  the  rate. 

It  has  been  held  in  several  cases,  that  the  Borough  Fund  created  under  the 
Municipal  Corporation  Act  (5  &  6  WilL  4,  e.  76)  is  a  trust  fund,  and  that  this  Coort 
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haa  autfaority  and  juriBdictioii  to  compel  the  parties  who  receive  and  apply  tihe  fund 
to  aoeouBt  for  the  sums  titey  receive*  and  the  apjdioation  of  them. 

In  this  informati<»^  and  upon  this  motion,  it  is  contended  that  the  Court  has 
joriadictioD,  not  only  oror  the  sams  receiTed  and  the  apfdioUaon  of  them,  bat  also 
over  the  means  by  which  the  fund  is  supplied,  the  legal  aoDTces  of  the  revenue  of  the 
Corporation,  and  the  leeal  means  of  making  them  available.  Far  this  no  authority 
has  oeen  cifeed.  It  is  admitted  to  be  a  case  of  the  first  impression ;  but  the  jurisdic- 
tion is  said  to  loUow,  necessarily,,  from  tiie  obMaotcr  (rf  the  fund,  which  must  give  the 
Court  (having  control  met  the  tnut)  a  control  over  ereiything  which  afleots  the 
sappir  oi  the  fund. 

The  cirounutaiweB  of  the  case,  so  far  as  it  appears  to  me  necessary  to  ttate  them, 
are,  that  at  the  municipal  election  which  took  place  in  November  1843,  a  otm^klflrable 
ebuige  was  made  in  the  preponderance  of  the  parties  exixting  within  the  boron|^. 
Soon^  afterwards,  Mr.  Charles  Simpscm,  who  had  long  been  town  clBrk,  ma  removed ; 
he  daimad  mnnpensation,  whudi  waa  refused.  He  obtained  a  nunuEoimu  from  the 
Court  ctf  Queen's  Bench.  The  return  made  to  the  writ  was  [127]  traveBwd  uid 
alleged  to  be  unbraa.  On  trial,  a  verdlbt  was  given  for  the  Crown,  and  in  1846  tiie 
Corporation  was  commanded,  .by  peremptory  mandamuB,  to  assess  and  award  com- 
pensation to  Mr.  Simpson.  la  this  litigation,  Mr.  Simpeon  bectune  entitled  to  costs, 
which,  in  December  1846,  were  taxed  at  £467 ;  and  thereupon  Mr.  Simpson 
threatened,  that  if  the  sum  were  not  immediately  paid,  he  would  cause  execution  to 
be  issued  against  several  individual  members  of  the  Corporation  who  had  made  the 
return  to  the  mandamits,  which  he  calls  false.  Under  circumstances,  as  to  which  the 
statements  are  not  quite  dear  or  consistent  with  one  ano^er,  the  costs  were  jMud  to 
Mr.  Simpson,  not  out  of  the  Borous^  Fund,  but  by  means  which  left  the  Corporation 
indebted  for  the  amount,  not  to  Mr.  Simpson,  but  to  the  person  or  persons  who  had 
adnmced  die  amount.  In  the  meantime,  it  ai^teared  that  oUier  dd)ts  were  due  from 
the  Corporation.  There  was  a  debt  which  had  become  doe  to  Mr.  f^j^ngton,  the 
new  town  olwk,  for  costs  imenrred  in  the  liti'gation  with  Mr.  Simpson.  TWe  were 
several  anms  of  money,  which,  at  the  time  when  the  Municipal  Corporatitm  Act  oame 
into  operation,  were  due  to  certain  municipal  charities,  or  Uie  trustees  for  them. 
None  of  such  debts  had  been  paid,  and  a  considerable  sum  of  money  had  aoorucd  due 
thereon  for  interest ;  and,  further,  the  Corporation  was  indebted  in  a  considerable 
sum,  for  the  amount  of  the  arrears  which  had  accrued  for  several  years,  of  an  annual 
payment  of  £40  due  to  the  commissioners  or  trustees  acting  under  a  Street  Act. 

The  first  borough  rate  was  made  in  this  Cwporation  on  the  31st  of  January  1846, 
pending  the  litijntion  with  Mr.  Simpson ;  and  towards  the  end  of  that  year,  pro- 
ceedings were  tiAing  place  before  one  of  the  Masters  of  this  Court,,  respecting  the 
money  due  to  the  chanties.  A  report  was  made  on  the  3d  of  February  1847,  and 
[12Q  orders  respecting  the  payment  ai  interest  were  made  by  the  Gcnpwation  on 
the  8th  of  Apnl  1847,  and  the  16th  of  June  1847.  The  dainu  made  upon  the 
Corporation  wen,  in  the  ciroumstancea  I  have  stated,  greater  than  the  funds 
immediatdy  available  for  the  payment  The  Corjmration  waa  thwefore  embarrassed, 
and,  with  the  view,  as  it  is  said  in  the  information,  to  extricate  themselves  from 
Uieir  difficulties,  called  and  held  a  meeting  of  the  council  on  the  19th  of  July  1847, 
and  there  made  an  order  to  this  effect : — *'  This  meeting,  having  been  convened  ior 
the  purpose  of  making  a  borough  rate  for  the  current  year,  the  council  first 
ascertained  that  the  Borough  Fund  would  not  be  sufficient  for  the  purpose  required 
by  the  Act  (viz.,  the  MunicipfU  Corporation  Act,  5  &  6  W.  4,  c  76),  proceeded  to 
estimate  what  amount,  in  addition  to  snch  fund,  would  be  suffident  for  the  payment 
of  such  expense  to  be  incurred  in  carrying  into  effect  the  provisions  of  ^e  said  Act ; 
and,  it  appearing  that  it  would  be  necessary  to  raise  the  sum  of  £2121,  17s.  3}d., 
at  the  least,  for  die  purposes  before  mentioned,  and  in  order  to  raise  that  amount^  the 
eonndl,  in  pursuance  and  by  the  audiority  ctf  the  said  Ac^  and  also  so  much  of 
another  Act  (65  Q.  8,  c.  61),  as  is  by  law  applicable  to  the  former  Act,  doth  hereby 
fix  and  publicly  rate,  tax,  and  assess,  the  several  parishes  and  places  therein  mentioned 
towards  the  said  rates,  the  several  sums  therein  mentioned,  and  tlumnipon  gave  the 
neeeesaty  directions  for  tiiat  purpose." 

This  ;ia  -the  rate  complained  of.   It  has  been,  in  parti  but  not  wholly,  levied. 
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That  which  has  been  levied  hai  been  carried  to  the  Borough  Fond,  witlumt  being 
dictinguii^ed  from  the  other  parte  <if  it,  and  out  of  the  Borough  Fund,  ooastatoted  in 
part  of  monOT  received  from  the  rate^  sums  have  beea  pud  in  ntufoetion  of 
wlwt  was  due  to  Eggii^txtn  for  coits,  to  the  [139]  oommiesioDOTi  or  tnwtees  of  the 
Steeet  Aot  in  satiiraotKm  of  the  arrears  aconied  due  on  the  annual  payment^^  whidi 
ou^t  to  have  been  Annually  paid  to  them;  and  also  in  afttubdion  of  interert 
accrued  due  on  the  charity  money,  and  perhaps  other  debts  and  expenses  which 
were  due  prior  to  the  time  when  the  rate  was  nude.  And  the  rate  having,  as  it  is 
said,  been  made  for  the  purpose  of  making  payments  for  arrears  and  suras  <k  money 
due  or  alleged  to  be  due  for  past  expenses  and  old  debts,  it  is  stated  in  tbe  information 
and  in  the  affidavit  filed  in  support  of  it,  that  the  rate  was  made  -under  the  pretence 
and  false  su^;ge8tion  that  the  council  had  ascertained  that  the  Borough  Fund  would 
not  be  sufficient  for  the  expenses  thereafter  to  be  incurred  foi-  the  purposes  of  Uie 
Municipal  Corporation  Act,  and  that  they  had  esdmated,  that  in  addition  to  the  fund, 
it  wonld  be  neeessary  to  raise  the  sum  of  £2121,  17s.  3^.,  to  meet  t^e  expenses  to 
be  incurred  in  Uie  then  current  year ;  and,  for  this  and  the  other  reaaona  stated,  it  is 
allied  t^t  the  boroi^  rate,  professed  to  bc  made  by  ^  order  of  the  I9Ui  <d  July 
1847,  was  and  is  invalid  and  illegal,  and  t^t  the  order  would  not  be  held  Innding  or 
effisctuid  at  law,  if  the  ratepayers  bad  any  means  to  try  the  question ;  and  it  is  aB^^ 
that  the  law  relating  to  Municipal  Corporations  is  such,  that  there  are  no  means  of 
trying  the  question  at  law,  and  thence,  it  is  argued,  that  such  questicms  ought  to  be 
tnedbere. 

Without  venturing  to  give  any  opinion  upon  the  question,  whether  the  Courts  of 
law  have  or  have  not  jurisdiction  and  means  of  determining  such  qurations  as  are 
here  raised,  respecting  the  legality  of  the  rate,  I  will,  for  the  purpose  of  this  motion, 
assume  that  they  have  not^  and  then  comes  the  question,  whether,  in  a  matter  whuh 
in  its  own  nature  is  e:^auvely  subject  [ISO]  to  le^  jurisdiction,  the  Court  ongfat 
to  assume  jurisdiction  merely  because  the  Acts  which  are  impeached  may,  in  their 
results,  affect  the  Bwoi^  Ftmd,  which,  when  constituted,  is  or  may  in  its  Kpp^ttM 
be  subject  to  tiie  juriadiotitm  of  this  Court  as  a  bust  fund. 

I  think  that,  upon  a  true  constniction  <d  the  Municipal  Ccffporation  Act,  it  is  the 
duty  of  oorptwationB  to  provide,  as  far  as  they  can  within  ^e  year,  for  the  expenses 
of  the  year,  by  securing,  by  means  of  a  rate,  if  other  lawful  means  are  insufficient, 
such  an  income,  as,  upon  a  proper  estimate,  may  be  found  necessaiy,  and  that  they 
ought  not  to  contract  debts  to  be  paid  in  future  years,  for  the  purpose  of  avoiding, 
in  the  current  year,  to  provide  for  the  expenses  tiien  incurred.  I  conceive  that  the 
rule  is  veiy  important  to  be  observed,  and  that  to  depart  from  it  habitually  or 
frequently,  would  be  very  inconvenient,  and  would  {sobably  lead  to  future  buraens 
ci  indefinite  amount  and  of  great  prejudice  to  the  Corporation. 

But,  on  the  other  hand,  I  do  not  think  it  clear,  that  the  Act  ou^t  to  be  so  strict^ 
construed  as  to  lead  to  the  conclusion,  that  an  expense  not  included  in  a  prior  estimate, 
and  so  incurred  aa  to  oonatitnte  what  may  be  justly  called  a  debt^  before  *  sufaaequent 
estimate  or  rate  is  made^  can  in  no  eaae  whatarer  be  lawfully  provided  for  i»y  soeh 
subsequent  estimate  or  rate.  I  tiiink  that  such  a  constracti<m  as  this  might  alao  lead 
to  ^;reat  inconvenienoe.  Oases  may  perhaps  ooeur,  in  which,  without  any  want  of 
ordinary  foresight  or  consideration,  debts  may  have  been  incuired,  and  bein^  not  yet 
paid  or  even  due  at  a  time  when  a  rate  is  made,  th^ir  payment  may  be  considered  as 
expenses  to  be  incurred  in  the  year,  during  which,  without  any  improper  delay  having 
taken  place,  they  are  ordered  to  be  paid.  The  [131]  question,  at  least  in  some  of  its 
bwrings,  may  have  to  be  considered  on  the  hearing  of  this  cause. 

MtHreover,  the  Court  having  junsdiction  over  the  application  ci  the  Borough  Fund, 
may  probaUy  have  jurisdiction  to  consider,  upon  an  aooonnt  stated  and  under 
ci^Dumstanee8  justifying  interference,  whether  it  is  necessaiy  or  proper  to  add  to  the 
Borough  Fund,  by  making  rates  for  purposes  specially  stated.  It  afqwars  to  me  tiut, 
in  a  case  requiring  its  exercise,  the  Court  may  have  jurisdiction  to  restrain  the 
Corporation  from  making  any  new  or  additional  borough  rate,  for  the  purpose  (tf 
paying  thereout  any  expenses  incurred  previously  to  making  the  same.  This  is  the 
Older  which  is  asked  for  hy  the  third  or  last  part  of  the  present  motion.  I  furthor 
think,  tiut  the  Court  has  joriadiction,  if  it  were  expedient  and  the  ease  required  it, 
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to  nuke  th«  order  vhieh  ia  ailced  for  in  the  fint  part  of  tiie  motioD.  But  in  tho 
present  cu^  it  does  not  appetr  to  me  to  be  neoeaearj  or  expedintt  to  grant  either  of 
these  parti  of  the  motion. 

Witii  r^prd  to  so  much  of  the  rate  as  has  been  already  reoraved,  if  it  should 
oltinuitely  appear,  that  the  proceeds  of  the  rate,  when  distinguished  from  the  rest  of 
the  fi«ou^  Fimd,  have  been  misi^plied,  the  parties  who  mtve  oonmatted  a  breach 
of  trust,  m  this  respect,  will  be  compelled  to  account  and  to  make  restitutaon ; 
restitution,  however,  m  such  manner  as  would  be  just  in  the  case  of  trustees,  who 
have  applied  trust  money  for  the  purposes  of  their  eestttis  qug  trust,  though  not  in  the 
mannw  pointed  out  by  the  authority  under  which  they  act  It  is  not  suggested 
that  the  persons  sought  to  be  charged  are  not  competent  to  pay,  what^  if  anything, 
may  be  found  dae  mnn  them,  and,  on  the  whole,  it  does  not  appear  to  me  to  be 
proper  to  [1301  grant  that  part  of  the  motion.  And  as  to  future  rates,  it  does  not 
appear  to  me  tn^  the  facts  now  before  me  make  it  proper  to  interfere,  although  I 
think  that  the  Court  may  have  jurisdiction  to  do  so,  in  a  case  requiring  and  auAo- 
rizing  its  interposition,  and  on  an  application  made  in  proper  time. 

'Hie  only  remaining  part  of  the  motion  is,  that  which  »  asked  for  in  tiie  second 
part  of  the  notice,  ana  which  relates  to  the  enforcement  of  payment  of  so  much  of  the 
rate  as  has  not  yet  been  received.  And,  as  to  that,  I  cannot  satisfy  myself  that  the 
Court  has  any  jurisdiction  to  interfere.  The  information  does  not  seek  to  adjust  the 
questions  which  may  arise  between  the  ratepayers  who  have  paid  the  rate,  and  the 
ratepayers,  whom  it  is  proposed  to  protect  against  payment,  or  to  restore  to  those 
who  have  paid,  the  sums  wnich  are  alleged  to  have  been  illegally  taken  from  them. 
There  being  no  authority  for  the  jurisdjction  which  is  alleged,  the  argument  for  it  is, 
that  the  Court  having  control  over  the  Borough  Fund  when  constituted,  has  control 
over  the  rate  as  a  means  by  which  the  fund  is  supplied,  and  may  not  only  determine 
whether  a  rate  ought  to  be  made,  but  when  made,  has  authori^  to  interfere^  if  any 
tiiiog  objeetitmabLB  aroears  in  the  process  of  levying  the  rate,  not  in  all  cases,  at 
least  in  oases  as  to  which  there  is  no  remedy  or  no  sufficient  remedy  at  law. 

Ab  I  have  already  intimated,  it  appears  to  me  probable,  tiiat  in  a  proper  case, 
npOD  ivoper  evidence  as  to  the  state  of  the  accounts,  and  having  regard  to  the  purpose 
for  whieh  it  was  proposed  to  make  a  rate,  this  Court,  being  applied  to  in  proper  time, 
may  have  authority  to  determine,  whether,  under  the  droumstanoes,  a  rate  ought  to 
be  made  or  not. 

[138]  But  this  point  has  been  u'gued,  in  this  case,  upon  principles  which,  if 
established,  would  authorize  this  Court  to  interfere,  upon  an  information  filed  six  or 
«i^t  months  after  the  makine  of  tiie  rate,  after  the  rate  has  been  in  part  levied,  and 
not  merely  for  securing  the  due  application  of  the  mMiev  received  to  the  purposes 
authorised  by  the  Ac^  but  for  the  purpose,  first,  of  declaring  that  no  part  of  the 
money  ought  to  have  been  received ;  second,  of  securing  l^e  application  of  so  much 
of  the  money  as  has  been,  though  it  ou^ht  not  to  have  been,  received ;  and  thiid, 
d  prevoitang  payment  being  enforced  against  those,  who  have  refiued  or  neglected 
to  pav,  whibt  tiie  mone^  received  finmi  those  who  have  submitted,  or  have  been 
alroady  compelled  to  pay,  ia  desired  to  be  applied  for  some  purposes  oi  the  Corporation 
not  stated. 

The  case  has  also  been  argued  upon  principles  which  if  established,  would  give 
to  this  Court  jurisdiction  and  control  over  all  fines  and  forfeiture,  and  other  payments 
which  are  properly  to  be  paid  into  the  Borough  Fund,  and  which  are  peculiarly 
matters  of  le^l  jurisdiction,  and  such  as,  I  think,  ought  not  to  be  considered  as 
snbjeot  to  the  jurisdiction  (rftitis  Courts  without  a  positive  direction  of  the  Legislature, 
or  such  a  necessaiy  implication,  as  would  make  it  imperative  upon  the  Court  to  act. 

So  far  as  the  information  seeks  relief  against  enforcement  of  the  rate,  it  is  founded 
on  the  allegatioas,  Ist,  that  the  order  by  which  the  rate  was  made  is  invalid  and 
illegal ;  and,  2d,  th^  the  Courts  of  law  are  unable,  for  want  of  authority  rawided 
by  the  statute,  to  declare  the  illegality  or  determine  the  questions  by  which  the 
I^aHty  is  to  be  tried,  or  to  intOTfere  in  anv  way  in  its  execution.  Now  if  this  be 
BO,  and  for  the  purpose  of  this  motion  I  assume  the  want  of  authority  p.34]  in 
the  Courts  of  Common  Law,  I  think,  that  in  this  case,  as  in  others  which  have 
ocouned,  an  alteration  of  t^e  law  to  supj^y  t^is  alleged  defect  ought  to  be  submitted 
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to  the  OQDBidention  of  the  Legubtare,  and  that  this  Court  ought  not  to  steam  its 
just  and  necessary  jurisdiction,  by  ioterferin^  in  eflfoct  l^suttirely,  to  supply  s 
defect  of  the  law  in  matters  excloBiTely  legal,  beeaose  it  is  eatablished,  tiutt  when  dis 
ftmd  is  eonititated,  the  Court  has  power  to  oompel  an  aoooant  and  due  ai^Bcatioa 
of  it. 

For  these  reaacm^  I  decline  to  make  any  «der  upon  this  motioB,  nve  that  tiis 
costs  cl  it  be  costs  in  tiie  cause. 

Nom— Affirmed  by  Lord  Cottenban,  7th  August  1B46. 

[134]   Blenkimsopp  v.  Bleneinsofp.   March  8,  iSiS. 

[S.  C.  2  Ph.  607 ;  41  E.  R  1078  ;  17  L.  J.  Ch.  343.] 

Two  Befendauts,  A.  and  B.,  answered  separately.  A.  admitted  the  possessioD  of 
certain  documents,  but  alleging  that  he  had  acted  as  solicitor  of  B.,  insisted  they 
were  privileged  from  production.  B.,  by  a  separate  answer,  denied  that  he  had 
employed  A.  as  his  solicitor.  On  a  motion  to  produoe,  notice  of  which  was  siTeD 
to  Dota  Defendants,  Held,  that  the  answer  of  B.  could  not  be  read  in  aid  «  the 
motion  against  tiie  answer  of  A. 

This  was  a  motion  for  the  production  of  documuits.  One  answw  had  been  pot  in 
by  the  Defendant  Blenldnsopp^  and  a  separate  answer  by  tiie  Defendants  Trotter  and 
I^nwick. 

Trotter  and  Feowick,  by  their  answer  and  a  supplemental  affidavit,  insisted  that 
some  of  the  documents  admitted  by  their  answer  to  be  in  their  possessiou  wen 
privileged  from  production,  on  the  ground  that  Fenwick  [1361  acted  as  the  solicitor 
of  the  Defendant  Blenkinsopp.  Blenkiusopp,  on  the  ower  baudf  by  his  aaswer, 
denied  that  Fenwick  had  acted  as  his  solicitor  in  this  particular  matter. 

Upon  a  former  motion  for  the  same  purpose,  direct^  against  Trotter  and  Fenwick 
alone,  the  Plaintiff  had  tried,  in  the  absence  of  Blenkinsopp^  to  use  his  answer  in  sid 
of  his  motion  against  the  other  Defendants,  and  had  afterwards  attempted  to  use  so 
affidavit  of  the  contents  of  Blenkinsopp's  answer ;  but  the  Court  niald  ■  that  thii 
course  of  proceeding  was  inadmissible  {10  Bear.  143),  aud  the  miviluM  was  allowedL 
{Ibid.  277.) 

The  Plaintiff  amended  his  bill,  and  chareed  tiiat  Fenwick  and  Trotter  had  in 
their  possession  documents,  &c,  which  they  objected  to  jooduce,  on  the  ground  tbst 
they  held  the  same  as  solicitors  for  Blenkinsopp^  but  that  Btenkinsopp  had  denisd 
that  allegation,  and  repudiated  the  privilege, 

Fenwick  and  Trotter  put  in  a  further  answer  on  the  28th  of  April  1847,  unin 
insisting  that  the  docimients  were  confidential  and  privileged  communications.  Th^j 
said,  that  they  did  not  know  whether  Blenkinsopp  had  denied  that  they  the  Defea- 
dants  bad  in  their  possession  any  documents  as  his  solicitor ;  but  they  believed  tiut 
Blenkinsopp  bad  not  repudiated  any  privilege  which  they,  the  Defendants,  claimed, 
to  protect  such  documents  on  the  ground  of  professional  confidence. 

jS'o  further  answer  had  been  required  from  Blenkinsopp.  The  Plaintiff  renewed 
his  motion  for  production  against  Trotter  and  Fenwicl^  and  gave  notice  U  die 
motion  to  Blenkinsopp. 

p36]  Mr.  Turner  and  Mr.  Olasse,  in  support  of  the  motion.  The  protectioa 
a^mst  production  on  the  ground  of  jffofessional  confidence,  is  t^e  privilege  of  the 
client  and  not  of  the  solicitor.  Here  the  client  disclaims  the  protection,  and  disavows 
the  relation  in  the  presence  of  the  solicitor,  who  cannot  insist  on  any  protection  of 
his  own.  The  case  is  like  that  of  an  ordinary  disclaimer,  which,  though  it  can  not 
be  used  in  evidence  against  a  Co-defendant^  may  8(ill  entitie  the  Plaintiff  to  a  decree ; 
Ch-een  v.  Pledger  (3  Hare,  165). 

Taylor  v.  fFyld  (8  Beav.  159)  was  also  adverted  to. 

Mr.  Koupell,  for  Blenkinsopp. 

Mr.  Eindersley.   The  Pltuntiff  moves  upon  the  admissions  contained  in  tJis 


Digitized  by 


WKNHAM  V.  BOWMAJf 


769 


Defendant's  answer.  He  cannot^  nnder  any  oirounutanoeB,  ffo  out  of  it,  or  read  the 
answer  of  one  Defendant  either  in  aid  of  or  in  oontradiction  oi  the  other. 

Thk  MA£nxR  OF  THi  BoLLS  [Lord  Langdale]  (stopping  the  ar;^nient).  It  has 
been  held,  that  the  interests  of  the  pubHc  at  htrae  require  that,  in  certain  cases, 
parties  should  be  potected  tnm  disoovexy;  but  f  oonld  nerer  nCisfy  myself  how 
justice  could  require  tiiat  any  disoove^  should  be  jnorented.  I  should  oe  slad  if 
tile  Lord  ChanoeUor  should  be  aUe  to  find  some  means  of  getting  over  the  difficulty 
which  presses  on  my  mind.  I  confess,  I  cannot  see  my  way  to  Ining  this  case 
within  any  of  the  established  rules. 

This  suit  was  instituted  for  the  purpose  of  preventing  a  great  wrong.  The 
Defendants  are  Blenkinsopp,  [137]  who  is  the  person  alleged  to  have  committed  that 
WTone,  and  two  persons  who  allege  they  were  his  solicitors. 

The  solicitors,  by  their  answer,  state  facts,  which  appear  to  entitle  them  to  the 
protection  which  the  Court  girra  in  cases  of  confidential  communications,  and  in 
consequence,  the  former  motion  made  for  them  to  produce  the  papers  was  refused. 
But,  by  an  eztmordinary  state  of  tiungs,  Blenkin80p|s  the  person  for  whom  they 
allege  they  acted  as  sdimtors,  has,  by  his  answer,  denied  two  things.  1st,  tiiat  he 
bad  any  papers  in  his  possession,  and,  secondly,  that  these  persons  (who  have,  by 
their  answer,  refnesentea  tiiemsdves  to  be  his  solicitors,  and  in  that  character  entitled 
to  protection)  are  his  solicitors.  How  that  happens  one  cannot  well  conceive ;  but  it 
nuuces  one  wish,  that  the  solicitors  should  not  be  able  to  withhold  these  papen. 
They  have  sworn  in  such  a  way  as  to  entitle  them  to  protection  for  another  person, 
and  that  other  person  denies  the  circumstances  which  form  the  grounds  of  the 
protection. 

I  have  asked  if  these  circumstances  have  been  presented  to  the  attention  of 
Blenkinsopp,  and  if  he  has  answered  them.  The  reply  was  this :  That  the  Pluntifi^ 
though  she  stated  them,  called  for  no  answer  from  Blenkinsopp  to  the  amended 
1^1 ;  and  not  having  called  for  an  answer  from  him,  there  was  no  way  of  compelling 
him  to  answer.  In  tiie  present  state  of  things,  not  having  the  admusitai  from  him 
whieh  we  ought  to  hav^  seeing  that  he  has  not  been  called  on  to  answer  these 
extraordinary  circnmstances,  I  may  suppose  tiiat  he  may  have  put  in  his  answer 
under  a  mistake,  and  he*  ought  to  have  tiie  means  afiOTded  him  of  ^ving  some 
exj^nation,  and  of  shewing,  if  he  has  it,  some  title  to  pro-[138]-tection.  Under 
tiiu  state  of  cirenmstuioes  I  cannot  grant  the  order.  I  must  refuse  the  motion, 
Fenwick  is  entitled  to  his  costs.   I  give  no  costs  to  Blenkinsopp 

Note. — Upon  tiiis  motion  being  renewed  before  the  Lord  Chancellor  by  way  of 
appeal,  it  was  ordered  to  stand  over  to  get  in  the  answer  of  Blenkinsopp  to  the 
anMided  bill,  and,  upon  the  admissions  therein  contained,  ui  (»der  for  |K«duotion 
was  made  on  the  2&th  of  March  1848.   See  2  PhiL  607. 


[138]  WiNHAX  V.  Bowman.   JAiy  1,  Jime  16, 1848. 

A  party  in  custody  upon  attachment  for  contempt  of  this  Court  was  erroneouslv 

mscharged  by  the  (3ourt  of  Exchequer.  The  order  of  disohaige  was  afterwards 
rescinded ;  but  that  Court  held,  that  it  had  no  jurisdiction  to  recommit  This 
Court  directed  new  attachments  to  issue. 
The  Plaintiff  was  taken  under  an  attachment  for  costs  under  £20,  The  party  to 
whom  the  costs  were  payable  obtained  a  vesting '  order ;  but  the  Pluntiff  refused 
to  file  his  schedule.  Held,  that  he  was  not  entitled  to  be  discharged  from  the 
attachment. 

In  December  1847  the  Plaintiff  Wenham  was  in  custody  under  four  several 
attachments  issuing  out  of  tiiis  Courts  for  non-payment  of  costs  awarded  to  the 
Defenduit.   The  amounts  of  the  costs  were  respectively  less  than  £20  each. 

On  the  27th  Deoember  1847  the  Defendant,  under  the  .^visions  of  the  I  &  2 
Yict.  c.  110,  s.  36,  obtained  a  vesting  order  against  the  Plaintiff ;  but  the  Phuntiff 
refused  to  £Qe  his  eoheduie,  and  no  final  order  could  be  obtuned. 

£.  IU.-.25 
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In  JaDuaiy  1648  the  Pkuntiff  applied  to  one  of  the  Buods  of  the  Ezchequa 
under  the  7  &  .8  Vict  c.  96,  s.  57,  and,  upcHi  the  Buppoeitaoa  that  he  wm  detained 
for  debts  under  £20,  he  was  dischuged ;  but  afterwanu,  on  the  28th  of  June,  upon 
an  application  •  of  the  Defendant  to  the  Court  of  Exchequer,  the  order  of  £138] 
disobaige  was  rescinded.  An  application  being  then  made  to  the  Court  of  Bxcheqaer 
to  recommit  the  Plaintiff  the  Court  thought  that  they  had  no  authority  to  intenate 
in  that  respect^  inasmuch  as  die  ozig^iiu  oommitUl  vas  by  wder  of  Uie  Court  of 
Chancery. 

M<uf  1.   Mr.  Bilton  now  moved,  either  Uiat  the  Plaintiff  mi^ht  be  recommitted 
under  the  old  atta4diment^  or  that  four  new  writs  of  attachment  might  be  issued. 
The  Fluntiff,  in  person,  contrit. 

The  Master  of  the  Bolls  ordered  that  four  new  writs  of  attachment  should 
issue  to  compelpayment  of  the  costs. 

June  16.  The  attachments  accordingly  issued,  and,  the  Plaintiff  b^g  detained  in 
prison  under  them, 

Mr.  Wenham,  in  person,  now  moved  for  his  dischar;ge.  He  argued  as  follows : — 
By  the  law  of  England  a  creditor  is  not  entided  to  detain  bc^  the  persons  and 
property  of  his  debtor  at  the  same  time,  for  Uie  satisfootion  of  the  same  debt.  Here 
the  Defendant,  in  the  first  instance,  thought  fit  to  detain  my  person,  bat  he  afte^ 
wards  changed  his  remedy  and  prooeedM  against  my  property.  By  the  vestang 
order,  he  has  taken  all  my  property  from  me^  and  has  thereby  deprived  me  of  the 
means  of  satisfying  the  debt  He  has,elected  the  seoond  remedy  and  waived  tite  firs^ 
and  I  am,  therefore,  entitled  to  my  discharge. 

Mr.  Turner  and  Mr.  Bilton,  for  the  Defendant.  The  Plaintiff  is  altogether  wrong 
in  treating  an  attachment  issued  out  of  this  Court  as  a  mere  debt.  It  is  a  contempt 
which  would  not  be  discharged  even  by  payment,  [140j  without  a  subsequent  order. 
Under  a  contempt,  a  party  may  resort  both  to  the  person  and  property  for  ai^isfiutioo. 
Here  there  is  no  execution  against  the  property :  the  Plaintiff,  by  refnaing  to  file  his 
schedule,  prevents  the  Defendant  from  obtfuning  satisfaction  thereoat^  and  t^ere  an 
no  means  of  compelling  the  Plaintiff  to  file  such  schedule,  tliong]i  it  is  considered  to 
be  an  indictable  matter  to  refuse. 

The  Plainti£^  in  reply. 

T&E  MA8TEB  THB  KoLLS  [Ltnd  Langdale].  This  u  an  application  to  disdiaige 
foor  writs  of  attachment  under  which  the  Plaintiff  is  detained  in  custody. 

The  case  is  this :  He  was  ordered  to  pay  certain  costs,  and,  in  consequence  of 
the  non-payment,  be  became  what  is  called,  in  contempt  of  this  Court.  Under  this 
contempt,  four  writs  of  attachment  were  issued  against  him  in  the  month  of  November 
1847,  and  after  the  Plaintiff  had  been  in  prison  twenty-one  days,  the  party  entitled 
for  tJbe  costs  took  the  necessary  proceeding  in  the  lusolvent  Debtors  Court  ioc 
<^tributing  the  property  of  the  Plaintiff  amongst  his  creditors.  A  vesting  ordat 
was  aocor£ngly  obtained  in  December  1847,  the  effect  of  which  was,  to  vest  the 
Plaintiff's  real  and  personal  estate  in  the  provisional  assignee  of  the  Court ;  but  the 
Plaintiff  has  never  filed  his  schedule. 

After  that  time,  uid  in  January  1848,  the  Plaintiff  applied  to  one  of  the  Bamu 
of  the  Exchequer  to  be  disohargM  from  custody  in  respeet  of  tiieae  costs,  and  $a 
order  for  his  release  was  made.  That  order  was  aftorwuds  discharged  by  the  Court 
of  Exchequer,  and  properly  so,  for  a  Judge  of  another  Court  couH  not  [141]  dis- 
charge a  party  from  a  contempt  of  this  Court  He  had  no  jurisdiction.  It  haa 
several  times  been  stated  that  the  discharge  was  very  improperly  and  fraudulently 
obtained ;  but,  though  I  am  of  opinion  he  was  improperly  discharged,  I  have  no 
reason  to  think  that  it  was  by  any  fraud  of  his  own.  He  remained  at  large,  though 
his  contempt  of  this  Court  had  never  been  purged  by  non-payment  of  these  costs.  An 
application  was  made  to  me  to  recommit  him  or  issue  new  attachments;  and  I 
considered  then,  as  I  do  now,  that  it  was  my  duty  to  place  the  Defendant  in  th« 
same  situation  as  ha  would  have  been  if  there  had  been  no  improper  disobarge.  I 
therefore  gave  the  Defenduit  leave  to  sue  out  new  atta«^menta.  The  Kaintiff  has 
a  clear  rignt  to  attempt  to  ^t  rid  of  them ;  but^  having  again  given  to  the  subject 
my  consideration,  I  am  of  ofonion  that  the  former  order  was  perfectly  ooriect 

I  agree  that  tiie  new  attachments  are  mere  reneiralB  d  t)^  foimer  prooesses,  sod 
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are  to  be  oonaideiwl  in  the  Bame  light  aa  the  former  onei ;  and  the  qoeetum  oomei  to 
thiai  vhether,  if  the  first  attaehmente  had  been  in  force^  Wenbun  would  hare  been 
ent^ed  to  be  dischwged  inm  those  attachments. 

What  does  the  Insolvent  Act  most  nuroifally  do  1  It  gives  a  person  the  means  of 
being  released  from  custody  on  distributing  his  property  amongst  his  creditors.  The 
first  proceeding  is,  to  obtain  a  vestdng  order,  to  prevent  the  waste  of  the  property  in 
the  meantime ;  a  schedule  is  to  be  filed  by  the  prisoner,  stating  his  debts  and  property, 
and  the  Insolvent  Court  then  judges  of  the  sdhedule  aad  items,  and  determines 
whether  the  debtor  is  entitled  to  the  benefit  of  the  Act  or  not.  If  it  adjudicates 
that  he  is  so  entitled,  he  is  [1^]  to  be  disdiarged  from  the  demands  aad  debts  in  his 
schedule,  so  far  as  his  person  is  oonceraed. 

Has  ao^hing  of  the  sort  been  done  herel  Wenham  declines  to  file  a  aohednlfl^ 
and  tiierefore  irafully  deprives  himsdf  of  the  benefit  of  the  Act  There  can  be  no 
adjodiealion,  beeanse  no  schedule  has  been  filed,  and  so  far  Wraham  may  never  be 
declared  mfcitled  to  the  benefit  ot  the  Act  l^iis  motion  eannot  tiierefore  be 
supported,  on  the  ground  that  the  Plaintiff  is  entitled  to  the  benefit  of  the  Act 

He  next  argues  thus :  Admitting  that  fact,  two  sorts  of  proceedings  are  going  on 
against  me  at  the  same  time.  I  am  not  to  be  twice  vexed.  The  answer  is  true  the 
debt  constituted  by  the  order  of  this  Court  is  made  the  foundation  of  the  application 
to  the  Insolvent  2>ebtors  Court,  and  that  that  Court  has  made  a  vesting  order ;  but 
that  is  not  a  satisfaction  of  the  debt,  for,  as  yety  there  is  no  authority  to  apply  any 
part  of  the  assets  towards  payment  of  debts ;  the  debt^  therefore,  remains  m  ^ioAt  gvo, 
and  cannot  be  affected  unt^  the  adjudication. 

There  being  no  adjudication,  I  am  of  opinion  that  the  process  of  this  Court  must 
remain  in  force.  The  Plaintiff  has  the  means,  by  putting  in  a  schedule,  of  obtaining 
the  benefit  of  the  Act^  and  a  release  from  the  debt  a^  contempt,  bat  until  the 
adjndhtation,  he  is  not  entitled  to  eitiier.  The  party  detaining  him  in  prisgo  for  non- 
payment of  eosts  adopts  a  process  to  get  his  nlease,  and  Wenham's  obetinaoy  alone 
prevento  it  being  made  effectual. 

I  must  refuse  the  motion,  with  costs. 

Nom— Affirmed  by  the  Lord  Chancellor  12th  July  1848.  See  6  Hare,  320 
(note). 


[149]   Obbgoby  v.  Spenckr.   Jvne  16,  1848. 

A  reference  as  to  titie  was  made  before  hearing.   A  motion  to  dismiee  for  want  ot 
{oweeation  pending  the  reference  was  refused. 

This  was  a  suit  instituted  b^  tiie  vendor  for  apenflo  performaaee}  and  the  por- 
chaaer  being  in  posseasion,  a  motion  was  made,  on  tne  23d  of  February,  to  pay  £584, 
the  purehaM-money,  into  Court  On  that  oocasion  it  was  agreed,  that  4400  should 
be  paid  into  Court,  and  that  the  usual  reference  should  be  nude  to  the  Master  as  to 

the  title. 

On  the  21st  of  March  the  Defendant  filed  his  answer,  and  on  the  12th  oi  May  an 
order  was  made  for  the  delivery  of  the  abstract  On  the  12th  of  June  Ae  abstract 
was  delivered,  and  on  the  same  day  thfi  Defendant  gave  notice  <rf  motion  to  dianuaa 
the  bill  for  want  of  prosecution. 

Ifr.  Glasse,  for  the  motion. 

Mr.  Tomer  and  Mr.  Smythe,  eon/nt 

Thk  Haoteb  of  the  Bolls  [Lord  Langdale].  I  can  make  no  order. 
It  was  arranged  that  the  coats  should  be  coats  in  the  cause. 
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To  take  ft  bill  pro  tum^m  under  tihe  77tli  Order  <rf  May  1845,  it  mnit  be  ebewn  by 
the  evidence  of  the  oflioer  that  he  haa  need  doe  diligence  to  exeoate  tiie  writ  itt 


An  attaohment  had  issued  against  the  Defendant,  which  it  was  said  could  not  be 
executed. 

Mr.  Spurrier  moved,  under  the  77th  and  78th  Orders  of  Mav  1845  (Ord.  Can.  312), 
to  take  the  bill  pro  eonfem.  There  was  no  affidavit  of  the  officer,  th^  he  had  been 
unable,  with  due  diligence,  to  execute  the  attachment. 

Tbx  Mastkr  of  thbi  Bolls  [Lord  Lan^jdide].  I  cannot  make  the  order  withoat 
the  evidence  of  the  sheriff's  (^cer.  The  suine  out  of  a  writ  al  attachmeafe  is  nothing 
of  itself ;  it  is  necessary  to  shew  that  the  officer  changed  with  ^e  exeeution  oS.  the 
writ  has  used  due  diligence,  and  has  beui  unable  to  execote  it. 


In  1832  Sir  R.  B.  transferred  £2197  stock  into  the  names  of  truBtees,  and  executed 
a  voluntary  deed  declaring  the  trusts  in  fovour  of  his  daughter  and  her  ohihlreiL 
In  1840  he  executed  a  second  deed,  which,  without  noticing  the  first  deed,  reoibdd 
that  he  had  transferred  a  sum  of  £2197  stock  into  the  names  of  t^ese  trustees,  sdcI 
proceeded  to  declare  trusts  somewhat  different,  and  gave  a  life  interest  to  his  wife. 
Held,  first,  that  the  stock  intended  to  be  settled  by  the  two  deeds  waa  the  same; 
secondly,  t^t  the  trusts  of  the  first  deed  could  not  be  altered  by  the  second ;  aod 
thirdly,  tikat  the  second  deed,  failing  to  operate,  gave  no  right  against  tiie  assets  of 
the  settlor. 

In  1828  the  Defendant,  Augustus  Newton,  married  Lsetitia,  a  daughter  of  Sir  , 
Bobert  Bicketts ;  but  no  settlement  was  made  on  their  marriage.  ! 

On  the  16th  of  June  1832  Sir  Bobert  Bicketts  being  minded  to  make  some  pro- 
vision for  his  daughter  Mrs.  Newton  and  her  ehildren^  transferred  a  sum  of  £3197, 
168.  Od.,  in  the  Z\  per  cent.  Reduced  annuities,  into  the  joint  names  of  die  Defendaati, 
Askew  and  Stratonl. 

An  indenture,  dated  the  30th  of  June  1832,  was  afterwards  made  between  Sir 
Bobert  Bicketts  of  the  one  part,  and  Askew  and  Stroford  of  the  other  part  It 
recited  the  investment  of  the  sum  of  £2000  sterling  in  the  purchase  of  £2197,  168.  Od. 
in  the  3^  per  cent.  Beduced  annuities,  in  the  names  of  Askew  and  Strafcnd,  with 
their  privity  and  approbation,  kdA  tiut  Sir  Bobert  Bicketts  was  desirous  of  having  the  i 
tenets  of  ^e  said  stook  duly  decUred.  It  was  witnessed  that,  in  pursuance  of  such 
desire,  it  was  agreed  between  t^e  parties  thereto,  and  especially  by  the  trustees,  thi^ 
they  should  stand  possessed  of  the  funds  in  trust  for  Sir  Bobert  Bicketts  for  life ; 
with  remainder  to  Mrs.  Newton  for  life,  for  her  sepaiate  use,  without  power  of 
anticipation ;  with  remainder  on  certain  trusts  for  the  children  of  the  mamage,  and 
in  deutult  of  children  for  her,  her  appointees,  or  next  of  kin,  as  the  case  mi^t  be. 
The  deed  contained  the  usual  clauses  as  to  maintenance,  &c.,  but  no  power  of 
revocation. 

£146]  On  the  6th  of  August  1840  Sir  Bobert  Bicketts  executed  a  second  settle- 
ment, which  was  made  between  himself  of  the  first  part,  and  Askew  and  Straford  of 
the  other  part  Taking  no  notice  of  the  settlement  of  the  30th  of  June  1832  it 
commenced  as  follows : — "  Whereas  the  said  Sir  Bobert  Bicketts  hath  laid  out  and 
invested  the  sum  of  £2000  sterling  in  the  purchase  of  £2197,  168.  Od.  Z\  per  cent 
Beduced  annuities,  in  die  names  of  Askew  and  Straford,  with  their  privity  and 
approbation,  in  the  bo<du  of  the  Governor  and  Company  of  the  Bank  of  England,  and 
he,  the  said  Sir  Bobert  Bicketts,  is  desirous  tA  having  such  tnisbi  declared  thereof  ss 


contempt. 


[146]  NiWTON  V.  Abuw.  Jvim  B,  6, 184ft. 
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are  hareinaftar  expreaied."  The  nartiei  tiiereto  then  proceeded  to  decdare,  and  the 
trustees  eorananted  with  Sir  R.  Bicketts  to  stand  possessed  <tf  the  sum  of  ^2197,- 
16a.  Od.  31  per  cent.  Beduoed  annuities,  00  standing  in  their  names,  on  trusts  which 
ware  omilar  sabstantaally  to  those  in  the  former  deed  of  1832,  except  that,  by  the 
deed  of  1840,  a  life-estate  in  the  property  was  given  to  Lady  Bicketts  immediately 
after  the  death  of  her  husband  Sir  Itobert  Bicketts ;  and  it  made  some  other  varia- 
tions in  the  ultimate  limitation  and  in  the  powers. 

Sir  Bobert  Bicketts  died  on  the  18th  of  August  1842,  having  received  the 
dividends  down  to  his  death.  The  trustees,  thinnne  that  the  dera  of  1832  was 
revoked  by  th»  deed  of  1840,  acted  on  the  latter,  and  paid  the  dividends  to  Lady 
Bicketts.  They  reftieed  to  furnish  Mr.  Newton  irith  a  copy  of  the  deed  ui  1832,  ae 
to  afford  any  infmnation  as  to  its  contents. 

In  1845  this  Inll  was  filed  by  Mrs,  Newton  and  her  children,  insisting  that  the 
deed  of  1632  was  not  revoked  \^  the  deed  of  1840,  that  the  provisions  were  cumu- 
lative, and  praying  that  the  trusts  of  tiie  two  (147]  deeds  might  be  performed,  and 
that  two  sums  (A  ^£2197,  16s.  Od.  3^  per  cent  Beduoed  annuities  might  be  secured 
for  the  benefit  of  the  Plaintiffs  and  the  other  parties  interested  therein. 

The  trustees,  by  their  answer,  said,  they  believed  that  Sir  Bobert  Bicketts 
intended  that  the  provision  of  1832  should  be  subject  to  be  revoked  or  qualified  by 
him,  and  that  he  never  intended  to  part  with  the  control  or  power  of  disposition 
over  the  property  by  which  such  provision  should  be  effected  or  secured ;  that  in 
1840  Sir  Bobert  Biekette  (oonsiderine  it  advisable  to  make  a  variation  in  the  trusts 
of  the  said  sum  of  stock  which  he  bad  invested  in  their  names,  by  giving  to  his  wife 
a  life  interest  therein  immediately  after  his  decease,  and  by  nuking  other  variations 
in  the  trust),  executed  the  deed  of  1840.  They  also  insisted  that  the  deed  of  1840 
was  in  snbstatntion  for  tiiat  of  1633. 

Only  one  sum  of  stock  had  been  tomnsfemd  by  the  settlor  into  the  names  of  the 
two  trustees. 

Mr.  Turner  and  Mr.  Elderton,  for  the  Plaintiffs.  The  deed  of  1832  contains  no 
power  of  revocation,  and  trusts  having  been  effectually  created  and  perfected,  by  the 
transfer  of  the  funds  into  the  trustees'  names  and  by  the  subsequent  declaration  of 
trust,  the  settlor  retained  no  power  of  afterwards  varying  them.  The  Plaintiffs  are, 
therefore,  entitled  to  the  benefits  given  them  by  the  first  settlement. 

Secondly.  The  law  does  not  require  any  particular  form  of  words  to  be  used  in 
order  to  create  a  covenuit;  2  Bacon's  Abr.  338,  tit.  Covenant  (A),  7th  ed.;  "any 
words  will  be  effectual  for  that  purpose  which  shew  the  parties'  concurrence  to  the 
performance  of  a  future  [148]  act."  The  second  deed  created  an  obligation  on  the 
part  of  the  settlor  to  perfect  tne  trusts  of  the  deed  of  1840,  and  this  Court  will  sive 
effect  to  BOoh  an  obligation,  Ftetdur  v.  FUUher  (4  Hare,  &7^;  besides  Sir  Bobert 
Bicketts  had,  at  tba  time,  sufficient  stock  to  answer  the  oUigaticm,  and  which  became 
subject  to  tiie  trusts. 

If  the  settlor,  in  breach  of  trust,  has  attached  to  the  first  fund  the  trusts  of  the 
second  deed,  his  assets  must  supply  the  money  necessary  to  replace  an  equal  sum  of 
stock  on  which  the  trusts  of  the  first  deed  may  operate.  The  provisions  made  by 
the  settlor  are  and  were  intended  to  be  cumulative,  uid  not  substitutional ;  Hwr^  v. 
Beach  (6  Madd.  3fil),  Boek  v.  CaUen  (6  Hare,  531).  The  alleged  retention  of  the 
deed  in  the  possession  of  Straford  as  the  solicitor  of  the  setdor  does  not  affect  its 
validity ;  Exim  v.  Scott  (6  Simons,  31),  FUicher  v.  FltidluKr  (4  Hare,  67). 

Mr.  Newton,  for  himself. 

Mr.  Boupell  and  Mr.  T.  H.  Hall,  eonirit.  The  settlement  of  1632  was,  we  admit, 
<^eetnal  ana  irrevocaUe,  and  tiie  sum  of  £2197,  16s.  stock  is  now  subject  to  the 
trusts  of  that  deed ;  bat  it  is  proved  beyond  all  doubt),  that  the  second  settlement  of 
1840  was  intended  to  operate  on  the  same  identical  sum,  under  the  erroneous 
impression  that  the  settlor,  who  was  under  no  obligation  to  make  the  provision  for 
his  daughter  and  her  family,  retained  the  power  of  varying  the  trusts.  This  was  an 
error,  and  therefore  the  fund  remains  subject  to  the  trusts  of  the  first  deed,  and  the 
second  settlement  is  purely  inoperative. 

[148]  Sir  B.  BidLetts  never  intended  to  settle  two  sums  of  X2197,  16s. ;  the 
identity     the  fund  is  proved  beyond  all  doubt^  and  only  one  such  sum  was  ever 


774 


NEWTON  f .  ABKEW- 


12  BglV.m. 


toinsferred  to  Hhe  trustees.  The  case  is  the  same  as  if  a  person  voluntarily  conveyed 
a  specific  piece  oi  laod  in  trust  for  A.,  and  afterwards  ooDveyed  it  in  trust  ioe  E ; 
aJl  that  could  be  said  would  be,  that  the  second  deed  was  void  and  inoperatiTe^  but 
B.  would  have  no  equity  to  recover  from  the  settlor  the  valne  oi  the  land,  or  to  have 
•ootber  piece  of  land  parehased  for  him. 

The  deed  ctf  1840  creates  no  personal  obligation  oa  the  part  of  Sir  Bobert 
Bioketts ;  he  entered  into  no  covenant^  and  ther«ore  the  cases  of  FUkker  r.  FUtcker 
(4  Hare,  67)  and  fFattant  t.  Parker  (6  Beavan,  283)  are  inapplicable ;  for  there  is  no 
covenant  on  which  the  party  is  liable  at  law,  and  it  is  settled  that  this  Court  will  not 
assist  volunteers.  As  regards  the  trustees,  they  have  never  executed  the  settlement 
of  1840.    The  doctrine     cumulative  gifts  is  applicable  only  to  the  oases  of  legacies. 

[The  Master  of  the  Rolls.  It  does  not  even  apply  to  a  specific  legacy  twice 
given.] 

As  to  the  costs,  though  the  Defendants,  to  a  certain  extent,  have  insiatod  (m 
rights  which  they  cannot  maintain,  they  ought  not  to  be  chared  with  the  eosts,  for 
if  the  Plaintifiis  had  not  set  up  a  double  olaim,  there  would  have  been  no  suit.  When 
the  answer  came  in,  if  the  Plaintiffb  had  unended  their  bill,  and  claimed  one  sum 
(mlv,  the  Defendants  might  have  submitted.  CUSOI  At  all  events,  the  Plaintiffs  ought 
to  be  charged  with  the  extra  costs  oocasioned^  their  wrongful  chum,  and  the  eosta 
of  making  Mr.  Newton  a  Defendant 

Mr.  Turner,  in  reply. 

The  Master  op  the  Bolia  [Lord  Langdale].   This  case  aj^wars  to  me  ver7 

simple  in  its  circumstanoes. 

In  1832  Sir  Robert  Ricketts,  being  desirous  of  making  a  settlement  on  his 
daughter  Mrs.  Newton,  caused  a  sum  of  jC2000  to  be  invested  in  the  purchase  of 
j£2197,  168.  Od.  3}  per  cent.  Reduced  annuities,  which  was  transferred  into  the 
names  of  the  two  trustees.  The  investment  was  made  on  the  15th  of  June  1832,  a 
fcntnigfat  before  the  execution  of  the  deed  of  trust,  which  was  dated  on  die  30th  of 
Jnne.  It  is  now  admitted,  that  Sir  B.  lUoketts  proceeded  on  the  erroneooa 
supposition,  that  ^ter  the  deed  waa  executed,  it  ooold  be  put  an  end  to  by  his  sin^ 
will.  That  was  an  error,  for  it  was  a  binding  settlement,  and  could  not  be  tiios 
revoked  or  altered.  The  settlement  <A  1632  provided,  that,  on  the  death  of  Sir 
Bobert  Ricketts,  the  income  should  immediately  be  payable  to  Mrs.  Newton  i(X  life^ 
and  there  were  subsequent  provisions  for  her  ehil(fren.  In  1840  the  second  deed 
was  executed,  and  the  question  which  arises  on  this  deed,  as  to  the  subetitutioQ  or 
variation,  is,  whether  the  particular  fund  is  or  not  the  same  fund  as  that  which  was 
the  subject  of  the  first  deeil. 

Now  the  deed  of  1840  contains  only  one  recital,  viz.,  that  Sir  Robert  Ricketts 
had  Ifud  out  uid  invested  the  sum  of  jS2600  sterling  in  the  purchase  of  .£2197, 16a  Od., 
[1611  3^  per  cent,  annuities  in  the  names  of  Aj^ew  and  Straford.  That  is  most 
literally  the  very  thing  he  had  peviously  done  on  the  15th  of  June  1832 ;  and  it  is 
IHK>ve((  that  there  was  no  otiier  sum  standing  in  the  names  of  these  trustees  in  tiut 
stock,  b  it  <ff  is  it  not  the  same  sum  of  stock?  It  is  impossible  for  me  to  doubt 
that  it  is  the  same  identical  stock.  What,  then,  are  the  logal  obligations  whioh 
arise  1  The  case  is  argued  thus:— The  deed  of  1840  interposed  a  life  interert 
between  that  of  Sir  Robert  Ricketts  and  that  of  Mrs.  Newton,  and  it  either  opented 
on  the  fund  which  waa  the  subject  of  the  deed  of  1832,  or  it  did  not.  If  it  operated 
on  that  fund,  then,  by  this  act  of  the  settlor,  the  trust  fund,  which  ought  to  have 
remained  subject  to  the  trusts  of  the  deed  of  1832,  was  withdrawn,  and  it  ought  to 
be  supplied  out  of  his  assets.  This  is  not  an  unfair  argument,  but  for  the  purpose  of 
excludmg  Lady  Ricketts  the  whole  argument  has  been,  that  it  did  not  operate  on  it, 
and  I  am  clearly  of  that  opinion. 

If  then  the  deed  of  1840  did  not  so  operate,  what  effect  had  it  independently  of 
thedeedof  18321  The  settlor,  by  the  deed  of  1840,  tried  to  alter  the  trusts  of  the 
deed  of  1832 ;  he  failed,  becaose  he  had  no  power  to  alter  them,  and  the  otmsaquenoe 
seenu  to  be,  that  the  deed  of  1840  becomes  inoperative,  and  fails  ^together;  it  is 
the  same  thing  as  if  a  person  settled  particular  chattels  on  one  for  life  with 
remainders  over,  and  by  a  subsequent  deed  attempted  to  give  a  life  interest  in  them 
to  someone  else.   Here  the  subject  of  the  two  settlements  is  one  and  the  same  fund; 
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the  Crusts  have  been  fixed  by  the  first  deed,  and  cannot  be  altered ;  the  second  deed 
attempts  to  affect  this  particular  fund,  and  nothing  else,  and  I  apprehend  Uiat  no 
damagM  conld  be  recovered  at  lav  on  the  second  dcM. 

[UQ  I  am,  therefore,  of  opinion,  first,  that  the  stock  intended  to  be  settled  is 
the  same;  seooiidlyr  that  the  trusts  of  the  deed  of  18S2  oonld  not  be  revoked  or 
altered  by  the  deed  of  1840;  and,  thirdly,  that  the  second  deed  gave  no  right 
gainst  the  assets  of  the  settlor.  Therefore  to  the  extent  only  <d  the  first  deed,  the 
Plaintiffs  are  entitled  to  have  a  decree. 

Next  as  to  the  question  of  costs.  I  do  not  think  that  there  can  be  any  donbt 
about  them.  It  is  to  be  regretted  that  the  trustees  adopted  the  course  they  did  in 
this  case.  I  must  take  the  case  as  it  stands.  Sir  Robert  Rioketta,  in  bis  ufetime, 
appears  to  have  been  under  a  mistake  as  to  his  power  of  revoking  the  first  deed,  and 
tbe  trustees,  after  his  death,  adhered  so  firmly  to  this  mistaken  notion,  that  they  not 
only  acted  on  the  second  deed,  but  refused  aU  explanation  which  they  were  bound  to 
famish  to  the  parties  interested.  The  correspondence  shews  that  the  trustees  did 
not,  in  this  respeot,  perform  their  duty  as  they  ought  to  their  ee^uis  me  trust.  The 
filing  td  the  biD  beMme  absolutely  necessary ;  for  the  FlaintiSb  could  have  no  relief, 
except  by  means  of  a  Court  of  Equity ;  aaul,  though,  by  tiie  bill,  they  clauned  more 
than  they  were  entitled  to,  yet,  the  circnmstances  were  such,  Uiat  their  suspicions 
were  naturally  raised ;  and  I  do  not  think  that  this  claim  has  made  any  considerable 
addition  to  the  costs.    The  Defendants  must  pay  the  costs  of  the  suit. 

As  to  Mr.  Newton,  he  could  not,  by  the  rule  of  the  Court,  have  been  made  a 
Co-plaintiff,  and  was  made  a  Defendant  His  costs  were  tiierefore  necessarily 
incurred  in  obtaining  relief ;  and  they  must  be  paid  by  the  PlaintafEi,  and  added  to 
^eir  costs. 


[163]  Lewis  v.  Baldwin.  May  6,  IS,  26, 1846. 

[See  Scott  v.  Royal  Wax  Candle  Company,  1876,  1  Q.  B.  D.  409.] 

A  bill  was  filed  by  the  Plaintiff,  on  behalf  of  the  shareholders,  against  an  Irish 
railway  company  and  its  fifteen  directors,  fourteen  of  whom  were  resident  in 
Ireland.  An  application  to  discharge  an  order  givinj|r  leave  to  serve  the  company 
with  a  w^poma  in  Ireland  was  refused,  all  the  parties  except  the  company  having 
already  appeared. 

This  bill  was  filed  on  the  12th  of  March  1847  by  the  Plaintiff  Lewis,  on  behalf  of 
himself  and  all  other  the  shareholders  in  "The  Midland  Great  Western  Railway 
Company  of  Ireland  "  except  the  Defendants,  against  the  company,  and  the  fifteen 
directors,  insisting  on  the  invalidity  of  an  amalgamation  with  another  Irish  railway 
oomMny. 

The  subscription  contract  was  signad  by  206  persons,  of  whom  102  were  resident 
in  England,  94  in  Irehmd,  and  9  in  Scotland. 

Of  the  fifteen  directors  made  Defendants,  one  alone  was  resident  in  England,  the 
remainder  were  resident  in  Ireland.  The  railway  was  Irish,  and  had  been  completed 
and  opened  for  thirty-six  miles.  The  directors  held  their  meetings,  and  their  offices, 
books,  &c,  were  in  Ireland. 

On  the  12th  of  January  1848  an  order  was  made  under  the  S3d  General  Order  of 
May  1845  (Ordines  Can.  297),  giving  liberty  to  serve  the  company  with  a  sulmcena  in 
Ireland.  All  the  other  Defendants,  except  the  company,  had  appeared;  but  the 
company  now  moved  to  discharge  the  order  of  the  12th  of  January  1848. 

Mr.  Groldsmid,  in  support  of  the  motion. 

Mr.  James  Anderson  objected  tiiat  they  could  not  be  heard,  not  having  appeared. 

[154]  Mr.  Ooldsmid  cited  Damdton  v.  7%«  MeaxhioMtB  of  Hastings  (2  Keen,  609), 
Jc/uuon  r.  Barnes  (1  De  G.  &  S.  129  ;  and  see  Maekreth  v.  Mihc^  19  Yes.  367 ; 
Menzies  v.  SodrigaeSy  1  Price,  92),  and  undertook  to  enter  a  conditional  appearance 
with  the  registrar. 
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The  Mabtkr  of  the  Bolls,  on  this  undertaking,  directed  (he  motion  to  stand 
over  for  sach  wpearanoe  to  be  entered. 

May  12.  Tbe  conditional  appeanmce  havins  been  entered, 
Mr.  Goldsmid  now  reneved  this  motion.  He  argued,  in  effect,  as  follows : — This 
is  an  attempt  to  shift  the  jnikdietion,  aad  to  truster  from  Irehod  to  England  a 
caose  properly  cognisable  by  the  Conrt  of  Chancery  in  Irdaod.  7%e  oorpcnBdon  is 
permanently  estaolished  in  Irehmd,  the  locality  of  the  nul^^y  is  in  Irdano,  foortaen 
ont  of  fifteen  of  the  directors  are  there  resident^  and  their  officers,  be^n,  uid  <rfBoes 
are  there.  It  would  unquestionably  be  mem  oonrenient,  that  die  Uta^Uion  shoold 
go  on  there  than  in  En^aiid. 

The  33d  Order  does  not  give  to  a  Plaintiff  any  right  to  tiie  order  ex  debUo  jwiiiiaj 
but  it  is  discretionaiy  only.  The  language  **  may  order  "  is  permissive.  Such  was 
the  opinion  of  Vice-Chancellor  Wigram  in  fFhUmore  v.  Ryan  (X  Hare,  pp.  617,  618) : 
he  says,  '*  The  order  does  not  give  the  Plaintiff  a  right  to  call  upon  the  Court,  in  all 
cases,  to  order  service  of  the  twipcena  abroad,  but  it  gives  the  Conrt  power  to  do  so, 
in  exercise  of  a  sound  discretion,  according  to  the  circumstances  of  the  case."  And 
"he  tfaonght  the  power  <rf  the  Court  [156]  to  direct  service  abroad  should  be 
nerdsed  with  0wat  oiroomspeotion."  Apply  the  rule  of  discretion  to  this  case,  and 
it  will  appear  that  convenience  requires  that  this  matter  slurald  be  litigated  in  Irdand. 
Test  it  by  a  converse  case,  and  suppose  a  person  resident  in  Ireland  were  to  file  hii 
bill  in  (be  Irish  Chancery  to  settle  the  disputes  of  an  English  railway,  would  such  a 
proceeding  be  allowed  1 

The  object  of  the  33d  Order  was  to  prevent  a  failure  of  justice,  where,  in  a  suit 
relating  to  a  matter  properly  the  subject  of  English  jurisdiction,  one  of  the  parties 
happened  to  be,  or  wilfully  to  go,  abroad.  It  was  not  intended  to  attract  to  England 
the  determination  of  foreign  disputes. 

Mr.  Turner  and  Mr.  James  Anderson,  eontrh.  This  is  not  exclusively  an  Irish 
undertaking.  The  company  was  formed  in  England,  the  prospectus  was  English, 
there  was  an  English  office,  the  ccmtract  was  English,  and  to  be  detwmined  by  tiie 
English  law,  and  the  funds,  which  die  bill  seeks  to  prevent  the  directors  miaapplyine 
were  paid  into  Maaterman's  bank  here.  The  toansaction  has  altogeUiar  an  Engliu 
complexion.  The  residences  of  the  Defendants  are  not  alone  to  be  ooosidered ;  that 
of  the  subscribers,  102  of  whom  are  living  in  England,  is  to  be  regarded  in  jv^ffng 
of  the  convenience  of  suing  here  or  in  Dublin. 

All  the  Defendants,  except  the  corporation,  have  appeared,  and  submitted  to  the 
jurisdiction ;  and  it  would  be  improper  to  stop  this  suit  for  the  sake  of  one  oi  the 
Defendants.  If  the  Plaintiff  be  driven  to  sue  in  Ireland,  then  he  will  be  unable  to 
serve  the  directors  who  are  in  England,  five  of  whom  have  been  served  here. 

[166]  The  order  is  not  wrong ;  and  the  objection  ought  to  be  postponed,  untfl 
the  Court  is  better  acquainted  with  the  circumstances  of  the  ease. 

Mr.  Goldsmid,  in  reply.  The  service  of  the  four  directors  in  En^and  ms  merely 
aooidentaL   It  is  sworn  that  their  residence  is  in  Ireland. 

Thb  Master  of  the  Bolls.  I  will  consider  the  case.  I  have  doubts,  whether 
the  motion  ought  to  be  made  now  or  after  answer,  for  nothing  can  be  more  inoon- 
venient  than  to  have  to  consider,  whether  a  suit  can  be  more  conveniently  prosecuted 
here  or  elsewhere,  without  having  before  the  Court  the  facts  necessary  for  the 
decision.  If  the  answers  were  in,  I  should  know  what  is  in  issue,  which  I  cannot 
from  the  bill  alone. 

The  point  is  of  great  importance.  I  do  not  think,  that,  under  colour  of  this 
General  Order,  a  Pluntiff  would  be  allowed  to  shift  a  case  from  the  Irish  to  the 
English  Court  of  Chancery ;  but  if  fifteen  directors  have  appeared  without  objection, 
and  submitted  to  the  jurisdiction,  it  would  be  finvolous  to  say,  that  one  Defendant 
may  shift  the  case  bsxuc  to  Ireland. 

May  26.  The  Master  of  the  Rolls  [Lord  Langdale].  This  is  a  motion  to 
disohai^  an  order  dated  (he  12tii  day  of  January  last^  whereby  it  was  ordered,  that 
the  Phuntiff  might  be  at  liberty  to  sue  ont  a  writ  of  aubpcena  far  the  Defenduit^  the 
Midland  Great  Western  Kailway  Company  of  Ireland,  and  other  puties  tiiersn 
named,  to  appear  to  and  answer  toe  Plaintiff's  amended  bilL 
e  bill  seeks  accounts  and  relief,  against  the  members  of  the  provisional  com- 
mittee of  an  extensive  company  in  the  bill  mentioned. 
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The  company  is  stated  to  hare  been  projeoted  by  Charles  Bany  Baldwin,  who 
is  described  as  resident  in  England,  and  Daniel  Desmond,  who  is  described  as  resident 
in  Ireland.  The  subscription  oontraot  or  deed  is  said  to  have  been  signed  by  206 
persons^  of  whom  102  are  resident  in  England,  94  in  Ireland,  and  9  in  Swtland. 

The  bill  is  filed  by  .the  Plaintiff  on  the  behalf  of  himself  and  othw  the  share- 
holders in  the  company,  except  the  Defendants.  The  Defendants,  inoluding  the 
company,  are  sixteen  in  number,  of  whom  one  only  is  said  to  be  usually  resident  in 
England ;  but  all  the  Defendants,  except  the  company,  have  appeared,  and  no 
question  respecting  them  is  now  raised. 

The  company,  the  Mi^lland  Great  Western  Railway  Company  of  Ireland,  moves 
to  discharge  the  order  by  which  the  Plaintiff  had  leave  to  serve  them  with  subpana. 

It  is  not  alleged  that  the  order  was  irregularly  or  improperly  made ;  but  it  is 

S^ed,  that  although  the  facts  of  the  case  may  be  auch,  as  to  authorize  the  Court  to 
ow  the  Plaintiff  to  serve  a  Defendant  resident  abroad  with  a  subpoena^  to  appear 
mad  answer  a  bill,  yet^  that  a  Plaintiff  is  not  entitled,  as  of  right,  to  have  such  an 
order  granted,  or  to  snstain  it  when  granted.  It  is  said  to  be  at  the  diseretion  of  the 
€!ourt  [168]  to  grant  or  sastam  it,  aeoording  to  Uie  oircumstanoes  of  each  particular 
cue,  and  that  after  the  order  has  been  made,  the  Defendant,  by  motion  or  otherwise, 
adducing  circumstances  sufficient  to  shew  that  the  prosecution  of  the  suit  against  him 
ID  this  Court  would  not,  on  the  whole,  be  convenient  for  the  due  administration  of 
justice  in  the  particular  case,  is  entitled  to  have  the  order  discharged. 

In  the  affidavit  which  has  been  filed  in  support  of  the  motion,  it  is  stated,  that  of 
fifteen  persons  who  are  Defendants  in  the  cause,  fourteen  are  resident  in  Ireland ; 
that  the  railway  for  which  the  company  was  formed  is,  as  to  thirty-six  miles,  open 
for  traffic,  and  as  to  the  remainder  of  Uie  line,  is  being  prosecuted  with  vigour ;  that 
the  directors  hold  that  meetings  in  Ireland,  where  the  officers  of  the  company  reside ; 
that  it  would  be  inconvenient  to  remove  their  books  aod  papers  to  this  country ;  and 
that  the  objects  for  which  the  company  was  framed  relate  exclusively  to  Ireland. 

Without  making  any  observation  on  die  time  or  form  in  whiofa  the  application  is 
made,  I  am  of  opinion,  tiiat  the  statements  in  the  affidavit  are  not  sufficient  to 
support  the  motion.  I  look  no  further  into  the  merits  of  the  case,  or  into  the  nature 
ci  the  relief  sought^  than  to  see  that  there  is  an  alleged  contract  between  the  Plaintiff 
and  persona  on  whose  behalf  be  sues  who  are  here,  and  at  least  one  Defendant  who 
is  usually  resident  here,  besides  several  others,  who,  being  in  Ireland,  have  appeared. 
The  rights  of  parties,  who,  as  to  some  of  them,  are  properly  or  exclusively  subject  to 
the  jurisdiction,  and  who,  as  to  others  of  them,  submit  to  it,  cannot,  it  is  said,  be 
determined  without  the  appearance  of  the  company,  now  objecting  to  appear.  And, 
under  the  circumstances,  it  appears  to  me,  that  the  [169]  company  ought  to  appear, 
or  submit  to  the  ordinary  consequences  of  not  appearing. 

I  say  nothing,  and  antioipato  nothing,  as  to  any  defence  which  the  company  may 
have,  or  think  proper  to  make,  in  the  usual  course  after  appearance.  If  any  incon- 
vmiences  should  arise  in  the  prosecution  of  the  cause,  they  must  be  dealt  with  as  they 
arise.   But  I  am  of  opinion,  that  the  order  in  question  oi^^  not  to  be  diaohargad. 


[109]  Ward  v.  Ward.  JToy  6,  30, 1648. 

After  a  cause  had  been  in  the  paper  for  hearing,  one  of  the  Plaintiflb  became  bankrupt, 
and  an  order  was  made,  that  the  Co-plaintiff  should  file  a  supplemental  bill  in  ton 
days,  or  in  default  that  the  bill  should  stand  dismissed.  The  supplemental  bill  was 
filed,  but  no  process  was  served  or  other  proceeding  taken. 

Held,  that  the  PUuntiff  was  bound  to  prosecute  as  well  as  file  the  supplemental  bill, 
and  after  a  d^y  ol  three  years,  the  original  bill  was,  on  motion,  dismissed  with 
costs.  Held,  bIks  that  the  Defendant,  not  having  ajmeared  in  the  supplemental 
suit,  could  not  move  to  dismiss  i^  and  that  one  Defendant  could  not  move  to 
dismiss  as  against  his  Co^lefendantB. 

This  cause  had  been  set  down,  and  came  on  for  hearing  in  1843,  when  it  was 
found  defective  for  want  of  parties,  and  stood  over  with  leave  to  amend.   This  was 

R.  III.— 25* 
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dobe,  but  before  it  had  been  agfdn  set  down,  it  became  defective  by  the  bankruptcy 
of  one  of  the  Plaintiffs.  On  the  23d  of  June  1845  an  order  was  mode  upon  the 
remaining  Plaintiffs,  that  they  should  file  a  supplemental  bill  in  ten  days,  or  in 
default  thereof  that  the  bill  should  be  dismissed.    (See  8  Bearui,  p.  398.) 

The  supplemental  bill  was  filed  wiUiin  the  time  against  the  assignees;  but  no 
subpcma  was  served,  and  no  proceeding  of  any  kind  taken  on  it. 

[160]  After  a  delay  of  nearly  three  years,  the  IMendants  to  th«  orieiBal  VmU 
moved  to  dismiss  bodi  the  original  and  snpplemflntid  lull  as  a^dnst  all  the  Duenduit^ 
with  costs. 

Mr.  Selwyn,  in  support  of  the  motion,  insisted  that  the  Plaintiffis  had  not  sub- 
stantially complied  with  the  exigency  of  the  order  of  the  23d  of  June  1845,  and  that 
the  Defendants  ought,  after  the  great  delay  which  had  occurred,  to  be  relieved  from 
these  proceedings,  by  having  the  bills  dismissed  with  costs. 

Mr.  Taylor,  amtrh,  contended  that  the  motion  to  dismiss  for  want  of  prosecution 
was  irregular  after  suhpoena  to  hear  judgment ;  secondly,  that  the  Defendants  could 
not  move  to  dismiss  the  supplemental  bill,  they  not  having  appeared ;  and,  tJiirdly, 
that  one  Defendant  could  not  move  to  dismiss  a  bill  as  against  a  Co-defendant. 

M.  W.  H.  Bennet,  for  the  assignees. 

Mr.  Selwyn,  in  reply. 

Maif  30.  Thb  Mastbr  of  ths  Bolia  [Lord  Langdale}.  This  was  a  motion  made 
to  dismiss  a  bill  under  these  droumstanoes : — ^After  great  delay,  and  tevanl  motions 
to  dismiss  for  want  <rf  prosecution,  on  the  oocasions  of  whit^  uie  Plaintaflb  appear  to 
luive  received  considerable  indulgence,  the  suit  became  defective  by  reason  of  the 
bankruptcy  of  one  of  the  Plaintiffs.  On  the  23d  of  June  1846  an  order  was  made 
upon  the  remaining  Plaintiffs,  that  they  should  file  a  8upple-{161]-mentEd  bill  in  ten 
days,  or  in  default  thereof,  that  the  biU  should  be  dismissed  with  costs. 

It  is  now  stated  that  a  supplemental  bill  was  accordingly  filed  on  the  2d  of  July 
1845,  but  that  no  process  was  issued  upon  it ;  and  no  proceeding  of  any  kind  having 
taken  place,  this  motion  is  now  made.  The  Plaintiff  alleges,  that  in  the  year  1643, 
the  cause  was  set  down  and  brought  on  for  hearing,  when  it  appeared  to  be  defective 
for  \nuit  of  parties  and  stood  over,  with  leave^  at  that  time,  to  take  the  proper  steps 
to  sa^y  the  defect,  and  that  amendments  were  afterwards,  and  before  June  1845, 
Bude  to  supply  the  defect.  The  cause  was  not  afterwards  set  down,  but  having  been 
once  set  down,  the  Plaintiff  argues  that  it  cannot  be  now  dismissed  on  motion. 

If  there  were  any  weight  in  this  objection,  an  application  ought  to  have  been 
made  to  discharge  the  order  of  the  23d  oS  June  1845,  which  is  still  in  force  and 
directs  the  bill  to  be  dinuissed  with  oasts,  in  default  of  filing  a  supplemental  bill  in 
tien  days. 

Then  it  is  said,  that  a  supplemental  bill  was  filed  within  the  time,  but  that  no 
aubpcena  to  appeal-  and  answer  was  ever  served.  As  the  bill  was  not  followed  up  by 
any  process,  as  there  was  no  subpoena^  no  duty  in  respect  of  it  was  imposed  on  the 
Defendant,  and  I  cannot  consider  that  the  bill  was  effectually  filed  for  the  purpose  (rf 
making  good  the  defect  which  had  occurred.  The  Plaintiff  was,  I  think,  bound  to 
prosecute  the  supplemental  suit,  as  well  as  to  file  a  supplementol  biU.  Any  other 
construction  of  uie  order  would  make  it  a  mere  mockery,  and  I  am  of  opinion  that 
the  Plaintiff  has  not  now,  at  the  end  of.  uearLy  jthree  ^ears,  done  that^  which  under  • 
the  order  it  was  his  duty  to  do,  in  order  to  avoid  the  dismissal  of  the  bill 

There  being  no  process  served  by  the  Plaintiff,  and  no  appearance  entered 
3  Defendant,  I  think  that  the  Defendant  has  no  right  to  ask  for  any  order  in 
t^e  supplemental  suit ;  but  in  the  original  and  supplemental  suit,  he  is  entitied  to 
the  benefit  of  the  order  of  the  23d  of  June  1845,  in  the  same  manner  as  if  no 
supplemental  bill  had  been  filed,  and  that  an  order  should  now  be  made  to  dismiss 
the  bill  with  costs  as  against  him. 

I  think  that  he  has  no  right  to  ask  to  have  the  bill  dismissed  as  against  other 
Defendants.    More  is  asked  than  the  party  moving  is  entitled  to. 

No  costs  of  this  motion  as  against  the  Plaintiff,  but  the  Defendant  to  pay  the 
costs  of  the  other  Defendanto  who  are  brought  here  by  his  notice,  and  in  respect  (rf 
whom  no  order  can  be'  made. 
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[162]  Brown  v.  Lek.  Jum  8, 1848. 

The  first  application  for  time  to  answer  is  not  of  course,  but  must  (unless  the  facts 
be  admitted  by  the  Plaintiff)  be  supported  by  affidavit  shewing  sufficient  cause  and 
due  diligence. 

'  A  motion  was  made  to  dischalj^  an  order  of  the  Master,  giving  a  Defendant  a 
month's  further  time  to  answer.  The  motion  was  grounded  on  the  alleged  insufficiency 
of  the  affidavit.  In  the  course  of  the  argument,  it  was  stated,  that  the  Masters 
considered  that  the  first  application  for  time  to  answer  was  of  coarse,  and  did  not 
require  to  be  supported  by  affidavit. 

Mr.  Turner  and  Mr.  Elderton,  for  the  motion. 

g631  Mr.  Eoupell  and  Mr.  Dickinson,  eontrL 
r.  Turner,  in  reply. 

Thk  Master  of  the  Rolls  [Lord  Land^e].  It  has  been  said,  that  the  Masters 
are  of  opinion  that  the  first  application  for  time  to  answer  is  of  course,  and  does  not 
require  to  be  supported  by  affidavit  I  am  of  a  contrary  ofHnim.  By  the  General 
Order  (I8th  Order  of  May  1845.  Ordines  Can.  292),  the  Itfoster  may  allow  further 
time  to  answer  to  a  Defendant  "  using  due  diligence,  and  "  on  sufficient  cause  being 
shewn."  If  the  facts  are  not  disputed  by  the  Plaintiff',  there  is  no  ocoaaon  for  an 
affidavit,  but  by  the  mere  silence  of  the  Plaintiff  a  "sufficient  cause"  is  not  "shewn  " 
by  the  Defendant.  It  is  probable  that  more  laxity  has  prevuled  in  this  matter  than 
the  General  Orders  intended,  and,  if  so,  the  praotiee  ought  to  be  corrected. 


[163]   In  re  Halsall.    June  16,  1848. 

Order  for  taxation,  obtained  by  an  insolvent  debtor,  of  a  bill  of  costs  incurred  prior 
to  his  insolvency,  discharged  with  costs. 

Harman,  being  considerably  indebted  to  his  solicitor  Halsall,  took  the  benefit  of 
the  Insolvent  Debtors  Act  and  was  discharged,  and  included  this  debt  in  his  schedule. 

In  January  1848  he  api^ied  for,  and  obtained  an  order  of  course  for  the  taxation 
of  his  solicitors  bill  of  costs. 

Mr.  Turner  now  moved  to  discharge  it 

1164]  Mr.  Follett,  emtrlt. 

Ts^  Master  OF  THE  Rolls  Hjord  Langdalel.  I  must  discharge  this  order  with 
costs.  The  insolvent  puts  this  debt  in  his  schedule,  and  then  comes  to  interfere  with 
that  which  is  the  proper  duty  of  his  assignees.  It  has  been  formally  decided,  that  an 
insolvent  cannot  maintain  a  bill  respecting  his  assets ;  neither  can  he  interfere  in  this 
way.    I  must  discharge  the  order  with  costs. 

[164]  Newton  v.  Bioeeits.  Jatie  24,  1848. 

Where  the  right  of  a  party  to  an  order  for  which  he  has  ^ven  notice  of  motion  is 
intercepted  by  a  step  taken  by  his  adversary,  he  is  enbtled  to  his  costs ;  but  he 
should  not  bnng  on  ttie  motion,  if  the  coste  then  incurred  are  tendered. 

In  this  case,  the  Defendante  gave  notice  to  dismiss  the  bill  for  want  of  [nxMecution  ; 
hut  before  the  motion  was  heard,  the  Plaintiffs  filed  a  replication,  and  as  they  said, 
though  it  was  not  proved,  tendered  the  coste  which  they  insisted  had  been  incurred 
up  to  that  time ;  it  was,  however,  admitted,  that  no  tender  had  been  made  the 
eoeto  of  the  briefo  of  counsel   The  Defendants  brought  on  the  motion. 

Mr.  Roupell  and  Mr.  T.  H.  Hall,  in  support  of  the  motion,  argued,  that  as  the 
Defendante  were  right  when  they  ^ve  notice  of  motion,  they  were  entitled  to  the 
whole  coste  incurred  in  the  proceeding.    They  said  there  had  been  no  tender  of  costs. 

Mr.  Newton,  contrite  argued,  firsts  that  the  Defendante  were  not  entitied  to  any 
eoste ;  Heynolds  v.  NeUon  (5  Maddook,  60) ;  and,  secondly,  that  at  any  rate,  the 
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PlaintiA  were  not  [1661  bound  to  pay  the  costs  of  the  briefs  for  the  motioD,  which 
had  not,  as  he  insisted,  been  delivered  till  after  notice  had  been  given  of  filing  the 

re^catioo. 

The  Master  of  the  Bolls  [Lord  Langdale].  There  is  an  established  role  of  the 
Court  from  which  I  have  no  right  and  no  duposition  to  deviate,  that  if  a  party  giving 
notice  of  motion  is,  at  the  time,  in  sach  a  sitoation  as  to  be  entitled  to  tiie  or^  he 
asks,  and  before  the  hearing  of  the  motion,  an  act  is  done  by  his  opponent,  which 
intercepts  or  defeats  his  right  to  the  order,  the  party  giving  the  notice,  though  he 
cannot  have  the  order,  is  entitled  to  the  costs  which  have  been  occasioned.  I  think 
that,  under  the  circumstances,  this  motion  was  regularly  given  at  the  time ;  and  if, 
after  notice  of  the  replication,  when  it  was  known  that  the  order  could  not  be  made, 
the  Plaintiffs  had  tendered  the  costs  which  had  been  then  incurred,  it  would  have 
been  improper  for  the  Defendants  to  bring  on  the  motion,  and  they  would  not  have 
been  allowed  the  subsequent  costs.  If  the  facts  are  disputed,  the  motion  must  stand 
over  for  evidence. 


[166]  Yavgham  v.  Booebs.  July  6. 18, 1848. 

Motion  to  dispense  with  service,  on  a  Defendant  who  had  never  appeared,  of  a  copy 
of  a  decree  taken  pro  eonfesso,  and  of  all  other  proceedings  in  the  suit,  refused. 

This  was  a  bill  of  foreclosure.  The  Defendants,  Harris  and  wife,  were  resident 
in  Canada,  and  considerable  difficulty  was  incurred  in  serving  them.  They  never 
appeared,  or  appointed  any  solicitor  to  appear  for  them.  By  the  decree^  dated  the 
6th  of  March  1848,  the  bill  was  ordered  to  be  taken  pro  amfma,  and  tiie  usiui 
Booounts  and  foreclosure  ordered. 

[166]  Mr.  Stinton  now  moved,  under  the  86th  Order  of  May  184&  (OrdinesGan. 
315),  for  an  order  to  dispense  witJi  service  of  an  office  copy  m  the  decree,  and  all 
other  proceedings  in  the  sait.  He  grounded  his  application  on  the  expense  and 
difficulty  the  Plaintiff  would  be  put  to  by  such  service. 

The  Master  of  the  Rolls  doubted  whether  such  an  order  could  be  made,  and 
said  he  would  consider  the  point 

July  18.  The  Master  of  the  Boli^  [Lord  Langdalel  A  motion  was  made, 
as  it  is  said,  under  the  86th  Order  of  May  1845  {ibid.),  for  an  order  to 
dispense  with  service  of  a  copy  of  a  decree  founded  on  a  bill  taken  pro  confesso,  and 
of  all  other  proceedings  in  the  suit  upon  the  Defendants,  Harris  and  wife. 

The  bill  is  a  bill  of  foreclosure.  The  decree  is  dated  the  6th  of  March  1848, 
and  after  ordering  and  decreeing  the  bill  to  be  taken  pro  eonfesto,  directs  the  accounts 
usuU  in  such  cases  to  be  taken;  and  orders  payment  or  forocilosure  in  the  nsnsl 
manner. 

The  Defendants  were  and  are  resident  in  West  Canada.  -  Conuderable  difficulty 
was  found  in  serving  them  with  subpoena  to  answer  the  bill ;  they  never  appeared  or 
appointed  any  solicitor  to  act  for  them,  and  therefore,  under  Order  83  {Ibid.  314)  the 
decree  is  not  absolute. 

[16^  The  86th  Order  (Ordines  Can.  316),  which  is  supposed  to  justify  the 
application,  directs  that  unless  the  Court  dispenses  with  it,  a  copy  of  the  decree  is  to 
be  served  on  the  Defendant  or  his  solicitor.  And  Order  90  {Ibid.  317)  provides 
for  tiie  times  when  the  Court  may  order  the  decree  to  be  made  absolute ;  one  is  after 
the  expiration  of  three  years  from  the  date  of  the  decree,  where  a  Defendant  has  not 
been  served  with  a  copy  thereof. 

The  Court  having  power  to  dispense  with  the  service  oi  the  decree,  the  Plaintiff 
asks,  'that  such  service  may  be  dispensed  with  in  tiiis  ease,  not  on  the  gronnd  that  tiie 
Defendants  cuinot  he  served,  or  on  the  nound  that  some  act  is  now  to  be  done,  in 
respect  of  which  the  service  ought  to  be  dispensed  with,  but  on  the  grounds  that  the 
service  would  be  difficult  and  expensive,  and  that  tiie  Plaintiff  desires  to  he  freed,, 
prospectively,  from  the  obligation  of  serving. 

It  is  obvious,  that  if  I  were  to  make  the  order  which  is  aaked,  and  the  De&ndanta 
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from  the  obligalaoD  of  serving  tbno. 

But  I  am  of  opinion  that  I  hare  no  anthority  to  make  any  luoh  prospaotiTe 

order. 

The  Plaintiff  ought  to  serve  the  Defendants  as  directed  by  the  order.  If  they 
cannot,  or  for  any  reason  do  not,  they  may  apply  at  the  ead  of  three  years,  and  then 
ask  for  an  order  to  make  the  decree  absolute^  and  the  Conrt  being  satisfied  with  the 
reasons  for  non-service^  may  then  dispeose  witA  the  service,  and  order  the  decree  to 
be  made  abeolnte. 


This  case,  which  had  been  several  times  before  the  Conrt  (7  fieav.  616,  8  Beav. 
394,  aod  9  Beav.  366),  having  been  transferred  to  the  other  branch  ol  the  Conrt,  it 
was  referred  to  t^e  Mastor  to  inquire  whetiier  it  would  be  for  the  benefit  of  the 
parties  ^t  an  Act  of  ParUament  should  be  obtained ;  and  on  the  Blaster  finding 
that  it  would  be  proper,  the  cause  came  before  Sir  J.  L.  Kuight  Bruce,  who  suggested 
whether  this  point  had  not  been  overlooked,  viz.,  that  the  purchaser,  being  a  party  to 
the  suit,  could  not  object  to  the  distribution  of  the  purchase-money  on  ^e  grouDd 
that  he  had  not  obtained  his  conveyance.  In  consequence  of  this,  the  cause  was 
retranaferred  to  the  Rolls,  and  the  point  formerly  discussed  was  again  ai*fi;ned  by 

Mr.  Kindersley,  Mr.  Daniel,  Mr.  Malbis,  Mr.  Roupell,  Mr.  Bloxam,  Mr.  Biid  and 
Mr.  Faber. 

Thb  Mastbb  of  the  Rolls  [Lord  Ijugdale]  suggested  that  it  would  be  proper 
to  apply  to  Parliament  for  an  Act  by  which  the  general  law  might  be  extended,  and 
made  a{qdicable  to  this  and  all  other  oases  of  the  uke  kind,  and  uie  case  stood  over. 

The  11  &  12  Vict.  o.  87  afterwards  passed,  which  rdieved  the  parties  from  the 
diffioalty,  and  on  which  they  subsequently  acted. 


[169]  The  AiroRNST-GBNinLAL  v.  Thb  Cobfobation  or  CHBrriE. 

/Hfy  10,  1848. 

A  party,  by  consenting  to  allow  an  accounting  party  to  jiot  in  an  afifidavit  instead  of 
an  examination,  is  not  precluded  from  afterwards  insisting  on  having  an  examination, 
if  the  diacovety  given  ny  the  affidavit  be  ansatisfactory. 

Br  Hhe  deofee  made  on  the  19tb  of  March  1842,  the  Dtfendants  were  held  liable 
for  we  rents  of  tiie  charity  property,  and  tke  Blaster  was  directed  to  take  the 

acoounte.  On  the  7th  of  December  1842  a  warrant  was  issued  for  the  Defendants 
to  put  in  their  examination,  but  afterwards,  by  arrangement  between  the  solidtorB, 
the  Defendants  were  allowed  to  put  in  affidavits,  instead  of  their  examination. 

Considerable  delay  took  place,  and  the  Attorney-General,  being  dissatisfied  with 
the  affidavits,  on  the  6th  of  May  1848  took  out  a  warrant  for  the  Defendants  to  bring 
in  their  examination.  The  Blaster  decUned  noticing  the  previous  understanding,  and 
on  tJw  12th  <A  May  1848  it  was  ordered  that  the  Defendants  should  put  in  their 
examination  in  four  days,  or  in  default  th^t  a  sequestration  should  issue  against 
them. 

Mr.  Bonpeli  uid  Mr.  T.  H.  Hidl,  moved  to  discharge  the  ordw. 
Mr.  Blunt,  eoiUrd,. 

Thb  MAffTEB  of  thb  Bollb  [Lord  Langdale].  There  is  no  doubt  that  a  party, 
by  consenting  to  proceed  by  affidavit  does  not,  if  the  cironmstances  require  a  more 
stringent  examination,  preclude  himself  from  insisting  on  it.  If  it  were  otherwise, 
justice  would  be  defeated,  and  the  best  mode  of  investigating  the  truth  might  be 
entirely  lost.  I  [170]  therefore  consider  that  the  Attorney-General  had  a  right  to 
proceed  by  examination,  at  any  time  when  it  appeared  to  him  that  tiie  affidavits 
were  insniBdent   The  Blaster  oould  not  relieve  wa  Defendants  from  their  obliga- 
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tion  to  answer.  Regard  must,  howerer,  be  bad  to  the  understanding  between 
the  parties;  and  here  Uiere  seems  to  have  been  an  tmderstaoding,  that  they 

should  proceed  by  afiSdavit.  The  course  which  ou^ht  to  have  been  pursued  is  this : 
when  it  was  ascertained  that  the  affidavits  were  insufficient,  notice  ought  to  have 
been  given  to  the  Defendants,  that  unless  they  gave  a  satisfactory  account  within  a 
Hmttea  period,  the  Attomey-Qenerat  would  proceed  against  them  in  the  strict  and 
regular  mode.   I  am  not  satisfied  that  thu  was  done. 

[170]   Gordon  v.  Whikldon.   July  19,  Av^gvd  3,  1848. 

[S.  G.  18  L.  J.  Ch.  5 ;  12  Jur.  988.    See  Dias  v.  De  Livera,  1879,  6  App.  Gas.  125.] 

Bequest  to  Captain  A.,  his  wife  and  children.  There  were  two  children.  Held,  that 
each  child  took  one4hird  absdlutely,  and  the  husband  and  wife  one^ird  betwem 
them. 

Elizabeth  Bree,  by  a  oodioil  dated  the  31st  ct  Angost  1841,  gave  the  followii^ 
legacies: — '*To  Bobert  Shank  Ateheson,  his  wife  and  children,  £14,000.  Thu 
legacy  is  in  consequence  of  the  unremitting  care  and  attention,  with  oonnsel,  of  tfas 
said  Bobert  Shank  Atoheson,  during  the  trials  and  troubles  of  my  blessed  child 
after  her  marrif^.  To  Captain  Robert  Gh>rdon,  his  wife  and  children,  £3000.  To 
William  Saltwel^  his  wife  and  children,  £3000."  The  testatrix  died  on  the  15th  of 
March  1845. 

A  suit  (H'hieldon  v.  ^tode)  haWng  been  instituted  by  the  executors  for  the 
administration  of  the  estate  of  the  tertatrix,  sums  on  account  of  the  second  of  t^e 
[1711  above  legacies  had  been  carried  over  to  "the  acoount  of  Captain  Rob«t 
Gordon,  his  wife  and  children."  A  petition  in  that  suit  was  presented  by  Captain 
and  Mi-8.  Cknxlon  and  ^eir  two  chiklren,  both  ^  whom  were  living  at  the  date  of 
the  codicil,  and  at  the  time  of  the  decease  of  the  testatrix,  and  one  of  -whom  ms 
an  infant,  stating,  that  they  were  advised,  that  on  the  construction  of  the  above 
bequest,  the^  b^me  entitled  to  the  legacy  as  joint-tenants,  the  parents  being 
together  entitled  to  a  third,  and  each  of  the  two  children  to  a  third ;  and  accord- 
ingly praying  payment  to  the  parents  of  one-third  of  the  fund  in  Cour^  and  to  Uie 
adult  child  of  another  third,  and  t^t  the  remaining  third  mi^t  be  ouried  to  tiie 
separate  Acooutat  of  the  infant. 

Thb  Master  of  thk  Rolls  [Lord  Langdale],  however,  declined  to  decide 
the  proper  construction  of  the  bequest  upon  petition,  and  he  directed  a  suit  to  be 
instituted. 

The  bill  in  the  present  ease  was  accordinglv  filed  by  the  two  children,  u;iinst 
their  pvento  and  the  ezecators;  praying  a  dedaration  in  aocordance  with  the 
allcttatums  of  the  petition. 

Mr.  Turner  and  Mr.  W.  D.  Evans,  for  the  Plaintiffs.  There  are  two  questions, 
1st.  Whether  the  parents  take  life  interesta  with  remainder  to  the  children;  or  as 
joint-tenanta  with  their  children.  2d.  Supposing  they  take  as  joint-tenants,  then 
whether  Captain  Grordon  and  his  wife  are  to  be  reckoned  as  two  persons,  or  as  one. 
The  rule  of  law  on  the  former  point,  recognised  in  fVUd's  case  (6  Rep.  16  b.),  and 
acted  upon  ever  since,  is,  that  if  there  is  [172]  a  simple  gift  to  parenta  and  children, 
and  there  be  children  living  at  the  time,,  tne  children  take  with  their  parenta ;  bat  if 
there  be  no  children  living  at  the  time,  then  the  parenta  take  for  their  lives,  witii 
remainder  to  their  children. 

[The  Master  of  the  Rolls  intimated  his  concurrence  in  this  view,  sa^ng,  that 
be  believed  in  all  the  instances  in  which,  where  there  had  been  children  living  at  the 
time,  and  the  parenta  had  been  held  to  take  life  interesta  with  remaindflr  to  the 
children,  the  gifts  had  not  been  simple,  but  had  contained  some  intimatiai  U  an 
intention  that  they  should  so  take.] 

On  the  2d  point,  the  rule  of  law  is  stated  in  Littleton  (sect.  291).  "If  a  joint- 
estate  be  made  <^  land  to  a  husband  and  wife,  and  to  a  third  person,  in  this  case  the 
husband  and  wife  have  in  law,  in  their  rights  but  tiie  moiety.    And  the  cause  is,  for 
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that  the  huslMuid  and  wife  are  but  one  person  in  law."  "  In  the  same  manner  it  ia, 
where  an  estate  is  made  to  the  husband  and  wife  and  to  two  other  men ;  in  this  case 
the  husband  and  wife  have  but  the  third  part,  and  the  other  two  men  the  other  two 
parts."    The  Anonymous  case  reported  in  Skinner  (Skinner,  182,  and  4  Yio.  Abr.  154, 

10),  is  as  authority  exacUy  in  point  to  the  same  effect,  and  like  the  present,  was 
the  case  of  a  legacy :  Brieker  r.  IrhaUejf  (1  Vernon,  233),  also  oontuns  a  recognition 
<^  the  genoal  rule.  The  bequest  there  wms,  "in  equal  shares  between  the  testator'a 
kinsmen,  Bichard  Kicker,  Christian  Brioker  his  sister,  «id  his  cousin  Stephen 
Whatley  and  Hester  his  wife,  equally  to  be  divided  among  them ; "  and  "  it  being 
proved  that  the  [173]  wife  was  only  of  kin  to  the  testator  and  not  the  husband,  the 
Lord  Keeper  was  of  opinion,  that  the  husband  and  wife  should  have  but  one-third 
part ;  and  the  rather  for  that,  he  observed,  the  two  and*  in  this  devise,  viz.,  to  A.  B. 
and  C,  and  W.  his  wife ;  and  though  a  man  may  devise  to  ten  persons,  and  add  an 
amd  betwixt  every  person's  name,  yet  it  is  not.  natural  or  usual  to  add  an  and  till  you 
come  to  the  last  person."  Back  v.  Andrew  (2  Vernon,  120)  is  another  authority  in 
which  the  general  rule  stated  by  Littleton  is  recognised.  No  authorities  are  to  be 
found  tending  to  impugn  this  rule  until  the  modem  cases  of  Paine  v.  Wagner  (12  Sim. 
p.  188)  and  Waarwgtom  v.  Warrin^an  (2  Hare,  54).  The  former  is  perhaps  die- 
tinguidiabie  from  those  already  <ntea  and  from  the  present^  inasmuch  as  the  family 
between  whom  the  question  arose  were  named  and  desoribed  as  "  Mr.  and  MrSb  W. 
and  diildren."  The  Vice-ChanoeUor  says,  "All  parties  who  are  either  named 
described,  are  to  take  as  between  themselves  as  tenants  in  common."  His  Honor 
seems,  too,  to  have  dwelt  on  the  last  circumstance,  and  to  have  considered  himself 
authorised  to  escape  from  the  effect  of  the  rule  by  holding  that  the  parties  were  not 
to  take  as  joint-tenants— a  ground  of  distinction  quite  untenable,  fuid  which  was 
expressly  disclaimed  by  the  Vice-Chancellor  Wigram  in  U^arrington  v.  JVamvagton 
(2  Hare,  54),  which  case  His  Honor  distinguish^  from  those  put  by  Littleton,  in 
this : — that  the  husband  and  wife  were  not  placed  first  in  the  enumeration,  as  is  done 
in  Littleton's  illustrations ;  and  from  Briber  v.  WhatUy^  by  noticing  that  the  word 
and  did  not  there  oooar  before  the  husband's  name,  to  afford  an  indication  of  his  being 
intended  as  die  last  person  in  the  enumeration.  Wbe-||17^ther,  however,  these 
recent  cases  are,  or  are  not  distinguishable  in  their  oircnmatanoes  from  the  older 
aathorities,  it  is  submitted  that  the  general  rule  laid  down  by  Littleton  has  been  long 
established,  and  must  still  be  considered  to  be  the  law. 

Mr.  Ayrton,  for  the  executors. 

Mr.  Doria,  for  the  Defendant  Captain  Gkxrdoii,  contended,  first,  that  the  intention 
of  the  testatrix  was,  that  the  parents  should  take  life  interests,  with  remainder  to  their 
children ;  but  that  if  the  Court  should  not  adopt  this  view,  then,  secondly,  that 
the  parents  were  each  entitled  to  an  equal  share  with  the  children.  In  support 
of  the  former,  he  cited  Morse  v.  Morse  (2  Sim.  485),  and  Jeffery  v.  Honywood 
(4  Madd.  398). 

Mr.  Amphlett»  for  the  Defendant  Mrs.  Gordon.  There  can  be  little  doubt,  that 
in  all  gifts  of  this  kind,  the  real  intention  (though  the  donor  may  have  failed  to 
express  or  intimate  it)  is,  that  the  parents  should  take  for  their  lives,  with  remainder 
to  the  children.  With  respect  to  the  general  rule  to  the  contraiy  supposed  to  have 
been  established  by  WU^s  case,  it  may  oe  remarked,  that  no  question  of  the  kind  was 
really  in  issue,  in  that  case,  and  that  the  rule  as  there  stated  may  consequently  be 
looked  upon  as  a  mere  dictum.  Even  if  it  is  to  be  taken  as  a  rule  where  no  contrai-y 
intention  is  intimated  by  the  testator,  the  present  codicil  does  afford  some  evidence 
of  a  contrary  intention.  Looking  at  the  reasons  assigned  for  the  bequest  in  the  case 
of  Mr.  Atcheson,  it  appears  clear,  that  in  these  legacies  the  father  was  the  primary 
object  of  the  testatrix  s  bounty,  and  that  the  regard  for  the  children  was  simply  [178], 
derivative  from  that  entertained  towards  the  parent.  This  would  lead  to  the 
conclusion,  that  all  the  children  of  the  father  were  meant  to  share  in  the  benefit 
of  his  legaey,  including  those  after  born  as  well  as  those  living  at  the  death 
<rf  the  testatrix  ;  to  accomplish  this,  life  interests  must  be  given  to  the  parents. 

If  the  Court!  should  come  to  a  contrary  oondnsion  on  this  point,  and  hold  that 
the  parents  and  the  children  living  at  the  death  of  the  testatrix  are  to  take  together 
■a  joint-tenants,  then,  notwithstanding  the  rule  laid  down  by  Littieton,  each  of  the 
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parents  is  entitled  to  an  equal  share  with  tiie  ehOdren.  The  propoeition  that  husband 
and  wife  are  to  be  renamed  as  one  ^rson  is  true  for  some  purposes,  such  as  upon 
questions  of  tenure,  wkich  were  principaUy  in  Littleton's  contemplation,  but  it  cannot 
be  considered  true  as  universal  The  case  of  7%«  Attometf-Gtneral  v.  Baahtu  (9  Frioe, 
30,  and  1 1  Piioe,  547)  is  an  instance  to  the  contaru>y.  The  real  question  is,  what 
was  the  intention  (rf  tne  testatrix,  to  be  gathered  from  the  expressions  made  use  <jL 
The  cironmstance  of  the  word  amd  oooarring  before  die  husbanas  name,  the  existenee 
of  which  in  the  case  of  Bridur  v.  Wka^ey^  and  its  omisrion  in  tiie  case  of  Warnn^m 
V.  WarringtotL,  was  relied  on,  as  affording,  in  the  one  case,  a  presumption  duit  he  was 
to  be,  and  in  the  other,  that  he  was  not  to  be  regarded  m  the  liut  person  in  the 
enumeration,  may  have  been  rightly  so  relied  on  in  those  cases,  where  the  husband 
and  wife  oame  Isist  in  the  enumeration.  The  ease  is  entirely  different  where,  as  in 
the  present  instance,  the  husband  and  wife  came  first ;  and  the  question  then  is,  what 
inference  is  to  be  drawn  from  the  insertion  or  omission  of  the  word  "  md  '*  betwem 
the  names  of  the  husband  and  wife.  The  husband  and  [176]  wife  being  first  in  the 
«iumeration  the  case  is  just  reversed,  and  the  interposition  of  the  word  "and" 
between  tihe  husband  and  wife  would  be  the  ground  for  {ffesuming  that  they  were 
nugnrded  as  one  person,  and  the  contoary  inference  is  to  be  drawn  from  its  omisdon. 
"  To  Captain  Sobert  Gord<Hi  and  his  wife  and  his  children "  would  have  been  the 
natural  mode  of  expression,  if  the  testatrix  had  looked  upon  the  husband  and  wife 
as  one  person ;  but  "  To  Captain  Bobwt  Gkndm,  his  wife  and  children,"  shews  that 
the  testatrix  contemplated  them  as  distinct. 
Mr.  Turner,  in  reply. 

Thb  Mastkr  of  the  Bolls  said,  he  must  look  at  the  authorities  before  deciding 
this  case.  From  the  bequest  itself  he  cbuld  collect  nothing  more  thui  an  intenti(» 
that  the  husband,  wife,  and  children  should  all,  in  some  way  ot  other,  derive  a  bmefit 
fn»n  it. 

August  3.  The  Master  of  the  Rolls  [Lord  Langdale].  The  only  intention  of 
the  testatrix  which  is  indicated  by  the  will,  is,  that  a  legacy  of  £3000  should  be  given 
"  to  Captain  Robert  Cordon,  his  wife  and  children."  The  testatrix  has  used  no  words 
from  wnich  it  can  be  discovered,  what,  if  any,  intention  she  had,  with  respect  to  the 
proportions  in  which  the  l^tees  were  to  take  and  enjoy  the  lem^  tiins  given  to 
them  jointly.  Under  such  circumstances,  the  proportion  must  be  aetermined  by  the 
ordinary  rule. of  law  applicable  to  such  cases ;  and  there  being  nothing  to  distingaish 
the  [177]  present  case  from  those  in  which  the  rule  stated  in  Littieton,  and  applied 
in  the  several  cases  cited  at  the  Bar,  was  acted  upon,  I  am  of  opinion  that  the 
l^atees  must  take  in  thirds ;  viz.,  the  husband  and  wife  one,  and  tAc  two  children 
eaob  (tf  them  one. 


[177]   Cazalbt  v.  Smith.   Nov.  20,  1847. 

Legacy  carried  over  to  a  separate  contingent  account,  in  ordw  to  avcnd  the  expense 
of  serving  all  the  parties  mterested. 

In  this  case  a  small  fund  to  which  parties  were  contingently  entitled,  was,  for  the 
purpose  of  saving  the  expense  of  serving  the  petition  for  payment  (when  it  should 
become  payable)  on  different  parties,  earned  over  to  a  contmgent  account,  headed  si 
follows : — "  The  legacy  account  of  Charlotte  Cazalet,  one  of  the  inbnt  children  tit 
Olympia  Cazalet,  on  her  attaining  twenty-one  years,  or  marriage." 

The  legatee  having  attained  twenty-one, 

Mr.  j^nshaw  now  supported  a  petition  for  payment,  and  the  order  was  made 
without  serving  all  the  other  parties.  (Reg.  Lib.  1847,  A.  foL  138.  See  nandki/  t. 
Metcalfe,  9  Beav.  495.) 
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[178]  Hughes  r.  Whbeleb.   Nov.  2,  Dec  3,  8, 1847. 

In  1841  a  Defendant  appeared  by  his  Clerk  and  deaoribed  himself  as  resident  at 
C  After  tile  aboUtion  of  the  office  of  Six  Clerk,  he  stated  no  addreu  for  service, 
as  required  by  the  30th  General  Order  of  October  1842,  and  went  to  America. 
An  application  tiiat  service  of  ^  proceedings  at  C.  should  be  deemed  good  service, 
was  renised. 

The  bill  in  this  case  was  filed  in  1841,  and  one  of  the  Defendants  was  Mr.  John 
Ramsey,  a  solicitor.  He  appeared  on  the  23d  of  July  1841,  in  the  then  usual  form 
hy  his  Six  Clerk,  and  gave  as  his  place  of  residence  No.  2  Christopher  Street, 
flnsbury  Square,  which  was  accordingly  entered  in  the  Six  Clerk's  books.  He  filed 
his  answer  on  the  12th  of  February  1842. 

On  the  28th  of  October  1842  the  office  of  Six  Clerk  was  abolished  (fi  &  6  Vict, 
c.  103) ;  and  by  the  General  Orders  of  the  26th  of  October  1842  provision  was  made 
for  tiie  future  service  of  proceedings  on  parties  and  their  solicitors.  By  the  17  th  of 
such  Orders  (Ordines  Can.  213)  solicitors  are  to  state  their  addresses  for  service 
on  all  pleadings  and  proceedings,  aud  by  the  20th  of  snch  Ordm  {Ibid.  214)  parties 
proceeding  in  person  are  to  do  the  like. 

Kumsey,  not  having  taken  any  proceeding  since  the  orders  of  1842  came  into 
operation,  had  not  stated  any  address  for  service ;  and  it  having  become  necessary 
to  serve  him  with  a  copy  of  a  petition  for  a  receiver,  inciuiry  was  made  after  him, 
and  it  was  found  that  he  was  resident  somewhere  in  America. 

Mr.  F.  T.  White  now  moved  that  service  of  all  proceedings  in  the  suit  affecting 
Bumsey  might,  if  served  [179]  at  2  Christopher  Street,  Finsbury  Square,  be  deemea 
good  service. 

Thv  Mastek  of  the  Roli£  said  he  would  inquire  as  to  the  practice. 
Dee.  3.   Mr.  F.  T.  White  renewed  his  applioation,  and  stated  tiiat  none  of  tiie 
General  Orders  were  applicable  to  this  case.   It  was  sni^rased  that 
Thb  Masisb  of  the  Bolus  had  made  the  order. 
The  re^trar  hesitated  in  drawing  it  up. 

Dee.  8.    Mr.  F.  T.  White  applied  that  the  order  mi^ht  be  drawn  up. 

The  Master  of  the  Rolls  [Lord  Langdale]  said  the  matter  had  been  mis- 
concedved ;  that  there  was  no  reasonable  chance  that  the  proceedings,  if  served  at  the 
place  proposed  would  ever  reach  Bumsey,  and  that  he  could  not  make  the  order.  He 
directed  the  ^tition  for  a  receiTer  to  be  Intiught  on  in  die  absence  of  Bumsey,  who 
was  a  defaulting  bankrupt  trustee. 

This  was  done  accordingly ;  and  upon  the  explanation  in  the  affidavit  as  to  his 
absence,  an  order  for  a  receiver  over  tiie  trust  ^perty  was  made  in  his  absence. 


[180]   Lord  Wellesley  v.  The  Eabl  of  Mornington.    May  6,  1848. 

[S.  a  12  Jnr.  367.    Followed,  Seavjoird  v.  Palerem  [1897],  1  Ch.  650.] 

By  the  terms  of  an  injnnotion  A.  B.  was  restrained,  but  it  did  not  extend  to  "  his 
servants  and  agents."  A  motion  to  commit  his  agent  C.  D.  for  bruch  of  the 
injunction  held  irr^lar ;  but^  Mmblt,  that  he  might  be  proceeded  against  for  "  a 
contempt,"  if  he  knowingly  aided  and  assisted  A  6.  in  breach  of  the  injunction. 

An  injunction  had  been  granted  restraining  the  Earl  of  Mornington  from  cutting 
timber,  &o.,  but  the  terms  of  the  injunetion  did  not  extend  to  his  "  servants  and 
agents." 

Mr.  Boupell  and  Mr.  Heathfield  now  moved  to  commit  Bichard  Batiey,  an  agent 
of  the  earl,  for  a  breach  of  the  injunction. 

UCr.  Willoook,  am/nk,  contended  that  Batiey  not  bung  named  in  the  wiit^  was  not 
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liable  for  the  breach  of  an  injunction  granted  agunst  a  different  person,  and  which 
did  not  extend  to  his  agents. 

Mr.  Roupell,  in  reply,  referred  to  l%e  Imperial  Oas  Light  Company  v.  jOUiHee 
(Younge,  580),  Cdscmu^or  v.  Strode  (1  Sim.  &  St.  381). 

Thx  Mabtkb  of  ths  Bolls  [Lord  Langdide].  You  do  not  ask  to  commit  him 
for  the  contempt,  but  for  the  breach  of  an  injunction  by  which  he  is  not  enjoined. 
I  think  the  oh^ection  fatal  to  this  fonn  of  notice  of  motion ;  but  I  by  no  means  think, 
that  because  Batley  is  not  enjoined  in  his  character  of  servant  and  agent,  he  cannot 
be  punished  for  knowingly  aiding  and  assisting  Lord  Momington  in  doing  that  which 
this  Court  has  expressly  prohibited.   I  must  refuse  this  motion,  but  without  coete. 


[181]  LOBD  WsLLXSLKT  V.  Thb  Earl  OF  MoRNiNGTON.   Jvate  1,  2,  1848. 

[See  previous  case  and  note  thereto.] 

An  injunction  was  granted  against  A.  restraining  him  (but  not  eniressine  his 
servants  and  a^nts)  from  cutting  timber.  B.,  who  was  A.'8  agent,  with  knowledge 
of  the  injunction,  cut  the  timber.  Held,  that  B.  might  be  committed  for  me 
contempt,  though  not  for  breach  of  the  injunction. 

The  Plaintiff,  having  failed  in  his  motion  to  commit  Mr.  Batley  for  a  breach  of 
the  injunction,  which  applied  to  the  earl  only,  and  not  to  his  agents,  now  moved  to 
commit  him  for  the  contempt,  in  being  party  and  privy  to,  and  in  aiding  and  assisting 
the  breach  of  the  injunction,  which  restrained  the  Defendant,  the  Earl  of  Momington, 
from  cutting  timber,  &c.,  Batley  at  the  time  knowing  that  these  acts  were  forbidden. 

It  was  proved  that  Batley,  who  was  the  agent  and  manager  of  the  earl,  from  the 
time  of  granting  the  injunction  in  1846,  had  cut  trees  and  underwood,  and  appro- 
priated the  produce  to  the  purposes  of  the  earl,  and  that  he  had  interfered  in  letting 
the  property  and  taking  fines.  All  these  acts  were  in  breach  of  the  injunction,  and 
some  01  them  had  been  done  after  Batley  had  been  served^  with  dear  and  diatinot 
notice  of  the  terms  of  the  injunction. 

Mr.  Boupell  and  Mr.  Heathfield,  in  support  of  the  motion.  The  fonner  motion 
failed  in  consequence  of  this  technical  objection — that  it  was  to  commit  tor  a  breach 
of  an  injunction  which  accidentally  omitted  the  words  "servants  and  agents."  The 
present  motion  is  in  a  different  form,  and  seeks  to  commit  for  the  eoniempt^  in 
Knowingly  assisting  in  a  breach  of  the  injunction. 

The  Court  will  interfere,  where  a  person,  though  not  enjoined,  wilfully  assists  in 
the  act  forbidden  by  the  [182]  Court  as  in  Leioes  v.  Morgan  (5  Price,  42),  where  after 
an  injunction  granted  against  Morgan  from  recerring  rents,  Lewes,  the  solicitor  of 
Morgan,  with  knowledge  of  the  o^er,  received  them,  an  order  was  made  for  his 
committal  for  the  contempt 

Sc^  where  a  party  assaults  an  officer  of  the  Court  in  the  discharge  of  his  duty ; 
Elliot  T.  Sahnairade  (1  Merivale,  302) ;  or  displaces  a  receiver ;  Brwid  v.  fVidcham 
(4  Sim.  611) ;  or  interferes  with  the  execution  of  its  process ;  Ex  parte  Clarke  (I  Bass. 
&  Myl.  563) ;  or  obstructs  or  interferes  with  the  due  course  of  justice ;  Lechmere 
Charlton's  ease  (2  Myl.  &  Cr.  p.  342),  LUtler  v.  Thomson  (2  Beav.  129);  the  Court 
interferes  and  punishes  for  the  contempt. 

Mr.  Turner,  for  the  trustees,  supported  the  application,  arming  that  it  was 
necessary  to  make  amenable  third  parties  who  were  instrumental  in  committing  acts 
in  breach  of  the  order  and  injunction  of  the  Court,  or  in  obstructing  its  process; 
otherwise  the  judicial  power  of  the  Court  would  be  crippled,  and  its  orders  evaded. 
That  the  Court  did  interfere  in  such  cases,  especially  in  the  instance  of  marriages  of 
vuds,  where  it  committed  all  persons  eoneemedf  whether  resteained  by  injonctirai 
or  not. 

Mr.  Walpole  and  Mr.  Willoock  said,  that  by  thexr  advice  Mr.  Batley  threw 
himself  on  the  favourable  consideration  of  the  Court,  and  reeretted  if  he  had,  throug|h 
error  and  misapprehension,  done  anything  that  might  be  deemed  a  violation  of  we 
order  of  the  Courts  which  [183]  erroneously  considered  appUoahle  to  the  eaji 
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only.  They  nid  that  nothing  had  been  done  sinoe  the  first  mo1a<m,  and  that 
Hr.  Batley  had  already  been  punished  by  having  to  pay  hie  own  coeta  of  the  fcvmer 
motion,  whidi  were  very  oon8iderabl& 

The  IAastkr  of  thk  Aolls.   Does  the  Plaintiff  press  for  a  committal  I 

Bfr.  Bonpell  stated  that  it  was  not  his  desbre  to  press  for  the  committal. 

Thk  Hastir  of  thk  Rolls.  By  the  forbearance  of  the  Plaintiff,  I  am  spared 
the  painful  necessity  of  making  an  order.  If  the  matter  had  been  pressed,  I  should 
hare  found  it  my  duty  to  commit  Mr.  Batley  for  his  contempt  in  intermeddling  with 
these  matters ;  some  of  his  acta  in  contravention  of  the  injunction  are  disdnetiy 
proved,  though  with  respect  to  others  there  may  be  some  shadow  of  doubt. 

Batley,  in  the  position  in  which  he  was,  and  knowing  the  dut^  of  the  Earl  of 
Momington,  ought  to  have  taken  care  not  to  do  any  acts,  in  violation  of  the  order 
of  the  Court.  I  am  ^ad  to  be  relieved  from  the  neeessity  of  ordering  a  committal, 
but  Batley  must  pay  the  costs  of  the  motion. 

A  question  was  raised,  whether  it  was  necessary  to  serve  the  trustees  with  notice 
of  this  application. 

The  Master  of  the  Rolls  [Lord  Langdide]  said  he  thoaght  that  the  trustees 
had  been  properly  made  parties  to  the  application  to  commit. 


By  the  settlement  made  on  the  marriage  of  an  English  lady  with  a  foreigner,  her 
Bank  annuities  were  settled  in  trust  for  her,  her  husband,  and  their  children ;  and 
her  real  estates  were  directed  to  be  sold  and  the  produce  held  on  similar  trusts. 
And  it  was  agreed  between  all  the  parties,  and  the  husband  oorenanted,  that  in  case 
any  real  or  personal  estate  should  vest  in  the  wife,  or  in  him  in  her  right,  he,  as 
far  as  he  lawfully  could,  would,  either  alone  or  in  concurrence  with  his  wife,  settle 
the  same  upon  the  trusts,  and  subject  to  the  powers,  &c.,  therein  expressed  con- 
cerning the  Bank  annuities.  Real  estates  descended  on  the  wife.  The  husband 
and  some  of  the  children  were  aliens.  Held,  that  the  lands  desoended  were  bound 
by  the  covenant,  and  that  they  ought  to  be  and  the  produce  invested  on  the 
same  trusts  as  the  Bank  annuities. 

In  the  month  of  December  1822  a  marriage  was  in  contemplation  between  the 
Defendant,  the  Marquis  (then  the  Comte)  de  Croismar  (a  French  subject,  and  an 
alien  here),  Mid  the  Defendant  his  now  wife,  then  Sophia  Syer,  an  Englishwoman. 
PMviouB  to,  and  in  oonsideration  of  such  oootemplated  marriagei  an  indenture  of 
settlement  was  duly  made  and  executed  by  and  between  Sophia  Syer  of  the  first  part^ 
the  Comte  de  Croismar  <mF  the  second  part,  and  Qwrga  Frederick  Jones,  Charles  Legh 
Hoekins  Master,  and  John  Lloyd  of  the  third  part.  The  settlement  recited,  that 
Miss  Syer  was  entitled  to  £1657,  18s.  (being  a  moiety  of  £3316,  168.  3  per  cent, 
coiisolidated  Bank  annuities)  standing  in  the  names  ,of  Dame  Mary  Anne  Syer, 
Barne  Bame,  and  John  Syer,  in  the  books  of  the  Bank  of  England,  and  also  to 
£3146,  iTs.  7d.  (being  one  moiety  of  £6293,  16s.  2d.  New  4  per  cent.  Bank  annuities, 
standing  in  the  name  of  John  Syer  alone,  in  the  same  boou)  \  and  that  under  two 
appointments  therein  mentioned  Miss  Syer  wouk),  immediately  on  the  decease  of  her 
mother,  be  entitled  to  the  sum  of  £2031,  6s.  (being  one  moiety  of  £4062,  10s.  3  per 
cent,  consolidated  Bank  annuities,  standing  in  the  names  of  Lewis  GMhrane  and 
Robert  Richards,  in  ^e  sud  books) ;  tiao  to  £3006,  6s.  lid.  (being  one  moiety  <A 
£6012, 13s.  lOd.  3  per  cent  Reduced  Buik  uinuitin,  stauding  in  the  names  of;  Lewis 
Cochrane  and  Robert  Richards  in  the  same  books) ;  and  [lo61  also  to  the  sum  of 
£896,  6s.  8d.  (being  one  moiety  of  the  snm  of  £1790,  lis.  6d.  like  annuities,  standing 
in  the  names  of  John  Syer  and  Barne  Barne  in  the  same  books) :  and  that  it  was 
ureed,  that  all  the  Bank  annuities  to  which  Miss  Syer  was,  or  would  be  entitled, 
should  be  assigned  by  her  to  the  persons  named  as  parties  to  the  settlement  of  tiie 


[184  Master  v.  Db  Croisiiax.  Nob.  16,  17, 1847 ;  Jvme  12, 1848. 
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tJiird  part,  subject  to  the  trusts  therein  mentioned.  And  it  -was  further  recited,  that 
by  the  indeatures  therein  mentioned,  certain  freehold  and  leasehold  hereditaments 
had  been  conveyed  and  assigned  to  the  trustees,  for  the  use  of  Miss  Syer  until  the 
marris^e,  and  afterwards  in  trust  for  sale,  and  upon  trust  that  the  trustees  should 
hold  the  surplus  money  to  arise  from  the  sale  upon  the  trusts  thereof  declared  in  the 
settlement.  And  farther  reciting,  that  by  certain  indentures,  the  estates  therein 
mentioned  had  been  oonv^ed  to  the  uses  to  which  the  same  before  stood  limited, 
un^  the  said  marriage  slurald  be  solemnised,  and  afterwards,  to  the  oae  of 
trustees  of  the  settlement  on  trust  for  sale,  and  upon  tanub,  to  invest  the  residue  or 
surplus  of  die  purchase-money  on  (Government  or  real  securities  and  pay  the  interest 
thereof  to  the  mother  of  Miss  Syer  for  her  life,  and  after  her  de«th  to  hold  tiie 
principal,  upoa  the  trusts  of  the  settlement. 

It  was  then  witnessed,  that  in  pursuance  of  the  agreement,  and  for  the  considera- 
tions therein  mentioned,  Miss  Syer  assigned  the  several  stocks  and  funds  to  which 
she  was  entitled  in  possession,  and  also  the  several  stocks  and  funds  to  which  she 
was  entitled  in  remainder  expectant  as  aforesaid,  upon  trust,  as  to  the  funds  to 
which  she  was  entitled  in  possession,  after  the  marriage,  to  raise  £150  for  the  Comte 
de  Croismar,  and  subject  thereto,  during  the  joint  lives  of  ^e  husband  and  wife,  to 
pay  to  the  husband  the  dividends  of  [Iw]  one  moiety  of  the  funds,  and  to  receive 
the  dividends  of  the  otiier  half  for  the  sole  and  sepuate  use  of  the  wife^  without 
power  of  anticipation.  And  after  the  decease  of  either  of  them,  to  pay  the  dividends 
of  the  whole  to  tiie  survivor ;  and  aftw  the  decease  of  the  survivor,  in  trust  for  the 
issue  of  the  marriage,  either  according  to,  or  in  default  of  ^pointment,  as  in  tiie 
settlement  stated.  And  as  to  the  funds  or  stocks  to  which  Miss  Syer  was  entitled 
in  reversion  or  remainder,  the  trustees,  after  the  death  of  the  prior  tenant  for  life, 
and  except  as  to  the  £150  to  be  raised  for  the  husband,  were  to  stand  possessed 
thereof,  in  trust  for  the  husband  and  wife,  and  the  survivor  of  them  for  life ;  and 
after  the  decease  of  the  survivor,  upon  the  same  and  the  like  trusts  for  the  benefit 
of  the  issue,  if  any,  of  the  marriage,  as  were  before  declared  concerning  the  other 
funds  for  the  benefit  of  the  same  issue ;  and  in  case  of  the  failure  or  determination 
of  those  trusts,  then  on  the  other  trusts  in  the  settiement  particulariy  mmtioned. 

The  indenture  next  proceeded  to  declare  tiie  tmsts  respecting  the  monies  to 
arise  from  the  sale  of  the  two  oUsses  of  real  estate  conveyed  to  the  tirusteea ;  and 
tiie  busts  declared  as  to  the  money  to  arise  fnnn  the  sale  of  tiie  hereditaments  to 
which  Miss  Syer  was  entitled  in  possession,  were  declared  with  reference  to  the 
trusts  on  which  the  stocks  to  which  she  was  entitled  in  possession  were  to  be  held, 
and  the  trusts  of  the  money  to  arise  from  the  sale  of  the  hereditaments  in  which  her 
interest  was  reversionary,  were  declared  with  reference  to  the  trusts  on  which  the 
stocks  to  which  she  was  entitled  in  reversion  were  to  be  held.  The  settiement  oon- 
tained  a  power  to  change  tiie  trustees,  and  some  usual  covenants,  and  so  far  no 
diflkulty  appeared  to  have  [187]  arisen  upon  its  oonstinu^m,  and  no  qnestitm  was 
now  made. 

But,  at  the  end  of  tiie  settlonent^  there  was  tiiis  clause:  "And  lastiy,  it  is 
hereb^r  declared  and  agreed  by  and  between  all  the  said  parties  to  tiieae  presMita,  to 
be  tiieir  true  intent  and  meaning  and  in  particular  tiie  said  Ghories  Lonis  Comte  de 
Croismar  doth  hereby,  fm  himself,  his  heura,  executors,  and  admini8trat(»«,  covenant, 
promise,  and  agree  to  and  with  the  said  tiustees  [naming  them],  their  executors  and 
administrators,  that  in  case  the  said  intended  marriage  sball  be  solemnised,  and  any 
property,  real,  personal  or  mixed,  shall,  at  any  time  during  the  said  intended  cover- 
ture, be  ^ven,  devised,  or  bequeathed,  or  in  any  manner  howsoever  vest  in  the 
Bud  Sophia  Syer,  or  in  his  own  right  as  her  husband,  then  and  in  such  case,  he  the 
said  Comte  de  Croismar,  as  far  as  he  lawfully  may  or  can,  shall  and  will,  either  alone 
or  in  concurrence  with  the  said  Sophia  Syer,  his  intended  wife,  and  at  tiie  costs  and 
charges  of  such  property,  do  all  such  acts  whatsoever,  as  shall  be  necessary  or  proper 
for  settiing  the  same  property,  for  all  the  estate  and  interest  of  the  said  Sophia  Syer 
or  of  the  said  Charles  Louis  Comte  de  Croismar,  as  her  husband,  upon  and  for  tiie 
tnuto,  intents  and  purposes^  and  under  and  subject  to  the  powws,  provisions,  declaro- 
tiona  and  agreements  nerranbefore  expressed  sjid  declared  or  referred  to,  ooncerning 
the  reversionary  Bonk  annuities  hereby  assigned  or  intended  so  to  be,  or  audi  w  so 
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many  of  them,  as,  for  the  time  being,  ahall  be  sabeuting  nndetermined  or  capable 
of  taking  effect^  and  so  far  ai  the  nature  of  the  property  and  the  rales  of  law  or 
equity  will  permit." 

The  marriage  took  effect,  and  there  were  iasue  o£  the  mairiage  nx  children,  at 
whom  the  eldeet  had  at{188}-tained  the  age  of  twenty-one  vean.  Hie  two  elder 
ehildren  were  boni  in  France  uid  were  aliens,  Ae  others  were  bora  in  Enghmd,  and 
were  English  subjects.    The  youngest  was  dead. 

In  the  year  1836  the  marquise,  upon  the  death  of  her  ancle  without  issue, 
became  entitled  to  certain  real  estate,  under  an  ultimate  remainder  in  a  settlement. 
In  the  year  1843  she  became  entitled  to  certain  other  real  estates  as  the  heiress  of 
her  sister. 

This  bill  was  filed  by  a  trustee  of  the  settlement,  to  have  it  declared  that  these 
real  estates  were  subject  to  the  txttsts  of  the  settlement,  and  to  have  them  settled 
accordingly.  Certain  inquiries  having  been  directed  before  the  Master  and  being 
completed,  the  cause  now  came  on  to  be  heard. 

Mr.  Malins  and  Mr.  Heieham,  for  the  trasteee,  stated  the  case^  but  the  parties 
interested  being  beftve  the  Court,  they  were  {nvcluded  arguing  it 

Mr.  Boapelf  and  Mr.  John  Baily,  for  tiie  children  bom  in  England,  contended, 
diat  the  property  was  within  the  covenant  and  bound  by  it ;  for  it  expressed  Uie 
agreement  not  only  of  the  husband,  but  of  all  the  parties  to  the  settlement.  That 
tne  husband,  an  ^ien,  could  take  nothing  by  operation  of  law ;  Cahin's  case  {7  Rep. 
17a.);  but  that  he  was  able  and  bound  to  concur  with  his  wife,  under  tte  3  &  4  W.  4, 
c.  74,  s.  78,  in  giving  effect  to  the  covenant. 

Mr.  Temple  and  Mr.  Gaselee,  for  the  children  bom  abroad,  argued,  that  upon 
the  real  intention  of  the  [1891  parties,  these  real  estates  ought  to  be  sold,  and  the 
purchase-money  invested,  WulMms  v.  Carter  (2  Sug.  Pow.  (6th  edit.),  485,  and 
Af^ndiz,  635) ;  that  thereby  a  forfeiture  which  could  never  have  been  contemplated 
by  the  psjties,  would  be  avoided,  and  all  the  cm/uu  que  irud  enabled  to  take  and 
enjoy  the  bene6ts  intended  for  them  by  the  settlement;  Du  SovrmsUit  t.  SAeUon 
(1  Beav.  79,  and  4  MyL  &  Cr.  52fi). 

Mr.  TinoOT,  Mr.  Kinderaley,  and  Mr.  Lewin,  for  La  Marquise  de  Oroismar, 
argued ;  1st.  That  the  real  estate  in  question  did  not  fall  within  the  covenant,  which 
created  an  obligation  on  the  husband  only,  and  not  on  the  wife ;  and,  that  the 
husband  being  ui  alien,  took  no  interest  in  the  real  estate,  and  was  unable  to  convey 
anything ;  Co.  Litt.  42  b. 

2dly.  That  if  the  property  were  bound  by  the  covenant,  still  that  it  would  not  be 
enforced,  seeing  that  the  effect  would  be  to  cause  a  partial  forfeiture.  That  this  Court 
will  not  decree  an  unreasonable  agreement  (Anon.  2  Ca.  Ch.  17),  nor  enfwce  a 
contract  "  highly  unreasonable,"  Costipan  v.  Hastier  (2  Scb.  &  Lef.  160),  or  which 
would  "  operate  a  considerable  hardship,"  Howell  v.  George  (1  Madd.  1) ;  nor  compel 
a  hiuband  to  make  his  wife  join.  That  the  Court  could  not  give  effect  to  the  settle- 
ment in  favour  of  ^iens,  and  would  not  qwoificall^  perform  marriage  articles  paitiallr ; 
Cformg  v.  Nash  (3  AUk.  186) ;  nor  interfere  with  or  alter  the  legal  effect  of  the 
covenant;  Audm  v,  Taylmr  (I  Eden,  361,  and  1  Ambl.  376);  Douglas  v.  Congreoe 
(I  Beav.  59). 

[190]  lliat  there  was  no  power  of  sale  of  the  property  contained  in  the  settlement, 
and  no  equity  in  favour  of  the  Crown  to  have  it  converted,  Bwrgets  v.  Wheaie 
(1  Eden,  177);  and  that  if  the  alien  could  take  nothing,  the  Crown,  who  claimed 
trough  the  ^ien,  was  entitled  to  no  more,  Bvmey  v.  Macdonald  (15  Sim.  6). 

9^.  Turner  and  Mr.  Shebbeare,  for  the  Marquis  de  Croismar. 

Mr.  Spurrier,  for  Lady  Syer. 

Mr.  E^msley,  for  Jones,  a  tarustee. 

Mr.  Wray,  for  the  Crown. 

Mr.  Boupell,  in  reply. 

Thb  Mabikb  of  thb  Boua  reserved  hisjudgment. 

Jmu  12.  Thi  Master  of  the  Rolls  [Lord  Langdale].  The  principal  question 
in  the  cause  is,  whether  these  subsequentlv  acquired  real  estates  are  subject  to  the 
covenant  contained  in  the  settlement,  and  supposing  it  to  be  so,  it  is  further  made  a 
question,  whether,  with  respect  to  that  real  estate,  the  trusts  of  the  settlement  can  or 
ought  to  be  executed,  and  if  so,  whether  the  estates  ought  to  be  sold. 
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The  deed  having  made  distinct  provisiona  as  to  what  was  to  be  done  with  the 
stock  to  which  the  lady  was  entitled  in  possession  or  reversion,  and  having  directed 
[1911  that  all  the  land  to  which  she  was  entitled  either  ia  possession  or  in  reversion 
should  be  sold,  and  that  the  money  to  arise  from  the  sales  should  be  invested  on 
distiDOt  trusts,  which  are  capable  of  being  executed  for  the  benefit  of  aliens,  proceeds, 
at  last,  to  make  provision  for  any  property,  real,  personal  or  mixed,  which  the  Isdy 
might  acquire  during  the  coverture,  and  tJus  is  done,  or  intended  to  be  done,  under 
^e  form  of  a  deoUration  or  agreement  by  and  between  all  die  parties  to  the  deed. 
Something  which  (if  we  can)  we  are  to  discover  frran  the  claose,  was  declared  to  be 
^eir  true  int«it  and  meaning,  and  resorting  to  the  words  at  the  and  of  the  clause,  it 
appears  to  have  been  their  true  intent  and  meaning,  that  the  subsequently  acquired 
property,  real,  personal  or  mixed,  should  be  settled,  upon  and  for  the  trusts,  intents 
and  purposes,  and  under  and  subject  to  the  powers,  provisions,  declarations  and 
agreements,  before  declared  or  referred  to  concerning  the  reversionary  Bank  annuities 
thereby  assigned  or  intended  so  to  be,  so  far  as  ^e  nature  of  the  property  and  tAe 
rules  of  law  would  permit 

Now  land,  the  property  which  has  become  vested  in  the  wife  since  the  marriage, 
cannot  be  settled  in  specie,  according  to  the  trusts  upon  which  the  reversionary  Bfutk 
annuities  are  settled,  without  some  of  the  persons  who  were  intended  to  have  the 
benefit  of  the  trusta  (who  are  aliens)  being  deprived,  or  exposed  to  the  perils  of  being 
deprived  (4  that  benefit. 

It  was  argued  tJiat  this  Court  would  not  enforce  such  a  settlement,'  and  that 
because  some  of  the  intended  objects  could  not,  or  might  not  have  the  benefit  of  the 
security  intended  for  all,  the  benefit  should  not  be  given  even  to  thoaei  to  whose 
enjoyment  of  it  no  obstacle  was  interposed. 

[192]  It  does  not  appear  to  me  that  there  is  much  weight  in  this  argument ;  but 
it  is  clear,  that  the  benefit  cannot  be  secured  for  all,  unless  the  land  be  sold,  cou- 
veited  into  money,  and  invested  in  that  form  which  was  directed  as  to  the  lands  to 
which  the  lady  was  entitled  in  remainder.  And  considering  the  position  of  the 
parties,  and  the  conset^uences  which  might  follow  from  the  alienage  of  the  husband 
(the  fe^er  of  the  &mily  contemplated  as  the  issue  to  be  bom  of  the  marriage),  and 
connecting  this  clause  with  the  other  parts  of  the  settlement,  it  appears  to  me,  that 
it  must  have  been  Uie  true  intent  and  meuaing  of  the  parties,  tut  subsequently 
acquired  land  should  be  sold,  in  order  that  the  money  to  anse  from  the  sale  might  be 
securely  invested  tor  the  benefit  of  all  the  persons  for  whom  it  was  inteoded  to 
provide  by  the  settlement,  in  a  manner  consistent  with  the  law. 

One  argument  was,  that  the  covenant  specially  regarded  acts  to  be  done  by  the 
husband,  and  was  framed  upon  the  notion,  that  possibly  the  husband  might  become 
naturalised  by  Act  of  Parliament,  which  he  never  did ;  and  that  being  an  alien,  and 
the  covenant  relating  only  to  his  acts,  it  is  inoperative,  or,  at  least,  such  that  this 
Court  will  not  compel  the  performance  of  it*  even  so  far  as  it  might  be  performed 
consistently  with  Uie  intention. 

It  is  said  that  this  can  be  considered  only  as  a  direction  to  settle  real  estates  on 
the  trusts  on  which  personal  estate  had  been  before  directed  to  be  held ;  that  it  is  no 
trust  to  sell  or  convert,  and  gives  no  power  to  sell  uid  convert ;  and  that  the  Court 
is  not  entitied  to  treat  the  clause  as  executory,  and  mould  it  in  such  a  manner  as  to 
effectuate  the  supposed  intention. 

[193]  Upon  the  best  consideration  I  have  been  able  to  give  to  the  case,  I  cannot 
view  it  in  that  light;  this  is  not  the  case  of  a  bare  covenant,  imposing  a  particular 
obli^tion,  upon  one  party,  without  reference  to  the  common  interest  to  which  several 
parties  had  declared  their  agreement.  They  had  a  common  object  to  effectuate,  in 
which  all  were  intended  to  concur ;  and,  with  a  view  to  secure  .that  common  object, 
it  was  provided,  that  one  party  should  do  certain  things ;  and  it  is  admitted  that  the 
performance  of  that  particular  obligation,  taken  literally  and  by  itself,  would  not 
secure  that  common  object  Is  this  Court  compelled  to  allow  the  common  object  to 
be  defeated  or  to  fail,  because  of  the  insufficiency  of  the  means  vhioh  are  specially 
designated,  or  ought  it  not  rather  to  im^y,  that  all  lawful  means  or  steps,  necessuy 
for  the  complete  accomplishment  of  the  common  object  were  intended  to  be  done  or 
taken  by  all  parties  to  the  deed  Y  With  reference  to  the  situation  of  the  parties,  and 
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considering  the  intention  to  be  such  as  I  have  stated,  the  clause  is,  undoubtedly,  very 
imperfect  and  inaccun^  and  such  as  cannot  be  carried  into  execntioD,  if  we  sire 
«ffeot  to  the  bare  meaning  of  the  words  in  which  it  is  expressed,  witiiout  regard  to 
the  implications  which  result  from  the  context,  and  a  ofmaderadon  of  Uie  scope  and 
affect  of  the  whole  installment. 

The  case  is,  therefore,  unavoidably  attended  with  considerable  doubt  and  difficulty ; 
Imt  it  appears  to  me,  that  the  covenant,  or  rather  the  clanse  in  which  the  coTenant  is 
contained,  most  be  considered  as  executory.  I  cannot  consider  it  to  be  exclusively 
applicable  to  property  over  which  the  buslMind  had  power  jw'«  maritL 

[194]  According  to  the  generality  of  the  description  it  appears  to  me  to  comprise 
all  property,  real,  personal  and  mixed,  which  might  become  vested  in  the  wife,  and 
might,  by  any  lawful  means,  be  conveyed  or  transferred  to  the  trustees  for  the 
benefit  of  all  the  objects  of  the  settlement  Any  other  construction  would,  as  it 
appears  to  me,  unnecessarily  defeat  the  intention  of  the  parties,  and  render  the  clause 
in  question  inoperative. 

Declare  that  the  lands  which  have  become  vested  in  the  wife  during  the  coverture, 
are  sabject  to  and  bound  by  the  agreement  and  oovenant  contained  in  the  hut  clause 
of  the  settlement,  and  in  order  to  the  due  performance  of  the  said  agreement, 
and  according  to  the  true  intent  and  meaning  of  the  parties,  the  said  lands  ought  to 
be  sold,  and  the  surplus  of  the  monies  to  arise  from  the  sale,  after  paying  costs,  &c., 
ought  to  be  invested  in  the  nuaes  of  the  trustees,  on  such  and  the  same  trusts,  as  in 
tiie  settlement  are  declared  respecting  the  reversionary  stock,  &o. 


A  bill  sought,  as  against  the  stockbrokers,  a  discovery  of  certain  sales  of  stocks  and 
sharea  The  Doendants,  by  their  answer,  stated  that  some  of  them  were  illegal 
time  bargains,  and  refused  to  give  a  discovery  of  any  of  tiie  transactions.  Held, 
^at  they  were  bonnd  to  answer  as  to  the  legal  matters. 

A  Defendant  submitting  to  answer  cannot  avail  himself  of  the  38th  Order  of  August 
1841,  and  decline  to  answer  part  of  the  bill,  on  the  ground  that  the  bill  is  wholly 
demurrable. 

This  case  came  before  ihe  Court  on  e^raeptions  to  the  Blaster's  report,  finding  the 
I>efendantB'  answer  insuflSoient. 

ri90]  The  Plaintiff  stated,  that  in  1841  he  had  employed  the  Defendants  ae  his 
stockbroKers ;  and  had  recommended  them  extensively  to  persons  of  wealth  and 
respectability,  and  that,  in  1843,  they  agreed  to  allow  him  an  interest  on  the  amount 
of  commissions  payable  for  business  obtained  through  his  recommendation.  The 
agreement  was  stated  by  the  bill  in  the  following  terms : — 

"That  after  some  discussion  between  the  Defendants  and  the  Plaintifi',  it  waa 
finally  arranged  and  agreed  between  them  (at  and  during  such  personal  interview  as 
last  aforesaia),  that  the  Plaintiff  would  continne  to  employ  the  Defendants  as  his 
brokers,  in  manner  aforesaid,  and  would  endeavour  to  procure  additional  customers 
for  t^e  said  Defendants'  firm,  from  among  his  commercial  friends  and  connections ; 
and  that  the  said  Defendants  would  pay  to  the  Plaintiff,  or  allow  him  in  account^  one- 
third  of  all  commissions  received  by  them  on  business,  obtained  or  transacted  by  the 
Defendants  or  their  firm  through  the  Plaintiff's  means  or  recommendation." 

The  bill  alleged  that  this  agreement  was  to  be  retroapeotive. 

The  bill  claimed  a  considerable  sum  by  virtue  of  the  agreement ;  and  it  contained 
the  following  charge: — That  the  amount  of  commissions  received  by  the  Defendants, 
upon  business  obtained  and  transacted  by  thom  through  the  Plaintiff's  means  and 
introduction,  including  the  amount  of  commission  charged  in  the  first  instance  by  the 
aaid  Defendants  to  the  Plaintiff  on  his  ownlHisiness,  of  which  the  Plaintiff  waa  entitled 
to  a  ntum  of  one-Uiird,  under  t^e  temu  of  the  said  agreement  exceeded  in  the 
whole  the  sum  of  £6500.  n.9Q  And  in  particular,  and  as  some  evidence  thereof, 
the  Plaintiff  chuged,  that  the  amount  of  commissions  charged  to  die  Haintiff  by  the 
Defendants,  and  duly  accounted  for  by  him  to  Uiem,  in  respect  of  buaineag  of  his 
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own,  to  which  the  terms  of  the  agreement  applied,  exceeded  the  sum  of  £2000 ;  that 
the  amount  of  commissioos  received  by  the  Defendants  on  busineas  transacted  by 
them  for  Messrs.  Davies  &  Co.,  through  the  recommendation  of  die  PUuntif^  uid  to 
which  the  terms  of  the  agreement  applied,  exceeded  the  sun  ol  £3000.  The 
proceeded  to  enumerate  the  commission  received  from  five  o^er  perwHU  reoommraded 
by  the  Plaintiff. 

The  bill  proceeded  to  interrogate  the  Defendants  on  these  ohai;ge8,  in  the  nsosl 
strict  form,  and  asked  them  to  set  forth  a  full  account  of  their  dediogs  in  respect 
of  those  matters  :  "  and  in  particular  in  respect  of  the  sale  and  purchase  of  shares  and 
stock,  and  to  settorth  the  number,  nature,  amount  and  respective  dates  of  the  several 
sales  and  purchases  of  shares,  scrip  and  stock  of  all  kinds,  effected  or  transacted," 
with  the  amount  of  commissioDS,  &c. ;  and  a  list  of  the  persons  whoee  business  had 
been  obtained  by  the  Plaintiff's  means,  and  an  account  of  Uie  deaUnga,  and  a  schedule 
of  papers  relating  to  the  matters  aforesaid. 

The  bill  prayed  an  account  on  the  footing  of  the  alleged  agreement. 

The  Defendants  put  in  a  long  answer,  whereby  they  denied  the  a^reement^  and 
stated  the  losses  they  had  sustained  in  their  dealings  with  the  Plaintiff  and  his 
friends,  and  that  such  dealings  were  partly  real  sales  and  partly  fictitious  sales  w 
time  bargains  of  stock.  They  set  up  uid  insisted  on  tba  Statute  of  Frauds,  whidi 
enacts  that  no  aotion  shall  be  brought  upon  [197]  any  agreement,  which  is  not  to  be 
performed  within  one  year,  unless  tiie  agreement  shall  be  in  writing,  &c. 

They  insisted  that  the  bill  was  demurrable,  and  submitted,  ^t  they  were  not 
bound  to  answer  any  of  the  matters,  and,  in  particular,  they  declined  to  discover  the 
matters  enquired  after  by  the  20th  and  22d  interrogatories  (being  those  above  shortly 
set  out  as  to  the  dealings  and  papers). 

The  answer  concluded  as  follows ; — "  And  these  Defendants  further  say,  that  the 
sales  and  purchases  so  as  aforesaid  effected  by  them  as  such  brokers  as  aforesaid,  on 
the  share  and  money  markets,  on  account  of  the  Phuntiff  and  several  other  persons 
introduced  to  the  Defendants  by  the  Plaintiff,  consist  (among  other  things)  of  sales 
and  purchases  of  the  public  stocks  and  securities  of  this  country^  of  or  to  wbidi 
stocks  and  seooritiea  the  Plaintiff  and  the  said  other  prawns  were  not  actually 
possessed  or  entitled,  in  his  or  their  own  right,  or  in  his  or  their  own  name  or  names, 
or  in  the  name  or  names  of  a  tirustee  or  trustees  to  his  or  their  use,  at  the  respective 
times  when  such  sales  and  purchases  were  effected  by  the  Defendants  on  their 
respective  accounts ;  and  that  the  discovery  of  the  several  matters  and  thioga 
enquired  after  by  the  interrogatories  in  the  bill  numbered  respectively  20  and  22, 
and  of  other  the  matters  and  things  enquired  after  by  the  bill,  which  have  not  been 
answered  by  these  Defendants,  would  subject  the  Defendants  to  the  penallaes 
imposed  by  an  Act  of  the  7th  George  the  Second  (cap.  8),  intituled  'An  Act  to 
Prevent  the  infamous  Practice  of  Stock-jobbing.'  And,  therefore,  the  Defendants 
further  submit,  that  they  were  not  bound  and  oug^t  not  to  be  coiiq)elled  to  answer 
such  last-meationed  matters  uid  thin^" 

[198]  The  Plaintiff  took  exceptions  to  this  answer,  which  were  allowed  the 
Master,  and  were  now  brooght  before  tiie  Court  hy  way  of  appeal. 

Mr.  Temple  ud  Mr.  A.  J.  Lewis,  for  the  Defendants,  in  support  of  the  exceptions 
to  the  Master's  report.  First,  the  Sieged  contract  is  not  to  be  performed  within  b 
year,  and  is  not  in  writing  or  signed  by  the  party  to  be  charged.  The  Statute  of 
Frauds  (29  Car.  2,  c.  3)  is,  therefore,  applicable  ;  Boyddl  v.  I>nmmumd{\  \  East,  142) ; 
and  the  bill  is  demurrable ;  consequently  the  Defendants  may  avail  themselves  of  the 
38th  General  Order  of  August  1841  (Ordines  Can.  176),  and  decline  answering. 

Secondly,  under  the  Stock  Jobbing  Act  the  Defendants  may  be  liable  to  penalties ; 
they  are  not,  therefore,  bound  to  answer  the  interrogatories ;  Bi^lode  v.  jmeAonim 
(U  Ves.  373). 

Thirdly,  this  is,  in  substance,  a  bill  for  specific  performance ;  and  this  Court  will 
not  compel  a  speoifio  performance,  unless  it  can  execute  the  whole  contract  spedfically 
agreed  upon ;  ffsnuu  v.  Edwards  (2  Dr.  &  War.  80).  Here,  aa  it  cuinot  exeoute  the 
ilTeml  portitm,  the  whole  ftdla. 

Mr.  Turner  uid  Mr.  M.  A.  Shee,  cantrti.  The  bill  is  not  demurrable,  if  it  be,  the 
Defendants  ought  to  have  demurred,  and  as  they  have  submitted  to  answer,  they  must 
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mnswer  fnlly.  Th«  S8th  G«nerftl  Order  will  not  aid  them  if  the  bill  be  generally 
demnrrable :  tiiat,  alter  some  previous  otmffiot  of  deeisions,  has  oov  been  settled  by 
the  Lord  ChaDeellor.(l)  If  the  bill  be  not  [199]  demnrrable,  the  Defendants  onght 
to  have  pleaded  the  statntes.  The  IWendants  say  that  some  of  the  transaotions  are 
legal,  and  others  are  contrary  to  the  Stock  Jobbing  Act ;  but  they  are  not  inseparably 
oonnected.  as  in  7^  Earl  of  Lichjield  v.  Bond  (6  Bear.  88).  The  Defendants  are, 
therefore,  bound  to  answer  those  matters  which  are  not  within  the  Stock  Jobbing 
Act.  This  bill  is  not  a  Inll  for  specific  performance,  but  a  simile  bill  for  an  aocount. 
Thev  cited  Gnen  v.  Wwimj\  Simons,  404), 

Mr.  Temple,  in  reply.  The  Defradants  could  not  ^ead,  for  the  bill  is  demurrable, 
and  on  that  ground  a  plea  to  it  weiidd  be  oremiled ;  B^SBimg  v.  FHif^  (1  Madd.  230), 
Atdrvm  (2  Madd.  6). 

Thx  Mastkb  of  thi  Bozxb  [Lord  Lansdale].  I  do  not  intend  to  part  with  this 
case,  until  I  hare  seen  what  took  phwe  in  toe  case  before  the  Lord  Chancellor. 

The  Defendants  insist  tluvt  when  some  of  the  matters  are  lawful,  and  part 
unlawful,  they  can  refuse  to  answer  the  whole,  on  the  allegadon  tiiat  some  parts  are 
unlawful.    I  am  of  opinion  that  they  cannot. 

The  Plaintiff  calls  on  the  Defendants  to  answer  a  number  of  things,  apparently 
lawful,  which  he  has  not  distinguished :  the  Defendants  sav,  some  are  unlawful, 
£200]  and  we  cannot  answer  with  safetnr.  Whatever  hardship  may  be  imposed 
on  ue  Defendants  to  distinguish  them,  I  think  they  are  bound  to  do  so,  because 
they  it  is  who  state  the  ill^;ali^  <mE  some  of  the  transactions,  and  ask  to 
exonerate  tiiemselves  from  discovery.  I  think,  therefore,  that  this  cannot  be 
maintained. 

The  other  question  dej^ends  <m  the  decision  of  the  L«d  Chaneellor  on  the  Gleneral 
Order;  and  when  there  is  such  authority  deciding  that  a  Defendant  may  by  his 
answer  protect  himself  from  answering  a  mil,  in  the  same  war  as  if  he  had  demurred 
to  the  whole  bill  at  first,  I  ought  not  to  act  against  it  until  I  have  seen  the  Lord 
CThancellor's  judgment 

I  cannot  say  that  I  approve  of  this  sort  of  agreement ;  but,  after  what  has  been 
done  in  the  cases  of  sales  of  recommendation  of  the  practice  of  medical  men, 
attomies,  dentists  and  others,  I  cannot  say  that  this  Court  will  not  sustain  this 
agreement ;  nor  am  I  prepared  to  pronounce  that  the  sale  of  sudi  a  reoommendation 
may  not  be  legal,  however  little  to  be  appUtnded. 

On  a  subsequent  day,  Ths  Master  ot  the  Bolls  orerraled  tiie  exceptions  to 
the  Master's  report 


[201]    SiDKRFZELD  V.  THATCHER.    Jfoy  5,  1848. 

Writs  of  attachment  for  want  of  answer,  though  regularly  issued,  discharged,  and 
time  given  the  Defendants  to  answer  on  payment  of  costs,  the  Defendants  having 
had  reasonable  grounds  for  thinking  that  an  answer  would  not  be  required  witfr 

out  previous  intimation. 

The  bill  was  filed  for  the  purpose  of  winding  np  a  partnership,  and  upon  a  motion 
for  a  reodver,  the  parties  consented  to  a  refer^ice  to  the  Master  to  wind  up  the 
conoem.  While  the  matter  was  inoceeding  before  the  Master,  the  Defendants 
ThatchOT  and  Yates,  supposing  that  an  answer  would  not  be  required  from  them, 
allowed  the  time  for  answering  to  expire,  when,  without  any  notice,  writs  of  attach- 
ment were  sealed  against  them,  and  on  an  attendance  before  the  Master  a  Co<lefen- 
dant  objected  that  these  two  Defendants  could  not  be  heard,  being  in  contempt  The 
objection,  being  supported  by  the  Plaintiff,  was  allowed. 

(1)  See  Tipping  v.  Clarke,  2  Hare,  383;  BrokR  v.  Drafcf,  Jb.  647;  FaxriharM  v. 
Westoi^  3  Hare,  387 ;  Kayt  v.  JToW.  4  Hare,  127,  283 ;  Molesworth  v.  Howard,  2  Colly. 
146  j  BaddeUy  v.  CWwen,  lb.  151;  Matm  v.  Wakmmt  15  Simons,  374;  S.  C. 
2  Phillips,  516. 
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Mr.  Boapell  iuul  Mr.  Malins  now  mored  to  disduuse  the  attachn^oite,  on  the 
ground  that  they  had  iasued  contruy  to  good  faith,  "iniey  argued,  that  thooj^  a 
party  might,  in  point  of  practioe,  be  strictly  regular,  yet  t^e  Courts  would  not  allow 
their  power  or  process  to  be  used  oppressively,  or  for  purposes  not  strictly  legitimate, 
as  where  a  fiat  in  bankruptcy  issued  for  the  purpose  of  effecting  a  diuolution  of  a 
partnership,  or  contrary  to  good  futfa,  or  to  create  a  forfeiture  of  a  lease,  the  Court 
•  would  annul  it.  That  if  the  Defendants  had  been  asked  for  an  answer,  or  had 
received  notice  of  the  intention  of  issuing  attachments,  they  would  have  obtained 
time  from  the  Master. 

Mr.  Turner  and  Mr.  Cankrien,  for  the  Plaintiff,  admitted  that  the  objection  before 
the  Master  oueht  not  to  have  prevailed ;  King  v.  Bryant  (3  MyL  &  Cr.  191),  fViUo%  r. 
[202]  Boies  {Ibid.  197) ;  and  said  that  it  had  been  abandoned  by  tiie  Plaintiff.  They 
argued  that  there  haa  been  no  Ineaoh  of  good  biUi,  and  that  there  ms  notiuDg  to 
justify  the  belief  that  no  answer  would  be  required ;  that  Ae  oonTersationB  whidi  had 
taken  place  shewed  the  contrary,  and  that  aoccoding  to  the  present  practioe  no  notaoe 
was  now  necessary  before  issuing  attachments. 

The  Master  of  the  Rolls  [Lord  Langdale].  I  am  sorry  to  see  the  course  of 
proceeding  adopted  here ;  but  I  do  not  consider  these  attachments  irregular.  I  do 
not  find  that  the  Plaintiff  in  this  case  used  any  active  means  to  persuade  the 
Defendants  that  answers  would  not  be  required  by  them,  tfaot^h  I  strongly  think, 
that  the  circumstances  of  the  case  were  such,  as  to  induce  the  Defendants,  if  not  to 
believe  that  an  answer  would  not  be  required,  at  least  that  it  would  not  be  required 
nding  the  proceedings,  without  being  asked  for.  The  Defendants  have,  however, 
en  led  into  the  present  state  of  things,  not  by  any  irregularity  or  by  deoeption,  hat 
in  such  a  way  that  they  oueht  not  to  be  allowed  to  suffer.  They  were  entitled  to 
furthnr  time  if  they  had  auced  for  it,  bat  not  having  done  so,  under  the  peculiar 
oiroamstanoes,  and  the  time  for  answering  having  expired,  the  attadimenta  iasued. 

This  bill  is  filed  to  take  the  partnership  accounts,  and  for  mMn  relief.  On  the 
discussion  of  a  motion  for  a  receiver,  the  parties  came  to  an  agreement  that  there 
should  be  a  reference  to  the  Master  to  wind  up  the  concern  i  and  while  the  matter 
was  pending  before  the  Master,  the  ordinary  time  for  answering  expired.  Now  I 
cannot  say  that  it  was  unreasonable  for  the  Defend-£2(^]-ante  to  consider  that  the 
answer  would  not  be  required  from  them  without  some  previous  intimation ;  but 
while  they  were  proceeding  in  the  Master's  office,  attachments  were  suddenly  taken 
out,  and  interrupted  the  proceedings  there ;  for  their  Co^efendant  raised  the  objeo- 
tion  that  they  were  in  contempt,  and  could  not  proceed,  and  the  Pluntiff,  tboudi  he 
thought  the  objection  bad,  nevertheless  supports  it  before  the  Master,  and  the 
proceedings  are  stopped.  As  the  attachments  were  regular,  and  as  no  wilful  decep- 
tion was  practised  on  the  part  of  the  solicitor  of  the  Phmtiff,  I  think  when  I  dischar^ 
them,  I  ought  to  make  the  Defendants  pay  the  costs,  because  it  arose  from  a  mis- 
conception on  their  puli.  I  discharge  the  writs,  upon  the  Defendants  paying  the 
costs,  and  they  must  have  a  reaaonal^  time  to  put  in  their  anawera. 

[203]   The  Attorney-General  v.  Ward.   May  8,  9,  10,  30,  June  2,  3,  B,  24, 1848. 

[S.  C.  1  Myl.  &  Cr.  449 ;  17  L.  J.  Ch.  485 ;  12  Jur.  807.] 

By  the  common  law  the  rector  has  a  right  to  all  such  tithes  as  the  vicar  is  not  proved 
to  be  entitled  to,  and  the  title  of  the  vicar  must  rest  either  on  direct  "pnwt  of  an 
endowment  or  on  an  endowment  to  be  inferred     prescription  or  nsi^ 
Tithes  of  peas  and  beans  have  been  held  to  be  comprised  in  the  description  of  "tithes 
of  com. 

In  a  diarity  case,  both  the  Attomey-GJeneral  and  the  trustees  filed  similar  exceptions. 
Held,  that  the  principal  Defendants,  though  charged  with  costs,  on^t  to  have  the 
costs  occasioned  by  the  double  set  of  exceptions. 

The  information  in  this  case  was  filed  for  the  puipose  of  setting  aside  a  lease 
granted  in  1696  of  certain  charity  property,  compriaiDg  the  rectory  and  rectorial 
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tithes  of  Haughley  in  Suffolk.  The  lease  was  for  a  term  of  500  years,  and,  by  the 
decree  made  by  Sir  John  Leach  on  the  17th  of  March  1829,  that  lease  was  [204]  set 
aside,  sad  an  account  was  directed  to  be  taken  of  the  rents  and  profits  of  the  charity 
estates  noeiTed  by  the  Defendants  since  September  1822.  The  profits  consisted,  as  to 
part,  ct  tithes,  and  the  informant  daimed  to  be  entitled  to  the  tithes  of  peaa  and  beeau, 
as  rectorial  tithes.  That  claim  was  resisted  by  one  of  the  Defendants,  the  vicar,  who 
insisted  that  he,  as  vicar,  was  entitled  to  the  tithes  of  peas  and  beans.  The  blaster 
so  decided,  and  exceptions  were  filed  for  the  purpose  of  oringing  that  question  under 
the  consideration  of  the  Court. 

Mr.  H.  Twiss,  Mr.  Roupell,  and  Mr.  Blunt,  for  the  Attomey-GteneraL 

Mr.  Teed,  and  Mr.  Schombei^g,  for  the  trustees. 

Mr.  Turner  and  Mr.  Collins,  for  the  Defendants,  the  Wards. 

As  to  the  rights  of  the  rector  and  vicar  the  cases  of  the  Ficar  of  Pancras  Case 
Godbolt,  63),  CarU  v.  Ball  (3  Atk.  497),  Guniley  v.  Burt  (Bunb.  169),  Sims  v.  BettneU 
1  Eden,  382),  Dam  v.  Beim  (1  R  &  Or.  751),  were  cited. 

As  to  tike  distinction  between  "  com  "  and  "pulse."  Johnson's  Dictionary,  "  corn," 
"pulse,"  Bichardson'i  Dictionary,  Enoy.  Britt  "com,"  London's  £noyclop»dia  of 
^^onltni«,  6th  book,  o.  1,  2,  3,  pp.  798,  799,  808,  835,  1  Vict.  e.  89,  a.  10,  Bex  v. 
Woodward  (1  Moody,  323),  Sez  r.  Suaffuns  (4  0.  &  Pay.  548),  Cor.  Jur.  Civ.  16,  Pliny, 
IStii  book,  c  87,  wero  cited. 

p205]  Thx  Master  of  the  Rolls  [Lord  Langdalel  The  question  is,  whether  the 
charity,  being  entitled  to  the  rectorial  tithes,  is  entitled  to  the  tithes  of  peas  and  beans, 
or  whether  they  belong  to  the  vicar. 

With  renwot  to  the  law,  there  is  no  doubt.  The  rector  has,  by  the  common  law, 
a  right  to  all  such  tithes  as  the  viear  is  not  proved  to  be  entitled  to.  The  titie  of  the 
vicar  ought  to  be  shewn  either  by  endowment,  or  by  prescription,  or  by  usage  in 
circumstances  fnxn  which  the  Court  can  with  justice  presume,  that  there  has  been  an 
endowment  of  the  particular  tithes.  The  endowment,  therefore,  which  is  the  title  of 
the  vioar,  must  rest  either  on  direct  proof  of  an  endowment,  ot  an  oidowment  to  be 
inf»red  from  prescription  or  usage.  Nothing  is  more  frequent,  in  oases  ci  this  kind, 
than  for  the  vioar  to  {wove  an  uninterrapted  usage  of  the  perception  of  tithes  for  a 
great  length  of  time,  and  the  recognition  of  his  title  in  andent  documents,  under 
circumstances  leaving  no  doubt  of  the  proper  inference  to  be  drawn. 

In  this  case  I  am  under  the  necessity  of  saying  that  there  is  no  proof  whatever  of 
the  perception  of  the  tithes  of  peas  and  beans  by  the  vicar.  I  cannot  consider  the 
evidence  of  the  Baldreys  as  any  proof  that  the  vicar  received  them.  That  evidence, 
slight,  and  very  little  to  be  relied  upon  as  it  is,  shews,  that  thirty-seven  yean  ago 
there  were  peas  and  beans  grown,  and  that  the  lessee  of  the  rectoriaj  tithes  did  not 
receive  any  tithes  of  them.  That  is  the  sum  and  substance  of  tiie  evidence ;  and  it 
would  be  very  idle  to  talk  of  that,  by  itself,  as  a  proof  of  an  usage  from  which  an 
endowment  is  to  be  inferred.  There  being  no  evidence  of  the  perception  of  the  tithes, 
^re  is  wantii^  [206]  foundation  on  which  the  titie  of  the  vicar  usually  rests  in 
such  cases. 

The  dooaments  which  have  been  referred  to,  if  they  are  mnbiguous,  which  can 
hardly  be  said  in  the  sense  of  their  proving  title  in  the  vicar,  are,  however,  of  tlus 
nature :  the  first  is  that  the  vicar  is  entitled  to  the  minute  tithes :  that,  of  courBe,'will 
be  nothing  to  the  purpose  here.  The  next  is  a  lease  of  the  rectory,  which  was 
executed  in  the  Slst  year  of  King  Henry  VIII.  The  whole  argument  rests,  as  far  as 
it  depends  on  that  lease,  on  this : — That  the  tithes  granted  by  the  persons  who  were 
tiien  entitled  to  the  rectory  were  described  to  be  the  tithes  of  all  manner  of  grains  of 
com :  there  was  an  e»seption  of  all  tithes  of  corn  payable  to  a  particular  charity.  It 
was  argued,  that  I  ought  from  this  to  make  a  distinction  between  tithes  of  grain  and 
those  of  com.  Unfortunately  for  that  argument,  it  happens  tiiat  in  the  documents 
which  follow  about  the  same  time,  these  words  "  ^rain  and  "  com  "  are  used  inter- 
cluuigeaUy ;  so  that  these  documents  do  not  assist  tiie  vicar  and  Defendant ;  but 
surely  it  is  not  to  be  said,  that  tiie  titie  of  the  vicar,  as  against  the  rector,  is  to  be 
judged  of  or  concluded  by  the  description  which  the  rector  gives  in  his  own  grant,  in 
which  the  vicar  has  no  concern.  Besides  we  cannot  now  tell  whether  |>ea8  or  beans 
were  then  cultivated  or  not ;  they  might  or  might  not  be,  and  the  description  might 
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properly  apply  to  that  which  was  cultivated  at  that  time.  All  this,  however,  I 
conrader  immaterial,  because  tiie  words  Oied  in  that  d«ecripti(m  do  not  admit  <rf  the 
distinct  uid  limited  meaning  whi^  is  attempted  to  be  pat  on  tliem. 

We  next  come  to  t^e  terriers ;  they  are  not  uniform ;  but  they  are  teHed  npcm, 
because,  in  stating  whAt  is  due  to  the  vicar,  Uiey  except  the  tithes  of  com ;  and  one 
or  [207]  two  of  them  state,  that  the  vicar  is  entitled  to  all  the  tithes,  except  the  tithe 
of  corn.  Now,  if  that  had  been  accompanied  by  a  perception  of  the  peas  and  beans,  I 
should  have  thought  it  veiy  material ;  but  not  being  accompanied  by  that,  I  cannot 
consider  it  as  the  smallest  evidence  of  title  against  toe  right  of  the  rector ;  and  none 
of  them  go  any  further  than  this,  "  except  the  tithes  of  com  which  are  payable  to  the 
impropriator.  If  it  could  be  made  out,  that  the  expression  "  Com  was  of  such 
force  as  to  exclude  "  pieas  and  beans,"  that  would  be  something.  Nothing  of  that 
sort  has  been  made  out ;  and  I  think  it  cannot  be  made  ont^  beorase  when  we  talk  of 
what  is  the  meaning  of  com  as  distin^^oished  from  pulse,  we  are  not  involved  in  a 
botanical  inquiry,  but  we  are  engaged  in  t^e  considerataon  of  the  meaning  of  terms, 
as  attoiboted  by  the  law  of  England ;  and  I  have  no  doubt  that  the  titiies  of  peas  and 
beuis  have  been  frequently  held  to  be  comprised  in  the  description  of  tithes  of  com. 

I  think,  under  these  circumstances,  if  I  were  to  go  no  further,  than  the  want  of 
all  proof  of  perception  of  the  tithes  in  question,  and  the  want  of  anything  tending  in 
any  way  to  defeat  that  right  which  the  rector  has  no  occasion  to  prove,  because  it  is 
his  common  law  right,  the  Court  is  precluded  from  holding  on  this  evidence,  that  the 
vicar  had  established  his  right  to  these  particular  tithes. 

I  am,  therefore,  under  the  necessity  of  saying,  that  I  cannot  agree  with  the  con- 
clusion to  which  the  Master  has  come ;  and  I  think  the  Messrs.  Wards  must,  on  the 
evidence  used  before  the  Master,  be  charged  with  the  tithes  of  peas  «id  beans,  from 
which  the  Master  has  es>nerated  tiiem. 

[^08]  Two  sets  oS  siimlar  exceptions  had  been  filed,  one  by  the  Attomey-Oeneral, 
and  tile  other  by  the  trustees  of  the  charity ;  and  it  ms  contended  \jj  the  Defendants 
that  tiiis  was  wrong,  and  that  they  ought  to  be  rdieved  from  the  costs  incurred  by 
these  double  exceptions.    As  to  this. 

The  Masteb  of  the  Bolls  said  the  Defendants  say  they  ought  not  to  be  charged 
with  the  whole  of  the  costs  incurred,  on  the  ground  that  two  sets  of  exceptions  have 
been  taken  when  one  would  have  been  sufficient.  In  that  I  confess  I  agree.  I  think 
that  one  set  of  exceptions  would  have  been  sufficient,  and  that  if  any  additional  costs 
have  been  occasioned  by  there  having  been  two  sets  of  exceptions  instead  of  one,  the 
Defendants  ought  not  to  be  charged  with  them.  If  the  parties  will  not  agree  on 
what -is  the  excess  of  expense  occasioned  by  two  seta  of  exceptions  instead  of  one  I 
must  refer  it  to  the  Master  to  inquire  what  additional  expense  has  been  incurred 
thereby. 

Declare  that  the  D^endants  ought  to  be  paid  out  of  the  charity  funds  such 
additional  costs,  if  any,  as  they  may  nave  properly  incurred,  by  reason  of  the  Defen- 
dants, the  trustees,  having  taken  the  firsts  second,  and  third  exceptions  to  the  Master's 
report  as  to  the  tithes  of  peas  and  beans. 

[209]   In  re  Wtche.    June  16,  1848. 

A  cestui  que  inat  agreed  that  her  trastee,  if  he  acted  as  solicitor  in  a  suit,  should 
receive  full  costs.  A  bill  was  delivered  on  the  18th  of  Febmary,  and  on  the  8tb 
of  Maroh  tiie  solicitor  ceased  to  act  After  discussion  as  to  the  amount,  and  having 
received  other  professional  advice,  the  client  paid  the  bill  on  the  22d  of  May,  a 
deduction  being  made  tiierein.  an  aj^ication  made  within  twelve  months,  the 
Court  refused  to  order  a  tucation. 

This  was  a  petition  presented  the  17th  May  1848  to  tax  a  bill  of  costs  which  had 
been  paid  on  l£e  22d  cl  Bfay  1847.   The  facts  are  fully  stated  in  the  judgment  <rf 

the  Court. 

Mr.  Turner  and  Mr.  Tripp^  in  support  of  the  petition. 
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Mr.  Walpole  and  Mr.  Hetherington,  eonMk. 
Mr.  Turner,  in  reply. 

The  following  cases  were  dted :  Moon  t.  Frotod  (3  Myl.  &  Cr.  45),  StauM  t.  Parker 
(9  Beav.  386),  Todd  v.  WUstm  {lb.  486),  v.  (9  BIythewood,  338),  In  re 
ShtTwood  (3  Bear.  336),  r.  Jtgu  (6  Ves.  266),  JVuwr  t.  Pofoier  (4  Y.  &  Col 

(Ex.)  SIS),  f  orlodb  v.  £M  (3  MyL  &  Cr.  495),  /n  n  Ctevw  (9  Be»T.  602),  Bamhigge 
y,  BUm  (8  Bear.  588). 

Thi  Master  of  thi  Bolls  [Lord  Langdalel  The  41rt  seotion  of  the  Act  for 
amending  the  laws  rdating  to  attomies  a&ii  aolidtors  (6  &  7  Vict.  c.  73)  declares, 
that  payment  of  any  bill  shall  not  preclude  taxatitm,  if  the  special  cifcumstanoes  of 
the  case  shall,  in  the  opinion  of  the  Court  or  Judge,  appear  to  require  the  same,  upon 
such  terms  and  conditions,  and  subject  to  such  [^0]  directions,  as  to  such  Court  or 
Judge  shall  seem  right,  provided  the  apidicaticm  for  luoh  n^ereooe  be  made  within 
twelve  calendar  months  after  payment. 

This  petition  is  presented  within  twelve  calendar  months  after  payment ;  and  the 
question  is,  whether  the  spedal  circumstances  of  the  case  are  such  as  to  require  a 
taxation. 

The  ease  appears  to  be  this  : — In  1839  Wyche,  a  solicitor,  had  bewMne  a  trustee 
for  Mrs.  Anstiee,  the  Petitioner.  Being  a  trustee  for  her,  the  rales  of  the  Court 
required  that  he  diould  not  act  on  the  <Hrdinary  terms,  but  diould  be  entitibd  only  to 
oha^  costs  out  of  pocket. 

Before  1845,  he  bad  acted  as  her  attorney  in  certain  actions  at  law.  In  January 
184S  it  was  proposed  that  he  should  act  as  her  solicitor  in  a  suit  in  this  Court  in 
respect  of  the  trust  property,  and  he,  at  that  time,  decUred,  that  if  he  acted  for  her, 
he  must  act  on  the  ordinary  terms  of  being  paid  as  between  solicitor  and  dient.  She 
appears  to  have  acqniesoed  in  this,  and  she  signed  a  retainer,  in  sneh  special  terms  as 
to  provide  for  it 

It  is  said,  that  it  is  extremely  difficult  for  a  trustee  against  a  eedui  que  trvst,  or  for 
a  solicitor  against  a  client,  to  make  the  client  pay  more  than  the  rules  of  law  idUytr, 
I  wiU  not  venture  to  say,  that  in  such  a  case  as  this  it  cannot  be  done,  because  if  the 
parties  understand  the  principle  that  a  trustee  aeting  as  a  solioitw  in  the  trust  matters 
18  only  entitled  to  ooits  out  of  pocket — if  the  «>fat  que  inut  has  olear  knowledge  and 
proper  protection — I  should  hardly  sav  that  such  an  agreement  is  illegnl,  or  that  it 
cannof  be  carried  into  effect  This  laay,  fnnn  the  first,  did  know  that  a  trustee  [^1] 
acting  as  solicitor  was  not  entitled  to  ordinaiy  costs  as  between  solicitor  uid  client ; 
and  it  does  appear  that  she  had  other  professional  advice  besides  that  given  by  Wyche 
himself. 

Aftor  a  time,  it  was  proposed  to  put  an  end  to  the  litigation  which  existed  between 
the  client  and  other  persons,  and  an  arrangement  as  to  costs  was  proper.  The  bill  of 
costs  of  Wyche  was  delivered  on  the  I8th  of  February  1847.  From  the  time  when  the 
bill  of  costs  was  delivered,  is  it  or  not  the  &ct,  that  Mrs.  Anstiee  was  under  the  power, 
dominion,  and  ordinuy  influence  of  a  solicitor  over  a  client  1  Was  there  any  surprise 
or  hurryl  Does  that  appearl  On  the  18th  of  February  the  bill  was  delivered. 
Aftor  it  was  delivered  Mrs.  Anstiee  and  her  husband  stated  that  they  were  disMbisfied ; 
tiiey  thought,  and  were  advised  bv  a  professional  friend,  tiiat  it  was  an  exorbitant 
bill,  and  ought  to  be  taxed.  On  the  9th  of  April,  the  bill  having  been  delivered  in 
February,  she  stated,  in  a  letter,  that  she  had  been  advised  to  have  the  bill  taxed, 
but  that  she  had  no  wish  to  do  so,  if  it  could  be  avoided.  The  bill  had  been  carefully 
analysed,  and  the  analysis  was  produced  to  the  solicitor,  and  it  was  stated  that  they 
considered  it  as  excessive.  A  treaty  took  place,  and  Wyche  offered  to  deduct  £58,  7s. 
from  the  amount  of  the  bill.  Wydie  not  unnaturally  under  the  circumstances,  was 
displeased  with  the  treatment  be  had  received,  and  on  the  8th  of  April  he  wroto  to 
Hre.  Anstiee,  I  have  lost  your  confidence,  and  I  decline  to  act  any  longer  as  solicitor 
in  the  business.  StsII  the  bill  was  not  paid.  Was  this  lady  in  the  situidion  of  a 
dient  under  the  influence  of  her  solicitor,  or  of  a  astui  oue  trad  under  that  of  her 
trustee,  w  rather  was  she  not  tryine  how  much  she  could  get  taken  of  the  Inll  cf 
costs  Y  It  was  not  before  the  22d  of  Hay  that  ^e  bill  of  costs  was  settled,  and  [21^ 
it  was  tiien  settied  by  payment,  after  deduction  of  £58,  7s.  from  tbe  amount 

These  circumstances  are  important  in  questions  of  this  kind,  if  I  were  oaUed  on  to 
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determine  tJut  this  wu  a  valid  agreement  between  t^e  parties ;  bat^  looking  at  the 
case  as  one  where  a  party  desires  to  open  a  paid  bill,  does  it  {weaent  the  oinnmstances 
nsoally  i«lied  on  for  such  a  purpose,  namely,  surprise  or  ojqnvnionT  There  wu  no 
surprise ;  and  thwe  was  no  uireat  tlut  any  matter  sbotdd  not  be  woond  op  until  Ha 
bill  had  been  setUed. 

We  have  a  long  previous  delivery  of  the  bill,  a  consultation  on  it  with  {Ht>fesaional 
friends,  who  advisea  that  the  bill  ought  to  be  taxed ;  an  expressed  rduetuice  to  tax ; 
a  request  to  make  a  deduction,  and  ultimately  the  bill  paid  and  a  sum  taken  off. 
There  was  no  pressure  at  the  time,  and  the  solicitor  had  previondy  on  the  8th  oi 
April  dis^ctly  declined  to  act  as  solicitor  of  this  ladv.  U I  order  taxation  in  this 
ease,  I  shall  go  modh  ftirther  than  the  Court  has  ever  done. 

Dismiss  &e  petition  without  eoits. 


[218]  Ths  Attoeniy-Ghnkeal  of  thk  Pbikce  of  Waub  v.  Lakbb. 
Jem.  11,  12,  14,  1848. 

[S.  C.  17  L.  J.  Ch.  104;  12  Jnr.  386.] 

A  partition  was  made  of  part  of  a  manor,  and  A.  and  B.  were  tenants  in  o(Hnmon  of 
the  parts  not  severed.  In  1829  C,  who  was  seised  of  four  ancient  tenements 
within  the  manor,  obtained  a  conveyance  from  B.  of  all  his  rights,  &&,  over  the 
ancient  tenements  and  the  adjoining  waste.  A.  claimed  to  be  tenant  in  common 
over  these  wastes ;  but  R  set  up  an  exclusive  title  thereto,  as  attached  to  the  four 
ancient  tenements.  Held,  under  the  circumstances,  that  C.  was  bound  to  produce 
the  deed  of  1829,  for  having  acquired  the  manorial  rights  conveyed  to  him  by  the 
deed  of  1829,  he  had  become  subjeot  to  the  lialnlities  to  which  he  would  not  have 
beeu  subject  mercdy  as  owner  of  tdie  ansMnt  tenements. 

This  was  a  motion  for  production  oi  documents  in  the  Defendant's  posaessioD, 
^  and  the  contest  arose  as  to  ue  right  to  ofuaapel  the  Defendant  to  prodnoe  a  tiUe4eed 
of  the  2d  of  February  1829. 

The  information  stated  that  the  manor  of  Treverbyn  in  Cornwall  had,  before  the 
reign  of  Hen.  VHX,  descended  to  two  oo-heireeses,  and  had  been  divided  into  two 
distinct  manors  of  Treverbyn  Trevanion  and  Treverbyn  Courteoay.  That  the 
enclosed  lands  had  been  partitioned  and  allotted  between  the  two  new  manors ;  but 
that  no  partition  had  been  made  of  the  unenelosed  lands,  which  were  held  by  the 
owners  of  the  two  manors  as  tenants  in  eommon.  The  muior  of  Treverbyn 
Trevanion  belonged  to  a  Mr.  Trevanion,  and  that  of  TroTerbyn  Coortenay  to  the 
Di^es  al  ComwaJl. 

The  information  alleged  that  tAiere  was  a  toaot  of  480  aores  of  land  withra  the 

manors  which  (with  the  exception  of  four  ancient  tenements  called  Cameroeemary, 
Rosevear,  Ro&evean,  and  Hallibet,  containing  about  79^  acres  of  which  Lambe  wu 
seised)  formed  part  of  the  waste,  and  belonged  to  the  lords  of  tiie  two  manon  u 
tenants  in  common. 

That  by  indenti^re  of  the  2d  of  February  1829,  Mr.  Trevanion  had,  in  oonsidersr 
tion  of  £400,  conveyed  [214]  to  Lambe  and  his  heirs  all  his  ahsre  and  interest  in  this 
tract  of  land,  except  his  share  and  interest  in  the  tin  thereunder.  It  insisted  that 
Lambe  was  tenant  in  common  with  the  Prince  of  this  waste,  except  the  tin.  It  stated 
that  the  Defendant  had  nused  considerable  quantaties  of  china  day  under  the  waste, 
and  that  the  Prince  was  entitled  to  a  moiety  thM«oi 

It  dwrged,  that  by  the  Stannary  laws  att  lands  bounded  witih  tin  bounds  had  been 
waste,  and  that  the  lands  in  questim,  except  the  ancient  tenements,  had  always  beoi 
tin  bound,  and  that  the  tolls  of  tin  belcmged  to  the  two  lords  in  equal  moieties. 

The  information  prayed  a  declaration  that  t^e  whole  of  the  tract  of  land,  except 
the  four  ancient  tenements,  was  part  of  t^e  waste ;  and  that  the  Prince  was  seised 
of  one  moiety  thereof  as  tenant  in  common  with  Ute  Defendant,  and  it  sou^t  for 
accounts  of  the  china  clay. 
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The  Defendant  hv  his  answer  stated  that  there  had  been  a  partition  not  only  of 
the  manors  and  enclosed  lands,  but  also  of  a  large  portion  of  the  unenclosed  land, 
and  that  large  tracts  of  the  waste  land  in  Trererbyn  Trevanion  formed  part  of,  and 
were  attached  to,  the  enclosed  tenements,  and  were  now  held  in  severalty  hy  the 
owners  of  such  tenements.  The  Defenduit)  in  effect^  denied  the  title  of  Uie  Prinee 
to  the  whole  604  acres,  and  elanned  tiie  Mfoe,  either  as  andant  tenements,  or  as 
unendosed  land  attached  tAiereta 

admitted  diat  a  traot  of  waste  called  King's  Hill  (whioh  was  not  in  question) 
had  not  been  partitioned,  and  oonstituted  "the  manorial  waste  of  TreTerbyn," am 
was  held  by  die  two  lords  in  common. 

[316]  He  stated  that  Trevanion  had,  by  the  deed  of  1829,  conveyed  to  him  all 
the  quit  rents  of  8s.  issning  out  of  three  of  the  ancient  tenements,  and  also  all  the 
manwial  and  other  rights,  royalties,  &c,  of  Trevanion  upon  and  over  the  said 
hereditaments,  and  over  such  of  the  waste  lands  adjoining  as  had  been  theretofore 
exclusively  held  therewith  and  deemed  to  belong  to  the  sune,  except  tin  and  liberty 
ci  shooting,  &c,  bnt  that  the  deed  did  not  state  the  bounduies,  save  as  was  shewn 
by  tiie  map  on  the  deed,  and  did  not  state  the  quantity  of  acres  ci  the  ancient 
tenements. 

As  to  the  tin  bounds  tiie  Defendant  stated  that  certain  parts  of  the  604  aorea 
mentioned  in  a  map  deposited  with  the  Clerk  of  Becords  and  Writs  were  under  tin 
bounds,  and  tiiat  he  had  heard  and  anderstood  tiuU^  the  tolls  in  reimeet  <rf  the  tin 
nised  within  such  parts  only  belonged  in  equal  moietiee  to  the  Prinoe  and  Mr. 
Trevanion  as  the  lords,  but  he  put  the  Prinoe  to  proof  thereof,  and  did  not  admit 
the  same.  And  he  said  that  some  persons  thought  that  all  the  lands  in  Cornwall 
bounded  with  tin  bounds  had,  at  some  time  or  other,  been  waste  or  unenclosed  lands, 
but  that  there  were  differences  of  opinion  as  to  the  neoesrity  ci  land  being  waste  to 
support  a  claim  of  tin  bounds  over  it 

He  said  he  had  in  his  possession  the  deed  of  the  2d  of  Februuy  1829,  and  several 
deeds  and  papers  relating  to  the  matters  aforesaid,  which  he  set  forth  in  the  third 
schedule ;  but  he  said  that  those  in  the  first  part  of  the  schedule  "  were  the  Defmdanfi 
HiU-deedi  to  the  said  tenements,  no  part  of  which  said  tenements  belonged  in  any  my 
to  EUb  Boval  Highness,  and  tie  said  deeds  and  documents  do  not^  nor  do  any  or 
eitiier  of  them,  shew  or  tend'  to  Axfw  His  Royal  Highness's  titie  theret<^  or  to  any 
part  thoeof,"  and  he  submitted  he  was  not  bound  to  produce  them. 
He  insisted  on  the  Statute  of  Limitotions. 

Mr.  Turner  and  Mr.  Elmsley,  in  support  of  the  motion,  insisted  on  the  production 
on  two  grounds,  first,  because  the  Defendant  rested  his  title  on  the  deed,  and  was 
therefore  boand  to  produce  it;  for  "if  a  Defendant  professes  to  set  out  the 
document,  the  Plaintiff  has  a  right  to  see  whether  he  has  stated  it  correctiy  or  not." 
He  is  not  bound  to  teke  the  D^endant's  representation  of  its  contents ;  Larmier  v. 
NeaU  hi  Bligh,  p.  164,  and  4  CI.  &  Fin.  670;.  Secondly,  because  being  a  conveyance 
from  the  other  tenant  in  common,  it  related  to  the  common  titie  of  botL 

Mr.  Eindersley  and  Mr.  Follett,  omfr^  resisted  the  production,  on  the  ground 
that  the  deed  in  question  was  a  titledeed  of  the  Defaidant 

Mr.  Turner,  in  reply. 

Cmbe  v.  The  Corporatkm.  of  London  {I  Y.  &  ColL  C.  C.  631),  Neeaom  v.  CJarkson 
(1  C.  P.  Cooper.  93),  Bardman  v.  EOameg  (6  Sim.  640),  Wigram  on  Discovery  (42  (2d 
edition)).  Glover  v.  JSoil  (since  reported,  2  Phillips,  484). 

Thi  Master  of  the  Boli^  said  he  would  consider  the  case. 

Jan.  12.  The  Master  or  the  Bolls  [Lord  Langdale].  This  is  a  motion  for  the 
OToduction  of  deeds  and  papers,  and,  lunon^  others,  of  a  deed  dated  the  2d  [217^  <rf 
February  1829,  which  the  Defendant  admits  to  be  in  his  possession,  but  he  insiste 
that  he  is  not  bound  to  produce  it ;  because  it  relates  exclusively  to  his  own  titie, 
and  does  not  relate  to  the  title  of  the  Prinoe ;  and  this  claim  to  protection  is  stoted 
in  terms  sufficient  to  entitle  the  Defendant  to  the  benefit  of  it ;  unless  the  answer 
■hews  ground  for  thinking  that,  notwithstuiding  the  Defendant's  bdief  <»i  tiie 
subject,  the  Plaintiff  has  probably  a  material  interest  in  the  deed. 

The  deed  is  admitted  to  be  a  deed  of  conveyance  of  the  mawnial  and  other  richti 
of  the  lord  of  the  manor  over  the  lands  which  previous^  were,  or  were  claimed  to 
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be,  the  lands  of  the  Defendant.  Those  lands  are  described  in  the  deed,  not  1^ 
quantities,  or  metes  and  bounds,  but  there  is  a  map  on  the  deed  whidi  is  referred  to. 

There  is  considerable  obecurity  in  the  descriptiott  of  the  rights  of  the  parties, 
which  is  given  both  in  the  information  and  in  the  answer ;  but  it  appears  that  the 
ancient  manor  of  Treverbyn  was,  before  the  time  of  King  Henry  YIII.,  either  divided 
into  two  separate  manors  of  Treverbyn  Treranion  and  Treverbyn  Conrtena;^,  or  so 
dealt  with  thM  these  two  separate  and  distinct  maqors  were  taken  out  ot  it ;  and 
that  a  partition  of  the  ancient  enclosed  tenements  of  the  manor  was  made,  and  that 
one  portion  of  t^ose  ancient  tenements  was  allotted  to  Treverbyn  Trovanion,  and 
tiie  other  to  Trererhyn  Courtenay. 

The  waste  lands  woold  seem  not  to  have  been  allotted.  The  Defendant  lays, 
that  a  piece  of  waste  land  called  Eins's  HiU  constitnting  the  manorial  waste  of 
Treverbyn  was  never  divided,  but  has  uways  been  held,  and  is  now  held,  by  the  lord 
of  the  manor  of  Treverbyn  Trevanion  and  [218]  the  loid  of  the  manor  Treverbyn 
Courtenay,  as  tenants  in  common.  I  do  not  understand  this  to  be  any  part  of  the 
lands  in  question ;  but  it  appears,  that  before  1829,  Mr.  Trevanion,  as  lord  of  the 
manor  of  Treverbyn  Trevanion,  and  the  then  Duke  of  Cornwall,  as  lord  of  the  manor 
of  Treverbyn  Courtenay,  were,  as  tenants  in  common,  entitled  to  the  waste,  or,  as 
the  Defendant  calls  it,  the  mancnial  waste  of  some  part  of  Treverbyn,  tIz.,  to  that 


The  Defendant,  before  1629,  was  entitled  to  certain  ancient  tenements  within 
Treverbyn  Trevankm.  Part  <A  hia  h<Jdinft,  a«  he  savs,  oonnsts  ot  unenoloaed  land. 
The  information  insists  tiiat  scmie  of  the  JDefendant  s  holding  is  or  was  waste  land, 
part  of  tiie  manorial  waste  of  Trevwbyn,  and  tiiat  of  anoh  part  tiie  Doke  of  Cornwall 
was  tenant  in  common  witii  Mr.  TreTaai<m. 

The  contest  is  upon  these  allegations.  The  information  insisting  that  part  of  the 
land  held  by  the  Defendant  was  waste.  The  Defendant  insisting  uiat  there  was,  in 
fact,  such  waste  or  unenclosed  land  always,  and,  to  the  extent  stated  in  his  answer, 
attached  to  and  forming  part  of  his  freehold  tenements. 

The  case  of  the  Duendant  is,  that  no  part  of  his  holding,  which  he  calls  his  free- 
hold tenements,  is  or  ever  was  waste  or  manorial  waste,  otiierwise  than  as  it  might 
be  waste  or  unenclosed  hmd  attached  to  or  forming  part  of  his  freehold.  But  t£at^ 
in  1829,  Mr.  T^vanion  was  seised  of  or  entitled  to  tne  manor  of  TrevOTbyn  Trevanion, 
and  also  of  one  mm^ty  of  the  waste,      of  the  manorial  wastes  appertaining  thereto. 

li  tbere  were  sudi  wuites  of  wluch  Mr.  Trevanim  was  entitiea  to  a  moiety,  tiie 
inframation  insists  that  the  Duchy  was  entitied  to  the  other  moiety. 

Kow  Mr.  Trevanion,  being,  according  to  the  admission,  entitled  to  a  moiety 
of  the  wastes,  executed  a  conveyance,  whereby  he  conveyed  to  the  Defendant  hia 
manorial  and  other  rights  over  the  messuages,  lands,  tenements,  and  hereditaments  in 
question,  and  over  such  parts  of  the  common  or  waste  lands  adjoinii^  the  said  several 


Treverbvn  Trevanion,  had  to  the  wastes,  as  tenant  in  common  with  the  Duke  of 
ComwaU;  and,  except  the  allegation  that  all  the  uninclosed  or  waste  lands  within  the 
distiiot  were  appurtenant  or  part  of  the  ancient  tenements,  there  is  nothing  to  shew 
that  the  deed  ^as  not  conveyed  his  interest  in  the  waste  of  whieh  he  is  tmant  in 
common  with  the  Duke. 

And  in  another  part  of  the  answer  tiie  Defendant  states,  tiiat  the  land  in  question 
is  under  tin  bounds,  and  he  says  that  he  has  heard  and  understood  that  the  tolls  in 
respect  of  tin  raised  within  the  tin  bounds  belonged,  in  equal  moieties,  to  the  Duke 
and  Mr.  Trevanion.  He  says,  that  some  persons  tlunk  that  all  the  lan^  in  Cornwall 
bounded  with  tin  bounds  luive,  some  time  or  other,  been  waste  or  unenclosed  lands, 
but  there  are  differences  on  the  subject. 

Under  the  circomstances,  I  think,  that,  notwithstanding  the  statements  in  the 
answer  (that  tUs  deed  is  a  titlfrdeed  of  the  Defendant  and  not  of  the  Plaintiff),  it 
sufficiently  appean^  from  the  answer  itself,  that  the  deed  ma^  contain  matters^ray 
material  to  the  Phuntiff's  ease.  The  juoiuotion  is  claimed  not  m  respect  <d  the  (22(0 
Defendant's  titie  to  the  ancient  tenements,  but  in  respect  ol  the  manorial  nghts 
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extoidiiig  over  wMtas  to  vhioh  Mr.  TroTanion  was  only  entitled  to  a  moiety,  and 
that  in  a  distrust  and  manor  in  which,  aa  to  «ome  waatea  at  leasts  Mr.  Tmanion  and 
the  dake  were  tenants  in  oommoiL  and  in  whidi,  as  to  the  same  diatriot,  Mr.  Trevanion 
and  the  doke  were  entitled  to  tcub  of  tin  raised  within  exisfcing  tin  bounds,  in  equal 
nutteties. 

Mr.  Lamhe  haring  acqnired  tiie  man<«ial  rights  oonvsyed  to  him  hy  Ae  deed  of 
February  1829  is  become  subject  to  liabilities  to  which  he  would  not  have  ham 
subject  merely  as  owner  of  the  ancient  tenements. 

I  think  he  most  produce  the  deed. 

See  AUmi«s-Gt9UfnH  t.  Ztrmfie,  3  Y.  ft  Col.  (Ex.)  I6S. 


[230]  Ramsdalk  r.  Ramsdals.   Dee.  4,  18,  1847. 

A  report  was  confirmed  by  orders  niM  and  absolute.   Held,  that  die  Court  mi^ht  still 
vary  the  repwt  as  to  tiiat  portion  of  it  whioh  related  to  the  maintenance  of  in&nts. 

In  this  ease,  reported  (10  Bcav.  668X  the  fund  being  small,  the  Plaintiff  obtained 

orders  nui  and  absolute  to  confirm  the  report  generally. 

The  cause  now  came  on  upon  further  direetioo^  when  that  part  of  the  report 
relating  to  the  past  matntenanoe  oune  under  disouarion. 

Mr.  Beavan,  for  the  Plaintiff. 

[221]  Mr.  John  Baily,  for  the  Defendants,  om/rck,  mentioned  the  diffioultr  that 
had  occurred  of  making  a  variation  as  to  maintenance,  after  the  report  had  been 
oonfirmed. 

The  Mastsh  the  Bolls  [Lord  Lan^iale]  otmsiderod,  ^t  aldiouj|h  the  repcni 
had  been  confirmed  gmerdly,  by  orders  mn  and  absolute,  yet  it  was  still  competent 
for  the  Court  to  rary  that  put  relating  to  the  maintenance  of  the  infants^  &o.  In 
the  present  casCk  sfter  consideration  of  the  eridenoe,  he  varied  the  amount  of  allow- 
ance for  nuantenanee  reported  by  the  Mastw. 


After  decree  for  an  account  the  bill  cannot  be  dismissed  even  with  eoosmt ;  but  tiie 
proper  order  is  to  stay  all  the  proceedings. 

In  this  case  a  decree  had  been  made  for  taking  the  aooounts  of  the  estate  of  the 
testator.   QO  Bear.  444.) 

Mr.  J.  H.  Palmer,  for  the  Plaintiff,  now  moved,  wiUi  the  eonsent  of  all  pertieB,  to 
dismiss  the  bill 

Mr.  Beavan,  for  a  Defendant. 

Thk  Mastir  or  ths  Bolls  [Lord  Langdale]  thou^^t  that  this  could  not  be  done 
after  decree  but  that  the  parties  might  effect  their  wirites  by  an  order  to  stay  all 
proceedings. 

I/uMey  v.  Bogg  (1)  was  referred  to. 


(1)  11  Vesey,  602 ;  and  see  Anm.  11  Vesey,  169 ;  CarringUm  v.  Molly,  I  Dickens, 
280 ;  Gilbert  v.  Fades,  Freeman  (0.  C),  168 ;  Mocker  v.  Bud,  1  Ball  &  R  318;  CWMs 
V.  ZJosKf,  4  MyL  &  Cr.  1»4 ;  and  Cooper  v.  Leuia,  2  Fhill.  178. 


[221]   EoQ  V.  Divsr.   Dk.  22,  1847. 
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[222}  Whittlb  ft  HrarNura  Jan.  13,  FO,  8,  JToreft  24, 1848. 

[a  G.  IT  L.  J.  Ch.  ISl ;  12  Jur.  298 ;  2  Ph.  731 ;  41  £.  R  1136 ;  18  L.  J.  Cb.  61 ; 
12  Jar.  1079.  See  SouStweU  v.  SeoUer,  1880,  49  L.  J.  Ex.  360 ;  In  re  (hsUw,  1888, 
39  Gh.  D.  6S6;  Sale  t.  ShtidnAe,  1889,  60  L.  T.  297.  Not  applicable,  1%  n 
DoMi^ori  [1896],  1  Ch.  361.] 

A  feme  eomt  vas  entitled  to  a  reversionary  interest  in  a  sum  in  tJw  fonda.  All  tiie 
other  parties  entitled  surrendered  their  interests  to  her.  The  fund  was  in  Court 
Held,  that  the  feme  covert  was  still  unable  to  dispose  thereof. 

By  the  settlement  made  on  the  marriage  of  Edmund  Henning  with  Ann  his  wife, 
a  sum  of  £2000  belonging  to  the  wife,  was  assigned  on  tmst  to  pay  t^e  dividends  to 
the  husband  for  life,  and  after  his  death,  upon  trust  to  pay  the  dividends  to  Uie  wife 
for  life,  and  after  the  death  of  the  survivor,  upon  trust  for  the  children  of  the 
marriage  as  they  should  appoint. 

There  was  one  child  of  the  marriage,  viz.,  John  James  Hennii^  and  die  husband 
and  wife,  b^  deed  dated  the  let  of  November  1847,  appmnted  tile  fund  to  him,  subject 
to  the  life  interests  of  the  husband  and  wife. 

l%e  fund  was  invested  in  consols^  and  was  standing  in  Court  to  (he  aeooant  (rf  ths 
marriage  setlJement 

Mr.  and  Mrs.  Henning  and  their  son  John  James  Henning,  now  presented  a  peti- 
tion, praying  that  the  fund  in  Court  might  be  transferred  to  John  Jam«s  Henning. 
The  parents  offered  to  surrender  or  release  their  interest  to  the  son. 

Mr.  Batten,  in  support  of  the  petition.  There  has  been  no  surrender  or  release 
of  the  life  interests,  but  the  parents  are  willing  to  do  so,  and  the  wife  will  appear 
and  consent  to  the  payment  The  case  will  then  be  exactly  as  if  eveiy 
interest  in  the  fund  were  vested  in  one  person  in  possession,  uid  as  if  there 
bad  been  a  mei^er  of  tiie  several  interests,  causing  <»ie  absolute  interest  in 
possesoMi. 

[223]  Hie  disability  which  exists  in  disposing  of  the  reversionaiy  interests  of 
married  womra  in  ohoses  In  action  arises  from  no  rule  or  policy  peooUar  to  this  Conrt^ 
nor  any  reguMaon  introduced  for  the  protection  of  married  women,  but  from  die 

peculiar  nature  of  the  interest  itself  in  this  particular  species  of  property.  The 
interest  being  reversionary,  and  the  property  a  chose  in  action,  it  is  not  such  as  to 
admit  of  the  possibility  of  its  being  leg^ly  reduced  into  possession,  and  therefore  it 
is  that  equity  following  the  law  holds  that  it  cannot  be  disposed  of  as  against  the 
wife  surviving.  The  law  is  thus  stated  in  Hitford  v.  Miiford  (9  Vesey,  p.  98):  "What 
interests  survive  to  the  wife  in  equity  in  general,  is  determined  by  analogy  to  the 
rules  of  law.  As  at  law  her  choses  in  action  not  reduced  into  possession  by  thenusbaod 
survive  to  her,  so  do  her  equitable  interests  in  the  same  case  survive  to  her  in  equity." 
But  if,  without  infringing  any  principle  of  law  or  the  rules  or  policy  of  this  Coiul^ 
the  nature  of  the  propwty  can  be  so  changed  as  to  be  capable  of  being  reduced  into 
possession,  all  the  l^al  consequences  must  follow,  and  amongst  them,  the  right  <A 
dispodtim.  Thus,  if  under  the  power  in  the  settlement^  f^ls  fund  were  iavesm  in 
Und,  and  the  married  woman  were  to  acquire  a  reyersionaiy  life-estate  in  realty, 
instead  of  a  reversionary  interest  in  a  chose  in  action  nothing  coiJd  prevent  her 
disposing  of  it  under  the  Fines  and  Recovery  Act  (3  &  4  W.  4,  c.  74). 

The  opinion  of  conveyancers  certainly  is,  that  by  the  mode  here  proposed  the 
reversionary  interest  of  a  feme  covert  may  be  dealt  with ;  6  Bythewood,  237,  note  a. 
(2d  edit),  and  p.  297,  note  a.  (3d  edit). 

[224]  Notwithstanding  the  doubts  in  Story  v.  Tonge  (7  Beav.  91),  the  authorities 
have  been  nniform.   In  DosweU  v.  Earle  02  Yes.  473),  Sir  William  Grant  held,  that 

Eayment  of  a  legacy  to  which  a  married  woman  was  entitled  in  remainder  to  t^e 
usband,  with  the  consent  of  the  prior  legatee  for  life,  was  a  bar  to  the  wife's  claim 
by  survivorship.  The  principle  contended  for  has  been  acted  on  successively  in  the 
cases  of  Bern.  v.  Sykes  (2  Hayes'  Conv.  640,  6th  edit),  HaU  v.  Hvgm  (14  Sim.  696). 
Crud  v.  Perry  (Pnd.  692),  fFiUai  v.  OWiam  {Ibid.  694,  n.),  and  Siskapp  v.  (Mreck 
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(11  Jurist,  793),  and  particularly  by  Lord  Cottenham  in  LeidUoti  v.  Adams  (5  Law 
Joum.  (N.  S.),  Ch.  382), 

Under  the  7  &  8  Viet  c.  76,  s.  6,  all  continent  and  future  interests  in  personal 
property  were  made  anignable  at  law.  This  statute,  however,  was  afterwards 
repealed  by  the  8  &  9  Vict,  a  106  (sect.  1,  6). 

Ths  Master  or  thx  Rolls.  If  Utot  be  so,  it  wonld  seem  to  imply,  that  the 
Legislatore  did  not  am>rove  of  the  first  enactment. 

Mr.  Walpole  aud  Mr.  Malins,  as  amid  cwitB,  referred  to  Boat  v.  Boat  (1  Brurv,  42)i 
and  Hazard  v.  Pkanleyt  an  unreported  case,  in  which  tko  bfeter  gentleman  had  been 


The  Master  of  thk  Bolls  said  he  would  consider  the  case. 
[226]  F^.  8.   Thk  Master  of  the  Rolls  [Lord  Langdale].   This  is  the  petition 
of  Mr.  and  Mre.  Henning,  and  their  son  John  James  Henning,  and  it  prays  that  the 
fund  in  Court  standing  to  the  account  of  the  marriage  settlement,  may  be  transferred 
to  John  James  Henning. 

By  tiie  settlement,  tiie  funds  were  assigned  on  tnirt  to  pay  the  dividends  to  the 
hnsbond  for  life,  after  his  death,  upcnt  trust  to  pay  the  diTidonds  to  the  wife  for  life, 
and  after  the  death  of  the  survivor  of  the  husband  and  wife,  upon  trust  for  the  children 
of  the  marriage  as  tiiey  should  appoint. 

There  is  one  child  of  the  marriage,  and  the  husband  Bad  wife  have  appointed  the 
fund  to  him,  so  that  the  same  may  vest  in  him,  after  and  subject  to  the  life  interest 
of  the  survivor  of  the  husband  and  wife. 

They  have  not  surrendered  or  released  their  interests  in  the  fund  to  him,  but  they 
offer  to  do  so,  and,  upon  tiiat  <^er,  pray  the  Oourt  to  order  the  fund  to  be  tnuufetred 
to  him. 

This  is  idainly  a  contrivance  or  device  to  alienate  the  reversionary  interest  of  a 
manied  woman,  and  the  Court  is  asked  to  assist  in  it 

If  the  Petitioners  Mr.  and  Mrs.  Henning  had  actually  done  that  whioh  they  offer 
to  do  by  this  petition,  I  should  have  had  to  consider  whether  I  oughts  in  diia  eai^ 
to  decide  upon  petition,  that  which  I  declined  to  decide  without  a  bill  in  the  case  <d 
Stay  V.  Tonge  (7  Beav.  91). 

[226]  But  I  am  of  opinion  that,  as  the  case  now  stands,  I  can  make  no  order. 
An  offer  of  the  husband  and  wife  is  no  foundation  for  such  an  order. 

As  no  order  can  be  made,  it  has  not  been  necessary  for  me  to  consider  the 
importuit  question,  whether,  in  the  present  state  of  the  law,  the  reversionary  interest 
of  a  married  woman  can  be  disposed  of.  I  have  looked  at  it,  only  for  the  purpose  ot 
determining  whether  I  ought  to  encourage  these  Petitioners  to  bring  forward  the 
question  in  any  other  form  of  application,  or  after  doing  the  act  they  now  offer  to  do^ 
or  some  other  act,  which  may  Tnx)bably  be  better  contrived  to  answer  their  purpose. 

I  have  read  all  the  caees  which  were  cited,  and  I  do  not  think  it  ri|^t  to  Bug^jeet 
any  other  attempt  to  attain  the  ol^ect  of  iuhis  petition. 

The  ease  <^  latidm  v.  Admm^  which  was  relied  on  in  the  iwgnment,  has  hem 
searched  for,  but  unsucees8fully.(l) 

Subsequently,  another  indenture,  dated  the  15th  of  March  1848,  was  executed 
between  John  James  Henning,  the  son,  of  the  first  part,  Edward  Henning,  the  ftither, 
of  the  second  part,  and  Mrs.  Henning  of  the  third  part,  whereby  the  fauier  and  the 
son  released  and  surrendered  their  respective  interests  in  the  fund  to  Mrs.  Henning, 
*'  to  the  intent  that  the  interests  of  the  [2271  father  and  the  son  might  be  merged 
and  extinguished  in  that  of  the  mother ;  and  that  the  fund  might  become  absolutely 
vested  in  poasession  in  her."  The  petition  was  then  amended  by  stating  this  deed, 
and  was  again  brought  on. 

Mr.  Batten  again  argued  in  support  of  it ;  but 

Thx  Master  or  the  Roli£  [Lord  Langdale]  said,  he  was  not  satisfied,  and  could 
not  lend  the  aid  ci  the  Court  to  effect  that  whion  was  the  plain  object  of  the  parties, 
and  he  dismiiaed  the  petition.  (Note. — Affirmed  by  Lord  Gottraham,  2  Phillips,  731.) 

(1)  It  BubsequentJy  turned  out  that  the  title  of  the  case  was  incorrect,  and  that 
the  name  of  it  was  Laickom  v.  Vinee^,  The  petition,  order,  &o.,  were  i^tuwards 
found  in  the  repcnrt  and  regBstear's  oflficw.   Beg.  Lib.  1836,  K  fo.  941. 
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[W]   PAGKiLHbBNl.   ifonft  20,  21,  1848. 
[a  C.  17  L.  J.  Ch.  200 ;  12  Jar.  340.   Bond  t.  fFat^  1886,  32  Ch.  D.  241.  242.] 

Upon  ft  marriage  embmplated  between  A.  and  B.,  I^e  lady's  fwtana  Toatod  in  C.  her 
former  ^aiman,  wai^  on  the  14th  oi  Haroh,  afttf  tnaty  and  agreonent  witii  C, 

,  rested  m  tnuteea  for  the  lady,  "her  exeentora  and  administraton  and  aangnfl" 
until  tlie  marriage,  and  aftenrards  for  her,  her  husband  and  children.  On  the 
27th  of  March,  and  before  the  marriage,  the  husband  and  wife,  without  the  inter- 
vention of  C,  revoked  the  settlement,  and  married  the  next  day.  A  bill  by  the 
husband,  claiming  the  fund  unaffected  by  the  trusts  <A  the  settlement,  was  dis- 
missed with  costs,  the  Court  holding  that  a  reroeation,  under  such  eiroumstanoes, 
could  not  be  maintained. 

This  case  is  reported  in  a  former  volume  (9  Bear.  570),  where  it  appears,  that,  in 
omtemplation  of  a  marriage  between  Mr.  Page  the  Plaintiff  and  Bliss  Beid,  a  s^e- 
mmt  was,  on  the  14tb  of  March  1844,  made  m  a  sum  of  X1500  belonging  to  her,  and 
Twted  on  mort^ige  in  the  name  of  Mr.  Bobell,  her  former  guardian,  and  Uiereb^ 
the  same  was  aasi^wd  to  trustees  in  trust  for  her,  her  intended  husl»nd  and  Uiar 
diildren.  Before  the  marriage,  and  on  the  27th  of  March  1844,  Mr.  Page  and  [229] 
Miss  Beid  revoked  the  settlement,  and  married  on  the  next  day  (28th  Mareb).  The 
bill  was  filed  by  Mr.  Page  and  his  mortgagee,  to  compel  the  trustees  to  pay  over  the 
fund,  and  the  question  was  as  to  the  effect  of  the  revocation.  At  the  liearin^  the 
Master  of  the  Rolls  referred  it  to  the  Master  to  enquire  and  state  under  what  circnm- 
fltanees  the  deed  of  revocation  was  executed. 

The  Master  made  his  report,  and  thereby  found  that  Dobell  had  been  appointed 
guardian  of  Miss  Beid,  and,  from  the  death  of  her  father  in  1831,  and  for  fourteen 
yean,  managed  her  property  and  superintended  her  education.  That  Mr.  Page 
naving  paid  his  addresses  to  Miss  Beid,  Dobell  disapproved  thereof  on  account  of  the 
youth  and  inexperience  of  Miss  Beid,  and  the  inability  of  Page  (a  stodrat  of  the 
oniTerai^)  to  maintain  a  wife,  but  be  had  no  reason  to  object  to  Page  enapt  on 
peouniaiy  grounds. 

Th^,  howerer,  determined  to  marry ;  but  Dobell  refused  to  be  present  at  the 
ceremony,  stating  that  he  had  only  consented  to  the  marriage  on  Page  taking  orders 
and  obtaining  a  living.  Page,  however,  requested  Bobell  to  assist  him  in  nuuting  an 
effectual  settlement  of  Miss  Beid's  fortune,  which  he  consented  to  do,  and  in  t^e 
beginning  of  March,  they  went  togedier  to  Bobell's  solicitor,  when  the  terms  were 
arranged.  The  settlement  was  |»«pared  and  approved  of  by  Mr.  Page  and  a  pro- 
fessional friend,  and  on  the  14th  of  March  1844  they  all  attended  at  the  solicitor's 
to  execute  it.  Page  enquired  whether  there  was  any  power  to  the  trustees  to 
advanee  him  money  to  purchase  furniture,  and  was  answered  in  the  uecatiTe;  he 
enquired  whethw  such  a  power  oould  be  inserted,  and  the  solicitor  stated  it  conU, 
but  that  time  must  be  a  re-ei^;roBsment.  Page  then  ^28]  said,  it  had  better  remain 
as  it  was  drawn,  and  the  aettlemeat  was  aooordingly  executed  by  tiie  several  partiesL 
The  mortgage  was  tranrferred  to  the  trustees  of  the  settlemuit,  ud  the  trusts 
dedared  by  a  separate  deed. 

Some  days  subsequently  Fa^  enquired  of  the  solicitor,  whether  Miss  Beid  coold 
revoke  the  settlement,  which  being  concddered  doubtful,  the  ojxnion  of  a  conveyancer 
was  taken,  who  thought  it  could.  Dobell  declined  signing  another  deed  if  the  settle- 
ment was  revoked,  but  it  was,  however  (as  before  stated),  revoked. 

The  Master  then  proceeded  to  find  as  follows : — That  Page  himself  suggested  that 
the  money  should  be  settled  to  Miss  Beid's  separate  use,  in  which  she  acquiesced,  in 
the  belief  and  under  the  full  impression,  that  the  effect  thereof  would  not  be  to  place 
It  out  of  her  control  and  disposition,  but  that,  on  the  contrary,  the  effect  of  such  settle- 
ment would  be,  to  place  the  same  sum  out  of  the  control  and  disposition  of  Pa^  her 
intended  husbaikd,  and  to  leave  the  same  subject  to  her  absolute  control  aad  dv^oa- 
tion,  notwithatandii^  her  ooverbve,  and  as  if  she  had  remained  sole  and  unmarried. 

That  Miss  Beid  exeeuted  auoh  settlement,  under  the  full  impression  that  her 
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stated  views  were  ^tfeby  carried  out,  and  that^  but  for  such  beli^  and  impression, 
she  would  not  have  assented  to  or  executed  sudi  settlement.  But  he  found,  that  as 
to  such  belief  and  impression  of  Miss  JLad,  no  oUier  eridenoe  bad  been  hud  before 
him  than  her  own  affidavit 

That  at  the  time  of  the  execution  of  the  settlement,  some  cooTersation  took  place 
as  to  inserting  therein  a  [230]  power  to  advance  to  her  intuidad  husband  a  sum  of 
X500,  and  thab  she  ms  induoea  to  ac<|uiesce  in  the  settiement  as  engrossed,  by  tibe 
belief  tiiat  she  was  at  liberty,  at  any  time,  to  dispense  with  the  settlement 

That  a  few  days  after  the  execution  of  the  settlement,  and  before  her  marriage, 
Miss  Beid  became,  for  the  first  time,  aware  that  the  settlement  placed  the  control 
and  disposition  of  the  principal  money  out  of  her  power  from  the  time  of  her 
marriage,  and  deprived  her  of  the  power  of  assigning  or  disposing  of  it  or  anticipating 
the  yearly  interest,  and  that  on  being  so  informed  she  expressed  her  surprise,  and 
at  ODce  expressed  her  determination  not  to  have  it  so,  and  declared,  that  she  would 
not  be  married  at  all  under  such  circumstances  as  to  have  the  money  so  taken  out 
of  the  power  both  of  herself  and  her  intended  husband.  The  Master's  findings  being 
founded  upon  the  affidavit  of  Page  and  Miss  Beid. 

That  the  object  Miss  Beid  hM  in  view  was  to  purchase  furniture,  if  necanssry  (she 
and  her  intended  husband  being  bot^  nnprorided  therewith),  or  oUierwise  to  keep 
the  m<mey  nnder  her  own  oontroL 

That  immediately  after  the  above-mentioned  circumstances  Page  went,  at  the 
wish  and  with  the  knowledge  of  Mias  Beid,  to  consult  Beamont,  one  of  the  trustees 
of  the  settlement,  and  he  and  Page  went  together  to  Liverpool,  and  consulted  the 
solicitors  who  had  prepared  the  settlement,  and  who  promiswl  to  prepare  a  deed  of 
revocation,  but  on  the  26th  of  March  1844  a  letter  was  received  from  them  stating 
that  it  could  not  be  done,  as  Bobell  was  determined  to  sign  no  new  deed. 

[2311  Tliat  immediately  thereupon,  at  the  wish  and  vrith  the  knowledge  of  his 
intended  wife.  Page  instructed  other  solidtorB  to  whom  the  point  had  been  previously 
menti<med  by  PJtge  and  Miss  Beid,  to  prepare  a  deed  of  revocation  of  the  settlement, 
whicfa  was  aooonungly  prepared  by  them,  and  executed  by  Miss  Beid  on  the  27th  <rf 
March  1844. 

That,  under  these  circumrtanoei^  the  deed  of  revocataon  was  prepared,  made,  and 
executed,  by  and  at  the  suggestion,  wish,  and  determination  of  Miss  Beid,  and  in 
order  to  set  aside  the  deed  M  settlement,  the  legal  effect  of  which  (as  she  stated  by 
her  affidavit)  had  been  wholly  mistaken  by  her. 

That  such  deed  of  revocation  was  prepared,  made,  and  executed  of  the  free  and 
voluntary  act  of  Miss  Beid,  and,  as  far  as  he  was  able  to  find  upon  the  evidence 
before  him,  without  perauasion,  request,  or  influence  of  or  by  Page,  her  intended 
husband,  other  than  therein  appeared. 

That  Miss  Beid,  upon  one  occasion,  told  Dobell  or  hia  wife  that  she  wished  her 
fortune  to  be  settled  on  herself.  That  such  occasion  was  once  in  conversation  with 
Dobell,  when,  in  answer  to  an  objedaon  made  by  him  to  her  being  married  then  to 
and  that  Page  was  wanting  her  moneyj  she  said,  they  could  hare  no  further 
objection  on  that  ground,  since  she  would  have  her  money  settled  on  herself. 

That  Miss  Beid  was  not,  at  t^e  time  of  the  settlement,  nor  at  any  time  thereto- 
fore, aware  that  the  effect  of  the  settlement  would  be  to  divest  herself  of  the  control 
over  her  property  intended  to  be  thereby  settled. 

[23^  The  cause  came  on  for  further  directions  upon  the  Master's  report 

Mr.  Boupell  (in  the  absence  of  Mr.  Turner)  for  the  Plaintiffs,  and 

Mr.  Blundell,  for  Mrs.  Page,  repeated  their  former  arguments,  viz. : — 1.  That 
parties  have  full  power  to  annul  or  vary  the  terms  of  a  marriage  settlement  at  any 
time  before  the  marriage  takes  place. 

2.  That,  by  the  settlement  itself,  she  had  power  to  revoke,  for,  the  {ffofierty 
being  limited  to  her,  her  executors,  administrators,  and  assigns  until  a  marriage, 
upon  the  terms  then  agreed  uptm,  took  phwe,  and  a  marriage  on  such  terms  nevto 
having  bdran  place,  she  remained  the  absolute  owner  of  the  property,  and  might 
revoke  or  alter  the  trusts  respecting  it  as  she  pleased. 

3.  They  now  added,  that  it  had  been  found  by  the  report  tiiat  the  rerooation  had 
been  exeoated  oi  the  free  will  of  the  lady,  a  person  of  full  age^  and  competmt  to 
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deal  with  her  own  property ;  that  it  had  been  done  openly,  with  the  knowledge  of 
Dobell  and  Beamont,  and  without  any  fraud  or  undue  influence. 

Mr.  Hodgson  and  Mr.  Renshaw,  for  the  trustees  of  the  settlement,  argued  that 
the  settlement  was,  for  valuable  consideration,  complete  and  not  executory,  and  that 
it  could  not  be  varied  if  the  same  marriage  thereby  contemplated  ever  toc^  effect 
That  Mr.  Page  was  bound  by  his  contract  with  Dobell,  for  though  he  was  no  longer 
the  guardian  of  the  lady,  he  still  stood  in  a  fiduciary  character  towards  her,  and 
under  his  moral  protection,  and  that,  considering  the  situation  of  the  parties,  her 
intended  husbuia  must^  tiie  day  [283]  before  the  marriage,  have  poBseosed  w 
powerful  an  influence  over  her,  that  she  could  not  be  oonndered  a  free  agent  in  the 
absence  of  those  who  had  previously  undertaken  the  i^otectioD  of  her  interests. 

The  following  oasee  were  cited : — Page  v.  Borne  (9  Beavan,  570),  Peire  v.  Emmam 
(2  Myl  &  K.  496),  BUI  v.  CWrfem  {Ibid,  503),  Stoane  v.  Cadogan  (2  Sugden's  V.  &  P. 
p.  168,  and  App.  No  26,  p.  370,  9th  ed.),  Ward  v.  Avdland  (8  Beav.  201),  Thmuu 
V.  Brennan  (V.-C.  K.  Bruce,  6th  June  1846),  Logon,  v.  Bell  (1  Com.  B.  Rep.  872), 
Bmghion  v.  SandUamds  (3  Taun.  342),  Bolms&ti  v.  Dickenson  (3  Ruse.  399),  OadceU  v. 
Gaskell  (2  Younee  &  J.  502),  Huguemm  v.  Baseley  (14  Ves.  273),  Purcdl  v.  M'Narnara 
{Ibid.  91),  Smith  V.  Wavde  (15  Sim.  66),  HiU  v.  Qomme  (1  Beav.  640,  and  5  Myl.  & 
Cr.  250),  Edwan-ds  v.  Joms  (1  Myl.  &  Cr.  226),  FUneer  v.  Marten  (2  Myl.  &  Cr.  459), 
DUlon  V.  Coppin  (4  Myl.  &  Cr.  647),  Davenport  v.  Bishopp  (2  You.  &  Coll.  (C.  C.) 
461),  Woodcock  v.  Monckton  (1  Coll.  273),  v.  The  Countess  of  Mulgrare  (2  Keen, 

81),  ColUnson  v.  Pattrick  {Bid.  123),  Beatsoa  v.  Seataon  (12  Sim.  281),  Searle  v.  Lam 
(15  Sim.  95),  Jefferys  v.  Jefferys  (Cr.  &  Fh.  138),  Fortesate  v.  Bamett  (3  Myl.  &  K. 
36),  Cooper  v.  Skelford  (3  Man.  G.  &  S.  266). 

Ths  Mastbe  07  THE  BoLi£  [Lord  Langdale]  (in  substance)  said :— This  is  a  case 
of  first  impression  and  one  of  great  difficulty,  and  I  should  not  decide  it  now  if  I 
thought  that,  upon  any  further  consideration,  I  should  come  to  a  different  concIusioD 
from  that  at  which  I  have  arrived. 

[234]  The  question  is,  whether  parties  who  have  deliberately  entered  into  a 
contract  of  marriage,  and  have  executed  a  settlement,  the  terms  of  which  have  been 
agreed  upon  with  the  advice  and  assistance  of  their  friends  and  advisers,  can  after- 
wards revoke  that  settlement  without  or  against  the  counsel  and  assistance  of  their 
friends,  and  l^ua  defeat  the  object  of  the  settlement,  and  give  the  whole  property 
to  the  husband.  If  that  be  the  law,  it  must  have  its  effect,  notwithstanding  its 
mischievons  consequences.  In  this  case,  it  appears  (hat  Mr.  Vaga  paid  his  addrenes 
to  tiie  lady  who  was  entitied  to  £160C^  vested  in  Mr.  DobelC  who  had  been  her 
guardian  and  the  executor  of  her  father's  wiU.  He  had  the  management  oi  her 
fortune,  and,  although  she  had  attuned  twenty-one,  that  sort  of  relationship  continued 
between  them  as  made  it  proper  that  he  should  be  consulted  on  so  important  a  step 
as  her  marriage,  and  he  was  the  person  who  most  naturally  would  protect  her 
interests.  He  was,  at  first,  opposed  to  the  marriage.  However,  he  afterwards 
acquiesced,  and  it  was  agreed,  both  by  Mr.  Page  and  the  lady,  that  her  property 
should  be  settled.  The  terms  of  the  settlement  were  agreed  on,  after  great  care,  and 
it  was  executed  with  due  deliberation,  and  Mr.  Page  appears  to  have  been  fully 
cognizant  of  its  effect. 

A  few  days  after  it  was  executed,  and  before  the  marriage  took  place,  a  change 
came  over  the  spirit  of  this  gentleman.  He  enquired  of  the  solicitor  if  the  settle- 
ment could  not  be  revoked  by  the  lady,  and  he  was  told  the  case  was  doubtiuL  The 
scheme  of  revoking  the  settlement  was  communicated  to  Mr.  Dobell,  and  he  declined 
to  execute  any  other  deed.  A  deed  of  revocation  was,  however,  executed,  and,  upon 
the  preponderance  of  the  evidence,  it  would  seem  that  Mr.  Dobell  was  not,  before 
the  marriage,  informed  of  [236]  its  execution.  There  was  no  interruption,  in  any 
way,  of  the  intention  to  celeorate  the  marriage.  The  deed  of  revocation  itself  recited 
— "  Whereas  the  said  intended  marriage  has  not  yet  been  solemnized ;  but  it  is 
intended  shortly  so  to  be : "  that  is,  the  same  marriage  was  contemplated  both  at 
the  date  of  the  settlement  and  of  the  deed  of  revocation. 

The  question  is,  whether  the  transaction  here  is  such,  as  to  justify  this  CouTt, 
in  the  exercise  of  its  equitable  jurisdiction,  in  sustaining  the  deed  revoking  the 
trusts  of  the  settlement.   It  has  been  argued  that  this  Court  would  look  at  the  Ic^ 
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right  alone;  bat  I  cannot  agree  to  that  doctrine.  (See  Bobiiutm  t.  Dieken8on,  3 
Busaell,  413.) 

It  was  not  oertain,  even  after  the  execution  of  the  settilemMi^  that  the  parties  would 
many.  The  nuuristf^midit  hare  been  broken  off  by  one  Mr  both  of  the  pardes.  Either 
might  have  marriea  anothw  person,  and  thereby  the  engagement  would  have  been 
pat  an  «Dd  to,  or  ^ere  mwht  UTe  been  a  oomiwto  release  of  the  contoMt  expressed 
or  implied.  The  parties  had  a  right  to  break  the  oonteaot  of  marriage,  and  to 
revoke  t^e  deed  of  setdement,  if  uiey  chose  to  do  sc^  or  to  call  on  the  tanstees  to 
execute  other  deeds.  Hiey  might,  perhaps,  under  proper  oircumstuioe^  hare  entered 
mto  a  new  contract  or  made  another  contraot,  giving  the  husband  the  whole  interest 
in  the  fund ;  but  nothing  of  that  kind  has  been  done  in  this  case. 

It  is  true  that  no  influence  is  proved  to  have  been  used;  bat  no  one  oan  say 
what  may  be  the  extent  of  the  influence  of  a  man  over  a  woman,  whose  consent  to 
marriage  he  has  obtained.  Here  the  husband  having  [236]  mortgaged  the  property, 
we  are  told,  by  the  report  of  the  Master,  thtUi  no  undue  influence  had  been  used. 
The  Court,  however,  will  look  with  great  vigilance  at  the  circumstances  and  situaUon 
of  the  parties  in  such  cases  as  the  present,  and  will  not  only  consider  the  influence 
which  the  intended  husband,  either  by  soothing  or  violence,  may  have  used,  but 
require  satisfaotoiy  evidence  that  it  has  not  been  used. 

I  do  not  say  that  the  lady  might  not  have  done  this,  if  she  had  acted  indepen- 
dently of  her  intended  husband,  npon  a  consultation  witii  her  friends ;  bat  Mr.  Page 
having  consulted  Mr.  Dobell  in  the  light  of  the  lady's  next  friend,  if  not  of  her 
guardian,  and  acted  in  concurrence  with  him  in  the  first  instance^  I  think  it  was 
not  competent  for  him,  afterwaids,  to  deal  wiUi  her  akme,  in  obtaining  s  revocation 
of  the  settlement. 

I  most  dismus  tiiis  bill,  but^  I  confess,  not  witfaoat  considerable  doubt 


[237]   Wilson  v.  Eden.   April  19,  20,  May  6,  30,  Jum  10,  1848. 

[S.  C.  17  L.  J.  Ch.  469;  12  Jur.  488;  6  Ex.  7&2;  14  Bear.  317;  18  Q.  E  474; 
reversed,  16  Beav.  153.  See  Prescott  v.  Barker,  1874,  L.  R  9  Ch.  186.  Disoussed, 
£utler  V.  BiUhr,  1884,  28  Ch.  D.  66.] 

A  testator  haviuj^  by  his  will,  made  a  marked  distinction  between  his  real  and 
personal  estate,  gave  the  residue  "  of  his  personal  estate,  goods,  and  chattels "  to 
his  brother  alwoTutely,  and  he  devised  "all  and  singular  nis  manors,  lordships, 
rectories,  advowsons,  mesmages,  lands,  tenements,  tithes,  and  hereditaments,"  situate 
at  or  near  W.,  "and  all  other  his  real  estates  in  W.,  and  elsewhere  in  Gi'eat 
Britain  "  to  trustees  for  his  brother  for  life,  with  remainder  to  his  first  and  other 
SODS,  &c.  Held,  first,  upon  the  context  of  the  will,  that  ike  testator's  leaseholds  for 
years  passed  under  the  residuary  bequest  to  A.  absolutely,  and  not  in  strict  settle- 
ment with  the  real  estates;  and,  secondly,  that  although  the  Wills  Act  (1  Vict.  c. 
26)  was  applicable  to  this  case,  still  that  the  26th  section  (which  enacts  that  a 
devise  of  the  land  of  a  testator,  &&,  shall  be  consbued  to  include  leasehold  estates 
to  which  auch  description  sh^  extend,  unless  a  contrary  intention  shall  appear) 
did  not  affsot  the  above  construction. 

In  the  very  numerous  cases  in  which  the  rule  in  Mose  v.  Bartlett  (Cro.  Car.  p.  293) 
has  been  referred  to  and  discussed,  it  does  not  appear  to  hav^  been  inbentionally 
or  substantially  varied ;  but  when  the  words  describing  the  subject  of  the  devise 
have  not  been  simply  "lands  and  tenements,"  but  the  words  "farms,  messuages, 
and  mines,"  or  any  of  them  have  been  added,  or  the  testator  has,  in  addition  to 
the  words  simply  describing  the  subject  of  the  devise,  used  other  words  descriptive 
of  the  nature  ot  extent  of  his  interest  in  the  thing  given,  and  that  interest,  as 
described,  is  properly  applicable  to  leaseholds,  or  has  used  words  plainly  connect- 
ing property  which  was  leasehold  with  the  lands  or  tenements  or  hereditaments 
the  principal  subject  of  the  devise,  the  additional  words  have  (although  not  in  a 
manner  always  approved  of)  been  held  to  wamnt  the  oondusion  that  leaseholds 
were  within  the  description  oi  the  thing  devised. 
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Hie  tertator,  Sir  Robert  JohiuoD  Eden,  Bart.,  by  hit  wiU,  datad  the  14th  of 
April  1816,  directed  all  fait  debts,  foDeral,  and  teetameataiy  expemea  to  bo 
paid ;  and  cfaai|{ed  aU  his  real  and  personal  estates  with  the  payment  theretrf  and 
of  tAM  peoiiniaiy  legacies  or  sums  in  gross  thereiDafter  bequeathed.  And  he  directed 
that  hia  personal  estate,  not  ^Mcificwy  bequeathed,  should  be  the  primary  fund  for 
these  purposes.  The  testator  then  gave  severd  leffaoies  and  annuities;  and  he 
charged  all  and  singular  his  real  estates  themmafter  devised  with  the  payment  of 
the  aevenU  annuities,  and  also  with  the  amount  of  the  i«x)perty  tax  payable  in 
respect  t^erec^ ;  and  he  save  to  annuitants  jpowers  by  distress,  ami  entry  and  per^ 
cation  of  the  rents  "  of  uie  said  real  estates  to  reoorer  the  uinuitaes  and  proper^ 
tax;  and  he  bequeathed  to  the  poor  householders  of  Windlestone  towndiip 
£20  "to  be  paid  out  of  lus  personal  estate  only."  And  he  directed,  that  the  l^acy 
duty  on  the  legacies  and  annuities  shouM  be  paid  out  of  his  "peiwwal  estetei'* 

The  testator  dien  proceeded  as  folUnra: — "I  give  and  oeqneatb  all  the  resl^ 
residue^  and  remainder  of  my  personal  estate,  goods  and  chattels,  whatsoever  and 
wheresoever,  after  and  subject  to  the  paymwt  of  my  just  debte,  funeral  and  testa- 
mentary ezpensea,  and  the  said  l^iacies  and  bequests  (except  the  said  annuitaes)  here- 
inbefore by  me  ^ven  as  aforesaid,  and  all  my  estate  and  interest  therein  unto  my 
brother,  Morton  John  I^vison,  Esq.,  late  Morton  Jdm  Eden,  absolutely  to  and  iae 
his  own  use  and  benefit. 

"  I  give  and  devise  all  and  singular  my  manors  or  lordships,  rectories,  advowscMu, 
mesBuages,  lands,  tenements,  tsthes,  and  hereditaments  situate,  lying,  ariang,  or  being 
at  or  near  Windlestone,  West  Auckland,  St.  Helen's  AuokWra,  and  Bishop's  Auck- 
land, in  the  county  of  Durham  or  in  the  City  of  Durham,  and  i^ignall,  in  the  county 
of  York ;  and  a  parcel  of  land  purchased  by  me  of  the  late  Mrs.  Ma^  lAmbton,  at 
Bomanby,  near  Northallertcm,  in  the  North  Biding  of  the  county  trf  Yoxk,  and  all 
other  my  real  estates  in  the  said  counties  of  Durham  and  York,  and  elsewhere  in  Great 
Britain,  uid  all  my  estate  and  interest  therein,  unto  Bobert  Eden,  Duncomhe  Shafto^ 
William  NesfieM,  and  Thomas  Hotter,  and  tfaur  A«ri^  subject  to  ^e  said  annuities  so 
given  and  devised  as  aforesaid;  to  hold  the  same  unto  Bobert  Eden,  Buncombe 
Shafto,  William  Nereid,  and  Thomas  Hopper,  and  their  heirs,  subject  as  aforesaid, 
to  and  for  the  several  uset,  upon  [239]  the  trusts,  &c.,  hereafter  declared,  &c.,  that  is 
to  say,  to  the  use  of  my  said  brother  the  said  Morton  John  Davison  and  his  assigns 
for  and  during  the  term  of  his  natural  life,  without  impeachment  of  or  for  any 
manner  of  waste,  and  from  and  immediately  after  the  determination  of  that  estate  l^^ 
forfeiture  or  otherwise  in  his  lifetime,"  to  trustees  to  preserve,  &c.,  &c.,  and  for  that 
porpose  to  make  entries  and  bring  actions  as  occasion  shall  require,  but  never^ 
theless  to  permit  and  suffn-  the  said  Morton  John  Davison  and  hia  assigns,  during  his 
life,  to  receive  and  take  the  rents^  issues,  and  profits  of  the  said  herMUtaments  and 
premises,  *'  and  from  and  immediately  after  his  decease,"  to  the  use  d  the  first  and 
other  eons  of  Morton  John  Davison  in  tail  male ;  and  in  default  of  sndi  issue,  to  the 
use  of  Sir  William  Eden,  Bart,  his  heirs  and  assigns. 

The  will  contained  a  power  for  Morton  John  Davison  to  limit  a  jointure  of  £1000 
a  year  to  his  wife,  to  be  issuing  out  of  "all  or  any  part  or  parts  of  the  said  heredita- 
ments and  premises  hereinbefore  devised,"  with  the  usual  powers  of  distress  sod 
entry,  and  a  power  to  appoint  the  hereditaments  so  charged,  "for  any  term  or  terms 
of  years,"  for  securing  the  same,  l^e  will  also  contained  a  power  to  lease  for  any 
term  not  exceeding  Jfwenty-one  years.    The  testator  appointed  his  brother  executor. 

The  testator's  Ibrother,  Morton  John  Davison,  having  died  without  issue  in  June 
1841,  die  testator,  on  the  18th  of  July  1841,  nude  a  codicil  to  his  will,  which  he 
thereby  "  ratnfied,  confirmed,  and  republished. 

The  testator  died  in  1S44,  seised  and  possessed  of  freehold  and  leasehold  estates. 
The  question  in  the  pM(Q  cause  related  to  the  leaseholds,  which  were  daimed,  on  the 
one  hand,  Sir  William  Eden,  as  passing  with  the  freeholds  under  Uie  ultimate 
devise  to  him,  and,  on  the  other  hand,  by  the  next  of  kin  of  the  testator,  on  the 
ground  that  they  were  comprised  within  the  absolute  bequest  of  the  personalty  to  the 
testator's  brother  which  failed  by  his  death  in  the  testator's  lifetime. 

By  the  decree  made  in  this  cause,  it  was  referred  to  the  Master  to  enquire  "  what 
leasehold  estates  the  testator  died  possessed  of,  and  where  the  same  were  respectively 
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aitiuted,  and  the  nature  of  ^e  testatOT'i  estate  and  intereat  therein,"  wifch  liberty  to 
state  special  oireamstanoeB. 

Tfae  Master,  by  his  report  dated  the  3d  of  Jaly  1847,  found,  that  the  testator  was, 
in  his  lifetime,  and  at  the  time  of  his  death,  possessed  of  several  leaaehold  estates  in 
tfae  townships  of  Merrington  and  Middlestone,  both  now  in  the  parish  of  Merrington 
in  the  county  of  Durham,  held  under  various  leases  granted     the  Dean  and  Chapter 
of  Durham  to  the  testator,  or  to  bis  trustaes  for  his  benefit,  for  terms  of  twenty-one 
years  respec^ely,  and  consisted  of  the  several  partioolars  mentioned  in  tfae  sofaedule 
to  fais  report-   And  fae  found  that  the  township  of  Middlestone  was  theretofore  in  the 
parish  of  St.  Andrew  Auckland,  bnt  was  annexed  to  the  parish  of  Merrington  on 
the  26th  day  of  April  1845.   And  he  found  tiiat  the  puiafa  of  Merrington  was 
XDtwBeeted  by  a  high  ridge  of  hills  ranging  east  and  west,  oiKm  Uie  summit  of  which 
tfae  church  and  village  of  Merrington  were  situated.    And  he  found  that  the  greater 
part  of  the  said  leasehold  estates,  to  the  extent  of  539  acres  and  38  perches  or  there- 
abouts, lay  to  the  south  of  the  said  ridge,  and  extended  to  and  [241j  for  about  2050 
yards  abutted  on  the  northern  boundary  of  the  freehold  manor  and  estate  of  the 
testator  in  the  township  of  Windlestoue,  theretofore  in  the  parish  of  St.  Andrew 
Auckland,  but  now  forming  part  of  tfae  new  parish  of  Goundou,  which  was  made  a 
pariah  in  the  year  1842,  ana  adjoined  the  said  freehold  estate  of  Windlestone,  bat 
were,  in  part,  separated  therefrom  hy  a  turnpike  road,  and  in  part  b^  tfae  ordinary 
hedges  of  die  country,  throiu^h  wmch  were  necessary  communioatioiu  for  those 
tenants  who  held  both  freehold  and  leftsehold  in  the  same  farm  |  that  the  said  lease- 
hold ntates  were  nab  intermixed  witb  or  snrnmnded  by  tfae  freehold  lands  of  the 
testator  at  Windlestone,  but^  with  the  exception  of  one  plot  oontaining  abont  18  acres, 
tfaey  lay  together,  and  part  of  them  were  About  a  quarter  of  a  mile  nom  tiie  mansion 
of  Windlestone ;  but  the  turnpike  road  between  Bishops  Auckland  and  Rushyford  lay 
between  them  and  the  said  mansion.    And  he  found  that  the  remainder  of  the  said 
leasehold  estates,  containing  about  72  acres  1  rood  12  perches,  lay  on  the  northern 
side  of  the  said  ridge,  and  about  two  miles  from  tfae  said  testator's  said  freehold 
mansion  and  estate  at  Windlestone,  and  which  said  freehold  mansion  and  estate 
had  been  in  the  possession  of  the  fanidly  of  the  said  testotor  for  upwards  of  150  years. 
And  fae  found  tfaat  parts  of  tfae  said  freefaold  estates  were  first  acquired  by  Sir  John 
Eden,  Bart.,  tfae  father  of  the  said  testator ;  and  he  found  the  dstes  of  lus  different 
purchases.   And  he  found  that  tfae  Dean  and  Cfaapter  of  Durfaam  had  hitfaoto 
renewed  the  leasee  at  the  end  of  every  seven  years ;  but  tiiat  die;^  were  not  under 
any  covenant  to  do  so.   And  fae  found  that  in  the  leases  granted  in  the  year  181t^ 
by  the  said  dean  and  ofaapter,  were  tfae  following  resemtions ;  (tibat  is  to  say)  "The 
woods,  underwoods  and  trees  now  growing,  or  hereafter  to  grow  [2^  upon  the  said 
demised  premises,  and  the  mines  and  quarries  within  and  under  the  same ;  with  a 
right-of-way,"  &c.   And  he  found  that  in  the  leases  ^pranted  in  the  year  1844  were 
reserved  the  woods,  underwoods  and  trees,  and  tfae  mines,  [nts  and  quarries  of  coal 
and  other  minerals  whatsoever.    And  he  found  that,  in  the  year  1833,  the  Dean  and 
Cluptor  of  Durham  demised  the  coal  mines  under  tfae  said  leasefaold  estates,  and 
other  adjoining  lands,  with  power  to  erect  cottages,  and  make  a  railway,  which  had 
been  erected  and  made ;  and  that  on  other  parts  of  the  said  I^sehold  estates,  and 
within  140  yards  of  tfae  western  boundary  thereof,  a  colliery  bad  been  established. 
Ami  fae  found  that  the  testator  was  not,  at  the  time  oi  fais  death,  possessed  of  or 
entitled  to  any  leasefaold  estates  for  years,  exo^  in  the  townships  <^  Menington  and 
Hiddlestooe  as  aforesaid.  And  as  spedal  drcumstanoes  he  found,  th^  besides  tiie  said 
leasehold  estates,  tfae  said  testator  was  not  possessed  of  any  estates  in  tfae  county  of 
Durham,  otfaer  than  tfae  following;  (that  is  to  say)  tfae  manor  and  estate  of  Windlestone, 
comprising  the  whole  township  of  Windlestone,  and  of  freefaold  tenure,  and  containing 
1182  acres  2  roods  29  percfaes,  of  two  freefaold  closes  of  ground  oalled  respectively 
Crab-tree-field  and  Wallsend-field  immediately  adjoining  tfae  estate  of  Windlestone,  and 
situate  in  tfae  township  of  Counden,  containing  together  16  acres  or  thereabouts,  and 
of  tfae  freehold  titfates  thereof ;  of  detached  portions  of  freehold  land  in  the  township  of 
Merrington,  oontaining  tt^tfaer  106  acres  or  thereabouta ;  of  tfae  freehold  tithes  or 
portions  of  the  said  testator's  leasehold  estates  in  Merrington  and  Middlestone ;  an 
estate  in  the  townsfaip  of  West  Auckland,  chi^y  freehold  and  copyhold,  with  die  free* 

R.  m.— as* 


Digitized  by 


810 


WILSON  V,  KDEN 


niUT.ia. 


hold  tithes  thereof ;  and  two  leasee  for  lives,  cootuning  together  1 162  acres  or  there- 
abouts, of  freehold  lands  in  the  paridi  of  St.  Helen's  Auckland ;  and  381  [24S]  Mxtn  or 
thereabouts ;  of  two  freehold  fields,  containing  together  about  19  acres,  in  the  township 
of  Boudgate  in  Auckland ;  and  of  a  freehold  messuage  in  the  City  of  Durham ;  but  which 
said  freehold  fields  uid  messuage  were  afterwards  sold  br  the  said  testator  Sir  Bobert 
Johnson  Eden  in  his  lifetime.  And  he  found  that  nie  mansion-houBe  or  hall  at 
Windlestone  was  built  upon  the  freehold  part  of  the  estates  ot  the  aead  testator,  and 
there  were  serend  ootbigee  (some  of  which  were  ornamental}  and  also  other  building 
standing  upon  ^at  part  of  the  ssid  leasehold  estates  which  was  nearest  to  the  said 
mansion-hoose  or  haU,  and  which  buildings,  consisting  of  three  cottages  called  Wdl 
Houses,  had  been  and  were  occuped  by  persons  employed  about  the  said  mansion- 
house  and  premises.  And  he  found  that  in  some  instances  the  leaseholds  were  let 
with  the  freeholds,  at  one  undivided  yearly  rent.  And  he  found  that  the  said 
testator,  during  bis  lifetime,  expended  upwards  of  £40,000  in  rebuilding  or  restoring 
the  said  mansion-house  and  premises  at  Windlestone. 

The  cause  now  came  on  for  hearing. 

Mr.  Turner  and  Mr.  Klmsley,  for  the  Plaintiff,  and 

Mr.  Purvis  and  Mr.  Faber,  for  the  executor  appointed  by  the  codicil,  who  was  one 
of  the  next  of  kin. 

Mr.  Boopell  and  Mr.  (Joldsmid,  for  two  of  the  next  of  kin. 
Mr.  Hodgson,  Mr.  Lbyd,  and  Mr.  Dickinson. 

1.  The  iMseholds  do  not  pass  under  this  devise. 

[244]  The  rule  of  law  as  laid  down  in  the  leading  case  of  Boky.  BatHett  (Cro.  Gar. 

p.  203),  IS  this  :  "  That  if  a  man  hath  lands  in  fee,  and  lands  for  rears,  and  deviseth 
all  his  lands  and  tenements,  the  fee-simple  lands  pass  only,  and  not  the  lease  for 
years :  and  if  a  man  hath  a  lease  for  years,  and  no  feensimple,  and  deviseth  all  hia 
lands  and  tenements,  the  lease  for  years  passeth ;  for  otherwise  the  will  would  be 
merely  void."  This  rule  was  elaborately  considered  by  Lord  Eldon  in  Thomfson  v. 
Lady  Lanoley  (2  Bos.  &  Pol.  (0.  S.),  303),  who  reoognised  it  as  "a  rule  which  had  been 
acknowledged  for  ages,"  and  it  has  ever  since  oeen  followed ;  ArhU  v.  FUteher 
10  Simons,  299),  StoKC  v.  Qreeiung  (13  Simons,  390),  Parker  v.  Marchani  (2  Y.  &  CoL 
a  C),  279,  and  6  Man.  &  Gr.  498),  SaU  r.  Fuher  (1  Colly.  47). 

2.  There  is  nodiing  in  the  terms  of  this  wUl  to  take  uie  case  out  of  the  rule ;  on 
like  contrary,  ^ey  eoimrm  it  The  teatator  makes  a  xoarked  distinction  between  his 
real  and  perscmaf  estate.  The  limitation  to  ^e  teustees  and  their  heks  to  nui  is 
quite  inapplicable  to  personal  estate,  which  was  oonsidered  by  Ixnd  Eldon  as  a  very 
strong  circumstance  in  WaiBiM  v.  Lea  (6  Yesey,  633).  Again,  the  testator  devises  to 
his  brother  for  life,  "  without  impeachment  of  or  for  any  manner  of  waste ; "  he 
empowers  him  to  grant  a  jointure  to  bis  wife  for  life,  and  to  create  any  term  to 
secure  it ;  and  also  to  grant  leases  of  twenty-one  years'  duration.  This  is  inconsistent 
with  his  limited  interest  in  the  leaseholds,  and  with  the  reservation  of  mines  and 
timber  by  his  lessors.  Again,  it  is  improbable  that  the  testator  could  have  intended 
his  leaseholds  to  go  in  strict  settlement;  for  he  has  made  no  provision  for  their 
continuation  by  a  renewal,  and  he  has  made  no  OTOvision  for  keepiug  the  [246]  free* 
holds  and  leaseholds  tt^ther,  for  a  child  of  his  brother  woukt  at  his  birth  have 
acquired  an  absdute  interest  in  the  leaseholds,  and,  if  be  died  the  next  day, 
would  pass  to  his  next  of  kin ;  while  the  real  estate  alone  would  devolve  in  another 
channel  to  the  remaindei^man.  The  leaseholds  are  not  inseparately  blended  with  the 
freeholds,  and  the  expression  "all  other  my  real  estates  "  are  conclusive,  as  shewing 
that  it  was  "  real  estate  "  only  that  he  intended  to  enumerate  in  the  previous  part 
the  sentence.  It  also  appears,  from  the  Master's  report^  that  there  does  exist  other 
real  estate  on  which  Uiese  general  words  may  operate. 

3.  It  will  be  contended  that  this  case  is  governed  by  the  Wills  Act  (7  W.  4  &  1 
Vict,  c  26,  s.  26),  by  which  it  is  enacted,  "  that  a  devise  of  the  Uuad  of  the  testator, 
or  of  the  land  of  the  testator  in  any  place,  or  in  the  occupation  of  any  person 
mentioned  in  his  will,  or  otherwise  described  in  a  general  manner,  and  any  other 
genml  devise  which  would  describe  a  customary,  copyhold,  or  leuehold  estati^  if 
the  testator  had  no  freehold  estate  whitdi  could  be  deacnbed  by  it,  shall  be  eautrued 
to  include  the  customary,  copyhold  and  leasehold  estates  or  the  testator,  or  his 
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etutomary,  eopyhold  and  leasehold  estates,  or  any  of  them  to  which  auofa  description 
shall  extend,  as  the  case  may  be,  as  well  as  freehold  estates,  unless  a  contrary 
intention  shall  appear  by  the  wiU."  Bnt  that  sectifm  does  not  ftf^yi  and  vas  not 
uitended  to  apply,  as  between  distinct  parties  takii^  under  the  wiU,  Dot  as  between 
devisees  and  the  heirs  and  next  of  kin ;  besides,  tlis  is  not  saoh  a  general  devise  as 
vas  contemplated  hy  the  statute ;  and  here,  "  a  contrary  intention  "  does  "  appear  by 
the  will "  itself. 

n2461  Mr.  Walpole,  Mr.  Malins,  and  Mr.  Dumergue,  for  Sir  William  Eden.  The 
words  of  this  devise  are  sufficiently  ample  to  include  the  leaseholds,  and  they  passed 
under  the  general  description.  We  do  not  dispute  the  rule  as  laid  down  in  Sose  v. 
BeirtUU,  as  applied  to  the  simple  case  there  stated ;  but,  if  upon  the  whole  will,  it 
plainly  appears  that  the  testate  meant  to  pass  leasehold  property  under  the  descrip- 
tion rei^  estate,  the  Court  will  give  effect  to  his  intention  ;  Cfoodman  v.  Edvmus 
(2  MyL  &  K  769).  That  principie  has  been  repeatedly  acted  on,  as  in  Lem  v.  Sari 
of  Stamlwpt  (6  Term  Rep.  345),  Doe  dem.  Dwaang  t.  Lord  Ormuimm  (7  Mee.  &  W.  1), 
Bayv.  Trig  (1  P.  Wms.  286).  AddM  t.  CUmeiU  (2  P.  Wms.  466),  LaaOier  v.  Caomiigh 
<1  Eden,  99,  and  I  Amb.  356),  Twnur  r.  BtuHer  (1  Bro.  C.  C.  78).  The  drcnnutaace 
that  the  devise  is  to  uses  applicable  to  freehold  property  does  not  prevent  the 
»»pUcation  of  this  principle,  for  such  was  the  case  in  udbsan  v.  Blo/ddrnm  (1  Myl.  & 
K.  571) ;  and  the  mere  ciroumstcmce  that  the  mode  ctf  dealing  with  the  property  is 
inapplicable  to  a  particular  part  of  it,  will  not  prevent  the  passing  of  that  part  which 
is  of  a  particular  description;  WagaXl  v.  Brome  (6  Simons,  p.  114).  The  property 
here  is  church  leaseholds,  which  are  usuaHy  renewable ;  and  this  was  relied  on  by  the 
Court  in  Goodman  v.  Edvardt  (2  Myl.  &  K.  759). 

2.  At  all  events  the  leaseholds  pass  by  force  of  the  26th  section  of  the  Wills  Act, 
which  distinctly  enacts  that  "a  general  devise"  which  would  describe  leasehold 
estate,  if  the  testator  had  no  freehold,  "  shall  be  construed  to  include  the  leasehold 
estates  ctf  Uie  testator,"  unless  a  oontruy  intention  shall  appear  by  [247]  the  will 
This  olause  Is  not  to  be  restricted  in  the  my  contended  for,  aiKl  thwe  is  do  oontraxy 
intention  in  the  will 

3.  The  circumstances  of  the  property  are  such  as  to  shew  an  intention  that  the 
leaseholds  should  pass  with  the  freehold.  The  contiguity  of  the  leaseholds,  and  the 
way  they  are  blended,  render  them  indispensable  for  the  convenient  enjoyment  of  the 
mansion  and  freehold  estate ;  it  (is,  therefore,  highly  improbable  that  the  testator 
should  intend  to  disunite  them.  It  is  unlikely  that  the  testator  should  have  made 
them  liable  to  the  charity  le^;aoies.  If  tiiey  do  not  pass  under  the  residuary  bequest^ 
they  are  included  in  the  dense. 

Mr.  Turner,  in  reply. 

Whitaker  Ambler  (1  Eden,  161),  Sheffield  v.  lard  Mvigraiot  (5  Term  Sep.  671), 
iVmter  v.  Winder  (6  Hare,  306),  were  also  cited. 

Thi  BlAsnEB  OF  tHi  BoLLB  Feeerved  his  iudgment. 

Mag  30.  Thb  Master  of  thi  Bolls  [Lord  Langdale].  Sir  Robert  Johnson 
Eden,  the  testator  in  this  case,  was  entitied  to  freehold  and  leasehold  estates  of  great 
value :  he  made  his  will  on  the  14th  of  April  1815,  and  a  codicil  in  July  1841.  In 
l^e  will,  he  makes  a  marked  distinction  between  real  and  personal  estate,  charging, 
indeed,  his  debts,  funeral  and  testamentary  expenses,  and  pecuniary  legacies  on  his 
real  and  personal  estate,  but  directing  his  personal  estate,  not  specifically  bequeathed 
to  be  the  prinuuy  fund  for  payment ;  [248]  charging  several  annuities  given  by  his 
will  on  real  estates,  and  directing  a  charity  legacy  to  be  paid  out  of  bis  personal 
«state  only,  and  directing  the  duty  payable  on  his  legacies  and  annuities  to  be  paid 
out  of  his  personal  estate.  He  then  proceeded  as  follows : — "  I  give  and  bequeath  all 
the  rest,  residue  and  remainder  of  my  personal  estate,  goods  and  diattels,  whatsoever 
and  wheresoever,  after  uid  subject  to  the  payment  of  my  just  debts,  funeral  uid 
testamentary  expenses,  and  the  said  legacies  and  bequests  (except  the  said  legacies 
hereinbefore  by  me  given  as  aforesaid),  and  all  my  estate  and  interest  therein,  unto 
my  brother  Morton  John  Davison,  Esquire,  late  Morton  John  Eden,  absolutely,  to 
and  for  his  own  use  and  benefit."  The  question  in  the  cause  is,  whether  the  testator's 
leaseholds  for  years  passed  by  this  clause,  which  it  is  admitted  they  did,  unless,  in 
the  orcamstances  of  this  case,  they  ought  to  be  held  to  have  passad  under  the 
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immediately  foUowjDe  clause  of  the  will,  which  is  expressed  as  follows : — "  I  give  and 
devise  all  aod  sin^;ubr  my  manors  or  lordships,  rect<»ie8k  adrowsona,  messuagei, 
lands,  tenements,  tathes  and  hereditaments,  situate,  lying,  arising,  or  being  at  or  near 
Windlestone  West  Auckland,  St.  Helen's  Auckland,  and  Bishop's  Anckuuid,  in  the 
county  oi  Durham,  or  in  the  City  of  Durhun  and  firianaU,  in  the  county  ol  York, 
and  a  uaroel  of  land  purchased  by  me  of  Ae  late  Mrs.  Mary  Lunbton,  at  Bomanby, 
near  Northallerton,  in  the  North  Riding  of  the  county  of  York,  and  all  other  my  real 
estates  in  the  said  counties  of  Durham  and  York,  and  elsewhere  in  Great  Britain,  and 
all  my  estate  and  interest  therein,  unto  Robert  Eden,  Duncombe  Shafto,  William 
Nesfield,  and  Thomas  Hopper,  and  their  heira,  subject  to  the  said  annuities  so  given 
and  devised  as  aforesaid,  to  hold  the  same,  to  them  and  their  heirs,  subject  aa 
aforesaid,  to  and  for  the  several  uses,  and  [249]  upon  the  trusts"  thenonafter 
mentioned,  being  trusts  properly  applicable  to  real  or  freehold  estates,  and  not  so 
properly  or  conveniently  applicable  to  leasehold  estates  held  subject  to  conditiwa, 
restriotious,  and  limitations. 

In  tibe  events  whieh  occurred,  the  perwHial  estate,  which  by  the  remdnary  daoae 
waa  area  to  Morton  Jo^  Davision,  has  become  vetted  in  tiie  toetator'a  next  of  kin, 
of  whom  the  Plaintiff  is  one ;  and  foe  tiiem  it  is  oontended,  that  Uie  leasehold  passed 
by  that  clause,  and  now  belongs  to  them. 

On  the  other  hand,  it  is  oontended  for  Sir  William  Eden,  who  is  entitled  to  the 
freehold  estates  deviae^d  on  the  trusta  of  the  will,  that  the  leaaeholds  would  well  pass, 
and  did  paaa  under  the  general  description  of  the  land  devised,  or,  if  not  by  mere 
force  of  tne  words  used,  at  least  under  the  construction  authorized  by  the  26th  cUuse 
of  the  Wills  Act,  which  is  applicable,  by  reason  of  this  will  having  been  republished 
and  confirmed  by  the  oodioil,  which  was  executed  in  July  1841  j  and  further,  that,  in 
tihe  oircumstaDoes  of  the  case,  the  C!ourt  ought  to  oondiMle  that  it  was  the  testator's 
intention  to  pass  the  leaseholds  with  his  freehold  and  real  estates. 

The  argument^  therefore,  relates  to 

1.  The  legal  ^foot  of  the  words  by  which  the  subject  of  the  gift  ia  described, 
independently  of  the  Wills  Act. 

2.  The  effect  which,  in  this  case,  ought  to  be  given  to  the  Wills  Act 

3.  The  effect  of  the  whole  will,  and  of  the  oircumstaoces  under  which  it  waa  made, 
as  affording  clear  inferences  of  the  testator's  intention. 

[260]  1  ■  The  rule  in  Boae  v.  Batilett  (Cro.  Car.  p.  293)  has  not  been  doubted.  "  If 
a  man  hath  lands  in  fee  and  lands  for  years  (which  is  this  case),  and  deviseth  all  hi» 
lands  and  tenements,  the  fee-simple  lands  pass  only,  and  not  t^e  lease  for  years ;  and 
if  a  man  hath  a  lease  for  years,  and  no  fee-simple,  and  deviseth  all  hia  land  and  tene- 
menta,  the  lease  for  years  passetfa,  for  otherwise  the  will  would  be  merely  void."  Id 
the  very  numerous  cases  in  which  this  rule  has  been  referred  to  and  diacuased,  it  does 
not  appear  to  have  been  intentionally  or  substantially  varied ;  but,  when  the  words 
descrn>ing  Ae  subject  of  the  deviae  have  not  been  simply  lands  and  tenements,  bat 
Uie  words  "fanns,  messuages  and  mines,"  or  an^  of  them  have  been  added,  or  the 
testator  has,  in  addition  to  the  words  simply  describing  the  subject  of  the  devise,  used 
other  vforda  descriptive  of  the  nature  or  extent  of  his  interest  in  the  thing  given,  and 
that  interest,  as  described,  ia  applicable  to  leaseholds,  or  has  used  words  plainly  con- 
necting property  which  was  leasehold  with  the  lands,  or  tenements,  or  heroditamenta,, 
the  prmoipfu  subject  of  the  deviae,  the  additional  words  have  (though  not  in  a  manow 
always  approved  of)  been  held  to  warrant  the  oonolusion  that  leaseholds  were  within 
the  description  of  the  thing  devised. 

Now,  in  the  present  case,  tfae  subject  of  the  deviae  is  described  as  the  testator's 
"  manors  or  lordships,  rectories,  advowsona,  messuages,  lands,  tenementa,  tithes  and 
hereditaments  "  situate  aa  in  the  will  mentioned.  I  incline  to  t^ink,  that  the  words 
"  messuages  and  lands,"  forming  part  of  the  description,  would,  if  everything  had 
ooncurrec^  have  been  suffioirat  to,  pass  leasehold  lands ;  but  these  words,  and  the 
sequence  [2^]  dwuribing  the  situa^n,  do  not  constitute  the  whole  deaoription  which 
the  testator  has  given  of  the  subject  of  his  deviae  :  he  baa  added  to  them,  "  all  my 
other  real  estates  in  the  counties  of  Durham  and  York,  and  elsewhere  in  Great  BritaiD, 
and  all  my  estate  and  interest  therein."  Now  the  word  "  other,"  in  this  clause,  is 
relative ;  it  has  relation  to  the  subjects  or  things  described  in  the  former  part  of  the 
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wntdnee ;  it  imports  that  the  subjects  next  described  are  additional  to,  and,  besides, 
and  in  that  lespect^  different  fnmi,  the  subjects  just  before  deseribed ;  and  if  tiie  word 
"  other  **  had  been  immediately  followed  by  the  words  "  ray  lands  in  the  counties  of 
Durham  and  York,'*  and  so  on,  it  might  perhaps  hare  been  properly  held,  that  the 
word  *'  lands,"  as  contained  in  the  earner  part  of  the  sentence,  meant  only  the  subject 
of  the  devise,  without  regard  to  the  extent  of  the  testator's  estate  or  interest  in  it^  or 
that  tJie  word  "  lands  "  (other  circumstances  permitting)  meant  leaseholds  as  well  as 
freeholds ;  but  here,  the  relative  word  *'  other  "  is  immediately  followed  by  the  words 
**  my  real  estates  in  the  said  oofintiee ; "  and  as  it  is  thus  plain  that,  by  the  last  clause 
of  the  sentence,  he  meant  only  to  devise  real  estate,  because  he  lias  so  expressly 
described  it — as  there  is  nothing  to  shew  that,  in  the  last  clause,  be  meant  a  subject 
of  devise  differing  in  nature  and  quality  from  the  subject  ot  devise  expressed  in  the 
former  part  of  the  description — as  the  word  "  other,"  expressing  a  relation,  a  difference 
or  addition,  shews  the  connection  of  the  two  parts  of  the  description,  and  is  fully 
aatisfied  without  the  implication  of  any  difference  in  quality,  I  am  (though  I  own  with 
some  reluctance  in  coming  to  a  conclusion  on  so  narrow  a  ground)  of  opinion,  that, 
upon  the  true  construction  of  the  testator's  description  of  the  subject  of  his  devise,  the 
effect  is  to  pass  real  estate  only,  and  consequently  that  leasehold  estates  do  not  pass 
by  it 

[262]  2.  It  does  not  appear  to  me  that  this  is  affected  by  the  Wills  Act  Accord- 
ing to  the  view  which  I  have  taken  of  the  devise,  it  is  to  be  considered  as  a  devise  of 
real  estate ;  it  is  not  simply  a  devise  of  the  testator's  land,  or  of  his  land  in  a  particular 

{)lace,  or  in  a  particular  occupation,  or  a  devise  in  a  general  manner  applicable  to  any 
and,  whatever  might  be  its  quality,  or  the  testator's  estate  or  interest  m  it.  Neither 
18  it  a  devise  which  would  describe  a  leasehold  estate,  if  the  testator  had  no  freehold 
estate  which  would  be  described  by  it  Taking  It  most  favourably  for  the  devisee,  it 
is  aa  if  the  testator  had  devised  idl  his  land,  <»*  all  his  lands,  faxaa  and  messua^s 
and  other  real  estate ;  and  in  such  a  case,  I  conceive  that  the  word  "  land  "  (which 
may  be  thought  ambiguous,  and  without  qualifying  expressions  may  be  deemed  to 
include  lands  in  which  the  testator  had  only  a  leasehold  interest),  would  have  its 
ambiguity  removed,  and  by  reason  of  the  woras  "  other  real  estate  "  would  be  limited 
to  its  original  and  proper  legal  meaning. 

3.  With  regard  to  the  supposed  intention,  I  need  not  repeat  what  has  been  so  often 
said,  that  we  are  not  to  expound  the  will  by  conjecture,  but  to  construe  the  words 
used,  as  far  as  we  can,  consistently  with  the  rules  cl  law,  and  to  deduce  the  intention 
from  those  words.  On  the  one  hand,  there  are,  in  this  case,  drcumstances  which 
perhaps  make  it  improbable  that  the  testator  should  have  intended  his  b«ehold  and 
leaselwld  estates  to  be  divided.  On  the  other  hand,  there  ue  circumstances  which 
seem  to  make  it  improbable  that  he  should  have  intended  his  leasehold  estates  to  go 
widi  the  freeholds,  and  be  subject  to  limitationB  not  properly  applicable  to  leasehold 
though  very  properly  applicable  to  freeholds. 

[2B3]  It  does  not  seem  to  me  to  be  possible  to  arrive  at  any  satisfactory  conclusion 
from  any  such  circumstances  as  are  here  found ;  and,  confining  myself  to  the  words 
used,  considering  that  the  testator  appears  to  have  been  acquainted  with  the  distinc- 
tions between  real  and  personal  estate,  and  thinking  that  the  devise  to  trustees  in 
settlement  comprises  onl^  real  estates,  I  am  obliged  to  conclude  that  tAie  leaseholds 
were  comprised  in  the  gift  of  the  residuaiy  personal  estate. 

The  question  is  a  mere  l^gal  question  on  the  construction  of  the  will,  and  I  should 
have  been  better  satisfied  if  it  had  been  submitted  to  the  consideration  of  a  Court  of 
law  in  the  first  instance.  I  am  not  sure  that  I  did  right  in  complying  with  the  request 
of  both  parties  to  give  my  own  opinion  without  directing  a  case ;  but  having  done  so, 
I  think  it  right  to  add,  that  if  the  parties  claiming  under  the  devise  should  now  desire 
to  have  the  opinion  of  a  Court  of  law,  I  thiiuc  that  they  are  entitled  to  a  case, 
notwithstanding  the  opinion  at  which  I  have  arrived  on  the  subject. 

On  a  subsequent  day,  the  Defendant  Sir  W.  Eden  accepted  the  offer  oi  having  the 
o{nniott  of  a  Court  of  law. 
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Feistel  V.  EiMO's  Coumox,  Cahbbidoi.  Jwu  14, 16,  Jvlg  12, 1846.  . 

By  the  decree  a  sum  in  Court  was  directed  to  be  paid  to  the  Plaintiff.  A  person,  not 
a  party  to  the  suit,  claiming  a  portion  of  it  as  against  the  Plaintiff,  applied  for  a 
stop  cvder,  and,  having, shewn  a  sufficiwt  primA  fade  case,  the  Court  ordered  the 
fund  to  be  retained,  on  the  tonus  of  bis  filing  a  bill  within  ten  days  to  establish  his 
right, 

Mr.  BttUer,  in  1842,  assigned  the  emoloments  of  his  fellowship  to  the  Plaintiff 
Feistel,  to  secure  £300.  At  the  hearing  of  the  oanse  (10  Besr.  491)  the  ^aintiff 
established  his  right,  and,  £i38  having  been  found  due^  an  order  was  nude  for  payment 
of  that  sum  to  him  out  of  the  fund  in  Court 

The  assignees  of  one  Lyon  Samuel,  a  bankrupt,  now  presented  their  petition, 
stating  that  £150,  part  of  the  advance  made  by  the  Plaintiff  to  BuUer,  belonged  to 
Lyon  Samuel,  and  that  it  was  evidenced  by  a  memorandum  dated  the  14th  of  October 
1844.  They  prayed  that  the  fund  ordered  to  be  paid  to  the  Plaintiff  might  be  carried 
over  to  a  sepuvte  account  of  "Plaintiff  and  his  incumbrancers," and  not  paid  out 
without  notice  to  the  Potitaoners ;  and  that  the  Master  might  take  an  aooonnt  of  what 
was  due  upon  the  memorandum  ot  t^e  14th  of  October  1844. 

Mr.  Turner  and  Mr.  Cole,  in  support  of  die  petition. 

"Mx.  Temple  and  Mr.  Murray,  ommk,  oonteated  the  alleged  seoorit^  to  Samuel,  and 
argued  that  strangers  to  the  cause  had  no  right  to  intervene ;  that  this  was  an  attempt 
to  alter  the  decree  by  petition ;  and  that  a  stop  order  was  not  usually  granted  after 
the  rights  had  been  declared  by  decree. 

TWS]  Mr.  T.  H.  Hall,  for  the  bursar  of  King's  College. 

The  Master  of  the  Bolls  [Lord  Langdale].  I  quite  agree  that  the  decree 
cannot  be  altered  upon  petition ;  but  here  there  is  no  attempt  whatever  to  find  fault 
with  the  decree.  The  case  is  simply  this — ^ere  is  a  decree  for  payment  to  A.  B., 
who  has  assigned  or  holds  it  in  trust  for  C.  D.  C.  D.  says,  "  Do  not  part  with  the 
fund,  until  I  have  an  opportunity  of  taking  proceedings  to  establish  my  right."  I 
think  that  the  Court  has  authority  to  do  this,  and  has  frequently  exercised  it.(l) 

I  am  of  opinion  that  the  Petitioners  have  shewn  a  sufBcientprmid/aae  case  Ux 
retaining  Uie  fund ;  and  I  must  therefore  order  that  the  fund  be  carried  over  to  a 
separate  account,  and  not  paid  out  without  notice  to  the  Petitioners ;  and  they  must 
file  a  bill  to  enforoe  their  security  within  ten  days.  Besore  tiie  costs.  (Kote. — ^ 
consent,  a  sum  of  £250  was  paid  to  the  Petitioners  in  full  dtsoboige  of  their  chum. 
B^  Lib.  1847,  A.  1709.) 


[206]  Bayly  v.  Batly.  Jvm  10,  1848. 

A  Defendant  in  contempt  is  not  precluded,  by  the  circumstance  of  his  being  sued  u 
executor,  from  obtaining  the  benefit  of  the  1  W.  4,  c.  36,  s.  15,  rule  7. 

This  bill  was  filed  against  the  Defendant,  as  executor  of  his  father,  for  the 
purpose  of  recovering  a  sum  of  money  which,  on  the  result  of  the  ocoouttts^  appeared 
to  be  the  Plaintiff's  siiare  of  the  residue. 

The  Defendant  was  tsken  under  an  attachment  for  want  of  answer,  and,  being 
brought  up,  was  turned  over  to  the  Queen's  prison.  An  order  was  made,  under  the 
1  'W7  4,  c.  36  (s.  15,  rule  6),  referriug  it  to  the  Master  to  ascertain  whether  the 
Defendant  was  unable,  by  reason  of  his  poverty,  to  employ  a  solicitor  to  put  in  bis 
answer. 

The  Master,  on  the  6th  of  June,  reported  in  the  affirmative ;  and,  on  the  9Ui 
of  June,  the  Defendant  obtained  an  oraer  under  the  7th  rule  to  defend  m  fonad 
pauperis. 

(1)  (See  The  Duke  of  BoUon  v.  ffUUams,  4  firo.  C.  C.  430,  Bethuu  t.  Kemudg, 
3  Bear.  462,  and  Christian  v.  Depereuxt  12  Simons,  p.  271.) 
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The  DefendaDt  pnt  in  bis  answer,  and  now  moved  to  be  di8chai^;ed,  and  that  tho 
eoats  of  his  contempt  might  be  paid  out  of  the  Smtws*  Fond. 
Mr.  Goldsmid,  m  support  of  the  motion. 

1.  The  principle  laid  down  in  Oldjield  v.  CobbeU  (2  Beav.  444,  3  Beav.  432, 
1  Phillips,  6&7),  against  the  right  of  a  Defendant  executor  to  defend  m/orm^^Kiu^wm, 
has  DO  Implication  to  the  7ui  rule  of  the  16th  section  of  the  1  W.  4,  c  36, 
empowering  [267]  the  Court  to  order  the  costs  of  contempt  "  of  any  prisoner  "  to  be 
paid  out  of  the  Suitors'  Fund. 

2.  The  principle  of  (Hdjiebi  t.  Cobbeti  (Ibid.)  does  not  ap^y  to  the  relief  giren 
specially  by  this  statute,  which  is  general  in  its  terms  and  appUea  to  "any  such 

3.  A  Defendant  may  at  oTents  jptooeed  w  fBrmA  jiaupemf  for  the  purpose  of 
clearing  his  contempt.  Oldjield  v.  C6N>ett  (1  Golly.  169).  He  alao  oited  Ong  v. 
CanupbSl  (1  RusB.  &  M.  323). 

Mr.  J.  H.  Taylor,  eonirii,  for  the  solicitor  of  the  Suitors'  Fund.  The  Plaintaff,  in 
his  representative  character,  can  neither  sue  nor  defend  m  fomd  paupem^  and  the 
order  for  that  purpose  was  irregular. 

Hie  proper  course  to  get  discharged  from  the  costs  is,  under  the  16th  and 
17th  sections  of  the  1  W.  4,  c.  36,  by  means  of  the  Insolvent  Debtors  Aet 

The  payment  of  the  costs  under  the  7th  rule  is  disoretifniaiy,  and  this  is  not  a 
iwoper  case  for  its  exwoise ;  besides  the  Act  does  not  apjdy  to  a  person  sued  in  a 
representative  character.  * 

Thx  BfASTKB  OF  THX  BoLLS  [Lord  Langdale].  The  order  to  sue  m  fomdpaiipem 
stands,  and  no  applieation  has  been  made  to  discharge  it 

The  statute  enables  the  Court  to  direct  the  costs  of  any  prisoner  in  contempt  to 
be  paid  out  of  the  Suitors'  [208]  Fund,  and  to  assign  a  solicitor  and  counsel  to  such 
prisoner  for  defending  him  m  formd  jstawperis.  The  enactment  is  general :  not  one 
word  is  aaid  of  an  exception. 

If  the  Defendant  has  performed  his  duty  by  putting  in  his  answer,  I  think  he 
ought  to  have  the  benefit  of  the  enaotment^  and  tliat  the  costs  cl  the  eontempt  may 
be  paid  out  ot  the  Suitors'  Fund. 


Hie  Master  of  the  Btdls  has  no  authori^  to  enquire  whether  the  keeper  of  the 
Queen's  prison  obeys  the  r^pilations  established  for  the  government  of  bis 

Erison,  or  give  directions  as  to  the  mode  of  treating  the  |»isoner  ocnnmitted  to 
is  custody  for  contempt. 

It  appeared  that  Cobbett  being  confined  in  the  Fleet  prison  under  an  attachment 
issuing  out  of  this  Court  for  non-payment  of  X41  costs,  was,  in  November  1840, 
transferred  to  the  Queen's  prison  by  virtue  of  the  6  &  6  Vict.  o.  22.  The  I7th 
section  of  that  Act  provides,  that  Uie  prisoners  shall  be  divided  into  classes,  the 
first  of  which  shall  consist  of  "  Debtors  remanded  by  the  Commissioners  of  the  Court 
for  Belief  of  Inscrivent  Debtors  on  the  ground  of  fraud,  or  for  refusing  to  file  a  si^edule 
of  their  (ffoperty."  Under  the  authority  of  the  Act»  rules  were  made  by  the  Home 
Secretary  for  the  eovemment  of  the  Queen's  prison ;  and  by  (me  of  them  the  keeper 
at  the  prieon  was  directed  to  place  in  Class  l,"any  debtw  whodoesnott  aooordingto 
the  Act  1  &  2  Viet  o.  110,  file  a  schedule  fA  his  ^HOperty." 

On  the  2d  of  December  1847  a  vesting  order  was  obtained  against  Cobbett, 
under  the  Insolvent  Act,  upon  the  petition  of  Oldfield,  the  detaining  creditor ;  and  by 
[2S9]  this  order,  be  was  required  to  file  his  schedule  within  a  specified  time.  Cobbett 
made  default,  and,  on  the  24th  of  December,  was  removed  from  the  apartments  he 
had  previously  occupied  in  the  prison,  and  placed  in  the  division  of  the  prison 
appropriated  to  prisoners  of  the  first  dass.  llie  matter  having  been  brought  under 
the  consideration  of  the  Common  Law  Judges,  they  thought  he  ought  not  to  be 
eraitinued  in  Class  No.  1 ;  but  th^  were  unanimously  of  opinitm  wat  his  being 


Lib.  1847,  R  fa  1386. 


[268]  Oldfield  v.  Cobbitt.  Jvfy  18,  1848. 
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plfloed  there  wm  a  matter  of  iotonial  arraDgemait  of  the  priiOB,  widi  wldeb 
they  had  no  pover  to  inteilere.   Cobbett  was  tfaweupon  removed  oat  of  Diriiioii 


On  tbe  28th  of  March  1648  the  Aot  of  11  &  12  Vict  c  7  paaaed,  whereby 
(sect  1)  BO  much  of  tbe  Queen's  Prison  Act  as  related  to  first  class  jniaoners  was 
repealed ;  and  it  was  enacted  {sect.  2),  that  from  and  after  the  passing  of  the  Act, 
the  first  class  of  prisoners  in  the  Queen's  prison  should  be  composed,  amoDgst  others, 
"  of  debtors  refusing  or  neglecting  to  file  a  schedule  of  their  property  when  ordered 
to  do  80  by  the  Court  for  lulief  of  Insolvent  Debtors,  under  the  provisKms  of  the  36th 
section  of  the  1  &  2  Vict  c  110."  Cobbett  still  neglected  to  file  his  schedule  of  his 
property,  though  ordered  to  do  so  b^  the  Insolvent  Court,  and  he  was  again  reraoTed 
into  Class  1,  and  placed  in  the  divuion  oi  the  prison  appropriated  to  ptiaoam  of 
that  class. 

The  Defendant  now  moved  as  follows,  "That  he  might  be  fntiiwiUi  disdiarged 
out  of  the  criminal  side  and  division  of  the  Queen's  Prison,  approfniated  by  law  for 
pri8<»iers  of  the  first  class,  as  to  the  writ  of  attachment  for  contempt  in  this  suit,  on 
the  ground  that  the  said  imprisonment  was  not  warranted  by  the  said  writ,  [2601  or 
otherwise  by  law.  And  that  the  keeper  and  the  Plaintiff  mi^t  stand  committed  to 
the  first  division  of  the  fourth  dass  of  the  Queen's  prison  for  their  contempt  of  this 
Court  in  such  imprisonment  and  procuring  the  same ; "  and  pay  the  costs  of  the 
application. 

Mr.  Cobbett  in  person,  in  support  of  the  motion,  argued,  1.  That  there  appeared 
to  be  no  valid  oommitment  to  the  custody  of  the  keeper  ot  the  Queen's  prison,  and 
that  his  imprisonment  was  altof^ether  wnmgful  2.  Ilut  the  vesting^  order  had  been 
irregularis  and  improperiy  obtained ;  and  S.  Hut  at  a  prisoner  of  uus  Court,  he  had 
been  luhgeoted  to  unidue  rigour,  by  being  jdaoed  in  that  part  of  the  prison  ap{no- 
priated  to  the  criminal  dass  of  ^^grisoners. 

Mr.  Toller,  arnMt,  for  Captain  Hudson,  the  keeper  of  the  Queen's  prison.  1.  The 
motion  to  commit  the  Respondent  to  bis  own  custody  is  absurd.  2.  The  attachment 
for  contempt  still  exists  undischarged,  and  the  transfer  of  the  custody  has  been  in 
accordance  with  the  terms  of  the  Act.  3.  Tbe  Coiui^  has  no  jurisdiction  as  to  tbe 
vesting  order,  nor  as  to  the  prison  regulations ;  but  the  change  in  the  olasaificatioD  <rf 


Thb  Master  of  tax  Bolu  [Lord  Langdale].  Mr.  Cobbett,  a  long  time  ago, 
was  in  contempt  for  non-payment  of  costs,  and  a  writ  of  attadmient  issued  against 
hjm.  Being  then  in  the  Fleet  on  another  process,  he  was  detained  in  custody  and  in 
charge  on  the  writ  of  lUAaohment  issuing  out  of  this  Court  for  nonrpayment  of  costs. 
I  do  not  find  that  he  has  ever  paid  tbe  costs,  or  cleared  his  ooatempt;  nevertheless 
without  having  [261]  cleared  nis  contempt^  he  asks  that  he  may  be  disdiarged.  I 
believe  I  have  not  the  smallest  authority  to  do  uiything  of  Uie  kind  until  the 
contempt  has  been  discharged. 

He  asks  to  be  discharged  on  other  and  difierent  grounds.  He  says  that,  in 
consequence  of  a  vesting  oraer,  which  he  alleges  was  obtained  by  the  Plaintiff  from 
the  Insolvent  Debtors  Court  in  an  irreguhu*  and  im[Hx>per  manner,  he  is  now  detained 
in  a  portion  of  the  Queen's  priscm  where  prisoners  in  his  ocmdidon  ouf^t  not  to  be 
placed. 

It  is  manifest  I  have  no  authority  whatever  to  judge  of  the  regularity  of  the  order 
of  the  Insdvent  Debtors  Court,  ukII  have  no  authority  or  jurisdiction  over  die  ordws 
reflating  the  manner  in  which  the  keeper  is  to  treat  the  [ffisoners  committed  to  hit 
charge.  I  may  judge  of  the  contempt  of  ^is  Court ;  and  am,  perhaps  tbe  most 
proper  person  to  bring  the  mattor  bennre.  I  have  authori^  to  commit  and  to  isBoe 
writs,  by  virtue  of  which  the  party  is  to  be  committed,  and  which  it  is  the  duty  (rf 
the  keeper  of  the  Queen's  prison  to  obey :  I  have  also  authority  to  discharge  thess 
writs,  and  it  then  becomes  the  duty  of  the  keeper  to  release  the  prisoner ;  but  I  have 
no  authority  to  look  into  the  other  causes  of  imprisonment,  or  to  enquire  into  other 
grounds  on  which  the  Defendant  has  relied. 

I  have  no  authority  whatever  to  enquire  whether  the  keeper  obeys  the  regnUtioot 
established  for  the  government  of  his  prison.  This  is  regulated  by  a  Special  Act  of 
Puliament,  under  which  the  Master  of  ^e  Bolls  has  no  authority.   I  may  commit 
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ftnd  diMdiaig^  bat  I  cannot  give  directiooi  to  the  keeper  *s  to  the  mode  of  troattng 
the  iKUonon  oommitted  to  us  custody.  I  have  no  auUiori^  to  discharge  the 
priaoner,  or  to  commit  the  keeper  for  any  auch  matter,  and  I  matt  refuse  tiie 
motaoiL 


[SSQ  Ceanobixor  p.  Morschaft.  N0O.  23,  1847;  JIehi.  15, 16, 1846. 


A  testator  devised  his  residuary  real  and  personal  estate  to  A.  and  B.,  on  trusts  in 
which  £.  was  beneficially  interested.  R  received  part  of  the  assets,  and  died. 
Held,  that  a  bill  could  not  be  maintained  by  the  sarviving  tnutees  against  the 
representatives  of  B.  alone^  to  recover  the  trust  fund  reonved  by  him,  but  that  the 
bill  ought  to  Mtk  tiie  general  administration  d  the  testator'a  estate. 

The  testator,  Jonathan  Hamston,  by  his  will,  devised  and  bequeathed  his  real 
and  peraonal  estate  to  his  two  sons  Charles  and  Joseph,  and  to  die  Plaintiflb 
Thomas  ChaDoellor  and  Charles  CbestertoD,  upon  certain  trusts  for  sale ;  and  (after 
discharging  his  debts  and  making  certain  other  payments)  in  trust  for  his  widow 
and  seven  <^dr«i.  He  appointed  the  same  four  persona  ezeeatws,  and  they  proved 
his  will 

Charles,  the  son,  died  in  1843,  and  Joseph,  the  other  son,  died  in  1844.  Joseph 
had  received  the  rents  from  1843  to  1844.  Joseph  left  Morecraft  and  Glregory  his 
executors.  Gregory  died  in  1846,  leaving  Mary  Gregory  and  John  WooCuns  his 
executors. 

This  bill  was  filed  by  Chancellor  and  Chesterton,  the  sarviving  executors  and 
^stees  of  the  original  testator,  against  Morecraft  and  exeentors  of  Gregory, 
stating  that  the  debts  and  Ic^y  dntv  of  the  orij^nal  testator  still  remained  unpaid ; 
tiiat  Joeeph  had,  in  his  hands  at  his  oeatii,  a  balance  of  rents  exoeeding  his  ahue  of 
the  residue,  and  which  was  still  due  from  his  estate ;  that  his  executors,  Morecraft 
and  Gregory,  possessed  themselves  of  Buffi<»eQt  to  pay,  and  that  a  considerable  sum  was 
due  from  Gregotr's  estate  to  the  estate  of  Joseph.  The  [263]  bill  prayed  an  account 
of  the  rents  <^  the  property  which  had  come  to  the  hands  of  Joseph,  and  t^t  the 
Defendants,  out  of  the  assets  of  their  testators,  might  pay  the  amount. 

The  Defendants  insisted  that  the  Plaint^  were  not  enticed  to  any  such  account 
or  relief  as  the  bill  prayed,  except  in  a  proper  sait  properly  ctmsUtuted  for 
administering  the  estate^  and  carrying  into  ezeoutaon  the  tmsta  of  the  wiU  <rf  the 
testator  Jon^Jian  Hamston. 

The  cause  now  came  on  for  hearing 

Mr.  Roupell  and  Mr.  Bird,  for  the  Plaintiffs,  contended,  that  this  bill  was  prop^ly 
framed,  seeking,  in  effect,  to  bring  back  a  trust  fund  into  its  proper  enstodv.  That 
it  had  been  decided  in  the  case  of  Franco  v.  Franeo  (3  Ves.  75),  reoentlv  followed  in 
May  V.  Selby  (I  You.  &  Coll.  C.  C.  235),  that  a  trustee  may  file  a  bill  against  his 
co-trustee  to  recover  a  trust  fund,  without  making  the  cestuk  que  trust  parties  to 
the  suit ;  and  that  if  that  could  be  done,  it  must  surely  follow,  tlMb  a  surviving 
trustee  might  maintain  a  auit^  for  the  same  purpose,  agunat  the  execatora  of  a 
deceased  trustee. 

That  the  32d  Chder  of  August  1841  (Oid.  Can.  174)  aided  this  ease,  whidi  was 
one  of  a  "  specific  claim  or  inquiry  whuih  could  be  separately  dealt  with,"  without 
asking  the  general  administration  of  the  estate.    Bigffs  v.  Pmn  (4  Hare,  469). 

Mr.  Turner  and  Mr.  Rogers,  fen'  Morecraft)  uid  1^.  Eindersley  and  Mr.  Babington, 
for  Gregory  and  Woolama  contended,  that  the  Plaintiffs  had  no  right  to  r264]call 
for  the  pailwl  account  here  souebt ;  for  if  any  part  of  the  troat  foads  had  come  to 
the  hands  of  the  Defendants,  it  Had  passed  to  them  bound  b^  the  trusts  of  the  will, 
and  that  it  rendered  them  accountable  to  the  parties  benefieially  interested  therein, 
and  could  not  be  dealt  with  in  their  absence. 

That  if  the  aoeounts  now  ad^ed  were  taken,  that  is,  an  account  between  two 
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aocountable  parties,  the  result  would  not  be  binding  on  those  absuit,  and  a  second 
suit  might  be  maintained  br  them  for  the  same  purpose.  CarmUAad  t.  Carmidud 
(2  PhiU,  101). 

That  here  the  Defendants  represented  one  of  the  residuary  legatees,  and  he  being 
entitled  to  retain  his  share,  the  amount  of  what  was  due  from  him  could  not  be 
ascertained,  except  on  taking  a  general  account  of  the  testator's  estate.  Lastly,  that 
the  claim  made  by  this  bill  was  not  for  a  clear  fund,  but  one  subject  to  varioas  equities 
and  deductions. 

Mr.  Boupdl,  in  w^y. 

Thb  Mastbb  of  the  Bolls  pjmd  lAugdale]  thought  that  the  present  case  differed 
from  Framco  r.  Franeo;  far  here  the  Defendant  represented  one  <rf  die  parties 
interested  in      land  sought  to  be  reeorered. 

That  the  general  rule  was,  that  a  party  should  account  in  such  a  manner  as  to 
obtain  a  complete  and  final  discharge.  Here  the  Defendants  said,  that  notwith- 
standing the  account  which  might  be  taken  in  the  present  sait,  they  might  be  called 
on  to  account  again  to  [266]  toe  parties  beneficially  entitled ;  and  it  dra  not  appear 
how  this  difficulty  was  to  be  got  over. 

He  mus^  thwefore,  order  the  cause  to  stand  over,  with  liberty  to  the  Plainti£f  to 
amend  the  UU  by  add^g  parties,  and  praying  a  gensiml  aoeonnt. 


[265]  SiCB  V.  Gordon.  Jan.  26,  27,  28,  29,  31,  1847 ;  Nm.  7. 1848. 

At  the  hearing  it  was  objected,  that  the  matters  contained  in  a  supplemental  bill, 
ouj^t  to  have  been  broi^t  forward  amendment ;  but  held,  that  whatever  wei^t 
might  hare  been  due  to  the  objection,  if  brought  forward  at  a  proper  time  and  in 
a  proper  manner,  it  could  be  of  no  avail  when  Drought  forward  for  the  first  time  at 
the  hearing. 

A.,  as  surety  to  a  firm,  signed  a  joint  and  several  Inll  of  exchange,  on  the  foith  that 
B.  would  join  as  co-surety.  B.  never  signed  it,  but  A.  was  afterwards  compelled  to 
pay  it,  by  proceedings  at  law  at  the  suit  of  an  indorsee.  One  of  the  firm  died,  and 
the  others  oecame  bankrupt.  Held,  first,  that  the  firm  were  not  entitled  to  avail 
themselves  of  the  bill,  and  were  liable  to  repay  the  (unount  and  die  coets  of  the 
proceedings  both  at  law  and  equity ;  secondly,  tiiat  the  claim  was  of  such  a  nature 
as  not  to  be  proreable  under  the  bankruptoy,  uid,  therefor^  not  barred  by  the 
certificate ;  and,  thirdly,  that  the  ida!m  of  A  was  sufficient  to  support  a  orecutor's 
suit  for  die  adminutration  of  the  estate  d  the  deeeaaed  partaer. 

Sale  1^  an  administratOT  to  his  brodier  and  oo-partaer  set  uide,  it  appearing  to  the 
Courts  from  tJie  evidence,  that  the  sale  was  nude  at  an  under  value  so  gross,  tbst 
it  ou^t  to  be  deemed  fraudulent  and  void. 

Tbil  case  is  fully  stated  in  the  judgment  delivered  by  the  Court 

Mr.  Turner,  Mr.  Lowndes,  Mr.  Fetersdorff  and  Mr.  Cole,  for  the  Plaintifib. 

Mr.  ChandlesB,  for  J.  B.  Gordon  and  the  assignees. 

Mr.  James,  for  S.  H.  Ayers. 

Mr.  Fleming,  for  Robert  Gordon  the  younger. 

[2661  Mr.  Bethell  and  Mr.  Sidebottom,  for  Scamett. 

Mr.  Bichner,  for  Mrs.  Clarke,  &c 

Mr.  Briggs,  for  Mr.  Ebbette. 

Mr.  Turner,  in  rej^y. 

Bladdnsm  v.  StamJand  <15  Sim.  64),  UiMuU  v.  Honoood  (10  Yes.  309 ;  14  Tea 

28),  Coope  V.  Twynam  (Turn.  &  Ruas.  426),  Sttrling  v.  Forrester  (3  Bligh  (0.  S.),  575X 
Ex  parte  Yonge  (3  Yes.  &  B.  31),  Fx  parte  Fyre  (1  Phillips,  227),  were,  amongst  otjien, 
referred  to, 

Nov.  7,  1848.   Thk  Master  of  the  Rolls  [Lord  Langdale].   In  the  month  of 
November  1840  Robert  Gordon  the  elder,  Robert  Gordon  the  younger  and  James 
Brodie  Gtordon,  partners  in  trade,  and  claiming  to  be  creditors  of  James  Gaweo,  filed 
an  affidavit  of  debt  in  bankruptcy  E^inst  him  for  the  sum  of  JE14,764,  16s.  6d., 
also  brought  an  acti<ui  against  him  lor  die  recovery  <^  die  like  sura. 
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Qawen  wu  desiroua  to  main  aome  amuigemente  with  the  Gk>rdoiu  for  time  or  for 
eoni{voiiiiM^  and  l^e  PluntUF  Bioe  a£^«ed  to  be  aeearity  for  him*  to  the  extent  of 
£2000,  on  oertain  temuL  It  waa  rniresented  to  the  Plainlaf^  that  ooe  William 
Crosier  would  be  co«irety  with  him  for  that  sum.  The  PlainHff  being  content  with 
that,  a  memorandum  of  agreement  was  drawn  up,  dated  the  7th  of  I^cember  1841, 
in  which,  after  reciting  the  affidavit  of  debt  and  the  commeno&{267}-ment  of  the 
action,  it  was  further  enreseed  and  stated,  that  William  Rice  and  William  Grozier 
had  applied  to  Robert  Gordon  senior,  Robert  Gordon  junior  and  James  Brodie 
Gordon,  to  enter  into  an  arrangement  for  settlement  of  the  debt,  and  to  refer  the 
action^  and  give  time  for  the  payment  of  any  balance  beyond  the  £2000  thereinafter 
mentioned,  upon  the  terms  therein  referred  to;  and  that  the  said  William  Rioe, 
William  Crozier  and  James  Gkwen  acknowledged  that  the  sum  of  £2000  was  then 
due  and  owing  from  Gawen  to  the  Gordons,  and  that  the  (Gordons  bad  consented  to 
entw  into  aaeli  arrangement  and  to  refer  the  action,  on  SUce  and  Crosier  agreeing  to 
pay  them  £3000,  on  aoooont  of  the  allwed  debt,  six  months  after  the  di^  <rf  the 
Mreement ;  and  that  they  had  acoordingly,  on  the  same  day,  gimi  to  the  Gwdons 
-their  two  joint  and  several  promissory  notes  for  £2000  each,  payable  six  months  after 
the  date  of  the  agreement.  This  memorandum  was  signed  by  Rioe,  who  also  signed 
the  two  promissory  notes  therein  referred  to,  which  were  respectirely  expressed  as 
follows,  VIZ. : — "London,  December  7th,  1840.  Six  months  after  date,  we  jointly  and 
severally  promise  to  pay  to  Messrs.  Gordon  &  Sons  or  order,  One  thousand  pounds 
for  value  received.  £1000." 

In  amnging  this  transaction  Mr.  Rose  acted  as  the  solicitor  of  Gitwen,  and  Mr. 
Jordeson  of  the  G(ordons ;  and  from  the  form  and  effect  of  the  memorandum  and 
of  the  notes,  and  from  the  evidence  in  the  cause,  I  am  <rf  opinion  that  the  memo- 
randtnn  and  notes  were  respectively  signed  by  the  Phiintm,  on  the  futh  that 
the  same  would  also  be  sijmed  by  Croner,  and  that  die  Gordons  who  were  seek- 
ins  the  benefit  of  this  intended  seenrity,  were  not  entiUed  to  avail  tbemeelres  of  it, 
umess  Crozier  came  into  it. 

[268]  The  notes  being  in  the  hands  of  Jordeson,  he  gave  them  to  Rose  to  get 
signed  by  Crozier;  but  tkey  afterwards  got  into  the  hands  of  the  Ghirdons,  and 
Crozier  never  signed  them,  or  became  li^le  upon  them.  Nevertheless,  and  as  I 
think  in  fraud  of  the  agreement  with  Rice,  on  the  19th  of  December  1840,  one  of  the 
notes  was  indorsed  to  Scarnett  (one  of  die  Defendants),  and  the  other  was  on  the 
22d  of  January  1841,  indorsed  to  Briant,  who  afterwards  transferred  it  to  the  Defendant 
Ayers.  Bice  having  heard  that  the  notes  had  not  been  signed  by  Crozier,  made 
enquiries  on  the  subject  from  the  Gordons,  who  refused  to  say  more  than  that  the 
notM  were  negotiated ;  whereupon  the  <niginal  bill  in  this  cause  waa  filed  on  the 
Htfa  of  Bfay  1841.  Notiee  of  motion  for  an  injunction  was  served,  but  the  motion, 
from  time  to  time,  stood  over  on  undertakings. 

The  notes  having  become  due,  were  presented  fOT  parent  by  Scaniett  and 
Briant  respectively,  and  Scarnett  delivered  a  declaration  in  an  action  which  he 
had  commenced  against  Rice  on  one  of  the  notes.  The  Plaintiff  put  in  his  pleas  on 
the  28th  of  December,  but  before  the  action  was  tried,  the  Plaintiff  filed  his  supple- 
mental IhU  against  Scarnett,  and  to  this  bill  Ayers  was  afterwards  made  a  party  bv 
amendment.  No  injunction  was  obtained  to  restrain  the  proceedings  in  Scarnett  s 
action,  and  on  the  trial,  he  obtained  a  verdict  and  judgment  for  £1191,  15b.,  which 
the  Plaintiff  Rice  was,  in  Januair  1843,  compelled  to  pay.  An  objection  was  made 
to  the  form  of  this  supplemental  bill,  on  the  ground  that  the  matters  which  it  con- 
tained ought  to  have  been  brought  forward  by  amendment ;  but  whatever  weight 
might  have  been  due  to  the  objeetion,  if  brought  forward  at  a  proper  time  and  in  a 
proper  manner,  I  am  of  opinion  tiiat  it  can  be  (n  no  avail,  when  brought  forward,  for 
the  first  time,  at  the  hearing. 

[268]  It  appears,  as  I  have  mentioned,  that  one  of  the  notes  was  indorsed  by  the 
Goraons,  and  delivered  to  Scarnett  on  the  19th  of  December  1840;  the  other  note, 
after  some  prior  dealing  with  it,  was  delivered  to  Ayers  on  the  2d  of  February  1842, 
and  Ayers  has  admitted  that  he  has  no  claim  upon  it  against  the  Plaintiff,  if  the 
Plaint^  was  not  justly  liable  upon  it  to  the  Gordons,  which  I  think  he  was  not. 
The  queaticm,  however,  remains  as  to  the  note  delivered  to  Scarnett,  who,  under 
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dreumetances  of  the  most  suspicious  character,  insists  on  his  just  right  to  the  note, 
and  has  denied  aJl  knowledge  of  the  circumstances  under  which  it  was  obtained 
from  the  Plaintiff  Rice.  I  was  in  hopes,  that  from  a  careful  examination  of  the 
pleadings  aind  evidence,  I  might  have  been  able  to  come  to  a  satirfactory  conclusion 
upon  the  question,  whether  Scamett  was  or  was  not  the  bond  ^de  holder  of  the  note ; 
but  the  circumstances  are  very  complicated,  and,  though  affording  strong  reason  to 
think  that  Scarnett  must  have  known  more  about  the  note  than  he  admits,  are  yet 
insutficient  to  enable  me  to  decide,  whether  he  became  and  was  the  bond  fide  holder 
of  the  note  on  the  19th  (rf  December  1840,  when  it  was  delivered  to  him,  aod  I  r^et 
to  say,  that  the  determination  of  that  question  must  become  die  subject  tA  a  fnroier 
proceeding. 

The  Plaintiff  having  been  compelled  to  pay  Scarnett's  note,  in  oonseqnence  of  the 
three  Gk>rdons  having  used  it  improperly,  claimed  to  recover  the  amount  from  the 
firm  The  elder  Gordon  died  in  1843,  having  made  a  will  and  codicil :  but  the 
trustees  and  executors  named  in  the  will  disclaimed  and  renounced.  Any  real  estate 
to  which  he  might  have  died  entitled,  descended  to  Kobert  Qordon  the  younger, 
subject  to  the  trusts  of  the  will.  James  Brodie  Gh>rdon  obtuned  letters  of  adminis- 
tration of  hie  personal  estate  with  the  will  annexed  to  be  ||270]  granted  to  him. 
The  sons  and  daughters  of  l^e  testator  were  the  persona  beneficially  intereated  in  tiie 
estate,  subject  to  the  payment  of  the  debts. 

Under  these  circumstances,  the  Plaintiff,  for  himself  and  other  creditors,  filed  a 
bill  for  payment  of  the  debts  of  the  testator  (including  the  £1191,.  ISs.),  out  <^  his 
assets ;  and,  it  being  alleged  that  certain  leasehold  parts  <rf  tiie  assets  had  been  fr»idu- 
lendy  disposed  of  by  James  Brodie  CU)Tdon,  relief  in  that  respect  mts  prayed. 

I  am  of  opinion  that  the  Plaintiff  had  a  just  claim  against  the  aaseCs  of  Robert 
Gordon  the  elder  (as  one  of  the  firm  of  Bomrt  Qordon  &  Co.),  for  the  payment  of 
the  sum  of  £1191,  ISs.,  and  had,  as  a  creditor,  a  right  to  an  account  ol  tlie  assets 
and  to  have  them  duly  administered  ;  and  as  to  the  alleged  fraudulent  disposition  of 
the  assets,  the  facts,  so  far  as  it  seems  necessary  to  notice  them  at  present,  are, 
that,  among  other  leaseholds  to  which  the  testator  was  entitled,  were  five  houses,  one 
of  which  was  occupied  by  himself,  and  the  other  four  were  let  to  occupying  tenants. 
In  Januaiy  1844,  pending  the  suit  for  the  administration  of  the  assets,  James  Brodie 
Gordon,  as  administrator,  sold  the  houses  to  his  brother  and  co-partner  Robert 
Qordon,  who  mortgaged  them  to  the  Defendant  Ebbetts  for  a  debt  of  his  own.  It 
appeurs  to  me  from  we  evidence,  that  the  sale  was  made  at  an  under-value  so  gros^ 
that  it  ought  to  be  deemed  fraudulent  and  void,  and  the  mortga^  being  taken  b^ 
Ebbetts  after  the  institotaon  of  the  suit,  I  think  that  he  is  not  entitled  to  the  benefit 
of  his  mortgage  as  against  the  creditors  of  the  testator. 

On  the  25th  February  1845  the  two  Grordons  became  bankrupt,  and  it  became 
necessary  to  file  a  supplemental  bill  against  their  assignees.  The  Plaintiffs  (now  re- 
[271]-pre8enting  Rice  who  is  dead)  have  not  tendered  any  proof  in  the  bankruptcy 
against  the  estates  of  the  bankrupts,  but  they  allege,  that  having  regard  to  the 
nature  of  the  debt,  they  could  not  prove  it,  and  they  claim  relief  against  the 
bankrupts  as  if  they  had  not  obtained  their  certificates.  This  claim  is  resisted  by 
the  bankrupts ;  but  I  incline  to  think  that  the  debt  which  ought  to  be  now  estab- 
lished was  not  proveable  under  the  commission,  and  that  the  certificate  is  not  a  bar 
to  the  claim  against  the  baakrapts. 

Briant's  note  must  either  be  delivered  up  to  be  cancelled,  or  if  Ayers  wefers  it^ 
it  must  be  brought  in,  to  have  the  name  of  Rice  erased,  and  the  same  must  dc  erased 
accordingly. 

Declare  that  the  Defendants  Robert  Grordon  and  James  Brodie  Gk>rdon,  and  the 
estate  of  Robert  Gordon  the  elder,  are  liable  to  refund  to  the  Plaintiffs,  as  representa- 
tives of  Rice,  the  sum  of  £1191,  15s.  paid  by  Rice  to  Scamett,  together  with  Rice's 
costs  of  the  action,  and  decree  payment  by  the  Gk}rdons. 

Direct  an  issue  to  try,  whether,  on  the  19th  December  1840,  Scamett  became  and 
was  honA  fide  holder  of  the  note  then  delivered  to  him  by  the  Gordons,  and  reserve 
the  question  whether  he  is  liable  to  refund  till  after  the  trial  of  t^e  issue. 

Take  such  accounts  of  the  partnership  of  R.  Qordon  &  S«»m,  as  are  necessary  to 
shew  what  balance  was  due  to  or  from  the  partnerahip  from  or  to  the  said  Robert 
Gordon  the  elder  at  the  time  of  his  death. 
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Enquire  what  (if  an^)  real  estate  the  said  Bobert  Oordon  the  elder  was  entitled  to 
or  posaeased  of  at  the  time  of  his  death, 

[27!n  Talro  ao  account  of  the  personal  estate  of  Bobert  Ctordon  the  elder  at  the 
time  of  his  death  possessed  by  James  Brodie  Gordon,  and  oi  the  testator's  faneral  and 
testamentary  expenses  and  debts. 

Declare  that  the  sale  of  the  five  leasehold  houses  by  James  &odie  (Gordon  to 
Bobert  Gbrdou  was  fraudulent  and  void  a^^nst  creditors. 

Declare  that  1^  mortgage  thereof  made  by  Bobert  Gk>rdon  to  Ebbetts  is  void  as 
against  the  FkuntifiB  and  the  other  creditors  of  the  said  Robert  Gordon  the  elder. 

And  decree  a  sale  of  diose  leaseholds,  and  the  other  leaseholds  of  the  testatw. 

The  Plaintiffs  to  have  their  eosts  of  the  suit  against  the  Gordons  and  tha  estate  of 
Bobert  Gordon  deceased. 

[Ebbetts  liable  to  pay  such  coats  as  have  been  occasioned  by  his  mor^csge.] 

Ko  costs  are  asked  by  the  Plaintiffs  against  the  assignees  or  Ayers. 

C(»itinae  order  for  reoeirer,  and  order  of  December  1B46  as  to  partnership  aaaets. 


[278]  KfRKMAN  V.  Boom  JVov.  22,  1848. 

[S.  C.  Ifi  L.  J.  Ch.  26 :  13  Jnr.  fiS5.   Distingaished,  In  n  Chmudlm-.  1884, 

26  Oh.  D.  42.r 

It  is  a  rule  without  exoeption,  that  to  authorise  executors  to  carry  on  a  trade,  with 
the  property  of  a  testator  held  b^  them  in  trust,  there  ought  to  be  the  most 
distinct  and  positive  authority  and  direction  given  by  the  will  itself,  for  that  purpose. 

A  brewer,  who  carried  on  trade  upon  leasehold  premises,  gave  bis  freeholds,  leaseholds, 
shares  in  the  brewery,  monies  and  personal  estate  to  trustees,  upon  trusty  after 
raising  an  annuity  and  portions,  "to  pay  to  or  permit  and  suffer,  or  w^  and 
sufficiently  to  authorise  and  empower  his  son  and  nis  assiena  to  receive  and  take 
the  interest  dividrads,  and  annual  income  for  Ufe."  The  Court,  though  of  <^inion, 
upon  the  context^  that^  if  there  had  been  no  quesU(m  as  to  the  toade,  we  son  would 
bare  been  entitled  to  enjoy  the  leasehold  ivoperty  for  life  in  specif  yet^  thinking 
that  there  was  not  suflBcient  to  aQthwise  the  oacrying  on  of  the  trade :  Held,  that 
the  testator's  property  oueht  to  have  been  convertsd  on  the  testator's  deal^. 

An  executor  and  trustee,  who  acted  aa  auctioneer  in  the  sale  of  tiie  trust  property, 
held  not  entitled  to  charge  commission. 

A  suit  was  instituted  after  a  great  lapse  of  time,  and  after  the  death  of  all  the  trustees 
of  a  will,  to  make  the  estates  of  such  trustees  liable  for  breaches  of  trust  in  the 
administration.  Their  representatives  being  personally  ignorant  of  the  matters,  the 
Court  refused  to  declare  tne  liability  in  the  first  instance,  but  directed  enquiries. 

Authority  given  to  the  Master  to  report  specially,  i^  from  lapse  of  time,  the  death  of 
parties,  the  loss  <rf  evidence  or  other  circumstanoes,  he  should  find  himself  unable 
to  {ffooeed. 

At  the  date  of  his  will  1^  testator,  Joseph  Kirkman,  carried  on  business  as  a 
brewer,  in  partnership  with  two  other  persons,  on  leasehc^  premises  in  St  Giles's,  of 
which  eighty-six  years  were  unexinred. 

He  imtde  his  will  dated  ui  1802,  whereby  he  devised  a  freehold  at  Berkhampstead 
to  his  wife  for  life ;  and  be  gave  all  his  freeholda,  copyholds,  and  leaseholds,  unto 
Joseph  Kirkman,  Thomas  Owen,  William  Ashlin,  and  John  Robins,  and  their  heirs, 
&C.,  on  the  trusts  after  mentioned,  and  he  then  proceeded  as  follows : — "  I  give  and 
bequeath  all  shares  and  promissory  notes  in  and  from  the  Grand  Junction  Canal 
Navigation,  of  which  I  shall  be  possessed  at  my  death,  and  all  the  shares,  estate  and 
interest^  which  I  have,  of  and  in  t^e  trade  or  business  of  a  brewer,  which  I  now  carry 
on  in  partnership  with  John  Bittlesden  and  Jamea  Williamson,  and  any  books,  pictures, 
{date,  linen,  duna,  household  [274]  goods  and  household  furniture  of  every  Idnd, 
which  shidl  be  in  and  about  both  my  dwelline  houses,  the  usual  places  (tf  my  residence 
in  town  and  oountry  at  the  time  of  my  decease,  and  also  all  my  stooks,  monies, 
securities  for  money,  and  all  other  my  perscmal  estate  not  hereinbefore  dispoaed  of 
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(subject  to  and  charged  with  the  payment  of  my  debts,  funeral  expenses,  and  the 
le^iacies  hereinbefore  ^7  iiic  given),  unto  and  to  the  use  of  my  said  son  Joseph 
Kirkman,  and  the  said  Thomas  Owen,  William  Ashlin,  and  John  Robins,  their  heirs, 
executors,  administrators  and  assigns,  respectively,  for  all  such  estates,  term,  and 
interest  as  I  shall  have  idterein  respectively  at  my  decease,  and  acooidins  to  tibe 
several  tenuns  and  qualities  of  such  eatetes  and  propertv  respeetively,  upon  we  tmiu 
hereinafter  mrationed ; "  that  is  to  say,  upon  trust  to  wow  his  wife  to  enjoj,  during 
her  life,  the  books,  &c.,  and  honsehcM  furniture,  md  of  which  he  directed  an  inventory 
to  be  made  by  his  trustees. 

And  he  declared  that  his  trustees  should  stand  seised,  &c,  of  his  estate  at 
Berkhampstead,  and  the  said  books,  household  furniture,  &c.  (subject  to  t^e  life 
interest  of  his  wife  therein),  and  all  other  his  said  freehold  and  copyhold  and  leasehold 
estates,  shares,  and  notes  in  the  Orand  Junction  Canal  Navigation,  and  personal  estate 
whatsoever  thereinbefore  devised  and  bequeathed  to  them,  upon  trust,  by  and  out  of 
the  rents  and  annual  income  of  bis  said  freehold,  copyhold,  and  leasehold  estate,  or  by 
mortgage  and  sale  thereof,  or  b^  and  out  of  the  annual  produce  of  his  said  personal 
estate,  or  by  sale  or  other  disposition  thereoi^  to  raise  £8000  for  his  younger  diildren. 
And,  subject  thereto,  he  directed  his  texutees  to  stand  seised  and  be  poeseesed  <A  his 
reaX  and  residuary  personal  estate,  upon  bust,  by  and  out  of  the  rents,  issues,  and 
annual  produce  titerocrf,  or  by  mortgage,  sale,  or  other  disposition  thereof,  to  raise  an 
[276]  annuity  of  £$65  for  his  wife  for  life.  And,  subject  as  aforesaid,  he  declared  that 
his  trustees  should  stand  seised  and  possessed  of  his  real  and  residuary  personal  estate, 
"  in  trust  to  pay  to,  or  permit  and  suffer,  or  well  and  sufficiently  to  authorise  and 
empower  his  son,  Joseph  Kirkman,  and  his  assigns,  to  receive  and  take  the  interest, 
dividends  and  annual  produce,  and  the  rents,  issues  and  annual  income  of  the  same 
real  and  personal  estate,  for  and  during  the  term  of  his  natural  life,"  and,  from  and 
after  his  decease,  in  trust  for  his  children  as  he  should  appoint;  and  in  dehult  of 
appointonentt  as  to  his  freehold,  or  copyhold,  and  leasehold  messuages,  lands, 
tenements,  and  hereditaments,  and  his  monies,  stocks,  funds,  securities,  and  redduary 
personal  estato  whatsoever,  in  toust  for  the  children  ot  his  son  equally. 

The  testator  provided,  that^  in  case  his  aoa  Joseph  Kirkman,  or  his  assigns,  should 
punctually  pay  the  said  sum  of  £6000,  as  portions  tor  his  younger  children,  and  also 
the  annuity  of  £365  to  his  dear  wife  for  her  life,  and,  until  default  should  be  made  in 
some  of  the  same  payments,  the  trustees  for  the  time  being  of  his  will  should,  from 
time  to  time  and  at  all  times,  permit  and  suffer,  or  allow  his  son  Joseph  Kirkman  and 
his  assigns,  during  his  life,  to  receive  and  take  the  rents,  issues,  and  annual  produce 
and  income  of  his  said  real  and  personal  estate,  and  of  every  pt^  thereof  (subject  as 
thereinbefore  mentioned),  to  and  for  his  and  their  own  absolute  use  and  benefit, 
without  any  hindrance,  interruption,  or  disturbance  whatsoever.  And  he  directed 
interest  at  the  rate  of  £3  per  cent,  to  be  paid  on  the  £8000  by  his  son  Joseph 
Kirkman,  or  his  assigns  during  his  lif^  and  aner  his  death,  by  the  person  or  persons 
entitled  to  the  fund  snbjected  to  the  payment  thereof,  and  which,  in  dcdbult  in  the 
regular  payment  there(^,  should  be  raued  and  paid  by  the  [276]  trustees  out  of  the 
rents,  issues,  and  annual  produce  of  his  real  and  personal  estate,  or  l(y  mortgage,  salc^ 
or  other  disposition.  And  he  directed  his  trustees  to  endeavour  to  renewliia  lease- 
holds, and  he  charged  his  real  and  personal  estate  with  the  costs  thereof.  The 
testator  appointed  his  wife,  and  his  four  trustees,  executrix  and  executors  of  his  will 

The  testator  afterwards  purchased  the  share  of  his  partners  in  the  brewery,  and 
carried  it  on  with  his  son  Joseph  Kirkman.  He  died  in  1803,  and  his  will  was  proved 
by  the  executors  and  executrix.  On  the  testator's  death,  his  son  Joseph  Elirkman  was 
permitted,  by  the  other  executors  and  trustees,  to  take  possession  of  the  brewery, 
plants  &0.,  and  he  carried  on  the  business  until  1816,  when  he  became  bankrupt,  and 
ois  assignees  took  possession  of  the  brewery.  Eobins,  who  was  an  auctioneer,  had 
acted  as  such  uid  charged  various  sums  for  his  commission  on  the  sale  portions  of 
the  testotoi^a  property. 

Owen  diea  in  1816,  the  widow  in  1824,  Ashlin  in  1826,  BoUns  and  Joseph  Kirkman, 
the  son,  in  1831.  The  estate  of  Robins  was,  after  hia  death,  administered  and 
distributed  by  this  Court 

The  Plaintiffs,  the  ehildren  of  Joseph  Kirkman,  the  son,  were  inianta  at  the  death 
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of  their  father,  in  1831 ;  but,  h&ving  attaiaad  tweiity<<aie,  Uiey,  in  1846,  inatituted 
this  suit  against  the  l^&I  personal  representatives  of  the  testator's  trustees  and 
executors,  and  against  the  assignees  of  the  son,  seeking  to  make  tile  estates  of  such 
trustees  Uable  for  various  breaches  of  trust  and  wiuul  default  in  respect  of  the 
administration  of  the  testator's  estate,  and  the  performance  of  the  trusts  of  his  wiU. 
The  FlaintiflSa  iousted,  that  the  sen,  tite  tenant  lor  life,  was  not  entitled  to  enjoy  the 
property  in  specie,  but  that  [3771  the  brewery,  Ssa.,  oo^t  to  have  been  converted  on 
the  testator's  death,  and  inTeatea  in  the  funds :  tiiat  the  trustees  had,  oontrary  to 
their  dol^,  permitted  the  scai  to  carry  on  the  buaineas,  whereby  a  oowdderable  loaa 
had  oocurred,  for  which  thev  were  responaiblCL  The  Plaintiflb  also  oomplained  tbat 
no  inventory  had  been  taken,  as  directed;  that  Robins  had  charged  sums  for 
eommission,  which,  as  trustee,  he  was  not  entitled  to  do ;  that  certain  canal  shares 
had  not  been  realised  in  proper  time ;  that  the  trustees  had  improperly  mortgaged 
the  ln«wery,  and  released  the  equity  of  redemption,  and  had  unnecessanljr  made  uJe 
of  parts  of  the  real  eatat^  and  had  convertisd  a  debt  of  £2990  sterling  into  one  <d 
£5000  consols. 

The  bill  prayed  the  administration  of  the  estate,  that  the  accounts  might  be  taken, 
and  that  the  estates  of  the  trustees  might  be  charged  with  the  losaea  oooaaioned  by 
their  wilful  neglect  and  delault. 

The  Defendant^  the  repreaentativea  of  Uie  deceaaed  truateeN»  wwe  peraonally 
unacquainted  with  these  matters;  but  it  appeared  tiiat  bills  had  formerly  oeen  filed 
by  the  Toniwer  children  oi  the  testator,  for  the  raoorery  of  their  shares  ei  the  £8000, 
which  had  beoa  oompromiaed ;  and  that^  in  answer  to  such  bills,  the  ezeeutora  had 
stated  that  the  testator's  estate^was  insufficient. 

Mr.  Turner  and  Mr.  John  Baily  contended,  that  the  testator's  property  ought  to 
have  been  converted,  Mills  v.  MUla  (7  Simons,  501 ),  and  that  the  executors,  who,  by 
proving  the  will,  had  accepted  the  trusts,  Muddow  v.  FuUer  (Jacob,  198),  were  lUble 
for  their  neglect  and  defatUt  They  asked  declarations  to  that  effect,  and  also  as  to 
tiie  several  uleged  breaches  of  duty  and  for  special  enquiries. 

[27ffi  Mr.  Mickletfawait,  in  the  same  interest. 

Mr.  Stinton,  for  the  widow  of  the  tenant  for  life. 

Mr.  RoupeU  and  Mr.  F.  Baytey,  for  the  representatives  of  the  trustees.  Aa  to  the 
executors  of  xEobins,  no  decree  can  be  made  agaioat  them.  The  eatate  of  their  teatator 
has  been  adnuniatered  by  the  Court,  and  tuey  are  relisved  from  all  reaponailnlity ; 
KnakhlntU  v.  Fearnhead  (3  Myl.  &  Cr.  123).  The  Plaintiffi'  remedy,  if  any,  is  against 
the  legatees,  and  they  are  not  parties  to  thia  suit  The  bill  ought^  therefore,  to  be 
dismissed  against  the  executors  of  Robins. 

With  respect  to  the  rest.  The  testator  authorised  his  trustees  to  permit  his  son 
to  receive  the  rents  and  income  of  his  property.  The  son,  by  the  terms  of  the  will, 
was  entitled  to  enjoy  the  brewery  and  plant  in  specie ;  Pideering  v.  Pidcering  {2  Beavao, 
31,  and  4  Myl.  &  Cr.  289),  ColUnt  v.  ColUnt  (2  Myl.  &  K.  703) ;  and,  in  that  roipeot, 
there  was  no  breach  of  trust.  At  all  events,  the  will  is  so  expressed,  that  the  Court 
will  not  hold  tniateee,  who  have  acted  bon&^^de,  liable  in  a  oaae  id  great  doubt  and 
difficulty. 

After  BO  much  d^y  and  acquiescence,  the  Court  ought  not  to  make  any  special 
declaration,  or  direct  any  specoal  enquiries  against  tiie  Defendants  who  are  not  pwaniaUy 
Gogniaant  of  the  matters. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdale].  In  this  case  there  is  very  great 
difficulty  and  considerable  hardship  on  both  sides.  This  bill  seeks  an  [2791  account 
of  the  estate  of  a  testator  who  died  forty-two  years  before  the  filing  of  the  bill,  a  large 
part  of  which  estate  consisted  of  stock-in-trade.  Of  his  executors  and  trustees,  Owen 
survived  him  thirteen  years,  the  widow  twenty-one  years,  Ashlin  twenty-four  years, 
Robhia  twenty-eight  years,  and  his  eldest  son,  who  was  the  surviving  executor,  twenty- 
eight  years:  he  died  in  the  month  of  June  1831.  So  that  many  years  have  elapsed 
since  the  last  person  who  had  any  personal  knowledge  of  these  matters  died.  One 
can,  therefore,  easily  judge,  how  litue  likelihood  there  now  is,  oi  obtaining  sufficient 
information  to  enaue  the  Court  to  adjudicate,  with  any  confidence,  ^t  jnatioe  is 
really  done;  and  nothing  can  be  more  deplorable  than  for  a  Court  to  attempt  to 
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adjndiettte,  when,  after  the  beat  has  been  done,  the  facts  must  be  very  imperfectly 
aieertaiiidd. 

The  ooDStruction  of  this  testator's  will,  having  regard  to  the  situation  in  which  his 
propertT  was  placed,  is  attended  with  no  little  obecarity :  I  think  that  the  words  of 
the  will  are  such,  that,  if  there  had  been  no  question  as  to  the  trade,  the  son  would 
have  been  entitled  to  enjoy  the  leasehold  property  for  his  life,  in  the  condition  in 
which  it  was  found  at  the  testator's  death,  and,  efnseqnantly,  I  could  not  hare  declared 
that  ihe  trustees  and  executors  ought^  within  a  year  after  ue  testator's  dea^,  to  have 
converted  that  leasehold  into  niODer.  Besides,  it  is  not  at  aU  nnliketr,  under  the 
oirenmstMices  that  have  beoi  stated,  that  the  testatw  himself  omtemplated  tiw  curying 
on  of  the  trade  by  his  son ;  but,  notwithstanding  this,  I  am  of  opinion  that  the  wonu 
of  this  wilt  do  not  distinctly  authorise  it.  The  circumstance  that  the  will  contains  no 
specific  direction  for  a  sale,  and  that  the  testator  appears  to  have  taken  the  son  into 
partnership  with  him,  and  to  [280]  have  carried  on  the  business  in  their  joint  names, 

e'ves  rise  to  a  conjecture,  but  nothing  more,  that  the  testatw  contemplated  the  business 
ling  carried  on.  This  Court,  however,  cannot  act  on  a  bare  conjecture ;  and  I  think 
it  is,  and  it  has  been  admitted  to  be,  a  rule  without  ezcepti<m,  that,  to  antftorise 
executors  to  carry  on  a  trade,  or  to  permit  it  to  be  carried  on  witii  the  fvoperty  d  a 
testator  held  b^  them  in  trust,  there  ought  to  be  the  most  diatioot  and  positire 
authority  and  direction  given  by  the  will  itoelf  for  that  parpoae.  Such  is  not  tiie  ease 
hare. 

It  rapean  th^  Uie  exeoutora  (othw  than  the  son)  did  not  actively  interf««  in  ^ 
trosts,  for  some  time  at  leasts  after  the  death  of  the  testator.  According  to  their  own 
statement,  they  permitted  the  eon,  then  a  young  man,  to  possess  the  whole  of  the 
capital  and  stock-in-trade  of  the  testator,  and  to  use  it  and  a  portion  of  his  estate  in 
carrying  on  that  trade,  thereby  subjecting  the  whole  of  it  to  all  the  risks  of  trade. 
This  ultimately  ended  in  a  bankruptcy,  by  which  that  which  had  been  the  property 
of  the  testator  became  vested  in  the  assignees.  I  do  not  mean  to  cast  any  imputation 
on  those  gentlemen ;  for  considering  the  words  of  this  will,  they  may  have  been 
advised,  as  has  been  suggested,  that  they  might  safely  permit  that  to  be  done :  the^ 
may  have  been  adviaedthat  it  was  doubtful,  whether,  by  the  terms  of  the  will,  it 
might  be  done  or  not^  and  that  the  only  mode  by  which  they  could  relieve  themselves 
from  ridr  was,  to  get  the  direotaon  of  a  Court  of  £quity.  They  may  have  been 
induced  to  undertuce  riaka  to  whieh  truateea  ought  never  to  be  exposed ;  and,  oon- 
aidering  the  doubt  on  the  question,  and  the  expenae  which  wonld  be  incurred  in 
getting  the  opinion  of  the  Court,  they  may  have  aaid,  "  we  would  rather  run  the  lUk 
than  put  the  [281]  estate  to  such  expense. '  That  would  have  been  very  compassioD- 
ate  and  considerate  on  their  part ;  but  if  that  were  really  the  case,  they  cannot  now 
say,  either  that  they  are  not  now  subject  to,  or  that  they  ought  to  be  excused  from, 
the  risk  thus  voluntarily  undertaken  by  them. 

Part  of  the  testator  s  property  was  engaged  in  trade,  and  part  was  not.  I  am  of 
opinion,  that,  notwithstanding  the  great  length  of  time  which  has  elapsed,  ^ 
Plaintiffs  are  entitled  to  have  this  matter  investigated  as  fully  as  it  can  be ;  but  I 
think  also,  that,  considering  that  the  executors  are  all  dead,  and  there  is  now  no 
person  living  who  can  peraonally  give  an  account  of  the  matters,  Uie  Defendants  (who 
are  strangers)  very  reaaonably  reaiat  a  declaration  being  made  againat  them  at  this 
time,  and  deaire  to  have  an  opportunity  (though  I  cannot  foreaee  whence  the  means 
are  to  be  derived)  of  ffring  every  poaaible  explanation  which  further  enquiry  may 
afford. 

I  think  the  Plaintiffs  are  entitled  to  have  an  account  and  enquiry  as  to  all  the 
property  of  which  the  testator  was  possessed  at  his  death ;  what  has  been  done  with 
It,  uie  circumstuioes  in  which  it  was  placed,  and  what  the  executors  did  for  the 
purpose  of  recovering  or  receiving  any  property,  which,  without  their  wilful  default, 
they  might  have  received  I  think  the  Pkintifffa  are  entided  to  have  an  enqoiry  to 
that  extent. 

With  respect  to  all  the  other  matters  they  are  not  much  disputed.  The  Plaintiffs 
aro  entitled  to  an  enquiry  about  the  oonvwted  debt,  the  inventory,  and  so  on ;  and 
in  all  dieae  things  tiie  Master  ought  to  have  liberty  to  atate  apecifld  circumatances,  in 
order,  as  far  as  be  can,  to  elicit  tne  facte  of  the  case,  and  enable  the  Court  hereafter 
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to  eome  to  Mnne  satufaotory  conoltuion.  I  think  there  ou^t  to  be  in  thisi  as 

there  has  been  in  other  like  case*,  a  direobon,  that  if  the  Master  cannot,  by  reaaon  oi 
the  lapw  ol  timci  the  deiths  of  the  partiet,  or  the  Iom  of  evidence  or  other  oircum- 
staooea,  ntiBfaetmly  make  the  enquirieai  he  should  be  empowered  to  state  spedally 
Ae  einnnnstanees  which  create  the  difficulty,  in  <»der  that  they  may  hereutw  be 
brought  under  the  coosidenktion  of  the  Court. 

I  oannot  dismiss  the  legii  personal  representatires  of  Bobins  while  any  enquiries 
are  going  on.  I  cannot  make  any  order  against  those  who  have  administered  his 
estate  under  the  direction  of  the  Court,  but  they  must  remtun  before  the  Court  I 
don't  sa^  what  ma^  be  doue  as  against  the  poseossOTS  of  his  estate,  and  I  oarefuUy 
avoid  gmng  any  direction  on  the  pc»nt 

Abstract  of  Dkorkb. — Deelaratiott  that  the  residuary  personal  estate,  exclusive 
of  the  part  bequeathed  to  the  widow  for  life,  ought  within  one  year  from  the  testator's 
death  to  have  been  converted,  &o. 

Declaration  that  Robins  was  not  entitied  to  ckarge  eonunission. 

Take  the  usual  aeoounts. 

Enquiry  as  to  what  sales  and  mort^jages  had  been  made  of  the  fre^old  and  copy- 
hold and  leasebdds,  and  as  to  the  release  of  the  equity  of  redemption. 

Enquiry  as  to  the  value  of  the  ^aa^  at  the  testator's  death,  and  what  has 
become  thereof,  and  as  to  the  profitOL 

Enquiry  as  to  the  condition  of  the  brewery  premises,  and  whether,  after  the  bank- 
ruptcy of  the  son,  they  could  have  been  let  or  disposed  of ;  and  if  any  loss  had  been 
sustained  by  their  not  having  been  let  or  disposed  ot 

Enquiry  as  to  the  conveitiKi  debt. 

Enquiry  as  to  the  value  of  the  furniture  &&,  at  the  deatii  ot  the  widow,  and  what 
had  become  tiierecrf,  and  whether  any  inventor?  had  been  made. 

Enquiry  wheUier  the  trustees,  with  due  di^^ee  and  without  their  wilful  defaultj 
mia^t  have  possessed  themselves  of  the  property  and  effeets  <rf  the  testator,  or  any 
and^what  nsrts  thereof  and  the  |Wofits  made  by  carryiiu;  on  the  trade. 

[28^  EnquiiT  as  to  tiie  compromises  in  respect  of  ue  £8000  legacy. 

"  And  if  tne  Master  should  mid  that  he  is  unable  to  take,  or  should  find  difficulty 
in  taking,  uiy  of  the  accounte  aforesaid,  or  making  any  of  the  enquiries  hereinbefore 
directed,  by  reason  of  lapse  of  time,  the  death  of  parties,  or  the  loss  of  evidence  and 
documents,  or  other  circumstances,  he  is  to  state  such  ciroamirtaooes  to  the  Court" 

Liberty  to  state  special  circumstances. 

Beserration  of  further  direetions  and  oosts.   Beg.  UK  1848,  A.  fa  1663. 


[288]  Stmonds  v.  Thb  Oas  Light  and  Coxx  Company.  Ths  Oas  Light  and 
COKB  GOKPANT  V.  Stmoddb.    iVoBL  7,  8,  1848. 

Under  special  drcumstanees,  accounts  between  master  and  servant^  tradesmen  and 

shopmen,  banker  and  customers,  are,  from  the  necessity  of  the  case  and  the  conveni- 
ence of  mankind,  admitted  as  evidence  in  favour  of  the  party  writing  them ;  but  the 
Master  ought  not  to  receive  such  evidence  without  stating  the  special  drcumstanees 
under  which  he  conceives  them  receivable  in  evidence. 

In  1812  the  Plaintiff  Symonds  entered  into  the  service  of  the  Ghu  Light  and  Coke 
Company,  and  in  1814  he  became  superintendent  of  the  Peter  Street  Station.  His 
duties,  amongst  otheni,  were  to  pay  toe  wa^  of  the  workmen,  to  make  minor  dis- 
bursements, to  sell  the  coke,  Ac,  to  make  weekly  returns  of  his  receipts  and  payments, 
and  pay  the  balance  to  the  treasurer. 

The  oompuv  became  dissatisfied  vith  his  conduct,  and,  alleging  a  balance  to  he 
due  to  them,  they  obtained  some  securities  fnm  him.  In  FehruaiT  1822  they 
suspended  him,  and  took  possesnon  of  the  books  of  account  which  were  kept  by  him, 
and  finally,  in  November  following,  they  discharged  him  from  their  service.  He 
claimed  a  balance  to  be  due  to  him,  and,  in  D^Si]  1825,  filed  his  bill  against  the 
company  for  an  account   In  1827  the  company  filed  a  cross-bill,  and  in  1828  a  decree 
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was  made,  referring  it  to  the  Master  to  take  the  aooounts,  with  liherty  to  state  special 
drenmstanoea. 

The  decree  was  taken  into  the  Master's  office,  and  Defendant  Sjmoixb 
examined  upon  interrogatories.  The  company  took  in  their  chuge  agunst  Symonds, 
and  he,  on  the  other  hand,  brought  in  his  diauiai^.  These  were  bat  an  echo  d  the 
schedules  to  his  examinataon.  Symonda  abo  took  in  certain  affidavits  made  hj  him, 
and,  by  means  of  such  ftfidavits  and  the  oompsnr's  books  kept  by  himself  he  sought 
to  eatablish  his  discharge.  These  books  were,  the  coke  eiuMoiik  and  the  uaget  aeaimt 
hook,  and  were  written  in  his  own  handwriting.  As  to  the  mode  in  which  diese  books 
were  kept,  and  the  accounts,  from  time  to  time,  rendered  hy  him,  examined  aad 
audited,  the  statements  of  the  parties  wen  considerad  hy  the  Court  to  be  materially 
different. 

The  Master  reoeired  the  affidavits  and  books  in  aridenoe,  sod,  by  his  reptfft^  he 
found  a  balance  of  j£748  due  to  Symonds. 

To  this  report  the  company  took  variance  exceptions,  and  among  them  aoane  which 
objected  that  the  Master  luui  improperly  received  this  evidence. 

Mr.  Turner,  Mr.  Bacon,  and  Mr.  Foflett,  in  suroort  ot  the  exceptions,  now  argued, 
that,  by  the  practice  of  the  Court,  the  affidavit  oi  an  aoooonting  par^  coold  not  he 
received,  in  his  diacherge,  for  any  sum  beyond  40b.,  and  that  the  bocun^  which  were 
in  Symonds's  handwriting,  could  not  be  received  as  evidence  in  his  favour,  for  oUier 
wise  an  cmportunity  would  be  given  to  an  accounting  party  to  manufacture  evidence 
for  himsell 

[286]  Mr.  Roupell  and  Mr.  Malins,  eonMt,  contended  that  the  company  had 
waived  any  objection  to  the  affidavits,  and,  secondly,  that  the  books  in  question  were 
receivable  in  evidence.  The^  were  the  books  of  the  company,  kept  by  their  servant, 
and  always  open  to  inspection,  and  subject  to  the  control  of  the  company,  and  to 
periodica  examinations  with  the  vouchers ;  they  had  been  acquiesced  in  for  a  series 
of  years,  and  were,  therefore,  good  evidence  as  between  these  parties.  JFiitzie  v. 
Atksnumn  Phil,  on  £v.  376,  8th  ed.),  Boardman  r.  Jadcam  (2  Ball  and  Beatty,  362 ; 
and  see  MJbee  v.  Snej/d,  2  Mollo^,  p.  193).  That  the  same  princi^e  was  amlicsble 
here,  as  in  the  case  m  partnership  books  as  between  partners,  banken'  pMs-bodks  si 
between  bankers  Mid  their  customers,  and  shop-books  as  between  a  tradesman  and 
his  shopman. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdale].  No  one  can  look  at  this  case 
without  very  great  regret  on  many  accounts ;  but  tiie  Court  must  not  depart  from 
those  rules  which  have  been  considered  necessary  for  the  due  administratioD  of 

justice. 

The  transactions  between  the  parties  began  about  the  year  1812  or  1813:  the 
employment  of  Mr.  Symonds  ceased  in  the  year  1822,  and  with  that  employment 
ceased  the  transactions.  Symonds  filed  his  lull  in  the  year  1825,  whidi  was  fc^wed 
by  a  cross-bill  filed  against  him  in  the  year  1827.  The  cause  and  cross-cause 
were  broaght  on  to  a  hearing  in  the  year  1828 ;  and  in  the  year  1828  an  ordinary 
decree  was  made  for  taking  tiie  accounts  of  the  mcmies  received  and  entended  on 
account  of  tiie  Phuntifh  by  Mr.  [286]  Symonds ;  Uie  Master  was  to  make  all  just 
allowances  to  the  parties,  and  was  to  be  at  liberty  to  state  any  circomstanoes 
specially,  as  he  should  think  fit. 

This  decree,  having  been  pronounced  in  June  1828,  was  carried  into  the  Master's 
office,  and  in  Mareh  1S29  a  state  of  facts  was  carried  in  on  behalf  of  the  company  to 
charge  Mr.  Symonds.  His  examination  was  taken,  and  he  was  chat;eed :  the  di8cbu;ge 
was  brought  in  on  the  7th  of  April  1829.  Affidavits  were  filed  by  Mr.  Symonds,  and, 
on  hie  behalf,  in  May  1829  ana  in  February  1830.  It  seems,  that  in  March  1630, 
an  objection  was  made  by  the  company  to  the  reception  of  those  affidavits  in  support 
ci  the  discharge  of  Mr.  Symonds.  It  was  objected  that  he  was  offering  his  own 
testimony  in  supptnt  of  his  own  ease,  and  that  this  was  a  matter  that  ought  to  be 
proceeded  with  in  a  different  manner.  This  certainly  was  not  according  to  die 
regular  course  of  practice  in  the  Master's  office,  for  the  rwular  and  ordinaiy  coune 
would  have  been  for  Mr.  Symonds  to  have  produced  evidence  of  ot^er  persons  in 
support  of  his  case.   It  is  said  (and  my  present  impression  is  that  it  is  said  very 
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truly)  that  the  circanuitaiioes  of  the  case  were  such,  that  Mr.  Symonds  coald  not, 
from  the  nature  of  these  ^ngs,  produce  evidence  alkaide.  He  could  not  by 
possflHlity  hare  produoed  evidence  of  perwms  who  wwe  dinntereeted,  and  whose 
attendance  he  oould  oommaod  in  support  of  the  items  of  dischuve.  It  is  ver^ 
probaUe  indeed  that  that  was  so.  He  therefwe  prevailed  oa  the  Master  to  admit 
those  affidavits  as  evidence 

Now  with  regard  to  books  and  documents  of  the  like  character,  the  law  has 
perhaps  been  rather  more  cautious  in  admitting  evidence  of  that  sort  than  is  quite 
suitable  to  the  ordinary  transactions  of  mankind.  It  is  found  [287]  very  often 
(and  there  are  many  cases  in  the  books  to  that  effect),  that  entries  constituting  mere 
hearsay  evidence,  are  the  only  evidence  that  can  be  had  on  the  subject ;  and  that 
their  exclusion  would  either  lead  to  injustioe  or  to  the  adoption  of  another  mode  of 
transacting  business,  calculated  to  cause  a  most  swioos  interraption  in  the  transaction 
d  all  ordinary  afiairs.  Gases  have,  from  time  to  tame,  oconired,  where,  imder  special 
drcnmatanoes,  acoounts  of  this  sort  between  master  taid  servant  between  tradesmen 
and  shopmen,  and  between  banker  and  oostomer  have,  from  t^e  neoeasity  of  the  case 
and  for  the  convenience  of  mankind,  been  admitted  as  evidence  in  the  cause. 

I  am  told,  that  I  ought  to  consider  that  those  affidavits  contain,  in  themselves, 
evidence  of  special  circumstances,  sufficient  to  warrant  the  Master  in  receiving  these 
books  as  evidence,  without  stating  those  special  circumstances,  or  the  ground  on 
which  he  has  received  them  in  evitknce.  I  certainly  should  have  wished  that  some 
authority  should  have  been  produoed  in  support  of  that  proposition.  I  am  satisfied 
there  is  no  such  authoritr,  and  I  am  therefore,  for  the  first  time,  now  asked  to  allow 
the  reception  of  this  evidence.  I  cannot  make  any  such  precedent ;  and  although,  I 
am  myself  extremely  opposed  to  the  exclusion  of  evidence,  and  from  the  experience 
I  have  had  while  sitting  here,  and  from  practice  long  before,  I  have  formed  a  strong 
<^ini<m  as  to  the  necessity  very  oAen  receiving  such  evidence,  yet  I  am  also 
smfied,  tiiat  such  endenee  ought  upb  to  be  received,  unless  ^ere  are  special 
droumstances  sufficient  to  warrant  its  reoep^oa.  No  anch  specif  drounutances 
are  here  stated. 

I  am  of  opinion,  in  the  first  place,  that  the  Master  ought  not  to  have  received  the 
affidavits  in  evidence,  [288]  and  ought  not,  under  the  circumstances  of  t^is  case 
and  without  stating  the  reasons  in  bis  report,  to  have  received  the  books  in  evidence. 
I  regret  it,  because  my  own  persuasion  is  that  these  books  and  the  mode  of  keeping 
the  accounts  were  such,  that  to  a  very  great  extent,  they  ought  to  be  received  in 
evidence.  At  the  same  time,  the  effect  which  might  result  m)m  doing  so  without 
more,  without  proper  caution,  without  calling  on  the  other  aide  to  object  to  an^  item 
cm  special  groond^  marks  the  injustice  that  might  be^done  in  auch  a  case  as  this. 

I  ^ink  I  must  direct  some  special  enquiry,  for  the  purpoee  of  obtaining  the 
Master'B  statement  as  to  the  mode  in  which  the  books  are  kept,  for  I  observe  that 
the  statements  on  the  opposite  sides  are  most  materially  different  as  to  the  mode  in 
which  these  accounts  were  from  time  to  time  rendered,  cmd  as  to  the  mode  in  which 
the  company  employed  different  persons  to  inspect  and  audit  them.  If  it  were  my 
duty  to  come  to  a  conclusion  upon  it  now,  I  should  find  it  very  difficult  to  do  so. 
What  I  want  to  know  is,  the  mode  in  which  the  business  was  transacted  between  the 
employers  and  Symonds,  and  whether  the  Gtas  Company,  or  their  agents,  committee, 
accountant,  or  other  officers  had,  on  their  behalf,  the  duty  and  opportunity  of  examin- 
ing the  accounts  from  time  to  time. 

As  to  some  things,  it  is  periectly  clear  that  tbey  required  vouchers.  The  wages 
paper  shews  they  required  vouchers.  The  wages  are  actually  signed  by  the  workmen 
who  receive  them.  So  that  there  they  required  of  him  vouwers,  and  those  vouchers 
seem  to  have  been  rendered  from  week  to  week  with  the  papers,  which  I  consider  a 
most  importuit  circumstance. 

[289]  With  regard  to  specif  circumstances,  I  think  that  the  Master  is  at  libertv 
to  state  anything  relating  to  the  taking  of  the  account,  for  by  the  decree  it  is  directed, 
that  he  is  to  be  at  liberty  to  state  any  circumstances  specially  as  he  may  think  fit.  I 
therefore  conceive  that  in  taking  the  accounts  he  might  perfectly  well  have  stated 
those  special  circumstances  which  constitute  his  reasons  for  receiving  this  evidence. 
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[289]  Wilson  «.  Eden.  Nm.  8,  9,  13. 16, 1848. 

It  is  a  oommcHi  rule  of  oonstruction,  that  if  the  words  of  a  sift  are  of  themaelvei  {dain, 
distinots  and  capable  of  having  a  legal  effect^  effect  mnit  oe  given  to  thsm,  ootwitb- 
standins  any  imivobabiUtv  which  may  arise  from  looking  at  die  otho-  puts  of  the 
will  On  the  other  hand,  if  ths  words  are  ambiguous  in  expnmoa  or  effect,  they 
are  not  to  be  rejected  for  uncertainty,  but  yon  must  collect,  if  you  can,  from  the. 
other  parts  of  the  will,  an  indication  of  what  the  testator  meant  by  those  wordi, 
which,  by  themselves,  appear  to  be  ambiguous. 

A  testator  devised  an  estate  to  his  daughter  for  life,  with  remainder  to  her  eldest  sod 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  similar  iimitataoiu 
to  the  second  son  and  his  son's  issue,  with  remainder  to  her  other  sons  successivdy 
in  tail ;  and  there  was  a  shifting  clause,  to  take  effect  in  the  event  of  an^  such  boo 
becoming  seised  of  certain  estates  devised  by  D.  Then  followed  a  proviso  to  this 
efflMt :  "  Provided  always,  that  if  it  shall  happea  that  my  said  daughter  shall  have 
no  issue  male  of  her  liod^  Uokuf  at  her  deim,  w  no  such  issue  imtle  as  diall  be 
entiUed  by  the  true  meaning  of  tiiis  my  will  to  my  real  estates  hoel^  limited," 
&C.,  "then,  and  in  either  of  those  cases,  I  devise  all  my  real  estates"  to  the 
daughters  of  my  daughter  living  at  her  death ;  and  in  case  his  daughter  sboald 
have  no  issue  livina;  at  her  death,  then  as  die  should  appoint^  aod  in  default  to  his 
right  heirs.  The  ^ughter  left  sons  and  daughters  at  her  death,  but  all  the  sons 
died  without  having  had  any  issue.  The  question  was,  whether,  in  tJiese  events, 
the  daughters  were  entitled ;  and  the  Court  of  Exchequer  were  of  opinion  in  the 
negative,  considering  that  the  words  "liviog  at  her  death"  applied  to  both  the 
events  mentioned  in  the  {nvviso.  The  Master  of  the  Bolls,  however,  considering 
the  words  ambiguous,  d«:lined  bindinjg  the  inheritance  by  this  opinion,  without 
first  obtaining  the  opinion  of  another  Court  of  law. 

Tlie  testator,  Petor  Johnson,  by  his  will  dated  in  1779,  devised  lai::ge  real  estates 
to  his  wife  for  life,  and  after  her  decease  (subject  to  a  term  of  1000  yours  limited  to 
trustees),  to  his  daughter  Dorothea  for  [290]  her  life ;  and  after  her  death,  to  his 
grandson  Bobert  Eden,  eldest  son  of  his  said  daughter,  for  his  life ;  and  after  his 
decease,  to  the  first  and  other  sons  of  his  said  grandson  in  tail  general ;  and  iae 
default  of  such  issue,  to  his  grandson  Morton  John  Eden,  second  son  of  his  ssid 
daughter,  iar  his  life,  in  case  ne  should  not  become  or  should  not  continue  seised  <3i 
the  real  estates  of  Morton  Davison,  by  virtue  of  bis  Morton  Davison's  will ;  tad 
for  default  of  such  issue,  the  testator  devised  his  said  estates,  subject  to  the  like 
conditions,  to  the  first  smA  other  sons  of  Morton  John  Eden  in  tail  general ;  and  for 
default  of  such  issue,  he  devised  the  same  estates,  upon  the  like  condition,  to  the 
third  and  every  other  yoxmger  son  of  his  said  daughter  in  tail  general.  And  the 
testator  provided,  that  if  the  said  Morton  John  Eden,  or  any  other  son  of  his  ssid 
daughter,  should  at  any  time  during  his  life  become  seised  of  the  real  estates  devised 
hy  w  said  Morton  Davison,  then  the  said  Morton  John  Eden,  or  such  eon  of  his 
said  daughter,  by  virtue  of  or  in  consequence  of  his  will  so  becoming  seised  thereof, 
or  any  heir  of  his  body  respectively,  should  not  take  any  interest  in  any  of  his  the 
said  testator's  estates,  but  the  same  should  go  over  to  and  be  enjoyed  by  the  next  sod 
of  his  said  daughter  and  the  heirs  of  his  body :  with  a  clause,  however,  for  revesting 
the  estates  in  the  son  so  displaced  on  certain  contingencies  therein  spedfied. 

Then  came  the  proviso  on  which  the  question  in  the  cause  turned,  which  was  as 
follows : — "  Provided  always,  that  if  it  shall  happen  that  my  said  daughter  shall  have 
no  issue  male  of  her  bod^  living  at  her  death,  or  no  such  issue  male  as  shall  be 
entitled,  by  the  tnie  meanizu;  <rf  tJliis  my  will,  to  my  re^  estates  hereby  limited  and 
settled  as  aforesaid,  then  and  in  either  of  those  cases,  I  devise  all  my  said  real  estates 
(subject  respectively  as  aforesaid)  to  all  the  daughters,  if  more  [291j  than  one,  of  the 
body  of  my  said  daughter  who  shall  be  living  at  her  death,  as  tenants  in  common,  and 
their  heirs  respectively,  with  ^Y>ss-remainders  amongst  them  in  case  of  any  one 
more  of  them  happening  to  die  under  the  age  of  twenty-one  years  and  witJiout  issue. 
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And  if  there  should  be  but  one  sueh  daughter  Hving  at  my  said  daugfater's  deoeaae, 
and  no  iseue  of  any  other  sacfa  dat^hter  then  in  being,  then  to  such  only  surviTing 
daughter  and  her  heirs.  Provided  ahraya,  ^t  if  any  such  daoghter  or  cuughters  of 
my  said  daughter  shdl  happen  to  die  in  her  »  their  said  mother^s  life^^  leaving 
issue,  then  my  will  is,  that  such  issue  of  each  such  daughter  so  dying,  and  ihe  heirs 
of  such  issue  respeotirely,  shall  have  and  take  the  estates,  or  share  or  shares  of 
estates,  as  the  parent  or  parents  of  such  issue  respectively  would  have  been  entitled 
to,  if  she  or  they  had  been  living  at  the  decease  of  my  said  daughter.  And  in  case 
my  daughter  shall  have  no  issue  of  her  body  living  at  her  death,  then  I  devise  all 
such  my  real  estates,  from  and  after  the  determination  of  the  particular  estates^  here- 
inbefore thereof  limited  aa  aforesaid,  to  such  person  or  persons''  as  his  daughter 
should  appoint ;  and  subject  thereto,  to  his  own  right  heirs. 

The  trusts  of  the  term  of  1000  years  were  to  raise  £10,000,  and  the  testator 
directed  the  ^ifrfieatioo  as  follows: — "And  with  respect  to  the  api^caticm  of  the 
money  so  to  be  raised,  my  will  is,  that  in  case  thwe  sball  be,  at  the  deoease  my 
wife,  a  son  of  tiie  body  of  my  said  daiu^ter  Lady  Eden  who  shall  be  entitled  to  take 
my  said  real  estates,  by  virtue  of  the  mnitations  aforesaid  (i^ter  the  determination  of 
the  particular  estates  thereof  hereinbefore  respectively  limited,  and  subject  as  herein- 
before mentioned),  and  also  two  or  more  other  children  of  the  bodyof  my  said 
daughter,  who  shall  not  be  entitled  in  possession  or  next  immediate  [292]  remainder 
to  the  real  estates  of  the  said  late  Morton  Davison,  then  all  and  every  such  other 
ohildren  who  shall  be  living  at  the  decease  of  my  wife,  or  bom  afterwards,  shall,  on 
their  attaining  respectively  the  age  of  one  and  twenty  years,  be  entitled  to  and  have, 
aa  vested  interests,  the  said  sum  of  J&10,000,  ecjually  to  be  divided  amongst  them  as 
tenants  in  common."  And  he  provided  that,  in  case  there  should  be  but  one  such 
child  who  should  live  to  attain  the  age  of  one  and  twenty  years,  such  only  surviving 
child  should  be  entitled  to  the  sum  of  £6000,  and  the  residue  of  the  said  sum  <u 
£10,000  should  sink  into  the  inheritance ;  and  he  wovided  aa  follows : — "Provided 
also,  that  no  child  of  my  said  daughter  shall  be  entiUed  to  any  share  of  the  money  so 
to  be  raised,  or  to  any  benefit  under  thei  said  trust  term,  either  originally  or  by 
survivorship,  who  shall  either  become  entitled  to  any  of  my  real  estates  by  virtue  of 
this  my  will,  or  shall  be  seised  in  possession,  or  in  immediate  remainder  expectant 
upon  the  decease  of  the  said  Sir  John  Eden,  of  the  rieal  estates  of  the  said  late  Morton 
Davison,  before  such  child  shall  have  actiially  received  any  share  of  the  said  trust 
money." 

The  following  clause  was  also  relied  on  in  argument : — I  also  give  to  my  dear 
wife  for  her  life,  and  at  her  death  to  my  grandson  Robert  Eden,  the  large  gilt  cup 
and  cover  presented  to  me  by  the  Corporation  of  York,  which  I  desire  may  oe  pre- 
served in  the  Eden  familr,  and  go  to  the  heir  male  of  that  family,  being  desoended 
from  my  daughter,  for  the  time  being.  And  on  fiiilure  of  such  heir  male,  to  ^  to 
my  granddaughters  successively,  according  to  seniority  of  age,  and  their  issue 
respectively,  as  long  as  the  law  will  permit. 

The  testator's  daughter,  I*ady  Eden,  died  in  the  year  1792,  in  her  father's  lifetime, 
leaving  her  two  sons,  [2981  Bobert  Eden  and  Morton  John  Eden,  named  in  the  will, 
and  several  daughters,  of  whom  Uie  Plaintiff  was  one.    She  never  had  any  other  son. 

The  testator  died  in  1796,  and  on  his  death  his  widow  enjoyed  all  his  real  estates 
imtil  her  death  in  1810.  On  her  death,  the  testator's  grandson  Robert  Eden  enjoyed 
the  property  for  life,  and  died  in  September  1844.  aia  brother,  Morton  John  Eden, 
predeceased  him  in  the  year  1841,  and  neither  of  the  brothers  ever  bad  any  issue. 
In  184S  the  Plaintiff,  one  of  the  daughters  of  Lady  Eden,  filed  this  bill,  claimingan 
interest  in  the  real  estates  under  the  will  of  the  said  testator  Peter  Jo^inson.  The 
cause  came  on  to  be  heard  before  the  Master  of  the  Bolls  in  July  1846,  and  a  case 
was  sent  for  the  opinion  of  the  Court  of  Exchequer,  "whether  liie  daughters  of  Lady 
Eden,  or  any  of  them,  took  any  estate  or  interest  in  the  lands  devised  by  the  said 
Peter  Johnson." 

The  Court  of  Exchequer  was  of  opinion,  "  that  the  daughters  of  Dorothea,  the 
wife  of  Sir  John  Eden,  did  not,  nor  did  any  of  them,  take  any  estate  or  intermt  in 
the  estates  devised  by  the  will  of  Peter  Johnson  the  testator." 

Tile  cause  iras  now  brought  on  upon  the  equity  reserved,  &c. 
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(2  Dick.  532X  and  vgued  that  the  "  speoial  order"  intended  by  the  Oeoeral  Orders 
w&t  not  an  order  specially  obtained,  but  that  the  examiners  shoold  not  examine  u 
to  credit  unless  speeiallv  iMxIered  to  do  so  the  Court.  They  oommented  <m  Uie 
cases,  and  ccMtmaA  that  it  mw  the  ordinary  praotioe  of  tba  Court  to  obtain  sodi 
orders  as  of  coarse. 


/on.  IS,  1849.  The  Masteb  of  the  Bollb  [Lord  Tdtngrtale].  A  motion  was 
made  to  discharge,  for  irr^larity,  an  order,  made  as  of  eonrae  after  pablieation,  for 
the  examinatiou  of  witoesses,  toiuhing  the  credilinlity  of  a  witness  who  had  bean 

examined  in  the  cause. 

It  is  alleged,  that  such  an  order  can  be  regnlariy  obtuned  only  apim  a  special 
motion  made  on  notice. 

Now,  upon  inquiries,  which  I  have  caused  to  be  made  in  the  registrar's  office  sad 
in  the  secretary's  office  at  the  BolU,  it  appears,  that  such  orders  have  been  granted  as 
of  course  whenever  applied  for,  and  have  oeen  considered  to  be  regular  and  passed  a« 
such,  as  well  in  the  registrar's  office  as  in  the  office  of  the  secretary  of  the  Rolls. 

Moreover,  in  the  year  1777,  an  application  was  made  to  Lord  Bathurst  I4.  C,  to 
discharge  such  an  order,  beoaose  granted  as  of  eonrae  and  without  tpeoial  amlicatioi, 
as  alle^  to  have  been  required  oy  Lord  Bacon's  Order :  but  die  htad  (ftanodlor 
and  Sir  Thomas  Sewdl,  H.R.,  were  of  <^inion,  that  the  order  was  r«galar  and 
properly  made  of  course,  Bus»l  v.  A^euuon  (2  Dick.  532). 

[800]  The  order  complained  of  is  tber^ore  warranted  by  the  usual  practice,  and 
supported  by  a  distinct  authority.  But  I  am  desired  to  treat  it  as  irr^ular :  first, 
because  it  is  alleged  to  be  contrary  to  the  order  of  Lord  Bacon,  which  was  cited  in 
the  case  of  Bus»el  v.  Atkinson,  and  not  considered  to  be  a  reason  for  discharging  the 
order  of  course,  which  was  then  in  question.  I  shall  therefore  only  observe  upon  it^ 
that  it  is  either  not  in  force,  or  it  admits  of  a  construction  which  is  not  inconsistent 
with  the  usual  practice.  Next,  it  is  alleged,  that  the  anthority  d  Bfusel  v.  Atkaum 
has  been  overruled  by  subsequent  authorities,  and  manv  cases  were  cited.  I  have 
read  them  all,  and  nave  to  observe  u^n  them,  th^  there  u  not  one  in  which  the 
question  directly  arose  and  required  decision,  as  it  did  in  the  case  of  Buud  AMuon. 

After  that  case,  I  do  not  find  any  ease  reported  till  the  case  ot  FUredl  v. 
M'Namara  (8  Yes.  324)  came  before  Lord  Eldon  in  1803.  The  motion  there  was  for 
leave  to  exhibit  articles  as  to  the  credit  of  a  witness.  Now  the  exhibition  of  articles 
is  a  necessary  preliminary  to  the  examination  of  witnesses  to  credit,  but  in  that  case 
it  was  desired  to  examine  witnesses  to  prove  that  the  witness  had  sworn  falsely  to  a 
particular  fact  in  his  cross-examination  in  the  cause ;  and  with  referenoe  to  the 
question  whether  that  could  be  allowed.  Lord  Eldon  olwerved,  that  "  it  is  better  that 
the  observation  of  the  Court  should  be  thrown  upon  the  particular  circumstance 
before  the  examination  is  permitted."  The  case  ended  by  Lord  Eldon  saying,  tSat 
npon  all  that  he  could  find,  the  Plaintiff  might  examine  by  general  interrogatories  as 
to  credit,  and  as  to  such  particular  facts  only  as  are  not  material  to  what  is  in  issue 
in  the  cause.  [301]  This  case  is  no  authority  for  the  order  which  I  am  now  asked 
to  make. 

In  MiU  T.  MiU  (12  Yes.  406),  the  Defendant  was  alleged  to  have  examined  his 
own  witnesses  in  chief  as  to  the  character  and  credit  of  the  Plaintiff's  witnesses,  and 
the  motion  was  for  a  reference  to  the  Master  to  look  into  the  interrogatories  and 
depositions,  and  report  upon  them.  If  the  fact  were  true,  as  alleged,  the  proceeding 
was  clearly  irregular  and  improper,  on  the  ground  stated  in  argument,  that  the 
character  and  credit  of  the  witnesses  were  not  in  issue  in  the  cause.  But  a  further 
point  was  (as  it  appears  to  me  unnecessarily)  raised,  viz.,  that  to  examine  witnesses 
as  to  credit  without  a  special  order  was  against  a  Stuiding  Order  of  the  CoarL 
Evsiel  V.  AiMnson  does  not  appear  to  have  been  cited ;  and  Lord  Erskine,  coming  to  a 
right  conclusion  that  the  examination  as  to  credit  (not  in  issue  in  the  cause)  was  not 
to  take  place  before  publication,  but  was  to  proceed  apon  a  particular  order  made 
afterwards,  seems  to  have  been  misled  as  to  the  nature  and  mode  of  obtaining  that 
order,  and,  not  aware  of  the  case  of  Bvasd  v.  Aikinson,  and  to  have  relied  upon  t^ie 
construction  of  the  (General  Order,  which  was  not  allowed  in  that  case ;  and  having 
as  he  saya^  consulted  the  examiners,  he  tiiought  it  settled,  l^t  the  examination  to 
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eredit  eould  not  be  had  without  a  special  order  upon  application  to  the  Court,  and 
notice  to  the  party. 

Now,  the  examiners  would  not  be  justified  in  examining  witnesses  to  credit 
without  an  order,  which  to  them  would  be  a  special  order,  as  imposing  upon  them 
something  different  from  that  which  they  have  to  do  in  the  ordinary  di8ohai|;e  of 
their  duty.  The  order,  though  [302]  obtained  by  the  party  as  of  course,  would,  to 
them,  be  special ;  and  the  words  "special  order "  are  in  w  many  cases  connected  with 
the  notion  of  special  application  to  the  Conrt,  and  special  affioavits,  that  I  cannot  be 
surprised  that  some  mistake  should  hare  occurred,  not  only  in  communieation  with 
the  examiners,  but  also  in  the  communication  with  Lord  Eldon.  Upon  such  an 
occasion,  I  think  that  Lord  Eldon,  if  he  had  considered  the  point  material  for  the 
decision  of  the  case  before  the  Court,  would  have  consulted  not  the  examiners,  but 
tlie  registrars,  and  the  secretary  at  the  Bolls. 

I  Utink  that  the  case  of  MiU  v.  MUl  is  not  an  authority  for  the  order  I  am  now 
asked  to  make :  1.  Because  the  question  now  raised  was  not,  in  my  opinion,  necessary 
to  be  determined  for  the  purpose  of  deciding  the  motion :  2.  ^ecanae  the  case  of 
Bttael  T.  AU^nton  was  not  cited ;  and  Lord  Erskine,  proceeding  on  the  notion  that 
the  pnMtioe  was  perfectiy  settled  acoording  to  the  opinion  which  ne  expressed,  dearly 
did  not  intend  to  alter  the  practiee ;  «M,  as  the  practice  owtinued  the  same  as 
before,  I  cannot  think  that  the  case  of  Biutd  v.  Atkinson  either  was,  or  was  intended 
to  be,  OTermled.  And  alUioagh  there  have  been  snbsequent  oases  whiA  were  cited 
or  referred  to  in  the  argument,  in  which  motions  for  such  orders  have  been  made  in 
Court,  and  on  notice,  yet  they  have  been  made  concurrently  with  motions  and 
petitions  of  course  for  the  like  order  in  other  cases. 

On  the  whole,  I  am  of  opinion  that  I  ought  to  consider  such  orders  as  that  which 
is  now  complained  of  as  regular,  though  obtained  as  of  course^  If  a  new  practice  is 
to  be  introduced,  it  must  be  by  a  higher  authority  than  mine. 

[308]  It  was  further  argued,  that  tiie  rader  was  obtained  after  too  great  deUir ; 
but,  observing  that  publication  having  passed  on  the  24th  of  July,  copies  of  the 
depositions  were  obtained  on  the  27th,  and  the  articles  were  exhibited  and  the  order 
oomidained  td  made  <»i  the  29th,  it  does  not  appear  to  me  that  there  was  any 
deh^. 

It  was  said,  also,  that  the  order  wanted  a  limitation  which  ought  to  have  been 
intitiduoed,  viz.,  a  clause  to  [ffevent  the  examination  of  witnesses  to  tJie  credit  of  a 
witness  being  extended  to  matters  in  issue  in  the  cause.  Certainly  the  examination 
ought  not  to  be  so  extended ;  and,  when  the  question  has  come  before  the  Court, 
directions  for  the  limitation  of  the  examination  have,  at  least  sometimes,  been  ^ven ; 
but  such  directions  have  not  been  required  by  the  ordinary  practice;  and  if  the 
oounination  under  the  common  order  would  be  extended  further  than  the  rules  and 
principles  of  the  Conrt  justify,  tiie  party  (lending  will  lose  the  testimony  which  he 
may  obtain  under  the  order.  The  depoaitiona  wilTbe  snppniaed,  as  in  Canu  t.  Brock 
(10  Yes.  49). 

I  must  r^use  the  motion,  witii  oosts. 

Kom — AuthiHities  aa  to  ezaminatiim  to  credit  of  witness : — (1619)  Lord  Bacon's 
Onieis,  1  Sanders's  Ordera,  118;  (1649)  Whitelocke  and  Others'  Orders,  Ibid.  228; 
(1661)  Lord  Clarendon's  Orders,  Ibid.  302 ;  Wyatt's  Practical  Kegister,  195,  424 ; 
Hinde's  Practice,  374,  377;  Harrison's  Practice,  283;  1  Daniell's  Practice,  950; 
(1704)  JVflwiAam  v.  SmiUt,  2  Vem.  463;  (1747)  GUI  v.  fTaUon,  3  Atit.  522;  (1748) 
CaHaghan  v.  Bochfort,  Ibid.  643;  (1777)  Bussd  v.  Aikituoh,  2  Dick,  532;  (1803) 
Pvreell  v.  M'Namam,  8  Yes.  324;  (1803)  Wood  v.  Sawmwrton,  9  Yes.  145;  (1804) 
Carlos  V.  Brook,  10  Yes.  49 ;  (1806)  Mill  v.  ift«,  12  Yes.  406 ;  (1812)  White  v.  Fimeli, 
19  Yes.  127,  1  Y.  &  B.  151 ;  (1813)  WtOmon  v.  Diekiiuon,  2  Yes.  &  &  267 ;  (1814) 
Anon.  3  Yes.  &  B.  93 ;  (1823)  Figgoti  OroahaXi,  1  Sim.  &  St.  467 ;  (1844)  Homy  v. 
Monad,  7  Beavan,  617. 
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[SM]  1%  n  SnBU.   JITov.  3,  1847. 

Proof  of  oreroharge  alone  ia  iiuaffident  to  obtain  the  taaution  <^  a  paid  1»U ;  bat  it  ii 
a  neoenaiy  ingndient. 

This  was  a  petition  for  taxation  of  a  paid  bill  of  oosts.  The  bill  was  delivered  in 
February ;  and,  on  the  meeting  to  complete  on  the  22d  of  April,  some  new  items 
were  added.  An  objection  was  then  maide  to  the  items,  and  tne  UU,  amounting  to 
£67,  was  paid  under  protest.  The  receipt  then  given  stated,  "I  hereby  receive  Ae 
same  under  protest" 

The  petition  stated  that  tiie  payment  had  been  "  to  prevent  delay  in  tlie  comple- 
tion of  the  sale,  as  the  Petitioner  was  much  in  want  of  the  purcluue-mimey,''  It 
specified,  as  an  overcharge,  an  item  of  XI9,  10s.  for  an  abstract  containing  about  157 
folios,  much  of  which,  it  all^;ed,  was  wholly  unnecessary. 

Mr.  Birkbeck,  in  support  of  the  petition,  cited  In  n  Tryon  (7  Beavan,  496). 

Mr.  Turner,  em/rik. 

Thb  Master  of  ths  Roli^  [Lord  T<angdale].  Where  a  l»ll  has  been  paid,  the 
transaotiou  is  only  to  be  opened  if  the  special  circumstances  shall,  in  the  opimoo  of 
the  Court,  require  tke  same.  The  rule  on  Uiis  subject  has  been  stated  over  and  over 
again :  there  must  be  overoharge  and  pressure.  In  tAm  case  there  was  a  payment 
wnich  I  conceive  to  be  too  much ;  bat  it  [fiOSl  h$M  never  yet  been  decided  UAt  ovar 
cbai^  alone,  not  amounting  to  fraad  or  evidence  of  f raod,  u  off  itself  eofBoiuit  to 
open  a  paid  bill.  Overcharge  is  essential ;  but,  unless  attended  by  otiier  oiranm- 
stanoes,  I  no  not  think  that  it  is  sufficient  to  give  a  right  to  taxation. 

There  is  this  peculiarity  here;  the  receipt  admits  the  payment  to  have  been 
under  protest,  which  means  nothing  more  than  that  the  party  objected  at  tlie  tam& 
Here  the  part^,  before  paying  the  bill,  might  have  obtained  an  order  for  taxation ; 
and  the  question  depends  on  what  appears,  from  tlie  evidence,  to  have  passed  at  the 
time  of  the  payment.  Was  the  party  labouring  under  such  a  pressure,  and  in  such  a 
state  of  difficulty,  that  he  could  not  have  the  matter  delayed  t  I  do  not  think  that 
this  is  made  out ;  and  the  petition  must  be  dianussed,  with  costs. 


[808]  The  Qubn  v.  Fbobsib.  Nov.  3,  9,  10,  25,  1848. 
[&G.  18  L.  J.  Oh.  30;  13  Jur.71.] 

A  patentee  applied  to  the  Court  of  Chancery  to  stay  all  prooeedii^  on  a  scire  faeitu  to 
repeal  the  {Mtent,  or  that  a  noUe  protegui  might  be  entered,  on  the  ground,  first,  that 
the  prosecutor,  was  an  alien ;  secondly,  that  he  had  no  special  interest  in  the  patent 
or  the  repeal  of  it,  but  was  acting  in  collusion  with  otber  persons,  with  a  view  to 
opivess  tne  patentee;  and  thirdly,  that  the  security  fc^r  costs  given  by  the 
prosecutor  was  improper  and  insofl&oient :  Held,  that  the  Court  had  no  authority  to 
interfere  in  the  matter. 

The  yrrit  of  tare  facias  to  repeal  a  patent  does  not  issue,  nor  ia  the  fiset  for  that 
purpose  granted  by  the  Attorney-Greneral  as  of  coarse,  wmitU. 

The  Courts  exercise  over  the  Attomey-Cienaml  t^e  some  aathwity  which  they 
exercise  over  every  otiier  soitor ;  and  the  Attomey-Qeneral  would  no^  any  more 
than  any  oUier  suitor,  be  permitted  to  prosecute  any  proceeding  which  was  merelv 
vexatious,  or  had  no  legal  object ;  but  the  Attorney-Gfeneral  conducts  the  proceed- 
ings on  a  sore  fadas  according  to  his  own  judgment  and  discretion,  and  mav,  when 
he  thinks  fit,  stay  the  proceedings,  or  enter  a  noUe  pros^gui.  The  control  which  the 
Attorney-General  exercises  is  subject  only  to  the  responsibility  to  which  every 
public  servant  is  liable  in  the  disduige  of  bis  duty,  ana  subject  to  the  jurisdictim 
which  the  Courts  may  have  over  him,  upon  a  charge  properly  brought  against  hiIl^ 
ffnr  a  negligent  or  erroneous  performance  of  his  dut^. 

In  the  ordinary  coarse  of  proceeding  anon  a  vrrit  of  aeire  facias  to  repeal  letters  patent^ 
it  is  within  tibe  diacretum  of  the  Attorney-General  to  determine  npon  wnat  or 


Digitized  by 


THE  QUSBN  V.  PB06SBS 


83d 


whose  information,  m  on  what  terme  or  security,  he  will  permit  ^  aotion  to  be 
jntieecuted,  and  the  exercise  of  his  discretion,  in  the  conduct  of  the  action,  is  not 
subject  to  the  control  of  the  Court  in  whioh  the  proceeding  takes  plsoe. 

In  case  of  apparent  hardship  appeuin^  to  the  Judge  to  arise  from  the  enforcement  of 
a  legal  right  in  proceedings  before  him,  or  hardship  arising  from  failure  of  security 
for  costs  from  the  death  of  the  relator  or  otherwise,  uie  Judge  may  properiy 
suggest  to  the  Attorney-General  the  propriety  of  considering  the  case,  and  may 
I»operly  stay  the  proceedings,  to  ^ve  to  ^e  AttOTney-General  an  opportunity  of 
delnierately  cousiaering  the  subject;  but  he  has  no  authority  to  overrule  that 
decision  when  formed. 

An  illegal  monopoly  is  a  public  grievance,  and  the  Crown  having  been  informed  of 
such  a  grievance,  and  having  the  power  and  duty  to  remove  it^  if  it  be  such,  ought 
not  to  be  disabled  from  directing  the  necessary  proceedings  to  ascertain  the  tenth, 
because  the  information  was  j^ven  by  an  lUien,  or  by  a  person  who  had  no  special 
or  direct  interest  in  the  matter,  or  was  endeavouring  to  promote  the  interest  of 
some  other  person,  or  was  actuated  by  some  improper  motive. 

The  practice  of  requiring  security  from  the  prosecutor  in  a  scire  faeiat  to  repeal  a 
potent  is  not  founded  on  any  law  or  rule  of  Court,  but  seems  to  have  been  very 
properly  introduced  by  the  authority  of  the  Attom^-General  alon^  almost  vrithin 
living  memory.  There  is  no  instance  whatever  of  the  Court  having  interfered 
upon  that  subject 

This  was  an  application  to  stay  further  proceedings  in  an  aotion  under  a  writ  of  scire 
faeiat  to  repeal  a  patent. 

En^h  patents  were  obtained  relating  to  iron  tube^  one  in  1840  by  Prosser,  $xid 
the  other  in  1841  b^  Cutler.  [307]  In  1846  Prosser  and  Cutler  jointly  obtained  a 
Scotch  patent  relating  to  tJie  same  subject.  Disputes  afterwards  aros^  and  legal 
proceedings  took  place  between  them  in  Seotland.  After  this,  a  writ  of  sein  ^uuu 
to  repeal  the  letters  patent  granted  to  Prosser  was  issued  under  the  fiat  ci  die 
Attorney-General  in  the  usual  manner. 

In  this  proceeding  one  Van  Wart  was  prosecutor,  and  H.  Van  Wart  and  Goddard 
were  his  sureties.  Prosser  thereupon  applied  to  the  Attorney-General  for  the  purpose 
of  obtaining  from  him  a  direction,  that  all  further  proceedings  in  the  aotion  should  be 
stayed,  or  that  a  noUe  prosequi  might  be  entered. 

The  application  to  the  Attorney-General  was  not  successful,  and  in  consequence 
thereof,  the  patentee  obtained,  on  the  Petty  Bog  side  of  t^e  Court,  ui  order  to  the 
{Hxwecutor  to  shew  cause  why  all  further  prooeecungs  should  not  be  stayed  or  a  noils 
praumii  entered. 

Mr.  M.  D.  Hill  and  Mr.  Hindmarch,  in  support  ct  the  application,  first)  the 
prosecutor  Van  Wart  is  an  alien,  and  has  no  right  to  interfere  in  the  affiurs  of  the 
Queen's  subjects ;  and  though  an  alien  friend  is  entaUed  to  the  rights  of  hos|»tality, 
ahd  to  the  protection  of  his  person  and  property,  still  his  title  to  sue  is  limited.  "  An 
alien  enemy  cannot  have  any  action  real,  personal,  or  mixt :  Dy.  2  B.  19  Ed.  4,  6,  Q. 
1  BoL  195  b.,  Semb.  Ow.  45.  Kor  can  an  alien  friend  have  any  except  a  personal 
action "  (1  Comyn's  Digest,  Alien,  G.  5) :  but  neither  real  or  mixed :  1  Co.  Litt, 
129  b.  The  right  to  prosecute  a  sdre  fadas  belongs  only  to  a  subject  In  iS'tr  OUver 
ButWs  au«(2  Ventr.  344),  it  was  bid  down  by  Lord  [308]  Chancellor  Finch  (assisted 
by  North,  Qiief  Justice  of  the  Common  Pleas,  and  Justice  Jones)  "tha^  where  a 
patent  is  granted  to  Uie  fHvjudioe  of  the  auljfed,  the  Kin^  of  right,  is  to  permit  him, 
upon  his  petition,  to  use  his  name,  for  the  repeal  <rf  it  in  a  acirs  fadas  at  the  King's 
snit ; "  ana  in  the  pleadings  in  the  same  case  bef<H«  the  House  of  Lords  (3  Lev.  p. 
221),  the  Judges  stated  "that  the  King  has  an  undoubted  right  to  repeal  a  patent, 
wherein  he  is  deceived  or  his  gu^eets  prejudiced the  word  "subject"  alone  being 
used.  The  whole  proceeds  on  the  contract  between  the  King  on  behalf  of  his  subjects 
and  the  patentee ;  for  "  the  Crown,  on  behalf  of  the  public,  grants  letters  patent,  the 
grantee  entering  into  a  contract  with  the  Crown,  the  benefit  of  which  contract  the 
public  are  to  have ; "  ffarmer  v.  Plane  (14  Tes.  p.  132). 

2.  The  prosecutor,  a  foroigner,  has  no  interest  in  the  validity  <^  the  |Datrat ;  and  it 
is.  only  on  the  ground  d  interest  tbiU>  Courts  of  law  allow  private  indiTiduals  to 
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wosecute  the  writs  of  the  sovereuni ;  as  in  the  initance  of  the  write  of  habeat  corpus, 
Gtmadian  PrisofMr'a  case  (5  M.  &  W.  32),  where  the  affidavit  did  not  state  that 
motion  was  by  desire  of  the  prisoner^  and  it  was  refused  until  the  omiaiion  had  baca 
rectified ;  so  in  the  cases  mandamus  and  quo  tBomaio  and  other  similar  writs.  The 
same  prinoiple  must  he  applied  to  the  writ  of  sdre  fadasy  a  high  {abrogative  writ, 
which  the  Crown  is  entiued  to  defeat  its  own  grant.  A^n,.  the  proeecutor  of  this 
writ  has  an  indirect  object,  namely,  to  aid  the  proceedings  of  Cutler,  with  whom  he 
is  in  collusion.  This  tLe  Court  will  not  permit :  The  Queen  v.  Ifeilson  (Webster's 
Patent  Cases,  486,  665).  Cutler  through  him  seeks,  by  this  pro-[300]-ceedin^  to  obtain 
an  advantage  over  Prosser  in  the  Scotch  suit,  where  the  value  of  the  patent  is  in 
question. 

3.  The  sureties  for  the  costs  are  insufficieut:  they  have  both  been  bankmpts; 
and  the  bond  is  wrong  in  form,  being  joint  and  not  several.  The  proceedings  oaffA^ 
therefore,  to  be  stayed,  until  the  Defendant  is  protected  against  oosts, 

Thx  Master  of  the  Rolls  [Lord  Langdale].  I  do  not  see  how  thii  Coiut  osn 
enter  a  neUe  prosequi. 

Mr.  Hindmaioh.  We  admit  that,  but  contend  that  the  Lord  Chanodlor,  is 
responsible  adviser  of  the  sovereign,  would  have  power  to  advise  the  Crown  to 
order  the  Attorney-CJeneral  to  do  it. 

Mr.  Turner  and  Mr.  T.  Webster,  contrH.  On  examination,  this  application  will  b» 
found  to  be  as  groundless  as  it  is  novel.  The  whole  matter  is  within  the  diseretaoo 
of  the  Attorney-General,  who  has  exercised  his  judgment  on  it;  and  thia  Court  has 
no  jurisdiction  to  entertain  an  appeal  from  his  decision. 

But,  1st.  The  disabilities  as  to  suing  in  the  Queen's  Cottrts  apply  to  ao  alien 
enemy,  Openheinur  v.  Levy  (2  Str.  1082),  Albrdeht  v.  Susgmann  (2  Yes.  &  R  323), 
Brandon  t.  NetAiU  (6  Term  Kep.  23),  and  not  to  an  alien  friend.  An  alien  frimd  hai 
the  same  privileges  of  trading  here  as  a  natund-bom  subject.  He  may  have  the 
benefit  of  a  patent,  as  in  the  instances  (rf  Foudnmnier's  patent  for  making  paper, 
Baron  Heurtoloup's  for  lithotrity,  and  of  hundreds  of  others.  So  a  patent  held 
[3101  in  trust  for  a  foreigner  is  valid :  Baurd  v.  EgerUm  (3  C.  B.  Rep.  97).  Again« 
an  alien  friend  is  entitied  to  a  copyright  in  respect  of  bis  writings:  Coda  y.  Fwday 
(5  C.  B.  Rep.  860) ;  and,  though  resident  abroad,  a  foreigner  may  sue  here  for  a 
libel  on  bim,  Pisami  v,  Lawson  (6  Bing.  N.  C.  90),  and  he  is  subject  to  a  fu  exeat 
regno:  De  Cairiere  v.  De  Calonne  (4  Ves.  577).  A  patent  is  not  a  contract  for  the 
Queen's  subjects  alone,  but  for  the  benefit  of  trade,  and  to  prevent  the  restrictions  of 
an  unjust  monopoly.  "  If  letters  patent  be  to  die  prejudice  of  another,  he  may  hare 
a  sdire  fatA(a  upon  the  enrolment  tha«of  in  Chancery  to  have  them  repeded:'* 
Brewster  v.  Weld  (6  Modem,  229) :  even  an  alien  is  not  debarred  from  this  remedy^ 
which  is  a  proceeding  neitiier  in  the  nature  of  a  real  nor  mixed  action. 

2d.  It  IS  not  neoessaiT  that  the  prosecutor  <rf  t^e  Queen's  suit  should  have  any 
interest  in  the  matter.  He  merely  informs  the  Crown  of  the  imposition  prsotiBed 
in  obtaining  an  illegal  grant,  anc^  subject  to  the  supervision  of  the  Attora^- 
General,  has  the  conduct  of  the  prooeeding :  the  interest  represented,  if  any,  is  the 
interest  of  the  Queen,  or  her  subjects.  But  here  the  party  has  an  interest;  for 
every  person  lawfully  trading  in  this  country  has  an  interest  in  putting  an  end  to  an 
illegal  monopoly,  which  cripples  the  free  exercise  of  his  labour.  As  to  the  objects 
and  motives  of  the  prosecutor,  the  rights  of  the  Crown  are  not  to  be  prejudiced  by 
them.  In  Cohnan  v.  The  Eastern  Counties  Baihoay  Company  (10  Beav.  1),  the  motives 
of  the  Plaintiff  and  his  collusion  with  a  rival  company  were  held  not  to  disentitle 
hun  to  an  injunction.  So  in  7^  King  v.  fFahelm  (I  Bam.  &  Ad.  50),  [311]  it  wai 
held,  that  "it  is  no  objection  to  the  granting  of  an  information  in  the  nature  of  ff^ 
roarranio,  that  the  person  applying  is  in  low  and  indigent  circumstances,  and  that 
there  is  strong  ground  of  suspicion,  that  he  is  applying,  not  on  his  own  account  or 
at  his  own  expense,  but  in  edlusion  with  a  steanger.  ^re  die  motives  of  the  party 
are  not  such  as  are  pretended  by  the  patentee. 

3d.  The  bankruptcy  of  the  parties,  which  took  ^ace  some  time  since,  does  not 
prove  their  present  insolvency.  Security  for  costs  used  never  to  be  exacted  so  long 
OS  the  party  remained  in  this  country :  CHraano  v.  Hamn  (6  Taunt.  20) :  and  in 
BegkM  v.  Th4  Borough  of  Maimesbury  (9  Bowl.  P.  C.  359)  it  was  held,  that  tiie  Court 
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wiU  not  oblige  the  |Hro«eeutor  of  a  ntandamm  to  gire  security  for  eosts,  even  where 
it  is  probable  that  he  is  pat  forward  by  other  penons  to  toy  a  right  in  wbieh  he  has 
DO  bond  fide  interest. 

Mr.  M.  D.  Hill,  in  reply. 

Brom.  V.  Anaandak  (Webster's  Patent  Cues,  4d3V  UmUrhm  t.  Demeux  (2 
Saunden,  68,  6Ui  ed.),  2  Biohaids'  Attorneys  Practice  (C.  P.),  391,  Hindmarch  on 
Patenta,  386,  387,  Webster  on  Fktents,  197,  FiA  v.  Klem  (3  Mar.  431^  were  also  cited. 

The  Master  or  tbx  Roua  I  will  not  vxprea  an  opinion  until  I  have  looked 
at  the  authorities. 

There  are  three  courses  open  to  me ;  lirst,  I  may  discharge  this  rule  altogether ; 
secondly,  I  may  make  [812]  an  order,  not  such  as  is  askm,  but  such  as  might 
r^ularly  be  asked ;  or,  thinlly,  I  may  request  the  Attomey-CJeneral  to  give  nis 
further  attention  to  the  matter. 

I  will  consider  the  case. 

Nov.  25.  Ths  Master  of  the  Bolls  [Lord  Langdale].  In  tiiis  cass^  a  writ  of 
jortf  fadas  to  repeal  letters  patent  granted  to  Biohard  Prosser  was  issaed  under  the 
fiat  erf  the  Attorney-General,  u  the  usiud  manner. 

The  patentee  applied  to  tile  Attomey'Oeneral  for  the  purpose  of  obtaining  from 
him  a  direction,  takb  all  fortiier  prooeeoings  in  the  action  ahoald  be  stayed,  or  that 
a  nUU  prosemii  might  be  entwed. 

The  application  to  the  Attorney-General  was  not  successful ;  and,  in  oonsec^uenoe 
thereof,  the  patentee  ai^lies  to  this  €k>art  for  an  order,  that  the  proceedings  in  the 
action  may  be  stayed ;  and,  in  support  of  this  application,  he  offers  the  same  reasons 
which  were  addressed  to  the  Attorney-General,  to  induce  him  either  to  stay  the 
proceedings,  or  to  enter  a  nt^  proeegvi. 

The  reasons  alleged  are  to  the  effect — 

1.  That  the  prosecutor,  as  he  is  called,  being  the  person  at  whose  instance  the 
Attomey-Greneral  authorised  the  writ  to  be  issued,  and  who  ia  permitted  to  prosecute 
tiie  action  is  an  alien ; 

3.  That  he  has  no  special  interest  in  the  patent,  or  in  the  repeal  of  it,  but  is 
acting  in  collusion  with  [318]  other  persons,  with  a  view,  it  is  said,  to  oppress  and 
injure  the  patentee ; 

3.  That  the  security  for  costs  which  has  been  given  by  the  prosecutor  is 
improper  and  insuflBcient. 

I  am  of  opinion  that  I  have  no  authority  to  interfere  in  this  matter. 

The  action  of  sdre  fadas  to  repeal  letters  patent  is  a  proceeding  of  the  Grown  for 
the  benefit  of  the  public,  adopted  and  authorised  upon  information  that  the  letters 
patent  are  void  and  of  no  force  or  effect  in  law,  for  some  such  reason  as  that  the 
oonditions  upon  which  the  grant  was  made  were  not  performed,  or  that  the  grant  was 
improperly  made;  or,  in  effect,  that  a  monopoly,  supposed  to  have  been  granted 
lazily,  has  in  fact  been  granted  illegally,  and  to  the  [orejudice  of  the  public  or  of  Her 
Majestv's  subjects. 

It  has  been  said  that  the  writ  issues  td  course,  the  flat  of  the  Attom^-General 
for  issuing  it  being  granted  as  of  course.  I  think  that  this  ought  not  to  be  the 
case ;  and  I  would  hope,  that  there  is  some  error  or  exaggeration  in  the  notion  upon 
that  subject  which  seems  to  prevail ;  as  it  appears  to  me,  that  the  Attorney-General, 
when  applied  to  for  his  fiat,  without  which  the  writ  cannot  issue^  has  an  important 
dutyto  perform. 

The  Attorney-General,  who  authorises  the  issuing  of  the  writ,  has  the  right  and 
tiie  duty  of  controlling  the  conduct  of  the  action,  in  the  prosecution  of  it,  he,  or 
the  person  whom  he  permits  to  act  for  him,  must  conform  to  the  rules  of  the  Court 
in  which  the  proceeding  takes  place.  He  must  proceed  regularly ;  and  [314]  for  the 
purpose  of  mwntainin^  regularity  and  doing  justice  in  the  whole  course  of  the 
proeeedinfls  to  detemune  the  right,  I  apprehend  that  all  Courts  exercise  over  the 
Attoniey-^Unaral  the  same  authority  which  they  exercise  over  every  other  suitor ; 
and  further,  that  the  Attorney-General  would  not,  any  more  than  any  other  suitor, 
be  permitted  to  prosecute  any  proceeding  which  was  merely  vexatious,  or  which  had . 
no  legal  object. 
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But  the  AttOTney-Oenraalt  pmeeding  regularly  and  being  comet  in  soeh  mpeote 
as  thes^  oonduots  an  actitm  oE  «■»  /ooo^  or  permits  it  to  oe  j^naeented,  acooraiDg 
to  his  own  judgment  and  discretion,  and  may,  when  he  thinks  fit^  stay  the 

proceedings,  or  enter  a  noUe  prosequi.  The  control  is  his,  subject  only  to  the 
responsibilities  to  which  every  public  servant  is  liable  in  the  discharge  of  his  duty, 
and  subject  to  the  jurisdiction  which  the  Courts  may  have  over  him,  upon  a  cbaige 
properly  brought  against  him,  for  a  negligent  or  erroneous  performance  of  his  duty. 
But  I  am  of  opinion  that,  in  the  ordinary  course  of  proceeding,  upon  a  writ  of  tare 
facias  to  repeal  letters  patent,  it  is  within  his  discretion  to  determine  upon  what  or 
upon  whose  information,  or  on  what  terms  or  security,  he  will  permit  the  action  to 
be  prosecuted ;  and  that  the  exercise  of  his  discretion  in  the  oonduct  of  the  action, 
is  not  subject  to  the  a)ntrol  of  the  Courts  in  which  the  proceeding  takes  place. 

For  this  reason,  because  the  present  application  appean  to  me  to  be  an  appeal 
from  the  disCTetion  of  the  Attorney-General  to  the  disOTetion  of  the  Court,  which,  as 
I  think,  possesses  no  such  appellate  jurisdiction,  I  am  of  opinion  that  I  have  no 
authority  to  interfere  on  the  present  occaaon. 

J 316]  The  case  of  The  Queen  v.  Neilson  (Webster's  Patent  Gasee,  486,  666)  was 
1,  as  shewing  the  authority  of  the  Lord  Chancellor  to  stay  proceedings  in  an 
action  of  adre  judos.  In  that  case  it  was  contended  at  the  Bar,  that  (what  was 
called)  the  guardianship  of  the  preroraitive  of  the  Crown,  if  taken  out  of  the  hands 
of  the  Attomey-Gteneral,  must  be  in  the  hands  of  the  Lord  Chancellor.  I  do  not  find 
that  the  Lord  Chancellor  gave  any  countenance  to  l^t  view  of  the  case,  and  I  think 
there  is  no  ground  for  it.  The  superior  adviiera  oi  the  Crown  may  have,  and,  as  I 
doubt  not,  have,  authority  to  correct  any  error  committed  by  the  Attomey-Gwiml 
in  giving  or  refusing  permission  to  issue  or  prosecute  any  prerogative  writ  or  proeeas ; 
and  the  Lord  Chancellor  is  one  of  thoee  superior  advisers ;  but  when  he  is  acting  as 
a  Judge  in  the  Court  ot  Chancery,  either  on  the  common  law  or  on  the  equity  side, 
I  am  not  aware  of  any  authority  which  he  has  to  interfere  in  matters  whitui  depend 
on  the  discretionary  exercise  of  the  fioyal  prerogative. 

In  the  case  of  apparent  hardshij^  appearing  to  the  Judge  in  the  course  of  pro- 
ceedings before  him  as  likely  to  arise,  from  the  enforcement  of  a  legal  right,  or  from 
failure  of  security  for  costs,  by  reason  of  the  death  of  a  relator  or  otherwise,  I  conceive 
that  the  Judge  may  properly  suggest  to  the  Attomey-Oeneral  the  propriety  of  his 
considering  tne  case,  and  may  properly  stay  the  proceedings  to  give  him  sufSdent 
opportunity  to  do  so;  but  I  am  not  aware,  that  the  Judge  has  any  authority  to 
overrule  the  decnsion  of  the  Attomey-Oeneral  when  formecC  In  this  respect  he  is, 
I  think,  subject  to  another  authority ;  and  it  appears  to  rae  very  material  not  to 
confound  judicial  |[316^  authority,  properly  so  called,  with  ministerial  authority, 
affected,  as  it  often  is,  with  ^wuv-judiraal  anthraity. 

The  Lord  Chancellor  seems  to  have  intimated  in  7%e  Qaem  y.  Acilson,  that  he 
might  have  authority,  in  consequence  of  the  circumstances  being  altered  since  the 
fiat  was  before  the  Attomey-Oeneral ;  but  what  he  said  (there  was  no  decision  on 
the  point)  was  principally  founded  on  this,  that  the  litigation  was,  in  fact,  proceedioe 
without  any  legal  object ;  it  was  vexatious ;  and  in  that  respect,  I  apprehend,  that  u 
the  Attomey-Oeneral  thought  fit  to  persevere,  it  might  be  within  the  jurisdiction  and 
authority  of  the  Lord  Chancellor  to  stop  such  proceedings. 

What  seems  to  be  remarkable  in  the  case  of  7%e  Queen  v.  Neilson  is,  that  the 
Attomey-Oeneral,  who  might  have  stayed  the  proceedings  or  entered  a  noUe  prm^ 
by  his  own  authority,  was  present  in  Court,  and  made  no  offer  to  stay  what  wss 
alleged,  if  not  admitted,  to#be  a  vexatious  proceeding,  but  .  rather  seems  to  have 
asserted  the  propriety  of  an  interference  by  the  Lord  Chuioellor. 

With  all  the  respect  which  is  due  to  what  was  then  done,  I  own  that  I  do  not 
understand  why  the  Lord  Chancellor  relieved  the  Attomey-Oeneral  from  die 
performance  of  his  own  duty,  and  from  the  responsibility  belonging  to  it.  The 
only  order  made  in  The  Queen  v.  Neilwn  was,  that  the  application  should  stand  over  till 
after  the  decision,  which  was  expected  in  the  House  of  Lords,  should  be  made ;  and, 
after  giving  the  case  my  best  attention,  it  does  not  appear  to  me  to  be  an  authority 
fox  the  intmerence  of  this  Court  in  the  present  case. 

[317]  Being  of  opinion  that  I  have  no  jurisdiction  in  the  case,  it  is  unnecessary, 
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Mod  porhapa  not  proper,  for  me  to  ezjveae  any  ojMnion  ufran  the  reasons  on  which  the 
wpboation  is  grounded ;  but,  having  paid  some  attention  to  the  subject,  I  hope  I 
shall  be  enmaed  tor  wying  that  I  see  no  reason  to  doabt  the  proiHnet^  of  the  decision 
vhich  was  anived  at  Dy  tiie  Attomey-Geueral  upon  the  two  principal  grounds  of 
objection. 

I  need  not  now  consider  the  duty  of  the  Crown  to  protect  legal  patentees  from 
improper  litigation  :  there  can  be  no  doubt  that  it  is  the  duty  of  the  Crown  to  protect 
the  public  from  illegal  monopolies. 

An  illegal  monopoly  is  a  public  grievance ;  and  the  able  argument  addressed  to  me 
in  support  of  this  apjilication  has  failed  to  persuade  me,  that  the  Crown,  having  been 
informed  of  such  a  grievance,  and  having  the  power  and  the  duty  to  remove  it,  if  it 
be  such,  ought  to  be  disabled  from  directing  the  necessary  proceeding  to  ascertain  the 
fanith,  because  the  information  was  given  by  an  alien,  or  by  a  person  who  had  no 
special  or  direct  interest  in  the  matter,  or  was  endeavouring  to  promote  the  interest 
of  some  other  person,  or  actuated  by  some  improper  motive.  With  respect  to  the 
allc^^  insufficiency  or  impropriety  <rf  the  security,  the  practice  of  taking  security 
ai^tears  to  me  to  be  highly  benefleial  and  important ;  bnt  it  is  not  founded  on  any 
law  or  rule  of  Court,  but  seems  to  have  been  very  properly  inteodueed  b^  the  authority 
<rf  the  Attcnney-General  almost  within  living  memory.  There  is  no  instance  of  the 
Court  having  interferad  upon  the  subject ;  and  I  cannot  doubt,  but  that,  if  it  be  shewn 
to  the  Attorney-General  that  Uie  security  has  become  or  is  [S18]  insufficient,  he  will 
■tay  the  proceedings  till  it  is  made  good. 

I  must  refuse  this  application,  with  costs. 

Affirmed  by  Lord  Cottenham.  23d  Januaiy  1849. 


[318]   In  re  Tbagus.    July  28,  Nov.  4,  1848. 

[Disapproved,  EzparU  Jarman,  1877,  4  Ch.  D.  835.] 

An  order  of  course  to  tax  directed  that,  on  payment,  all  the  papers,  &c.,  of  the  client 
should  be  delivered  up.  The  solicitor  claimed  a  special  lien  on  some  of  the  ^pers 
beyond  the  costs.  A  motion  to  discharge  the  order  was  refused,  because,  if  the 
souoitor  had  such  special  lien,  he  would  be  protected  when  application  was  made 
to  the  Courts  for  the  delivery  of  the  papers. 

This  was  a  motion  to  dischai^  an  order  of  course  for  taxation. 
Mr.  Glasse,  in  support  of  the  motion. 
Mr.  Murray,  con^ 

The.  Mabtsr  or  ths  Bolls  [Lord  Langdale].  This  was  a  motion  to  discharge 
an  wder  obtuned  by  Feistell  tor  the  taxati<m  of  Teague's  bill  of  costs,  on  two 
sroands :  1.  That  the  order  directs  the  taxation  <rf  only  one  Inll ;  vis.,  a  bill  for  £83, 
16e.  8d.,  whereas  Tesgoe  alleges  Feistell  to  be  liable  to  pay  him  another  bill,  viz.,  a 
IhU  for  £73,  Be.  7d.  for  business  done  by  Teague  tor  tme  Lyon  Samuel,  on  the  behalf 
and  on  the  retainer  and  liability  of  Feistell. 

2.  That  the  order  directs,  on  payment  of  the  bill  directed  to  be  taxed,  all  the 
papers  of  FeistoH  in  the  possession  of  Teague  to  be  delivered  up,  notwithstanding  the 
non-payment  of  the  other  biU,'and  notwith-[319}«tanding  a  speic^  liw,  which  Teague 
alleges  that  he  has  on  some  of  the  papers. 

I  am  of  opinion  that  the  mc^ion  must  be  refused,  with  costs. 

1.  Because  the  evidence  is  wholly  insufficient  to  shew,  that  Feistell  was  liable  to 
pay  the  bill  of  costs,  which  Teague  may  have  become  entitled  to  for  business  done  by 
him  for  Lyon  Samuel 

2.  Beoause  if  Teague  has  a  special  lien  upon  an;;'  papers  belonnng  to  Feistell 
vhioh  an  in  his  possession,  and  if^  Feistell,  having  paid  the  lull,  shall  oideavour  to 
wforse  tiie  order  foe  delivery  wa  of  snoh  papers,  Teague  will  be  {ffoteoted  when 
apl^oation  is  made  to  ^  Court  ror  the  delivery  d  the  paper8.(l) 


(1)  See  /n  re  Pender,  8  Beavan,  299,  and  3  Phillips,  69 ;  HoOamd  v.  Qwyme,  8 
Beavan,  134 ;  and  OdU  t.  CAriaMni,  Turn.  A  R.  834. 
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[819]       re  WmjOBKAS.   Jvlf  31,  Nm.  S,  1848. 


Id  March  1847  a  railway  company  agreed  to  purcbaae  some  property  and  to  pay  iha 
vendor's  costs.  In  May  1847  possession  was  delivered.  The  bill  of  costs  of  tibe 
vendor's  solicitor  was  delivered  on  the  13th  of  June  1848,  and  a  meeting  to  com- 
plete the  purchase  took  place  between  the  solicitors  on  the  20Ui  of  Jun^  when 
objections  were  then  made  to  the  bill  It  was  then  paid,  under  protest,  and  widi 
an  intimation  that  it  would  be  taxed,  and  a  petition  ha  tazatioo  was  {weaeDted  a 
few  days  after.  Held,  that  there  was  not  so&sient  evidenoe  of  pressure  to  open  the 
matter  by  ordering  a  taxation. 

In  March  1847  Mr.  Townend  agreed  to  sell  some  land  to  a  railmy  oompaay,  and 
it  was  agreed  that  all  the  costs  should  be  paid  by  the  company. 

\,ZW}  Mesars.  Welohman  acted  as  solicitors  for  the  vendor,  and  Messrs.  Patterson 
for  the  company.  On  the  &th  of  May  1847  possession  was  given  d  the  property. 
The  eonveyanee  was  sent  on  the  13di  of  June  1848,  and  Meesrs.  Welohmaa  Mtt  their 
bill  of  costs  to  the  company's  soluritors  on  tiie  same  day. 

The  deed  being  executed  by  the  vendor,  the  company's  solicitors,  on  the  20th  (rf 
June  1848,  witiiout  any  previous  appointment^  attraded  at  Messrs.  Welehmaa's  to 


At  that  meeting  two  new  items  were  added  to  tfae  bill  of  costs.  The  company's 
solicitors  then,  for  the  first  time,  objected  to  various  items  in  the  bill  of  costs. 
Messrs.  Welohman  offered  to  refer  the  bill  to  any  respectable  solicitor.  This  was 
refused,  and  the  amount  of  the  bill  was  paid,  under  protest,  by  the  company's 
solicitor,  who  stated  that  he  would  present  a  petition  for  the  taxation  of  the  bill 

A  few  days  after,  the  company  presented  the  present  petition  for  taxation.  The 
petition  and  the  affidavit  in  support  of  it,  alleged  that  the  solicitors  refused  to  com- 
plete, unless  the  bill  were  fuUy  ^id,  «id  that  the  Petitioners,  being  anxious  to 
complete,  and  not  to  delay  it  until  taxation  of  the  bill,  paid  it  under  protest,  and 
under  circumstances  of  undue  pressure.  The  petition  specified  items  of  alleged 
overcharge. 

Mr.  Alston,  in  support  of  the  petition,  argued  that,  in  this  case,  there  was 
sufficient  evidence  of  pressure  and  overcharge  to  warrant  an  investigation  of  tiie  bill. 
He  cited  In  re  WeUs  (8  Beavan,  416). 

Thx  Master  of  thb  Rolls.  Your  difficulty  is  in  shewing  that  it  was  of 
importance  that  the  matter  should  be  completed  on  the  20th,  and  that  it  could  not 
be  poetptmed  without  great  inconvenience.  I  have  always  held  that  a  party  may, 
if  he  pleases,  volnntarilv  pay  mxxn  than  is  due ;  but  that  if  a  solicitor  takes  advaotags 
<A  a  pressure  to  compu  tne  payment  of  that  which  is  not  due  to  him,  tiiia  will  be 
sufficient  to  indoee  the  Court  to  exermse  tiie  jarisdiotion  given  by  the  Act  of 
Parliament. 

Mr.  C.  P.  Cooper,  emfriL   There  was  no  pressure  whatever  enreised  in  obtaining 

Payment.  Possession  of  tfae  property  had  been  given  so  long  back  as  May  1847. 
he  bill  had  been  delivered  seven  days  before  payment,  and  no  objection  had,  in  the 
meantime,  been  made  to  it.  The  settlement  might  have  been  delayed,  and  a  common 
order  to  tax  obtained.  This  was  a  voluntaiy  payment  and  the  settlement  cannot  be 
opened. 

Mr.  Alston,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdalel  I  am  of  opinion  that  tiiere  was 
no  undue  pressure  in  this  case.  The  bill  was  delivered  on  the  13th,  and  the  meeting 
took  ptaoe  on  the  SOtb.  FossesBion  had  already  been  delivered,  and  notiiingremainaa 
to  be  done  but  to  pay  over  a  sum  of  money,  and  obtain  the  oonveyanoe.  There  wis 
no  pressore  at  all :  nobody  was  in  a  hurry  to  complete,  exoept  the  mlioitor  of  the 
company,  who  aeems  to  have  wished  not  to  attend  again 
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[322]  EinoHT  v.  BfABJOlOBANBB.  JwM  6,  7,  8,  9, 10, 12, 18, 14, 
10, 11, 12,  13, 14, 19,  21,  JVbv.  10, 1848. 

[S. C.  13  Jnr.  136 i  afflnnedonappeal, 2 Mm.& O.  10;  42KB.4;  2Ha.&Tw.S08; 
47  K  R  1700.  See  Biuhbrook  v.  Lomnee,  1869,  L.  R.  8  £q.  31.  Approved, 
Mdbmmu  Bmkmg  CarporaHon,  LimUed,  v.  Brmt^uKU,  1883,  7  App.  Cbm.  307.]^ 

The  Plaintiff,  P.  A.  L.,  was  engaged  in  a  speculation  in  New  South  Wales,  in  partner- 
ship with  M.  and  three  other  persons,  M.  being  interested  as  executor  of  a  deceased 
ner.  M.  and  one  F.  were  the  London  agents  of  the  concern.  In  1830  P.  A.  L. 
me  bankrupt,  being  at  the  time  indebted  to  the  partnership  concern  for  advanoes 
made  in  respect  of  his  share.  He  disputed  the  commission,  and  the  oonoem  being 
brought  into  a  state  of  great  embarFasameDt  and  di£Gculty  by  his  oircumBtaiices 
and  conduet,  a  deed  was  executed  in  August  1829,  whereby  P.  A.  L.  aa^gfud  his 
share  to  M.  and  F.  m  tntrit  to  secure  tibe  amount  due  from  mm  to  the  conoem,  sod 
subject  tiiereto  in  trust  for  P.  A.  L. ;  and  P.  A.  L.  covenanted  not  to  intOTfere  in 
^e  control  or  management  <^  the  oonoem.  In  Deoember  1831  P.  A.  L.  (his  com- 
mission still  existing)  agreed  with  the  asristanoa  of  solicitors  acting  on  his  behalf,  to 
release  his  interest  to  his  partners,  in  consideration  of  ^250,  but  the  completion  of 
this  contract  was  deferred,  by  reason  of  the  supenedeas  not  having  been  obtained. 
P.  A.  L.  afterwards  received  £50  on  account  of  the  £260,  and  otherwise  recognised 
the  agreement  The  agreement  was,  on  the  2d  of  May  1836,  and  at  his  request, 
completed,  without  the  intervention  of  any  professioosl  person  |on  his  behalf,  and 
no  further  accounta  and  explanation  appeared  to  have  been  furnished  him.  In  May 
1839,  having  obtained  an  assignment  of  his  interest  from  his  assignees,  he  filed  a 
bill  to  set  aside  the  deeds  of  August  1829  and  May  1836,  on  the  ground  of  fraud, 
misrepFeeentation,  concealment^  and  the  gross  inadequacy  of  the  o<»irideration, 
but  the  Court  dismissed  the  bill  with  costs:  holding  1.  That  die  Plaintiff  could 
only  be  entitled  to  the  relief  prayed,  upon  distinctly  proving  that  a  fraud  had  been 
practised  on  him  by  his  co-partners,  or  by  M.  and  F.  which  he  had  not  done. 
2.  That  the  Plaintiff  had  not  proved  his  interest  was  of  greater  value  than  what  he 
received  for  it.  3.  That  not  only  no  direct  fraud  had  bMn  wilfu|ly  practised  upon 
him,  but  no  such  conduct  pursued  towards  him,  as,  in  the  eonsideration  of  a  Court 
of  Equity,  ought  to  be  deemed  fraudulent^  or  <rf  a  nature  to  rrader  invalid  the 
transactions  complained  of. 
A  man  who  is  in  distress  may  nevertheless  contract,  and  if  being  in  distress,  he  pro- 
ourea  other  persons  to  consent  to  an  agreement,  which  be  would  not  himself  hinve 
requested  or  consented  to  if  he  had  not  been  in  distxves,  and  afterwards  succMsfnlly 
nigea  and  obtains  tite  performance  of  that  agreement,  and  receives  die  money 
aaeured  by  it,  aad  after  that^  aoquiesoes  for  a  Migth  <A  time  in  the  peifomuuioe, 
without  any  notiee  of  dissatisfaction  or  complaint,  he  is  not  entitled  to  a^  aside 
the  transaction  on  the  mere  ground  ctf  his  poverty  and  diatrees,  in  the  abeenee  of 
any  deception  or  fraud  proved  to  have  been  practised  upon  him. 
Although  the  correct  and  accurate  value  of  a  share  of  one  of  the  partners  in  a  joint 
concern  cannot  be  ascertained  without  converting  the  property  of  the  conoem  into 
money,  ascertaining  the  surplus  (if  any),  after  satidying  all  demands  of  other 
persons,  and  after  taking  the  account  between  the  concern  and  each  partner 
and  finding  the  balance  due  to  or  from  each  partner  severally ;  yet  it  is  lawful  for 
partners  to  deal  with  each  other  in  quite  a  different  way.  If  wey  think  fonper, 
they  may  lawfully  rely  on  the  stocktakings,  valuations,  and  accounts  which  appear 
W  tiie  mraks,  and  the  accounts  kept  in  the  manner  known  to  ot  aoquiesced  in  by 
the  partners ;  and  the  subsequent  disooveiy  of  unintentional  inaoenraOT  will  not  w 
groimd  to  set  such  a  teansaction  aside.  And  where  the  partnership  ouainess  was 
carried  on  in  Tui  IMemen's  Land,  and  mme  of  the  partners  could  have  personal 
knowledge  of  the  transactions,  but  they  were  obliged  to  rdy  on  the  reports  of 
agents,  it  was  held,  that  they  might  fairly  and  honestly  deal  with  each  other  with 
respect  to  their  shares,  notwithstanding  the  ignorance  in  which  they  all  were  as  to 
their  exact  viJue. 

R.  IIL— 27* 
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The  qaeetiou  of  value  in  such  cases  u  oom^aratavely  imnuiterial,  if  there  was  do 
dewption,  mitrepreaentation,  fraod,  or  unfair  oonoeument. 

Mr.  Boupell,  Mr.  Eldertou,  and  Mr.  Prior,  for  the  Plaintiffs. 

Mr.  Tarnw,  Mr.  B.  Palmer,  and  Mr.  Cotton,  for  the  wincipal  Defend&nU. 

\32S\  Mr.  Fisher,  for  the  personal  representatives  of  Sir  £.  Gibbs. 

The  following  cases  were  cited.  StOM  v.  UaoeOm  (1  Cox,  333),  La/mfim^  v.  Cn 
a  Dick.  Coks  V.  TrteoOwk  (9  Vea.  234),  Jf^oOer  v.  Symaida  (3  Swans.  \\ 

WhetfdaU  v.  Cooksm  (1  Tee.  sen.  9),  WUtkcOe  v.  Lawrence  (3  Yes.  740X  SemdaJl  v. 
£rrmgtan  (10  Ves.  423),  Beiuutt  v.  Co%  (2  MyL  &  K.  225),  Pkkerimg  v.  PiAenug  (2 
Beav.  31),  BvUiey  v.  WUford  (2  CL  &  F,  102),  Cane  v.  AUm  (2  Dow,  289),  Norway  v. 
Bowe  (19  Ves.  144),  Bowser  r.  Colby  (1  Hare,  109),  Prendergast  v.  rwim  (1  Yon.  & 
Coll.  (C.  C),  98),  CZopAom  v.  5A»f2tto  (7  Beav.  146).  .^a«ti«^  v.  Oillard  (3  Bon.  149), 
^ntierwft  v.  fFeston.  (6  Biog.  (N.  C),  296),  Mortlock  v.  £tt^  (10  Yes.  291),  Code  v. 
ClameorGi  (18  Yes.  12),  iWfomw  v.  Lord  Gtoydir  (I  Buss.  &  M.  83),  ^im<er  v.  AUcmi 
(3  MyL  &  K.  113),  fVatit  v.  Hyde  (2  PhilL  407),  BeUanty  v.  .S^Mm  (TUti  425),  Margm 
Ouilmondeley  v.  Zcn^  Clinton  (2  Jao.  &  W.  1),  Hieices  v.  Cooke  (4  Dow,  16),  Bt^  r. 
Pearson  (4  Taunt.  662),  Laia^kom  v.  AIMt  (Ibid.  fill). 

Master     thi  Bolls  deferred  giving  his  judgment 

Nov.  10.  The  Master  of  the  Bolls  [Lord  Langdale].  This  bill  prays,  thai 
certain  indentures,  dated  on  the  4tb  day  of  August  1829,  and  the  2d  Mav  1836,  ma; 
be  declared  to  have  been  obtuned  by  misrepresentation  and  fraud  and  for  grosslj 
inadequate  considerations,  and  may  be  decreed  to  be  delivered  up  to  be  cancelled,  or 
that  ^e  Defendants,  parties  thereto,  may  be  declared  and  decreed  to  be  trustees  of 
the  estate  and  interest  vested  in  them  under  the  same  indentures;  and  that  the  ri^htB 
and  interest  of  the  Plaintiffs  and  of  the  Defendants,  respectively,  may  be  ascertained 
and  decbued  by  the  decree  of  the  Court,  the  Plaintifb  offering  to  do  what  maj  be 
required  of  them,  and  requiring  all  such  accounts,  enquiries,  and  directions,  as  may 
be  necessary  for  giving  all  such  consequential  relief  as  they  claim  to  be  entitled  to,  is 
case  they  should  obtain  the  relief  which  is  principally  sought  by  the  bUL 

It  appears  that  in  the  year  1826  the  then  Grovemaa>OenOTal  of  New  South  Wale^ 
under  uie  direction  of  Her  Majesty's  Colonial  Secretary  of  Stat&  had  agFsed,  on 
owtain  terms  or  oonditions,  to  grant  20,000  acres  of  land  in  New  South  Wales,  and 
30,000  acres  of  land  in  Yan  Diemen's  I^d,  to  Bartholomew  Boyle  Thomas,  for  the 
purpose  of  enabling  him  to  establish  a  repositor^r  for  the  breeding  and  sale  of  Ec^sh 
horses,  cows,  sheep,  and  other  cattle,  and  for  carrying  other  objects  into  effect;  and,  with 
reference  to  the  grant  so  agreed  to  be  made,  Mr.  Thomas  entered  into  a  partnersbipwiUi 
the  Plaintiff  Peter  Augustus  Lautour,  Edwards  Gibbs,  deceased,  the  Defendants  Keate 
and  Elphinstone,  and  ^2B]  William  Kershaw.  They  executed  a  deed,  dated  the  Ist 
day  of  November  1826,  in  which,  after  reciting  the  grants  agreed  to  be  made  to  Mr. 
Thomas,  it  was  recited,  that,  for  the  purposes  therein  mentioned,  they  had  agreed  to 
enter  into  partnership  and  to  raise  a  capital  of  £24,000,  in  shares  of  £1000  each,  and 
that  each  party  to  tiie  deed  had  agreed  to  substoibe  for  and  take  four  shares,  and  that 
each  of  the  parties,  except  Thomasj  should  immediately  pay  £400  into  the  hands  ai 
Stewut  Marjoribajiks  &  Company,  an  account  of  the  partnerahip^  and  should  pay 
^e  remainder  when  required  (the  amount  of  the  shares  of  Thomas  being  to  be  paid 
as  after  provided).  And  it  was  witnessed,  that  the  parties  covenanted  to  oecome  and 
be  partners,  for  the  purpose  of  exporting  English  horses,  cows,  sheep,  and  other 
cattle  to  New  South  Wales  and  Yan  Diemen's  Land,  and  of  breeding  horses,  cows, 
sheep,  and  other  cattle,  and  selling  the  same  and  the  produce  thereof  in  New  South 
Wales  and  Yan  Dieman's  Luid,  and  also  of  cultivatiog  tiie  growth  of  wool,  hemp, 
flax,  tobacco,  corn,  and  all  such  other  productions  to  which  the  soil  and  climate  were 
best  suited,  and  also  of  disposing  of  the  same  by  export  as  they  might  think  fit,  and 
to  remain  and  be  partners  for  twenty-one  years,  from  the  month  of  September  then 
last  The  partnership  was  to  be  called  "The  New  South  Wales  and  Van  Diemea's 
Land  Estabushment"  The  lands  to  be  granted  to  Thomas  were  to  be  so  conveyed, 
that  he  uid  the  other  pu*tiiera  m^ht  become  tenants  in  common  thereof  in  fee.  Tfas 
capital  might  be  inmeased  by  adding  ahares,  the  partners  were  to  receive  interest  at 
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5  per  cent,  per  annum,  in  respect  of  their  shares,  before  any  division  <d  profits.  All 
expenses,  losses  and  damages  which  mij^t  be  inourred  in  cairying  on  the  business 
were  to  be  paid  and  borne  out  ci  the  stock,  monies,  and  effects  <a  tiie  partnership, 
and  if  the  same  should  become  defioientt  then  [326]  by  the  partoors  oat  of  their 
respective  separate  monies,  in  the  same  shares  at>a  proportions,  in  which  they  should 
be  respectively  entitled  to  the  remainder  of  any  net  sains  and  profits.  When  it 
became  necessary  to  pay  further  instalments  on  the  sEfuvs,  calls  on  the  partners, 
except  Thomas,  were  to  be  made,  as  therein  provided.  Provision  was  made  for  the 
conduct  and  management  of  the  business,  and  for  the  keeping  and  stating  of  the 
accounts  yearly,  and  for  the  division  of  the  profits,  and  the  deed  contained  several 
other  provisions  to  which  it  does  not  seem  necessary  particularly  to  advert. 

Soon  after  the  execution  of  the  deed,  Mr.  Thomas  went  to  Van  Diemen's  Land, 
for  the  purpose  of  managing  the  affaira  and  concerns  of  the  partnwship  there. 
Horses  and  other  cattle  were  proeored,  as  it  would  seem,  to  a  oonsideraUe  extent^  if 
not  principally,  by  or  througn  the  agency  d  tAte  Plamtiff  Cokmel  Lantour ;  and  the 
business  of  the  partnership  was  oonunenoed :  the  finn  of  Marjoribanks  &  Company, 
conaisting  of  the  Defendant  Stewart  Marjoribanks,  William  Kershaw  (one  of  the 
partners),  and  Archibald  John  Marjoribanks,  were  the  agents  employed  by  the 
partnership  in  London  for  the  purpose  of  shipping  cattle  and  other  things  necessary 
lor  the  establishment  in  the  colony. 

The  Plaintiffs  allege,  that  the  Plaintiff  Lautour  was  totally  unacquainted  with 
business,  and  that  he  took  no  part  in  the  management  of  the  undertaking  and  never 
interfered  in  or  with  the  accounts  thereof. . 

Mr.  Thomas  did  not  give  satisfaction  in  the  management  of  the  business;  and  on 
the  21st  day  of  June  1827  the  other  partners  executed  certain  deeds,  the  effect  of 
which  seems  to  have  been,  to  dissolve  the  partnership  as  to  Thomas,  to  revoke  the 
powers  of  [^27]  attorney  which  had  been  gnmted  to  aim,  and  to  rave  the  necessaxy 
powers  to  Thomas  Duttou  to  carry  on  the  business  of  die  oonoera  tw  the  benefit  m 
die  reniaining  partners,  Lautour,  Gibbs,  Kershaw,  Keate^  and  Blphinstone. 

Thomas  subsequently  executed  a  deed  of  dissolution.  Other  agents  were  from 
time  to  time  appointed  m  the  colony,  and  the  business  was,  for  some  time,  carried  on 
for  the  benefit  and  at  the  risk  of  the  other  partners,  without  any  other  or  new  arrange- 
ment being  made  between  them,  except  as  they  nuiy  have  concurred  in  carrying  on 
the  business  in  a  manner  not  perfectly  accordant  with  the  provisions  of  the  deed  of 
November  1626. 

Not  long  after  the  establishment  of  the  concern,  Kershaw  assigned  his  share  and 
interest  to  Archibald  John  Manoribanks,  who  thereupon  became  a  partner  with 
lautour,  Keate,  Gibbs,  and  Elphinstone;  but  he  afterwards  died,  and  his  share 
became  vested  in  his  father  Stewart  Marjoribanks,  as  his  legal  personal  representative. 

It  appears  that  in  the  teansaotion  of  the  business  in  the  colony,  the  parties  incurred 
expenses  and  losses  to  a  much  greater  octent  than  they  bad  contemplated,  uid  tor 
which  they  were  not  prepared.  They  received,  from  time  to  time,  notices  of  debts 
incurred  and  of  bills  drawn  upon  them  by  their  agents  in  the  colony,  and  very  often, 
with  such  notices,  they  received  very  sanguinary  accounts  of  the  value  and  future 
prospects  of  the  concern :  but  as  such  future  prospects  were  to  be  realised  only  by 
further  outlay,  which  none  of  the  parties  could  conveniently  make,  and  some  of  them 
could  not  make  at  all,  and  as  the  statements  of  the  [328]  agents  were  not  such  as 
could  be  securely  relied  on,  the  prospects  of  the  concern  to  those  who  had  to  supply 
the  expense  were,  for  a  long  time,  very  unsatis^tory  and  discouraging. 

Archibald  John  MarjoritMUiks  being  dead,  and  Kershaw  having  ceased  to  be  a 
partner  with  Stewart  Marjoribanks,  a  new  partnership  was  framed  between  the 
Defendants  Stewart  Maric»ibanks  and  Ferrers;  and  the  firm  of  Marjoribsmks  & 
Ferrers  was  employed  as  the  agents  of  the  establishment^  and  tranaaoted  the  business 
of  the  establishment  in  London,  in  the  same  manner  as  the  former  partnership  of 
Marjoribanks  &  Go.  had  done.  The  accounts  of  the  establishment  were  kept  by  Mr. 
Down,  a  derk  of  Marjoribanks  &  Ferrers,  the  partners  met  to  transact  their  business 
at  the  counting-house  of  Miu'joribanks  &  Ferrers,  and  there  ^ve  their  directions  as 
to  the  employment  of  agents,  the  shipment  of  stock,  utensils,  and  stores,  and  the 
acceptance  of  billa   The  agents  of  Marjoribanks  &  Co.  or  Marjoribanks  &  Ferrers 
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made  such  adranoee  as  were  required  for  carrying  on  the  business,  and  the  partoera, 
at  their  meetings,  agreed  what  contributions  from  them  respectively,  were  required 
to  repay  the  advances,  and  to  carry  on  the  undertaking;  and  thereupcHif  when 
required  or  thought  necessary,  the  contributions  were  called  for  from  the  partaen. 
The  calls  had  reference,  not  only  to  the  shares  <^  capital  nntil  they  wore  paid  an,  bat 
to  the  sums  required  for  payment  of  expenses,  for  which  the  agreed  capital  was 
inauflBcient  The  oontaributioDS  called  for  fn»n  each  partaer  vere  oonsiderad  to  he 
due  from  tiie  puiaera  severally,  and  eaeh  partner  wa»  tiiereupoQ  ohai^ged  with  the 
amount  in  his  aoeount  with  the  concern,  and  the  agents  who  haa  advanced  the  money 
were,  and  reasonably  considered  themselves  to  be  creditors  of  [329j  the  whole  concern, 
for  any  amount  due  to  them  until  repaid,. 

It  was  both  the  interest  and  the  duty  of  each  partner  to  consider,  not  only  his 
own  means,  but  also  the  means  of  bis  eo-partners,  to  make  the  payments  or  contnbu- 
tioDB  required  for  carrying  on  the  oonoem.  The  pressure  upon  each  would  be 
increased  and  might  bcwome  overpowering,  by  any  faiiure  of  the  others  to  8U[^rt 
their  part  of  the  burden,  and  every  one  had  a  nght,  by  all  fair  means,  to  require 
security  or  protection  from  the  others. 

On  the  9th  of  December  1828,  at  a  meetans  between  Colonel  Elphinstone  and  Hr. 
Keate,  a  minute  was  made  in  th«  partnership  Dook  to  the  effbot,  "  cnat  no  individail 
member  of  the  establishment  ought  to  ship,  on  his  own  aooount,  any  stock  or  (rtW 
article  that  can  in  any  way  iutwfere  with  the  interest  of  the  establishment  in  Vso 
Diemen's  Land,  without  previous  oommunioataon  with  and  consent  of  the  o^erpBrtaes 
concerned." 

Amidst  the  embarrassment  of  the  concern,  and  the  increasing  difficulties  of  the 
parties  to  make  the  necessary  advances,  the  contributions  due  from  Colonel  Lautour 
fell  greatly  into  arrear ;  but,  notwithstanding  what  was  due  from  him  to  his  partners, 
he  was  understood  to  be  engaged  in  separate  speculations  of  his  own,  and  incnrriog 
other  risks  than  those  to  whicn  he  was  liaUe  with  his  partners ;  and  he  was  further 
understood  to  intend  to  leave  England  to  go  to  Van  Diemen's  Land.  He  seemed  to 
be  about  to  withdraw  from  the  country  without  satisfying  the  just  claims  tji  bift 
partners ;  to  go  to  the  {dace  where  the  partnership  business  for  profit  and  loss  was 
carried  on ;  to  enm^  in  separate  rSSO]  specalatiniB,  which  might  compete  widi  the 
partnership  speeuutions,  over  which  he  had  the  power,  to  whicn,  as  a  partner,  he  was 
en^tled.  At  that  time,  on  the  balance  of  his  account  with  his  partners,  tha« 
appeared  to  be  due  from  him  for  principal  money  and  interest  the  sum  of  £2413,  98. 

It  seems  to  have  been  admitted,  that  he  could  not  then  pay  the  whole  of  this  sum, 
but  that  he  did  intend  and  hope  to  pay  so  much  as  would  reduce  his  debt  to  £1000; 
and  his  partners,  and  also  Marjoribaii^s  &  Ferrers,  apparently  relying  on  his  intention 
and  ability  to  do  so,  were  induced  to  agree  to  an  arrangement,  by  which  the  sum  of 
£1000  was  to  remain  due  from  him  on  security ;  and  under  the  directions  of  Marjori- 
banks  &  Ferrers,  who  acted  for  all  parties,  the  indenture,  dated  the  4th  day  of  August 
1829,  was  prepared.  It  was  made  between  Lautour  of  the  first  part,  Gibbs,  Keste, 
Elphinstone  and  Stewart  Marjoribanks  (as  administrator  of  Archibald  John  Msrjori- 
banks)  of  the  second  part)  and  Marjoribanks  &  Ferrers  of  the  third  part,  and  was 
executed  by  all  the  parties.  It  recited,  that  upon  a  statement  of  the  eonoenn  of  the 
partnership,  so  far  as  the  same  could  then  be  made  up,  and  of  the  advuices  made  by 
the  sevenu  parties  in  respect  thereof,  Lautour  was  indebted  to  the  partnership  in  the 
sum  of  £1000,  as  he  admitted,  and  was  desirous  to  make  all  his  interest  in  the 
property  and  effects  of  the  |nrtnership  a  security  for  the  repayment  of  the  £1000 
with  interest  thereon,  and  of  all  further  sums  of  money,  which  it  might  be  necessaiy 
to  advance  and  pay  on  account  of  the  partnership,  in  respect  of  his  share  and  interest 
therein :  and  it  was  witaessed,  th&t  Lautour  granted,  sold,  and  assigned  all  his  shares, 
right,  and  interest  in  the  property  and  effects  of  the  partnership  to  Marjoribanks  & 
Ferrers ;  [381]  to  hold  to  them,  their  heirs,  executors,  administrators  and  assigns  to 
their  use;  upon  trust,  that  they,  upon  being  required  by  the  parties  of  the  seoond 
part,  should  sell  and  convert  into  money  all  the  property  and  effects  thereby  assigned; 
and  in  tiie  meantime  and  until  such  sue  and  on  behalf  of  Lautonr,  to  carry  on  the 
partnership.  The  monies  to  arise  from  the  sale  were  to  be  applied,  in  the  first  pbo«, 
in  reimbursing  tiiemselves  the  expenses  of  sale;  aeotmdly,  in  repayment  to  the 
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partnerBhip  of  the  jEIOOO  and  intereit,  and  suoh  further  sunu  m  Lautour  mi^ht 
oecome  indebted  to  the  partnership,  with  interest ;  and  the  residue  of  such  monies 

any)  was  to  be  paid  to  Lautour.  And  Lautour  appointed  Maijoribanks  & 
Ferrers  his  attoniies  for  the  purposes  in  the  deed  mentioned.  And  he  ooTenanted 
not  to  revoke  any  of  the  powers  thereby  given,  nor  to  interfere  in  the  maaagement 
of  the  partnership,,  nor  to  release  any  debt  due  to  the  partnenhip.  And  he  toereby 
npressly  renounced  wid  diselaimed  all  right  and  tiUe  to  interfere  in  the  management 
and  diredaon  <»■  control  of  the  partnershipi  its  agents,  capital,  laoda,  live  and  dead 
stock,  goods,  chattels,  and  effects  whatsoever,  ac  any  put  thereof,  in  the  oohmies  of 
New  South  Wales  and  Van  Diemen's  Land. 

These  covenants  on  the  part  of  the  Plaintiff  Lautour,  are  not  stated  in  the  bill,  nor 
is  the  relief  prayed  founded  upon  than.  I  might  therefore  have  passed  t^em  over 
without  notice,  but  they  were  strongly  urged  in  argument,  as  manifesdng  a  fraudulent 
intention  to  keep  the  Plaintiff  in  ignorance,  and  take  advantage  of  him. 

It  may,  I  think,  be  admitted,  obat  the  covenants  were  unusual,  though  it  has  been 
contended  for  the  Defendants  that  they  were  not ;  but  under  the  cirottm-£332]HStanoes 
the  question,  if  to  be  entertained  at  all,  is,  whether  they  afford  any  evidence  of  fraud 
or  oppression.  The  Plaintiffs  sM;l^at  Colonel  Lautour  was  in  a  state  (rf  great  peoumarr 
difficulty  and  embarrassment  Hie  Defendants  knew  that  the  Plaintiff  I^tour,  thougn 
understood  to  be  en^^aged  in  other  roeoulatioiis,  did  not  even  affect  to  have  the 
present  meuis  of  paying  the  whole  ci  uie  debt  due  from  him  to  the  partnership.  He 
was  about  to  leave  £1000  at  least  due  from  him,  and,  as  it  seems,  had  formed  a  plan, 
not  only  to  leave  England,  but  to  go  to  or  near  to  the  place  in  which  the  property  of 
the  concern  was  situate,  and  in  which  the  business,  for  profit  or  loss,  was  to  be 
carried  on.  After  having  read  the  correspondence  and  evidence  in  this  case,  and  not 
taking  into  account  the  increased  risk  of  loss  and  inability  to  pa^,  which  Colonel 
Lautour  was  incurring  by  his  separate  speculations,  I  am  not  surprised  at  the  other 
parties  being  desirous  to  guard  tnemselves  against  his  interference,  either  in  England 
or  in  the  colony ;  and  it  appears,  iJiat  the  deed  had  two  objects,  one,  to  obtain  security 
for  what  was  then  ixt  afterwards  to  become  due  from  Lsutour,  tiie  other  (which  under 
the  ciicunutanees  was  perhaps  quite  as  important),  to  prevent  Lautour  from  interfering 
in      business  of  the  concern  till  his  debt  was  paid. 

Lautour  did  not  reduce  his  debt  to  the  partnership  to  the  sum  of  £1000,  according 
to  (he  understanding  or  agreement  at  the  time  when  the  deed  was  executed ;  but,  in 
the  following  month  of  September,  he  paid  £1000,  and  thereby  reduced  the  debt  due 
from  him  to  an  amount  not  far  exceeding  £1400.  In  the  bill  it  is  alleged,  that  the 
£1000  paid  by  the  Plaintiff  in  September  1829  was  in  full  satisfaction  of  all  that 
was  intended  to  be  secured  by  the  mdenture  of  August  1829.  This  is  one  of  many 
untrue  statements  permitted  to  stand  in  [333]  the  biU,  after  the  error  must,  as  I  think, 
have  been  apparent  to  the  Plaintiff  upon  the  documents,  even  if  he  can  be  conceived 
to  have  forgotten  the  facts  as  they  took  place  at  the  time. 

It  does  not  appear,  that  after  the  ezecation  of  the  deed,  the  Plaintiff  took  any 
part  in  the  concern,  or  attended  at  the  coontang-house  of  the  agents  for  the  purpose 
of  inspecting  the  books  and  accounts.  He  was  indebted  to  the  partnership  in  a  sum 
of  money,  which  he  either  could  not  or  (Ud  not  choose  to  pay.  I  should  have  thought 
it  clear  that  he  could  not  pay,  if  it  did  not  appear  that  he  was  continually  engaged  or 
engaging  in  other  speculations  requiring  capitu.  He  had  covenanted  not  to  intwfere, 
and  ne  did  not :  but  his  pecuniary  embarrassments,  which,  notwithstanding  his 
engaging  in  other  speculations,  were  probably  real,  appear  to  have  increased  upon 
him.  In  April  1830  be  was  imprisoned  for  debt;  on  the  29th  of  May  following  a 
commission  of  bankruptcy  was  issued  against  him ;  he  was  found  and  dedared  a 
bankrupt,  and  Mr.  Brown  and  other  persona  were  appointed  assigneeB  of  his  estate 
and  effects. 

Lautour  disputed,  as  he  bad  a  ng^t  to  do,  the  v^dit^  of  l^e  commission,  and 
now,  evidentiy  suffering  great  embarrassment  and  distress,  he  seems  to  have  used  his 
ntmoet  endeavours  to  jnvcure  t^e  cconmisnon  to  be  superseded,  and  if  possible  to  go 
out  to  the  colonies,  upon  some  new  and  independent  speculation,  which,  notwith- 
standing his  distress,  he  seems  even  then  to  have  thought  himself  in  a  condition  to 
ondertake. 
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All  the  diffioulties  to  which  his  partners  were  subjected  by  his  omianon^  to  pay  the 
eontributionB  due  from  him  were  very  greatly  increased  by  his  new  positioii]  [SMJ  and 
his  endeavours  and  avowed  intentions  to  be  relieved  from  it. 

If  the  commission  had  been  known  to  be  valid,  the  assignees  might  have  been 
dealt  with  for  a  settlement ;  but  the  commission  being  disputed,  there  was  a  partner, 
apparently  bankrupt,  witii  an  uncertainty  whether  he  was  redly  so  or  not,  and  do 
satisfactory  means  of  settlement  appeared :  but  undoubtedly  the  other  partners  murt 
have  been  desirous,  and  even  exoeedingly  anxious,  to  escape  from  tiie  situation  in 
whioh  they  were  placed,  by  getting  riC  if  they  oould,  oi  Lautour,  and  all  daims  in 
respect  of  his  share. 

This  desire  and  anxiety  appears  in  several  of  the  letters  which  have  been  produced. 
The  Defendants  explain  it  by  the  circumstances  of  the  case ;  the  Plaintiffs  impute 
everything  that  was  done  to  a  fraudulent  intention  to  take  advantage  of  Lautoar'a 
distress,  to  procure  for  themselves  a  transfer  of  his  interest  without  consideration,  or 
sufficient  consideration. 

Upon  the  appointment  of  agents,  questions  arose  aa  to  the  necessity  of  Colimd 
Lautour's  ooncurrenoe  in  the  grant  of  uie  powers :  and  upon  advances  being  made  by 
the  agents,  questions  arose  respecting  tiie  liability  to  pay  the  calls  or  oontribotions 
required  in  respect  of  Lautour  s  share ;  the  hope  of  obtaining  anything  from  Lautour 
had  entirely  failed,  and  all  along  there  was  an  apprehension  that  the  Crown  mi^t 
resume  or  revoke  the  gruits  (a  intended  grants  of  land,  for  want  of  something  being 
done,  which  could  only  be  done  by  increwd  ontjay  of  money. 

In  the  meantime,  and  on  the  28th  of  June  1830,  Mr.  Keate  was  informed  by  a 
letter  from  the  agent  Mr.  [336]  Dutton,  dated  the  I7th  of  January  1830,  that  Colonel 
Lautour  expressed  his  wisk  to  be  in  the  colony,  saying,  that  if  he  were  to  come,  be 
would  speedily  settle  everything;  and  Mr.  Dutton,  after  intimating  that  Lautour  wu 
engaged  in  speculations  in  Van  Diemen'a  Land,  Sydney,  Swan  River,  &c.,  stated,  that 
he  feared  his  ruin,  and  he  hinted  at  his  being  engaged  in  other  transactions,  wntaxj 
to  his  duty  as  a  partner. 

In  July  1830  Colonel  Lautour,  stating  that  he  had  made  repeated  applications  for 
accounts  (of  whioh  however  there  is  no  evidence),  requested  a  statement  of  aocoaots  to 
be  transmitted  to  him  for  his  assig^iees.  The  statement  was  sent  to  him  aocordingly, 
and  his  attention  to  his  own  interest  was  immediately  shewn,  by  a  claim  which  he 
made  for  a  sum,  for  whioh  credit  had  not  been  given  to  him. 

The  partners,  in  their  difficulties,  conceived  that  they  might  remunerate  a  manaeiog 
agent  by  giving  him  a  portion  of  land  for  himself,  and  so  avoid  the  necessity  of  making 
further  calls  in  England ;  but  knowing  that  this  could  not  be  done  without  some 
arrangement  with  Colonel  Lautour  or  his  assignees,  they  opened  a  negotiation  with  his 
assignees  for  that  purpose  in  October  1830. 

The  negotiation  continued  for  some  time^  but  failed,  in  consequence  of  the  state 
of  Colonel  Lautour's  affairs :  and  thus  the  other  partners,  engaged  as  they  were  in  a 
concern  which  was  at  that  time  very  hazardous  and  even  disastrous,  if  not  ruinoitB, 
to  an  extent  which  made  them  desirous  to  wind  up  the  concern  in  any  way  likely  to 
occasion  them  the  least  loss,  could  not  sell,  or  rewud  an  a«nt  by  giving  him  a 
portion  of  land,  <»■  even  ^nt  powers  of  attorney  which  shoura  be  frae  from  hasutL 
[83^  The  management  in  tiie  colony  was  not  satisfactOTy,  and  although  Gdond 
Lautour  may  have  thought  that  he  could  have  improved  it,  such  does  not  appear  to 
have  been  the  opinion  of  his  partners,  who  had  long  been  alarmed  at  the  thoughts  of 
his  going  to  the  colony,  and  interfering  in  the  business.  On  the  11th  of  September 
1831  he  wrote  to  Colonel  Elphinstone  aa  follows : — "I  have  heard  from  respectable 
persons,  and  in  short  seen  letters  from  Van  Diemen's  Land,  saying,  that  the  estate  of 
the  company  cannot  go  on  without  one  of  the  partners  will  go  out  and  settle  on  it. 
Probably  you  will  have  heard  I  am  going  out  (meaning  to  Vmi  Dieman's  Land) 
very  soon,  having  nearly  arranged  everything  to  supersede  the  bankruptcy.  This, 
of  course,  will  place  me  with  regard  to  my  share  as  I  was  originally.  My  wish 
would  be  to  take  charge  of  what  belongs  to  me,  as  soon  as  what  is  due  to  Mr.  Stewart 
Marjoribaiiks  be  wipea  off."  In  these  few  words  he  shews — 1.  That  he  expected  to 
supersede  the  commission ;  2.  That  he  was  in  communication  with  some  person  who 
gave  him  information  on  which  he  relied  from  the  colony ;  3.  That  he  intended  to  go 
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to  Vui  Diemen's  Land ;  4.  That  he  expected  bis  position  as  to  his  share  would  be  as 
it  was  originally;  meaning,  I  suppose,  before  the  bankruptcy,  not  as  he  was  in 
August  1829 ;  6.  That  he  wished  to  take  charge  of  what  beton^d  to  him,  as  soon  as 
his  debt  to  Stewart  Marjoribanks  was  wiped  off.  He  ther^ore  wmits  the  debt,  which 
could  only  mean  his  debt  to  the  partnenhip,  thoo^  spoken  of  as  his  debt  to  Stewart 
Mu-joribanks ;  and,  admitting  the  deb^  he  also  admits  that  its  eziatenoo  would  delay 
his  taking  oharae  of  what  belonged  to  1dm. 

The  PlaintifrB  intimation  tn  his  intention  to  go  out,  and  of  his  wish  to  take 
charge  of  what  belonged  to  him,  and  the  statements  made  by  Mr.  Dutton,  must  have 
r33^  increased  the  alarm  of  his  partners,  and  made  them  still  more  desirous  to 
defeat  his  intentions,  or  to  protect  themselves  against  bis  proceedings. 

Colonel  Lautour  presented  his  petition  to  supersede  the  commission  on  the  12th 
of  November  1831.  He  hoped  to  raise  money  for  the  occasion  from  Messrs.  Gale 
&  Son,  to  whom  he  was  already  indebted  ;  and  their  solicitors,  Messrs.  Nind  & 
Cotterill,  after  some  communication  with  him  on~the  subject,  applied  to  Messrs. 
Freshfield  &  Son  (the  solicitor  of  the  partnership),  for  such  a  statement  of  account 
as  would  shew  the  position  of  Lautour  with  his  colleagues.  In  the  negotiation 
which  took  plaoe,  Nind  &  Cotterill  acted  as  solieitors  and  agents  of  Gale  &  Son,  to 
whom  the  Plaintiff  Lautour  was  indebted,  and  from  whom  he  hoped  to  obtain  a 
further  advance  of  money.  The  Plaintiff  alleges,  that  Nind  &  Cotterill  were  not  his 
solicitors  or  agents.  It  does  not  appear  that  Nind  &  Cotterill  were  the  solicitors  or 
agents  of  the  Plaintiff  on  any  other  occasion  than  this ;  but  I  am  satisfied  that,  on 
this  occasion,  they  were  and  acted  as  his  agents,  with  his  full  knowledge,  acquiescence, 
and  authority.  In  the  course  of  the  treaty,  and  by  letter  datra  the  26th  of 
November  1831,  Messrs.  Freshfield  stated  to  Nind  &  (Cotterill,  that  Colonel  Lautour 
was  liable  to  £3600,  besides  interest  for  calls  theretofore  made,  and  that  in  order 
to  make  his  share  worth  anything,  the  whole  concern  must  first  pay  £17,600,  a 
sum  which  they  were  assured  Colonel  Lautour  did  not  expect  it  to  realise,  and 
though  th^  oouadered  his  interest  to  be  of  no  riUue,  they  <^ered  to  pay  him  £260 
for  a  release.  He  endeavoured  to  obtain  a  larger  sum,  and  also  wiued  that  what 
should  be  given  to  him  as  a  consideration,  should  be  given  to  him  in  the  form  of 
land  in  the  colony ;  but  the  Defendants  refusing  to  vary  their  offer,  the  Plaintiff 
^38]  at  length  consented  to  accept  it,  and  his  consent  was  communicated  to  Messrs. 
Freshfield  by  a  letter  signed  by  Mr.  Cotterill,  dated  5th  December  1831,  and  in  these 
words :  "  I  have  persuaded  Colonel  Lautour  to  take  the  £250.  The  matter  cannot 
be  completed  till  he  has  obtained  his  supersedeas,  which  I  expect  will  be  ordered 
to-morrow."  At  the  request  of  Nind  &  Cotterill,  the  draft  of  an  indenture  for 
the  final  completion  of  the  agreement  was  sent  to  them  on  the  6th  December  1831, 
but  the  Plaintiff  did  not  obtain  his  supersedeas  at  the  time  when  he  expected.  An 
order  was  indeed  made  in  the  bankruptcy  on  the  9th  day  of  December  1831,  by 
which  the  Plaintiff  was  ordered  to  do  certain  things,  with  a  view  to  the  supersedeas 
of  the  commission.  Those  tilings  were  not  done,  and  it  remained  doubtful  whether 
the  Plaintiff  would  be  able  to  obtain  the  su/persedau ;  and  in  consequence  of  the 
Ttnaettled  state  of  his  affairs,  nothing  further  was  at  that  time  done  towards  the 
completion  of  the  agreement;  but  the  parties  seemed  to  have  considered  it  to 
be  a  valid  and  binding  agreement,  so  far  as,  under  the  circumstances,  it  could  be. 
The  Plaintiff,  Lautour,  repeatedly,  at  considerable  distances  of  time,  claimed  to 
be  entitled  to  the  benefit  of  it,  and  his  letters  of  the  18th  February,  the  8th  May, 
the  I9th,  the  21st,  and  the  22d  July  in  the  year  1832,  are  produced,  for  the 
purpose  of  proving  that  he  did  claim  such  benefit,  and  gratefully  accepted  £50  in 
part  payment  of  the  £250,  the  consideration  provided  for  him  by  the  agreement. 
It  appears  that  when  he  wrote  his  letters  of  the  18th  February  and  8th  May 
be  was  in  communication  with  his  solicitor,  Mr.  Poole,  and  when  he  wrote  the 
letters  of  Julv,  he  was  desirous  to  receive  the  money  himself,  and  to  prevent  its 
being  received  or  attached  by  Messrs.  Gale,  on  whose  behalf  it  was  subsequently 
claimed,  and  to  whom,  on  another  [339]  occasion,  he  admitted  it  to  be  due,  in  a 
letter  in  which  he  also  refers  to  his  solicitor  Mr.  Poole. 

In  the  meantime,  the  prospects  of  the  company  seem  to  have  been  somewhat 
improving.   Favourable  accounts,  resting  perhws  on  a  better  foundation,  were  from 
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time  to  time  made,  and  icnne  reeeipti  <A  valuable  produee  were  made,  but  it  ii 
Apparent  tfaat  the  prospect  was  still  very  donbttoL  Great  enModitnre  aod  loss  had 
been  inoorred,  no  compensating  retarns  wera  reoeired,  and  the  nItimAte  result  was 
still  subject  to  great  hazard.  It  was  in  these  oircumstanoes  that  Colonel  Gibba*  in 
the  year  1834,  desired  to  be  altogether  released  from  his  liability.  He  was  tiien 
indebted  to  tiie  partnership  in  upwards  of  £3000,  and  liable  to  contribute  to  such 
future  contributions  as  might  be  necessary,  and  he  offered  to  release  all  his  daims 
upon  the  property  and  effects  of  the  partnership,  in  consideration  of  his  being 
released  by  his  co-partners  from  his  debt  to  them,  and  all  farther  contributions.  An 
arrangement  for  that  purpose  was  accordingly  made,  and  was  carried  into  effect  by 
deed,  dated  in  July  1836,  and  the  sum  of  £3671,  8s.  9d.  was  the  amount  of  die 
present  debt  from  which  Colonel  Gibbs  was  then  released. 

The  Flaintidb  have  endeavoured  to  make  out^  that  the  same  sort  of  fraud  whidi 
they  allege  to  have  been  practised  against  lAutour,  was  also  and  in  like  numner 
practised  on  Colonel  Gibbe,  but  in  this  endeavour  they  have  entirely  fiuled. 

The  agreement  made  in  December  18S1,  thougn  considered  binding,  was 
completed ;  and  in  consequence  thereof,  the  share  of  Lautour  was  not  treated  as 
extinguished^  or  as  merged  with  the  shares  of  the  other  [340]  parties,  but  was  still 
the  subject  of  separate  account  in  the  books  of  the  partnership. 

The  completion  of  the  agreement  having  been  suspended,  only  by  reason  of  the 
supersedeas  not  having  been  granted,  and  the  delay  in  granting  the  supersedeas  havine 
arisen  from  the  Plaintiff  not  having  performed  certain  conditions,  which  he  alleged 
he  was  not  bound  to  perform,  he,  at  length,  as  he  stated,  was  compelled  by  the 
circumstances  of  distress  in  which  he  was  placed,  to  submit  to  all  the  twms  imposed 
upon  him  by  those  who  offered  the  supersedeas^  and  having  immediate  oooasion  mr  the 
sum  of  £160;  he  roquested  Mr.  Marjoribanks  to  lend  him  the  same,  ^nromising  to 
repay  it  out  of  the  money  he  was  to  receive  from  the  assignees  on  hu  setdemeDt 
with  them ;  adding  to  his  promise  these  words,  as  although  your  firm  will  have  to 
pay  me  £200  then,  still  t£at  sum,  I  know,  is  to  go  to  Mr.  Gide."  It  cannot  be 
doubted,  that  this  expression  referred  to  the  agreement  of  December  1831.  After 
communication  with  Mr.  Ferrers,  it  was  agreM  that  although  the  supersedeas  had 
not  then  been  obtained,  the  agreement  of  December  1831  should  be  immediately 
completed,  and  the  Plaintiff  was  urgent  to  have  it  completed  at  once,  in  order  tfaat 
he  might,  without  delay,  remit  the  mon^  he  was  to  veoeire  to  his  family,  who  wers 
in  great  want  of  it. 

The  Plaintiff  was  told,  that  on  the  balance  of  his  account,  as  it  then  stood  (sod 
continued  from  the  account  as  it  stood  in  December  1831)  the  sum  due  from  him  was 
£6489,  88.  4d.  In  this  he  aoquieaoed ;  he  did  not  examine,  or  ask  to  examine,  any 
bo(^  or  accounts.  He  partioul^^  requested  that  Mr.  Freshfield  might  not  knov 
what  was  doing,  as  he,  the  Plidntifl^  had  a  horror  of  all  lawyers ;  but  in  other  respM^ 
he  seems  to  have  [341]  been  idive  to  his  own  interest :  and  in  speaking  of  a  distinst 
claim  which  he  hacl  for  £30  on  account  of  Mr.  Beauvais,  he  expressly  alluded  to  the 
flourishing  state  of  the  concern.  So  that  the  arrangement  then  proceeded  upon  his 
own  notion  that  the  concern  was  flourishing,  and  at  his  own  request  no  lawyer  vas 
consulted  on  his  behaJf.  The  draft  of  the  deed  prepared  in  1831  was  altered,  with 
the  intention  of  adapting  it  to  the  state  of  the  case.  In  May  1836  it  was  executed 
by  the  Plaintiff,  who  thereupon  received  £200,  which,  together  with  the  sum  of  £50 
before  paid  to  him,  made  up  the  consideration  sum  of  £250 ;  and  from  that  time  till 
more  than  two  years  afterwards,  no  complaint  was  made  of  it 

Thero  was  a  mistake  in  the  statement  made  in  the  deed  aa  to  the  sums  stated  to 
be  before  and  then  paid.  It  was  reoited,  that  on  account  of  the  £260  (the  cop- 
sideration  monw)  £100,  had  been  previously,  and  £160  was  thw  paid ;  wherasa,  in 
fact,  only  £S0  had  been  before  paid,  and  £200  was  then  paid.  The  same  mistake 
occurs  in  the  receipt  signed  Colonel  Lautour.  The  foot  is  not  disputed,  and 
nothing  turns  upon  it. 

The  deed  is  made  between  Lautour  of  the  first  part,  Marjoribanks  &  Ferrers  a 
the  second  part,  and  Eeate,  Elphinstone,  and  Marjoribanks  of  the  third  part  It 
recites  the  deed  of  the  4th  of  August  1829,  that  Lautour  was  indebted  to  the  putiea 
of  the  third  part  in  tiie  sum  of  £6439, 8s.  4d.,  for  advances  made  by  them  on  account 
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of  Ljuitoor  for  the  purpose  of  carrying  on  the  partnership,  and  that  it  was  agreed 
between  the  parties,  that,  in  consideration  of  the  said  sum  of  £5439,  8s.  4d.  so  due 
and  of  £260  to  be  ;paid  to  Lautour,  be  should  release  and  convey  to  the  parties  of  the 
third  partv  all  his  neht,  title,  and  interest  in  the  pn^rty  and  effects  d  the  partner- 
ship, med  from  all  ofaum  and  equity  of  [342]  redemption,  and  release  all  claim  thereon, 
and  declare  tke  diasolutioa  of  the  partDersmp^  so  ur  as  regarded  him.  And  stating 
tiie  sum  previously  paid  erroDeously  (as  I  have  before  mentioned),  it  was  witoessea, 
tiiat  in  pnnuuioe  ttf  tiie  agreement,  and  {(»■  the  eonsiderations  therein  mentioned, 
Marjoribanks  &  Ferrers,  at  the  request  and  by  the  direction  of  Lautour,  released, 
conveyed  and  assigned  to  Keate,  Klphinstone,  and  Marjoribanks,  all  the  right,  title, 
and  interest  of  Lautour,  in  and  to  all  the  property  and  effects  of  the  putnerebip ;  to 
hold  the  same  to  the  use  of  Keate,  Elphinstone,  and  Marjoribanks,  free  from  all  right 
and  et^uity  of  redemption  under  the  deed  of  August  1829.  He  appointed  them  his 
attomies  for  the  purposes  therein  mentioned,  and  released  them  from  every  claim 
which  he  might  have  against  them,  for  or  iu  respect  of  or  by  reason  or  on  aoooont  of 
the  oo-paitnership,,  or  of  any  ^mpwt^  or  effects,  matter  or  thing,  belonging  or  in  any 
wise  relating  thereto.  And  it  was  aeelai«d,  that  the  partnerahip  was  diuolvol  and 
ahoald  oease,  as  far  as  conoemed  lAUtour. 

The  continuing  parbiers  did  not  enter  into  tliis  transaction,  without  incurring  the 
risks  whioh  could  not  be  avoided,  in  oon8equ^nce  ot  Lautour  not  bavins,  even  then, 
obtained  ^e  supersedeas  of  the  commission  of  bankrupt,  whioh  was  vken  in  force 
against  him ;  but  subject  to  those  risks,  it  was  considered  that  a  final  settlement  was 
made  with  Cktlonel  Lautour.  The  business  of  the  establishment  was  afterwards 
carried  on  by  the  continuing  partners  for  their  own  benefit,  wholly  independently  of 
Lautour,  who,  having  obtained  his  release  and  the  £250  ag^'eed  to  be  given  in  1831, 
did  not,  ostensibly  at  least,  interfere  with  them,  or  make  any  claim  upon  them ;  but 
allowed  them  to  proceed  with  their  business,  on  the  faith  of  the  arrangement  into 
which  he  bad  entered,  till  the  [343]  year  1839.  An  order  in  his  bankruptcy  was 
made  on  the  22d  of  December  1838,  and  thereby  it  was  ordered,  that  the  persons 
therein  mentioned  (Mr.  Brown  and  others),  should  convey  and  assure  Lautours  share 
of  the  partnership  gruits  of  land  and  cattie,  stotdt  and  implements,  with  the  accumular 
tions  thereof,  to  Laotour  himself,  or  to  a  trustee  to  be  nominated  by  him.  Lautour 
nominated  his  Co-plaintiff  in  this  cause,  Joseph  Knight,  to  be  his  trustee;  and  in 
consequence  of  the  order,  indentures,  dated  the  6th  and  7th  of  February  1839,  were 
made  and  executed,  by  and  between  the  persons  named  in  the  order  of  the  first  part, 
the  Plaintiff  Knight  of  the  second  part,  and  Lautour  of  the  third  part ;  and  thereby 
Lautour's  alleged  share  of  the  property  and  effects  of  the  partnership  were  conveyed 
and  assigned  to  the  Plaintiff  Knight,  in  trust  for  Lautour,  for  the  purposes  therein 
mentioned. 

These  deeds  were  almost  immediately  followed  by  the  demand  of  Lautour  to 
have,  what  he  called,  his  share  or  the  value  of  his  share  of  the  partnership,  and  that 
demand  being  resisted,  he  filed  his  original  bill  in  this  cause  on  the  22d  of  March 
1839.  The  object  is  to  set  aride  the  cbeds  of  the  4th  of  August  1829  and  the  2d 
Maj  1836,  do  the  ground  that  they  were  obtained  by  direct  fraud,  and  for  inadequate 
Gonsiderationa  It  is  alleged  in  the  bill,  that  the  Plaintiff  was  a  person  wholly 
unacquainted  with  business,  that  he  did  indeed  procure  a  supply  of  horses  and  other 
stock  for  the  concem,  but  except  as  to  that  supply,  he  took  no  part  in  the  manage- 
ment of  the  undertaking,  that  he  was  entirely  ignorant  of  the  trausactionB  and 
business  of  the  partnership,  and  having  fallen  into  pecuniary  embarrassments,  the 
Defendants,  his  partners,  formed  a  scheme  to  exclude  him  from  what  they  knew  to 
be  a  very  valuable  concern,  and  obtain  [344]  from  him  a  transfer  of  his  interest 
tiierein  at  an  inadequate  price :  and  that,  for  this  purpose,  they  designedly  kept  him 
in  ignwanoe  of  the  true  value  which  was  known  to  tiiem,  ainj  then  wilfully  and 
intentionaUy  took  a  fraudulent  advantage  of  that  igncronoe  and  of  his  dutress,  and 
by  pressure  0(nnpelled  him  to  execute  the  deeds  which  are  now  sought  to  be  set  aside. 

Ifow  it  is  satisfactorily  made  out,  that  the  Phiintiff,  although  he  might  be 
improvident,  was  not  a  person  wholly  unacquainted  with  business  or  unmindful  of 
his  own  interest.  It  is  not  true  that  be  never  interfered  in  the  management,  except 
in  procuring  a  supply  of  h<nse8,  and  stock ;  on  the  contraiy,  it  appears,  that  up  to 
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the  4tb  August  1839,  he  took  an  active  part  in  the  concern,  had  aa  good  means  of 
being  and  probably  was,  as  fully  acquainted  with  the  tnosactions  and  business  of  the 
partnership  as  any  of  the  other  partners,  and  nothing  was  ooneealed  from  him.  All 
the  partners  were  in  more  or  less  difficulty  and  embarrassment ;  th^  were  ragsged 
in  a  Bpecoladon  which,  to  say  the  least  of  it,  was  very  hazardous,  their  ezpenaes  wen 
greater  than  they  had  contemplated  or  were  prepared  for.  It  was  impoesiUe  to 
ascertain  the  true  value  of  the  oonoem.  Tbey  were  obliged  to  depend  on  agentii 
whose  accounts  were  not  strictly  to  be  relied  on,  were  flattering  when  adTances  were 
required,  and  the  contrary  when  want  of  return  and  profit  was  to  be  excused.  All 
the  partners  were  more  or  less  at  a  loss  what  to  do  or  whom  to  blame,  but  in  respect 
of  knowledge,  they  were  on  equal  terms  at  least ;  though,  if  I  were  at  liberty  to 
conjecture,  there  might  be  some  reason  for  supposing,  that  the  Plaintiff  Lautour,  by 
separate  correspondence  and  his  own  speculations,  procured  some  information  or 
experience  more  than  the  others  possessed.  On  the  other  hand,  it  does  appear,  that 
the  Plaintiff  Lautour  became  [d46]  considerably  enlbarrassed  in  his  circumstances, 
being  enflsged  or  planning  engagements  in  other  speculations.  It  may  be  true,  that 
his  oontnbutions  to  this  concern  added  to  his  embarrassments,  and  mode  his  other 
speculations  more  difficult;  bat  it  does  not  appear  that  his  co-partaen  had  any 
concern  with  his  embarrassments,  or  were  even  ac<}uainted  with  tiiem,  till  a  late 
period  of  these  transactions,  any  otherwise  than  as  his  difficulties  mi^t  be  inferred 
irom  his  hilure  to  pay  the  contributions  which  were  due  from  him.  The  mere  non- 
paprment  of  the  contributions,  which  he  was  called  upon  to  pay,  was,  of  itself,  very 
injurious  to  his  partners;  but,  accompanied,  as  it  was,  by  the  knowledge  that  the 
Plaintiff  was  engaged  in  other  speculations  necessarily  expensive  and  hazardous,  and 
also  competing  with  the  business  of  the  partnership,  and  that  he  intended  to  go  out 
to  Van  Diemen's  Land,  a  state  of  things  arose,  which  made  it  very  important  to  the 
other  members  of  the  partnership,  not  only  to  obtain  security  for  what  was  or  might 
become  due  from  the  Pluntifl^  but  to  oontrol  him  and  {Hwrent  his  interference 
in  the  management  of  the  <»ncem. 

I  am  of  opinion  that  the  Plaintiffs  have  wholly  failed  in  their  attempt  to  impeach 
the  deed  of  the  4th  of  August  1829.  It  is  probable,  that  when  that  deed  was  executed, 
the  other  partners  would  have  been  ghut  to  get  rid  of  the  Plaintiff  altogether,  but 
anoh  does  not  appear  to  have  been  the  object  of  the  deed,  which,  as  I  have  stated, 
was  twofold,  first  to  obtain  security,  and  secondly,  to  prevent  the  Plaintiff's  inter- 
ference, whilst  he  continued  indebtm.  By  paying  the  debt  he  might  have  been  freed 
from  the  control  which  was  imposed  on  bim ;  he  obtained  the  forbeannce  which  the 
deed  gave  him  by  submitting  to  the  terms ;  and  it  does  not  appear  to  me,  that  it  was 
unreasonable  to  require  [346]  those  terms,  or  that  any  advantage  was  taken  of  the 
Plaintiff  to  obtain  them.  After  the  execution  of  the  deed,  the  Plaintiff  did  not 
interfere,  and  though  his  debt  remained  or  was  increasing,  calls  for  contributions 
were  not  made  upon  him,  and  no  longer  added  to  his  embarrassments,  which,  however, 
aeem  to  have  pressed  mOTe  and  more  heavily  npon  bim.  His  co-partners  had  nothing 
to  do  with  them,  and  did  not  r^use  to  give  him  any  information  he  asked  for 
respecting  the  concern,  as  appears  by  the  answer  made  to  his  enquiries  in  July  1830. 

It  seems  nnneceasaiy  to  comment  at  any  length  on  the  oorrespondence,  whidi 
affords  the  best  information  we  have  respecting  the  state  and  prospects  of  the  ooncem 
between  August  1829  and  December  183L  I  think  that  nothing  had  occurred  to 
make  reasonable  men  consider  the  prospect  much,  if  at  all,  better  than  it  was  in 
August  1829.  The  partnership  necessarily  suffered  great  inconvenience  from  the 
situation  and  circumstances  of  Lautour.  The  real  value  of  his  interrat,  or  the  amount 
of  what  might  be  due  to  or  from  him  on  a  final  winding  up  of  the  concern  oould,  of 
course,  be  ascertained  accurately  only  by  winding  up  and  sale ;  but  taking  the 
accounts  as  they  were  kept  on  behalf  of  all  and  as  they  were  binding  on  all  unless 
errors  conid  be  proved,  it  seemed  in  the  year  1831  very  iHX>bable,  at  least,  that  if  the 
whole  property  bad  been  sold  and  the  oonoem  wound  up  ami  settled,  nothing  would 
have  been  found  ooming  to  Lautour.  After  tiie  year  1830, 1  do  not  find  that  any 
attempt  was  made  by  uie  other  partners  to  obtain  Lautour's  share  by  any  direct 
assignment  from  him,  till,  in  consequence  of  the  treaties  entered  into  on  whalf  of 
Gale  &  Son,  and  of  the  Plaintiff^  the  agreement  of  December  1831  was  entered  inta 
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I  think  that  the  Plaintiff  was  bonnd  by  the  acta  of  [847]  Nind  &  Gotterill,  who,  if 
not  then  his  solicitors,  were  certainly  employed  or  authorised  by  him  to  act  as  his 
agents,  for  the  parposes  of  the  arrangement  then  contemplated.  It  seems  extra- 
wdinary  that  the  Pminti^  after  having  aoquieaeed  at  tiie  time  and  having  so  <rften 
afterwards  sought  the  benefit  oE  that  agreement,  should  now  tiiink  himself  at  liberty 
to  disclaim  the  authority  of  Nind  &  Cotterill,  and  to  insist,  that  Ute  arrangement  of 
which  he  claimed  the  Mnefit  was  not  binding  upon  him.  If  the  Plaintiff  had  been 
(as  he  hoped  to  be)  in  a  situation  to  perform  that  agreement  immediately  after  it  was 
entered  into,  there  is  nothing  to  shew  or  make  it  probable,  that  he  would  not  have 
done  so  without  hesitation.  That  the  ^reement  was  not  then  completed  was  probably 
rather  his  misfortune  than  his  fault.  The  other  parties  to  the  agreement  were  in  no 
respect  the  cause  of  the  delay ;  they  were  great  sufferers  by  it.  I  think  that  the 
agreement  was  a  valid  agreement,  and  that  this  Court  would  not  hare  permitted 
Lautour  to  act  in  violation  of  it. 

But  the  draft  of  the  deed  by  which  it  wbm  intended  to  be  completed  was  not 
finally  settled  in  December  1831,  the  order  for  a  supersedeas  not  being  then  obtained. 
The  Plaintiff  was  not  in  a  position  to  complete  the  agreement  even  in  April  1836, 
and  at  his  request  and  for  his  relief,  in  the  circumstances  of  distress  in  which  he 
represented  himself  to  be,  the  deed  of  the  2d  of  May  1836  was  executed.  It  was 
prepared  upon  the  plan  of  the  draft  which  was  sent  to  Nind  &  Cotterill  in 
December  1831,  not  upon  any  request  or  suggestion  of  claim  of  the  Defendants,  but 
at  the  special  and  urgent  request  of  the  Plaintiff  himself.  It  is  alleged  for  the 
Defendants,  that  information  was  offered  to  the  Plaintiff  ivhioh  he  declined  to  receive, 
saying  that  he  knew  all  about  it,  [348]  and  only  wanted  to  be  free  of  the  concern. 
This  18  stated  in  the  answer,  and  said  to  be  so  in  the  evidence  of  Ferrers,  which  was 
not  read ;  and  as  I  cannot  say,  that  in  strictness,  the  statement  in  the  answer  is  so 
necessarily  connected  with  passages  read  by  the  Plaintiff,  as  to  entitle  the 
Defendants  to  read  it  on  their  behalf,  the  allegation  to  which  I  have  referred  is  not 

fwed ;  but  it  is  not  inconsistent  with  the  rest  of  the  case,  and  independently  of  i^ 
think  there  is  sufficient  to  shew,  that  information  was  not  wilfully  and  ^udulently 
concealed  from  the  Plaintiff. 

I  am  of  opinion,  that  the  Plaintiff  well  knew  what  he  was  about,  and  was  not 
induced  to  execute  the  deed  by  any  misrepresentation  and  concealment  whatover,  and 
though  (having  regard  to  his  whole  conduct),  it  is  extremely  probable  that  his 
pecuniary  distress  was,  in  his  own  mind,  his  motive,  perhaps  his  only  motive  for 
executing  the  deed,  I  am  of  opinion,  that  his  distress  was  in  no  way  resorted  to  or 
employed  by  the  other  parties,  for  the  purpose  of  compelling  him  to  submit  to  a 
scheme  of  theirs ;  and  that  his  distress  at  the  time  was  not  their  motive,  I  will  not 
say  for  asking  him  to  execute  the  deed,  but  for  consentine  to  comply  with  his  request 
that  it  shouB  be  executed.  His  distress  may,  indeed,  have  been  their  motive  for 
paying  the  money  before  the  st^fmedeas  was  obtained.  More  than  four  years  had 
eUpsed  since  he  had  entered  into  the  agreement  of  1831.  He  had  thought  ci  it,  and 
referred  to  it,  again  and  again,  as  valid,  and  in  1836  he  desired  an  end  to  be  put  to 
the  long  delay  in  completing  it.  He  now  says,  that  he  impeached  the  deeds  as  soon 
as  he  could,  that  the  commission  is  not  yet  superseded,  but  the  assignment  by  order 
of  the  Court  being  made  in  February  1839,  the  bill  was  filed  in  the  following  month 
of  March ;  upon  which,  it  may  be  observed,  that  [349]  if  the  Plaintiff  conceived 
himself  to  be  the  victim  of  undue  pressure  by  the  Defendants,  and  to  be  defrauded 
by  the  agreement  of  1831  and  the  deed  of  1836,  and  if  he  received  the  money,  then 
and  idways  intending  to  impeach  the  instrumente  as  soon  as  be  was  able,  he  is,  by 
his  own  conduct  towards  his  partners,  placed  in  a  situation  of  some  difficulty  and 
suspicion.  ' 

A  man  who  is  in  distress  may  nevertheless  contract,  and  i^  being  in  distress,  he 
procures  others  to  consent  to  an  agreement,  which  he  would  not  himself  hare 
requested  or  consented  to  if  he  had  not  been  in  distress,  and  afterwards  successfully 
urges  and  obtains  the  performance  of  that  agreement,  uid  then  acquiesces  for  a 
len^h  of  time  in  the  performance,  without  any  notice  of  dissatisfaction  or  complaint, 
he  IS  not  entitled  to  set  aside  the  transaction  on  the  mere  ground  of  his  poverty  or 
distress,  in  the  absence  of  any  deception  or  fraud  proved  to  have  been  practised  upon 
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him,  and  his  own  oonduct  does  not  appear  to  me  to  be  free  from  the  impatation  oi 
fraud. 

But  it  is  further  sud,  that  even  if  it  should  appear  that  no  fraud  was  practiBed  or 
intended,  yet  still,  considering  the  deed  of  August  1829  as  a  deed  by  which 
Marjonbanks  &  Ferrers  became  trustees  for  the  Plaintiff,  considering  tJbat  Uiat 
deed  took  from  the  Plaintiff  his  right  of  interfering,  and  that,  in  fact,  ne  did  not 
interfere  in  the  business,  but  was  personally  ignorant  of  the  particulars  and  details 
of  the  accounts  and  raluations,  which  were  then  known  to  die  oUier  parties,  it  was 
the  duty  of  the  Defendants  to  protect  the  Plaintiff,  aoA  to  refuse  to  accept  his 
ezeoation  oi  the  deed  of  1836,  without  lati^ii^  UieroselTe^  and  bein^  now  aUe  to 
prove  to  and  satisfy  Cour^  that  the  PlaintiC^t  die  time  of  ezecatmg  the  deed, 
had  [360]  befwe  him  all  the  infocmation  which  it  was  propw  for  him  to  poosess  and 
in  the  power  of  the  Defendants  to  give  with  a  view  to  a  due  oonsideratioa  of  his 
interest. 

The  Plaintiffs  have  produced  evidence,  and  a  correspoodeooe  and  docamente  of 
very  great  length,  and  the  discussion  of  which  occumed  much  time,  for  the  purpose 
of  proving  that  in  August  1829  and  May  1836  the  Defendants  had  very  important 
knowledge  and  information  which  the  Phintiff  Lautour  had  not,  and  from  which,  if 
produced  to  him,  he  would  have  known,  as  he  alleges  the  fact  to  be,  that  his  interest 
was  of  much  greater  value  than  it  was  represented  to  be.  I  think  the  question 
is  to  be  considered  only  with  reference  to  what  took  place  after  the  4th  of  August 
1829,  before  which  time,  the  Plaintiff  had  at  least  as  much  infonnation  as  any  d  the 
odier  parties;  but  having  read  the  evidence  and  correspondence,  I  am  of  c^nirai, 
that  the  PlaintiA  hare  not  proved  that  the  Plaintiff  Lautour's  intereet  was  of  any 
greater  value  t^ian  it  was  refffesented  to  be,  and  that  during  the  whole  time,  nothing 
took  place  to  induce  reasonable  and  prudent  men  to  consider  the  concern  to  hem 
greater  value  than  it  was  represented  to  be.  The  concern  had  not  become  profitable, 
nor  was  there  any  sufficient  reason  to  believe,  that  a  sale  (if  it  could  have  been 
effected)  would  have  produced  anything  to  Colonel  Lautour  in  respect  of  his  ahare. 

It  is  true,  that  in  one  sense  you  cannot  ascertun  the'  correct  and  accurate  value  of 
the  share  of  one  partner  in  a  joint  concern  without  converting  tiie  property  of  the 
concern  into  money,  ascertaining  the  surplus  (if  any),  after  satauying  all  uie  demands 
of  other  persons,  and  after  taking  the  accounts  between  the  concern  and  each  partner, 
finding  the  balance  due  to  each  partner  [361]  severally.  But  it  is  lawful  fat  parbms 
to  deal  with  each  other  in  quite  a  different  way,  if  tiiay  think  proper.  Thev  may 
lawfully  rely  on  the  stocktaldngs,  valuations,  uid  aoeounts  which  appear  in  die  books, 
and  the  accounts  kept  in  the  manner  known  to  or  acquiesced  in  by  the  partners. 
The  stodctakings  and  valuations  will  be  more  or  less  accurate,  according  to  the  nature 
of  the  business  and  the  property  employed  or  engaged  in  the  concern.  It  would  in 
many  cases  be  absurd  to  expect  perfect  accuracy,  or  to  conclude  that  a  transaction 
between  parties  founded  on  statements  appearing  on  the  valuations  and  aoeounts 
stated  in  the  books,  could  be  set  aside  on  we  ground  of  some  subsequent  discovery 
of  unintentional  inaoouraey.  When  a  question  arises,  yon  must  in  each  case  look  to 
the  circumstances. 

Now,  in  this  case,  the  transactions  upon  which  value  and  profit  and  low  depended 
took  place  in  Van  Diemen's  Land;  none  of  the  pu^es  could  have  any  personal 
knowledge  of  them ;  they  were  obliged  to  rely  on  tne  reports  of  agents ;  the  reports 
spoke  at  the  time  when  t&ey  were  made,  and  were  reodved  several  months  subse- 
quently. The  future  prospects  of  the  concern  were  or  might  be  affected  seriously  by 
occurrences  taking  place  between  the  date  and  the  receipt  of  any  report  What  was 
most  certain  in  the  view  which  the  partners  had  to  take  of  the  transactions  was,  that 
new  and  unexpected  demands  for  advances  were  continually  made,  and  the  hopes  of 
remittances  continually  disappointed  or  deferred.  I  think  that  these  parties,  situated 
as  they  were,  might  fairly  and  honestly  deal  with  each  other  with  respect  to  the  share 
of  anyone,  notwithstanding  the  ignorance  in  which  they  all  were  as  to  the  exact  value. 
After  all  inquiry  whioh  oan  be  made  with  respect  to  matters  of  this  kind,  the 
question  of  value  becomes  comparatively  immaterial,  if  there  was  no  deception,  no 
[362]  misrepresentation  or  fraud,  no  unfair  concealment  The  Pluntiff  Lautour 
perfectly  knew  the  nature  of  the  property,  business  and  transactions,  the  nature  <rf 
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the  valuationi  and  accounts  which  were  sent  from  Van  Diemen's  Land,  and  the 
prospects  of  success  which  were  held  out  before  August  1839.  And  notwithsUndioe 
the  nuetaations  which  took  pUce  ia  the  prospects  of  the  ooooom,  and  the  occasional 
hopes  which  were  held  out,  I  am  persuaaed,  on  a  oonsiderataon  cl  the  whole  dToum- 
atances,  inolttding  some  pand  evidenoe  as  to  value,  which  I  cannot  say  I  think  very 
important,  that  prior  to  the  month  oi  May  1836  nothing  took  place  which  was 
material  in  the  consideration  of  the  Plaintiff's  position  with  respect  to  the  concern,  or 
to  nuike  it  the  duty  of  the  Defendants  to  refuse  to  deal  with  the  Plaintiff  in  respect 
of  his  share  when  he  earnestly  requested  it,  unless  he  first  consented  to  make  a  full 
examination  of  the  reports  of  the  valuations,  and  the  accounts  subsequent  to  the  time 
when  he  ceased  to  interfere,  pursuant  to  his  covenants  in  August  1829. 

Under  the  deed  of  that  date,  Manoribanks  &  Ferrers  were  trustees  for  the 
Plaintiff's  partners  in  the  firm,  for  the  debts  due  md  to  become  due  from  him  to  them, 
and  they  were  trustees  for  the  Plaintiff  of  any  surplus.  The  Plaintiff  was  at  liberty 
(if  he  had  been  able)  at  any  time,  to  make  MMjoribanka  &  Ferrers  trustees  for 
himself  alone  by  paying  the  debt.  From  circumstances  not  in  any  way  arising  from 
his  partners,  he  was  not  able  to  do  that;  but  not  doing  it^  he  was  nevei^eless 
entiued,  at  any  time,  to  call  for  an  acoounl^  and  he  did  so  when  he  desired  to  have  it. 
If  in  December  1831  his  partners  bad  said,  "you  have  not  seen  the  reports  and 
accounts  since  August  1829,  we  hold  a  security  which  is  in  the  nature  of  a  trust,  and 
whatever  maj^  be  the  pressure  upon  you  which  induces  you  to  [363]  desire  to  settle 
with  us  at  this  time,  we  will  not  do  so,  without  your  first  making  a  full  investigation 
of  the  accounts,  or  without  bringing  the  whole  concern  to  market,  and  from  the  sale 
and  the  accounts  to  be  thereupon  taken,  ascertaining  one  way  or  the  other  what  is 
the  full  sum  due  from  yon  to  us  or  from  us  to  you,"  or  if,  after  the  agreement  of 
December  1831  and  his  subsequent  demands  to  have  the  agreement  completed  and 
his  admission  that  the  sum  agreed  to  be  given  to  him  was  payable  to  Mesm.  G«Ie, 
the  like  language  had  been  held  to  him,  he  would,  I  think,  have  been  justly  surprised, 
and  have  toou^ht  himself  aggrieved.  He  would  probably  have  attributed  their 
conduct  to  a  desire  to  retain  the  money  which  belonged  to  him,  or  to  Gale  Ss  Son,  in 
their  own  hands. 

Considering  the  position  in  which  the  Plaintiff  was,  I  think  it  is  to  be  regretted 
that  the  Defendants  did  not  require  him  to  look  into  the  accounts  himself,  or  employ 
somebody  else  to  do  so  for  him.  I  believe,  indeed,  the  Plaintiff  would  have  resisted 
any  such  proposal,  and  I  think  that  the  Defendants  would  not  have  had  a  right  to 
insist  upon  it  against  his  will  and  their  own  agreement.  On  the  other  hand,  it  is 
perfootly  clear,  that  the  Plaintiff  was  entitled  to  have  the  accounts  fully  examined, 
and  to  see  all  the  documents  from  which  the  real  nature  of  his  share  and  interest 
might  be  ascertained :  but  as  to  this,  I  believe,  that  if  the  investigation  had  been 
asked  for,  it  would  hare  been  afforded  without  any  difficulty.  In  these  voluminous 
proceedings,  there  is  no  evidenoe  or  indication  of  any  desire  to  oonoeal  anvdiing,  ot 
to  refuse  to  give  the  Plaintiff'  any  account  or  oqtlanation.  I  think  that  uie  clauses 
in  the  deed  of  August  1829  had  not  for  their  object  to  keep  the  Plaintiff  in 
ignorance,  but  to  [364]  prevent  his  interference  in  the  management  of  the  business, 
in  a  manner  whioh  they  had  reason  to  apprehend. 

On  an  attentive  and  laborious  consideration  of  the  whole  of  this  long  and 
intricate  case,  I  am  of  opinion,  that  the  Plaintiifs  could  entitle  themselves  to  the 
relief  prayed  by  the  bill,  only  by  distinctly  proving  that  a  fraud  had  been  practised 
on  Colonel  Lautour  by  his  co-partners  or  by  Marjoribanks  &  Ferrers ;  and  although 
there  are  some  thin^  whioh,  considering  the  circumstances  of  the  person  with  whom 
they  had  to  deal,  might  perhaps  have  been  prudently  done  otherwise,  I  am  of  opinion, 
that  the  Plaintiff  has  not  proved  that  his  interest  m  the  concern  was  of  more'  value 
than  he  received  for  it,  and  I  am  satisfied,  not  only  that  there  was  no  direct  fraud 
wilfully  practised  upon  him,  bat  no  sueh  conduct  pursued  towards  him,  as,  in  the 
consideration  of  a  Court  of  Equity,  ought  to  be  deemed  fraudulent,  or  ctf  a  nature  to 
render  invalid  the  transactions  which  are  complained  of :  and,  Iot  these  reasons,  I 
think  the  bill  must  be  dismissed  with  costs. 

Nan. — On  appeal  to  the  L.  0.  the  dedeitm  was  affinned  26th  of  November  1849. 
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[366]  Peaoogx  «.  PB^rsoN.  Memh  13,  U,  Nov,  4, 1848. 

[S.  C.  18  L.  J.  Ch.  67.] 

Where  the  vendor  of  land  in  lots  for  the  purpon  of  buildings^  aocompanies  hit 
description,  particulars,  and  conditions  of  sale,  with  a  map  delineating  the  intended 

divisions  of  the  property  hy  new  roads,  he  must  be  understood  to  hoB  out  expectsr 
tions  that  the  lots  will  be  so  divided,  and  it  would  not  be  competent  to  him  to 
divide  the  land  in  a  different  manner,  so  as  to  attract  an  occupancy  and  population 
entirely  different  from  that  which  would  have  been  produced  by  acting  on  the  plan 
proposed  and  held  out  at  the  sale. 
A  person  not  a  party  to  the  contract  ought  not  to  be  made  party  to  a  suit  for  specific 
performance. 

One  stipulation  in  a  contract  for  purchase  was,  that  the  vendor  should  make  a  certain 
road,  which  it  turned  out  he  could  not  make  without  incurring  a  forfeiture.  Held, 
that  the  purchaser  was  entitled  to  a  decree  for  spedfic  performanoe  with  a  compensar 
tion  for  uie  damage,  if  any,  in  consequence  of  the  road  not  being  formed. 

This  bill  w&s  filed  by  Peacock  against  Penson  and  Hunter,  praying,  as  against 
them,  the  specific  performance  of  an  agreement  entered  into  by  the  Plaintiff  for  the 
purchase  of  Lot  17  of  land,  which,  together  with  other  lots,  was  put  up  to  sale  by 
auction  on  the  16th  of  July  1844. 

Part  of  the  land,  including  Lot  1 7  (being  that  in  question),  belonged  exclusively  to 
Penson ;  but  tbe  other  part  belongod,  in  equity,  exclusively  to  Hunter,  under  a 
contract  previously  entered  into  between  them ;  aiid  the  l^al  estate  of  die  whole  was 
outstandmg  in  a  mortgagee.  The .  whole  was  sold  together,  and  under  die  same 
conditions  of  sale. 

Conditions  and  particulars  of  sale  had  been  printed  and  circulated,  and  referred 
to  a  map  denoting  the  positions  and  quantities  of  the  several  lots,  and  describing  the 
existing  road  and  certain  proposed  new  roads  intended  to  be  made  on  the  property, 
comprising  all  the  lots.  The  description,  amone  other  things,  stated,  that  about 
twenty-seven  acres  of  ground  "  were  well  adapted  for  building  purpmea,  and  set  out 
with  good  roads,  and  would  afford  fronta^  eligible  for  the  erection  of  genteel 
residences  of  a  superior  description ; "  [366]  and  it  was  stated,  "  that  the  proposed 
plan  by  which  the  lots  were  to  be  sold,  secured  to  each  lot  wide  and  handsome  rosds." 
The  twelfth  condition  of  sale  provided,  "  that  the  vendor  should,  at  bis  own  e^ieose^ 
within  six  calendar  moat^  make  and  plant  with  lime  trees  the  roads  marked  on  the 
plan  as  intended  roads,  and  form' and  gnvel  the  footpatlw,  and  should  be  repaid 
the  purchasers  of  Lots  6  to  17  indusive,  the  enenses  diereof,  in  proportion  to  their 
frontages,  respectively,  to  such  intended  roads. 

By  the  fourteenth  condition  of  sale,  "if  any  mistake  should  be  made  in  the 
description  of  the  premises,  or  any  other  error  whatsoever  should  appear  in  the 
particulars  of  the  estate,  such  mistake  or  error  should  not  annul  the  sale,  but  be  made 
matter  of  compensation  to  be  settled  in  the  usual  way  by  arbitration." 

At  the  sale,  the  Plaintiff  was  the  highest  bidder  for  and  purchaser  of  Lot  17 
belonging  to  Penson,  for  £255,  and  he  signed  an  agreement  to  become  the  purchaser 
of  that  lot  accordingly.  Part  of  the  land  was  leasehold,  and  it  turned  out^  tha/b  by 
the  terms  of  the  lease,  one  of  the  roads  contemplated  could  not  be  made  tluougfa  it, 
as  proposed,  without  incurring  a  forfeiture  of  the  lease.  Under  these  eiroumstiuicefl, 
a  dispute  arose  between  the  parties  as  to  the  vendor's  obligation  to  m^e  this  new 
road.  The  Plaintiff  required  the  vendor  to  make  it ;  but  the  Defendant  said,  that  he 
could  not  do  so  without  incurring  a  forfeiture.  The  parties  being  unable  to  come  to 
any  arrangement,  this  bill  was  filed  by  the  purchaser  for  a  specific  performance. 

Warde,  who  had  purchased  the  leasehold  pendente  UU,  was  made  party  to  the 
litigation  by  supplemental  bill. 

[367]  The  cause  now  came  on  for  hearing. 
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Mr.  Turner  and  Mr.  Olaue,  for  the  Plaintiff,  contended,  that  he  waa  entitled  to 
the  specific  performance  of  the  whole  contract;  and,  amongst  other  things,  to  a  decree 
for  making  the  road  in  question :  for  it  was  on  the  faith  of  the  condition  as  to  this 
road,  Uiat  the  Plaintiff  had  bec(Hne  purchaser,  and  this  therefore  formed  part  (A  the 
contract  That  if  tiiere  was  any  diflkulty  atisiiig  from  the  terms  of  die  lease  (and 
they  contended  thtsn  was  none),  then  that  the  Plvntiff  was  entitled  to  an  inquiry, 
whether,  by  means  of  an  application  to  the  lessor,  the  vendor  could  m^e  the  road. 
Graham  v.  OUoer  (3  Beavan,  124).  But  if  it  should  turn  out  impossible  to  hare  ^e 
road  formed,  then  that  the  Plaintiff  was  entitled  to  a  specific  performance,  so  far  as 
the  contract  could  be  performed,  with  a  compensation  for  the  rest. 

They  argued  that  Hunter  had  properly  been  made  a  party  to  this  suit ;  for  being 
so  mixed  up  in  the  transaction,  selling  the  property  together  by  the  same  auctioneer, 
using  the  identical  conditions  of  sale,  and  having  in  truth,  an  interest  in  the  roads, 
he  must  be  considered  a  contracting  party, 

Mr.  0.  Anderdon,  and  Mr.  Ooyd,  for  Penscm,  asked  that  the  bill  might  be 
dismissed ;  contending,  1st,  that  die  reference  to  l^e  map  did  not  form  part  of  the 
contract :  that  it  shewed  tiie  general  jdan  of  the  whole,  and  might  be  departed  from 
or  varied  if  found  necessary,  Sdvraber  v.  Orud  (10  Simons,  9) ;  and  that  the  road  in 
queslaon  was  at  a  distance  m>m  Lot  17,  and  did  not  affect  it. 

[358]  2.  That  the  Court  would  not  oblige  the  Defendant  to  make  the  road,  for  it 
would  occasion  a  forfeiture  of  the  lease,  and  that  the  Court  would  not  decree  the 
specific  performance  of  such  a  work  of  construction ;  Fenmings  v,  Humphery  (4  Beav, 
p.  6).  On  this  point  Pembroke  v.  Thorpe  (3  Swan.  437,  note),  Priu  v.  The  Corporation 
of  Penzance  (4  Hare,  506),  and  Storer  v.  Tht  GreoL  H^ettem  BaXhoay  Compaau/  (2  Y.  Ss 
CoU.  (C.  C),  48),  were  cited. 

3.  That  this  was  not  a  case  for  partial  performance  with  a  oompenaation,  Thomas 
V.  Bering  (1  Keen,  729),  and  that  specific  performance  being  discretionary,  the  Court, 
in  cases  of  hardship,  always  left  parties  to  their  remedy  at  law.  Sowdl  v.  Oeorge 
(1  Madd.  p.  9),  fredgu>ood  r.  Adams  (6  Beav,  600X  Btdee  of  Bedford  v.  The  Trtutess 
of  ihe  BritiA  Museum  (2  Myl.  &  K.  552). 

Mr.  Boupell  and  Mr.  Sheffield,  for  Hunter,  contended,  that  the  bill  oiuht  to  be 
dismissed,  as  against  him,  with  costs ;  for  though  the  property  of  the  two  nad  been 
sold  at  tbe  same  auction,  still  the  rights  of  the  parties  were  distinct,  and  Hunter  not 
being  a  p^rty  to  the  contract,  ousht  not  to  have  been  made  a  party  to  the  suit. 

Mr.  Teed  and  Mr.  Rogers,  for  Warde,  admitted  he  was  bound  by  the  equity 
affecting  Penson,  but  argued,  that  the  stipulation  as  to  the  road  was  distributive,  and 
applied  only  to  the  frontage  and  access  to  the  lot  of  each  purchaser  respectively. 
Thus,  by  the  sixth  condition,  all  the  ou^^ngs  were  to  be  deared  by  the  vendor,  and 
that  this  would  not  give  the  purshaser  of  one  lot  a  right  to  inaiBt  on  the  payment  of 
the  outeoings  of  another. 

[359]  Mr.  Turner,  in  reply. 

ThsMasteb  of  thx  Bolls  [Lord  lAngdale].  With  respect  to  the  case  as  against 
Hunter,  I  can  dispoee  of  it  now ;  but  as  to  the  others,  it  is  necessary  that  I  would 
look  further  into  tne  matter  to  see  what  will  be  the  proper  decree  to  make. 

As  agunst  Hunter,  this  is  a  bill  for  ^e  specific  penormanee  <A  an  agreement  to 
which  he  ia  no  party.  It  has  been  argued,  that  he  has  such  an  interest  in  the  purchase- 
money,  and  must  have  such  an  obligation  to  perform  the  contract  that  ^e  was 
properly  made  a  party  to  this  suit.  I  cannot  agree  with  that  argument ;  I  think  he 
was  not  properly  made  a  party,  and  the  bill  must  be  dismissed  as  Maiust  him  with 
costs.  (See  Tashr  v.  Small,  3  MyL  &  Or.  63;  fFbod  v.  mUe,  4  Myl  &  Or.  460; 
Person  V.  Long,  D  Beavan,  186.) 

The  other  parts  require  some  consideration.  It  is  an  agreement  for  the  sale  of  a 
very  small  lot  of  land,  sold  by  auction  with  several  other  lots,  and  the  conditions 
state,  "  that  the  land  is  set  out  with  good  roads,  and  would  afford  fronts^  eligible 
for  the  erection  of  genteel  residuiees  of  a  superior  desoription,"  and  "  that  the 
proposed  plan  by  which  the  lots  will  be  sold,  secures  to  each  lot  iride  and  handsome 
roads."  I  cannot  doubt  that  this  representation  would  be  sufficient  to  induce  persons 
to  buy,  on  the  notion  that  t^ey  would  be  surrounded  by  respectable  villas,  and  a 
deviatifHi  from  this  plan  might  Iwd  to  quite  a  different  result.   1  believe  that  persons 
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desirous  of  purchaiiae  land  for  building  purposes,  are  most  amdoua  to  know  whether 


[B60]  It  has  been  argued,  that  if  approaches  are  afforded  to  each  house,  that  is 
all  that  eould  be  requirm,  and  further,  that  the  vendors  an  merely  answerable  in 
damages ;  Imt  I  cannot  think  the  Plaintiff  has  no  interest  in  .tike  sereral  roads 
proposed  to  be  made,  although  there  may  be  great  difficulty  in  asoertaining  the  value 

of  such  interest. 

The  question  is,  whether  he  has  been  induced  to  purchase  the  land,  in  part  at 
least,  by  the  representation  that  by  the  plans  means  were  afforded  of  oolleotiDg  a 


expectations  that  the  land  would  be  so  laid  out  as  to  be  ooeupied  by  petKMU  having 
"genteel  residences  of  a  superior  description." 

I  think  that  the  not  unreasonable  demand,  which  the  Plaintiff  made  before  the 
suit,  for  a  compensation,  ought  not  to  deprive  him  of  his  equitable  lij^t,  and  I  con- 
sider him  entitled  to  a  decree  for  specific  performance  to  the  extent  to  which  it  can  be 
performed,  if  he  is  willing  to  take  it  with  an  abatement. 
I  will  take  time  to  consider  what  decree  ought  to  be  made. 

Nov.  4.  The  Masftkr  of  thk  Solia  [Lord  Langdale].  The  dispute  between  the 
parties  has  not  arisen  upon  any  (Question  as  to  the  title  of  the  vendor,  but  upon  his 
obligation  to  make  a  new  road,  being  one  of  those  delineated  as  such  upon  the  map 
referred  to  in  the  conditions  and  particulars  of  sale.  The  Pluntiff  requires  him  to 
make  it ;  the  vendor  says,  that  he  cannot  make  it  without  incurring  a  forfeiture  of  a 
piece  of  leasehold  land  through  which  it  must  pass,  and  moreover,  that  it  [361]  is 
a  rend  in  which,  notwithstanding  its  delineation  on  the  plan,  the  Plaintiff  has  no 
interest  whatever. 

On  looking  at  the  map,  it  is  difficult  for  me  to  consider  that  the  owner  of  Lot  17 
has,  or  can  have  much,  if  any,  interest  in  the  proposed  new  road  in  question.  But 
he  claims  his  right  under  the  contract^  and  alleges,  what  may  be  true^  that  the  fop 
nutdon  of  such  a  road  as  he  ia  entitled  to  and  desires  to  hare,  may  have  a  material 
effect  upon  the  character  of  the  houses  to  be  built  upon  the  hud  oomwised  in  the 
other  lots,  and  of  the  persons  who  may  occupy  them ;  and  I  cannot  say  &aA  he  ought 
to  be  treated,  in  this  Court,  as  a  person  having  no  interest  in  the  subject  of  nis 
demand.  The  questions  are — 1.  Whether  the  formation  of  the  roads  delineated 
upon  the  map  is  part  of  the  contract  1  2.  Whether  this  part  of  the  contract  ought, 
under  the  circumstances,  to  be  specifically  performed  under  the  decree  of  this  Courti 
3.  Whether  the  Plaintiff,  if  he  cannot  insist  on  the  formation  of  the  road,  has  a  right 
to  a  conveyance  of  the  lot,  with  compensation  for  that  part  of  the  contract  which  he 
cannot  have  performed  1 

1.  I  think,  that  where  the  vendor  of  land  in  lots  for  the  purpose  of  building 
accompanies  his  description,  particulars,  and  conditions  of  sale,  with  a  map,  delineating 
the  intended  divisions  of  the  property  by  new  roads,  he  must  be  understood  to  hou 
out  expectations  that  the  lots  will  be  so  divided ;  and  it  would  not  be  competent  to 
him  to  divide  the  land  in  a  different  manner,  so  as  to  attract  an  occupancy  uid  popu- 
lation entirely  different  from  that  which  would  have  been  produced  by  acting  on  the 
plan  mroposed  and  held  out  at  the  sale ;  and  I  incline  to  tnink,  that^  in  the  present 
case,  if  no  difficulty  had  arisen,  the  Plaintiff  had  a  right  to  require  that  the  pbm 
should  not  be  deviated  from. 

[362]  But  it  appears  to  me  that  the  vendor  could  not  make  the  road  withont 
incurring  a  risk  of  forfeiture  of  the  piece  of  leasehold  through  which  it  should  pass,  or 
of  being  sued  by  the  lessor ;  and  that  this  is  not  a  case  in  which  the  Defendant  ought 
to  be  called  upon  to  incur  that  risk  ;  Samett  v.  Yeildmg  (2  Sdi.  &  L^,  549). 

I  think  that  the  Haintiff  is  entitled  to  a  spetnfic  performance  of  the  agreement, 
without  any  stipulation  as  to  the  new  road  in  question,  and  if  be  desires  it^  I  will 
refer  it  to  the  Master  to  inquire,  wbat^  if  any,  damage  will  be  sustained  hy  him,  in 
consequence  of  the  road  not  being  formed. 

Compensation  was  offered  before  the  bill  was  filed.  I  have  read  the  proceeding! 
with  great  regret.  The  Plaintiff  seems  to  have  acted  as  his  own  solidtor,  and  with 
less  caution  than  he  probably  would  have  used  in  the  case  of  a  client.   I  dismiss  the 
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(nil  vith  eosts  aguntt  Hunter  aod  Wwrde;  and  aa  ^ainat  Podsod,  whou  eontraot 
^▼e  rise  to  the  qoeatioii,  I  give  no  ooate  np  to  the  hearing.(I) 


Where  the  question  of  partiee  depends  on  the  determination  of  a  question  in  the 
oauee,  the  Conrt  will  not  decide  it  under  the  39th  Oenraal  Order  <n  August  1641, 
but  will  reaerve  it  until  the  hearing. 

This  bill  was  filed  by  the  Plaintiff  on  behalf  of  himself  and  all  other  shareholders 
in  **  The  Oalwayaod  MuUingar  Jonotion  Bailway  Company,"  and  afterwards  '*  The 
Midluid  Great  Western  Bailway  Extension  from  Mullingar  to  Galway."  other  tiian 
the  Defenduits. 

An  Act,  passed  in  1845,  for  making  a  railway  from  Dnblin  to  MoUingar,  and  an 
extension  &om  MuUingar  to  G^way  beiiig  projeeted,  the  Plaintiff  beosme  a  sub- 
scriber thereto,  and  paid  his  deposits. 

The  Plaintiff  alleged  that  the  extension  line  bad  been  abandoned,  and  that  the 
fund  composed  of  the  deposits  oueht  to  have  been  distributed,  the  accounts  taken, 
the  expenses  paid,  and  the  surplus  divided  amongst  the  shareholders. 

The  Defeudants,  the  provisional  directors,  alleged,  that  an  amalgamation  of  the 
two  companies  had  taken  place  between  the  Extension  Bailway  Company  and  the 
Midland  Great  Western  Railway  Company  of  Ireland,  and  had  been  sanctioned  by  a 
meeting  of  subsoribOTS,  held  tiie  18th  of  September  1846. 

The  bilt  oharged,  ''that  the  number  of  shareholders  in  the  said  Extension  Com- 
pany, on  whose  behalf  the  Plaintiff  sues,  is  so  great,  and  the  ridtts  and  liabtHtaes  of 
the  said  shareholders  are  so  subject  to  change  and  fluctuation,  by  death  or  otherwise, 
that  it  would  not  [364]  be  possible,  without  the  greatest  inconvenience,  to  make 
them  parties  to  this  suit,  and  to  attempt  so  to  do  would  render  it  impossible  to  bring 
this  suit  to  a  termination ;  and,  in  fact,  the  Plaintiff  is  ignorant  of  the  names  and 
addresses  of  such  shareholders." 

The  bill  also  charged  "  that  the  interests  of  such  shareholders  are,  so  far  as  regards 
the  relief  soudtit  in  this  sait,  and  the  aooounts  hereinafter  required,  identical  with 
thoee  of  the  Huntiff;  and  none  of  them  have  interests  adverse  to  those  of  the 
Plaintiff^  in  respect  of  the  matters  herein  mentioned,  or  in  respect  of  the  pro^rty  of 
the  said  company,  or  the  swdtua  theretrf ;  and  all  the  shareholders  of  the  said  oom- 

Cy,  other  than  the  said  Defendants,  are  fully  represented  by  the  Plaintiff,  and 
e  a  oommon  interest  in  obtaining  the  relief  hereby  prayed." 
The  Defendants  denied  that  the  interests  of  the  sabecribers  and  diareholdera,  on 
whose  behalf  the  Plaintiff  alleged  himself  to  sue,  were  identieal  with  those  of  the 
Plaintiff;  and,  on  the  contrary,  thev  believed  that  all  the  classes  thereinafter  dis- 
tanguufaed  had  interests  adverse  to  tbose  of  the  Plaintiff  in  respect  of  the  matters  in 
the  bill  mentioned.  And  the  Defendants  denied  that  any  of  the  subscribers  and 
shuvholders  of  the  said  Extension  Bailwai^  Company,  except  such,  if  any,  of  them 
as  concurred  in  the  unjust  claims  of  the  Plaintiff,  were  fully,  or  to  any  extent,  repre- 
sented by  the  Plaintiff,  or  had  a  ocnnmon  interest  in  obtuning  the  reli^  prayed  by 
the  bill,  or  any  part  thereof. 

The  Defendants  said,  they  believed  and  submitted,  that  inasmuch  as  the  Plaintiff 
disputed  the  [Mropriety  CMf  the  payments  made  to  Lewin  Mozl^  and  Thomas  Moss, 
liiesr  interest  in  the  matters  aforesaid  were  adverse  to  [3661  or  distinct  from  those 
of  the  Plaintiff;  and  that,  even  if  the  Plaintiff  were  entitled  to  question  the  validity 


(1)  S^re  V.  Campbell,  1  Myl.  &  Cr.  459 ;  The  Feoffees  of  ffenofs  Hospiiai  v.  Gibson, 
2  Dow,  301 ;  The  North  British  Railway  Company  v.  Tod,  12  01.  &  Fin.  722 ;  Beardmer 
v.  The  London  and  NorihrWestem  Railtoay  Company,  1  Hall  &  Twells,  161,  1  M.  &  Gor. 
112  \  Breynton  v.  The  London  and  NorthrWatem  Badlway  Companjff  2  C.  P.  Coop,  {temp. 
Cot),  108,  and  10  Beav.  246. 


[868]  LxwiB,  on  behalf  &o.  v.  Baldwin.  iVoe.  15, 1648. 
[See  8coU  v.  JSoyd  H^aa^CamdU  C^myxmy,  1676,  1  Q.  E  D.  409.} 
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of  the  aforesaid  amalgamation  of  the  Blrtension  Railway  Company  with  the  HidUod 
Great  Westeni  Railway  Company,  the  same  could  not  be  qaeslaoned  by  soeh  sab> 
scribers  to  or  shareholders  in  the  Extension  Railway  Company  as  were  {xwent  at 
the  meeting  of  the  18th  September  1846,  and  oononrred  in  the  prooeedinn  thereof 
relating  to  the  sune  company  (a  list  of  whose  names  and  reeiiknees,  inclocung  John 
Gumey,  the  only  one  of  such  subscribera  who  was  present,  but  did  not  so  ooncur,  t^e 
Defendants  set  forth).  And  the  Defendants  mbmitted,  that  the  interests  of  such 
eonourring  sufaooribers  or  ehareholden  were  adrerse  to  those  of  the  FlaiDtiC  And 
they  fnruter  submitted,  that  tiie  validity  of  such  amalgamation  could  not  be  ques* 
tioned  by  such  shareholders  as  had  registered  themaelTes  as  shareholders  in  tlie 
lidGdland  Great  Western  Railway  Company  of  Ireland,  a  list  of  whose  names  and 
residences  the  Defendants  had  set  forth ;  but  that  their  interests  were  adverse  to 
those  of  the  Plaintiff.  They  submitted  that  all  the  several  persons  whose  interests 
in  the  matters  aforesaid  were  adverse  to  those  of  the  Plaintiff,  ought  to  be  made 
parties  Defendants  to  this  suit. 

The  cause  was  set  down  upon  this  objection  for  want  of  parties  under  the  39th 
General  Order  of  August  1841  (Ord.  Can.  175). 

Mr.  Roupell  and  Mr.  Goldsmid,  for  the  Defenduits,  in  support  of  ike  objeotioD 
for  want  of  parties. 

Mr.  Turner  and  Mr.  James  Anderson,  con/nk,  ior  the  Phuntaff. 

[366]  Hiehardsm  v.  Xarpea/  (2  Y  &  0.  (C.  C),  507) ;  Apperley  v.  Fage  (1  PhilL 
p.  784) ;  Bichardsm  v.  fftutmgs  (7  Beavan,  301,  323 ;  11  Beavan,  17) ;  Ewms  v.  Stckeg 
(1  Keen,  24);  Lund  v.  BlatuAard  (4  Hare,  9);  Sarveyv,  Bigncid  (6  Beavan,  343); 
Sharp  V.  Day  (1  Phill.  771) ;  Cdlmm  v.  Ea^er*  Counties  RaUwty  Company  (10  Beavan, 
1) ;  Preston  v.  The  Grand  CoUier  Dock  Company  (11  Simons,  327),  were  cited. 

Ths  Masteb  of  ths  Bolls.  If  the  question  of  parties  depends  on  the  deter- 
mination of  a  question  in  the  cause,  I  cannot  decide  it  until  the  hearing.  The 
ai;gument  goes  a  great  deal  on  what  is  to  be  discussed  and  decoded  at  the  hearing. 
It  is  said,  on  the  one  side*  that  there  has  been  an  ama]gamati<ni,  and  on  tiie  other 
side,  that  there  has  been  none.  If  the  question  of  amalgamation  must  be  decided 
b^ore  tiie  question  of  parties,  it  follows^  that  as  the  first  qoesticm  can  <mly  be  decided 
upon  the  merits  at  the  hearina^  I  cannot  now  decade  the  ^neation  of  parties. 

Mr.  Roupell.  The  difficulty  is  that  these  absent  parties  ought  to  be  ptreaen^  and 
argue  the  question  of  am^mmation. 

Thk  Master  of  thk  Rolls  [Lord  Langdale],  That  may  still  be  done,  for  the 
only  penalty  for  not  setting  down  the  objection  is,  that  the  Plaintiff  shall  not,  if  tiie 
objection  be  allowed  at  the  hearing,  be  entitled,  as  of  course,  to  an  cwder  for  liberty 
to  amend  his  bill  by  adding  parties.    (39th  Order  of  August  1841.    Ord.  Can.  175.) 

[367]  In  cases  which  are  easy,  where  the  point  is  short,  and  the  Court  can  deter 
mine  it  without  deciding  the  question  in  tiie  cause,  nothing  can  be  more  omvenient 
than  to  release  the  parties  from  the  embarrassment  and  deuy,  which  an  objeotaon  for 
want  of  ^uties  creates  at  the  hearing. 

The  General  Order  was  made  with  a  view  to  put  a  short  end  to  such  objections, 
and  to  prevent  the  deUy  whieh  oocorred  b^  allowing  objectifxis  for  want  m  parties 
at  the  hearing  of  the  oauae.  Although  this  General  Order  has  been  found  most 
useful  where  there  is  a  short  question,  it  fidls  in  its  object  whrae  the  matters  are 
complicated,  and  where  the  question  depends  on  the  merits  or  on  a  point  to  he 
decided  at  the  hearing.  If  the  objeotion  were  allowed,  there  would  be  nothing  to 
prevent  the  Plaintiff  amending  his  bill,  and  shewing  that  the  perscms  whose  absraoe 
IS  objected  to  are  not  necessary  parties ;  besides  this  a  Plaintiff  may  produce  evidence 
at  the  hearing  shewing  that  the  objection  is  untenable. 

I  think  f  cannot,  in  this  case,  decide,  that  the  Plaintiff  shall  not  go  on  in  the 
absence  of  these  parties.   I  will  reeerve  the  objeetion  until  the  hearing  ofthe  cause. 
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[368]  Buchanan  v.  Hodgson.  (Ex  rdaHeiu.)  Nov.  16,  22,  1848. 

A  Defendant  put  in  a  [^ea  to  a  part  of  tfae  bill  and  answered  the  reinaind«r.  The 
Plaintiff  moved  for  production  before  the  plea  had  been  set  down,  but  the  Court 
directed  the  motion  to  stand  over,  until  the  plea  had  been  aigoed. 

• 

This  was  a  loll  for  an  account;  and  tiie  Ddendant  pleaded  to  the  relief  down  to  a 
certain  time,  and  answered  the  rest 

Mr.  Turner  and  Mr.  Bu^  moved  for  the  production  of  documents  admitted  by 
the  answer  to  be  in  the  Defendant's  possession. 

Mr.  Boupell  and  Mr.  Hargrave,  amirdi,  objected,  that  such  a  motion  could  not 
be  sustained  until  the  validity  of  tfae  plea  had  been  disposed  of. 

Mr.  Turner  distinguished  this  case  from  a  plea  to  the  whole  relief. 

Tfae  following  authorities  were  referred  to : — 

Daniell's  Fr.  659  (2d  ed.),  Wignun  on  Discovery,  26  (2d  ed.),  lAon^Mon  v.  SeOrtf 
(12  Simons,  100),  DameU  v.  ^yny  (1  Vernon,  344),  Himipj^vys  t.  ffwnpArajw 
(3  P.  W.  39B),  Pigot  v.  Stace  (2  Dick,  496). 

Thk  Mastbb  07  THB  BoLLS  [Lord  Langdale]  said  he  would  inquire  aa  to  Ac 
jNWtice.  That  if  the  plea  had  been  to  the  whole  bill,  tiiere  would  have  been  no 
doubt ;  but  here  the  plea  was  to  part  only ;  and  the  question  was,  whether  it  ought 
to  be  disposed  of  before  moving  for  production. 

[369]  Nov.  23.  Thk  Master  of  tbk  Bolls.  I  must  allow  this  motion  to  atand 
over  until  the  ^m.  has  been  set  down  and  argued. 


A  trustee  put  in  a  disclaimer  to  a  bill  of  foreclosure,  and  set  out  a  correspondence  to 
shew  that  he  had  always  refused  to  act.  Held,  that  fae  was  entitled  to  the  whole 
costs,  for  tfae  Plaintiff  might  have  shewn  by  the  bill  that  a  simple  disclaimer  was 
sufficient. 

In  1831  John  Da  vies  mortgaged  some  |»i>perty  to  the  Plaintiffs. 

John  Davies  by  his  will,  devised  the  property  to  his  wife  for  life,  with  remainder 
to  Hooper  and.  Thomas  Davies,  in  trust  to  sell  for  the  benefit  of  his  children  ;  and  be 
appointed  his  wife  and  trustees  executors.    He  died,  but  his  will  was  never  proved. 

The  Plaintiffs  filed  a  bill  of  foreclosure  against  Thomas  Davies  and  others,  which, 
amongst  other  things,  stated,  that  they  had  frequently  applied  to  t^e  Defendants  for 
payment,  or  a  releiue  of  the  equity  of  redemption ;  but  that  tfae  Defendants  had 
refused  to  comply.  The  bill  interrogated  them  as  to  this,  and  asked  them  why  they 
refused. 

Thomas  Davies  put  in  an  ansiror  and  disclaimer,  and  stated  he  had  never 
claimed ;  be  set  ont  a  oorrespcmdence  of  some  lengUi,  which  had  taken  place  prior 
to  the  suit,  to  inducfl  him  to  undertake  tiie  tmata,  anid  which  abewed  that  he  had 
always  refosed  to  act. 

M.  Teed  and  Mr.  Shebbeare,  for  the  Plaintiffs.  Thomas  Davies  ought  to  have  put 
in  a  short  disGhumer,  instead  [ffTO]  of  an  answer  of  seven  brief  sheets.  Having  use- 
lessly inoreaaed  the  e^^nse,  he  ou^ht  merely  to  have  his  costs  of  a  short  diadaimer, 
especially  as  tfae  security  is  insufficient 

Mr.  Speed,  for  Thomas^  Davies.  The  disclaiming  Defendant  is  entitled  to  the 
whole  of  his  costs,  first,  because  the  bill  asks  why  he  refused  to  comply,  and  the 
answer  explains  it;  secondly,  because  the  Defendant  px>perly  shews,  that  the 
Plain  tifls,  when  they  filed  the  bill,  knew  that  fae  had  never  acted  in  the  trusts,  but 
disclaimed  them.  This  course  was  rendered  necessary,  by  the  opnion  that  a  party 
is  not,  in  every  case  of  simple  disclaimer,  entitled  to  his  costs.  ApplAy  v.  Duhs 
(1  Hare,  303),  Qrigg  v.  Siurgis  (C>  Hare,  93),  and  GiOrriel  t.  Siwrgia  (6  Hiu^,  97). 

Thx  Master  of  the  Bolls  [Lord  Langdale].  The  dischuming  Defendant  is 
entitled  to  his  costs,  for  the  Plaintiffs  might,  their  bill,  have  statea  circamstanees, 
Viewing  that  a  simple  disclaimer  would  m  auffioiant. 


[368]  Benbow  v.  Davies.  Nob.  17,  1848. 


860 


BOBINBON  V.  B0BIN80N 


PTI]    BOBENSOM  9.  BOBIMfiON.    Nov.  20,  1848. 


[S.  C.  18  L.  J.  Ch.  73;  12  Jur.  969;  1  De  G.  M.  &  G.  247;  42  E.  K.  547; 
21  L.  J.  Ch.  Ill ;  16  Jar.  256.  See  Bradley  r.  Cariwiigla,  1867,  L.  K  2  C  P.  521 ; 
Fi^  T.  eiUtin,  1869,  38  L.  J.  Ch.  330 ;  Ik  Cordoea  v.  De  Oonbaa,  1879,  4  App; 
Gas.  709 ;  CmendiA  t.  CaemdiA,  1886,  30  Ch.  D.  229 ;  In  re  CkrittmaSy  1865 ; 
30  Ch.  P.  649 ;  /ft  n  Maum^mTe  SdOemMt,  1889,  59  L.  J.  Ql  108;  M'llqiAam 
Y.  Toj/lor  [1895],  1  Ch.  58.] 

An  authority  to  iiiTest  trust  monies  in  Parliamentary  stocks  or  funds,  or  on  real 
securities,  does  not  authorise  an  investment  on  London  Dock  stock,  Road  bonds,  or 
Sewer  bonds. 

When  trust  funds  are  invested  on  several  improper  securities,  the  trustees,  in  account- 
ing are  not  entitled  to  set  off  the  gain  on  one  against  the  loss  on  t^e  other. 

Where  trustees  are  authorised  to  invest  on  either  of  two  kinds  of  securities,  adopt 
neidwr,  they  are  liable  to  be  charged  in  a  manner  most  ben^oial  to  Uie  persona 
entitled,  and  where  they  had  dmie  so  for  the  benefit  gI  a  tenant  for  Hfe  who  todt 
on  himself  the  rasponsilrility :  Held,  1^  the  tmant  for  life  eoakl  not  emoiae  the 
optacm  against  those  in  remainder. 

The  testator,  Matthew  Robinson,  b^  his  will,  gave  and  bequeathed  to  his 
executors  all  the  rest,  r«idue  and  remainder  of  his  personal  estate  and  effects  d 
every  description  whatsoever,  upon  tamt,  with  all  convenient  speed,  to  collect^  get  in, 
and  dispose  thereof,  and  convert  the  same  into  money,  and  place  out  and  invest  the 
clear  net  amount  thereof  or  continue  the  same,  in  or  upon  amiy  of  the  ParUameniary 
stocks  or  funds  of  Great  Britain,  or  on  reed  aeeariiies  m  England,  at  interest ;  and  to  pay 
the  interest  and  dividends  of  the  said  stocks,  funds  and  seourities  unto  his  son 
Augustin  Robinson  for  life,  and  after  his  decease,  upon  trust  for  his  ohildien. 

The  testator  died  in  1837,  possessed,  amonest  other  tlungs,  of  Bank  stock, 
London  Dock  stock,  a  sum  due  upon  the  bond  of  the  trustees  of  tiie  Surrey  and 
Sussex  roads,  which  was  secured  by  a  morteage  or  charge  upon  the  tolls  and  toll- 
houses, and  a  sum  due  on  bond  from  the  (Smmussioners  of  Sewers  of  Surrey  and 
Kent,  by  which  thev  directed  their  "Expenditure  General,"  out  of  any  monies 
coming  to  his  hands,  by  virtue  of  any  rate  under  their  Acts  of  Parliament,  to  pay  the 
amount  and  interest.  By  the  Act^  the  money  was  chained  upon  and  payable  out  of 
the  rates  and  assessments  levied  thereunder. 

[372]  These  investments  had  not  been  realised  in  the  time  after  the  testator's 
death,  and  the  tenant  for  life  had  been  permitted  to  receive  the  income.  It  appeared, 
that  by  the  non-oonversion,  a  loss  has  been  sustained  on  the  Bank  stock  and  Sewer 
bonds ;  but  a  considerable  gain  had  accrued  on  tibe  London  Dock  stock. 

A  suit  having  been  instituted,  the  tenant  for  life  took  on  himself  all  tiie  liabilities 
of  tiie  t3*nsteeB.  The  f<^owing  several  questions  arose : — 

1st  Whether,  as  the  testator  empowered  the  trustees  to  oontinne  his  residuary 
estate  "  on  real  securities,"  the  trustees  were  or  not  justified  in  allowing  part  <rf  it  to 
continue  invested  in  London  Dock  stock,  or  in  Road  and  Sewer  bonds. 

2d.  Whether,  as  there  had  been  a  nin  on  one  of  the  securities,  though  a  loss  on 
otfaws,  tiiey  shcnild  not  be  sat  <^  and  the  trustees  held  liaUa  Ux  the  balanoe  id 
loss  only. 

3d.  Whether  the  tenant  for  life  was,  under  the  eiroamstanoes,  to  be  allowed  3  (V 
4  per  cent  on  the  funds  in  question. 

Mr.  Turner  and  Mr.  Dickinson,  for  the  Plaintiffs,  u-gued,  first,  that  the  baids 
oo^t  to  have  been  eonverted,  far  Uiey  were  not  "rwl  securities'*  within  the 
meaning  of  the  will  Secondly,  that  a  trustee  was  not  entitled  to  set  off  the  gain 
of  one  breach  oi  trust  against  the  loss  of  another,  for  - they  constituted  sepals 
liabilities,  and  Uiat  it  had  been  so  decided  in  Dimes  v.  See^(4  Buss.  196),  and  in 
Ez  parte  Lems  (1  Glyn  &  Jameson,  69).    Thirdly,  that  [37S]  where  an  option  is 

given  to  a  tenstee  to  invest  in  one  of  two  securities,  and  he  does  nntfaer,  Uien,  in  this 
ranch  of  the  Court  at  leasts  the  optim  ot  seleoting  Uie  invesbnent  for  the  puiposs 
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of  cban;ing  a,  trustee,  belonsed  to  the  eatidjae  inuL  WiStta  r.  QirdlaUmi  (6  BeaTan, 
188),  Ames  t.  Farknutm  (7  Beavan,  379).  They  alio  oited  as  to  the  Bank  stook,  MUU 
V.  MiUan  Simons,  601). 

Mr.  Elmaley,  for  the  sunriving  trustees  and  exeoators,  left  the  aigument  to  the 
tenant  for  life. 

Mr.  Dmoe,  for  a  deceased  trustee. 

Mr.  Stinton,  for  a  child  bom  since  the  institatioD  of  the  suit. 

Mr.  Walpole  sod  Mr.  Kent,  for  the  tenant  for  life.  The  Road  and  Sewer  Bonds 
are  "real  seouritaes"  within  the  meaning  of  this  will.  It  has  been  held  that  shares 
in  the  Bath  Navigation,  Eowse  v.  Ch^man,  (4  Yes.  642),  turnpike  tolls,  Kitmp  v. 
ff^ilHams  (Ibid,  430,  note),  and  money  secured  on  county  rates  are  interests  in  iKodt. 
The  toll-houses  are  real  security.  It  is  no  objection  to  say  that  the  security  is  mixed ; 
such  is  the  case  in  a  mortgage  of  freeholds,  where  there  is  a  personal  covenant  to  pay, 
here  the  substantive  security  is  on  the  real  property  by  meuis  of  which  the  rates  are 
seonred ;  and  you  have  power  to  diebttin,  and  may  reoorer  by  ejeelment ;  jDo$  m  dm. 
Bamkt     Booffi  (2  Bos.  &  P.  319). 

2d.  Pftrties  seeking  ^quiu^  must  do  it ;  and  if  they  claim  the  benefit  of  one  invest* 
mont  they  must  set  it  [374]  off  a^nst  die  loss  of  the  other.  Dimes  v.  Stxtt  was  a 
suit  instituted  to  bring  back  the  trust  fund  into  a  proper  security  :  here  it  has  already 
been  done. 

Thirdly.  Assuming  that  this  branch  of  the  Court  is  bound  by  its  decision  in  WatU 
V.  GirdUttme,  and  that  the  cetiui  que  trust  has  the  option,  then  here,  the  tenuit  for  life 
exercises  the  option  in  favour  of  a  real  investment.  If  it  be  said  that  those  in 
remainder  prefer  the  personal  investment,  then,  inasmuch  as  the  option  cannot  be 
exercised,  the  rule  laid  down  in  (he  other  branch  of  the  Ck>urt  in  Skq^herd  v.  Mauls 
(4  Hare,  600),  ought  to  be  adopted,  and  the  property  considered  invested  on  real 
security.  The  tenant  for  life  should  then  be  allowed  interest^  as  on  ui  ordinuy 
mortgage  at  4  per  erat  At  all  events,  it  is  diseretionary  with  the  Court  to  allow  3 
or  4  per  mat ;  and  this  is  a  proper  ease  for  allowing  the  highse  rate,  as  was  done  in 
StOherhmd  t.  Cooke  (1  CoUy.  p.  605),  CdldeeoU  v.  CaideeoU  (I  Y.  &  (X  (C.  C),  737), 
and  Cfibson  v.  Bolt  (7  Yes.  p.  98).  A  trustee  would  be  charged  interest  at  4  per 
cent.,  and  therefore,  the  tenant  for  life  ought  to  be  entitled  to  ui  income  after  the 
same  rate. 

fTaiker  v.  Shore  (19  Yea.  387)  was  also  cited. 

Mr.  Turner,  in  reply,  except  as  to  the  point  on  the  bonds,  respecting  which  he  was 
stopped  by  the  Court. 

The  Master  or  the  Rolls  [Xord  LangdiUel  I  cannot  think  that  the  testator 
intended  b7  this  will  any  such  thmg  as  is  contended  for.  In  the  first  |]3753  plaee^  it 
is  admitted  that  the  bonds  were  not  real  security  alone,  but  a  sort  of  mixed  seouiity. 
The  estate  was  to  be  invested  upon  "  real  security ; "  but  the  bonds  were  no  real 
security  to  the  bmd-hdlder.  The  Commissioners  bave  got  real  property,  but  it  is  not 
because  a  man  derives  his  income  from  real  estate,  that  thanfore  all  his  debts  are  a 
real  security,  which  is  really  tiie  eztMit  of  the  argument.  The  debtor,  or,  in  this 
case,  the  grantor  of  the  bond,  has  an  income  out  of  which  he  is  to  pay  the  interest  of 
the  debt ;  but  it  does  not  therefore  follow  that  the  security  is  a  real  security. 

Then  as  to  the  next  point.  When  a  gentlemui  has  behaved  so  honourably  and 
fairly,  one  feels  a  reluctance  to  apply,  as  against  him,  t^ose  rules  which  the  Court 
must  adopt  in  the  cases  of  trusts  not  duly  carried  into  execution.  Though  he  has 
voluBtaiify  taken  upon  himself  the  brunt  of  this,  still  the  trustees  are  the  persons 
answerable.  The  question  is,  whether,  where  there  are  several  distinct  transactions, 
in  some  of  which  a  loss  has  been  incurred,  for  which  the  trustees  are  chargeable,  and 
on  oAen  there  haa  been  a  {gain,  which  the  trustee  has  no  right  to  claim  for  his  own 
benefit,  the  Court  will  set  off  the  one  against  the  other.  I  could  not  enable  a  trustee 
thus  to  repay  himself  for  the  losses  which  he  has  sustained,  without  giving  him  tiie 
benefit  acquired  from  a  fortunate  but  improper  investment  of  the  trust  fumb.  I  have 
no  authority  to  do  that  that  I  am  aware  of. 

As  to  the  third  point,  some  ambiguity  arises,  in  consequence  of  the  tenant  for  life 
having  taken  upon  himself  the  burthen  of  the  trustees,  and  having  argued  for  them, 
as  if  tiie  case  were  his  own.   In  consequence  oi  the  conflicting  decisions,  there  must 
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be  a  serious  doubt  as  to  vhat  is  to  be  eonsidered  the  role  of  the  Conrt ;  [376]  but 
my  own  opinion  has  not  under^ne  any  change.  I  ^oold  be  very  glad  if  uiere  bad 
been  a  dedsion  which  would  give  the  rule  to  the  whole  Court ;  but  thwe  being  none, 
and  my  ojnnion  remaining  uDaJtered,  I  must  now  act  on  it 

In  this  case  the  trustees  had  authority  to  lay  out  the  funds  in  '*  the  Parliamentary 
stocks  or  funds  of  Great  Britain,  or  on  real  seeorities."  For  a  certain  length  of  time 
they  did  not  do  so,  but  suffared  them  to  remain  on  the  securitiw  in  whidi  tiiay  had 
been  formerly  inveated,  and  which  were  neither  puUie  stooks  nor  real  Mcnrities. 
The  fund  being  now  restored,  what  is  ike  tenant  for  life  to  har^  aa  the  income  w\dA 
would  have  accrued,  if  the  money  had  been  invested  in  tiie  manner  it  ought  to  have 
been  at  the  end  of  one  year  ?  He  asks  interest  at  the  rate  of  £i  per  cent. ;  and  la 
support  of  that  claim,  he  says,  "  the  trustees  might  have  invested  the  residue  on  real 
security :  if  they  had  done  so,  I  might  have  got  £4c  per  cent."  This  is  true.  On  the 
other  hand,  it  is  said,  "no,  you  cannot  have  t^e  option :  you  must,  aoocvding  to  the 
rule  adopted  in  these  cases,  take  that  which  would  have  been  most  for  Uie  benefit  of 
the  eeduis  que  tntst,  which  woidd  have  been  to  invest  it  in  £3  per  cents. ; "  but  then,  it 
is  ingeniously  argued,  "the  choice  of  the  eeshit  que  tnut  is  one  thing,  and  of  the 
tenant  for  life  is  anothw.  If  it  is  to  be  determined  according  to  the  opticMi  of  tiie 
eeatmu  kiai  idtogether,  tdiat  can  never  be  exerdsed,  for  the  tenuit  for  life  is  ona" 
Is  he,  or  rather  are  the  trustees,  who^  for  his  benefit,  have  cmiitted  to  do  that  whidi 
the  will  directed,  now  to  exeroiae  the  option  whioh  they  had  at  the  beginning)  I 
oertainly  think  not. 

I  have  not  been  able  to  comprehend  how  it  is,  that^  when  tanstees,  acting  for  a 
tenant  for  life,  have  departed  [3771  from  the  terms  of  the  tnut,  they  are  entitled  to 
have  it  considered  that  they  have  aone  that  whioh  is  most  for  their  own  benefit,  axtd 
not  that  which  is  most  for  the  benefit  of  their  cestuis  qae  trust.  I  cannot  alter  the 
opinion  I  have  formed  in  these  oases,  that  where  there  has  been  a  neglect  to  do  one 
of  two  things  which  the  will  authorises,  you  are  not  to  be  supposed  to  have  done  that 
which  is  the  least  prejudicial  to  the  trustees  or  to  the  temuit  for  life,  but^  on  the 
contrary,  that  Uiat  view  of  the  matter  oueht  to  be  takw,  which  is  the  moat  bmeficial 
to      persona  entitled  to  the  bniefit  of  t£e  tmst 


[377]  Ward  v.  Wakd.  Dee.  3, 1848. 

A  party  had  a  power  to  appoint  by  will  executed  without  any  partmular  formali^. 
Upon  a  petition  to  obtain  the  fund  out  of  Court :  Held,  that  it  was  not  necessary  to 
produce  the  original  will,  but  that  the  evidence  of  the  probate  was  sufficient. 

The  tenuit  for  life  of  a  fund  in  Court  had  power  to  bequeath  it  by  will ;  but  no 
particular  formalities  were  required.  The  tenant  for  life  appointed  it  accordingly, 
and  the  will  had  been  proved  in  the  Eocleeiastioal  Court  A  petition  having  been 
presented  for  payment  of  the  money  to  the  appointee,  the  probate  only  of  the  will 
was  iHodooed.  It  was  objected  by  the  registw  that  the  will  its^  ouj^t  to  be 
pxxliicedL  and  the  case  was  mentioned  ^;*in. 

Mr.  Elderton,  in  sn|^!t  of  the  petition,  stated  Uie  case,  aad  argued,  tiiat^  as  no 
particular  formality  was  required  for  the  execution  of  the  testamentaiy  power,  the 
Eoolesiastioal  Court  was  the  sole  Judge  of  the  validity  of  the  instrument 

^878]  The  Master  07  the  Boli^  held  that  it  was  not  necessary  to  produce  the 
original  will  in  this  case,  observing  that  the  question  was,  whether  such  a  will  existed 
or  not  t  That  the  Ecclesiastical  Court  was  the  exclusive  Judge  of  that,  and  that  its 
determination,  on  that  point,  properly  appeared  from  the  probate.  (NOTK. — Bona 
V.  FnueiU,  C  K  F.  Moo.  201,  and  1  Yiot  &  26,  s.  10.) 
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[878]  RiOHABDSON  V.  WABa        4, 1848. 

Tte  Matter  wai  ordered  to  settle  a  oonreyanee.  An  infant  was  interested  in  the 
proper^,  bat  was  not  a  necenan'  ^arty  to  the  eonva^anoe.  Held,  that  the  words 
"if  tite  parties  diiagree"  might  be  insnted  in  tiie  order. 

The  Hastw  was  ordered  to  settle  die  eonve^anoe  of  an  estate  in  whioh  an  infant 
was  interested.  The  registrar  hariog  declined  inserting  in  the  dr^t  nunutes  "  if  the 
parties  disagree  "  {Caktii  v.  Godfrey,  2  Beavan,  267), 

Mr.  KeDDion  mentioned  the  subject  to  the  Court.  He  stated  that  the  testator 
had  devised  his  estate  to  trustees,  giving  them  full  powers  to  sell  and  give  receipts 
for  the  purchase-money ;  and  he  argued  that,  as  the  infant  would  not  be  called  on  to 
execute  the  deed,  it  would  not  be  necessary  for  the  Master  to  settle  the  conveyance, 
unless  the  parties  thereto  disagreed. 

Mr.  Bevir,  for  other  parties,  said  it  was  clear  that  the  infant  would  not  be  party 
to  the  deeds. 

Thk  Master  of  Ihx  Rolub  [Lord  Langdale].  I  do  not  anderstand  why  there 
should  be  any  objection  to  inserting  tkno  w<nds,  if  the  infant  is  not  to  be  party  to 
the  deeds,   u  the  deed  were  to  be  executed  fay  t^  infant,  it  would  be  otherwise. 


[879]  Bbown  v.  Lbs.   Dee.  6,  1848. 

^le  Bom  of  13a  8d.  is  still  the  proper  amount  payable  to  dear  a  contempt  on  an 
attadunent  executed. 

The  Defendant,  being  in  contempt  tmon  an  attadiment  for  wuit  of  answer,  filed 
his  answer,  and  tendered  to  tiie  Plaintin's  solicitor  the  sum  of  13s.  Sd.,  as  the  costs 
of  an  attachment  encnted.  This  was  refused,  on  the  ground  d  the  amount  being 
insnffici^nt   For  the  purpose  of  determining  the  question, 

Mr.  Turner  and  Mr.  Elderton  now  moved  to  take  the  answer  off  the  file.  They 
argued  that  the  sum  tendered  was  inadequate,  for  the  costs  really  incurred  were 
between  £2  and  £3.  That  13s.  8d.  was  the  amount  payable  before  the  abolition  of 
the  o£Bce  of  Six  Clerk ;  but,  by  the  General  Orders  then  made  (32d  Order,  Oct.  1842, 
schedules  2  and  6 ;  Ord.  Can.  222,  226),  the  Clerks  of  Eecords  and  Writs  were  allowed 
8a  for  sealing  an  attachmeni,  and  the  solicitor  6b.  8d.  for  preparing  it,  and  that  these 
<^rges  alone  exceeded  the  13s.  6d.  tendered.  Again,  by  the  12^  Order  of  May 
1845  (Ord.  Cm.  333),  a  solitntor  became  entitled  to  the  costs  of  the  exeoation  of 
writs.   They  also  dted  Sagnes  v.  Ball  (6  Beavan,  140^ 

Thi  Master  or  thk  Bolls  fLord  Langdale].  In  all  times,  a  contempt  for  want 
of  uiswer  might  be  clewed  by  filing  the  answer  and  payment  of  13s.  8d.  costs.  (See 
1  Smith's  Pr.  208  <3d  ed.),  1  Hanuon's  Pr.  238  (7tb  ed.).)  Then  come  the  General 
Orders,  prescribing^the  fees  to  be  taken  for  particular  things;  but  nothing  is  said  as 
to  this  matter.  The  Plaintiff's  solicitor  now  demands,  not  the  sum  heretofore 
invariably  paid,  but  something  more. 

I  most  refuse  the  application. 


[380]  MrrcHiLL  v.  £osokxb.  Jim.  19,  Feb.  10,  1849. 
[3.  C.  12  Bear.  44 ;  18  L.  J.  Ch.  294 ;  13  Jar.  797.] 

A  Ull  sought  a  discovery  of  the  returns  made  by  the  Defendant  to  the  GommiaBioners 
of  Plwperty  Tax.  The  object  of  the  Plaintiff  bnng  to  shew  that  the  Defendant 
nnresentea  that  the  profits  of  his  bnsineas  were  leas  thui  what  he  had  stated  to  the 
Plaintiff  who  had  purchased  it   A  demurrer  was  allowed. 

Whether  a  discovery  of  inoome  tax  returns  could,  under  any  (nrcumstances,  be 
omnpelled,  gwre. 
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This  case  came  on  before  a  demurrer  put  in  by  the  Defendant  to  the  Plaintiff's 
■up^emental  bill. 

The  original  bill,  filed  on  the  Ut  February  1848,  stated  an  agreement  entered 
into  by  the  Plaintiff  in  June  1847,  for  the  purchase  of  the  Defendant's  business  or 
practice  as  a  dentist  It  was  allied  that  the  Plaintiff  had  been  induced  to  enter 
into  the  agreement  by  the  false  and  fraudulent  representations  of  the  Defendant^ 
and,  amongst  others,  by  the  false  representation  that  his  |Hactice  was  worth  from 
£1600  to  £2000  per  annum,  and  was  of  the  highest  order.  The  bilt  prayed  that  the 
agreement  might  be  declared  to  be  fraudulent  and  void,  and  for  other  reli^. 

The  supplemental  biU  alleged  that,  in  July  1838,  the  Defendant  made  a  return  to 
the  CommisBioners,  in  the  bill  called  "  The  Commissioners  of  Property  and  Income 
Tax  "  (meaning  Commissioners  acting  under  the  statute  5  <k  6  Vict.  c.  35),  a  return 
of  his  gains  in  his  profession  or  employment  as  a  dentist  for  the  year  1847,  and 
therein  represented  such  gains  to  be  less  than  the  sum  of  £500,  and  made  a  solemn 
declaration  that  such  sum  was  true,  and  thereupon  his  return  was  accepted,  and  he 
was  assessed  accordingly.  The  bill  stated  that  the  D^endant  had  carried  on  tbe 
business,  on  his  own  account,  since  tbe  original  bill  was  filed ;  and  it  prayed  that  the 
Plaintiff  might  have  the  benefit  of  the  matters  therein  stated,  as  if  they  had  been 
stated  in  the  original  [3811  bill  To  the  discovery  prayed  by  this  bill,  the  Defendant 
demurred,  on  tiie  ground  that,  b^  answering,  he  m^t  expose  himself  to  penaltiea 

Mr.  Pui-vis  and  Mr.  Wright,  in  suppcnt  ciS  die  demurrer. 

Mr.  Turner  and  Mr.  James  AnoBrsoD,  for  the  bill,  cited  TKe  SMg  v.  CUakt 
(8  Term  Rep.  220). 

The  Master  of  the  Koli^  reserved  his  judgment. 

F^.  10.  The  Master  of  thx  Roufi  [Ijord  Langdalel.  I  am  of  opnion  that 
the  only  real  and  substantial  object  of  the  supplemental  bill  is,  to  obtain  from  tbe 
Defendant  a  discovery  of  his  return  to  the  Commissioners  of  Property  and  Income 
Tax  for  the  year  1847. 

If  the  Defendant  represented  to  the  Plaintiff  that  his  income  from  his  profession 
was  from  £1600  to  £2000  a  year,  and  represented  to  the  Commissioners  that  his 
income  from  the  same  source  was  less  than  £500  a  yew,  and  if  the  time  referred  to  in 
the  two  r^reaentations  were  the  same,  as  the  Plaintiff  seems  to  allege,  one  or  other 
of  the  represmtations  was  certainly  false.  If  the  representation  made  to  the  Plaintiff 
was  false,  the  Plaintiff  mighty  on  that  ground  alone,  be  entitled  to  relief :  if  the 
representation  made  to  the  Commisnonws  were  false,  die  Defendant  would  be  li^ 
to  the  penalties  imposed  by  the  statute  in  suoh  cases.   (Sects.  126,  127,  128.) 

Considering  the  provisions  contained  iu  the  Act  for  preventing  or  avoidine 
disclosure  of  the  returns  made  [382]  under  Schedule  D,  it  may  w^  be  donbtea 
whether  a  bill  for  the  discovery  of  the  returns  could  be  sustained,  even  if  the 
discovery  could  be  enforced,  without  exposing  the  Defendant  to  the  ri^  of  penaltiea 
It  was  argued,  that  the  Plaintiff  desired  only  to  establish  the  truth  of  the  return  to 
the  Commissioners,  and  that  as  the  result  would  not  render  the  Defmdant  liable  to 
any  penalty,  the  discovery  might  be  lawfully  required ;  but  I  think  otherwise.  Too 
require  die  Defendant,  on  his  oadi,  to  speu  the  ^tb ;  and  it  ai^wsra  to  me  quite 
olesr,  that  in  the  ease  which  mar  probably  exists  the  disclosure  of  the  trudi  msy 
render  him  liable  to  penalties,  and,  iot  diat  reason,  Z  allow  the  demunw. 

Nom— See  lee  v.  Read,  5  Beavan,  381 ;  IU  Earl  of  Lkhfidd  t.  Bolide  6  Beavan, 
88 ;  Fisher  v.  Price,  anie,  p.  194. 


[382]  The  Noswioh  Railway  Cohpamy  v.  WoDBHOVaB.  JTofi  22,  23,  1S46 ; 

Feb.  10,  1849. 

[S.  C.  sub  nom.  N&rjdik  SaHu/as/  Co.  v.  Boffes,  13  Jur.  435.] 

A  landlord  entered  into  some  arrangement  widi  his  tenant  for  a  lease  for  eight  yesra 
Afterwards,  a  railway  ctnnpany,  being  in  want  td  part  of  the  farm,  agreed  wiu  tbe 
landlord  for  its  purchase.   Subsequendy  to  diis,  by  some  mistalEe,  the  landknd, 
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on  the  same  day,  granted  a  lease  of  the  whole  farm  to  the  tenant,  and  conveyed  a 
part  of  it  to  the  company.  A  question  also  arose,  under  the  agreement,  whether 
the  landlord  or  the  company  was  to  make  compensation  to  the  tenant.  The 
company  took  posBessi(»i,  and  the  tenant  brought  ejectment.  Held,  under  these 
oirenmstanoee,  that  the  company  oouU  main  tain  a  suit  to  stay  tiie  ejectment  and 
aaoertain  the  tights,  and  an  enquiry  was  directed. 

The  facte  of  this  soft  are  fully  detailed  in  the  judgment  of  Court :  but,  in 
<vder  to  understand  the  u;giunen^  it  is  necessaiy  to  prefix  the  following  statement. 

[3^  ^yes,  a  tenant  of  Lord  Wodehouse,  was,  as  he  alleged,  entitled  to  a  lease 
of  the  Kimberley  Farm  for  a  term  of  eight  years,  and  a  draft  lease  had  been  prepared 
and  sent  to  him  on  the  18th  of  January  1843,  which  was  not  finally  completed  or 
executed. 

On  the  2d  of  June  1845  the  Plaintiffs,  requiring  part  of  the  farm  for  their 
railway,  entered  into  an  agreement  with  Lord  Wodehouse,  by  which  it  was  agreed 
that  the  company  should  pay  the  sum  of  £5000  for  the  purchase-money  for  any  unds 
belonging  to  the  settled  estates  of  Lord  Wodehouse  in  Kimberley  to  m  ts^en  for  the 
railway,  not  exceeding  thirty  acres,  and  should  also  pay  to  the  tenants  or  occupiers  of 
any  part  of  the  land  not  in  the  oooupation  of  Lord  Wodehouse  (other  than  tenants 
whom  holding  should  be  ot  longer  duration  titan  one  year  after  the  railway  ahoold  be 
eompleted),  full  compensatim  for  their  terms  and  other  rights  and  interests  in  the 
lands,  and  for  any  crops  thereon  which  might  be  destroyed,  and  also  satisfy  all  other 
daims,  if  any,  which  such  tenants  mi^t  have  upon  or  against  Lord  Wodehouse. 

The  Kailway  Act  passed  in  July  1845.  The  sum  of  ^6000  was  paid  into  the 
Bank  of  England.  On  the  2d  of  September  1845  the  railway  was  staked  out  over 
the  farm,  and  on  the  6th  of  October  1845  the  Plaintiffs,  assuming  that  Mr.  Bayes 
was  only  tenant  at  will  or  from  year  to  rear,  gave  him  notice  that  they  were  ready 
to  treat  with  him  for  the  purchase  of  his  property,  or  as  to  the  compensation  to 
which  he  was  oititled.  Mr.  Bayes  returned  no  answer  to  this  notice,  and  the 
Plaintifib,  on  the  9th  of  December,  broke  the  soil  of  Kimberley  Farm,  and  began  the 
eattinga  neoeasaiy  for  the  oonstmotion  of  the  railroad,  and  they  took  possession 
twelve  acres  and  a  half  of  the  form. 

J^84Q  Aocording  to  Mr.  Bayes'a  statement,  he,  in  December  1845,  claimed  to  bo 
entitled  to  a  greater  homing  tiiui  as  a  tenant  from  year  to  year,  and  to  compensation 
accordingly,  and  about  the  same  time  applied  to  have  the  draft  lease  comdeted. 

On  the  14th  of  Februa^  1846  Lord  Wodehouse  executed  two  dee(M,  by  one  of 
which  he  conveyed  to  the  Plaintiffs  the  part  of  the  Kimberley  Farm  taken  for  the 
railway,  and  covenanted  for  title,  and,  bi^  the  other,  he  granted  to  Bayes  a  lease  of  the 
vfhok  of  the  same  farm  for  a  term  of  eight  years  from  the  lltb  of  October  1844. 
Some  discussion  and  correspondence  took  place,  and  in  the  end,  Mr.  Bayes  brought 
his  action  of  ejectment  to  recover  from  the  railway  company  the  possession  of  that 
part  of  the  Kimberley  Furm  which  had  been  conveyed  to  them  by  Lord  Wodehouse. 

On  the  28th  of  January  1847  the  Plaintiffs  filed  this  bill  a^nst  Bayes  and  the 
executors  of  Lord  Wodehouse,  praying  that  the  rights  and  liabihties  of  tlw  Phtintidb 
and  D^endants  in  respect  of  t^e  Unda  in  question  might  be  ascertained  and  dedared, 
ud  asking  a  declaration  that  Bayes  was  not  entitled  to  receive  any  compensatioa 
from  the  Plaintiflb ;  but  that,  if  it  should  appear  that  he  was,  tiien  asking  to  have 
the  amount  ascertaiDed,  and  offering  to  pay  it;  but,  in  that  case,  praying  that  the 
executors  of  Lord  Wodehouse  might  repay  them  what  they  should  so  pay  to  Bayes, 
and  for  further  relief. 

Bayes  insisted  on  compensation  by  virtue  of  his  right  under  the  lease  and  the 
idleged  prior  agreement. 

The  executors  of  Lord  Wodehouse  seemed  desirous  to  be  nentral  in  the  conteet, 
alleging  that  they  had  [386]  nothing  to  do  with  the  question  of  compensation,  and 
that  Bayes  had  no  right  to  compensation  from  them. 

The  railway  was  competed  on  the  10th  of  February  1847, 

Mr.  Turner  and  1^.  Chapman,  for  the  Plaintifb.  The  conflicting  claims  in  this 
ease  are  of  such  a  nature,  that  the  Plaintiffs  have  been  neoeasari^  driven  into  a 
Court  of  Equity  to  have  them  settled,  when  Bayes  attempted  to  eject  them  from  a 
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portion  of  the  line  of  their  railway.  In  oaaes  of  complication  of  title,  and  where  a 
multiplicity  and  circuity  of  action  would  be  the  result  of  proceeding  at  law,  Uui 
Court  will  ezeroise  Jnrudiction,  though  there  may  be  a  legal  remray:  JVuea  t. 
JfoMutm  (2  Jones  &  Lat  4),  Trant  v.  Bury  <L1.  &  Goo.  (t.  Sag.)  78). 

There  being  no  issue  joined  between  the  Co-defenduite,  tae  Court  must  direct  an 
enquiry. 

Mr.  Roupell  and  lir.  Follett,  for  Hke  Defendant  Bayes.  As  agunst  Bayes,  this  is 
not  a  proper  case  for  the  exerdse  of  the  juriediotion  of  a  Court  of  Equity ;  for  the 
question  between  him  and  the  railway  is  merely  one  of  muminm  of  oompens&tion,  to 
be  determined,  like  all  other  compensation  cases,  by  tne  ordinary  le^  modes  of 
proceeding.  There  was,  in  1843,  an  existing  Innding  agreement  oetween  the 
fandlord  and  tenant,  evidenced  by  the  draft  lease  and  the  subsequent  receipt  oi  the 
rent ;  the  only  difficulty  was  created  by  the  subsequent  agreement  between  the 
railway  company  and  Lord  Wodehouse,  to  which  Bayes  was  not  a  party.  This  suit 
is  in  the  nature  of  an  interpleader  suit,  but  bringing  before  the  Court  perscHis 
between  whom,  as  regards  the  Plaintiflb'  claim,  there  is  no  privity.  This  it 
quite  informal.  As  to  Lora  Wodehouse's  liability  to  the  company,  that  is  a  matter 
to  be  settled  between  them  al(me.  The  Plaintaffs  have  no  right  to  mix  Bayes  op  with 
their  disputes  with  the  exeoatora  of  Lord  Wodehouse. 

Mr.  Walpole  and  Mr.  Chandless,  for  the  ezecutora  of  Loid  Wodehonae^  argued 
that  there  had  been  no  valid  agreement^  and  that  the  lease  was  executed  under  a 
mistake,  and  had  become  void  on  the  death  of  Lord  Wodehouse,  Ludford  t.  Barber 
(1  Term  Kep.  90) ;  that  if  Bayes  was  entitled  to  what  he  claimed,  t^e  company  wue, 
by  the  terms  of  their  agreement  with  Lord  Wod^onae,  liable  to  pay  it 

Mr.  Turner,  in  reply. 

Barnard  v.  fFallis  (Cr.  &  Ph.  8S,  and  3  Bailway  Cases,  162),  and  8  &  9  Vieb  & 
18,  ss.  49,  122,  were  also  cited. 

The  Master  op  the  Rolls.  I  am  inclined  to  think  the  juriadietion  may  bs 
maintained.  I  will  look  over  the  pleadings  to  see  whether  the  Court  can  entertain 
jurisdiction  in  this  singular  ease. 

FiA.  10.  The  Master  of  the  Bolia  [Lord  Langdalel  The  farm,  called 
Kimberley  Farm,  was  part  (rf  the  settled  estatos  of  the  late  Lord  Wodehouse  who 
had  a  life  interest  therein,  with  a  power  oi  leasing.  Prior  to  the  year  1843  the 
Defendant,  Thomas  Bayes,  was  in  posseasion  oi  Kimberley  Farm,  under  a  leaas, 
which,  he  says,  was  not  to  expire  tul  the  11th  of  October  1844:  |^71  he  was  also 
in  possession,  under  Lord  Wodehouse,  of  an  adjoining  farm  called  Wicklewood,  and 
of  a  brickyard.  He  paid  rent,  £400  for  Kimberley,  MSO  for  the  brickyard,  and  X120 
for  Wieklewood :  in  all  jB5B0  a  year. 

He  proposed  to  Lord  Wodehouse  to  grant  him  a  lease  of  the  whole.  Lord 
Wodehouse  was  willing  to  do  so  for  a  term  of  eight  years,  and  Mr.  Glilman,  the 
solicitor  and  agent  of  Lord  Wodehouse,  ^pared  the  draft  of  a  proposed  lease. 
Some  question  having  arisen  whether  Mr.  Bayes  would  prefer  the  tithe  being  paid 
by  himself  or  by  Lord  Wodehouse,  Oilman,  to  accommodate  him,  proposed,  th^  the 
rent  for  Wieklewood  should  be  £140  a  year  if  the  tithe  were  to  be  paid  by  Lord 
Wodehouse,  but  X120  only  if  the  tithe  were  to  be  paid  by  Mr.  Bayes.  The  draft 
leas^  and  a  letter  explaining  this,  were  sent  by  Mr.  Oilman  to  Mr.  Bayes  on  the 
18th  of  January  1843.  The  draft,  as  sent,  was  in  an  incomplete  form,  for  the 
purpose  of  leaving  it  at  the  option  of  Mr.  Bayes  to  have  the  draft  oompleted  and 
adapted  to  a  lease  free  from  tithe,  or  liable  to  tithe,  as  he  preferred. 

It  does  not  appear  that  Mr.  Bayes  declared  his  option  as  to  the  tithes,  or  api^ied 
for  the  lease,  which  was  offered  to  him  at  any  time  before  the  end  of  the  year  1845. 

In  the  meantime,  certain  persons  were  soliciting  an  Act  of  Parliament^  to 
empower  an  existing  railway  company  to  make  a  railway  from  Wymondham  to 
East  Dereham.  This  projected  railway  was  intended  to  pass  through  Kimberley 
Farm,  and  was,  at  firsts  opposed  by  Lord  Wodehouse ;  but,  on  the  2d  of  June  1845, 
an  agreement  was  entered  into  between  Adam  Duff  and  Charles  lyndale,  two 
peraons  acting  aa  directors  of  [388(]  the  projected  undertakinj^  of  the  oneparti and 
Lord  Wodehouse  of  the  other  part ;  whereby  it  was  agreed,  that  Lord  Wodehonae 
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the  company  should  pay  into  the  Bank  of  England  the  sum  of  £5000,  as  and  for  the 
purchase-money  for  any  quantity  of  lands  belonjB^ing  to  the  settled  estates  of  Lord 
Wodehouse  in  Eamberley  and  other  parishes,  whuh  should  be  taken  for  the  railway, 
not  exceeding  altogether  thirty  acres,  and  should  also  pay  to  the  tenants  or 
oecopiwa  of  any  part  of  tiie  land  not  in  the  ooeupation  of  Lord  Wodehouse  (other 
than  tenants  whose  holding  should  be  of  longer  duration  than  one  year  after  the 
railway  should  be  completed),  full  compensation  for  their  terms  and  other  rights  and 
interests  in  the  lands,  and  for  any  crops  thereon  which  might  be  destroyed ;  and  also 
flatiafy  all  other  claims,  if  any,  which  such  tenants  might  nave  upon  or  against  Lord 
Wodehouse.  Lord  Wodehouse  covenanted  to  make  a  good  title,  and  exesute  all 
necessary  conveyances,  in  which  were  to  be  included  all  such  provisions  as  should  be 
necessary  to  carry  into  full  effect  the  true  intent  and  meaning  of  the  agreement. 

After  this  agreement  was  entered  into,  and  in  July  1845,  the  Act  of  Parliament 
was  passed,  enabling  the  Plaintiffs  in  this  cause  to  construct  the  railway  leading 
from  Wymondham  to  East  Dereham,  and  passing  through  Kimberley  Farm. 

the  sum  of  £5000  was  paid  into  the  Bank  of  En^and,  and  the  Plaintifib  took 
poaaeaslon  of  so  much  of  the  load  as  they  wanted,  including  12  acres,  2  roods,  10 
perches,  part  of  Kimberley  Farm.  On  the  2d  of  September  the  railway  was  stuJ^ed 
out,  and  on  the  6th  of  October  1846  the  Plaintiflfo,  assuming  that  Mr.  Bayes  was 
only  tenant  at  will  or  from  year  to  year,  [389]  gave  him  notice,  that  they  were  ready 
to  treat  with  him  for  the  purchase  of  his  interest,  or  as  to  the  compensation  to  which 
he  was  entitled — and  Mr.  Bayes  having  retunied  no  answer  to  this  notice,  the 
Fluntiffs,  on  the  9th  of  December,  broke  the  soil  on  Kimberley  Farm,  and  began 
the  cuttings  necessary  for  the  construction  of  the  road. 

During  all  this  time,  Mr.  Bayes  had  not  only  made  no  application  for  the  lease, 
of  which  uie  unsettled  draft  bad  been  sent  to  him  in  January  1843 ;  but  he  had  not 
even  answered  wheUier  he  would  pay  for  Wicklewood  a  rent  of  £140  free  from  tithe, 
or  a  rent  of  £120,  remaining  himself  liable  to  ti^es.  But  in  December  1845,  he 
says,  that  he  claimed  to  be  entitled  to  a  greater  holding  than  as  a  tenant  from  year 
to  year,  and  to  compensaticm  accordingly,  and  that  his  agent  produced  to  an  agent  of 
the  Plaintiffs'  the  drsA  lease  which  h^  oeen  sent  to  him  by  Mr.  Gilman  on  the  18th 
of  January  1843. 

About  the  same  time,  Mr.  Gilman,  who  has  been  examined  as  a  witness,  informs 
us  that  Bayes  applied  to  him  to  have  the  draft  lease  completed,  and  wished  to  have 
a  longer  term,  which  was  refused. 

Mr.  Gilman,  for  reasons  which  he  states,  says,  that  he  considered  the  applications 
of  Bayes,  in  December  1845  and  January  1846,  were  only  to  have  a  lease  ^nted  to 
bim  of  such  portions  of  the  farms  as  were  not  taken  by  or  sold  to  the  Plaintiffs,  and 
that  to  such  applications,  so  understood.  Lord  Wodehouse  consented ;  but  that  after 
tiie  draft  had  been  returned  to  him,  he,  as  the  solicitor  of  Lord  Wodehouse,  caused 
the  suue  to  be  engrossed,  but,  hj  accident^  without  having  made  any  deduction  in 
the  quantity  of  land  or  number  of  acres  originally  inserted  in  the  draft  j  and  on  the 
£390]  14th  February  1846  Lord  Wodehouse,  on  the  adviee  of  Mr.  Gilman,  executed 
two  deeds.  One  was  a  deed-poll,  executed  by  him  in  pursuance  of  the  contract  of 
the  2d  June  1845  with  the  Plaintiffs,  whereby  he  conveyed  the  land  (including  the 
portion  of  Kimberley  Farm),  to  the  Plaintiffs,  and  covenanted  that  the  Plaintiffs 
should  hold  and  enjoy  them  absolutely  discharged,  or  otherwise  by  him,  his  heirs, 
executors,  or  administrators,  indemnified  from  and  a^nst  all  incumbrances,  and 
all  estates,  rights,  and  intercuts  made  or  suffered  by  him,  or  any  of  his  ancestors,  or 
any  person  deriving  title  under  him  or  them,  or  uiy  of  them. 

The  other  deed,  executed  by  Lord  Wodehouse  on  the  same  14th  February  1846, 
was  an  indenture  of  lease,  whereby  he  granted  to  Mr.  Bayes  a  lease  of  Wicklewood 
Mid  Kimberley  Farms,  including  the  lands  conveyed  to  the  Plaintiffs,  for  a  term  of 
eight  years,  from  the  11th  October  1844. 

Mr.  Gilman  says,  that  aooording  to  the  best  of  his  knowled^  remembrance 
and  belief,  Lord  Wodehouse  executed  the  conveyance  to  the  Plaintiff^  before  he 
executed  the  lease  to  Bayes. 

Under  these  circumstances,  it  is  plain,  that  there  was  a  misunderstanding  between 
the  parties. 


Digitized  by 


868 


NOBWICH  BAIL  WAY  COMPANY  V.  W0DKH0U8E  nn&T.ML 


The  Plaintiffs,  having  obtained  their  conveyance  and  covenant,  had  no  reaaon  to 
think  that  Mr.  Bayes  was  entitled  to  any  interest- under  a  lease. 

Mr.  Bayea,  having  actually  obtained  a  lease,  naturally  enoi^h  relied  upon  it 

And,  according  to  the  su^eation  of  Mr.  Oilman,  Lord  Wodehouse,  before  tiie 
I4th  February,  not  only  did  ^1]  not  think  Mr.  Bayes  entitled  to  a  lease  aooording 
to  the  draft  of  January  1843,  but  actually  understood,  that  the  parts  of  Kimberley 
sold  to  the  FlaintiffiB  were  not  iDoloded  in  the  lease  which  he  executed  on  the  livx 
February,  and  he  oould  not  think  that  Mr.  Bayes  was  or  could  be  entitled  to  any 
compensalaon  from  the  Plaintifis  or  anyone  else,  beyond  auoh  as  he  might  claim  as 
tenant  at  will,  or  from  year  to  year. 

The  first  question  openly  made,  seems  to  have  had  reference  to  the  oonstoncUon 
of  the  agreement  of  the  2d  June,  by  which  the  Plaintiffs  ^eed  to  pay  to  the  tenants 
and  occupiers,  other  than  those  whose  tenure  or  holding  should  be  of  longer  duration 
than  one  year  after  the  railway  should  be  completed,  full  compensation  for  their  terms 
and  other  rights  and  interests,  and  for  their  crops,  and  also  satisfy  all  other  claima, 
if  any,  which  mek  tenants  or  occupiers  might  have,  by  reason  of  the  railway,  upon  or 
against  Lord  Wodehouse.  The  words  "such  tenants  or  occupiers"  would  seem  to 
mean  those  immediately  before  referred  to,  viz.,  such  as  those  whose  tenure  or  holding 
should  be  (rf  longer  duration  than  one  year  after  the  railway  should  be  completed. 

It  does  not  appear  when  Mr.  Oilman  first  became  aware  of,  that  which  he  called, 
the  accident,  by  whieh  the  lands  conveyed  to  the  Piaintiffo  were  not  (nnitted  from 
lease  granted  to  Bayes.  But  when  he  was  informed  t^t  claims  had  been  made  hf 
a  Mr.  Smith  and  by  Bayes,  he  thought  proper,  by  his  letter  of  die  20th  MucJk  184^ 
to  refer  to  the  agreement  of  the  2d  June  1845,  as  stipulating  that  the  directon  should 
satisfy  all  other  claims,  if  any,  which  the  tenants  or  oocupiers  might,  by  reason  of 
the  railway,  have  upon  or  against  Lord  Wodehouse.  The  important  word  "such" 
and  its  antecedent  were  brought  to  his  attention  in  the  [392]  next  letter  which  he 
received  from  the  solicitor  of  the  Plaintiffs,  and  the  correspondence  seems  to  hsTe 
thereupon  ceased  till  the  30th  May,  when  the  Plaintiffs  wished  to  know  whether 
they  might  settle  the  claims  of  the  tenants,  including  the  claims  of  Bayea,  as  they 
thought  bestv  and  as  they  would  do,  if  no  other  nurty  were  ooncemed,  wiUuxit 
prejudice  on  either  mde,  as  to  Lord  Wodehouse's  liability  on  the  snbjeftt,  and  in  tiw 
same  manner  as  if  the  sums  paid  to  the  tenant  were  enforced  at  law.  This  seems  to 
have  been  a  reasonable  proposal,  and  might  have  been  properly  complied  with ;  bat 
Lord  Wodehouse  unfortunately  died  on  the  day  after  the  letter  containing  it  was 
written,  and  no  answer  was  given  to  it,  and  a  subsequent  attempt  to  settle  with  Mr. 
Bayes  did  not  succeed. 

There  was  a  further  correspondence  in  September  and  December  1846 ;  but  do 
arrangement  was  made,  and,  in  the  end,  Mr.  Bayes  broudbt  his  action  of  eiectment 
against  the  Plaintiffs,  to  recover  possession  of  that  part  of  Kimberley  Farm  wmch  had 
been  conveyed  to  them  by  Lord  Wodehouse,  of  which  they  had  taken  possession,  and 
over  which  they  had  made  the  road  which  was  completed  on  the  10th  February  1847. 
But  before  that  day— viz.,  on  the  28th  January  1847— the  Plaintiffs  filed  this  biU, 
praying,  that  the  rights  and  liabilities  of  the  Plaintiffs  and  Defendants,  in  respect  of 
the  land  in  question,  might  be  ascertained  and  declared  under  the  direotions  of  the 
Court ;  and  aaUng  a  deouration,  that  Ba^es  was  not  entitled  to  receive  anv  com- 
pensation from  the  PUuntiffiL  But  that  if  it  should  appear  that  he  is,  then  asking  to 
have  the  amount  ascertained,  and  offering  to  pay  it,  and,  in  that  oase,  praying  tiiat 
the  executors  of  Lord  Wodehouse  may  repay  them  what  they  shall  so  pay  to  Bsyes,. 
and  for  further  relief. 

[393]  After  the  bill  was  filed,  and  on  the  8th  April  1847,  Mr.  Bayes  offered  to 
accept  the  compensation  awarded  to  him  aa  a  yearly  tenant;  and  I  think  it  very 
unfortunate  for  all  parties,  that  his  offer  was  not  consented  to.  The  Plainti& 
expressed  their  regret  that  Mr.  Bayes  should  be  involved  in  a  litigation  about  a  daim 
which  they  did  not  contest,  as  against  him,  but  were  compelled,  by  other  parties,  to 
abstain  from  settling  by  mutual  agreement. 

Mr.  Bayes,  by  hts  answer,  insisted,  that  before  the  lease  was  granted  to  him  oa 
the  14th  of  February  1846,  he  had  a  right  to  it  under  a  previous  oontnot,  of  wbieb 
he  could  have  compelled  the  specific  perrormance,  and  he  claimed  to  be  entitied  to- 
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receive  the  oompenaataon  which  might  be  due  to  him  from  the  Plaintaift,  withont 
regard  to  any  agreement  hetween  them  and  Lord  WodehoOM. 

The  enouton  of  Lord  Wodehoose,  by  their  answer,  do  not  denv  the  asreement 
of  the  2d  of  Jane  1846,  or  that  the  lease  to  Bayes  was  executed  by  Lord  ^Vodehouse 
on  the  14th  of  February  1846 ;  but  they  nevertheless  say,  that  tiiey  neither  admit, 
deny,  assert,  or  dispute  that  Bayes  is  entitled  to  oompensation  in  respect  oi  such 
lease,  snob  compeosataon,  if  any,  being  a  matter  with  which  they  have  nothing  to 
do  ;  however  they  deny  that  he  is  entiued  to  any  compensation  from  them  in  respect 
of  such  lease. 

The  case  I  think  assumes  this  shape :  Lord  Wodehouse,  on  the  same  day,  conveyed 
the  land  in  question  to  the  Plaintifis  free  from  any  lease,  and  afterwards  granted  a 
lease  of  the  same  land  to  Bayes.  From  tbe  statement  of  Giltnan,  it  was  bv  an  accident 
that  the  land  in  question  was  included  in  the  lease  to  Bayes.  [3M]  If  the  lease  were 
a  ^ood  lease,  Bayes  is  entitled  to  compensation  in  respect  of  it ;  nut  tiie  ezeootors 
neither  admit,  deny,  assert,  or  dispute  his  right. 

Whatever  the  just  oompensation  may  be,  the  Plaintilb  are  liable  to  pay  it  to 
Bayes,  who  was  no  party  to  the  agreement  of  the  2d  of  June  1840. 

If  they  pay  it  in  respect  of  the  lease,  either  by  agreement  or  in  consequence  of 
any  proceeding  to  which  the  executors  are  not  parties,  it  is  plain  that  tbe  executors 
mean  to  dispute  the  payment,  if  any  liability  falls  upon  them.  Now  this  depends  on 
the  construction  of  the  agreement  of  the  2d  of  June,  by  which  Lord  Wodehouse, 
having  obtained  from  the  Plaintiffs  so  large  a  compensation,  further  required  from 
them  a  stipulation,  that  they  would  pay  the  oompensationB  to  tenants,  other  than 
those  who  had  holdings  longer  than  a  year ;  and  it  is  important  to  bear  in  mind, 
that  Lord  Wodehouse  afterwards  conveyed  the  land  to  the  Phuntiflb  free  from  all 
incumbrances. 

It  is  not  unreasonable  to  think  that,  from  the  agreunoat,  it  was  properly  to  be 
im]died,  that  Lord  Wodehouse  would  pay  any  compensations  due  to  tenants  nolding 
for  more  than  a  year. 

From  the  facts  stated  by  Mr.  Oilman,  it  is  most  probable,  that  Lord  Wodehouse 
did  not  think  Bayes  entitled  to  hold  for  more  than  a  year,  and  consequently,  did  not 
intend  to  any  compensation  to  Bayes ;  but  nevertheless,  his  act^  founded  on  the 
mistake  of  Oilman,  has  given  to  Kiyes  a  lease,  which  may  or  may  not  be  good, 
according  to  circumstances,  wbioh  do  not  now  sufficiently  appear,  and  cannot,  on  this 
occasion,  be  decided  between  Bayes  and  his  Go-defendants. 

(^95]  Lord  Wodehouse's  executors  seem  to  have  been  advised,  and  I  suppose  they 
think  it  reasonable  and  equitable,  that  the  consequences  of  this  difficulty,  occasioned 
probably  by  the  mistake  of  G^nan,  should  entirely  fall  on  the  Plaintisis  who  must 
pay  the  oompensation  doe  to  Bayes,  and  may  m  forced  to  pay  oonpensation  in 
respect  of  the  lease  which  their  testator  executed,  and  which  they  diapate.  . 

l^is  would,  however,  be  of  no  importance  to  the  FhtintiBb,  if  it  were  not  for  Uie 
agreement  of  the  2d  of  June  1846,  or  if  the  executors  of  Lord  Wodehouse  had,  as 
they  express  it,  nothing  to  do  with  the  compensation.  But  supposing  tbe  agreement 
to  admit  of  tbe  construction  put  upon  it  by  the  Plaintiffs  (and  it  seems  very  far  from 
appearing,  that  it  may  not),  then  the  executors  have  a  direct  interest  in  the  oompen- 
sation, and  ought  not  to  hold  themselves  aloof,  whilst  the  Plaintiffs,  at  their  own 
peril  and  without  the  means  of  ascertaining  the  truth  (which  are  or  ought  to  be  in 
the  power  of  the  executors),  are  left  to  contest  the  point  with  Bayes. 

On  the  other  hand,  Bayes  proceeds  by  ejectment.  He  has  not  proceeded  in  the 
manner  pointed  out  by  the  Act,  for  simply  ascertaining  the  value  of  his  interest,  but 
he  claims  title  under  Lord  Wodehouse,  whose  executors  rattier  suggest  than  assert, 
that  Baves  could  not  have  conceived  himself  to  be  entitled  to  a  lease  of  the  land  sold 
to  the  Plaintiflb;  and  they  have  not  only  made  no  attempt  to  correct  the  error  or 
accident,  as  Mr.  Oilmui  calls  it  (if  it  was  one),  but  think  fit  to  assert  that  they  have 
nothing  to  do  with  the  compensation,  admitting  however,  that  the  amount  depends 
wholly  upon  the  validity  of  the  lease  granted  by  Lord  Wodehouse  of  this  land. 

[S^6]  Bayes  himself  has  acted  in  an  equivocal  manner.  He  says,  that  in  1846,  he 
was  entiued  to  a  lease  under  a  valid  agreement  The  Plaintifis  offer  to  treat  with  him 
for  compensation,  on  the  footing  of  his  being  only  tenant  at  will  or  from  year  to  year. 
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To  thii  offdf,  or  notice,  he  gives  no  immediate  answer,  but,  with  fall  knovlediee 
he  permits  the  Flaintiffs  to  take  possession  of  the  lan<C  to  stake  out  the  road  t*r 
ana  to  cut  the  stnl,  without  giving  them  the  least  intimadra  of  hi*  hacgat  do^ 
sometime  after  the  time  when  he  treated  with  Kfr.  Gifauui  for  his  lease,  mdv 
he  uaintsitts  bis  larger  ebum,  aod  brings  his  ejectment. 

The  Plaintiffs,  being  perfectly  willing  to  pay  what  is  due  to  Bayes,  are 
ascertain  the  amount,  in  consequence  of  a  dispute  between  the  Go-drf 
Each  of  them  wishes  to  have  the  question  decided  in  his  own  way,  at  the  riA«f 
Plaintiffs ;  and  they  both  insist  tbalt  the  Plaintiffs  are  entitled  to  no  proleetiM ' 
this  Court. 

I  think,  however,  that  the  Plaintiffs  are  entitled,  as  against  Bayes,  to  hsn 
ejectment  stayed,  and  to  have  the  assistance  of  this  Court  to  have  it  ascertained 
is  due  to  Bayes ;  and,  further,  that  the  Plaintift  are  ratitled,  aa  agunst  the 
to  have  it  ascertained  and  declared,  whether,  in  case  the  lease  ahoold  be 
executors  of  Lord  Wodehouse  are  not  bound  to  pay  tkt  oompnuation,  if 
which  Bayes  may  be  entitled  under  the  lease. 

Their  liability  is  founded  on  the  agreement  (rf  die  2d  (rf  June  1845.  fl^ 
su{iposition  that  iihey  are  liable  to  pay,  they  have  a  claim  over  the 
paid  into  Court  is  a  question  which  cannot  be  decided  in  this  cause. 

^87]  Befer  it  to  the  Master,  to  enquire  whether  a  valid  agreement  for  a ' 
the  land  in  question  subsisted  between  the  late  Lord  Wodehouse  and  the 
Bayes  <hi  the  2d  of  June  184S. 


[387]   James  v.  Jahbs.   March  2,  1849. 

The  hnr  at  law  is  only  allowed  costs  as  between  solicitor  and  dient  in  duii^ 
and  where  he  is  a  trustee. 

This  suit  was  instituted  for  the  administration  d  an  estate.    (See  4  Beaiai^ 

Mr.  Turner  and  Mr.  W.  M.  James,  for  the  Plaintiff. 

Mr.  Freeling,  Mr.  Haldane,  and  Mr.  Stinton,  for  Defendants. 

Mr.  Walpole  and  Mr.  Pitman,  for  tiie  heir  at  law,  claimed  to  be  entitled  te 
as  between  solicitor  and  client. 

Mr.  Turner,  conirit.  The  heir  is  not  entitied  to  oosts  as  between  aolicitir 
client,  except  in  charity  ca0e8.(l)j 

The  Master  of  the  Bolls  [Lord  Langdale].   Yes^  and  where  he  ia  a 
He  must  have  his  oosts  as  between  party  and  party. 


[388]  J0NB9  V.  PowxLL.   JTonA  8, 1849. 

A  suit  abated  by  the  marriage  of  one  of  three  female  Plaintifb,  and  a  IhU  of 
was  filed  by  the  other  Co-plaintiffs  against  her  and  her  husband  tmly.  Hal 
to  sudi  a  bill,  all  accounting  parties  ought  to  be  made  Defendants,  bat  thit, 
the  dreumstauces,  the  objection  had  been  waived. 

The  original  bill  was  filed  by  three  female  infanta  for  the  administratun  «f 
estate,  and  a  decree  was  made  for  taking  the  accounts.  While  the  matter  wis 
ceeding  in  the  Master's  ofiSoe,  one  of  the  Plaintiffs  married,  whereby  the  suit 
The  other  two  Plaintiffs  filed  a  bill  of  revivor  against  the  married  woman 
husband  alone,  without  making  the  trustees,  who  were  accounting  partiea,  Dcf. 
and  an  order  to  revive  was  obtained,  and  the  accounts  proceeaed  in  the 
office.   The  causes  having  come  on  t<a  further  directions  on  the  Abater's  i^oi^ 

Mr.  EUis,  for  the  Plaintiffs, 

Mr.  Benshaw,  for  the  trustees,  said  that  the  bill  of  revivor  was  im^gulsr  m 

(1)  CWrie  V.  i>y«,  17  Yes.  p.  468 ;  7?^  .^tionKy-dsneral  v.  Jftrr,  4  Beevaii,  399; 
aMAUonuy-Cfmerttlv.  The  Saberdaher^  Compoiiy,  4  B  C.  0.  pt  177,  n.(5fched.). 
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ii^  the  trustees  parties,  and  that  for  their  protection,  he  mnst  insist  on  this 

OtlOIL 

Ifr.  Gifiard,  eon/nL  The  order  to  revive  was  made  previous  to  the  report,  and  was 
ed  on  the  trusteee,  who  afterwards  went  on  accounting  in  the  Master's  office,  and 
report  itself  recites  the  order  to  revive.  The  trustees  have,  therefore,  waived  the 
stton. 

Fhk  Master  of  the  Bolls  [^Lord  Langdale].  If  that  be  the  fact,  I  cannot  attend 
he  objection ;  tfaoueh  I  think  that  all  accounting  parties  ought  to  [399]  be 
mdants  to  such  a  of  revivor,  otherwise  diey  would  not  know  to  whom  they 
ito  acooiint. 

E70II.— See  Feary  t.  Si^kautm,  1  BeavED,  42,  Parker  t.  Porfto-,  9  Beavan,  144. 


[890]  OusKLET  V.  AssTUVTEiR.   Monh  24,  1849. 

order  to  pay  purchase-money  into  Court  without  prejudice  to  the  tilJe  refused, 
lOugh  oonsented  to  by  all  parties,  there  being  no  specialty  in  the  case. 

Mr.  Walpole  and  Mr.  Sidebottom,  on  behalf  of  the  tenant  in  tail  and  other  parties 
tied  to  the  produce  of  an  estate,  supported  a  petition  to  pay  £35,000,  rart  of  the 
ihase-money,  into  Court,  without  prejudice  to  objections  to  the  title.  They  said, 
I  this  differed  from  the  ordinary  case,  it  being  an  application  of  all  parties 
rested  in  the  property,  all  of  whom  were  adult^  with  the  coiuent  of  the  purchaser, 
y  argued  tbat»  in  this  case  it  would  afford  a  neat  security  to  have  this  fund  in 
rt^  where  the  purchase-money  amounted  to  so lar^  a  sum  as  £100,000. 
Ur.  E^le,  for  the  trustees,  supported  the  application. 

Kr.  Milne,  for  the  purchaser,  was  willing  that  an  order  should  be  made  to  pay  the 
ley  into  Court 

Ihe  Mastxb  or  tee  Bolls  [Lord  Langdale].  It  is  quite  contrary  to  the 
inary  rule ;  and  the  only  question  is,  whether,  in  the  case  of  a  Iai;ge  sum  of  money, 
Q  debate  from  the  rule  established  where  the  purchase-money  is  small.  I  do  not 
myself  at  liberty  to  do  so.  The  rule  is  not  inflexible ;  and  I  be-[400]-Ueve  that 
Bveral  instances  there  have  been  special  circumstances  which  have  induced  me  to 
iate  from  it.    All  I  can  do  is  to  recommend  you  to  go  to  the  Lord  Chancellor. 

Nom — See  Dennmg  r.  Eemhratm,  1  De  Qex  &  Smale,  689 ;  Dmpsof  v.  Dempuy,  lb, 
;  and  EtOttr  t.  Mimvitt,  10  Beavan,  38,  and  note  (a)  page  34. 


[400]   In  re  Sudlow  and  Ejngdosl   March  28,  1849. 

C.  18  L.  J.  Ch.  182 ;  12  Beav.  527.   Discussed,  In  the  Matter  6/  Baker,  Lees  £  Co. 

[19031  1  ^  ^ 

ier  the  common  order  to  tax  a  solicitor's  bill,  the  Taxing  Masters  would  tax  a  bill 
Iff  Parliamentary  business  upon  the  sciUe  of  Parliameotuy  allowanoes. 

UessTB.  Sudlow  &  Eingdcnn,  attoraies  and  Parliamentary  agents,  had  been 
dned  by  Hr.  Hook,  to  act  as  Parliamentary  agents  on  behalf  m  the  Dover  and 
il  BaOway  Company.  They  delivwed  their  bilC  the  whole  of  the  charges  in  which 
«  for  Parliamentary  business. 

On  the  Slst  of  January  1849  four  <tf  the  directors  obtained,  ex  parU,  the  common 
sr  to  tax  the  bill. 

Hr.  Walpole,  for  Messrs.  Sudlow  &  Co.,  now  moved  to  discharge  the  order,  on  the 
and  that  tJiey  had  been  retained  by  Mr.  Hook  personally,  and  not  by  the 
Htors.  He  stated,  that  the  solicitors  were  not  desirous  of  avoiding  taxation,  but 
re  anxious  to  have  it  conducted  according  to  the  Parliamentary  swe  of  charges 
'  &  11  Viet  a  69X  ud  not  aoetnding  to  tike  ordinuy  rules  apjdioable  to  prooeed- 
linthiaCoort 
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[401]  The  Mabisb  of  the  Bollb  FLord  Langdale].  Sorely  nieli 
case,  in  the  same  war  as  if  any  common  law  costs  occurred  in  the  tsxsCion  of 
eoets  in  iJiis  Court,  the  Taxing  Masters  here  would  refer  them  to  die  Tung' 
tiie  Common  Law  Court.   Howero;  I  will  enquire  as  to  the  pcaotiesL 

Mr.  Turner  and  Mr.  Mackeson  appeared  for  the  Bespondoits. 

The  following  cer^cate  was  made  by  two  of  the  Taxing  Masters  :— 

"  Under  the  common  order  to  tax  a  solicitor's  bill,  the  Taxing 
tax  a  bill  for  Parliamentary  business  upon  the  scale  of  Parliamentary  alio 

"SiCHABD  * 

"28th  March  1849."  "Bobkbt  R 


[401]  /«  rs  NOBUAN.   ifonA  31,  1849. 

Where  a  Petitioner  is  out  of  the  joiisdiction,  he  mapr  deposit  a  sum  in  lieo 
security  for  costs,  but  ike  undertaking    his  8(^tor  is  insuflieient 

Mr.  Turner  and  Mr.  Benshaw  appeared  in  support  of  a  petitioa  for  the 
of  a  solicitoi^s  bill 

Mr.  Fooks,  conirii,  objected,  that  as  the  Petitioner  was  stated  to  be 
of  the  jurisdiction,  he  ought  to  give  security  for  costs,  before  the  petitioD 
he8id.(l) 

[402]  Mr.  Turner  said,  that  the  solicitor  of  the  Petitioner  would  undertib 
them,  or  the  Petitioner  would  pay  a  proper  sum  into  Court  as  security. 

The  Master  of  the  Bolls  [Lord  Langdale].  The  undertakiDg 
do ;  but  I  think  diai  die  payment  into  Court  <tf  a  proper  sum  will  be 


[40S]  DuoDALB  V.  DuQDAUt.   AprQ  2, 1849. 

Bequest  of  £2000  to  be  equally  divided  ^on^  testator's  next  of  kin,  boUi 
ukI  patemaL   Held,  that  the  fund  was  divisible  between  the  two  claaseBfw 
and  not  jaer  sUrpea. 

A  testator  gave  £2000,  to  be  equally  divided  amongst  such  of  his  next  of' 
maternal  and  paternal,  as  should  be  living  at  the  time  of  his  death. 

Louisa  A.  Dilk  and  Penelope  Sacke,  were  the  only  next  of  kin  apmk 
Cbaries  Baldwyn  was  the  only  next  of  kin  ezparU  matemd. 

Mr.  Bromhead,  for  the  two  next  xA  kin  ae  parte  patemA,  in  support  of  tba 
for  paymentwr  capita  in  thirds. 

Mr.  W.  T.  S,  Daniel,  omfini,  argued  diat  the  fund  was  divisible  in  equal 
between  the  next  (rf  kin  mparUpatenA  vaA  ex  parte  matanAtVcid  thatUajcr 
took  half  the  fund. 

Mr.  Bird,  for  other  parties. 

The  Master  of  the  Bolls  [Lord  Langdale].   I  am  of  opinion  that 
Petitioners  take  two-third^  and  Major  BaMwyn  onftthird.  (Nora. — See 
Tai^ield,  3  Beav.  131.) 


[408]  Stephens  v.  Lord  Mewsobouoh.   April  16,  17, 1848. 

[S.  a  17  L.  J.  Ch.  832;  12  Jnr.  319.] 

The  costs  of  an  aflBdavit,  filed  in  support  of  a  motion,  but  not  entered  in  the 
read,  will  not  be  allowed  on  taxation,  even  as  between  soUcitw  and  elieiA 
Copy  of  a  correspondence  between  the  parties,  furnished  to  ooonad  as 

(1)  See  OlaOnok  v.  GiUait,  9  Beavan,  492,  Ex  parte  SeitOsr,  IS 
Draer  v.  Mavdedeiff  6  Buss.  II,  /«  rs  Poumors,  1  Beavan,  94. 
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fcff  a  bill  mad  j^artiimy  inierted  thereiii,  disallowed  on  a  taxation  a«  between  solicitor 
and  cUenk 

Btkh  to  two  eooneel,  un  an  onopposed  motion  made  by  a  tnutee  to  pay  m<MMy  into 
Coai%  allowed,  upon  appeal  from  tbe  deoiai<Hi  d  the  Taxing  Blaster. 

A  petition  was  presented  to  onnpromise  a  sui^  which  it  was  supposed  would  be 
unomxwedf  bat,  after  the  deliTe^  ci  tiie  briefs,  an  tniposition  ms  threatened. 
Further  briefs  being  thereupon  delivered,  the  costs  thereot  were  allowed  on  taxation 
as  between  Holicitor  and  client. 

A.  B.  was  entrapped  into  becoming  a  tnutee ;  but  it  was  agreed  that  be  should  be 
discharged.  He  consulted  counsel  as  to  the  liability  he  had  incurred,  and  instructed 
him  to  prepare  proper  deeds  for  his  protection.  It  was  discovered  that  a  breach  of 
trust  had  been  committed  previous  to  his  becoming  trustee,  and  counsel  prepared  a 
bond  and  release  for  A.  B.'s  protection,  but  which  were  never  exeouted,  in  conse- 
quence of  a  suit  having  been  instituted  by  A  R  to  set  the  matter  right.  Held, 
OTorraling  the  decision  of  the  Taxing  Master,  that,  under  an  order  to  tax  A. 
oosts,  ohuges,  and  expenses  of  and  incidental  to  the  trust,  A.  R  was  entitled  to 
the  costs  (»  tile  draft  bond  and  release,  though  they  had  never  been  used. 

During  the  above-mentioned  suit,  the  tenant  for  lira  made  proposals  to  A.  B.  for  a 
setuement,  and  on  which  the  advice  of  counsel  was  obtainea  by  A  B.  in  conference. 
Held,  also,  that  A  B.  was  entitled  to  the  fee  paid  b;^  him  for  this  oonference. 

Observations  on  the  unsatisfactory  mode  of  remunerating  Bolioitors. 

This  was  a  petition  presented  by  the  Plaintiff  for  a  review  of  the  Master's  taxation 
under  the  following  circumstances  :-— 

In  August  1846  tbe  Plaintiff  met  the  Defendant  Schroder,  with  whom  he  was 
aoqoaintedand  in  the  habit  of  communication,  on  the  Royal  Exchange.  Schroder 
requested  tbe  Plaintiff  to  act  as  his  tatistee  in  the  receipt  of  some  money,  the  jvodnoe 
of  some  stock,  stating  that  there  was  nothing  else  to  do  but  reoeive  the  amount.  The 
Plaintiff,  considering  that  Schroder  was  desirous  of  plaeing  soeh  mcmey  in  his  hands 
by  way  of  temporary  deposit,  consented.  Schroder  afterwards  induced  the  Plaintiff 
to  sign  a  letter,  dated  the  I7th  of  October  1846,  with  the  contente  of  which  he,  the 
Plaintiff,  was  imperfectly  acquainted,  but  by  which,  in  fact,  he  authorised  Lord 
Newborough,  and  the  other  [404]  trustees  of  the  will  of  a  testator,  to  sell  60,000 
florins  stock,  and  agreed  to  receive  the  produce  upon  the  trusts  of  the  marriage  settle- 
ment of  Schroder. 

The  Plaintiff,  who  had  not  previously  been  aware  of  the  fact,  was  afterwards 
informed  that  he  had  been  appointed  trustee  of  Schroder's  marriage  settlement.  The 
Plaintiff  felt  annoyed,  and  strongly  objected  thereto,  and  Schroder  ^reed  to  appoint 
a  new  trustee  in  his  place.  The  Plaintiff  consented ;  and  bein^  anxious  to  know  the 
extent  of  his  liability,  he  requested  to  be  furnished  witii  copies  of  the  documents. 
These  were  sent ;  and  it  tkeu  appeared,  that  tbe  Plaintiff  haa,  by  subatitutioD,  been 
appointed  a  trustee,  Joy  a  deed  dated  the  24th  et  September  1846,  whioh,  however,  be 
had  not  executed.  Ilie  draft  of  a  deed,  substituting  another  trustee  in  his  place,  was 
also  sent.  The  Plaintiffs  solicitors  laid  the  documents  before  counsel,  to  advise  as  to 
the  proper  course  to  be  pursued  for  the  Plaintiffs  protection,  and  instructed  him  to 
prepare  the  fullest  possible  release,  and  any  bond  or  deed  of  indemnity  which  he 
might  consider  desirable. 

Counsel  was  of  opinion,  that,  by  signing  the  letter,  the  Plaintiff  had  accepted  the 
trust.  He  discoverMl  that  a  sum  of  £2000  had  been  lent  by  tbe  former  trustees  to 
Mr.  Schroder,  whioh  he  considered  a  breach  of  trust,  and  he  prepared  a  release  and 
bond  from  Mr.  and  Mrs.  Schroder,  as  a  security  and  indemnity  in  respect  <tf  the 
dealings  with  the  trust  funds.  For  this  release  and  bond  the  Plaintiffs  solicitors  paid 
fees  to  counsel  amounting  to  £6,  lOa.  and  £3,  6s.  6d. 

On  the  6th  of  Janoary  1846  the  Plaintiff's  solieitw  was  informed  tiiat  the 
opinion  of  another  oounsel  had  been  taken  by  otiier  parties  as  to  the  £2000,  and  who 
[405]  thought  that  it  was  bound  by  tile  trusts  of  the  settlement;  but  he  recommended 
Mr.  Schroder  to  take  the  opinion  of  the  Court  upon  it  The  opinion  proceeded : 
"  The  best  course  for  doing  this,  I  think,  would  be  for  all  parties  to  agree,  for  the 
purposes  of  the  suit,  to  waive  the  restrictive  clause  in  the  last  deed  of  tiie  12th  of 

R.  in.— 28* 
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November  1842,  profaibiting  the  trustees  from  recalling  Hhe  £2000  advanced,  and  to 
let  the  trustees  file  a  bill,  praying  merely  a  declaration  of  the  Court,  whether  or  not 
the  money  be  included  in  the  settlement.  In  this  way,  I  thiuk,  the  Coart  would 
order  the  costs  of  all  parties  to  be  paid  out  of  the  iMiocipal  of  the  £2000.  If  the 
parties  cannot  agree  on  that  courae,  I  can  only  aarise  the  trustees  to  pursue 
oourse  recommended  in  my  Uxmer  opinira.  Should  the  trustees  find  any  difficulty 
in  doing  this,  they  may  find  someone,  as  next  friend  of  the  children  <rf  the  marriage 
to  file  a  Irill  against  themselves  (the  trustees)  and  Mr.  and  Mrs.  Schroder  for 
obtaining  the  opinion  of  the  Coart  whether  the  £3000  be  or  not  included  in  the 
settlement  of  1840,  as  the  children's  rights  cannot  be  affected  by  the  prohibitory 
«lauBe." 

This  opinion  having  been  laid  before  the  PlaintifTs  counsel,  he  advised  that  a  bill 
should  be  filed  against  the  proper  parties  to  compel  the  restitutitm  of  the  sum  of 
£2000.  Instructions  were  given  for  the  bill,  and  counsel,  on  the  oocasion,  wss 
furnished  with  a  copy  of  the  correspondence  which  had  ti^en  place  between  the 
parties,  and  part  of  it  was  stated  in  the  bill.  The  bill  was  filed  on  the  13th  of  March 
1846,  and,  in  consequence,  neither  the  bond  nor  release  were  executed. 

Shortly  afterwards,  Sdiroder  urged  the  Plaintiff  to  desist  from  proceeding  in  the 
8uit^  and  to  accept  his  personal  indemnity  against  the  liability  in  r8^>eet  of  [«NQ  the 
£2000.  This  letter  was  submitted  in  conference  for  the  omnion  ctf  oounael,  who 
advised  the  Plainti'ff  not  to  accept  die  offbr;  and  a  fee  <rf  £1,  38.  6d.  was  paid  on 
such  conference.    The  Plaintiff  afterwards  gave  notice  of  motion  for  liberty  to  pay 

girt  of  the  trust  fund  into  Court,  and  filed  an  affidavit  in  support  of  the  motion, 
e  gave  briefs  to  two  counsel  on  that  occasion.  The  order  was  made  without 
opposition ;  but,  in  the  order  as  drawn  up,  the  affidavit  was  not  stated  to  have  been 
read. 

The  old  trustees  afterwards  agreed  to  re^ace  the  £2000  and  pay  the  Plaintiff  hii 
costs ;  and  a  petition  was  presented  by  the  Plaintiff,  for  the  purpose  of  effecting  the 
arrangement,  and  of  compromising  the  suit.  Two  counsel  were  ins^cted  by  the 
Plaintiff  to  support  it ;  and,  at  firs^  no  opi>08itton  was  uiticipated ;  but  Schroder  and 
some  other  parties  having  intimated  their  intention  not  to  consent  theretc^  the 
Plaintiff  prepared  and  delivered  further  brief^  as  instruotions  to  ooansel,  with 
additional  fees  of  £2,  4b.  6d.  and  £1,  3s.  6d. 

Oa  the  hearing  of  the  petition,  the  order  was  made ;  and  it  was  referrod  to  the 
Taxing  Master  to  tax  the  Petitioner  his  coats,  charges,  and  expenses  of  and  incidental 
to  the  trust,  and  also  his  costs  of  the  suit,  up  to  the  date  of  the  order,  inuladine  the 
costs  of  the  petition,  as  between  solicitor  ana  client.  The  old  tiiistees  were  ordered 
to  pay  him  the  amount. 

In  the  taxation,  the  Taxing  Master  had  disallowed  the  chotgea  for  lAe  foUowing 
items,  which  were  now  the  subject  of  discussion  : — 

1.  The  costs  of  the  release  and  bond,  which  had  never  been  executed. 

[407]  2.  The  conference  fee  of  £1,  Is.  on  Mr.  Schroder's  proposal  to  stay  the 
proceedings  in  the  suit 

3.  The  costs  oi  the  affidavit  in  support  of  the  motion,  which  had  not  beau  entered 
as  read  in  the  ordw. 

4.  The  costs  of  the  brief  to  a  second  counsel  on  the  motion  to  pay  into  Court 
6.  The  farther  briefs  on  the  |ietition  to  compromise. 

6.  The  copy  d  the  orarespondence,  famished  to  counsel  as  instmotims  for  the 

bill. 

Mr.  Stephens,  the  Plaintiff,  now  presented  a  petition  for  a  review  of  the  taxation, 
and  that  the  Master  might  be  directed  to  allow  the  charges  for  the  above  items. 
Mr.  Tunier,  in  support  of  the  petition. 
Mr.  Roupell  and  Ab>.  Ampblett,  amtrii. 
Stwrge  v.  DimsdaXe  (9  Beavan,  170),  was  cited. 

The  Master  of  ths  Rolls  [Lord  LangdiJe].  We  have  too  often  occasion  to 
observe,  here,  on  the  verr  hard  and  difficult  situation  in  which  trustees  are  placed, 
who  have  vduntarily  undertaken  the  obligations  of  a  trust ;  but  how  much  harder  is 
the  situation  of  tids  troatee,  upon  whom  a  trust  has  been  imposed  by  means  of  a  gross 
deception. 
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The  Fetationer  having  had  this  tanist  forced  upon  him,  wad  being  thweby  placed 
in  a  situatitm  of  very  great  difficulty,  the  question  i^  whether  I  can  concur  with  the 
Taxing  Master  in  the  conclusions  to  which  [408]  he  us  come,  in  the  tKxaHon  oi  the 
bill  of  ooflts  onder  this  special  order  of  reference. 

It  appears,  that  although  Mr.  Stephens,  the  Petitioner,  was  imposed  upon,  when 
he  took  upon  himself  this  trust,  yet  that  he  had  so  conducted  himself  as  to  become 
liable  to  perform  it,  and  he  soon  found  himself  in  a  situation  of  very  great  difficulty. 
A  question  had  uisen  as  to  the  investment  of  60,000  florins;  and  it  was  very 
doubtful  what  ought  to  be  done.  Under  the  circumstances,  he  consulted  a  gentleman 
of  the  Bar  of  great  knowledge  and  experience,  and  laid  before  him  the  papers 
which  he  had  sot  in  relation  to  the  trust.  He  asked  his  opinion,  desiring  him  also 
to  prepare  raw  seontitiea  as  he  might  oonsider  proper.  Coonsel  discovered  thiUi, 
beeidee  die  question  as  to  the  investment  of  tJie  60,000  florins,  there  ww  anoUier 
very  aerious  queatacm,  namely,  whedier  a  sum  which  Mr.  Schroder  had  pravailed 
upon  the  former  trustees  to  lend  him  upon  certain  securities,  was  or  was  not  subject 
to  the  trusts  of  the  settlements  Counsel  gave  his  opinion,  and  also  prepared  the 
draft  securities.  At  this  time,  Mr.  Stephens  and  his  solicitor  appear  to  have  been 
willing,  perhaps  unwisely,  to  accept  security  if  it  could  be  got.  Experience  shews 
us,  that  trustees,  under  such  circumstances,  are  too  willing  to  accept  even  a  doubtful 
security  rather  than  throw  the  matter  (as  it  is  called)  into  Chancery,  subjecting 
themselves  thereby  to  all  the  inconveniences  attendant  upon  a  Chancery  suit,  ana 
exposing  the  trust  funds  to  an  amount  of  costs  from  which  they  very  naturally  shrink. 
It  would  be  much  better  for  themselves,  in  many  cases,  if  they  entertained  no  such 
feeling. 

However,  Mr.  Stephens'  solicitor  stated,  in  the  course  of  the  correspondency  that 
he  must  insut  upon  se-£409}-curity,  securities  were  prepared,  and  it  probably  becune 
apparent,  at  Uie  time,  that  the  security  of  Mr.  Siwroder,  who  haa  caused  all  the 
mischief,  was  worth  nothing. 

Very  shortly  afterwards,  it  appeared  that  advice  had  already  been  taken  by  the 
former  trustees ;  from  which  it  clearly  resulted,  that  no  security  could  be  satisfactory 
in  such  a  case,  and  that,  in  all  probability,  there  must  be  a  bill  filed.  It  was  suegested 
that  a  bill  might  be  filed  by  Mr.  Stephens  himself ;  but  it  was  not  very  Ukely  that 
he  would  voluntarily  come  forward  to  exhibit  his  own  delinquencies.  Another 
suggestion  was,  that  by  some  manoeuvre,  a  restrictive  clause  in  the  settlement  was  to 
be  waived  for  ^e  particular  purpose  of  a  suit,  so  as  to  secure  the  costs  being  paid  out 
of  the  trust  fund  and  not  by  the  parties ;  and  so  much  was  the  suit  considered 
neoeeeary,  that  there  was  a  third  plan  proposed,  namely,  for  the  parties  to  get  some 
one  to  act  as  next  friend  of  the  in&tnts  and  to  file  a  1:^  in  their  names  a^tinst  the 
trusteee.  Everyone  must  tiierefbre  feel  satisfied,  tbat^  unless  the  fund  were  restored 
a  suit  was  inevitable.  When,  therefore,  it  appeared  that  the  proceedings  must  end 
in  a  suit,  it  became  perfectly  idle  to  execute  uie  instruments  which  had  bwn  prepwed, 
and  they,  therefore,  became  useless.  The  question  is,  whether  the  costs  incurred  in 
the  preparation  of  those  securities,  which,  in  the  event  that  happened,  turned  out  to 
be  unnecessarily  incurred,  becatise  it  appeared  that  a  suit  could  not  be  avoided 
or  prevented  by  the  execution  of  the  securities,  ought  to  be  refused  to  the  trustee 
undw  such  an  order  as  this.  It  is  very  unfortunate  that  those  costs  had  been 
incurred ;  but  the  question  is,  whether  the^  were  not  at  ^e  time  reasonably,  as  well 
as  boitd  fide,  incurred,  and  [410]  whether,  in  consequence  of  their  turning  out  to  be 
useless,  the  trustee  is  to  be  disallowed  them. 

In  the  first  place,  it  is  said,  that,  under  such  an  order  as  this,  these  costs  were  not 
costs  ineMental  to  the  trust.  But  how  did  Mr.  Stephens  incur  these  costs,  ensept  in 
consequence  of  t^e  bust  being  imposed  upon  him?  They  were  not  indeed  coats 
actually  incuired  in  the  execution  of  the  trust,  but  they  were  costs  incurred  in  the 
attempt  to  obtain  a  restoration  of  the  trust  fund  for  the  benefit  of  the  catvM  que  trust, 
by  means  of  securities  which  could  be  carried  into  execution.  I  consider  that  they 
were  costs  "incidental  to  the  trust,"  and  would  not  have  been  incurred  at  all,  except 
with  reference  to  the  trust.  Say,  if  you  please,  that  they  were  imprudently  or 
rashly  incurred :  still  they  were  incurred  in  conse<[{uence  of,  and  incidental  tc^  the 
(rust;  and  it  was  only  by  reason  of  the  trust  being  imposed  upon  Mr.  Stefbens  Uiat 
those  eosta  were  incurred  at  aU. 
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The  Matter  haa  proceeded  apon  the  notion  that,  beoanse  these  seomities  were 
prepared  before  it  was  finally  oonclnded  tiiat  ^uf  should  be  ezeoated,  and  beoiiMe 
tbey  turned  oat  to  be  UBeleaa,  they  ought  not  to  be  flowed.  Undoubtedly  thwe  are 
many  cases  in  which  that  rule  is  to  be  applied ;  and  I  have  had  some  doubt,  in  the 
oonrse  of  the  discuBsion,  whether  it  might  not  be  properly  applied  in  this  ease.  Bat  the 
conclusion  I  have  come  to  is  this — that,  having  regard  to  the  motives  which  probably 
preceded  his  conduct,  and  still  more  having  remrd  to  the  form  of  the  order,  and  the 
circumstances  under  which  the  order  was  made,  I  cannot  agree  with  the  Master  Id 
the  conclusion  to  which  he  has  come. 

[411]  The  next  point  in  difference  is  this;  a  suit  having  been  instituted,  a 
proposal  was  made  bv  Mr.  Schroder  to  Mr.  Stephens,  to  desist  from  proceeding  in 
the  suit  and  accept  his  personal  indemnity  against  bis  liabilities  in  respect  of  the 
jC2000.  Mr.  Stephens'  solicitor  waited  upon  counsel,  and  had  a  conference  with  him 
to  know  whether  that  offer  should  be  accepted  or  not ;  be  advised  the  Petiti(Hier  to 
accept  nol^g  less  than  the  restoration  of  the  trust  fund ;  and  the  <;^ue>ti<m  ia,  wheUier 
this  conference  fee  should  be  allowed.  Now,  is  it  so  extremely  plain  that  the  costs  of 
that  advice  ought  to  be  disiJlowed?  It  has  been  said  here,  and  said  truly,  that 
trustees,  when  placed  in  such  a  state  of  difficulty  with  rewd  to  their  cestvis  que  friuf, 
will  not,  without  the  best  advice,  believe  that  they  ought  to  refuse  to  desist  from 
proceedings  if  they  can  get  some  security.  I  do  not  think  that  Mr.  Stephens  was  io 
such  a  position.  Mr.  Schroder  had  so  conducted  himself,  that  everybody  concerned 
in  this  matter  ought  to  have  disregarded  his  proposals.  The  solicitor,  however, 
desiring  to  do  that  which  was  proper  between  the  parties,  walks  over  to  counsel's 
chambers,  and  asks  his  opinion  upon  the  subject.  Thoueh  this  point  is  more  doubtful 
than  the  former,  yet^  at  Uie  same  time,  I  think  that  die  Tee  ought  to  be  allowed. 

The  next  pcdnt  raised  here  ia  as  to  the  costa  incurred  apon  the  motion ;  and  I  am 
ai  opinion,  that  as  the  affldaTite  were  not  entered  in  ^  order  as  read,  tiiey  eannot 
be  allowed.   I  agree  wiUi  the  Master  upon  that 

Then  comes  the  question,  connected  with  the  other  motion  to  ^y  into  Court  the 
monies  arising  from  the  sale  of  Exchequer  bills.  The  motion,  I  think,  was  ultimately 
consented  to  by  all ;  and  the  question  is,  [412]  whether  the  two  briefs  to  two  counsel 
ought  to  be  allowed.  This  is  a  question  which  very  often  arises ;  but  I  do  not  think 
I  have  had  it  more  than  once  formally  and  distinctly  brought  under  my  consideration. 
A  motion  may  be  made  for  a  very  simple  purpose,  and  apparently  would  be  granted 
without  any  discussion  or  diflBculty.  Nevertheless  such  a  motion  may  be  made  in  a 
cause  in  which  there  are  various  and  complicated  interests,  conflicting  one  wi^  another 
— where  the  &cts  of  the  case  are  of  such  a  complicated  nature  and  the  rights  of  the 
parties  ultimately  to  be  adversely  decided,  are  of  such  a  nature,  that,  even  npcm  the 
simple  proceeding  of  ^ying  money  into  Court,  there  may  b^  and  very  <mea  an^ 
some  qualificatioDS,  limits  or  codditions  to  be  imposed.  So  that  whether  the  motioD 
ought  to  be  consented  to,  cannot  be  detennined,  not  only  without  discossion,  bat 
wiuiout  the  application  to  the  subject  of  a  great  deal  of  knowledge  and  experience. 
The  Master,  I  have  no  doubt,  came  to  the  conclusion  he  did,  for  the  protection  of  the 
suitors  against  any  unnecessary  costs;  and,  looking  to  the  whole  of  the  suit,  and 
having  regard  to  what  might  very  possibly  arise,  he  thought  that  it  was  unnecessary 
to  have  two  counsel  present  on  such  an  occasion,  and  that  he  ought  not  to  allow  an 
expense  of  that  sort,  on  the  notion  that  the  parties  might  have  easily  agreed  amonj^ 
themselves  to  this  being  done,  either  hy  consent  or  without  oppositum.  I  am  afraid 
it  has  often  been  found,  to  the  surprise  of  counsel,  that  they  are  sometimes  called 
on  by  the  Court  to  answer  a  great  manv  enquiries  and  questions  which  are  veiy 
necessarily  and  properly  put  to  than  for  tne  purpose  of  enabling  the  Court  th<»t>ugfaly 
to  understand  the  whole  bearinsB  of  the  ease.  It  often  occurs  here,  that  there  ue 
thin^  which  have  not  been  brought  distinctl}^  forward,  and  respecting  which  I 
consider  it  necessary  to  have  an  expumation.  It  is,  therefore,  a  matter  of  great  [4m 
consideration  whether  two  counsel  ought  to  be  always  excluded  in  cases,  merely 
because  they  appear  simple  in  themselves :  they  may  be  mixed  up  with  other  matters 
which  may  require  a  very  great  deal  of  consideration.  I  think  that  the  two  brieb 
ought  to  be  allowed. 

The  next  point  ariaea  upon  the  briefs  upctti  the  petition.   There  was  a  petitioa 
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presented,  and  the  briefs  were  put  into  the  handa  of  oounself  with  in^TOCtions  that 
the  prayer  oi  the  petition  would  not  be  renated.  After  the  hrieU  were  bo  delivered 
to  eounseli  it  appeared  that  an  oppoaitaon  was  threatened,  the  oonsequenoe  of  which 
waa,  Uut  it  became  necessary  to  apprise  oounael  of  the  fact ;  and,  aupposing  oounael 
to  have  read  their  bri^  with  a  view  to  the  petition  being  unof^MMd,  and  on  tiie 
notion  that  nobody  bat  the  Court  would  oppose  it,  I  cannot  think  it  waa  improx)er  to 
wnnt  oat  the  tikrwtened  owontion  to  eooiuid,  and  to  give  the  fees  with  supplemental 
bri^a.  I  tiiink,  from  the  different  form  ^t  the  matter  took,  that  the  Master  oug^t 
to  have  allowed  the  other  briefs. 

With  respect  to  the  correapondence,  the  caae  is  thia : — The  whole  correspondence 
between  these  parties  was  laid  before  counsel,  amongst  the  instructions  for  drawing 
the  bill.  Counsel  drew  the  bill,  and  inserted  in  it  not  the  whole,  but  a  large  part, 
of  the  correapondence :  then  coats  were  allowed  for  the  instructions  for  the  bill  and 
for  drawing  it.  I  cannot  allow  any  separate  chaige  for  tiie  correepondenoe :  on  that 
I  agree  with  the  Master. 

As  to  the  mode  of  taxing  costs,  I  cannot  consult  my  own  opinion  about  it.  I  am 
ezoeedin^y  sorry  to  say  that  the  rules  as  to  the  costs  allowed  to  solicitors  are  on  a 
moat  onsatisfaotoiy  footing.  I  believe  that  they  con-[41^4inue  on  that  footing 
beoause  nobody  has  as  yet  been  able  to  surest  any  mode  of  tudng  the  costs  in  a 
more  satia&ctory  manner ;  and  this  shews  a  want  of  ingenuity  in  the  profession,  which 
surprises  me.  However,  the  fact  is  this,  that  solicitors  are  allowed  a  very  small 
remimeration  for  obtaining  instructions  for  the  bill,  which  often  occasions  them  a 
degree  of  trouble  and  expenditure  not  at  all  commensurate  with  the  allowance  made 
to  them.  On  the  other  hand,  they  are  allowed  for  doin^  that  which  they  never  do, 
namely,  for  drawing  the  bill,  a  sum  of  money  in  proportion  to  the  length  of  the  bill ; 
it  being  supposed,  that  the  sum  allowed  for  the  instructions  which  they  give  and 
the  sums  allowed  for  the  drawing  which  they  never  do,  together  make  an  amount 
which  may  satisfy  them  completely  for  that  which  they  do,  in  getting  the 
instinetions.  That  is  the  rule  whioh  has  been  adoiAed  in  this  Court  for  many 
years,  probably  from  the  time  when  the  solieitors  drew  the  bills  themselves  and 
had  them  settled  by  oounael. 

I  must  refer  the  matter  bade  to  the  Master  to  review  his  taxation  as  to  these 
•evOTal  points. 

[416]  Cabr  vl  Hsndkbson.  Nov.  30,  1848. 

In  a  creditor's  suit,  a  defaulting  adminiatrator  and  his  asngnees  appoiuted  peiidaiie 

Ute,  held  not  entitled  to  any  costs. 
In  a  creditor's  suit,  a  mortgagee  consented  to  a  sale,  and  the  produce,  which  was 

insufficient  to  pay  the  mortgage,  was  paid  into  Coiui.   Held,  that  the  parties  to 

tiie  suit  were  not  entitled  to  any  costs  of  a  petition  presenteid  by  the  mortgagee 

for  payment  out  of  Court  of  the  fund  to  him. 

This  waa  a  creditor's  suit ;  and,  by  the  decree,  the  ususi  aocounts  were  directed  to 
be  takan  as  against  the  adminiatiutor.  Pending  the  reference,  the  adminiatrator 
became  bankrupt,  and  his  assignees  were  l»ought  before  the  Court  by  supplemental 
bill 

A  sum  of  £490  was  ultimately  found  due  from  the  administrator  and  his  estate ; 
and  the  first  question  was,  whether  either  the  administrator  or  his  assi^ees  were 
entitled  to  any  costa  of  suit:  Dawson  v.  Parrot  (3  Bro.  C.  C.  236),  LtUlehaies  v. 
Gaseoyne  {Ibid.  73),  Franldm  v.  Frith  (3  Bro.  0.  0.  433),  Sarmd  v.  Jma  (2  Hare,  246) 
were  cited. 

The  Mastsr  of  the  Bolls  [Lord  Langdale]  decided  that  they  were  not  entitled 
to  any  costs. 

Ajiother  question  arose  as  to  costs  under  the  following  circumstances : — A  lease- 
hold belonging  to  the  testator  was  mortgaged  to  Robertson,  who  was  no  party  to  the 
amt,  and,  by  ute  decree,  it  was  ordered,  that,  in  case  he  should  consent,  we  leasehold 
should  be  sold,  and  the  produce  applied  in  the  first  pUoe  in  payment  of  the  mortgage, 
and  in  the  meantime  paul  into  Court. 
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The  property  was  sold  for  £503,  and  the  amount  was  paid  into  Court.  £708 
were  found  due  to  Bobertson,  and  he  presented  a  petition  for  payment  out  oi  Conit 
to  him  of  the  fund,  in  part  satisfaction  of  hia  mort&aee. 

J[41Q  The  second  (question  was  whether  any  of  the  parties  were  entitled  to  hare 
thnr  costs  of  the  petition  out  of  the  produce  of  the  laueholds :  Kenebd  t. 
(13  Yes.  370)  was  cited. 

Ths  IAaster  of  the  Bolls  deckled  that  they  were  not ;  but  that  Bobertstm  was 
entitled  to  the  whole  fund. 

Mr.  Walpole  and  Mr.  W.  Morris,  for  the  Plaintiff. 

Mr.  Boupell  and  Mr.  Lewin,  for  the  assignees. 

Mr.  J.  J.  Jervis,  for  the  mortgagee. 


[417]   Greedy  v.  Lavender.   Nov.  18,  Dee.  22,  1848. 

[S.  C.  18  L.  J.  Gh.  62.   Not  foUowed,  606  v.  Mahood,  1874,  23  W.  R.  71. 
Doubted,  BeUiier  t.  fFUUamg,  1890,  45  Gh.  D.  518.] 

In  a  simple  administration  suit,  the  costs  all  necessatr  parties  are  payable  out  of 
the  estate.  But  where  some  of  the  resicUiary  legatees  have  assigned  or  incumbered 
their  share,  they  and  their  assignees  are  entitled  to  one  set  of  eosts  only,  namely, 
the  costo  of  the  assignors :  and  as  between  the  assignors  and  assignees,  the 
assignees  are  entitled  to  receive  such  costs,  in  discharge  of  their  own  costs  of  suit^ 
and  to  have  the  deficiency  (if  any)  out  of  the  share  of  their  assignors. 

Difficulty  in  determining  whether  Go-defendants  have  improperly  severed  in  their 
defences. 

Subject  to  certain  interests  given  to  his  wife,  the  testator  devised  and  bequeathed 
his  real  and  personal  estate  to  trustees,  on  trust;  to  sell,  and  to  divide  the  produce 
unoi^t  his  second  cousins,  the  sons  and  daughters  of  hia  first  cousins. 

The  fund  became  divisible  in  fifteenths,  of  which  the  Plaintiff,  a  married  woman, 
was  eutitied  to  onfr-fifteenth.  On  the  death  of  the  widow,  tiie  Plaintiff  filed  her  hill 
agaiiurt  tiie  representatives  and  the  other  parties  entitled,  for  the  adminiateation  of 
the  estate.   The  accounts  were  taken,  and  the  class  ascertained. 

The  Plaintiff,  and  some  of  the  other  residuary  legatees,  had  incumbered  tiieir 
shares,  and  their  incumbrancers  were  also  made  Defendants. 

The  Plaintiff  stated  an  incambrance  made  by  herself  and  husband,  the  validity  of 
which  she  questioned,  and  she  prayed  to  have  her  share,  notwithstanding  any  aaaign- 
ment  made  thereof.    The  questions  related  wholly  to  the  costs. 

Mr.  Roupell  and  Mr.  Blunt,  for  the  Plaintiff,  asked  for  the  costs  of  suit  out  of  the 
estate. 

Mr.  Turner,  Mr.  Walpole,  Mr.  G.  P.  Gooper,  Mr.  Humphry,  Mr.  Boupell,  Mr. 
Gankrien,  Mr.  Speed,  Mr.  Goodeve,  Mr.  I^Iett,  Mr.  Shadwell,  Mr.  Graig,  and  Hr. 
J.  H.  Law,  for  the  Driendants. 

It  was  said,  first,  that  as  the  Plaintiff,  by  her  bill,  sought  something  beyoiu]  tiis 
aimple  administration  of  [41^  the  estate,  she  ought  to  oe  charged  with  the  extn 
costs ;  secondly,  that  those  parties  who  had  incumbered  their  shares,  ought  to  bear 
the  esira  expense  occasioned  thereby ;  and,  thirdly,  that  some  €i  the  Defendants  had 
improperly  severed  in  their  defences. 

A  case  of  Jenkint  v.  Briant,  before  the  Vice-Ghancellor  of  England,  was  cited  and 
relied  on.    (Reg.  Lib.  1847,  A.  fol.  1874.) 

The  Master  of  the  Kolls.  The  first  question  is,  whether  the  Plaintiff  is 
entitled  to  the  costs  of  the  suit  out  of  the  estate.  They  are  claimed  on  the  ground 
that  this  is  an  administration  suit,  brought  for  the  purpose  of  ascertaining  the  class 
of  legatees,  and  dividing  the  fund.  If  that  be  so,  the  Pluntiff  is  entitled  to  the 
general  costs  of  suit.  On  the  other  hand,  it  is  alleged,  that  this  ia  not  the  only 
purpose  for  which  tiie  suit  was  instituted ;  for  it  seeks  to  set  aside  an  assignmeiit 
made  by  the  husband  of  the  Plaintiff  to  the  Defendant  Bumell ;  and  that  part  of  the 
charges  in  the  bill  and  of  the  relief  prayed  shew,  that  expemes  must  nave  beea 
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incurred  beyond  those  pro^rly  belongioj^  to  a  mere  adminiBtration  suit    It  is 
impossible  for  me  to  ascertain  whether  this  is  so  or  not,  without  going  carefully 
Uirough  the  pleadings ;  and  although  the  enquiry  may  produce  far  mxat  expease  than 
advanta^,  yet  it  is  my  duty  to  ascertain  it^  by  a  reference  to  the  Taxing  Master. 
Mr.  C.  P.  Cooper  waived  the  reference. 

The  Mastkb  op  the  Bolls  piord  Langdale].  Then  the  Plaintiff  and  the 
trustees  and  representatives  must  be  deemed  to  be  entitled  to  their  sosts.  The  re- 
.  [419]-siduar^  leeitees  were  necessarily  made  parties  to  the  suit,  for  the  property  is 
siren  to  an  ind^ite  class  of  persons.  Those  who  make  wills  of  this  kind  are  very 
uttie  aware  of  the  intricacy  and  delay  which  such  a  disposition  givea  rise  to.  The^ 
think  it  can  very  easily  be  ascertained  who  are  their  seccmd  cousins;  whereas  it  is 
very  often  a  matter  of  great  difficulty,  and  the  expense  is  occasioned  not  by  the 
forms  of  the  Court  of  Chancery,  but  by  the  dispositions  of  the  testator  himself.  In 
this  case,  the  persons  to  be  ascertained  were  the  second  cousins  of  t&e  testator. 
They  are  fifteen  in  number,  and  if  all  those  persons  had  been  before  the  Court  merely 
for  the  purpose  of  having  the  account  taken  and  the  class  ascertained,  then  all  parties 
would  have  had  their  costs  of  the  suit  out  of  the  fund,  and  thereby  bear  their  share 
of  them.  The  case,  however,  becomes  materially  altered  where  assignments  have 
been  made  of  the  shares.  It  would  be  a  ^ve&t  hardship  and  injustice  to  make  those 
who  retain  their  shares  in  the  funds  contnbute  to  the  expenses  of  other  persons,  who, 
for  their  own  convenience)  and  by  dieir  mode  of  dealing  with  their  shares,  have 
occasiimed  additional  expensea.  Some  limitation  la  necessary,  and,  if  I  oorreotly 
understand  the  decision  of  the  Yioe^Jhancellor  of  England  in  the  case  referred  to,  I 
am  disposed  to  adhere  to  it. 

The  Court,  it  ia  said,  first  determined,  in  that  case,  that  only  one  set  of  costs 
ought  to  be  allowed  to  each  legatee,  and  then  ^ve  the  amount  to  the  a9signees.  I 
concur  in  that  principle,  and  tnink  that  there  is  authority  to  support  it,  and  I  must 
act  on  it  upon  the  present  occasion. 

Another  hardship  complained  of  is,  that  some  of  the  Defendants  have  joined  in 
one  answer,  while  others  have  put  in  separate  answers.  Parties  in  the  same  [420] 
interest  ought  to  join  in  their  defence ;  but  it  is  found  almost  impossible  to  lay  down 
an^  rule  to  punidi  parties  who  do  not  join  in  their  defence.  The  protection  of  the 
suitor  is  in  the  disOTetiou  and  honour  of  counsel  and  solicitors.  There  are  such 
shades  of  difference — such  nice  disttnotions,  that  the  Court  can  seldom  come  to  a 
satisfactory  conclusion.  When  the  point  has  been  brought  before  me,  I  have 
experienced  great  difficulty  in  punishing  persons  for  not  joining  somebody  else  in 
their  defence. 

I  think  that  the  costs  of  all  parties,  except  the  assignees,  ought  to  come  out  of 
the  estate,  but  that  such  costs  as  the  assignors  are  respectively  entitled  to  ought  to 
be  paid  to  their  assignees,  who  have  a  primary  right  against  the  fund  and  a^^ainst  the 
persons  making  the  incumbrances.  I  think  eacE  assignee  ought  to  have  his  further 
costs,  if  any,  out  of  his  asngnor's  share  of  the  fund. 

Mr.  Turner  asked  whether  the  assignee  was  to  take  the  costs  of  the  assignor,  or, 
according  to  the  expression  of  the  Vioe-Chanoellor,  was  to  have  one  set  of  costs ; 
namely,  the  costs  of  himself,  the  assignee. 

Thx  Mastkr  of  the  Boli£  [Lord  Lanodale].  The  assignee  ou^t  to  have  those 
costs,  which  the  aaai^or  would  have  got,  if  ne  had  made  no  assignment.  I  thipk  the 
assignee  should  receive  costs  in  respect  <^  his  assignor's  poaition  in  the  cause,  and  not 
in  respect  of  his  own. 

I  am  inclined  to  adhere  to  the  case  of  Jei^ns  v.  Sriant ;  and,  if  the  parties  wish 
it,  I  will  look  at  it.    It  is  proper  to  have  a  rule  laid  down  in  such  a  case  as  this. 

[^1]  Mr.  Blunt.  Another  difficulty  arises  from  this : — Some  of  the  parties, 
who  have  incumbered  their  shares,  have  joined  in  their  defence  with  others  who 
have  not. 

The  ItfASTSB  of  the  Rolls.  The  costs  must  be  apportioned :  each  would  be 
entitled  to  a  share. 

Dec  22.  The  case  was  again  mentioned,  when  It  was  said,  that  some  of  the 
assignors,  whose  costs  when  taxed  were  directed  to  be  paid  to  their  assignees,  would 
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not  take  in  their  vottm  for  tuatim),  and  tiiat  thoa  tlie  disMbatioii  of  die  fond  would 

be  prerented ;  but 

THX  MA8TIB  OF  THK  BoLLS  [Lord  Laogdale]  aaid,  that,  if  neoeaaary,  the  Court 
wonkl  order  tiiem  to  do  aa(l) 


[428]   ABMrraTKAD  v.  Durham.   Jan.  21,  22,  JfonA  27,  28,  184& 
[S.  a  11  BaaT.  556.} 
Demurrer  allowed  to  a  bill  on  the  ground  of  uncertainty. 

A  bill  was  filed  against  the  drainage  commissioners  under  a  local  Act,  complaining  of 
a  misapplication  of  the  funds,  but  neither  treated  the  oommissioners  ooUectiTely  u 
a  oorporstion  or  separately  as  individuals,  each  answerable  for  himself,  but  partly 
in  one  character  and  partly  in  the  other ;  and  the  charge  most  relied  on,  of  apply- 
ing monies  received  to  their  own  punraees,  was  not  so  stated,  as  to  make  it  appear 
whether  all  or  which  of  the  De»ndaiits  were  songht  to  be  affacted.  A  general 
demurrer  was  allowed. 

This  ease  came  before  the  Court  on  demurrer  to  the  whde  InlL 

The  bill  was  filed  by  Armitstead  and  seren  othw  persons,  "on  behalf  of  them- 
aelves,  and  all  other  the  participants  of  or  omen  of  kmat  and  grounds  in  tiie  level  of 
Hatfield  C^iase  and  parts  adjacent  in  the  counties  of  York  and  Lineoln,  and  Notting- 
ham, who  had  been  charged  with,  and  by  whom  the  expenses  of  the  works  of  drainage 
thereinafter  mentioned  had  been  borne  and  defrayed  against  the  three  present  and 
the  representatives  of  the  former  commissioners. 

The  bill  stated  an  Act  of  the  63  G.  3,(2)  intituled,  "An  Act  for  the  more 
etfectually  draining  and  improving  the  level  of  Hatfield  Chase  and  parts  adjacent  in 
the  counties  of  York,  Lincoln,  and  Nottineham."  This  Act  recited,  t^at  the  lands 
belonging  to  the  partioipants  were  chargeaUe  with  the  expenses  of  certain  works  of 
drainage  within  the  levd  and  parte  adjacent ;  and  tiiat  the  participants  were  desirous 
to  improve  the  drainage  kA  Ae  said  lands  and  grounds.  It  then  appointed  John  Hall 
and  Joseph  Tbaokray,  oommissioners  for  the  purposes  of  the  Aeti  widi  power  to 
appoint  new  commissioners.  They  were  to  have  three  guineas  for  each  day  «iey  wen 
employed.   (Sect.  5.) 

[423]  The  commissioners  were  authorized  to  erect  certain  drainage  works,  and, 
from  time  to  time,  until  the  works  were  perfected,  to  assess  die  luids  of  the 
participants  with  the  sums  necessary  for  defraying  the  expenses  (sect.  26),  and  to 
enforce  payment  of  the  rates  by  distress.  (Sect  39.)  And  when  the  drainage  and  works 
had  been  completed,  and  they  had  settled  and  adjusted  the  lands  to  be  rated  by  an 
award  specifying  the  lands,  to  tax  and  charge  the  lands  with  their  respective  propor- 

(1)  Abstract  of  Dbcrkk.  (Reg.  Lib.  1848,  A  fol.  620.). — Tax  the  coste  of 
Uie  Phuutiff  and  Defendants  '*  other  than  such  of  them  as  are  assignees,  mortgagees, 
or  incumbrancers;"  but,  in  taxing  the  costs  of  Ae  D^ndants,  let  the  Muter 
"  exclude  therefrom  any  additional  costs  incurred  by  reason  of  the  said  Defendants 
or  any  of  diem  having  assigned,  mor^aged,  or  incumbered  their  ahure."  Let  the 
amount  be  raised  out  4^  the  mnds  in  Court 

Tax  the  costs  of  die  assignees,  morteagees  and  incumbrancers. 

Declare  that  the  costs  of  the  Defendants,  who  are  aasignors  or  mortgagors,  ou^t 
to  be  paid  to  their  respective  assignees,  mortgagees,  and  incumbrancers,  towuds 
payment  of  their  costs  (so  far  as  the  same  may  be  required) ;  but  that  the  excess  (if 
any)  ought  to  be  paid  to  the  assignors  and  mortgagors  respectively. 

But  if  the  assignors',  &c.,  costs  shall  not  be  suflScient  to  pay  the  costs  of  the 
assignees,  &c.,  in  full,  then  that  the  residue  ought  to  be  paid  to  such  assignees,  &c., 
out  of  Uie  shfu^s  of  which  they  are  such  assignees,  &o. 

(2)  Local  and  personal,  cap  dxi.  This  Act  is  here  set  oat  more  fully  than  it  wss 
stated  in  the  bill,  in  order  to  save  the  necessity  of  a  repetition  <A  it  in  the  report  of 
the  subsequent  application  for  an  injunction.   See  peri,  p.  666. 
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ti<»u  of  the  wh<^  ezpemea  to  tiutt  time.  And  io  oaw  the  proportion  of  any  partad- 
puit  should  ezoeed  what  bad  been  paid  by  him,  he  was  to  pay  such  excess,  whidi  was 
to  be  applied  in  reoouping  those  who  had  over  paid.  (Sect  34.)  And  the  award 
w«M  to  be  lodged  with  toe  Clerk  of  the  Peaee^  and  was  to  oe  "a  rule  and  precedent  or 
proportion  for  all  future  taxations  to  be  made  on  the  lands  of  the  |i«rtioipants  for 
supporting  the  works'of  drainage."  Any  proprietor  bond  fid*  advaimng  any  money 
for  the  purposes  of  ^e  Act,  was  to  be  paid  *'  out  of  the  first  monies  "  raised.  (Sect. 
36.)  Farticipuits  and  tenants  for  life,  &a,  with  the  consent  of  the  commissioners, 
were  authorized  to  charge  the  lands  with  the  amount  of  their  proportion  of  the 
expenses  (sect  53),  but  were  to  keep  down  the  interest  (Sect  54.)  The  com- 
missioners were  required,  once  in  every  year,  to  make  a  statement  of  monies  received 
and  wpended,  and  lav  die  same  with  Uie  vouchers  before  two  Justices,  "  to  be  by 
them  examined  and  balanced."  (Sect  55.)  And  when  the  works  had  been  comj)letea, 
the  rates  and  taxes  raised,  uid  the  award  deposited,  the  powers  <A  tiie  commissitmers 
were  to  oease,  and  the  lands  to  eome  within  tne  jurisdiction  of  the  loosloommissioners 
of  sewers  ^sect  66)  under  a  previous  Act   (61  G.  3,  o.  30.) 

[4Mj  llie  Act  referred  to  contains  a  provision  (sect  68),  that  any  person  aga^^ 
by  an^  order,  judgment  or  determination  of  the  otHomissioners  or  of  any  Justice, 
"  relatmg  to  any  matter  or  thing  in  this  Act  mentioned  or  oratained,"  "  may,"  within 
three  months,  appeal  to  the  Justices  at  the  general  or  Quarter  Sessions  (first  giving 
twenty-one  6a.j%  notice),  and  entering  into  recognisances  to  try  such  appeal  and 
abide  by  the  order  and  award  of  the  Court  Jurisdiction  was  also  given  "in  a 
summary  iray  to  hear  and  determine  the  said  appeal,  and  to  order  and  award 
satisfaction  and  costs.  And  it  enacts  that  the  commissioners  "  may  and  shall  in  all 
cases  sue  and  be  sued  in  the  name  of  the  clerk  or  treasurer."   (Sect  65.) 

Of  the  original  commissioners  Thackray  died  in  1828,  and  Hall  in  1830.  Thaokray 
was  succeeded  by  Pilkington,  and  Hall  by  William  Simpson.  Pilkington  died  in 
1838,  and  was  succeeded  by  Durham;  and,  W.  Simpson  having  died  in  1847,  it  was 
alleged,  that  Gewge  D.  Simpson  had  been  somewhat  irregularly  appointed  in  hisj^ace. 

On  the  11th  of  Septraiber  1647  the  two  eommissioners  Durham  and  6.  D. 
Simpson  gave  pnUic  notice  that  they  had  made  a  further  rate,  amounting  as  appeared 
by  a  statement  made  by  them,  to  X18,279.  By  another  notice  they  stated,  that  they 
were  prepared  to  execute  their  award  pursuant  to  the  Act;  but,  being  advised  t^t 
the  award  was  not  subject  to  any  appeal  under  the  Act,  they  deemed  it  equitable  "  to 
lay  the  rate  or  assessment  tJbat  day  made  as  a  separate  assessment,"  in  order  that,  if 
any  participants  should  deem  themselves  aggrieved,  they  mi^ht  appeal  against  the 
C4S5j  same  within  three  calendar  months,  according  to  the  provisions  of  the  Act  And 
they  gave  notdoe  that  they  would,  at  the  expiration  of  three  calendar  months,  proceed 
to  execute  their  award. 

The  bill,  filed  in  January  1848,  alleged,  that  the  Plaintiffs  had  examined  the 
bo<du  and  accounts  of  the  oommisaitmers^  which  had  been  kept  in  a  very  inaccurate 
numner,  and  that  the  same  contained  overchaq;es  against  the  participants  of  the  said 
level  to  a  very  large  amount ;  and  that,  if  the  sums  overchar^d  in  the  said  accounts 
were  deducted,  the  balance  properly  chargeable  by  the  rate  proposed  to  be  levied 
would  be  very  considerably  reduced.  It  then  alleged,  t^t  a  sum  of  £1362  was 
charged  and  retained  by  the  oommissionerB  for  tiieir  trouble  since  1830,  and  £2461 
by  their  clerk  for  his  remuneration. 

The  bill  also  alleged,  that  large  sums  had  been  borrowed,  not  for  the  purposes  of 
the  Act,  and  improperly  charged ;  and  that,  even  if  the  items  charged  wwe  properly 
cbans^  £18,279,  38.  2d.  exceeded  by  £6086,  2s.  4d.  the  amonnt  due. 

It  then  proceeded : — "  And  generally  your  orators  charge  that  the  monies  which 
have  been,  irom  time  to  time,  received  by  t^e  commissioners  under  the  Act  have  been 
wholly,  or  at  all  events  as  to  a  great  part  thereof  appUed  by  the  commissioners  to 
their  own  purposes,  <a  in  other  respects  wholly  misapphed." 

The  bifl  stated,  that  the  Plaintiffs  had  applied  to  the  Defendants  to  come  to  an 
account  with  them  and  the  other  participants,  in  respeet  of  all  monies  received  by  the 
said  commissioners  who  had,  from  time  to  time,  acted  under  the  said  Act,  and  of  their 
application  thereof,  [428]  and  that  the  true  balance,  if  any,  then  actually  due  from 
the  Plaintiffs  and  the  oUier  participants  of  the  said  level,  might  be  ascertained,  and 
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that,  in  the  meantime,  the  Defeodants  would  delay  enforcing  the  rate  or  asaewment 
mentioned  in  their  notice,  and  making  their  final  award ;  oat  that  the  Defendants 
threatened,  and  intended,  to  enforce  uie  payment  of  the  rate  or  assessment,  and  to 
sign  and  enrol  their  final  award  without  ooming  to  any  aooount  with  the  Plaintiffs. 

The  bill  also  charged,  that  the  oommisnoners  had  constantly  neglected  to  lay 
their  aoooaDts  before  the  Justices ;  and  that  the  number  of  the  participaota  was  so 
ereat!^  as  to  render  it  impossible  to  make  them  parties,  and  that  all  the  partieipantB 
Bad  a  common  interest  with  the  Flaintiffii. 

The  bill  was  filed  against  Durham,  O.  D.  Simpson,  and  tiie  reprweiitatiTM  of  Hal! 
and  W.  Simpson,  and  professed  to  aocoant  for  toe  absenoe  oi  the  re^wentatives  of 
the  other  deceased  commissioners.  It  prayed  an  aooount  of  all  monies  received  by 
the  commissioners  since  the  passing  of  the  Act  and  of  the  expenditure ;  and  that  all 
improper  items  might  be  disallowed ;  and  that  the  present  comroissionera  and  the 
representatives  of  those  dead  might  pay  what  should  be  found  due :  and  that  in  tiie 
meantime  the  commissioners  might  be  restrained  from  enforcing  payment  <rf  the  rates 
proposed  to  be  levied,  and  from  executing  their  final  award. 

To  this  bill  Durham  and  G.  D.  Simpson  filed  general  demurren  for  want  of  aqnity. 
Mr.  Kinderaley,  Mr.  Tennant  and  Mr.  £.  B.  Denison,  in  support  of  th«  demuTrerr 
[427]  The  objections  to  the  bill  were,  first,  that  the  statements  were  loose, 
vague,  and  indefinite ;  for  the  bill  was  filed  on  b^alf  "of  the  pardoipanta  or  owners," 
and  the  charge  of  misapplication  was  too  general. 

Secondly,  that  the  Act  gave  jurisdiction  to  Uie  Justices  to  correct  any  errors  in 
the  accounts ;  and  that  this  Court  would  not  interfere  to  assist  the  FlaintifGs,  who 
had  neglected  to  pursue  the  special  remedy  pointed  out  by  the  Act  On  this.  The 
Attorney-General  v.  Brown  (1  Swan.  266),  The  Attometf-Omeral  v.  The  Corporatitm 
DabJm  il  Bligh,  N.  S.  312),  Mitford's  PI.  p.  112  (4th  ed.),  Attorney-General  v.  Comptm 
n  You  &  Col.  C.  C.  417),  ffaters  v.  Taylor  (16  Vesey.  10),  Carlen  v.  Drwry  (1  Ves.  & 
B.  p.  159),  EUison  v.  Bignold  (2  Jac.  &  W.  603),  and  the  BanOey  Caaud  Cemptauf  r. 
Ttnbell  (7  Beavan,  19),  were  cited. 

Thirdly,  that  there  was  not  such  an  unity  of  interest  between  the  Plaintifi^  and 
the  other  parties  on  whose  behalf  they  professed  to  sue  as  to  enable  the  Plainlafll 
properly  to  represent  the  absent  parties.  Prssfon  v.  l%s  Qramd  (MHnr  l^tde  Com^pems 
(11  Simons,  327)  and  WUaon  v.  Stanhope  (2  Collyer,  629)  were  cited  on  this  poink 
Mr.  Turner  and  Mr.  Hetfaerington,  in  support  of  the  bill. 
The  Master  of  the  Kolis  \LorA  Langdalc]  said  that  the  allegations  appeared 
very  indistinct ;  but  he  would  read  the  Act  before  delivering  his  judgment. 

[428]  Mar^  27.  The  Master  of  the  Bolls  [Lord  Langdale].  Upon  the 
consideration  of  this  case,  though  it  appears  to  me  to  be  very  doubtful  whether  s 
Court  of  Equity  can  afford  the  relief  which  is  asked  for,  I  am  not  prepared  to  say, 
that,  upon  a  bill  properly  framed,  there  may  not  be  jurisdiction.  But  I  am 
0}nnion,  that  without  amendment,  there  can  be  no  relief  on  this  bill ;  for,  ptsffli^ 
over  the  objection  that  it  does  not  appear  whether  the  bill  is  filed  Iv  and  on  the  behan 
of  participants  or  of  owners,  the  charges  appear  to  me  to  be  too  mdistinotly  alleged 
against  the  parties  sought  to  be  charged.  The  commissioners  are  not  treated  eioier 
collectively  as  a  oorxmntion  or  separately  as  individnals  each  answerable  for  himself 
bat  partly,  as  it  seems,  in  one  character,  and  partly  in  the  oUier.  And  tiie  charge 
most  relied  on,  of  applvine  monies  received  to  their  own  purposes,  is  not  so  stated, 
as  to  make  it  appear  whether  all,  or  if  not  all,  which  of  tike  Defendants  are  sought 
to  be  affected. 

Allow  the  demurren  with  leave  to  amend. 


Under  all  orders  to  amend  a  Plaintiff  most  amend  within  fourteen  daj^s,  as  where  be 
otoiins  leave  to  amend  on  the  allowanoe  of  a  demurrer,  and  no  time  is  then  limited. 


Chi  tiie  27  th  of  March  1848  a  demurrer  was  allowed  to  the  bill,  but  leave  wts 


[428]   Arhttstbad  v.  Durham.   Nov.  2,  1848. 
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given  to  ameod.  The  ordw  did  not  limit  any  time  witbin  which  the  amendmenta 
were  to  be  made,  and  the  Plaintifb  did  not  amend  until  the  month  of  August. 

The  Btfendants  now  moved  to  take  the  amended  bill  off  the  file,  on  the  ground 
that  the  amendment  had  not  been  made  within  fourteen  days,  as  required  by  the 
(429]  ISth  General  Order  of  Ma^  1845,  art  34  (Ordinee  Can.  387).  This  order 
18  as  follows : — "  The  Plaintifi^  having  obtained  an  order  for  leave  to  amend  his  bill, 
has  in  all  cases  in  which  such  order  is  not  made  without  prejudice  to  an  injunction, 
fourteen  days  after  the  date  of  the  order  within  which  he  may  amend  such  bill. 
If  such  bill  be  not  amended  within  such  fourteen  days,  the  order  for  leave  to  amend 
becomes  void,  and  the  cause,  as  to  dismissal,  stands  in  the  same  situation  as  if  such 
order  bad  not  been  made."  The  70th  Order  of  May  1846  (Ordines  Can.  309)  is  as 
follows: — "Where  the  Plaintiff  obtains  an  order  for  leave  to  amend  his  bill,  and 
does  not  amend  the  same  within  the  time  limited  for  that  purpose,  the  order  to 
amend  becomes  void,  and  the  cause,  as  to  dismissal,  stands  in  the  same  situation  as 
if  such  order  had  not  been  made." 

Mr.  Walpole,  Mr.  Tennant^  and  Mr.  Denison,  in  support  of  tite  motion.  The 
PlaintiffiB  did  not  amend  their  bill  within  fourteen  days,  and  therefore,  under  the 
General  Orders,  the  leave  to  amend  "became  void  "  and  the  subsequent  amendment 
was  wholly  unwarranted.  The  16th  General  Order,  art.  34,  applies  to  all  oases. 
The  words  are  express:  The  Plaintiff  has  "in  all  cases,"  &c.,  "fourteen  days  after 
the  date  of  the  order  within  which  he  may  amend  such  bill."  It  would  be  strange, 
if  a  Plaintiff,  upon  the  allowance  of  a  demurrer,  were  to  be  in  a  better  situation, 
where  be  gets  by  indulgence  leave  to  amend,  than  when  he  obtains  such  leave  ojf 
right  by  an  order  of  coarse.  It  matters  not  that  the  leave  was  siven  specially  by 
the  Court,  for  such  an  order  has  the  same  operation,  in  regard  to  the  jnroceedings  in 
the  cause,  as  [430]  if  it  had  been  granted  by  the  offlovr  as  of  course  without  any 
special  application :  Edge  v.  Duke  (10  Beavan,  184). 

Mr.  Turner  and  Mr.  Hetherington,  eonAi^  for  the  Flainfafis.  The  orders  referred 
to  have  rderence  to  orders  of  course,  and  do  not  apply  to  this  case,  where  the  leave 
was  granted  on  consideration  by  the  Gour^  and  witnout  any  restriction  as  to  time. 
Such  is  the  opinion  of  the  profession  and  of  the  officers  of  the  Court,  who  would  not 
have  permitted  this  amended  bill  to  be  filed,  if  there  had  been  any  irregularity.  The 
practice,  in  such  cases,  is,  to  leave  the  time  indefinite  in  the  first  instance,  and  when 
the  Defendant  considers  that  there  has  been  any  improper  delay,  he  is  entitled  to 
come  to  the  Court  to  have  the  time  limited.  Such  was  the  practice  under  the  orders 
of  1838.  Thus  the  Uth  Order  of  April  1828  (Onl.  Can.  10)  directed,  that  "every 
order  for  leave  to  amend  the  bill "  should  contain  an  undertaking  to  amend  within 
three  weeks ;  yet  no  such  undertaking  was  ever  given  in  a  case  like  the  present 

The  MAffmt  of  the  Rous  [Lord  Langdafel.   If  an  opinion  has  been  given 

the  officers  (rf  the  Court  on  which  the  Puuntiffo  have  acted,  it  might  make  some 
difference  in  the  result  of  this  motion ;  but  otherwise  it  must  be  detwrnined  on  the 
merits  and  according  to  the  true  construction  of  the  orders. 

I  do  not  find  any  reason  for  concluding,  that  these  orders  are  not  of  general 
application,  or  do  not  refer  to  all  cases  in  which  a  Plaintiff  obtains  leave  to  amend ; 
as  where,  upon  the  allowance  of  the  demurrer  or  at  the  hearing  on  the  merits,  by 
indulgence,  as  it  is  called,  [431]  leave  is  given  to  amend.  I  have  a  strong  opinion 
that  the  case  comes  within  the  provisions  of  the  General  Order,  and  that  this  amended 
bill  was  irre^larly  filed  in  contravention  of  that  order.  If  it  has  been  done  in 
accordance  with  a  general  opinion  which  has  prevailed  in  the  profession,  or  if  the 
Plaintiffs  have  actedon  the  opinion  of  t^e  officers,  I  should  be  slow  to  put  the  matter 
out  of  Court  The  amendment  may  be  a  matter  of  great  importance  to  the  Plaintifis, 
and  I  oould  not  expose  the  parties  to  such  consequences,  if  they  have  been  acting 
on  ui  UToneous  opinion  of  the  officers  of  the  Court.  I  ought  to  enquire  on  what 
that  notion  of  the  practice  is  founded.  If  they  consider  that  the  orders  of  1846  are 
to  be  construed  by  those  of  1828, 1  differ  with  them.  I  have  frequently  endeavoured 
to  prevul  on  gentlemen  to  construe  these  orders  by  themselves  and  independent  of 
former  orders,  and  of  the  construction  put  ou  them. 

I  will  enquire,  and  if  my  impression  that  this  proceeding  was  irregular  remains, 
the  Defendants  onght  to  have  their  costs,  but  no  further  order  ought  to  be  made. 
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Mr.  Walpole  having  ooownted  to  the  ameodmuit  Btaading  on  payntent  <rf  the 
ooati,  ^e  oaie  was  not  again  mentioDed. 

Note.— See  OrvHand  v.  Lord  de  Mautey,  V.-C.  Knight  Bmee,  11th  November  1818; 
and  Banibrigffe  v.  BaddOegt      B.  20th  June  1849, 


[432]   Bruce  v.  Kinlock.   FA.  24,  1849. 

A  party  served  with  a  petition  appeared  m«^y  to  ask  for  his  costs.   Held,  Uut  this 
ahme  was  not  a  sufficient  reason  to  deprive  mm  (tf  them. 

This  case  came  on  npon  petition. 

Mr.  Stevens,  in  support  of  the  petition. 

Mr.  J.  J.  Jervis,  for  a  party  mio  bad  obtained  a  atop  ordw  on  die  fond  asked 

for  his  costs. 

Mr.  Stevens.  It  has  been  recently  decided  by  the  Lord  Chancellor,  in  Mi^or  v. 
Me^oTt  that  where  a  party  appears  merely  to  ask  for  his  oost^  tiiey  will  not  be 
allowed  him,  for  his  appearance  was  unnecesssry. 

The  MAfiTXB  of  the  Kolls  pLiord  Langdale].  That  is  quite  a  mistake.  It  had 
bem  stated  to  me^  in  a  former  case,  that  we  Lord  ChanceUor  had  so  decided,  but 
I  thought  it  such  a  subversion  of  the  doctrine  established  in  this  Court  ever  since 
Lord  Eldon  overruled  the  decision  of  Sir  Thomas  Plumer  on  the  point,  that  I 
considered  it  right  to  communicate  with  the  Lord  Chancellor  on  t^e  subject  His 
Lordship  was  greatly  surprised  that  any  such  doctrine  should  have  been  imputed  to 
him.   Ifind  that  nothing  of  the  kind  was  decided  by  him  in  Mt^or  v.  Major, 

I  have  already  had  occasion  several  times  to  refer  to  Uiis  error.(l) 


[483]  SmajJJBOBa  v.  Wbight.  Jaik  30,  1849. 

After  the  Master  bad  issued  his  warrant  on  preparing  his  report^  an  accounting  party 
was,  by  consent,  permitted  to  bring  in  his  discharge  and  bis  evidence  in  support 
During  the  proceeding,  new  evidence  to  charge  was  discovered  by  the  Plamtdff; 
but  the  Master  decline  receiving  it.  Held,  that  the  Plaintiff  ought  to  be  allowed 
to  adduce  it,  for  the  parties  must  have  proceeded  on  the  suppoeitaon  that  the 
warrant  on  preparing  had  been  withdrawn,  and  the  benefit  of  the  67th  Order 
waived. 

By  the  decree,  certain  accounts  of  Uie  real  and  personal  estate  were  directed 
to  be  taken  by  the  Master,  as  against  Wright  and  Bish<^  the  tmatees  and 
ezecuUffs. 

Wiij^t  neglected  to  bring  in  his  discharge,  and  the  Master  issued  his  shev- 
cause  wurant.  Wright  still  made  default,  and  ultimately  the  Master  issued  his 
warrant  on  preparing  his  report  The  67th  Ghsnwal  Order  of  April  1828  (Ordinea 
Can.  26)  directs,  "utat  the  Master  shall  not  receive  further  evidence,  as  to  an^ 
matter  depending  before  him,  after  issuing  the  warrant  on  preparing  his  report 
However,  by  consent,  Wright  was  permitted  to  bring  in  his  discharge  and  hia 
evidence  in  support  thereof.  In  proceeding  with  Wright's  discharge,  the  Plaintiff 
discovered  new  evidence  to  charge  Wright  and  Bishop  jointly,  and  having  carried  a 
new  charge  into  the  office,  the  Master,  on  the  objection  ci  Bishop,  declined  to  receive 
any  further  evidence  in  support  of  it,  oonsidffling  that  he  was  precluded  from  so  doing 
by  the  General  Order  above  referred  ta 

The  Plaintiff  now  presented  a  petition  to  the  Court  to  enable  the  Master  to 
receive  further  evidence  on  his  behalf. 


(1)  See  CrawOtay  v.  Thornton,  2  Myi.  &  Cr.  p.  24;  Bamford  v.  WaMs^  2  Beav.  201; 
Emeage  v.  AiJdinj  1  Jac.  &  W.  377 ;  Templman  v.  IFarrington,  1  Jac.  &  Wal.  377, 
note  (a) ;  Garey  v.  fFhittin^um,  Tur.  &  Buss.  405. 
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Mr.  Turner  and  Mr.  EldOTton,  in  rapport  of  the  petition. 

[484  Boapell  and  Mr.  C.  Calvert,  omlnk,  argued  that  th»  eouent  was  limited 
to  tne  one  object  m  allowing  the  Defendut  to  prore  hia  diaoharge^  and  did  not  open 
the  whole  matter. 

The  Master  of  the  Bollb  [Lord  Lanedale].  The  67th  General  Order  is 
express,  that  the  Master  shall  not  receive  Further  evidence  after  the  warrant  on 
preparing  his  report;  but  that  warrant  is  not  to  issue  until  he  has  required  the 
parties  to  shew  cause.  There  are,  therefore,  two  warrants,  one  to  shew  cause,  and 
the  other  on  preparing  the  report. 

The  Phuntiff  being  in  a  situation  to  call  on  the  Master  to  prepare  his  report,  a 
warrant  to  shew  oause  was  issued.  No  cause  was  shewn,  and,  the  warrant  on 
xHreparine  having  issued,  the  case  was  in  such  a  situation  that,  by  the  67th  Oeneral 
Order,  the  Master  was  precluded  fnua  receiving  ai^  fortber  endenoe,  "as  to  any 
matter  depending  before  nira." 

But  Wri^t,  the  Respondent^  was  desirous  of  cart^ne  in  his  disobMrse,  and,  the 
Plaintiff  having  eonsented,  the  Master  tbnreupon  reoeivea  it.  Cwieider  tne  situation 
of  the  Master :  The  ordw  directs  that  he  i^all  not  receive  further  evidenoe ;  be  did 
receive  it,  ^e  parties  consenting  that  the  obstructaon  should  be  removed^  or,  in 
other  words,  agreeing  to  waive  the  benefit  of  the  (General  Order,  I  cannot  conceive 
that  the  Master  could  have  received  further  evidence  on  any  other  principle. 

The  question  then  comes  to  this,  whether,  when  by  a  waiver,  further  evidence  is 
received  on  one  side,  the  opposite  party  is  to  be  precluded  adducing  additional 
evidence  on  his  part  I  eonfess,  it  seems  to  me,  to  [436]  be  contrary  to  common 
sense  to  say,  that  evidence  is  to  be  admitted  against  a  perty,  but  thi^  he  is  to  be 
fwecluded  from  adducing  any  evidenoe  in  his  favour.  The  Court  could  not  permit 
soch  a  thine:  it  is  contrary  to  the  policy  of  the  law.  If  there  had  been  such  an 
i^ireement,  f  do  not  know  how  the  Court  oould  permit  it  to  be  enf(»oed.  It  is 
evident  that  the  Master  considered  he  was  receiving  further  evidenoe,  on  the 
supposition  that  the  warrant  on  preparing  was  withdrawn,  and  that  Uiere  had  been  a 
waiver  of  the  benefit  of  the  Oeneral  Order. 

The  evidence  is  not  clear ;  but  if  proper  explanations  be  given  by  the  Plaintiff,  • 
I  think  the  obstruction  ought,  under  the  circumstances  of  this  case,  to  be  removed : 
I  should  then  order,  that  notwithstanding  the  issuing  of  the  warrant  on  [v^taring 
the  report,  the  Plaintiff  be  at  liberty  to  proceed  as  if  it  had  not  issued. 


An  original  eause  and  oross-canse  for  discovery  were  attadted  to  V.-C.  K.  Bruce's 
Court  The  orianal  cause  was  heard  before  an  answer  to  the  orossKMUse  had  been 
obtained.  The  Defenduit  to  the  bill  of  cUscovery  then  put  in  hia  answer,  and 
obtained,  at  the  Rolls,  an  order  of  course  for  his  coete,  suppressing  the  fact  that  tiie 
bill  of  discovery  was  a  cross-bill.   It  was  discharged  for  irregularity. 

On  a  fair  question  upon  the  New  Orders,  upon  whi^  there  has  been  no  deoisionf  the 
parties,  in  point  of  costs,  are  entitled  to  indulgence. 

Watts,  who  was  the  Defendant  in  an  original  suit  of  Penny  v.  JFatts,  filed  a  cross- 
bill of  discovery  against  Pennv,  but,  before  he  had  obtained  an  answer  from  Penny, 
the  original  oause  was  heard  by  [436]  the  Vice-Chanoellor  Knight  Brace,  to  whose 
Court  uie  causes  were  attached,  and  the  original  Irill  was  dismissed  with  costs. 

Penny,  however,  afterwards  put  in  his  answer  to  the  croes-bill,  and  obtained  an 
order  of  course,  at  the  Bdls,  for  the  costs  of  the  bill  of  discovery.  In  his  petition  he 
suppressed  the  fact  that  the  bill  of  discovery  was  a  cross-bill. 

A  motion  was  now  made  to  dischai^  the  order. 

Mr.  Roupell  and  Mr.  Rogers,  in  support  ot  the  motion.  By  the  41st  Order  of 
August  1841  (Ordines  Can.  176),  the  costs  of  a  cross-bill  of  discovery  are  to  be  in  the 
discietion  of  the  Court,  at  the  hearing  of  the  original  cause.  This  order  was 
varied  by  the  125th  Order  of  May  1845  {lb.  336),  which  directa  that  such 
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886 


WINN  V.  FSNWICK 


UBS4T.M. 


is  dear,  therefore,  that  merite  of  thiB  oaie  ought  to  hare  been  oonridered  by  the 
other  bnmdi  cl  the  Court ;  and,  at  a31  eventii  w  Defendant  was  not  justified  m 
sappresnng  the  fact  that  the  caoBa  was  a  onMUkcauee,  and  thorefore  subject  to  a 
different  rule  from  that  aptilioable  to  a  simple  bill  oi  discovery. 

Hr.  Turner  and  Mr.  Bazalgette,  eotUnt.  At  the  *M!»J""g  oi  the  <«iginal  caose, 
the  answer  had  not  been  filed.  The  Courts  therefore,  was  unable  to  exerciae  its 
discretion  as  to  the  costs  of  the  cross-bill ;  and  the  case  not  being  provided  for  by  the 
General  Ordera,  the  old  practice  prevails,  which  enables  a  Defendant,  on  putting  in  & 
sufficient  answer,  to  obtain,  as  of  course,  the  costs  of  t^e  proceeding.  In  Wedfidi  y. 
Skipwortk  (13  Simons,  366,  and  1  Phillips,  277),  [437]  the  Plaintiff  in  the  original 
cause  obtained  an  order  dismissing  his  bill;  and  the  Defendant  in  the  croes-oauBe 
for  discovery  afterwards  obtained  at  the  Rolls  an  order  of  course,  that  the  Plaintiff  in 
the  cro8»«au8e  might  pay  the  costs ;  and  a  motion  being  made  to  dischaige  the  order, 
Lord  Lyndburst  refused  it,  being  of  opinion,  "  that  in  such  a  case  the  old  prai^ice 
continued."   This  case  is  similar. 

BobuoM  V.  WqJA  (10  Beavan,  73)  was  rated  during  the  disnission. 

The  Master  of  thb  Bollb  [Ixnd  Langdale]  (without  requiring  a  rejdy).  An 
order  purely  of  course  may  be  made  here  in  a  cause  attached  to  tiie  other  bnoohes 
of  the  Coiut ;  it  may  also  be  made  before  the  Judge  to  whose  Court  the  cause  is 
attached,  and  who  has  an  opportunity  of  looking  into  %e  merits  and  circumstances  of 
the  cas,e.  Is  it  a  reasonable  course  to  obtain  an  order,  which  requires  a  consideratioD 
of  its  circumstances,  from  a  Judge  who  has  neither  the  means,  power,  or  authority  to 
enter  into  them  \  Here  it  is  clear  that  there  may  be  some  circumstances,  in  the 
ori^nal  cause,  which  might  alter  the  rule  introduced  by  the  Oeneral  Orders,  and 
which  can  only  be  considered  by  the  Judge  to  whose  Court  the  cause  is  attached.  I 
have  no  authority  whatever  to  look  to  the  merits  of  this  case,  I  can  only  determine 
whether  the  order  was  or  was  not  regularly  obtained  (6th  Order  of  9Ui  May  1839. 
Ordbies  Can.  137),  and  I  find  that  this  order  was  obtained  on  a  petition,  which  made 
no  sJQusion  whatever  to  the  <niginal  bill.  This  was  irr^olw ;  and  I  most  disdua:ge 
the  order. 

I  have  had  some  hesitation  as  to  costs.  On  a  fair  question  upon  tike  New  Orders 
on  which  there  has  been  no  decision,  tiiere  ought  to  be  some  indulgsnoe.  I  give 
no  costs. 

[438]  Winn  v.  Fenwick.  JfonA  8,  1849. 

[a  C.  18  L.  J.  Ch.  337 ;  13  Jur.  996.]   (See  Femk  t.  Qrmaio^  10  Beavan,  413.) 

By  a  marriage  settiemen^  a  power  was  given  to  the  wife,  in  case  she  left  any  chUd 
the  muriage  livine  at  her  death,  to  appoint  amongst  all  and  every  the  children ; 
but  if  &ere  should  be  no  issae  of  the  marriage  living  at  her  death,  then  she  was  to 
have  a  general  power  of  dispontion.  She  did  not  exercise  the  power,  and  died 
leaving  several  children.  Held,  that  those  children  idone  who  survived  her  were 
entitlM  to  take  by  implioation. 

By  the  settlement  made  on  the  marriage  of  Bamabus  Fenwick  and  Elixabeth 
Cuthbertson,  dated  in  1806,  a  sum  of  X5000  was  settied  in  trust  for  the  intended 
husband  for  life,  and,  after  his  decease,  in  case  his  wife  survived  him,  then  upon  trust 
to  assign  and  transfer  it  to  her  absolutely. 

But  in  case  the  said  Elizabeth  Cuthbertson  should  depart  this  life  in  the  lifetime 
of  the  said  Bamabus  Fenwi(^  her  intended  husband,  leaving  issue  of  her  body  one 
or  more  child  or  children  thw  living  [which  event  happened],  then,  &om  and 
immediately  after  the  decease  of  Barnabus  Fenwi^,  upon  trust,  for  all  and  every  the 
child  or  children  of  Barnabus  Fenwidlc  on  the  body  of  the  said  Elizabeth  Cuthbertson, 
his  intended  wife,  b^otten,  in  such  parte,  shares,  and  pnmutions,  as  the  said 
Elizabeth  Cuthbertson,  hy  my  deed  or  iiutnmeiU  in  wUmgj  wiu  or  witiiout  power  <tf 
revocation,  to  be  sealed,  &c.,  or  by  her  kut  mU  and  testament  in  wtiting,  or  any 
writing  purporting  to  be  her  Ust  wiU  and  testament^  to  be  signed,  <bo.,  should 
appoint. 
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And  if  it  should  happen  that  t^ere  should  be  no  issue  of  such  intended  marriage 
liTing  at  her  decease,  then  upon  trust  for  such  person  or  persons,  as  the  said 
EliEabeth  Cnthbertscm  shonlo,  by  any  sooh  deed  or  mstetiment»  or  Ust  will  and 
testament)  appoint ;  ^nd,  fw  want  cnF  raeh  appcdntment^  &c,  on  trust  for  Barnabas 
Fen  wick. 

[439]  Th«re  ware  iMue  seveB  children  of  ihe  marriage,  of  vhcm  five  only  waire 
living  at  the  death  of  Mrs.  Fwwiok  in  1837.  She  did  not^  in  any  way,  execute  the 
power  of  appointment. 

Her  husband  survived  her. 

All  parties  to  this  suit  agreed,  that  die  children  of  the  maniage  took  by 
implioatton ;  but  the  questaon  was,  whether  those  children  who  died  in  the  Ufetome  m 
their  mother  took  any  interest  in  t^e  fund. 

Mr.  Spence  and  Mr.  Younge,  for  ^e  five  children  who  survived  their  mother. 
The  children  living  at  the  deaUi  are  alone  entitled.  There  is  no  gift  to  the  children, 
except  by  implication  tJirongh  the  power.  This  is  not  to  ^1  by  the  neglect  of  the 
donee  of  the  power  to  execute  it;  Mnm  v.  Siggs  (4  Ves.  708,  b  Yes.  496,  and  6  Ves. 
561)and  Jwrm^  r.  PhUau  <5  MyL  &  Cr.  73). 

This  power  is  only  to  arise  in  the  event  of  Mrs.  Fenwiok,  at  t^e  time  of  her  death 
having  children  "tkm  living."  Those  diildren,  therefore,  and  those  only,  are  ^e 
objects  of  the  power  who  were  then  living.  The  gift  over  is,  if  no  issue  (meaning 
children)  should  be  "  living  at  her  decease, '  which  shews  that  children  dying  before 
that  period  were  not  intended  to  take. 

Mr.  Purvis  and  Mr.  Elderton,  coiUrd.  All  those  persons  take  in  default  of  appoint- 
ment who  could  have  taken  under  an  execution  of  the  power,  and  all  the  children 
were  capable  of  so  taking.  Here,  all  the  children  are  objects  of  the  power :  the  terms 
of  the  instrument  are  express,  and  in  favour  of  "  all  and  every  [440]  the  child  or 
children."  The  case  is  entirely  different  from  fFaldi  v.  fTaUvnger  (2  Russ.  &  Myl.  78), 
in  which  die  Court  held  "  the  power  plainlr  testamentary,"  and  to  be  "  executed  only 
in  favour  of  children  who  could  take  by  wul,''andfnHn  n^oodeoekv.  .fiflMMoi;  (4 Beavui, 
190,  and  1  PhiL  72),  where  the  power  was  to  af^point  bywiU,  "and  therefore  oonld 
only  be  exercised  in  fiivour  of  those  who  were  living  at  the  death  "  of  the  appointor. 
Here  the  power  was  given  to  appoint  "  by  aiuf  detd  or  instmm«it  in  writing,  or  "  by 
her  last  will,"  so  that  the  wife  nugbt  have  made  a  valid  appointment  by  deed  to  a  child, 
which  would  have  taken  effect  although  he  afterwards  died  in  the  lifetime  of  his 
motliar. 

Ths  Master  of  the  Rolls.  But  what  would  have  occurred,  if  all  the  diildren 
bad  afterwards  died  in  the  modier^s  lifetime  f  The  power  was  not  to  have  arisMi  in 

that  events 

Mr.  Purvis.   The  appointoient  would  dim  have  ti^en  effect  nnder  the  seoond 
gMieral  power  d  ai^ioinbnait  given  to  the  wife. 
Mr.  Spenoe,  in  reply. 

The  Mastbb  of  thb  Rolls  [Lord  Lanxdale].  The  rule  is,  that  none  can  take, 
by  implication,  upon  the  non-exeoution  m  a  power,  who  cannot  take  nnder  an 
execution  of  such  power.  The  ailment  here  is  the  converse :  that  all  take  in  d^autt 
of  appointment,  who  could  have  taken  under  an  execution  of  the  power ;  and  that  in 
this  power  to  appoint,  the  words  **  all  and  every  the  children  "  are  used,  without  any 
limit  as  to  description,  which  would  confine  the  objects  to  such  children  as  should  l>6 
living  at  the  death  of  Mrs.  Fenwick. 

[441]  It  must,  however,  be  observed  that,  the  power  to  appoint  is  to  arise  in  the 
event  of  her  leaving  one  or  more  child  or  children  living  at  her  death,  and  in  that 
event  only ;  and  taking  this,  in  connection  with  the  clause,  by  which  the  property  is 
to  revert  to  the  settlor,  in  the  event  of  there  being  no  issue  of  the  marriage  living  at 
her  death,  X  think,  that  the  tme  meaning  of  the  aetUement  i%  that  those  children  only 
who  were  living  at  her  death  are  entitled  to  ta^. 

Declare  that  the  children  only  who  were  living  at  the  death  of  Elizabeth  Fenwiok 
are  entitied  to  the  fund. 
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[4il]  The  ATTORMET-GsmKAL  V.  Shuu).  Ftb.    MarA  14, 1849. 

A  Defendant  in  contempt  for  want  of  answer  cannot  file  a  demurrer  and  aniwer,  and 

die  irreealarity  is  not  waired  by  the  Plaintiff'a  taking  an  office  copy  thereot 
Cwrzm  y.lhia  ZtmA,  1  Swan.  185,  explained. 

On  the  9th  of  January  1649  an  attachment  waa  issued  againat  the  Defendant,  for 
want  of  answer,  and  the  writ  was  returned  nm  est  invenhu. 

On  the  19th  of  January  the  Defendant,  beine  still  in  conton]^  filed  a  demurrer 
and  answer,  and  the  Plaintiff,  knowing  that  a  (umurrer  «id  answer  bad  bem  filed, 
bespoke,  and  tm  the  24tii  of  January  obtained,  an  office  copy  of  the  demorrer  and 
answer. 

The  Plaintiff  now  moved  to  take  the  demurrer  and  answer  off  the  file  lor 
irregularity}  on  Ae  ground  that  a  party  in  contempt  could  neither  file  a  demmrer 
nor  a  demurrer  and  answer. 

Mr.  Purvis  and  Mr.  Glasse,  in  support  of  the  motion. 

[442]  Cwrzm  r.Dela  Zmuk  (1  Swan.  186),  V%gen  v.  lard  Avdiey  <2  MyL  &  Cc,  49), 
Woodward  v.  Twviume  (9  Simons,  301). 

Mr.  Tamer  and  Mr.  Cankrien,  conirii,  argued  that,  by  taking  an  office  copy,  the 
contempt  and  irregularity  had  been  waived,  in  the  same  way  as  if  an  office  copy  ol 
an  answer  had  been  taken.  Sidgier  v.  TyU  (11  Ves.  202),  Yaia  v.  Hardy  (Jaoob^  323), 
Am.  (15  Vesey,  174),  Fry  v.  Momtell  (4  Beavan,  485),  Taylvr  v.  Jfifiur  (10  Yea.  444)^ 
TarlOon  v.  Dyer  (1  Buss.  &  M.  1),  Darnell's  Pr.  547  (2d  ed.). 

Mr.  Purvis,  in  reply. 

Thb  Master  or  the  Boixs  reserved  judgment. 

Mcareh  14.  THE  Master  of  the  Solls  [Lord  Langdale].  This  was  a  motion  to 
take  a  demurrer  and  answer  off  the  file  for  irregularity. 

An  attachment  was  issued  a^nst  the  Defendant  for  want  of  his  answer  on  tiie  9di 
of  January  last,  and  was  returned  nm  ed  hhwiAu. 

On  the  19th  the  Defendant^  being  in  contempt,  filed  the  demurrer  and  answer. 
This  was  irregular,  Vigen  v.  Lord  Avdtey  (2  Myl.  &  Cr.  49),  and  an  application  to  take 
the  demurrer  and  answer  off  the  file  would,  in  t^e  then  state  of  oircumstanoes,  have 
been  granted.  But,  on  the  22d,  the  Plaintiff  bespoke,  and  on  the  24th  obtained,  ao 
office  copy  of  the  demurrer  and  answer ;  and  on  the  hearing  of  [443]  the  motion,  oa 
the  9th  <kF  February,  the  Defendant  insisted,  that  any  irregularity  in  the  filing  of  the 
demurrer  and  answer,  whilst  the  Defendant  was  in  contempt,  was  waived  1^  the 
Plaintiff,  on  his  taking  an  office  copy  of  the  demurrer  and  answer. 

To  this  it  was  answered  by  the  Plaintiff  that  altiwugh,  in  tiie  case  of  an  ansmr 
alone,  the  irregularity  of  filing  it,  by  the  Defendant  when  in  contempt  may  bs 
waived  by  taking  an  office  copy,  it  was  otherwise  in  the  oftse  of  a  demurrer  and 
answer,  and  Ow^am  v.  Dekt  Zowh  iras  referred  to  as  an  aotiiority  on  the  subject.  No 
other  case  was  cited,  nor  have  I  been  able  to  find  any.  The  only  question  here  ia, 
whether  the  point  was  decided  by  Lord  Eldon,  as  alleged ;  and  I  think  it  was,  as  will 
appear  from  the  ciroumstances  of  that  case. 

In  that  case,  the  Defendant's  second  order  for  time  to  plead,  answer  or  demur  not 
demurring  alone  having  expired,  an  attachment  was  issued,  and  was  returned  eqd  corjnu 
on  the  1 8th  of  November  1817.  The  Defendantfiled  a  demurrer  andanswer  on  the  27tli, 
and  the  Plainti£b  immediately  bespoke,  and  veiy  soon  obtained,  an  office  copy.  On  the 
6th  of  December  the  Plaintifl^  moved  for  an  order  to  take  the  demurrer  and  answer  off 
the  file  for  irregularity ;  no  affidavit  was  made,  and  the  fact  of  an  office  copy  faavii^ 
been  taken  does  not  appear  to  have  been  noticed.  The  motion  being  opposed,  the 
yice-Chancellor  said,  that  he  should  make  the  order,  unless  some  reason  against  it  was 
shewn,  and  he  did  not  {nooonnoe  the  order  until  some  days  afterwards. 

However,  on  t^e  same  6th  of  Deoember,  after  the  raotaon  had  been  made^  hut 
before  the  order  had  been  pronounced,  the  Pluntiffs  obtained  an  order  for  a  messenger, 
and,  on  the  11th  of  December,  the  order  to  take  [444]  the  demurrer  and  answer  off 
the  file  having  been  obtained  and  acted  upon,  the  order  for  a  messenger,  obtsinsd 
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on  the  6th,  vas  entered,  direotions  were  given  to  arrest  the  Defendant,  and  he  was 
arrested. 

On  the  30th,  the  ootts  given  bv  the  order  the  Ctli  <^  Decooibw  wa«  taxed : 
X2,  78.  lOd.  was  chained  for  the  offioe  oonv  of  tiie  demurrer  and  answer. 

On  the  24th,  on  the  motion  of  the  Defendant  before  the  Lord  Chancellor,  his 
Lordship  ordered  the  order  for  a  messenger  to  be  discharged,  the  Defendant  to  be 
discharged  out  of  custody,  and  the  demurrer  and  answer  to  be  restored  to  the  file ; 
and  the  Plaintiffs  were  ordered  to  pay  the  costs  of  and  incidental  to  the  order  of  the 
5th  December,  and  of  the  application  on  which  the  order  I  am  now  stating  was  made ; 
and  the  Defendant  was  not  to  be  subject  to  any  costs  of  or  relative  to  the  messenger, 
or  the  order  of  the  6th  of  December.  So  much  of  the  order  as  I  have  mentioned, 
mast  plainly  have  been  founded  on  misocmduct  imputed  to  the  Plaintiffs ;  but,  in 
order  that  justice  might  be  done  between  the  parties,  in  the  matters  in  question,  it 
was  also  ordered,  that  the  Flaintiffii  should  be  at  liberty  to  make  to  the  Court  such 
application  oonceming  the  demurrer  and  answer  as  they  might  be  advised.  Aooord- 
ingly,  on  the  Mb  of  Fetnuary  181S,  tike  Phuntiffb  moved,  that  the  demurrer  and 
answer,  which  had  been  restored  to  the  file,  mi^ht  be  taken  off  the  file,  or  that  ^ 
demurrer  might  be  discharged  or  expunged  for  irregularity,  with  costs.  This  is  the 
applicati(»i  which  is  reported  in  1  Swan.  186.  It  was  then  fully  known,  that  the 
Plaintiffs  had  taken  an  offioe  copy  of  the  demurrer  and  answer,  wd  the  counsel  for 
the  Plaintiffs  stated  that  to  be  the  only  mode,  by  which  the  Court  could  be  informed 
whether  the  writing  was  an  answer  or  demurrer;  [446]  but  no  question  on  that 
subject,  or  upon  the  effect  of  taking  the  copy,  appears  to  have  been  noticed  in  the 
jn<i^;ment.  It  was  held,  that  the  SiSng  ot  the  demurrer  and  answer  was  irregular; 
and,  the  question  being,  not  as  to  any  waiver  by  taking  an  offioe  copy,  but  as  to  the 
proper  course  of  pro^edinga,  whether,  in  such  a  case,  the  demurrer  and  answer 
should  be  taken  oS  die  file,  or  whether  the  demurrer  should  be  overruled,  dischsjwed, 
or  expun^^,  the  Lord  Chancellor  ordered  the  demurrer  and  answer  to  be  t^en  cm  the 
file.    This  was  done  with  full  knowledge  that  an  office  copy  had  been  taken.(l) 

The  affidavit  filed  in  support  of  the  motion  stated,  that  on  the  taxation  oi  the  costs 
of  the  order  of  6th  of  December  (which  took  place  on  the  20th),  the  clerk  in  Court 
of  the  Defendant  attended,  and  did  not  object  to  the  items  charged  in  the  costs  for 
the  office  copy  of  the  demurrer  and  answer ;  and  that,  to  the  belief  of  the  deponent^ 
there  was  no  pnblio  book  kept  for  the  entry  oi  (deas,  demorrers,  and  answers,  whereby 
it  would  appear  to  the  Plaintiffs'  solicitor  whether  a  Defendant  had  filed  a  demurrer 
and  answer  Jointly,  or  an  answer  only. 

As  it  appears,  on  examination  of  the  books  then  kept  in  the  Six  Clerks'  Office,  that 
Mr.  Jackson  was  elerk  in  Com^  tor  both  parties,  ana  that  in  his  book  the  filing  of 
the  demurrer  and  answw  was  r^uhtrly  entensd  on  the  37tii  of  November  1817,  lam 
afraid,  that  the  affidavit  as  to  there  being  no  public  book,  by  whieh  it  would  appear 
whether  a  Defendant  had  filed  a  demurrer  and  answer  jointly,  or  an  answer  only,  was 
made  for  [446]  the  purpose  of  misleading  the  Court ;  and  as  it  is  not  true,  diat  the 
Plaintiffs  could  only  learn  whether  it  was  an  answer  alone  by  ti^ng  an  office  copy,  I 
cannot  conclude  that  the  affidavit  in  the  statement  of  counsel  is  founded  upon  it,  or 
tiiat  it  had  any  effect  upon  the  Qmirt ;  and  the  demurrer  and  answer  being  ordered 
to  be  taken  off  the  file  ^ter  an  offioe  copy  thereof  bad  been  talran,  appears  to  me  to 
make  the  case  an  authority  for  the  present  application. 

I  must,  therefore,  order  this  demurrer  and  answer  to  be  taken  off  the  file,  with 
costs  to  be  paid  by  the  Defendant. 


(l)Non.— In  OwrzM  V.  De  la  Zmuk,  as  reported  in  1  Wilson,  C.  C  p^  469,  it 
appeuv,  tiiat  the  point  as  to  waiver  was  (fistinctfy  raised  by  the  Defendant's  counsel 
They  say,  "If  there  was  an  irregularity,  the  Pliintiffi  have  waived  it  fay  taking  an 

office  copy." 
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[446]  Nbwton  «.  Abkkw.  9, 1848. 

[a  a  12  Jar.  766.] 

Thoa^  the  Court  vill  stay  the  ^yment  of  a  fond  oat  of  Goait  for  the  purpose  of 

giTUig  a  stranger  the  opportunity  of  enforcing  his  right  againet  it^  yet  it  wUl  ms^ 
For  we  same  purpose,  oraer  into  Court  a  sum  directed  to  be  paid  by  one  party  to 
another. 

By  the  decree,  an  arrear  of  dividends  on  stock  was  ordered  to  be  paid  to  the  Plaintaff 
by  her  trustee.  Shortly  afterwards,  such  arreuv  were,  under  ^e  1  &  2  Vict  c 
110,  8.  14,  charged  by  a  Common  Law  Judge  with  the  payment  of  a  sum  of  money 
to  A.  B.  A  petition  was  presented  by  A.  B.  that  the  trustee  might  pay  the  amouiit 
into  Court,  and  for  a  stop  order  thereon.   The  petition  was  dismissed  with  oostrf. 

By  the  decree  made  in  this  cause  (see  11  Beav.  146)  oa  the  16th  of  June  1847,  new 
trastees  were  appmoted  of  the  tenst  fund,  and  the  sarviviDg  tnutee  was  ordered  to 
transfer  to  such  new  trosteea  the  earn  of  £2197, 16a.  Od.  SjLjper  oeat.  Bedoeed  annaitiei, 
and  the  Defendants  were  ordered  to  pay  to  the  Plaintu;  Mrs.  Newton,  on^her  sole 
receipt  and  for  her  separate  use,  the  sum  of  £429,  being  the  arrears  <rf  the  diTidends 
aocrued  since  the  death  of  Sir  Robert  Ricketts  in  1842. 

A  petition  was  now  presented  by  Boodle  and  four  other  gentlemen  (who  were  not 
parties  to  the  suit),  by  f447]  which  it  appeuvd,  thal^  in  1844,  Mr.  and  Mrs.  NevtoD 
had  brought  an  action  of  trespass  against  the  Petitioners,  in  which  they  failed,  and 
Bfr.  and  Mrs.  Newton  had  been  ordered  to  pay  to  the  Petitioners  the  oosta  inonrred 
ID  the  proceedings  in  the  action,  amounting  to  £234,  4s.  2d. 

That  on  tJie  4th  of  July  1848  Mr.  Justice  Oesswell  had  made  an  ordw  in  the 
cause  of  Neidon  v.  BoodU,  under  the  statutes  of  1  &  2  Vict  c.  110,  s.  14,  and  3  &  4 
Viot  0.  82,  8.  1,  whereby  he  ordered,  that  the  sum  of  £2197,  16s.  Od.  per  cent 
Baduced  aanaities,  stated  to  be  standing  in  the  names  of  Chomook  and  Steuord,  and 
the  dividends,  acturued  since  the  deadi  of  Sir  Bobert  Bicketts  in  1842,  should  stand 
charged  with  the  payment  of  £221,  Se.  Od.  and  £13,  Is.  2d.,  the  amoont  of  the  costs 
due  and  owin^  to  the  Petitioners  under  the  judgment  and  orders  of  the  Court. 

The  Petitioners,  by  this  petition,  prayed,  that  the  £429,  instead  of  being  paid  to 
Mrs.  Newton  might  be  paid  into  Court  and  placed  to  a  separate  aooonnt^  and  iae  a 
stop  order  thereon,  and  for  an  injunction  to  restrain  the  payment  to  Mrs.  Newton  in 
tiie  meantime. 

Mr.  Turner  and  Mr.  Wickens,  in  sup^rt  of  the  petiti(XQ.  The  Petitioners  hare 
obtained  a  statutory  charge  upon  t^e  fund  in  question ;  and  though  they  are  jveduded 
having  Uie  benefit  of  su^  charge  until  six  months,  and  cannot,  therefore,  file  a  bill 
still  uiey  are  ratitled  to  have  the  fund  protected  in  the  meantime,  and  until  tiietr 
rights  have  been  determined,  as  in  the  case  of  FeitM  v.-Kut^s  CoUege  (U  Beav.  254). 
By  giving  notioe  of  the  chaige  to  the  trustees,  the  Petiticmers  mi^t  be  [448]  protected 
Id  an  ordinary  case ;  but  here  the  trustees  are  subject  to  the  pressure  of  the  decree. 

Mr.  Elderton  and  Mr.  Newton,  eonirlL  This  is_  an  unprecedented  appUeation  to 
vary  a  decree  by  petition,  at  the  instance  of  strangers  to  the  cause.  Here  there  is  do 
fund  in  Court  on  which  a  stop  order  can  operate ;  it  is  in  effect  an  ap^ioati(»i  d 
mere  strangers  to  get  an  orderior  payment  into  Court  upon  petition.  The  Petitioners 
may  enforce  their  right  by  bill,  notwithstanding  the  six  months  have  not  expired : 
Brtsted  v.  fTHkina  (3  Hare,  235).  A  pending  writ  of  error  in  Newton  v.  Boodk, 
suspends  all  proceedings  on  the  judgment,  and  the  charging  order  is  invalid.  They 
cited  Eobitmn  v.  Feoree  (7  DowL  93),  Broum  v.  Perrott  (4  Beavan,  585). 

Mr.  BoupeU,  for  the  Defendants,  submitted  to  such  order  as  the  Court  might  make. 

Mr.  Turner,  in  reply. 

Thb  Mastsr  of  ths  Bollb  [Lord  Langdale].  I  hare  no  oontral  over  the 
charging  order,  and  most  assume  its  validity ;  but  the  question  is,  whether  the  m- 
oumstances  are  such,  that  I  can  interfere  in  the  way  vrhich  is  asked.  The  arrears  of 
income  are  still  in  the  hands  of  the  old  trustees,  and  they  have  been  directed  to  pay 
them  over  to  Mrs.  Newton.   The  Petitioners  seek  to  hare  tiie  amoont  paid,  not  to 
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them,  but  into  Court,  on  the  ffronnd  that  they  have  a  legal  charge  upon  it.  The  old 
trustees,  who  mieht  have  said :  "  We  have  received  notice  that  thia  fund  Yam  been 
legally  charged  by  a  [449}  Common  Law  Judge,"  make  no  awUoatioo  to  stay  the 
execution  of  the  order,  on  the  ground  that  otherwise  they  might  sustain  an  injury 
between  die  two  claims. 

My  opinion  is,  that  the  Court  has  never  gone  furdier  than  to  say,  when  it  has  a 
fund  in  its  bands,  that  it  shall  not  be  paid  out  until  an  opportunity  had  been  given 
to  the  party  claiming  a  charge  upon  it  to  enforce  his  demand.  That  is  not  the  state 
of  oiroumstances  here,  for  the  fund  is  not  in  Court,  but  in  the  hands  of  the  trustees, 
who,  by  the  decree,  have  been  ordered  to  pay  it  to  Mrs.  Newton ;  and  theCetitionerB 
now  ask  that  this  direction  in  the  decree  may  be  altered.  I  think  there  is  an 
insuperable  difi&onlty  in  doing  it ;  I  can  make  no  order  on  this  petition,  which  most, 
therefore,  be  dismissed  with  costs.  (Nora. — See  CkrigHan  v.  Vwereva,  12  Simons, 
p.  271.) 


[449]   Wood  v.  Taunton.   JW.  28,  March  29,  April  4,  1849. 

[S.  C.  18  L.  J.  Ch.  207 ;  13  Jur.  954.  See  Arbitration  Act,  1889  (53  &  53  Viot.  c.  49).] 

Upon  a  reference  by  order  of  this  Courts  Uie  award  may  be  mforoed  befwe  it  has 
been  made  a  rule  of  Court 

On  the  25th  of  June  1846  an  order  was  made  in  this  cause,  by  which  the  suit  and 
all  matters  in  difference  between  the  parties  were  referred  to  the  arbitration  and 
final  determinatim  of  the  arbitrator. 

In  1847  a  sum  of  £856,  18a.  3|d.  was  paid  into  the  Bank  of  England,  in  the 
names  of  Bateson  and  Futroy^  to  await  the  award  <rf  the  arbitrator. 

In  August  1848  the  arbitrator  made  his  award,  and  directed  the  sum  in  qnestioii 
to  be  paid  to  the  I^untifil  Bateson  signed  the  necessary  cheque,  but  Futvoye  refused. 

[4D0]  Before  the  award  had  been  made  an  order  of  Court,  it  was  moved,  on 
behalf  of  the  Plaintiff,  that  Futvoye  might  be  ordered  to  sign,  and  hand  over  ^e 
cheque  to  the  Plaintiff,  pursuant  to  the  award. 

It  was  objected  that  the  motion  to  enforce  obedience  could  not  be  made,  until  the 
award  had  been  made  an  order  of  Court 

Mr.  Turner  and  Mr.  Prior,  in  support  of  the  motion. 

Mr.  W.  T.  S.  Daniel,  in  support  of  the  objection. 

The  Marquess  of  Onrumd  v.  Kynnersley  (2  Sim.  &  S.  15),  Sibley  v.  Safel  (cited,  2 
Sim.  &  St.  16),  Sagg^  v.  fFelsh  (1  Simons,  134),  Turner  v.  Turner  (3  Buss.  494,  and 
1  C.  P.  Coop.  {ten^.  Cot.)  421,  n.),  Sabtum  v.  OOom  (3  MyL  &  E.  429),  fFUkiiuM  t. 
Faffe  (I  Hare,  276),  Baney  v.  Shetton  (7  Beavnn,  465),  Ormer  v.  Omi  (IS  Hee.  & 
310),  Chuck  V.  Oremer  (2  Phillips,  113)  were  dted. 

Thx  Master  of  the  Bolls  reserved  judgment 

Aprii  4.  Thb  Master  of  the  Boli£  [Lord  Langdale].  This  was  a  motdon  made 
on  behalf  of  the  Plaintiff,  that  Edward  Futvoye  mav  be  ordered  to  sign  and  hand 
over  to  the  Plaintiff  a  cheque,  already  signed  by  William  Gaudy  Bateson,  od  the 
Governor  and  Company  of  the  Bank  of  Eng^d,  lor  the  sum  of  J&856,  18a.  3^,  now 
remaining  in  the  joint  names  of  Fntroye  and  Bateton,  punoant  to  an  award  made 
and  published  in  this  cause. 

[461]  B^  an  order  in  the  cause,  dated  the  25th  of  November  1646,  it  was  ordered, 
that  the  suit  and  all  matters  in  difference  between  the  parties  be  referred  to  tht 
arbibation  and  final  determination  of  the  arbitrator. 

The  final  award  was  made  on  tiie  19th  of  August  1848.  It  has  not  been  made  an 
wder  oi  Conrl^  and  tiiis  motion  is  made  for  an  cnder  to  compel  obedience  to  it 

A  preliminary  objection  was  made  to  the  motion,  on  the  ground  that  the  award 
had  not  been  made  an  order  of  Court  The  Plaintiff  contends,  that  the  practice  of 
the  Court  does  not  require  that  this  should  be  done. 

Four  cases  are  cited,  in  which  the  Court  held  it  to  be  unnecessary ;  first,  the  ease 
of  Saiey  V.  Stfgra  (cited,  2  Sim.  &  St  p.  16),  in  which  it  is  stated,  that  Lord  Ehlon 
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said  it  was  unneoessary,  as  the  reference  was  of  all  matters  in  difference ;  secondly, 
the  case  of  The  Marquees  of  Omumd  v.  Kynmardeif  (2  Sim.  &  Stuart,  15),  in  which,  the 
registrar  seeming  to  coDsider  that  the  awtfd  ought  to  be  made  a  rule  of  Courts  as 
the  Court  would  not  otherwise  have  any  record  of  it,  search  was  made  for  muthwitieii 
and  SiiAeiy  v.  Saffd  was  afterwards  produoed,  and  an  order  waa  made  to  eoforee  the 
amud  which  ud  not  hecm  made  an  order  of  Court.  Thirdly,  in  Haggett  v.  WdA 
(1  Sim.  134),  yice-Chaneellor  Hart  stated  his  opinion  to  be,  tha^  where  an  order  of 
reference  is  made  by  any  Court,  it  is  not  necessary  that  the  award  should  be  made  a 
rule  of  Court;  and,  fourthly,  Turner  v.  Tunusr  (1  C.  P.  Coop.  (temp.  Cot)  421,  d.), 
in  which  £ord  Lyndhurst  is  reported  to  have  expressed  the  like  opinion,  viz.,  that 
where  there  is  an  order  in  the  cause,  referring  all  matters  in  difference  to  [4flfl!] 
arbitration,  the  awaj>d  may  be  enforced  without  making  it  a  rule  of  Court. 

In  Sibley  v.  Steely  The  Marquess  of  Ormond  v.  Kymtersley,  and  Ttirner  v.  Turner,  the 
references  were  not  merely  of  the  cause,  but  also  of  all  matter  in  difference  between 
the  parties,  and,  consequently,  we  have,  in  those  cases,  the  decisions  of  Lord 
CfaaDoellors  Eldon  and  Lyndhurst  and  of  Vioe-Chancdlor  Leach,  in  &vour  fd  the 
present  application.  In  aaggeU  v.  W^A^  tiie  repOTt  only  states,  that  ^  case  was 
referred  to  arbitration ;  ana  the  opinion  of  Vice-CbaQcellor  Hart  is  exjffeased  u 
general  terms.  But  in  Salmon  v.  (Mom  (3  Myl.  &  K.  429),  where  the  reference  was 
of  all  matters  in  the  cause.  Sir  John  Leacn,  when  Master  of  the  Soils,  decided,  t^t 
the  award  must  be  made  a  rule  of  Coui-t,  for  the  Court  must  know  judicially  what 
the  nature  of  the  award  is,  before  it  can  act  upon  it  by  directing  the  paym«it  out  of 
Court  of  the  fund  claimed  by  the  petition.  The  reference  in  that  case  was  only 
the  matters  in  difference  in  the  cause,  and  the  application  was  for  payment  of  money 
out  of  Court ;  and  I  apprehend  that  this  last  circumstance  may  have  influwoed  tlu 
opinioD  of  Sir  John  L«ach,  and  induced  him  to  decide  otherwise  t^an  he  <Ud  in  Hu 
Marquees  of  Onnond  v.  Kynmerdey^  after  he  had  received  from  the  registrar  a  sii«|ea- 
tion,  that  the  award  should  be  made  a  rule  of  Court,  as  the  Court  wtmld  not  c^cr- 
wise  have  any  record  of  it 

These  cases  were  all  of  them  cited  at  the  Bar  ;  and  no  other  bearing  upon  the 
point  in  issue  has  been  found ;  uid  I  am  of  opinion,  upon  tAie  authorities  as  they 
stand,  that  tiie  present  motion  may  be  suatained,  although  the  award  has  not  been 
made  an  order  of  Court.  I  cannot  distinguish  it  from  £wley  v.  Sc^^  The  Ma/rqam  (if 
Ormond  v.  Kynnersley,  and  Turner  v.  Turner. 


[468]  Salmon  «l  Green.  March  1,  2,  April  A,  1S49. 

[a  C.  18  L.  J.  Ch.  166 ;  13  Jur.  272,  617.] 

A  bequest  of  reaidiie  to  tousteea  on  the  teusts  aStex  mentumed,  followed,  first,  l^a 
trust  to  provide  for  annuities,  then  by  a  trast  to  pay  interest  to  legatees  for  hfa^ 
and  tiien  1^  a  trust  to  "  pay  uid  transfer"  the  capital  to  Uie  children  ci  the  tenanti 
for  life,  gives  to  thoae  children  ui  interest  whidi  vests  immediately  on  the  testator's 
death. 

Diffionlty  arising  from  a  sole  Plaintiff  representing  two  conflieting  intereeta. 

The  testator,  James  Salmon,  by  his  will,  dated  the  1st  of  December  1826,  expressed 
with  extraordinaiy  prolixity,  eive  to  trusteSs  all  the  residue  of  his  personid  estate  on 
the  trusts  after  mentioned.   The  first  laiist  was  to  provide,  by  investment  for  the 

Saymeot  of  certain  annuities,  and,  after  that  investment,  on  trust  to  receive  the 
ividends  and  interest  of  the  residue,  and  pay  the  same  anto»  between  and  among  bis 
two  ehitdreD,  James  and  Bebeooa,  anid  his  granddaughter  MarUia,  for  the  life  of  etch 
of  them,  aa  thoBin  mentioned— vix.,  one>thiTd  part  of  the  dividends  and  iatweat  to 
his  son  James,  one-Uiiid  to  his  danriiter  Bebeooa,  and  the  remaining  one^hird  to  his 
granddaughter  Martha ;  and  after  me  decease  of  his  said  children  and  grandchild, « 
either  of  Uiem,  upon  trust  to  transfer  and  pay  the  share  of  any  so  dyine,  unto,  betveeo 
and  amongst  all  and  ev^  the  child  and  children  of  the  son,  cuinghter  and  grsnd- 
chM,  respectively,  eo  dyiiij^  share  and  share  alike,  if  more  than  one,  and  if  but  one 


Digitized  by 


U  BU7.«1 


SALMON  V.  OBEEy 


893 


child  of  each,  then  the  share  of  the  one  so  dying  to  be  paid  or  transferred  to  sueh 
only  one  child. 

ProvisioQ  was  made  for  ^e  falling  into  the  reridue  of  the  suras  invested  to  answer 
the  ammities ;  and  the  will  directed,  that  if  either  of  his  children,  James  and  Rebecca, 
or  his  erandchild  Martha,  should  die  without  issue,  or,  being.such,  all  of  them  should 
die  under  the  age  of  twenty-one  years,  the  share  of  the  one  so  dying  without  issue 
should  go  and  oe  divided  amongst  the  [4M1  children  or  child  of  uie  survivors  or 
survivor  of  the  testator's  children  or  grandchild. 

The  testator  died  on  the  7th  of  December  1626,  leaving  his  son  and  daughter 
James  and  Rebecca  and  his  granddaughter  Martha  him  surviving.  James,  the  son, 
had  at  that  time  three  children  living  viz.,  CSiarlee,  the  Plaintiff  in  tiiis  oanw,  Mary 
Ann  and  Eleanor. 

Mary  Ann  died  in  April  1838,  Eleanor  died  in  May  1841,  and  James,  the  son  of 
the  testator,  having  enjoyed  the  income  of  his  share  during  his  life,  died  on  the  3d  of 
Angust  1841,  leaving  the  Plaintiff,  Charles  his  son,  his  only  surviving  child. 

The  PUuntif^  Charles  Salmon,  was  tiie  administattor  of  his  sister  Eleanor,  and  the 
Defendant  Huntley  was  the  administratrix  of  Maiy  Ann. 

fiir.  Boupell  and  Mr.  She£Beld,  for  the  Plaintiff,  relied  on  Beck  v.  Bum  (7  Beavan, 
492),  Bimngtdey  v.  WiUt  (3  Atkyos,  219),  and  argued,  that,  as  there  was  no  gift^  but 
in  the  direction  to  "  pay  and  transfer,"  the  vesting  was  postponed  until  the  period  td 
payment. 

Mr.  Walpole  and  Mr.  Hallett,  for  the  Defendant  Huntley,  argued  that  the  vesting 
was  immediate  on  the  testator's  death,  and  that  the  representatives  of  the  children  of 
James  Salmon,  who  died  in  his  lifetime,  participated  in  the  bequest :  they  cited 
MoftkhoMe  v.  HohM  (1  Bro.  C.  C.  296),  Bm^  v.  Madditm  (2  Bro.  C.  C.  76),  Bob^ 
Y.  Burder  (2  Colly.  130),  PaeWiam  v.  Gregory  (4  Hare,  396),  Harriaon  v.  For^mymam 
(5  Ves.  207),  Shtrgeu  v.  Pearson  (4  Madd.  411),  BromJuad  v.  Bwnt  (2  Jac  8t  W.  469^ 
1  Boper  on  Legacies,  568,  584  (4th  ed.),  BUmin  V.  Qeldmi  (16  Yes.  314),  Kki^berky  v. 
Tew  (2  Con.  &  Jaw.  366). 

Mr.  Turner,  for  the  exeoutOTS,  referred  to  BvM  v.  Pritehard  (5  Hiu«,  667),  Leuifwnf 
T.  Newport  (9  Beavau,  376). 

Mr.  Eoupell,  in  reply. 

Thb  Mabtib  of  the  Bollb.   I  think  I  had  better  read  over  the  will  before  I 

decide. 

April  4.  The  Master  of  the  Rolls  [Lord  Lan^ale].  The  Plaintiff  alleges, 
that,  according  to  the  true  construction  of  the  will,  the  gift  to  the  children  of  James  was 
a  gift  to  a  olau  to  be  ascertained  at  the  death  of  the  tenant  for  life ;  that  it  remained 
contingent  till  the  death  of  James,  when  it  vested  in  the  Plaintiff,  as  t^e  only  surviving 
diild,  and  he  became  entitled  to  the  whole. 

On  the  other  hand,  it  is  all^;ed  by  tiie  representatives  <^  the  Pluntifi's  deceased 
sisters,  Eleancff  and  Mary  Ann,  that  the  shwe  of  James  vested  in  all  his  cidldren 
living  at  the  time  of  the  testator's  death. 

0^1  consideration  of  the  will,  I  am  of  opinion,  that  the  gift  of  the  testator's 
residuary  estate  to  trustees,  on  the  trusts  in  the  will  after  mentioned,  followed,  [456] 
first,  by  a  trust  to  provide  for  annuities,  then,  by  a  trust,  to  pay  interest  to  the 
legatees  for  life,  and  tiien  by  a  trust  to  transfer  the  capital  to  the  children  of  the 
tenants  for  life,  gave  to  those  children  an  interest  which  vested  immediately  on  the 
testator's  death,  and,  consequently,  that  Eleanor  and  Mary  Ann,  upon  the  testatoi^s 
death,  acquired  interests,  which,  upon  their  death  in  the  lifetime  of  their  father  James, 
the  tenant  for  life,  passed  to  their  legal  perscnal  representatives. 

During  the  argument  The  Maotib  of  thb  Aolia  objected,  and  observed  upon 
tiie  dilBowtr  which  bad  been  created  in  consequence  of  the  Plaintiff  having  two 
interests,  wfiich  were  oonfliotinft  viz.,  his  own  interest,  and  that  as  rein-esdntuig  his 
deoeased  sister  Eleanor.  however,  ultimately  permitted  the  cause  to  proceed 
up(m  the  argumoit  in  favour  of  the  representatives  of  Maiy  Ann. 


Digitized  by 


894 


fix  PABTfi  BOUSY 


n  HUT.  IK 


[466]  Ex  forte  Fouet.   /n  iv  Sboth.  Jim.  26,  Monk  27,  1849. 

A.  B.,  a  solicitor,  agreed  to  act  for  C.  D.,  another  solicitor,  in  his  personal  husineas  on 
the  terms  of  principal  and  agent.  C.  D.  neglected  to  te^e  out  nis  certificate  during 
part  of  the  time.  Held,  that  the  agreement  tob  not  invalid,  and  an  order  df  eonne 
to  tax  was  sustained. 

A  Petitioner  having,  on  his  petition,  given  a  false  address,  and  having  neither  explained 
it  nor  given  a  tnie  address,  was  ordered  to  give  security  for  costs,  thouj^  tie  was 
not  contemplating  going  out  of  the  jurisdiction. 

This  was  a  motion  to  discharge  an  order  of  course  for  taxation,  and  in  the  alterna- 
tive, that  the  Petitioner,  Mr.  Foley,  might  find  security  for  costs,  on  the  ground  of 
misdescription  of  residence  on  the  face  of  the  petition. 

[4671  The  circumstances  are  fully,  stated  m  Uie  judgmrat :  it  would  be  usdess  to 
repeat  them. 

Mr.  Turner  and  Mr.  Daniel,  in  support  of  the  motion. 
Mr.  Teed  and  Mr.  C.  Webster,  amird. 

As  to  Mr.  Foley  being  uncertificated  and  unqualified  to  act  as  a  aolicitor,  and 
consequently,  iucapable  of  acting  through  an  agent,  In  re  Hodgson  (3  Adol.  Ss  £.  224), 
Candler  v.  Cmdler  (Jacob,  225)  were  cited. 

As  to  the  special  agreement,  and  that  the  order  ought  not  to  have  been  obtained  aa 
of  course,  the  cases  of  In  re  Smith  (4  Beavan,  309)  and  Oslle  v.  Christian  (Turn.  &  B. 
324)  were  cited.  As  to  the  jurisdiction  of  the  Master  to  determine  the  question :  1% 
re  Hair  (10  Beavan,  187). 

As  to  security  for  costs,  the  following  cases  were  referred  to  •.—Saindye  t.  Lontg 
(2  Myl.  &  K.  487).  Bwsk  v.  BeOham,  (2  Beavan,  537),  Hwat  v.  Padwick  {V.-O.  E  and 
L.  C.  1848),  Anon,  (12  Simons,  262),  Vincent  v.  Hvmier  (5  Hare,  320). 

The  Mastsr  of  the  Bolls  reserved  his  judgment. 

JfoFcft  27.  The  Master  of  the  Roli£  [Lord  Langdale].  This  was  an  am^ 
tion  to  discharge,  for  irregularity,  an  order  dated  the  18th  December  last^  ami  nisde 
as  of  course,  on  the  petition  of  Mr.  Foley.  It  was  thereby  ordered,  that  the 
Respondents  Messrs.  Snuth  should  [468]  deliver  thnr  bills  of  costs,  in  all  suits  and 
matters  in  which  they  had  been  employed  as  agents  for  the  Petitioner,  and  that  it 
should  be  referred  to  the  Taxing  Master  to  tax  and  settle  such  bills.  And  the  order 
contained  the  usual  directions  for  the  production  of  papers,  taking  accounts,  &c. 

Mr.  Foley  was  admitted  an  attorney  and  solicitor  in  1837.  He  became  a  legatee 
under  the  will  of  Ann  Dod,  of  which  he  was  an  executor,  and  it  afterwards  appeared, 
that,  in  his  character  of  executor,  he  was  entitled  to  her  residuuy  estate. 

In  Februwy  1846  he  was  desirous  that  the  estate  of  Ann  Dod  should  be  adminii- 
tered  under  the  directions  of  this  Court ;  and  the  daughters  of  Mr.  Clarke  beine 
infanta  and  legatees  of  Ann  Dod,  Mr.  Clarke,  at  tiie  instance  of  Mr.  Foley,  consented 
to  file  a  bill  on  the  behalf  of  his  daughters,  against  Mr.  Fdey,  as  soltf  Defendant^  for 
the  administration  of  Ann  Dod's  estate. 

It  was  ■Vfreed  that  the  suit  should  be  conducted  by  Messrs.  Smith  on  behalf  of 
the  Flaintifra,  and  Clarke  was  indemnified  by  Foley  against  any  liabilities  he  might 
incur.  He,  thereupon,  retained  Messrs.  Smith  as  his  solicitors,  to  institute  and 
prosecute  the  suit  on  behalf  of  his  daughters,  and  then  Mr.  W.  C, Smith,  on  behalf 
of  Messrs.  Smith,  wrote  to  Mr.  Foley  as  follows : — "  Dear  Sir,  We  have  to  thank  you 
for  your  show  of  professional  confidence  in  us,  by  employing  us  in  the  institution  and 
prosecution  of  a  suit  in  Chancery  {Clarhe  v.  Fdey),  and  in  undertaking  your  defence 
thereto ;  and  we  beg,  for  your  satisfaction,  to  state,  that  we  consider  that  we  act  aa 
your  agente  in  this  and  every  other  suit,  action,  or  matter,  in  which  we  may  be  con- 
oemed  for  you,  either  personally  or  otherwise,  imd  that  our  charges  in  respect  of  the 
said  suit,  [469]  and  in  any  other  suit,  action,  or  nutter,  in  wbieh  we  may  be  so 
emdoyed  by  you,  will,  therefore,  be  on  tiie  usual  looting  of  agent  and  ]»incipaL'' 

This  letter  was  dated  the  24th  February  1846,  and  I  am  satisfied,  that  it  vss 
intended  and  considered  to  be  evidence  of  a  valid  agreement  between  the  partisih 
and  that  it  was  never  waived. 

Foley  was  the  party  Defendant  and  the  person  who  was  supposed  and  afterwards 
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proved  to  be  entiUed  to  the  renduary  estate,  oat  of  which,  in  such  a  oase,  it  miut 
UTe  been  contemplated,  that  the  costs  of  all  parties  were  to  be  paid ;  t.e.,  the  costs 
wore,  in  substance  and  effect,  not  to  be  earoed,  rat  to  be  paid  by  Foley  or  out  of  his 
IH^>perty ;  and,  though  Mesan.  Smith  fbmerly  on  ue  retainer  of  Clarke,  they 
were,  in  substance  and  effect,  employed  by  Foley ;  and,  although  Clarke  was  next 
friend  of  the  infant  Plaintifi^  and  loimally  acting  for  t^em,  and  Foley  was  Defendant, 
Messrs.  Smith  acknowledged  the  truth  of  the  case,  when  they  thanked  Foley  for  his 
professional  confidence  in  employing  them  to  institute  and  prosecute  the  suit,  and  to 
andertake  his  defence ;  and,  for  his'  satisfaction,  they  state  to  him,  that  they  con- 
sidered that  they  acted  as  his  agente^  and  that  their  char^  in  respect  of  the  suit 
would,  therefore,  be  on  the  usual  footing  of  agent  and  principal. 

Such  was  the  arrangement  Messrs.  Smith  now  object  to  it,  on  the  ground  tha^ 
at  the  time  when  it  was  made  and  for  a  larse  part  of  uie  time  during  mdch  tiie  suit 
and  tlie  employment  of  Messrs.  Smith  in  we  suit  oontiniied,  Folepr  was  not  a  oertijBi- 
oated  fl^ioitor,  and  was  not  qualified  to  praotiae  as  a  solicitor,  by  himself  or  his  agents 
or  to  partidpate  in  any  fees  earned  by  another  solicitor  acting  as  his  agent. 

[460]  As  to  ^e  certificate,  the  case  is  as  follom : — It  is  porided  by  law,  ^t  the 
annual  certificate  of  solicitors  shall  expire  on  the  15th  day  of  November  in  every  year 
(54  Qeo.  3,  c.  144,  ss.  13,  14).  The  new  certificates  taken  out  by  the  solicitor  (if 
obtsined  before  the  16th  of  December)  are  to  bear  date  upon,  and  have  effect  from, 
the  16th  day  of  the  preceding  month  of  November,  and  to  be  in  force  until  the  15tb 
November  in  the  following  year;  but,  if  they  are  taken  out  after  the  16tfa  day  of 
December  in  any  year,  they  are  to  bear  date  upon,  and  have  effect  from,  the  day  on 
which  they  are  obtained,  and  are,  nevertheless,  to  expire  on  the  15th  November. 

Mr.  Foley  had  a  certificate  which  expired  on  the  15th  November  1844,  and  it  was 
not  renewed  before  the  16th  December.  In  fact,  he  did  not  obtain  any  further  certifi- 
cate till  tiie  15th  November  1845 ;  and  the  certificate,  which  he  then  obtained,  expired 
on  the  same  day  on  which  it  was  gnmted.  Before  the  16tii  of  December  following, 
he  might  have  obtained  another  certificate,  which  would  have  been  ^ective  from  tiie 
16th  November ;  but  he  neglected  that^  and  obtained  his  next  cwtificate  on  the  27th 
December  1845,  which  had  its  effect  from  that  day  till  the  15th  November  1846,  when 
it  expired ;  and  it  does  not  appear  that  Mr.  Foley  has  obtained  any  further  certificate. 

Now  the  employment  of  Messrs.  Smith  in  the  suit  continued  from  the  24tfa  Feb- 
ruary 1845  to  some  time  in  the  year  1848  ;  and  as,  during  that  time,  Mr.  Foley  had 
an  effective  certificate  only  on  the  16th  November  1845,  and  afterwards  from  the  27th 
December  1645  to  the  15tfa  November  1846,  it  is  plain,  that  during  the  remaining 
time  of  the  employment  of  Messrs.  Smith,  Mr.  Foley  was  not  a  certificated  solicitor. 

[461]  It  follows,  therefore  (6  &  7  Vict  c.  73,  s.  26),  that  he  could  not  maintain 
any  action  or  suit  for  the  recoveiy  of  any  fee  or  reward,  for  or  in  respect  of  any 
bnsinee^  matter,  or  thingdone  by  him  as  a  solidtor,  whilst  he  was  without  a  certificate. 

But,  as  between  Mr.  Fole^  and  Messrs.  Smith,  is  it  a  question,  whether  Mr.  Foley 
shall  recover  any  fees  for  business  done  by  him  1  Is  it  not  rather  the  questi(m  what 
fees  and  charges  the  Messrs.  Smith  are  entitled  to  make  against  Mr.  Foley  or  his  fund  1 

And  is  there  any  good  reason,  why  any  person,  whether  a  solicitor  or  not,  and,  if 
a  solicitor,  whether  certificated  or  not,  being  a  party  to  a  cause  and  owner  of  the  fund 
out  of  which  the  costs  are  to  be  paid,  may  not  lawfully  agree  with  a  solicitor  who 
conducts  the  cause  and  does  the  whole  business  of  the  suit,  that  the  charges  to  be 
made  by  the  solicitor  doing  the  business  should  be  on  the  footing  of  agent  and  principal  1 

Questions  may  arise,  in  this  case,  on  the  construction  of  the  agreement^  in  which 
the  arrangement  as  to  the  charges  has  reference  to  the  preceding  expression,  that 
Messrs.  Smith  considered  that  they^  acted  as  agents,  and  also  upon  the  construction 
and  effect  of  tiie  order  in  the  form  in  which  it  nas  been  obtained  bv  Mr.  Folev.  It 
may  be  important  to  the  parties  to  consider  these  questions,  but  I  do  not  tiiink  that 
I  ought  to  advert  to  them  furtiier,  on  the  present  occasion,  when  I  have  only  to  deter* 
mine  whether  the  order  complained  of  is  or  is  not  irregular.  It  is  founded  on  the 
allegation  that  Foley  employed  Messrs.  Smith  as  his  agents.  It  is  denied  that  there 
was  such  agency,  not  on  the  ground  that  there  was  no  agreement  for  an  agency,  for 
that  is  admitted,  but  on  the  ground  that  the  agreement  for  [462]  employment  as 
agent  was  conteaty  to  law  an|l  void. 


896 


SWATNB  V.  8WAT17B 


I  am  of  oi»nion  that  the  agreement  whiofa  was  Ml  tared  into  in  this  oaae  ms  ooi 
illegal  and  void,  merely  because,  at  the  time  it  was  entered  into  and  during  part  d  the 
time  of  the  employment  of  Messrs.  Snath,  Mr.  Foley  was  nob  oortifioated.  He  had  a 
certificate  during  part  of  the  employment,  and  to  that  part  at  least  the  order  may  be 
applied.  I  do  not  think  that  tiie  case  has  been  well  understood  by  eitiier  <rf  the 
parties,  and  they  had  better,  before  th^  incur  further  expense,  giTc  it  soma  fmther 
consideration  out  of  Court;  bat  I  uu  <rf  opinion,  tiiat  the  onfer  is  not  irregolir, 
and  I  refuse  to  discharge  it. 

It  was  further  asked  by  Messrs.  Smith,  that  I  should  order  Mr.  Foley  to  gin 
security  for  costs. 

In  his  petition,  he  has  described  himself  as  "  of  Whetstone,  in  the  county  of 
Middlesex,  gentleman."  Now  it  is  sworn,  that  he  is  in  greatly  embarrassed  circum- 
atanoes,  that  he  has  been,  for  some  time  past,  and  is  now,  keeping  out  (rf  the  way  d 
his  creditors ;  that,  in  March  1848,  he  desired  an  answw  to  a  letter,  which  he  bad 
written  to  W.  G.  Smith,  to  be  addressed  to  him  by  a  false  and  fictitious  name,  and 
that>  OD  the  20th  December  hut^  a  letter  was  sent  Aronsh  the  Peat  Office  to  hii 
addresi^  aa  stated  in  his  petition,  and  mu  retnmed  throngn  Poet  Office  maiked 
"not  known  at  Whetotone." 

To  this  statement  no  answer  is  made ;  but  Mr.  Foley  says,  that  he  is  now,  and  has 
been  several  years,  resident  near  or  in  London,  and  that  he  has  no  intention  d  gong 
out  of  the  jurisdiction  of  this  Court. 

[463]  I  conclude  that  Mr.  Foley  has  in  his  petition  giTcn  a  false  address,  and  h« 
has  neither  explained  it  nor  given  a  true  address  now.  1  am  therefore  of  opinion  thit 
he  must  give  security  for  costs. 

I  give  no  costs  of  this  application. 


[463]  SWATNK  V.  SWATNE.   JprU  18,  1848. 

Priority  obtained  on  a  fund  in  Court  by  a  puisne  incumbrancer  who  had  procured  the 
first  stop-order  thereon. 

A.,  who  was  entitled  to  a  residuary  fund  in  the  hands  of  his  father's  army  agent^ 
charged  it,  first  to  the  agents,  and  afterwards  to  M.  without  notice.  The  sgeots 
voluntarily  paid  the  whole  fund  into  Court  in  an  administration  suit.  M.  obtained 
the  first  8to|Kn^6r  thereon.   Hdd,  that  M.  had  priority  over  the  agents. 

'  Walter  Richard  Swayne  was  entitled  to  one-third  of  the  residuary  estate  of  his 
father,  part  of  which,  consisting  of  a  sum  of  X1409,  was,  in  April  1843,  remittedfrom 
India  to  Messrs.  Cox  Ss  Ctreenwood,  the  intestate's  aroiy  agents. 

In  the  same  month  of  April  1 843  Walter  Richard  Swavne  wrote  letters  to  Mesm. 
Cox  &  Greenwood,  which  gave  them  a  lien  on  his  share  of  the  fond,  fw  monies  tbsn 
paid  on  his  account. 

In  November  1843  Walter  R  Swayne  assigned  to  Mayhew  his  share  in  tiie  intes- 
tate's estate  for  securing  to  Mayhew  the  repayment  of  certain  monies.  Maylww  had 
not  at  the  time,  bo  far  as  appeared,  any  notice  of  Cox  &  Greenwood's  claim. 

A  suit  having  been  instituted  for  the  administration  of  the  intestate's  estate,  the 
Plaintiff  obtained  an  order  giving  Messrs.  Cox  &  Greenwood  (who  were  not  parties  to 
the  suit)  liberty  to  pay  the  sum  of  £1409  into  Court,  after  deducting  their  oosta 
Accordingly,  on  the  27th  of  Februaiy  1844,  they  paid  the  amount  into  Court,  aflw 
deducting  X6, 18s.  6d.,  the  amount  of  their  costs,  [464]  and  the  same  was  invested. 
Nothing  seemed  to  have  been  sud  on  the  occasion  as  to  the  lien  of  Messrs.  Cox  & 
Greenwood.  On  the  30th  d  October  1844  Mayhew  had  notice  given  him  of  dw 
claim  of  Messrs.  Cox  &  Greenwood. 

On  the  30th  of  January  1845  Mayhew  obtained  a  stop-order  on  the  fund. 

On  the  12th  of  February  following  Cox  &  Co.  also  obtained  a  stop-order. 

Under  these  circumstances  the  question  arose  upon  petition,  aa  to  which  of  tbs 
two  incumbrancers,  Messrs.  Cox  &  Co.  and  Mayhew,  i^d  priority  on  Waltv  & 
Swine's  share  of  the  fund  paid  into  Court 

Mr.  Greene,  for  Mayhew.   Thongh  Mayhew's  security  is  snbaequmt  in  point  flf 
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date  to  that  of  Messrs.  Cox,  he  is  entitled  to  {niority  over  them.  The  latter  omitted 
to  take  the  neoesaary  steps  to  perfect  (so  fav  as  they  were  able)  their  seeurity,  and,  by 
their  UM^ect  and  lames,  Mayhew  has  obtained  a  better  equity  on  the  fund :  Dearie  v. 
HaU  (3  Ross.  1),  Loveridge  v.  Cooper  (lb.  30),  Timson  v.  Bambottom  (3  Keen,  35).  On 

Cyment  of  the  fund  into  Courts  they  ought  to  have  obtained  a  stop-order,  or  at  least 
▼e  intimated  that  they  had  a  lien  upon  the  fund.  They  claimed  only  their  oosts, 
and  therefore  it  was  reasonable  to  snj^xwe  that  they  had  no  other  denumd  upon  the 
fund.  In  Oreening  v.  Beekford  (6  Sim.  196),  a  party  interrated  in  a  fond  in  Court, 
assigned  it  first  to  B.  and  afterwards  to  C,  and  it  was  held,  tiiat  C.,  who  had  obtained 
a  stop-order  on  the  fund,  was  entitled  to  priority. 

£465]  Mr.  Turner  and  Mr.  Gifiard,  for  Messrs.  Cox  &  Co.  There  is  no  question 
of  notice  to  trustees  in  this  case,  and  therefore  the  priority  of  date  must  prevail. 
The  funds  being  in  the  hands  of  Messrs.  Cox  &  Ca  at  the  time  they  obtained  their 
lien,  notice  was  unnecessary  to  uiyone.  Their  priority  was  then  established,  and 
nothing  was  subsequently  done  to  deprive  them  of  it.  When  Mayhew  took  his 
security  in  November  1843,  he  knew  that  the  fund  was  in  Messrs.  Cox's  bands,  for 
his  asBignment  recites  tiiat  fact.  It  was  therefore  his  duty  to  have  a|^ed  to  Messrs. 
Cox,  and  be  would  then  have  been  infOTmed  of  their  seenritv. 

Payment  in  Court  does  not  affect  the  right  of  lien :  it  has  been  repeatedly  held 
that  it  does  not  affect  the  right  of  retainer.  (See  Chitmm  v.  Devjes,  5  Rubs.  29. 
Lanffton  t.  Higge,  5  Simons,  228,  and  HaU  v.  MacdontUd,  14  Simons,  1.)  Nor  are  the 
prior  rights  of  parties  to  be  destroyed  b^  a  stop-order,  especially,  as  in  this  case, 
where  it  was  obtained  by  Mayhew,  the  soheitor  in  the  cause,  in  tiie  absence  of  the 
other  parties  to  the  suit,  and  of  Cox  &  Co.,  under  the  General  Order  of  April  1841, 
fOrdines  Can.  161),  and  after  he  had  notice  of  the  claims  of  Cox  &  Co.,  and  of  tlieir 
intention  to  apply  for  a  stopoider.  To  hold  otherwiae  would  give  the  opportunity 
of  very  unfair  aeuing  as  to  atop-orden. 
Mr.  Glasse,  for  Walter  Bfdurd  Swayne. 
Mr.  Greene,  in  re^dy. 

Thk  Mastser  of  the  BOLts  {Lord  Langdale].  Two  bond  fide  creditors  oUum  a 
fund  in  Coor^  which  is  inanfiScient  to  pay  Doth ;  and  the  question  is,  [46i8]  which  of 
them  has  priority.  The  fund  is  part  of  an  estate  administered  in  this  Court,  and 
was  remitted  from  India  to  Messrs.  Cox  &  Greenwood.  Walter  Richard  Swayne,  the 
owner  of  the  fund,  wrote  letters  to  Messrs.  Cox  &  Greenwood,  giving  them  a  right  of 
lien  on  the  fund.  One  of  these  letters  was  written  before,  and  the  other  after  the 
fond  had  been  received  by  them.  The  fund  being  in  the  hands  of  Cox  &  Greenwood, 
they  could  not  have  been  compelled  to  part  with  it,  until  they  had  been  reimbursed 
the  advances  which  they  had  made  on  the  faith  of  the  letters.  The  owner  afterwards 
made  an  assignment  of  tike  fund  to  Mayhew,  and  it  is  said  and  not  contradicted, 
^at,  in  the  deed  of  assignment,  the  fund  is  described  as  being  in  tJie  bands  of  Cox 
k  Greenwood ;  but  nothing  is  said  of  their  having  any  claim  upon  it.  Mavhew,  it  is 
tooe,  mij^t  have  given  notice  to  Cox  &  Greenwood  m  the  assignment  made  to  him ; 
he  did  not  do  ea  Noticing  passed  to  deprive  Cox  &  Greenwood  of  Uieir  lien  which 
Uiey  then  had.  The  Pluntins  afterwards  moved,  that  this  money  might  be  paid  into 
Court.  This  motion  most  have  been  made  with  the  consent  of  Cox  &  Greenwood, 
for,  not  being  parties  to  the  cause,  no  adverse  order  could  have  been  made  gainst 
them.  It  was  ordered,  that  they  should  be  at  liberty  to  pay  the  money  into  ^art ; 
but  they  did  not  take  advuitage  of  the  liberty  thus  given  till  two  or  three  months 
afterwards.  When  the  motion  was  made  to  j>ay  the  money  into  Cour^  tiiey  had 
rcfnutl  to  their  claim  for  their  ooats  of  the  motion,  and  asked  to  deduct  ii,  koA  they 
deducted  it  accordingly. 

They  ought  then  to  have  stated  their  claims  on  the  fund,  and  to  have  obtained 
the  seeurity  of  a  stoporder.  They  might  have  said  "  we  have  a  lien  on  the  fund, 
and  are  entitled  either  to  deduct  it  now,  or  to  have  [467]  notice  before  tike  money  is 
paid  out"  They  did  nothing  of  the  kind  The  money  was  paid  in  to  tiie  general 
credit  of  the  caus^  to  be  appued  for  the  benefit  of  the  parties  to  the  suit  or  ^eir 
assignees ;  it  might,  therefore,  have  been  disposed  of  as  the  Court,  at  the  suggestion 
of  toe  purties,  might  diroct,  without  any  notice  to  Cox  &  Greenwood.  I  may  say, 
that  if  they  intended  to  retain  their  lien,  tiiey  ought  to  have  taken  proper  steps  for 
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that  purpose.  In  October  1844  €k>z  &  Gtreenwood  wrote  a  letter  to  Mayhew,  stating 
their  tslaims  on  the  fund ;  and  some  time  after,  namely,  in  January  1846,  Bfayhew, 
finding  that  there  was  another  claim  upon  the  fund,  obtained  a  stop-order.  Cox 
&  Greenwood  obtained  a  stop-order  in  February  1846. 

The  tffeot  of  their  parting  with  the  money,  witiiout  attaching  to  it  aoy  mark 
shewing  that,  they  had  any  claim,  seems  to  shew,  that  thm  lost  tiieir  right  of  retaining 
the  monies  whitdi  thay  bad  advanced  on  the  &ith  of  the  letters ;  «id  I  think,  that 
the  first  stop-order  on  tiie  fund  does  ^ve  priority.  There  is  some  questioD  as  to  how 
far  it  extends,  because  in  October  Mayhew  had  notice  of  Cox  &  Greenwood's  claim, 
and  he  seems  to  hare  made  subsequent  advances.  If  necessary,  I  will  look  into 
the  afi&davits  as  to  this  point ;  but,  as  far  aa  the  question  relates  to  the  monies  due  to 
Mayhew  at  the  time  of  his  receiving  notice,  I  tiiink  he  is  entitled  to  priority  over 
Messrs.  Cox  &  Ca 


Note. — It  appearing  that  the  advances  made  by  the  Petitioner  to  W.  R  Swayne 
before  notice  given  to  Eim  br  Cox  &  Co.  up  to  the  30th  of  October  1844,  uid  the 
costs,  &c.,  have  priority  to  the  claim  of  Cox  &  Co.  refer  it  to  the  Master  to  asoertain 
what  is  due  to  PetitioDer. 


After  action  brought,  an  order  was  made  here  for  taxation.  The  solicitor  was  found 
overpaid,  but  the  action  at  law  was  in  such  a  state,  by  the  misleading  of  the  client^ 
that  if  it  bad  proceeded,  a  balance  would  have  been  found  due  to  the  solicitor. 
On  an  application  for  an  order  against  the  solicitor  to  refund  and  pay  the  costs  d 
the  taxation,  the  Court  made  su^  order,  but  gave  no  costs  oi  Uie  actaon,  or  of  the 
application. 

According  to  the  statement  made  at  the  Bar,  Mr.  Smith  aj^peared  as  aolicitor  ioi 
three  persons,  who  were  Defendants  in  a  Chancery  suit  and  in  an  indictment.  He 
delivered  bis  bill  of  costs,  and,  after  the  expiraticm  of  a  month,  he  brought  an  action, 
for  the  whole  amount  of  his  bill,  against  Joseph  BuU,  one  only  of  the  clients. 

The  Defendant  did  not  plead  in  abatement  the  non-joinder  of  the  other  two 
persons. 

Afterwards,  an  order  was  obtained  in  this  Court,  for  the  taxation  of  the  bill,  and 
the  action  was  in  the  meanwhile  stayed.  The  bill  of  costs,  amounting  to  j£145,  17s.  7d., 
was  taxed  at  £39,  12s.  5d.,  and  £50,  lOs.  having  been  paid  on  account,  a  balaocs 
of  £10,  I7s.  7d.  was  found  due  from  the  solicitor  to  his  client.  The  costs  of  taxation 
were  £32,  178.  2d.,  which,  added  to  the  amount  overpaid,  amounted  to  £43,  148.  9d. 

Mr.  Turner  now  asked  for  an  order  for  repayment  of  the  balance  together  mHi 
the  costs  of  taxation,  and  of  the  action  at  law.  As  to  the  latter  he  arcned,  that  ti» 
rule  was,  that,  when  taxation  is  directed  after  action  brought,  and  nothing  was  fbimd 
due,  the  solicitor  paid  the  costs  of  the  action. 

Mr.  Sydney  Smith,  anUrd,  waived  an  objection  to  the  notice  of  m(^»on,  and  stated 
that  the  bill  had  been  reduced  to  so  small  an  amount^  by  the  Taxing  Master  [469]  in 
equity  making  an  apportionment  of  the  costs  between  the  three  parties,  which  the 
Common  Law  Taxing  Master  would  not  have  done. 

He  argued,  that,  as  the  client  had  not  pleaded  in  abatement,  that  he  was  liable 
jointly  with  others,  and,  as  it  appeared  by  the  evidence,  that,  if  the  action  bad  gone 
on,  the  solicitor  would  have  recovered  the  whole  amount  of  the  bill,  together  with  the 
costs  of  the  action,  therefore,  the  ooats  at  law  should  follow  the  rale  of  law  and  bo 
paid  by  the  client. 

Mr,  Turner,  in  reply.  If  the  solicitor  had  been  permitted  to  go  on  at  law,  hs 
would  have  recovered  what  was  not  due  to  him.  There  is  a  general  mle  on  the 
subject :  to  depart  from  it  would  be  to  bring  into  this  Court  the  oonaideration  of  the 
miniUia  of  common  law  pleading. 


Abstract  of  Order. 


[468]  In  n  Smith.   Nov.  10,  1848. 
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The  Mastee  op  the  Bou^  [Lord  Langdale].  The  oaoe  ituids  thuB:^The 
a^kdtor  broiudit  ao  action  against  this  party  itjx  a  som  of  numey  not  due  from  him 
alone.  The  Defendant  might  have  put  in  a  plea  to  shew  it,  and  if  he  had  put  in  a 
fM*oper  plea,  the  action  could  not  have  Buooeedeid.   In  that  state  of  things,  the  matter 

IB  brou«;ht  into  this  Court,  the  jurisdiction  is  shifted,  and  the  client  gets  relief  here, 
which  he  would  have  got  at  law,  if  he  had  pleaded  properly.  The  solicitor  was  in 
pursuit  of  an  unjust  claim :  he  was  suin^  one  alone  for  what  he  was  liable  to  with 
others,  and  the  Defendant  followed  the  mistake  in  his  pleading.  The  solicitor  must 
repay  the  balance  and  the  costs  of  taxation  within  ten  days ;  but  no  eosts  of  the 
aoticm  at  law  or  of  this  application.   (Beg.  Lib.  1848,  B.  fol.  41.) 

[470]  Lord  Leigh  v.  Lord  Ashburton.  Ihv,  i,  6,  1848. 

A  power  of  sale  and  exchange  was  nven  to  trustees,  with  the  consent  of  the  tenant 
tor  Hfe.  Judgments  were  entered  up  against  the  tenant  for  life.  Whether  the 
trustees  could  sell  without  the  concorrence  of  the  judgment  creditors,  <puere. 

The  Court  will  not  determine,  on  demurrer,  a  point  which  cannot  conveniently  be 
decided  by  that  form  of  proceeding. 

This  was  a  demurrer  to  a  bill  for  specific  performance.  The  bill  stated  that,  in 
1828,  huge  estates  had  been  settled  on  the  Duke  of  Buckingham  for  life,  with 
remainders  over,  and  power  was  given  to  the  tenant  for  life  when  in  possession  to 
grant  leases  for  twenty-one  years.  The  settlement  also  contained  a  power  to  the 
trustees  and  the  survivors,  vfith  the  consetU  of  the  tenant  for  life,  to  sell  or  exchange  the 
property,  for  such  price  or  equivalent  as  to  the  trustees  should  be  deemed  reasonable, 
and  for  that  purpose,  and  with  such  consent,  to  revoke  the  old  and  declare  new  uses. 
Pullpowers  were  vested  in  the  trustees  to  ^ve  receipts  for  the  purchase-money. 

Tie  bill  stated,  that  on  the  27th  of  Mav  1847,  the  life^tate  of  the  Duke  of 
Buckingham  had  been  conveyed  in  trust  for  the  Marquis  of  Chandos. 

That,  both  prior  and  subsequent  to  the  said  27th  of  May  1847,  judgments  were 
And  had  been  entered  up  in  Her  Majesty's  Superior  Courts  at  Westminster,  to  a  very 
large  amount,  a^nst  the  Duke  of  Buckingham,  and  judgments  had,  in  like  manner 
jdnce  the  said  27th  of  May  1847,  been  entered  up,  in  the  said  Courts,  against  the 
Marquis  of  Chandos,  and  that  all  such  judgments  had  been  duly  registered. 

Tha.t  the  Plaintiff,  as  surviving  trustee  of  the  settlement  of  1828,  with  the  consent 
of  the  duke  and  marquis,  had  entered  into  a  written  contract  with  Lord  [4711 
Ashburton,  to  sell  part  of  the  ertates  for  £29,993  ;  but  that  the  Defendant  alleged, 
that^  by  reason  of  the  judgments,  he  could  not  safely  complete  the  said  oontracti^ 
until  it  had  been  ascertained,  by  a  decision  of  this  Courts  whethu-  the  power  of  side 
■WM  destroyed,  affected,  or  incapable  of  bein^  exercised  by  the  Plaintiff,  under  the 
.oinnunstances  above  mentioned.  The  Plaintiff  insisted,  that  he  was  able  to  make  a 
good  title  to  the  said  premises  agreed  to  be  sold,  and  that  the  agreement  ooght  to  be 
apecifically  performed. 

The  bill  was  iiled  against  Lord  Ashburton  alone,  and  prayed  that  it  might  be 
declared,  that  the  power  of  sale  and  exchange  contained  in  the  setUement  of  the  3d 
of  May  1828  was  not  affected  by  the  said  registered  judgments,  but  remained  in  full 
force  and  effect,  and  for  a  specific  performance. 

To  this  bill  the  Defendant  filed  a  demurrer  for  want  <tf  ^"^^ 
Mr.  Boupell  and  Mr.  Lloyd,  in  support  of  the  demurrer,  lliere  is  no  distinction 
between  a  power  to  consent  and  any  other  power.  It  is  given,  to  some  extent,  for 
the  protection  of  the  life-estate,  and  is  appmdant  thereto.  By  the  effect  of  the  1  &  2 
Vict.  c.  110,  B.  13,  the  judgments  operate  as  a  diarge  on  the  land,  and  the  creditor 
becomes  an  equitable  mortgagee.  The  tenant  for  life,  by  parting  with  his  life-estate, 
has  occasioned  an  equitable  suspension  of  his  power  of  consenting,  for  a  man  cannot 
derogate  from  his  own  grant,  and  having  parted  with  his  estate,  he  caanot  afterwards 
deal  with  it  in  the  absence  or  to  the  prejudice  of  his  grantee. 

[472]  Plaintiff  cannot  make  a  good  title  wiUiout  the  concurrence  of  all  the 
judgment  creditors,  and  they  are  not  parties  to  the  suit. 


Digitized  by 


900 


LORD  LEIOH  V.  LORD  ASHBURTON 


n  BUT.  IB. 


Mr.  Turner  and  Mr.  Elmsley,  in  support  of  the  bill.  The  right  to  consent  is  not 
a  power,  but  a  eheok  on  a  power.  This  right  and  the  life-estate  are  dutinot,  and  the 
(me  is  not  insepaialdy  annexed  to  the  other ;  the  charge  is  on  the  estate,  and  not  oa 
the  right  of  consent.   This  right  of  consent  is  given,  not  for  tiie  benefit  of  the  tenant 

for  life  alone,  but  for  the  protection  of  all  persons  interested  in  the  property ;  and 
they  are  not  to  be  deprived  of  this  protection,  merely  because  a  judgment  m  vmtum 
is  entered  up  against  the  tenant  for  life.  It  is  in  the  nature  of  a  pwsonal  confidence 
given  to  the  tenant  for  life,  to  enable  faim  to  control  the  power  of  the  trustees ;  it  is 
a  discretion  with  which  this  Court  will  not  interfere,  in  the  absence  of  maia  fdes^  and 
is  like  diseretionary  powers  and  powers  of  management,  which  are  not  destroyed  or 
snspended  by  an  alienation  of  the  life-estate. 

If  the  contract  be  completed,  the  purchaser  will  get  the  legal  estate,  and  a  IhII 
would  not  lie,  either  to  set  aside  or  prevent  a  bond  fM  sale.  The  judgment  creditor 
wUl,  in  equity,  retun  all  his  remedies  against  the  purchase-money  and  any  newly- 
acquired  estate. 

The  tenant  for  life  will  not  be  acting  in  den^tion  of  his  grant,  fw  he  has  made 

none,  and  the  proceeding  is  m  invHram, 

By  the  terms  of  the  statute,  a  judgment  operates  as  a  charge  on  the  lands  of  the 
debtor,  or  over  which  fae  has  a  disposing  power,  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit ;  and  it  simply  declares,  that  the 

i'udgment  creditor  is  to  £4731  have  the  same  "remedies"  in  equity  against  the 
erraitaments  as  if  the  debtor  nad  agreed  to  charge  the  same.  It  does  not  enact 
that  he  shall  be  deemed  to  have  charged,  but  it  gives  new  '*  remedies "  in  equi^. 
The  judgment,  therefore,  is  not  the  grant  of  the  debtor,  but  still  remains  the  act  of 
the  law. 

With  the  consent  of  the  duke  and  marquis,  the  Plaintiff  can  therefore  make  a 
good  title  to  the  property. 
Mr.  Roupell,  in  reply. 

The  following  authorities  were  cited  during  the  argument:  Goodiiffht  v.  Cator 
(Doug.  460),  Gilbert  on  Uses  (fo.  142,  p.  314,  315),  1  Sugden  on  Powers,  53  (6th  edit.), 
Wdlmesley  v.  Butterworih  (Coote  on  Mortgage,  2d  edit.  p.  690.  App.  p.  698) ;  Nod  v. 
Lord  Henley  (M'Qel.  &  Younge,  302),  Doe  dem.  Wigan  v.  Jones  aO  &rn.  &  Cr.  459), 
TSmM  V.  Trofws  (3  Sim.  286),  Doe  dem.  Miichinson  v.  Ctirier  (8  T  erm  Rep.  57),  Skedts 
V.  ShearUyl^  Sim.  153,  and  3  Myl.  &  Cr.  112),  Eoi^  v.  SamUr  (6  Sim.  517),  Ben  y. 
BuUeeUv  (Douglas,  279),  Long  v.  Rankin  (I  Sugd.  Pow.  69 ;  S.  C.  App.  vol.  ii.  p.  539, 
6th  edit.),  Tyrrell  v.  Marsh  (3  Kng.  31),  Eimbold  v.  Mumbold  (3  Ves.  66),  Neaie  v.  TKe 
Duke  of  Marlborough  (3  Myl.  &  Cr.  407),  fmtworth  v.  Gaugain  (I  Phil.  728),  Bay  v. 
Pang  (5  Bam.  &  Aid.  561),  IFhiimarA  v.  BobeHson  (4  Beav.  26 ;  1  Tou.  &  ColL  C.  C 
716 ;  and  1  Coll.  670),  SiM  v.  Death  (6  Madd.  371),  Ba^um  v.  Mee  (1  Rosa.  &  BL 
631),  Hole  V.  Bseett  (2  Keen,  444,  and  4  MyL  &  Cr.  187). 

[474]  Thi  BfASTBR  OF  THI  BoLLS  [Lord  Langdale].  This,  no  doubt,  is  a  question 
of  very  great  importance  and  difficulty ;  but  I  scarcely  know  how  it  can  be  satisfootCHnly 
determined  by  the  present  form  of  proceeding. 

The  case  comes  on  upon  demurrer  to  a  biU  for  specific  performance,  and,  th^efore, 
in  a  form  which  does  not  enable  the  Court  to  put  the  matter  in  a  train  of  further 
investigation,  or  to  have  the  assistance  of  a  Court  of  law.  (Kay  v.  Marshall,  1  Myl. 
Ss  Cr.  373.)  I  think  nothing  can  come  of  it,  and  that  no  decision  on  Uiis  oocaaion^ 
can  be  satisfactory,  or  prevent  the  parties  going  before  other  toibunala  on  tiie  same 
point. 

It  is  also  to  be  observed,  that  the  judgment  creditors  are  no  parties  to  this  record. 
Mr.  Turner  pressed  for  a  decision,  sajring  that  the  charge  being  equitable,  the 
point  could  not  be  decided  at  law. 

Ths  Mastkb  of  tbje  Bolls.   I  will  consider  the  question. 

Thk  Mastbb  of  the  Bolls,  on  a  subsequent  day,  intimated,  that  he  did  not 
think  that  the  point  could  be  properly  decided  on  demuirer.  (Norman  v.  Stihy,  & 
Beav.  660,  and  Bentley  v.  Bates,  4  ¥.  &  CoL  Ex.  p.  189.) 

Note. — ^The  parties  afterwards  eompromised  tiie  caae. 
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[476]  TH0XP80N  V.  Cuvi.   Dee.  20, 1848. 

[See  EHUard  t.  JW/bn2,  1876.  4  Cfa.  D.  393.] 

Exeeutors  had  made  a  diviBion  and  appropriation  of  the  residue.  The  husband  of  one 
of  the  residuary  leeatees,  in  ignorance  of  what  had  been  done,  filed  a  bill  for  aa 
acoount.  At  the  hearing,  the  Plaintiff,  with  notice  of  what  had  taken  place, 
persevered  in  having  the  accounts  taken,  and  no  substantial  variation  resulted 
therefrom.  Held,  tlwt  the  Plaintiff  vas  entitled  to  costs  out  of  the  estate,  up  to 
the  bearing,  but  t^at  l^e  Plaiatiff'B  share  alone  must  bear  the  subsequent  costs. 

The  testator,  Thomas  fiarbome,  had  six  children.  By  his  will,  he  bequeathed 
the  residue  of  his  estate,  as  to  fiv&«ixi^  for  five  of  sucn  children,  and  as  to  the 
remaining  one-sixth  to  his  executors  and  trustees,  in  biut»  as  to  £1000,  for  the 
■eparate  ose  ctf  his  daughter  Letitia  Thompson  (t^  wife  at  the  Plaintiff),  for  lif^ 
with  remainder  to  her  children ;  and  as  to  the  remainder  of  such  sixra,  for  her 
absolutely  without  restriction. 

The  testator  died  in  June  1844,  and  the  executors  realised  the  estate  and  ascer- 
tained the  residue;  which,  on  the  23d  of  September  1846,  they  divided  into  six 
shares,  and  appropriated.  The  appropriation  did  not  appear  to  have  been  communi- 
cated to  Mr.  Thompson.  Disputes  arose  between  Mr.  and  Mrs.  Thompson,  and,  in 
December  1845,  James  B.  Thompson,  as  sole  Plaintiff,  filed  this  bill  against  the 
executors,  his  wife  and  the  other  residuary  legatees,  for  an  administration  of  the 
estate.  The  answers  did  not  state  the  appropriation;  and,  by  inadvertence,  the 
ezecutOTS  admitted  a  balance  of  about  £16,399  to  be  in  dieir  hands. 

A  motion  beine  made  to  pay  the  balance  of  tJie  trust  monies  into  Courts  the 
executors  obtained  leave  to  file  a  supplemental  answer,  in  which  they  stated  the 
amvropriation  which  had  been  made,  and  ultimately,  the  share  of  the  Plaintiff  and 
wife  alone,  which  now  amounted  to  £2976  consols,  was  paid  into  Court 

The  cause  came  on  for  hearing  in  1847,  when  the  Plaintiff  insisted  on  having  the 
accounts  taken,  not-[476}-with8tanding  it  was  stated  by  the  other  parties,  that  if  he 
proceeded  further,  it  must  be  at  the  peril  of  costs.  A  decree  was  made  for  taking 
the  usual  ordinary  accounts,  and  for  making  the  proper  enquiries.  The  account  was 
taken  by  the  Master,  and  turned  out  as  represented  by  the  executors,  with  the 
exception  only  that  it  appeared,  that  seven  legacies  of  £28  each  remained  umiaid  at 
the  institution  of  tiie  suit.  Six  of  these  legatees  released  their  levies  after  the 
decree,  and  the  seventh  was  paid  in  full  by  uie  executors  out  of  their  own  pocket. 
The  Master  found  a  sum  of  JUi  due  to  the  executors. 

The  cause  came  on  for  further  directions. 

Mr.  Turner  and  Mr.  Lovat^  tor  the  Plaintifil  This  being  a  suit  for  the  administrar 
don,  the  costs  of  all  parties  ought  to  be  paid  out  of  the  estate,  for  all  parties  have 
participated  in  the  benefit  of  it.  It  has  been  found,  that  seven  legacies  of  £28  each 
were  unpaid  at  the  institution  of  this  suit ;  and  it  was  proper  that  the  accounts 
should  be  taken  and  these  legacies  provided  for,  otherwise  the  residuary  I^tees 
might  hereafter  have  been  called  on  to  refund,  for  no  valid  appropriation  haa  been 
made:  WiUmoU  v.  Jenkins  (1  Beav.  401).  The  other  residuary  legatees  did  not 
disclaim,  but  attended  taking  the  accounts ;  and  if  any  balance  had  been  found 
due  from  the  executors,  they  would  have  claimed  their  .share  of  it.  They  must, 
therefore,  bear  their  share  of  the  burthen. 

Mr.  Daniel,  for  the  Plaintiff's  wife,  also  asked  for  the  costs  out  of  the  estate.      ;  - 

Mr.  Campbell,  for  the  executors  and  trustees,  and 

[4771  Mr.  EUiott,  Mr.  Moote,  Mr.  Boupell,  Mr.  Webster,  Mr.  Basch,  Mr.  S. 
James,  Mr.  Begioald  Walpole,  and  Mr.  Jolliffe,  for  the  other  Ddendants.  The 
Plaintiff  or  his  wife's  share  ought  to  bear  the  costs  of  the  suit,  which  has  been  wholly 
unprofitable.    It  originated  in  a  quarrel  between  the  Flaintifi'  and  his  wife,  and  was 

frosecuted  after  there  had  been  a  fair  and  proper  division  and  appropriation.  The 
laintiff  took  the  decree  for  an  account  at  his  peril,  and,  in  the  result,  a  balance  has 
been  found  due  to  the  e^utors.   As  to  the  small  legacies  unpaid,  they  are  too 
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toifling  to  justify  these  ezpenaiTe  proceedings,  and  are  not  allegod  is  tJie  ground  U 
suit  ' 

In  Jmcwr  v.  Jenour  (10  Veaey,  562)  it  was  held,  that  "where  a  question  uises 
upon  the  interest  in  a  trust  fund  separated  from  the  general  residue,  the  costs  must 
oome  out  of  the  pardeular  fund;  and,  in  MaekerusU  v.  Taylor  (7  Beav.  467),  "a 
Residuary  estate  was  divisible  amongst  several  persons.  An  account  was  made  up, 
and  the  adults  received  their  shares.  The  infante  filed  a  bill  for  an  aooount  against 
the  executors  and  the  other  residuary  legatees.  'Hie  latter  being  s^sfied,  dejffented 
the  proceedings.  The  accounts  turned  out  to  be  substantially  oorreot ;  and  it  was 
held,  that  the  costs  were  payable  out  of  the  Plaintiff's  share  alone." 

So,  in  Ottl^  V.  Gilbif  (8  Beav.  602),  "an  estate  was  represented  to  a  legate^  by 
the  personal  representatives,  as  barely  sufficient  to  pay  the  debts,  but  the  accounts 
.were  not  shewn.  A  bill  was  filed,  and  afterwards  an  offer  was  made  to  produee  the 
accounts,  which  was  declined.  Ultimately,  a  small  surplus  was  ascertained  to  exist, 
[47^and  to  be  due  from  the  rejffesuitatiyea,  bat  which  was  totally  insnffioient  to 
pay  the  l^;acies,  which  were  of  a  ver^  considerable  amount  The  Court  diaap|Voved 
of  the  liti^tion,  and  gave  the  Plaintiff  no  costs ;  but  directed  Uie  repreeentatiTes  to 
retain  their  balance  in  dischai^  of  their  oosts." 

Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls  [Lord  Langdale].  The  testator  died  on  the  4th  of 
June  1844,  having  made  a  will  to  the  effect  stated.  The  trustees  and  executOTS,  in 
execution  of  the  trusts  of  the  will,  realised  the  estate  and  ascertained  the  residue,  in 
a  manner,  and  under  circumstances  which  are  not  now  complained  of. 

In  the  month  of  September  1845  they  had  converted  the  estate  into  money ;  and, 
with  the  exception  of  the  legacies  of  £28,  had  paid  everything ;  and,  in  that  month, 
they  made  an  appropriation  and  division  of  the  residue. 

Unfortunately,  at  tJiat  time,  there  wen  dispntM  between  the  Plaintiff  and  his 
wife,  as  to  her  share  cS  the  residue,  £1000  of  which  was  to  be  settled  to  her  sepants 
use,  and  the  remainder  was  liable  to  the  marital  right  of  the  husband,  subjeetv 
however,  to  his  wife's  equity  to  a  settlement  under  the  direction  of  the  Coort. 
Unfortunately,  again,  the  appropriation  was  not  communicated  to  the  husband  at 
least,  and  it  does  not  appear  whether  it  was  stated  to  the  wife  or  not  The  FUintif^ 
therefore,  was  without  any  information  as  to  the  appropriation ;  and,  unfortunately, 
again,  he  did  not  think  fit  to  make  any  enquiry  of  the  trustees  and  executors ;  and, 
for  want  of  any  enquiry  of  his  own,  he  remained  ignorant  of  what  had  been  done. 

[479]  He  filed  this  bill  in  December  1846.  No  doubt  he  was  entitled  to  file  it; 
and,  beyond  all  doubt,  he  had  a  right  to  know  how  the  matter  stood.  I  do  not  find 
that  by  the  bill  he  charged  any  breach  of  trust ;  he  could  not  have  done  so  vidi 
respect  to  the  appropriation,  beouise  he  did  not  then  know  of  it  The  answer  of  the 
executors  was  put  in,  and,  with  a  small  exception  not  worth  notice,  it  stated  the 
correct  balance ;  but,  strangely  enough,  it  did  not  state  the  appropriation  or  divisicni. 
It  appeared  (by  mistake  as  it  is  said)  in  their  answer,  that  they  had  about  £16,000  io 
their  hands ;  and  the  other  Defendants  who  have  received  their  shares,  did  not  say  one 
word  as  to  such  receipt,  although  it  bad  taken  place  two  months  previously ;  th^ 
seem  to  have  claimed  such  right  as  they  might  have. 

A  motion  being  made  to  pay  this  lar^e  balance  into  Court,  the  executors  obtained 
leave  to  file  a  supplemental  answer,  which  stated  the  appropriation  and  payment 
they  had  made.  The  Plaintiff  now  became  distinctly  informed  of  die  proceeding 
of  the  trustees  and  executors  in  this  respect;  but  no  amendment  of  the  lull 
was  made,  introducing  any  specific  charges  of  the  matters  now  alleged  as  hraaebei 
ol  tnut. 

The  Plaintiff  proceeded  to  a  hearing;  and  all  parties  having  now  dear  notice  of 
what  had  been  done,  the  Plaintiff  was  told,  he  might  go  on  with  the  suit  at  his  peril ; 
he  persisted,  and  the  ordinary  accounts  were  directed. 

It  appears  to  me  that,  up  to  this  time,  the  Plaintiff  is  entitled  to  the  costs  of  this 
suit  out  of  the  estate. 

The  accounts  have  been  taken  ;  and  in  the  result,  the  Plaintiff  has  not  made  out  t 
title  to  a  farthing  be-r480j-yond  that  which  he  would  have  received  by  the  approiffis- 
tion ;  and  which,  at  the  hearings  had  been  paid  into  Court.   He  has  gone  on  maxing 
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ezperimente,  and  creating  a  oonnderaUe  expense,  not  cmly-  against  tiie  will,  but 
notwithstanding  the  remonstranoes  of  the  other  parties,  k  h«  to  hare  the  ooats  of 
these  subsequent  proceedings,  from  which  no  ben^t  has  been  derived  1  I  cannot  see 
why  he  is  to  have  the  costs  subsequent  to  the  hearing.  As  to  the  X28  legacy,  the 
matter  is  too  trifling  to  make  any  difference. 

It  is  said,  that  the  Defendants  attended  the  taking  the  accounts,  as  if  they 
considered  that  the  apportionment  had  not  been  correctly  made  ;  but  if  the  Plaintiff 
thought  right  to  persevere  in  having  the  accounts  taken,  I  do  not  see  why  the 
Defendants  should  not  attend. 

On  the  best  consideration,  I  think,  that  the  Plaintiff  is  not  entitled  to  the  costs 
subsequent  to  the  hearing.  The  Plaintiff  is  entitled  to  his  costs  out  of  the  estate  to 
Uie  hearinj^  which  must  be  home  by  the  reriduary  l^teee  in  sixths ;  and,  as  to  all 
the  subsequent  oosts,  they  must  come  out  of  the  sixth  of  the  Plaintiff  and  wife,  which 
is  in  Court. 


[4S1]   Sboth  v.  Ouvzb.   Dee.  9,  18i8 ;  Jan.  20,  1849. 

[S.  C.  18  L.  J.  Ch.  80 ;  13  Jur.  159.] 

Bequest  of  £2000  to  trustees,  to  apply  ;£800  in  building  six  almshouses,  and  to  pay 
the  income  of  the  residue  to  the  six  almsmen  therein  residing.   Held,  that  the 

whole  was  void. 

The  testator,  Thomas  Barber,  by  his  will,  dated  the  15th  of  October  1839, 
amongst  other  things,  bequeathed  as  follows :— "  I  also  give  and  bequeath  to  the 
churchwardens  and  overseers  of  the  parish  of  Tottenham  and  their  successors  for  the 
time  bein^,  the  sum  of  £2000  like  stock,  &o.,  upon  trust  to  pay  and  apply  the  sura 
of  £800  in  erecting  six  almshouses  in  the  said  parish,  as  a  residenoe  for  six  poor 
persons  inhabitants  thereof  of  the  age  of  fifty  years  and  upwards.  And  I  expressly 
direct,  thiUi  the  interest  and  dividends  of  the  remaining  part  of  such  stock  shall  be 
paid  and  applied,  weekly  and  every  week,  after  the  first  dividend  shall  become  due 
and  such  houses  shall  have  beoome  fit  for  habitation,  for  the  maintenance  of  sueh  six 
poor  persons  therein  residing." 

The  question  was  whether  this  was  a  valid  gift  of  £2000  stock  to  the  charity. 

Mr.  Turner  and  Mr.  Forster,  for  the  residuary  legatee.  The  ^ft  of  the  £800  is 
void  under  the  Mortmain  Act ;  and  as  to  the  rest,  there  are  no  objeots  to  take. 

Mr.  Koe,  eonirit. 

Limbrey  v.  Gurr  (6  Madd.  161),  Aitonuy-Gmentl  v.  WhUdvureK  (3  Yes.  141),  and 
9  Gk)0.  2,  c  36,  were  cited. 

The  Master  of  the  RoLLsTLord  LangdaleJ  held  that  the  residuary  l^jatee  was 
entitled  to  the  £3000  legacy.   (Keg.  Lib.  1848,  B.  fo.  1200.) 


[482]   Smith  v.  Coplbstok.   JfanA  12,  1649. 

[See  Kmpp  v.  Jwwiiy,  1861,  30  L.  J.  Ch.  844.] 

The  testator  covenanted  to  pay  a  sum  of  money  to  trustees,  on  the  trusts  of  his 
settlement.  He  made  default.  Held,  that  his  estate  was  liable  to  pay  4  and  not 
5  per  cent,  interest. 

In  1807  the  testator  covenanted  with  trustees  to  pay  them  a  sum  of  £6500, 
which  was  to  be  held  on  trust  for  himself  (the  covenantor)  for  life,  with  remainder 

to  his  wife  for  life,  with  remainder  to  their  children  as  the  wife  should  appoint. 

The  wife  predeceased  the  husband,  having  appointed  the  fund  to  the  children,  to 
be  paid  within  one  month  after  the  decease  of  the  husband.  The  husband  died  in 
1837.  The  £5500  remained  unpaid,  and  provision  for  its  payment  was  now,  for  the 
first  time,  made  in  the  present  suit. 
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Mr.  Lloyd  and  Mr.  FlemiDg,  for  the  Pluntiff. 

Mr.  J.  V .  Prior,  for  the  appoiatees,  asked  for  iDtersst  on  that  sum  at  5  and  not 
4  per  eent.  He  said,  diat  utooo^  4  per  oent.  was  the  rate  tunally  alloved  od 
equitable  demands,  yet  here  thademand  was  Iwal,  and  if  an  aetion  had  oeen  luroiight 
by  the  trustees,  they  would  have  recovered  the  £6600,  and  6  per  oent,  hy  way  of 
damages.  That  equity,  in  this  case,  ought  to  follow  the  bw,  and  allow  6  pM*  ooit. 
on  the  £6500  from  the  death  of  the  covenantor  or  one  month  after. 

The  Master  of  tus  Bolls  [Lord  Laogdale]  asked  if  there  was  any  authority  foi 
this  position,  and  none  having  been  produced,  he  said,  that  he  oould  not  depart  from 
the  usual  and  established  rule  of  the  Court  of  giving  only  4  per  oent. 

KOTE.— See  46th  Older  of  August  1841.   Old.  Can.  177. 

[483]   DiBBS  V.  GOBEN.   Nov.  6,  16,  1847 ;  Jon.  29,  1849. 

[See  Jnn  Some  [1906],  1  Ch.  80.] 

Where  trustees,  under  an  erroneous  view  <rf  the  effisot  oS  a  will,  pay  to  parties  money 
to  whioh  they  are  not  entitled,  this  Coart,  in  administering  the  estate,  will  compel 
a  rMtitution  and  repayment,  and  will  give  a  lien  on  the  other  interests  of  Boeh 
parties  under      will,  even  as  against  an  assignee,  for  valuable  c<m>ideration. 

In  1816  the  testator  made  his  will,  giving  his  property  to  toustees  on  certain 
trusts  for  his  children  and  grandchildren.  He  died  in  1816,  and  the  trustees,  acting 
on  their  own  notion  of  the  effect  of  the  trusts,  proceeded  in  their  performance.  In 
1836  a  bill  was  filed  for  the  administration,  and  it  was  then  found  that  the  trustees 
had  acted  under  an  erroneous  view  of  the  effoot  of  the  will ;  and  it  was  so  deohred 
by  the  decree  made  in  Januair  1841. 

It  turned  out,  that  two  of  the  testator's  cbUdren,  Henrietta  and  John,  had  each 
received  from  the  trustees  a  sum  of  £111,  part  of  the  ^st  property,  to  which  they 
were  not  entitled,  and  that  two  other  children,  Charles  and  Bobnt^  had  also  reoeived 
£782,  to  which  they  were  not,  under  the  will,  entitled. 

These  children  were  entitled  to  other  interests  under  the  wilL 

In  1828  John  had  assigned  his  interest  under  tiie  will  to  Maedougal  for  valnaUe 
eonsideration. 

Mr.  Turner  and  Mr.  Chandless  now  asked,  that  the  sums  so  erroneously  paid 
might  be  repaid  out  of  the  other  funds  coming  to  the  testator's  children,  and  tor  a 
lien.   They  cited  Priddy  v.  Ease  (3  Merivale,  86). 

[484]  Mr.  Shadwell,  Mr.  Kindersley,  Mr.  Goren,  Mr.  Eoupell,  Mr.  Bevir,  Mr. 
Wnght,  and  Mr.  Gifiard,  for  other  parties. 

Mr.  Sheffield,  for  Maedougal,  the  assignee  of  John,  argued  that  this  equity  did 
not  apply  to  the  assignee  of  John's  interest.  In  Priddf  r.  Rou  no  notaoe  was  givaa 
to  the  trustees  of  the  fond,  and  Sir  W.  Grant  relied  on  that  faot 

The  Master  or  the  Bolis  ^^"^  Langdale],  The  trustees  seem  to  have 
thought  it  better  to  construe  this  wul  themselves,  wan  to  incur  the  expense  coming 
to  the  Court  for  its  assistance. 

Where  a  trustee  takes  on  himself  to  act  upon  his  own  authority,  and  pays  to  the 
parties  beneficially  interested  sums  to  which  they  are  not  entitled,  it  becomes 
necessary  for  this  Court,  to  enforce  the  execution  of  the  trust,  by  recovering  back  the 
sum  thus  received  contrary  to  the  trusts.  The  difficulty  has  arisen  from  the 
trustees  acting  without  the  assistance  of  the  Court,  and  running  the  risk  of  eiror. 
Unfortunately  they  have  made  these  payments,  and  by  their  ac^  scnue  <ii  the  partial 
have  received  a  portion  of  the  OBtate,  to  whioh  they  are  not  entitled.  I  cannot  allow 
tiiem  to  retain  it. 

The  Plaintiff  is  entitled  to  have  these  sums  deducted  from  tiie  shares  of  John  and 
his  assignee,  and  of  Henrietta  and  Charles,  with  a  deolarati<»i,  that,  until  those  sunu 
have  b^n  recouped,  they  form  a  lien  on  the  other  monies  which  may  become  due  to 
them  under  die  wilL 
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[4B5]  AiOHnoN  «.  AroKnoN.   JfonA  28,  ApHl  4, 18i9. 

[S.  a  18  L.  J.  Ch.  230 ;  13  Jur.  666.   See  fTard  v.  fTard,  1880.  14  Gh.  D.  009 ; 
In  re  £iya»,  1860,  14  Ch.  D.  519.] 

Bequest  to  A.,  his  wife  and  children.  A.,  and  hia  wife  being  together  entitled  to  one- 
fourth,  A.  insiBtec^  that  he  was  entitled  to  one-half  <k  snoh  one-fonrth  in  his  own 
lu^t,  and  that  his  wife  was  entiUed  to  a  settlement  in  respect  of  a  moiety  only. 

wife,  however,  cUdmed  a  artdement  in  respect  of  the  whole.  Held,  that  ttae 
fund  must  be  retained,  with  a  direction  to  pay  the  dividends  to  the  husband  during 
the  joint  lives,  with  liberty  for  the  survivor  to  apply.  Held,  also,  that  if  such  a 
legacy  were  not  brought  under  the  consideration  of  the  Court,  payment  to  the 
husband  would  be  a  aood  parent,  but  in  case  of  no  payment,  the  wife  would  be 
raititled  by  surnTwship. 

The  testatrix  in  this  cause,  bv  a  oodioil  to  her  will,  bequeathed  as  follows : — "To 
Bobert  Shanh  Atobeson,  his  wife  and  children,  jC 14,000.  This  legacy  is  in  oons^ 
quence  of  the  unremitting  care  and  attention,  with  counsel,  of  the  said  Robert  Shank 
Atoheson,  during  the  trials  and  troubles  of  my  blessed  ohild  after  maxriage." 

The  testatrix  died  in  1846,  and,  in  July  in  the  same  year,  Mr.  Atoheson  assigned 
tiie  interest  of  himself  and  wife  to  Frampton,  to  seoure  a  sum  of  money. 

Mt.  and  Mrs.  Atoheson  had  three  chudren. 

It  haying  been  held,  under  a  similar  gift  "  to  A.  fats  wife  and  children,"  contained 
in  the  will  of  the  same  testatrix,  that  the  husband  and  wife  took  one  share  only 
between  them  {Gordon  v.  fFMeldon,  11  Beav.  170),  and  the  fund  representing  this 
legacy  being  in  Court,  this  bill  was  filed  by  Mr.  Atcheson  and  Mr.  Frampton,  against 
lArs.  Atcheson  and  the  three  children.  It  prayed  that  the  rights  and  interests  of  the 
Plaintiffs  and  Defendants  in  the  legacy  might  be  ascertained,  and  that  a  suf&nent 
part  might  be  paid  to  Fram|iton,  in  discharge  of  his  incumbranoe,  and  that  l^e  ahare 
of  Mr.  and  Mrs.  Atcheson  might  be  paid  to  them  reqwctively. 

Mr.  Tomer,  Mr.  Hump^,  ana  Mr.  Faber,  for  Uie  Plaintifib.  The  legal  effect 
of  this  bequest  is,  to  give  (486}  one  moiety  of  one-fourth  to  the  hnaband,  in  his  own 
right,  and  the  remaining  moiety  of  one-fourth,  in  right  of  his  wife.  The  former 
moiety  ought,  therefore,  to  be  paid  to  Mr.  Atoheson  and  his  incnmbrancer,  and  oat  ot 
the  remaining  moiety  alone,  his  wife's  equi^  to  a  settlement  attaches. 

In  The  AUomey-Gfneral  v.  Bacchus  (9  Price,  30;  11  Price,  B47),  a  bequest  was 
made  by  a  testator  to  his  son-in-law  G.  B.  (a  stranger  in  blood)  and  his  wife,  who  was 
the  daughter  of  the  testator ;  and  it  was  held,  that  the  le^y  was  liable  to  1  per 
cent,  duty  on  one  half,  and  10  per  cent,  as  to  the  other,  shewing  that  it  was  considered 
that  the  husband  and  wife  each  took  a  moiety. 

[The  Master  of  the  Rolls.  In  deciding  the  rights  of  parties,  I  should  feel 
reluctant  to  asjdy  the  prmoiides  of  a  decision  in  a  revenue  case  as  between  the  Crown 
and  a  sul^eet] 

In  Logan  v.  Witnheit  H  CI.  &  Fin.  611 ;  7  BUgh,  11),  explained  by  Sir  £.  Sugden 
(Sugden's  H.  Lds.  p^  107,  111),  an  uncle  had,  in  effect,  agreed  to  give  his  niece  a 
sharo  of  his  estate  equal  to  that  given  to  any  other  relation.  The  uncle  had 
transferred  X&7,000  stock  io  his  nephew  and  his  wife,  aad  the  Yice-Chanoellor  had 
declared  that  this  transfer  was  to  be  considered  as  a  transfer  into  the  sole  name  of 
the  nephew  (p.  108);  and  it  being  argued  that  the  interest  of  the  nephew  was  only 
for  life,  with  the  contingency  of  survivorship,  Lord  Brougham  C.  and  Lord  Plunket 
held  the  decree  of  the  Vice-Chancellor  to  be  erroneous  (p.  Ill),  as  equity  would  [487] 
have  restnuned  the  nephew  to  an  interest  during  the  joint  lives  of  himself  and  wife, 
with  the  chance  of  survivorship. 

The  principle  of  tenancy  b^  entireties  is  applicable  only  to  real  estate.  Unless 
the  husband  is  absolutely  entitled  to  a  moiety,  the  husbuid  will  be  in  no  better 
ptMition  than  if  the  whole  had  been  beoueathed  to  hia  wUe.  U  tiiia  had  been  the 
case,  and  she  had  died,  the  hnsband  could  only  daim  as  adminutrator;  but  here  he 
would  claim  by  survivorship. 

R.  IIL— 29* 
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Where  a  gift  is  to  two  or  more,  and  the  Court  cannot  accurately  aaoertain  the 
proportions  in  which  the  parties  are  entitled,  it  cuts  the  knot,  by  dividing  it,  as  in 
the  case  of  discretionary  powers :  Fordyce  v.  Bridget  (10  Beav.  90,  and  2  Phillips, 
497). 

Mr.  Boupell  and  Mr.  Shebbeare,  for  the  Defendant,  Mrs.  Atoheson.  The  huBband 
and  wife  have  both  a  conjoint  interest  in  the  whole  l^acy,  and  no  separate  interest 
in  a  portion.  They  are  tenants  by  entireties,  1  Shep'.  Touch.  112,  and  there  is  no 
right  cS.  severance.  (See  Preston  on  Abstracts,  41.)  The  wife  is  entitled  to  a 
oontangent  right  in  the  whole  by  survivorship,  which  cannot  be  defeated.  The  wife 
having  an  interest  in  tiie  whole,  she  is  entitled  to  a  settlement,  not  (we  admit)  of  the 
whole,  but  in  respect  of  the  whc^ ;  and  the  Blaster  will  take  the  droamBfeances  into 
bis  consideration. 

In  The  AUomey-Qmeral  v.  Bacchus,  the  gift  was  to  the  husband  and  wife,  which  is 
not  the  form  of  the  gift  here ;  and  the  decision  turned  on  the  terms  of  an  Act  <rf 
Parliament,  affixing  certain  duties,  when  a  gift  was  in  jomi-tmum^,  to  parties 
differently  related  to  the  testator. 

[488]  In  Logan  v.  WtmkfM  there  was  no  dedsion  (rf  the  House  of  Lwds  on  the 
point  now  referred  to. 

Mr.  Beavan,  for  tiie  children. 

Mr.  Turner,  in  reply.  If  tiiey  are  joint-tenants,  the  assignment  has  severed  it; 
and  the  right  to  a  settlement  attaches  only  to  the  wife's  share.  The  same  rule  apphes 
there  be  a  tenancy  by  entireties,  the  wife's  share  alone  is  to  be  tiie  subject  erf  settle- 
ent.  In  determining  the  rights  as  against  the  children,  you  treat  the  hDsband  and 
wife  as  one ;  bat  ttx  the  purpose  fA  a  settiemcnt,  yon  most  necessarily  treat  tJion  m 
distinct^  and  ascertain  their  several  rights. 

The  Master  of  the  Rollb  reserved  judgment 

AprU  4.  The  Master  of  the  Rolls  ^ord  Langdale^  It  was  in  oonsequeDoe 
of  services  rendered  by  the  husband,  that  thu  benefit  was  ^ven  to  the  husband,  wife, 
and  children ;  but  there  is  no  indication  of  any  intention  to  give  any  separste 
interest  to  any  of  them. 

In  another  case,  of  a  similar  bequest,  by  the  same  codicil,  there  being  no  questira 
between  the  husband  and  wife,  bat  a  desire  to  sever  tiie  joint  interest  nven  by  the 
bequest,  I  held,  that  the  husband  and  wife  were  togetiier  entitled  to  ouqr  one  man, 
ana  each  child  eutitied  to  one. 

According  to  that  decision,  there  bein^  in  this  case  three  children,  and  a  sever 
anoe  being  desired,  the  le^y  must  be  divided  into  foar  shares,  of  which  the  husband 
and  wife  are  togetiier  entotied  to  one. 

[489]  The  husband  and  wife  are  living  separate  and  apart  from  each  other,  and 
the  question  now  made  is,  what  separate  interests  they  are  respectively  entitied  tof 

ft  is  alleged,  that  the  husband  uid  wife  musti,  in  some  way,  be  entitled  to  the 
whole  legacy  for  present  enjoyment,  and  I  conceive  that  such  must  have  been  the 
intention.  I  think  that  the  gift  to  the  two  must  have  been  for  their  common  and 
immediate  benefit,  in  their  relation  of  husband  and  wife;  but  misfortune  k 
perversity  prevents  their  enjoyment  in  the  way  so  intended,  and  gives  rise  to  the 
question  now  Inrought  before  me. 

The  husband  proposes,  that  tiie  gift  should  be  considered  as  creating  either  a 
tenancy  in  common,  or  a  jmnt-tenancy  subject  to  severance,  in  tiie  ordinary  way : 
and,  daiming  one  moiety  in  his  own  right  as  legatee,  and  the  other  moiety  in  right  of 
his  wife,  as  legatee  of  it,  he  proposes,  that  a  settiement  should  be  made  upon  her, 
out  of  the  moiety  to  which  he  claims  to  be  entitied  in  her  ri^t 

The  wife,  on  the  other  hand,  claims  a  settlement  out  of  the  whole  sum  attributed 
to  her  and  her  husband  together;  or  that  the  whole  sum  should  be  preserved 
undivided,  in  order  that  she  may  become  entitied  to  and  enjoy  the  wholes  if  she 
aurvtves  her  husband. 

It  is  plain,  that  if  the  husband  should  be  held  entitled  to  the  whole,  in  his  own 
right,  it  would  be  the  same  thing  as  if  the  wife's  name  were  struck  out  of  the  bequest 
and  the  legacy  given  to  him  alone.   He  does  not  claim  this,  but  only  a  moiety. 

On  the  o^er  hand,  it  is  eqoally  plain,  that  she  is  entitled  to  a  settlement  only  oat 
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oi  that  to  whUsh  the  [400]  hosbaad  is  entitled  in  her  right,  and  diat  if  she  be  held 
entitied  to  a  settlement  out  of  the  vhole,  it  Tould  be  the  same,  in  effwst,  as  holding 
that  her  husband  was  entitled  to  the  whole  in  her  ri^t^  or  as  if  his  name  were  struck 
out  of  the  will  and  the  legacy  given  to  her  alone.  This,  in  effect,  she  does  claim,  or, 
in  the  alternative,  that  the  legacy  may  not  be  divided  but  preserved,  to  give  her  the 
chance  of  succeeding  to  the  whole  by  survivorship. 

I  do  not  think  uiat  she  is  entitled  to  a  settlement  out  of  the  whole  of  tiie  joint 
interest,  because  he  is  not  entitled  to  the  whole  in  her  right. 

If  it  were  an  ordinary  case  of  joint-tenancy,  I  think,  that  upon  severance,  the 
claim  of  the  husband  might  be  sustained. 

But  the  joint  interest  given  to  husband  and  wife  in  this  way,  or  the  joint-tenancy 
)»6weeD  Uiem,  if  it  can  be  so  called,  is  so  modified  hv  the  unit^  oi  the  persons  in  law 
— the  consequent  rights  of  the  husband  and  wife  by  entireties,  and  Uie  contingent 
right  of  the  survivor  to  the  whole,  if  not  previously  msposed  <rf  by  the  husband,  that 
it  does  not  appear  to  me  to  be  subject  to  the  ordinuy  incidents  of  joint-tenancy. 
And,  it  not  being  ascertainable  what  belongs  to  the  wife  separately,  or  what  the 
huslMnd  is  entitled  to  in  her  light,  I  am  unable  to  decide  out  of  what  portion  of  the 
legacy  a  settlement  can  be  made  upon  her,  according  to  the  rules  of  this  Court. 

I  have  been  unable  to  derive  any  assistance  from  the  case  of  The  Attcrrtey-Oeneral 
V.  Bacchus  (9  Price,  30,  and  11  Price,  547) ;  for  although  the  Lord  Chief  Baron,  in  the 
course  of  the  argument,  suggested,  '*  that  if  the  husbana  should  find  it  [491]  necessary 
to  go  into  a  &>urt  of  Equity  for  the  purpose  of  rendering  the  legacy  actually 
beneficial,  there  would  be  some  provision  made  for  the  wife  out  of  it "  (9  Pnce,  p.  40^ ; 
and  die  Court,  at  last,  observed  ^Ibid.  p.  42),  **  that  it  would  be  matmal  to  ascertain 
what  would  be  die  effect  of  a  similar  joint  bequest  to  the  daughter  of  the  testator, 
and  an  entire  stranger,  intimating  that  they  were  inclined  to  thinly  that  in  this,  as 
in  such  a  supposed  case,  the  wife  took  a  direct  and  definite  interest  in  the  legacy ; " 
yet  the  judgment  was  ^ven  without  any  observation  on  those  points ;  and  no  reason 
was  given  for  the  decision,  either  in  the  Court  of  Exchequer  or  afterwards  in  the 
Court  of  Exchequer  Chamber. 

If  a  bond  be  given  for  a  sum  of  money  to  die  husband  and  wife  jointly,  the 
husband  alone  may,  in  the  lifetime  of  the  wife,  sue  for  and  recover  the  whole ;  but, 
if  he  does  no^  and  the  wife  survives,  the  money  belongs  to  her.  And  I  think,  if  sueh 
a  legacy  as  this  were  not  brought  under  the  consideration  and  direction  of  this  Court, 
that  payment  to  the  husband,  in  the  lifetime  of  the  wife,  would  be  a  good  payment 
{see  Oruie  v.  Loeroft,  Cro.  Elia.  287) ;  but  that  if  such  payment  were  not  made,  she 
would  be  entitled  to  the  whole,  if  she  survived  him. 

Under  all  the  ciroumstances,  I  think  that  all  which  this  Court  can  do  for  die 
protection  of  die  wife,  and  to  give  her  any  sepu«to  benefit  of  the  legacy,  is,  to  (ffeserve 
her  ri^ht  to  it  by  survivorship,  by  preventing  the  husband  from  defeating  it  by 
alienation  in  her  lifetime. 

The  legacy  ought  therefoi-e  to  be  carried  over  to  the  joint  account  of  the  husband 
and  wife ;  with  a  direction  £4^  to  pay  the  dividends  to  the  husband  during  the  joint 
lives,  with  liberty,  on  the  death  of  either,  for  the  survivor  to  a|^y. 


[482]   WiLBON  V.  HsATOM.   Jan.  U,  Feb.  26,  1849. 

A  testator  devised  two  estates  in  different  ways,  uid  he  charaed  one  onlr  with  the 
payment  of  his  debts,  funeral  and  testamentuy  expenses.  In  a  creditor^  snit  both 
estates  were  sold  for  payment  of  the  debts.  Held,  that  the  charged  estate  was 
primarily  liable  for  the  costs  of  suit 

The  testatot  devised  his  Tetney  estate  according  to  a  certain  set  of  limitations. 

He  devised  his  Brigsley  and  Waltham  estates  in  a  different  manner,  and  in  favour 
of  different  persons ;  and  the  first  limitation  was  of  an  annuity  of  £20  to  Matthew 
Ooxhill  for  life. 

The  testator  bequeathed  his  residuary  personal  estate  to  Lawrence  Heaton  ]  subject 
nevertheless  to  the  payment  o^all  his  just  debts  (except  nuntgagB  debts),  funeral  and 
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testamentury  ezpeiUM  *nd  legftotea;  and  if  die  penonal  pnnprnty  to  giveD  and 
bequeathed  to  Lavrenee  Heaton  sboold  DOt  be  8u£Boient  for  tboie  purposes,  tlmi  he 
charged  and  made  ohoroeable  his  real  estate  at  Tebney  afwesaid,  with  the  paymmt 
tbermf,  or  with  so  mw»  Uiereof  as  his  said  personal  estate  vonld  be  insufficient  to 
pay. 

The  testator  died  in  1633,  and  this  creditOT's  suit  was  afterwards  instituted. 

There  being  no  personalty  applicable  to  the  payment  of  debts,  the  Court  directed 
a  sale  of  the  Tetney  and  the  Brigsley  and  Waluam  estates,  and  the  taxation  of  the 
eosts  of  allparties. 

llie  real  estates  of  the  testator  were  accordingly  sold.  The  Tetney  estate 
produced  £1301,  and  the  Brigsler  and  Waltham  estates  £1613.  These  snms  were 
blended  and  invested  in  the  punmase  of  X2813  3  per  cents.,  ont  of  whioh,  nndo-  a 
subscqneot  order,  the  debts  and  costs  of  suit  ware  paid ;  but  t^ie  payment  of  the  eosts 
was  to  be  without  ]«ejudioe  to  the  question  ont  of  what  funds  soeh  ooets  wars 
ultimately  to  be  borne.  After  such  payments,  there  remained  £1062,  lOs.  oonsob  in 
Court. 

A  petition  was  presented  by  Matthew  Goxhill,  who  was  entitled  under  the  will  to 
the  annuity  of  £30  charged  on  the  Brigsley  estate,  praying  payment  out  of  the  fond 
in  Court  of  the  arrears  of  the  annuity,  and  for  pajrment  out  of  t^e  dividends  for  ths 
future. 

The  case  was  twice  mentioned  to  the  Court. 
Mr.  Taylor,  for  the  Petitioner. 

Mr.  Bf^FB,  for  a  party  interested  in  the  Tetney  estate  under  the  will,  insisted, 
that,  although  the  Tetney  property  was  charged  with  tiie  debts,  and  funeral  ud 
testamentary  expense^  yet,  it  was  not  {ffimarily  liable  to  the  oosts  of  suit.  That  the 
parties  interasted  in  ^e  Brigsl^  estate,  having  had  tiie  ben^t  <rf  the  suit,  oug^t  to 
bear  their  proportion  of  die  expense,  and  that  there  aof^t  to  be  an  apportionment  of 
costs  betwem  the  two  estates,  as  in  the  oases  oi  eharity.  He  ated  Browne  t.  Orom- 
bridge  (4  Madd.  495),  to  shew  that  oosts  of  suit  were  not  included  in  the  expnssioD, 
"testamentary  expenses." 

Mr.  Tillotson,  for  Matthew  Qoxhill  and  Maria  Goxhill,  who  were  interested  in  the 
Brigsley  estate,  insisted,  [494]  that  the  costs  of  the  suit  ought  to  be  paid  out  of  the 
same  funds,  and  in  the  same  order  as  the  debts ;  and  that,  therefore,  the  produce  of 
the  Tetney  estate  was  primarily  liable  for  the  costs  of  suit.  He  referred  to  the  form 
of  decree  in  Daviet  v.  Tcpp  (Setoo  on  Decrees,  96). 

The  Master  or  the  Bolls  [Lord  Langdalej.  I  do  not  think  I  can  accede  to  the 
argument  addressed  to  me  by  Mr.  Bogers  without  introducing  a  new  rule.  No 
aothorily  has  been  produced ;  and  I  should  be  altering  the  estabUshed  rule  of  the 
Cknirt  if  I  were  so  to  decide. 

MiNims  OF  Order. — Out  of  the  fund  in  Court  pay  the  Petitioner  urears  of 
£280.  Let  the  residue  be  carried  over  to  the  aooount  of  the  Brigsley  estate,"  sod 
out  of  tiie  dividends  pay  the  Petitioner  his  annuity  for  the  future.  (Beg.  Lib.  1847^ 
B.  foL  959.) 

[494]  Smith  v.  Oliver.  Dee.  9, 1848. 

Bequest  to  A.  to  be  paid  within  six  months ;  but  if  he  should  die,  not  having  received 
hia  l^iaey,  his  children  to  be  entitied  to  his  share.  A.  predeceased  the 
testator.   Held,  that  his  children  tock  notiiing. 

The  testator  bequeathed  several  legacies,  and,  amongst  them,  one  to  Benjamin 
Petit  of  £100  Bank  annuities ;  and  he  proceeded  as  follows : — "All  which  said  legacies 
I  direct  shall  be  paid  within  six  months  after  my  decease;  and  in  case  it  should 
happen,  that  any  or  rather  of  the  said  legatees  should  die,  not  having  re-[496]-ceired 
their  respective  legacies,  and  leaving  any  child  or  children,  then  I  direct,  that  such 
child  or  children  shall  have  and  be  entitled  to  their  parents'  share,  in  equal  proportional 
and  be  pimU>le  to  them  at  twenty-one  or  marriage,  and  the  interest  in  the  meantime 
to  be  ap^ued  i<x  their  maintenanee." 
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BenjanuD  Petit  died  in  the  lifetime  of  the  teitatw,  leaving  three  ohildren,  who 
hftd  attained  twenty^me^  and  were  now  living;  and  tiie  Matter  had  found  thirt  hie 
]enoy  had  lapsed. 

Bzooptions  were  taken  to  the  report 

Mr.  Koe,  in  support  of  the  exceptions,  argued,  that  the  children  took  the  lega<!y 
intended  for  their  parent  by  substitution,  and  that  Uierefore  the  legacy  had  not 
lapsed. 

Mr.  Turner  and  Mr.  Forster,  for  the  Plaintiff,  the  residuary  le^tee,  argued,  that 
the  legacy  had  lapsed,  and  that  the  children  were  substituted  only  m  the  event  of  the 
original  legatee  surviving  the  testator,  and  dying  in  the  interval  between  the  testator's 
death  and  the  time  appointed  for  payment 

Mr.  Koe,  in  reply. 

Cort  V.  Winder  (1  CoUy.  320),  Gaskea  v.  Edlmet  (3  Hare,  438),  TidweU  v.  Ariet  (3 
Madd.  403X  CkrittcspluinM  v.  Na^fhr  (1  Mer.  320),  WHUam  v.  Jona  (1  Boss.  517), 
were  rated. 

[406]  The  Masier  or  thx  Bou^s  [Lord  Langdale].  It  is  extremely  probable  that 
if  t&e  testator  had  been  asked,  whether  he  intended  that  children  of  a  lenttee  who  died 
in  his  lifetime  should  take  the  legacy,  he  would  have  answered  in  the  affirmative ;  but 
I  do  not  think  that  he  has  so  expressed  himself  by  his  will. 

Legacies  were  to  be  paid  within  six  months  after  his  decease :  Uiia  is  of  some 
importance ;  though  I  cannot  attach  so  muob  importance  to  it,  as  seems  to  have  been 
given  in  the  case  before  Sir  John  Leaob.  Within  six  months,  the  legacies  were  to  be 
paid;  but  if  the  legatee  should  die  not  having  received  "their  respectave  legacies," 
Uie  children  were  to  have  "  their  parents'  share/' 

I  conceive  that  this  must  mean  "not  having  received  the  legacies  to  whiob  thev 
had  become  entitled ; "  here  the  legatee  never  became  entitled  to  any  legacy  at  alL 
The  children  were  to  have  their  parents'  share  unreoeived ;  that  is^  suoh  a  ware  as  the 
parents  woold  have  taken  if  he  bad  survived  the  tame  of  payment 

I  am  ojsnion  that  the  parents  take  nothing ;  neiUier  do  the  children ;  and  tJiat 
the  Master's  eonolusicm  is  ri^t 

OveiTule  the  exoeptaons. 


[407]  Sandbbson  o.  The  Cockebhouth  and  Workington  Bailwat  Company. 

Jan.  27,  April  4,  1849. 

[S.  C.  7  Bail.  Cas.  613 ;  19  L.  J.  Ch.  503  ;  2  Ha.  &  Tw.  327 ;  47  K  &  1708.  See 
Greenkia  v.  hU  of  Wight  {Newport  Jyaution)  Raikoay  CompoMf,  1871,  23  L.  T.  887 ; 
Zswtf  V.  Weskm^mper-Mare  Local  Board,  1888,  40  Ch.  D.  66.] 

A  railway  company  about  to  sever  the  Plaintiff's  land  by  their  railroad,  Mreed  to 
purchase  the  necessary  portion  of  land,  "  subject  to  the  making  such  roatu,  ways, 
and  slips  for  cattle,  as  might  be  necessary."  Held,  that  although  it  was  very 
difficult  to  execute  an  agreement  thus  expressed,  yet  that  the  Plaintiff  was  entitled 
to  a  specific  performance — that  the  word  "  necessary "  must  receive  a  reasonable 
interpretation.  The  expression  was  held  to  mean  "  suoh  roads,  wa^s,  and  slips  for 
cattle  as  might  be  necessary  and  proper  for  convenient  communication  between  the 
severed  portions  of  the  PUuntiffa  land and  a  reference  was  therefore  directed  to 
ascertain  what  was  neeessary  and  proper. 

This  was  a  bill  for  specific  performance.  The  bill  stated  an  agreement  entered 
into  the  2d  of  Much  1846,  between  the  Plaintiff  and  the  Defendant^  by  their  agent, 
by  which  the  Plaintiff  agreed  to  sell  to  the  railway  company  a  certain  portion  of  his 
land,  through  which  the  railway  was  intended  to  pass,  "subject  to' tns  making  sueh 
roads,  vnys,  and  slips  for  eattle  as  may  be  necessary,  for  the  sum  of  j£352." 

The  property  had  been  conveyed,  and  the  company  had  entered  and  formed  the 
railway.  They  made  a  communication  on  a  level  crossing  and  a  cattle  creep ;  but 
these  not  being  considered  by  the  Plaintiff  "  such  roads^  wayi^  wad  slips  for  cattle  as 
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were  neoesaary,"  he  filed  this  bill,  praying  that  the  agreement,  so  far  aa  the  same 
remained  to  be  executed,  might  be  specifically  performed ;  and  that  the  Defendantt 
might  be  directed  to  make  "  all  each  roada,  ways  and  aline  for  cattle  as  were  necessary 
and  proper,  for  and  with  renrd  to  tibe  conTenient  ma  adTantagaooa  occupation  « 
the  Flaintiff*B  said  landa,"  ana  for  an  injunction. 

On  a  motion  for  an  injunotion,  tiie  D^endants  submitted  to  perform  the  agree- 
ment and  to  abide  by  such  directions  as  the  Court  ahould  give  respecting  apeeifie 
[4981  performance,  and  to  do  all  acta  as  the  Court  ahonid  direct. 


Mr.  Koupell  and  Mr.  Benahaw,  for  the  Plaintiff. 

Mr.  Turner  and  Mr.  Malina,  for  the  Defendants,  argued,  first,  that  thia  Court 
had  not  jurisdiction  to  give  relief  in  such  a  case  as  this,  and  that  the  PIainti£rB 
proper  remedy  was  under  the  "  Railways  Clauses  Conaolidation  Act "  (8  &  9  Vict^ 
c.  20),  which  must  be  considered  aa  incorpontted  into  this  agreement. 

Secondly,  they  argued,  from  the  contract  and  the  evidence,  that  there  had  abeidy 
been  a  anffioient  performance  oi  the  contract  on  the  part  of  the  Defendants. 

Mr.  Koupell,  in  reply. 

The  following  authorities  were  referred  to: — Sterer  v.  Cfreat  Watem  BaOuajf 
Com^pamy  (2  You.  &  Coll.  C.  C.  48),  Coats  v.  The  Claremx  Bmhoay  Gomipany  (1  Russ.  & 
M.  181),  Sheriff  v.  CotxUs  (1  Kuas.  &  M.  1&9),  Pembroke  v.  Thorpe  (3  Swan.  437,  c), 
Priu  V.  Corporation  of  Penzance  (4  Hare,  506),  Barker  v.  The  North  Siaffordshin  Boilwaif 
Company  (5  Railway  Cases,  401),  SkerraM  r.  The  North  Stqfforddtire  Eailwap  Con^aiu/ 
(5  Railway  Cases,  166),  Dudley  v.  Borton  (4  L.  Joum.  Old  Series  (Ch.),  104),  8  &  9 
Vict.  c.  20,  88.  46,  49,  54,  71. 

The  Master  of  the  Rolls.  In  this  case  I  have,  I  confess,  very  considerable 
diffi-[499]'Culty  in  determining  what  ought  to  be  done  aa  between  these  parties. 

lam,  however,  of  opinion,  that  this  instrument  of  the  2d  of  March  1846,  which 
was  signed  by  Mr.  Sanderson  and  Mr.  Dickenson,  ather  is  on  its  constmctirai,  or 
under  the  ciFCumstances  of  the  ease,  ought  to  be  c(»isidered  and  treated  as  an  agree- 
ment, the  specific  performance  of  which  is  within  the  jurisdicticm  of  tiia  Court  I 
think  it  is  admitted,  by  the  Defendants  themselves,  that  there  was  an  agreement,  and 
not  merely  an  obligation  under  the  Act  of  Parliament ;  and  it  therefore  appears  to 
me,  that  the  question  I  have  to  consider  is,  whether  the  agreement  haa  been  folly 
performed,  or  whether  any  farther  performance  is  required. 

[His  Lordship  having  adverted  to  the  difficulties  arising  from  the  nature  of  the 
locality  in  making  the  communication,  said] — I  cannot  thiak  I  should  be  justified  io 
Baying  that  there  should  be  a  direct  communication,  which,  in  other  words,  would  be 
to  say  to  the  Defendants,  you  must  erect  a  bridge  in  one  of  two  places,  and  have  a 
rapid  descent ;  but  I  think,  that  there  is  not,  at  ^is  time,  a  sufficient  communicatioo, 
according  to  that  which  I  must  consider  to  have  been  the  meaning  ctf  the  parties.  I 
appeal  to  the  parties  vhether  it  would  not  be  better  tor  both  to  come  to  some 


April  4.  The  Master  of  the  Roli^  [Lord  Langdale].  In  this  case,  I  have 
already  stated  my  opinion,  that  the  Plaintiff  is  entitled  to  the  assiBtance  of  this  Court 
in  obtaining  a  specific  performance  of  bis  agreement  with  the  Defendants. 

[000]  It  must  be  admitted,  that  it  is  very  difficult  to  execute  an  agreement 
expressed  as  this  is ;  but  the  difficulty  does  not  seem  to  me  to  be  such,  as  to  make  it 
proper  for  this  Court  to  decline  exercising  jurisdiction  over  the  matter  in  dispute 
between  the  parties. 

The  railway  of  the  Defendants  severs  the  Plaintiff's  land — divides  it  into  two 
parts.  Under  the  agreement,  as  expressed,  the  Plaintiff  is  entitled  to  have  "  sock 
roads,  ways,  and  slips  for  cattle  aa  may  be  necessary." 

The  wonl  "  necessary  "  must  receive  a  reasonable  interpretation ;  and  I  considw 
the  expression  to  mean  such  roada,  ways  and  slips  for  cattie,  as  may  be  necessary  and 
proper  for  convenient  communication  between  the  severed  portions  of  ^e  Plaintiff's 


The  Plaintiff  requires  a  bridge  to  be  erected  over  the  cutting,  in  which  tiie 
railway,  passing  through  hia  land,  is  in  part  constructed. 


arrangement. 
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The  Defendants  have  provided  a  dead  level  crossing  over  a  part  of  the  railroad, 
which  is  DOt  coustructed  iu  a  cutting,  and  a  cattle  creep  very  near  to  it. 

I  have  before  stated*  my  opinion,  that  the  Plaintiff  does  not  appear  to  me,  from 
the  evidence  before  me,  to  be  entitled  to  l^e  bridge,  which  he  claims  to  have  con- 
stnioted ;  and  that  the  Defendants  do  not  appear  to  me  to  be  en^ed  to  a  declaration, 
that  the  crossing  and  cattle  creep,  which  they  have  provided,  are  auoh  as  the  Plaintiff 
is  bound  to  aoce||t  under  the  agreement. 

From  inspectioD  of  the  model  and  maps  which  were  produced  at  the  hearing  and 
what  WM  then  stated  on  [501]  behalf  oi  the  parties,  I  hoped  that  some  modifioation 
ot  the  Defendants'  plan,  not  in  itself  difficult  or  extensive,  might  be  made  acceptable 
to  the  FUuntiff ;  and  time  was  given  for  communications,  which,  if  soocessful,  would 
have  saved  both  parties  from  much  trouble  and  expense.  The  attempt,  however, 
failed,  for  reasons  which  have  not  been  stated  to  me ;  and,  regretting  very  much  that 
I  have  to  refer  such  a  matter  to  the  Master,  I  must^  nevertiieless,  make  an  order  for 
the  purpose. 

Unless  something  more  satisfactory  can  be  suggested,  I  propose  to  refer  it  to  the 
Master,  to  enquire  what  roads,  wa^s  and  slips  for  cattle  are  necessary  and  proper  or 
required,  for  the  purpose  of  obtaining  and  preserring  convenient  communications 
between  the  portions  of  the  Plaintiff's  land,  which  are  severed  by  the  IMendants' 
railway. 

Note.— Affirmed  by  Lord  Gottenham,  12th  of  February  1860,  and,  as  I  have 
been  informed,  on  grounds  independent  of  the  submission. 


The  Plaintiff,  in  a  Inll  to  rederai,  transferred  the  mortgaged  property  paidenU  UU. 
Held,  that  the  suit  could  not  proceed  in  the  absenoe  oi  the  tnuuferee. 

The  Plaintiff  had  mortgaged  some  real  estate  and  goods,  &0.,  to  the  Defendant. 
By  this  bill  tiie  Plaintiff  contested  the  validity  of  the  ouum  made  by  tiie  Defendant, 
and  sought  to  have  an  aocoont  taken  of  what  was  really  du^  axA  to  be  allowed  to 
redeem. 

The  Defendant,  by  his  answer,  alleged,  that,  after  the  institution  of  the  suit^  the 
Plaintiff  had  assigned  and  conveyed  the  estate  and  goods  to  one  William  W.  Abbott, 
who  was  now  in  possession  thereof,  and  claimed  to  be  [602]  absolutely  entitled  thereto. 
The  Defendant  submitted,  that,  the  Plaintiff  having  parted  with  all  her  interest,  the 
suit  ought  not  to  be  further  prosecuted  against  him. 

Abbott  was  not  made  a  party  to  the  suit ;  and  at  the  hearing, 
Mr.  Roupell  and  Mr.  Duiiel,  for  the  Defendant,  objected,  tlutt  the  suit  could  not 
proceed ;  that  it  ought  to  be  dismissed,  or,  at  all  events,  that  Abbott  should  be  made 
a  party. 

Mr.  Turner  and  Mr.  Hardy,  for  the  Plaintiff,  contended,  that  the  case  might 
proceed,  as  the  conveyance  •vrupatdeHie  Ute,  and  Abbott  would  .therefore  be  bound  by 
the  proceedings.  Besides,  he  was  willing  to  appear  and  be  bound  by  any  decree 
which  miffht  w  now  made.   (See  Ihaon  v.  Morris,  1  Hare,  413.) 

The  Master  of  the  Bolls  [Lord  Langdale].  The  suit  is  clearly  defective. 
How  is  it  possible  to  proceed  with  it  in  its  present  form,  when  the  subject  has  been 
traasferred  to  a  person  who  is  not  a  party  1  The  Defendant,  in  truth,  is  called  on  to 
combat  a  shadow,  and  not  the  real  opponent.  It  is  not  possible  to  make  any  decree 
with  the  koowled^  of  this  fact.   (See  SoUmon  v.  Solomon^  13  Simons,  516.) 

I  cannot  dismiss  the  bill,  but  will  allow  it  to  stand  over  to  add  parties. 


[601]  Johnson  v.  ThoicaSw  Feb.  17,  1849. 
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[60q  Fadwick  ft  Piatt.  JTonA  6,  9, 10, 1849. 

A  auLnifld  woman  bdag  entitled  to  a  share  of  the  produce  of  the  estate  (tf  a  testatw, 
j(nned  her  husband  in  selling  and  assigning  it  to  a  purchaser.  The  aaaignorB  and 
assignee  having  joined  in  a  suit  for  its  recovery,  it  was  dismissed  at  the  hearing 
for  misjoinder ;  but  the  objection  not  having  been  previously  taken,  do  coets  were 
ghran. 

The  testator  devised  and  bequeathed  his  real  estates  to  the  Defendants,  Flatt  and 
Bulbeck,  to  sell  and  convert^  ind  to  hold  the  produce  <m  certain  tnuAs,  for  tkt 
benefit  of  his  widow  during  widowhood,  and  after  her  death  or  marriage,  in  bniat  fur 
his  children  equally. 

The  testator  died  in  1832,  leaving  three  children,  James,  Caroline  and  Moat  Ann. 
Tlie  widow  died  in  1841 ;  and  in  1842  Mary  Ann  married  Mr.  Windsor.  UuroUne 
died,  and  administration  of  her  estate  was  mnted  to  her  sister,  Mra.  Windsor. 

Afterwaida,  on  the  11th  of  May  1844,  Mr.  and  Mrs.  Windsor  sold  and  assigned 
to  the  Plaintiff  Fadwick  the  moiety  to  which  they  or  one  of  them,  in  right  of  Mra. 
Windsor,  were  entitled  by  virtue  of  the  testator's  will,  and  as  next  of  kin  of  Cartdina^ 
or  otherwise  howsoever. 

Fadwick,  James, -the  son,  and  Mr.  and  Mrs.  Windsor,  filed  this  bill  against  Flatt 
uid  Bulbeck,  the  trustees  and  executors^  pnying  for  an  aooount  and  administnUMB 
of  the  estate,  and  seeking  to  make  tiie  l>afendanta  responsible  iar  certain  allied 
breaches  of  trust  in  its  administration. 

The  Defendants,  by  their  answer,  took  no  objection  to  the  misjwider  of  Plaintifi. 

Mr.  Ronpell  and  Mr.  B.  Gaaelee,  for  the  Pla^tifb. 

[S041  Mr.  Tomer  and  Mr.  Piggott,  for  tiie  Defendants.  The  nword  ia  so  fnuned 
that  no  decree  can  be  made,  for  thwe  ia  a  misjoinder  oi  the  Kaintifih.  Mr.  and  iSn. 
Windsor,  after  their  assignment  to  Fadwick,  ceased  to  have  any  interest,  and,  there- 
fore, they  cannot  join  as  Co-plaintiffs  in  a  bill  to  recover  that  to  which  they  have  no 
tiUe.  The  point  has  been  set  at  rest  by  the  decision  of  the  House  of  Lords  in  ISiiJum 
V.  McCarthy  (1  H.  Lds.  Ca.  703),  where  it  was  held,  that  the  assignor  and  assignee  of 
a  distributive  shue  of  an  intestate's  estate  could  not  join  as  Oo-plaintifis  in  a  suit  to 
recover  it;  and  the  bill  was,  on  that  ground  alone,  dismissed  with  costs.  The 
distinction  was  there  taken  between  an  assi^ment  of  a  legal  and  an  equitable 
interest ;  in  the  former,  the  legal  interest  remains  in  the  assignor  as  trustee  tor  the 
assignee,  but,  in  the  latter,  the  whole  equitable  interest  passes  to  the  assignee. 

Again :  the  FbuntiA  have  adverse  or  inconsistent  interests ;  for  if  Mr.  Windsor 
were  to  die  before  payment,  his  wife  would  be  entitled  to  the  property  unaffected  by 
the  assignment,  or  anything  done  in  this  sui^  and  Fadwick  would  uiw  be  wi^oot 
any  interest  in  the  matter. 

They  referred  to  Waki  v.  Parlesr  (2  Keen,  69). 

Mr.  Roupell  and  Mr.  6.  Gaselee,  amtrit.  The  objection  ought  to  have  been  taken 
earlier  by  demurrer,  or  at  all  events  by  the  answer :  it  comes  too  late  at  the  hearing. 

[606]  In  Baffeiy  v.  King  (1  Keen,  601)  it  was  held,  that  an  objection  on  the 
ground  of  misjoinder,  not  raised  by  the  answer,  could  not  prevail  at  the  hearing. 

The  rule  from  Davies  v.  QuarUrman  (4  Y.  &  Col.  267)  appears  to  be  this :  that 
where  persons  having  conflicting  interests  are  made  Co-pmintifis,  Uie  objection  may 
be  taken  at  the  hearing,  but  misjoinder  for  want  of  interest  oannot. 

In  Fulham  v.  M'Carihjf  the  objection  vm  taken  by  the  an8wer.(l) 

It  cannot,  in  this  case^  be  aam,  that  the  asagnors  have  no  interest  remaining  in 
them ;  for  the  assignment  was  only  of  t^at  to  which  Mrs.  Windsor  was  benefioully 
entitled.  She  still  retained  her  interest  in  her  right  as  administratrix  of  her  deceased 
sister.  She  still  remained  her  legal  personal  representative,  and  retained  the  whole 
interest,  for  the  benefit  of  her  brother,  and  the  creditors  and  claimants  on 

(1)  Note. — It  so  appears  from  the  answer  of  Nelson  M*Carthy  in  the  Appendix 
to  the  printed  case,  and  the  sixth  reason  of  the  Respondent's  case. 
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Caroline's  estate.  In  Falkam  v.  WCarAjf  tbe  assignment  was  total,  sad  Uwt  was  the 
ground  of  the  judgment 

If  the  objeo^n  be  allowed,  it  ooght  not  to  {mjudioe  the  Phuntiff's  right  to  file 
another  bill ;  and  the  Defendants  not  harin^  raised  the  objection  hv  demuxm'  or 
answer,  and  having  thus  prevented  the  Plaintiffs'  remedying  the  defect  by  amendment^ 
DO  costs  ought  to  be  given  to  diem.  They  also  referred  to  Voyle  v.  Miatiz  (6 
Hare,  509). 

[S06]  Mr.  Turner,  in  reply.  An  objection  for  misjoinder  may  be  taken  at  the 
hearing :  Anderson  v.  JFailis  (4  Y.  &  CoU.  336,  affirmed  by  Lord  Lyndhutvt,  1  PfailL 
202).  In  Fulham  v.  McCarthy  it  was  held,  that  this  objection,  though  it  might  be 
taken  at  an  earlier  stage,  might  still  be  ta^en  advantage  of  at  the  hearing.  (1  H. 
Lde.  Ca.  pp.  719,  722.) 

Marcn  9.  Thx  Master  of  the  Rolls  JXord  Langdale].  I  am  of  opinion  that 
this  bill  must  be  dismissed,  and  that  there  is  a  misjoinder  of  Plainti^  under  these 
circumstances : — Three  persons  were  entitled  to  the  residue  of  this  testator^s  estate — 
Caroline^  James,  and  Mrs.  Windsor.  Caroline  died,  and  Mrs.  Windsor  became  her 
legal  personal  representative ;  so  that  the  residue  of  her  estate,  if  any,  after  payment 
of  the  demands  upon  it^  belongs,  equally,  to  James  and  Mrs.  Windsor.  Mr.  and  Mrs. 
Windsor  (the  husband  being  entitled  to  his  wife's  share  in  her  right)  assigned  such 
interest  as  they  had  to  Padwick.  It  is  merely  an  assignment  of  the  interest  of  the 
husband  in  right  of  his  wife  to  Padwick,  and  it  is  on  that  assignment  that  Padwick 
Buea  This  interest  is  not  one  in  possesuon,  but  in  expectation ;  and  if  the  husband 
were  to  die  in  the  life  of  his  wife  without  recovering  it,  the  whole  interest  would 
survive  to  her.  She  would  not  be  bound  by  any  proceeding,  not  even  by  the  decree 
in  this  suit,  and  any  benefit  obtained  by  the  PUuDtifiT  in  wis  suit  wouu  be  wholly 
defeated. 

I  am  of  opinion  that  there  is  such  apossibility  of  oonflietiiig  interests,  that  a  suit 
in  diis  form  cannot  be  maintained.  Tms  Inll  must,  therefore,  be  dismissed.  The 
strong  inclination  of  my  opinion,  under  the  ctr-[60^|-cum8tances  of  this  case,  is,  that 
the  objection  havine  been  postponed  so  long,  the  bill  ought  to  be  dismissed  without 
costs ;  but,  if  I  am  bound  by  tne  case  cited,  I  must  give  costs.  The  Plaintifi*s  title 
was  fully  known  to  <^em ;  but  the  Defendants  might  have  been  under  some  difficulty. 
I  will  look  at  the  case  referred  to,  and  give  my  qjttnum  to-morrow. 

Monk  10.  The  Mastbb  of  the  Rolls  [Lord  Langdale].  I  have  looked  at  the 
case  referred  to  yesterday,  and  I  do  not  think  that  it  is  any  ao^ority  for  requiring 
me  to  dismiss  ue  W.  with  costs.  I  therefore  tiiink  it  right  to  dismiss  it  without 
eoeta. 

Mr.  Tnraer  {ffoposed  to  waive  tiie  objection,  and  to  allow  the  Plaintift  to  take 
tiie  common  decree  for  an  account 

The  Master  of  the  Bolui  said  he  would  make  such  a  decree  if  the  Plaintilb 
assented. 

The  matter  stood  over;  but  ultimately,  on  the  Uth  of  March,  the  bill  was 
dismissed  without  costs. 


[607]   Walker  p.  Milne.   March  6,  12,  13,  1849. 

[S.  C.  18  L.  J.  Ch.  288 ;  13  Jur.  933,  See  HoldswoHh  v.  Davenport,  1876,  3  Ch.  D. 
188 ;  Chandler  v.  Hmoell,  1876,  4  Ch.  D.  659 ;  In  re  MUekelVs  EslaU,  1877,  6  Ch.  D. 
661 ;  Attree  v.  Eaae,  1878,  9  Ch.  D.  340 ;  Jerm  v.  LawreTue,  1882,  22  Ch.  D.  212 ; 
/«  re  Parker  [1891],  1  Ch.  688.] 

Dock  and  canal  shares  and  bonds  secured  by  an  assi^ment  of  the  rates :  H^,  not 
an  '*  interest "  in  land  within  the  Statute  of  Mortmain. 

The  testator,  Thomas  Telford,  directed,  that  after  the  payment  of  his  debts  and 
funeral  expenses,  the  remainder  of  his  property  should  be  disposed  of  in  the  [6081 
payment,  amongst  others,  of  three  sevnal  charitable  legacies  of  £2000,  £1000,  and 
£1000. 
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By  the  decree,  it  was  referred  to  the  Master  to  take  the  usual  aocounta ;  and  be 
was  directed  to  distinguish  the  parts  of  the  testator's  personal  estate  at  the  time  of 
his  death*  consisting  of  leasehold  estates,  mort^jages,  or  ohattels  real,  or  otherwise 
arising  from  or  connected  with  land,  and  aaoertain  and  state  tiie  relative  amounts  and 
values  thereof,  and  of  the  testator's  pure  perscnud  estate. 

By  a  schedule  to  his  report^  the  Master  found  as  fdlowa : — 

"  Chattels  real  and  otherwise  arising  from  or  onmeofcod  with  land. 

£2000  St.  Katharine  Dock  stock  (sold  for)                      .  £2041  0  0 

Ellesmere  Canal  Company,  25  shares  (sold  for)         .          .  2000  0  0 
Birmingham  and  Liverpool  Junction  Canal  Company,  41 

shares  (sold  for)      ......  1029  0  0 

Maoolesfield  Canal,  10  shares  .                  .                  .  ISO  0  0 
Birmingham  and  Liverpool  Junction  Canal,  3  honds,  £1000, 

£600,  and  £600  (sold  for)   1979  19  3 

Birmingham  and  Liverpool  Junction  Canal  Company  share- 
holders' bond          .         .          .          .          .          .  410  0  0 


£7609  19  S" 

To  this  finding,  "The  Institution  of  Civil  Engineers,"  one  of  tiie  diarities  interested, 
took  exceptions,  insisting  diat  the  Blaster  onght  to  have  distinguished  and  set  forth 
all  the  saidparticulars  as  pure  personal  estate  of  the  testator. 

[C09^  The  several  Acts  of  Parliament,  constituting  these  Dock  and  Canal 
Companies,  contain  the  following  particular  provisions  as  to  the  stock  and  shares 
therein  being  deemed  personal  estate. 

The  St.  Katharine  Dock  Act  (6  G.  4,  o.  cv.  s.  4)  contains  the  following  clause : 
"  And  be  it  further  enacted,  that  all  and  every  part  and  share  of  and  in  the  joint 
stock  of  the  said  company  shall  be,  and  be  deemed  to  be  personal  estate,  and 
truismissible  and  distributable  as  such,  and  not,  in  any  respect,  of  the  nature  of 
real  property." 

The  Act  of  7  &  8  G.  4,  0.  di.  s.  128,  relatine  to  the  Ellesmere  Canal  Company, 
contains  the  following  clause:  "And  be  it  fnruier  enacted,  that  all  and  every  the 
shares  and  proportions,  &c.,  of  and  in  the  said  undertaking,  or  the  joint  stock  or  fund 
of  the  said  company  shall  be  deemed  personal  estate,  and  be  thtnsmissible  as  such,  and 
not  of  the  nature  of  real  property." 

The  Birmingham  and  Liverpool  Junction  Canal  Company's  Act,  7  G.  4,  c.  xcv. 
8.  67,  contains  the  following  clause :  "  And  be  it  further  enacted,  that  all  and  every 
the  shares  and  proportions,  &c.,  of  and  in  the  said  undertaking  or  the  joint  stock  or 
fond  of  the  said  company,  shall  be  deemed  pers(mal  estate,  and  be  truismissible  as 
such,  and  not  of  the  nature  of  real  property.' 

The  Act  for  making  the  Macclesfield  Canal,  7  G.  4,  c.  zxx.  s.  79,  contains  the 
following  clause :  "And  be  it  further  enacted,  that  all  and  every  the  shares  and  pn>- 
portions,  &c.,  of  and  in  the  said  canal,  or  the  joint  [5101  stock  or  fund  of  the  said 
company,  shall  be  deemed  penonal  estate,  and  tnmsmissible  as  sueh,  and  not  of  the 
nature  of  real  property." 

The  Birmingham  and  Liverpool  Canal  bonds  were  under  the  seal  of  the  company, 
and  of  the  following  form ;  *'  By  virtue,  &c  (7  G.  4,  c.  xcv.),  we  the  company,  &c.,  in 
consideration  of  £500  paid  by  Thomas  Telford,  do  assign  to  him  the  said  undertaking 
and  all  and  sinffular  the  rates  arising  by  virtue  of  the  said  Act,  and  all  the  estate,  right, 
title,  and  interest  of,  in  and  to  the  same.  To  hold  until  the  £600  and  interest  snail 
be  fully  paid." 

The  second  bonds  were  of  similar  form,  but  assigning  the  rates,  tolls,  and  duties." 

In  the  event  of  the  interest  being  in  arrear,  two  Justices  of  the  Peace,  on  ai^lication 
of  the  parties  interested,  were  to  appoint  a  receiver  of  the  rates  liable  to  pay  snoh 
interest.   (Seot.  76.) 

Ail  the  oompsoies  held  real  estate  for  the  purposes  of  their  undertakings. 

Mr.  Koupell  and  Mr.  Cairns,  in  support  of  the  exceptions.   The  Book  and  Canal 


Digitized  by 


U  BKAV.ni. 


WALKER  V.  HILMfi 


915 


shares  and  bonds  ore  not  wiUiin  the  provisions  of  the  Statute  of  Mortmain  (9  G.  2, 
c  36,  8L  6). 

All  the  modern  authorities  since  The  AUonujf-Oeneral  v.  Qileg  (Shelford  on 
Mortmain,  987,  and  cited  6  Beav.  436 ;  S.  G.  5  Lav  J.  Rep.  <N.  S.).  Ch.  44)  are 
uniform  in  holding,  that  a  share  in  a  trading  company^  which  possesses  land  merely 
for  [6111  the  Ultimate  purposes  of  its  trade,  are  not  within  the  Act  Sir  C.  G.  Fe^s, 
ia  The  Attontey-OmmU  v.  Giles,  held,  that  a  gift  of  East  India  stock  to  a  charity, 
although  the  company  had  warehouses,  &c.,  in  this  country  for  the  purposes  of  tAxexr 
trade,  was  not  within  the  Mortmain  Act.  In  S^rling  v.  Parher  (9  Beav.  450),  after 
moet  careful  consideration,  it  was  recently  held  in  this  Court,  that  shares  in  gaslight 
and  coke  companies,  which  possessed  real  estates  for  t^e  purposes  of  their  undettakings, 
might  be  bequeathed  to  charities.  In  the  same  way,  gaslight  shares,  Thomfwn  v. 
Thompson  (1  Colly.  381) ;  policies  secured  on  assets  consisting  partly  of  real  estate, 
March  V.  The  AUaTney-Qmeral  (6  Beav.  433) ;  and  shares  in  the  London  Dock  Company 
and  in  the  East  and  West  India  Dock  Company,  have  successively  been  held  not  to 
be  within  the  statute ;  HUtm  v.  Qvraud  (1  De  G.  &  Sm.  183).  In  Bligh  v.  Brent 
(2  Y.  &  Coll.  (£z.),  a68X  shares  in  the  Chelsea  Waterworks  Company  were  hekl  so 
far  personalty  as  to  pass,  under  the  <^d  law,  by  an  unattested  will ;  and  in  Oat^ng  v. 
Fii^  (2  Phillhis,  613)  it  was  held,  tiiat  a  shan  of  a  mining  company  was  not  to  be 
considered  a  snare  in  the  land,  so  as  to  entitle  a  purchaser  to  a  regular  abstract  of 
title  to  the  mines. 

Here  the  Acts  of  Parliament  explicitly  declare  that  the  shares  "  shall  be  deemed 
to  be  personal  estate,  and  transmissible  and  distributable  as  such,  and  not  in  any  respect 
of  the  nature  of  real  property." 

As  to  the  bonds,  they  give  no  interest  in  the  land :  they  merely  assign  the  "  rates," 
and  "  the  rates,  tolls,  and  duties  "  arising  under  the  Acts  of  Parliament.  In  [612] 
Doe  ex  dem.  Banks  v.  £o(4h  (2  Bos.  &  F.  219),  and  in  Doe  dem.  Thompson  v.  Lediara 
(4  Bam.  &  Ad.  137),  it  was,  held,  that  a  mortoagee  of  turnpike  tolls  might  maintain 
ejectment;  but  that  was  the  consequence  cn  were  being  "a  direct  demise  of  toll- 
hooses  and  gates"  (2  Q.  K  Kep.  372) ;  but  in  Doe  dem.  MyaU  v.  The  St.  HeUne  tmd 
Bvneom  QapBaUway  Compmuf  (3  Q.  K  Bep.  364)  it  was  held,  that,  under  an  assign- 
ment by  way  of  mortgage  cv  an  undertaking,  and  the  rates,  tolls,  and  other  sums 
arising  &o.,  the  mort^igee  did  not  acquire  title  to  the  land,  tod  conkl  not  maintain 
ejectment 

They  also  cited  The  CommimoMra  of  ChagntaibU  Dmiaium  and  BegueriB  v.  Wj^naUs 
(2  Jon.  &  Lat.  182). 

Mr.  Purvis  and  Mr.  Lewin,  in  support  of  the  Master's  report.  This  case  must  be 
decided  on  the  terms  of  the  Mortmain  Act  (9  G.  2,  c.  36),  the  provisions  of  which  are 
very  extensive.  It  declares  that  all  gifts,  &c,  "of  lands,  tenements,  or  other 
hereditaments,  or  of  any  estate  or  vnierest  therein,  or  of  any  charge  or  incumbrance 
affecting  or  to  affect  any  lands,  tenements,  or  hereditaments,"  &c,  made  in  any  other 
form  than  in  the  Act  directed,  "  shall  be  absolutely,  and  to  all  intents  and  purposes, 
null  and  touL" 

Hie  question,  therefore,  is,  whether  the  Court  can  hold,  tiiat  the  shareholders  in  a 
dock  company,  having  land  covered  witii  water  as  docks,  besides  land  covered  with 
warehouses  and  buildings,  have  no  interest  in  the  land  itself.  If  they  have  no  interest 
in  the  land  to  whom  does  it  belong  1  The  shareholders  altogether  are  equitably 
entitled  to  the  land,  and  each  is  entitled  [613]  to  his  proportion,  and  not  to  a  mere 
security ;  HvdUston  v.  Goulddury  (10  Beav.  647),  where  it  was  held  that  shares  in  a 
canal  will  not  pass  by  a  bequest  of  "property  vested  in  securities." 

The  Act  relating  to  the  St.  Katharine  Dock,  6  G.  4,  c.  cv.,  authorised  certain 


a  power  of  distil  on  the  ships  (sect.  114),  and  a  power  of  sale  and  distress  on  the 
goods,  for  the  "  rates  or  rent  (sect  117),  and  it  vests  the  docks,  buildings,  &c,  in 
the  directors,  for  tlie  use  of  Uie  company.  (Sect  169.)  The  directors,  therefore, 
have  the  lands  and  the  "  rents  "  issuing  thereout,  in  t^ust  for  the  proprietors.  It  is. 
difficult  then  to  imagine  that  the  proprietors  or  shareholders  have  no  "interest" 
tiierein.  In  Fearson  v.  Lane  (17  Ves.  p.  104)  it  is  said,  "  where  land  is  given  upon  a 
trust  to  sell  and  to  pay  the  produce  to  A,  though  no  interest  in  the  land  is  expressly 
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S'ven  to  him,  in  equity  he  is  tAie  owner,  and  the  trustee  must  oonvey  as  he  BhaQ 
recL"  The  pn^rietors  might  have  an  aooount  of  the  profite  of  the  laud  in  thii 
Court,  aad  the  difficulty  io  executing  the  decree  would  not  prevent  it :  Adlejf  v.  The 
WkUstahU  Corr^y  (Ibid.  315). 

In  Tha  King  v.  Bates  (3  Price,  341),  parish  bonds  given  and  seeured  on  pariih 
rates  were  held  to  be  an  interest  in  land,  and  so  were  rates  and  duties  to  be  levied 
fM  the  Liverpool  Dock,  The  King  v.  fFiiutmiiey  (8  Prioe,  160),  and  in  Buderndge  v. 
Ingram  (2  Yes.  jun.  652),  the  shares  in  the  navigiUtoa  of  the  river  Avon  were  held 
real  estate,  and  subject  to  dower. 

[614]  It'  u>  Baid,  that  tiie  several  Acts  declare,  that  the  shares  shall  be  deemed 
"personal  estate,"  and  be  transmissible  as  such;  the  question  is  not,  whether  the 
shares  are  real  or  personal  estate,  but  whether  they  are  "  interests  in  land."  Lease- 
holds, mortgages,  judgment  debts,  land  tax,  and  all  chattels  real  are  personal  estate: 
nevertheless,  they  are  within  the  Mortmain  Act,  as  being  interests  in  land.  Again ; 
though  real  estate  is  frequently  considered  personalty  for  a  particular  purpose,  yet  it 
is  not,  for  all  purposes,  considered  subject  to  all  the  incidents  fuid  liabilities  of  resl 
estate.  Thos  realty  directed  to  be  sold,  though  impressed  with  the  character  of 
personalty  as  r^ards  the  legatees,  is  not  liabfo  to  the  |»obate  duty  payable  od 
personal  assets;  Maimm  v.  §wift  (8  Beavan,  368) ;  nor  is  the  share  of  a  deeeased 
partaer  in  partnership  freeholds,  Ctutenos  v.  BnubHum  <4  fibve,  315),  though  ood- 
sidered  person^  estate,  as  between  the  partners  and  their  representatives ;  OoamAajr 
V.  Jlfoule  (1  Swan.  496).  The  distinction  is  stated  in  The  King  v.  The  Dock  Company  of 
Hull  (1  Term  Rep.  n.  221),  where  the  question  was,  whether  docks,  the  shares  in 
which  the  Act  had  aeolared  should  be  considered  as  personal  property,  had  properly 
been  rated  to  the  poor  as  land.  The  Court  said,  "as  between  the  heir  and  the 
executor,  this  is  to  be  considered  as  personal  property :  but  the  L^slature  did  not 
intend  to  alter  the  nature  of  it  in  any  other  respect."  In  Flini  v.  fl^irrm  (14  Simons, 
564),  the  Vice-Cluuicellor  of  England  held,  that,  though  real  estate  directed  to  be  sold 
might  be  considered  converted  out  and  out^  yet  that  a  diarity  could  not  take  any 
part  of  the  produce  by  devise. 

All  the  ewlier  aaUiorities  are  most  restrictive  in  the  construotion  oi  the  statute 
and  of  the  w(»ds  "estate  and  [616]  interest"  in  land,  whioh  are  oontained  tiiereiiL 
Thus  a  right  to  moor  chains  in  the  Thames  (Negus  v.  Couiter  (1  Ambler,  367) ), 
mortgage  of  land  (2%e  Attomey-OenmU  v.  Meyriek  (2  Ves.  sen.  44) ),  and  The  Attonoh 
Gmeral  v.  The  Earl  of  mncheleea,(l)  leaseholds  (see  Middieton  v.  Spieer,  1  Bro.  0.  C. 
201),  shares  in  Bath  navigation,  turnpike  bonds,  Commissioners'  bcmds  for  improving 
Bath  (Bowse  v.  Chapman  (4  Yes.  542) ),  turnpike  tolls  (Knapp  v.  ff^iUiams  (lb,  430,  n.)), 
money  secured  by  county  rates  (Finch  v.  Squire  (10  Ves.  41)),  a  judgment  debt 

iCoUinson  v.  PaUr  [(2  Buss.  &  Myl.  344)),  snd  canal  shares,  which  hy  Act  of 
Parliament  were  declared  to  be  personal  estate  (TomUium  v.  TomUnson  (9  Beavan, 
469) ),  have  successively  been  held  to  be  withm  the  Mortauain  Act,  and  incapable  U 
being  bequeaUied  to  a  charity. 

Down  to  the  ease  of  The  Attomey-G^teral  v.  Giles,  the  authorities  are  nnifbrm. 
But  that  ease  was  decided  on  this,  that  the  shareholders,  under  the  Act^  were  merely 
entitled  to  receive  interest ;  and  that  originally  the  company  was  unconnected  with 
land,  which  they  now  held  merely  for  the  convenience  of  the  trade.  Here  the 
distinotaon  is,  that  the  possession  of  land  is  not  accidental,  but  permanent  and  is 
essential  to  the  undertaking,  which  consists  of  purchasing  land,  and,  by  a  particular 
mode  of  improving  and  altering  it,  to  make  it  profitable.  SparUng  v.  Parker  ia 
directly  opposed  to  the  previous  decision  of  Sir  John  Leach  in  Tomlinson  v.  TomlinsoK, 
which  latter  case  was  not  brought  to  the  attention  of  the  Court  in  SparUng  v.  Parker : 
Hilton  V.  Giraud  was  decided  on  the  authority  of  Sparling  v.  Parker. 

[616]  ITumpson  v.  Thompson  was  a  case  of  a  gas  <»mpaDy,  where  the  object  was  xo 
venolgas,  and  not,  as  here,  to  improve  real  estate. 

l^th  respeot  to  the  bond,  the  decisions  in  Houm  v.  CftopmoA.  Knapp  v.  fFiSiamit 
and  Mneh  v.  l^ture  remain  untouched  by  any  reomt  oases. 


(1)  3  Bra  C.  C.  373;  and  see  Attorney-General  v.  Caidwellt  2  Ambler,  635, 
and  Pickering  v.  Lord  Stamford^  3  Ves.  jun.  272,  and  8  Yes.  331. 
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Mr.  Walpole  and  Mr.  Phillips  also  supported  the  Master's  report. 
Mr.  Turner  and  Mr.  Pi^ott,  for  the  exeouton. 

Thk  Mastkb  of  thx  ^lls  said,  he  only  required  a  reply  io  respect  to  the 
bonds,  for  on  the  other  point  he  retained  his  former  c^nion. 
Mr.  Boupell,  in  r^ly. 

The  Mastsb  of  the  Rolls  [Lord  Langdale].  If  I  thoaght  it  likely  that  by 
taking  time  to  conrider  I  oould  aerire  any  further  information  upon  this  subject,  I 
eertainly  vould  postpone  my  judgment.  But  baring  had,  on  afferent  occarions, 
ample  opportunities  of  consideriug  this,  which  undoubtedly  is  a  very  nice  question,  it 
does  not  appear  to  me  that  I  ought  to  delay  delivering  my  opinion. 

The  testator  has  bequeathed  a  portion  of  his  property  in  such  a  way  as  to  induce 
the  next  of  kin  to  think,  that  these  charity  legacies  are  contrary  to  law  and  can  be 
defeated,  and  consequently  that  the  money  which  the  testator  intended  for  the 
charitable  objects  ought  to  be  paid  to  them  (the  next  of  kin).  No  one  has  a  right  to 
find  any  foult  with  that  course  of  proceeding.  The  next  of  kin  claim  the  benefit  of 
the  law,  and  are,  there-[617]-fore,  doing  what  they  have  a  perfect  right  to  da  The 
Master  has  reported  that  certain  portions  of  the  testator's  personal  estate  which  he 
has  set  forth,  are  to  be  conridered  as  chattels  real,  or  ouierwiBe  ari8in|f  from  or 
eonnected  with  land.  The  roecies  of  property  now  ander  the  oonsideratiou  of  the 
Cotut  was  never  contraiplatea  when  the  Mortmain  Act  was  passed,  nor  when  some 
of  the  decirions  under  that  Act  were  made ;  and  it  requires  some  oonsideration,  how 
far  the  provisions  of  that  Act  are  applicable  to  the  present  state  of  circumstances. 
The  difficulty  does  not  appear  to  me,  nor  is  it  alleged  in  the  argument,  to  arise  from 
any  difficulty  in  the  construction  of  the  Act ;  but^  from  the  decisions  upon  it,  which 
are  of  such  a  nature,  that  if  the  principle  of  them  were  to  be  strictly  applied  to  this 
case,  it  would  give  to  the  next  of  kin  the  relief  here  prayed.  And  one  of  the  counsel, 
in  ai^rning  this  case,  did  not  exceed  the  liberty  which  he  was  entitled  to  take  upon 
himself,  when  he  sud, "  that  the  Court  would  have  done  a  great  deal  better  by  at  once 
expressing  its  disapprobation  of  the  former  decirions,  and  by  oremiling  them,  than 
by  attempting  to  reconcile  them  or  attempt  to  come  to  a  conoIuri<m,  conristent  with 
those  prior  deciriras." 

But  how  does  the  matter  stand  %  We  are  now  applying  this  Act  to  a  new  state  of 
thin^  which  has  since  arisen,  to  joint  stock  oompenies,  which  hare  created  a  new 
species  of  division  of  property  among  numerous  parties,  and  to  new  rights,  which, 
within  a  very  few  years,  have  been  brought  into  existence.  The  question  depends  on 
the  rights  of  parties  in  a  joint  stock  company  created  by  Act  of  Parliament. 

"VV^th  respect  to  the  shares,  I  do  not  think  I  hare  anything  to  add  to  what  I  said 
on  a  former  occasion  [6183  "  ^  principle  on  which  the  decisions  have  proceeded. 
At  any  rate  it  does  not  appear  to  me  necessanr  to  do  so  on  this  occasion,  for  I  am 
compelled  to  say  that  I  adhere  to  the  opinion  I  then  expressed. 

It  is  true  that  my  opinion  was  expressed  without  any  knowledge  or  recollection  of 
the  deoirion  in  TomUiuM  r.  Tomiinam  (9  Bearan,  469).  If  I  had  been  aware  of  it  at 
that  time,  I  do  not  think  that  it  would  have  led  to  any  different  result.  Notwith- 
standing tiiat  dilfefent  opinion,  I  should  have  been  bound  to  apply  my  own  judgment 
to  the  case  then  before  me ;  and  although  I  must  of  necesrity  hare  felt  great  reluo* 
tance  in  departing  from  a  decision  of  one  of  my  predecessors  on  this  matter,  yet  I  do 
not  think  that  case  would  have  led  to  a  diflPerent  result.  It  would  hare  jusdy 
induced  me  to  consider  the  point  with  a  great  deal  of  caution,  and  this  I  lidiere 
I  did. 

The  only  difference  between  this  and  the  former  case  relates  to  these  bonds.  I  am 
not  sure  that  they  do  not  come  rery  near  the  principle  laid  down  as  to  policies  of 
assurance,  in  the  case  of  March  r.  The  Aftomey-Chrund  (5  Bearan,  433).  I  do  not  see 
a  material  difference  between  them.  These  securities  are  given  by  the  authority  of 
the  Act  of  Parliament,  plainly  with  a  view  to  the  concern  continuing,  and  not  with  a 
view  of  coming  to  a  Court  of  Equity  to  hare  it  broken  up  and  possession  taken  by 
this  Court  I  think,  therefore,  the  |Hinciples  stated  by  me  on  the  former  ocoauon  are 
applicable  to  these  bonds ;  and  it  is  my  duty  to  allow  these  exceptions  to  the  Master's 
report  in  that  respect. 

I  should  hare  been  reiy  glad  if,  by  any  assistance  oi  mine,  the  parties  could 
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bring  this  case  before  the  Lord  [619]  Chancellor  without  any  further  expense.  I  do 
hope  it  will  come  under  his  consideration,  in  order  that  the  question  may  be,  as  lar 
as  It  can  be,  by  aoy  decision  o(  a  Court,  not  the  highest  of  all,  brought  to  a  final  con- 
clusion. The  parties  will  render  a  public  service  by  bringing  the  question  under  the 
consideration  of  Uie  Lord  Chancellor.  If  this  depended  on  my  own  dedaion  alone,  I 
should  perhaps  hare  felt  a  little  more  reluctance  in  acting  upon  it  aa  a  settled  matter ; 
but  the  point  is  supported  hy  the  recent  decinons  of  Vioe-Quaicellor  Knight  Bruce. 

[510]  Hall  dl  Fiunck.  MarA  9,  1849. 

[S.  C.  18  L.  J.  Cai  362 ;  13  Jur.  222.] 

A  sum  of  j£3000  was  vested  in  A.  and  B.  on  certain  trusts.  The  eethUs  que  tntd  mort- 
gaged it  to  C.  for  j£l200,  and  C.  transferred  the  mortgage  to  £.  and  F.,  on 
fomily  trusts,  with  power  to  K.  amd  F.  to  give  receipts.  The  solicitor  of  A.  and  B., 
having  notice  of  the  secondary  trusts,  paid  the  £1200  to  F.  alone.  Held,  that  A. 
and  B.  were  personally  liable  to  repay  the  money  with  interest  and  coats. 

Under  the  trusts  of  a  deed  of  1837,  Franck  and  Hughes  held  a  mm  of  £3000 
consols,  in  trust  for  Mrs.  Crawley  for  life,  with  remainder  to  Mr.  Cnwley  for  life^ 
with  remainder  as  Mrs.  Crawley  should  by  deed  or  will  apprant 

On  the  llUi  December  1841  Sir.  uid  Mrs.  Crawley  mor^aged  this  sum  to 
Admiral  Mainwating  for  £1200 ;  and  on  the  same  day  notice  of  t^e  chaine  was  given 
to  the  trustees. 

On  the  14th  of  December  1841  Admiral  Mainwaring  assigned  the  £1200  to  Hall 
and  Harrison  upon  certain  [620]  trusts  for  himself,  his  wife,  and  their  children ;  and 
it  was  by  the  settlement  declared,  (hat  the  receipt  in  writing  of  HaU  and  Rarrixm  or  of 
the  survivor,  &c.,  should  be  a  good  and  sufficient  ducbarge  for  the  sum  of  £1200  and 
interest,  or  for  so  much  therwf  respectively  as  should  be  hereby  expressed  to  have 
been  received. 

Mr.  and  Mrs.  Crawley  directed  the  trustees,  Franok  and  Hughes,  to  sell  a 
sufficient  part  of  the  £3000  to  pay  off  the  mortgage.  Communications  took  place 
between  Mr.  Groves,  the  solicitor  ol  Franck  and  Hughes,  and  Harrison,  the  trustee 
and  solicitor  of  the  Mainwarings,  in  the  course  d  whi«i  Groves  was  informed  of  the 
transfer  of  tiie  £1200  to  HaU  and  Kmrison  as  trustees  of  Admiral  ltlainwaring*8 
settlement. 

On  the  8th  of  May  1843  Mr.  Groves  wrote  to  Mr.  Harrison,  appointing  a  meeting 
at  the  bank,  to  pay  off  Admiral  Mainwaring's  mortgage,  adding :  "  I  have  some 
recollection  of  your  stating  that  this  mortgage  was  now  vested  in  some  other  persons. 
Who  are  they?  Their  title  should  be  shewn,  and  I  should  have  their  receipt  or 
authority  for  payment  to  you.  I  presume  you  are  prepared  with  one  or  the  other ; 
if  not^  the  matter  must  again  stand  over." 

Ou  the  following  day,  Franck  and  Hall  sold  out  sufficient  to  produce  £1261,  and 
handed  the  amount  to  Groves,  their  solicitor. 

On  the  10th  of  May  1843  Groves  paid  this  sum  to  Harrison  alone,  who  indorsed  a 
receipt  on  tihe  mortgage  deed,  in  the  following  form : — 

tOZl]  "Memorandum.  I  acknowledge  to  have  this  day  received  tke  within- 
mentioned  principal  sum  of  £1200  due  upon  the  within  security. 

"J.  W.  Harrison,  for  self  uid  co-trustee. 

"  10th  May  1843." 

Harrison  at  the  same  time  handed  over  to  Groves  the  mortgage  deeds  and  the 
assignment  to  Hall  and  Harrison,  but  no  release  or  assi^ment  of  uie  mortgage  was 
executed. 

Harrison  misapplied  the  money,  but  continued  to  pay  the  interest  until  June 
1844.    Hall  died  in  February  1844,  and  Harrison  died  in  July  following  insolvent 
The  Plaintiffs,  having  wen  appointed  new  trustees  of  Admiral  Mainwaring's 


Digitized  by 


HALL  V.  FBANCK 


919 


settlement,  filed  this  bill  against  Fmnck  and  Hnghes,  seeking  to  make  them  peraooally 
reeponsible  for  the  ;£1200  and  interest,  on  the  ground  that  they  had,  with  DOtioe, 
paid  the  same  over  to  a  party  not  entitled,  whereby  it  had  been  lost 

The  Defendants  admitted,  that  at  the  time  erf  payment,  Groves,  their  tdioitor, 
had  notice  of  the  transfer  to  Hall  and  HarriBoo.  They,  however,  insisted  that 
Harrison  had  been  authorised  to  act  for  HalL  That  the  receipt  was  the  joint  receipt 
of,  or  equivalent  to,  the  joint  receipt  of  Harriion  and  HalL  That  Hall  concurred,  or 
must  be  deemed  to  have  concurred  tJierein,  or,  at  all  events,  that  t^e  receipt  signed 
b^  Harrison,  on  behalf  of  himself  and  oo-tniatcM,  was  a  valid  reo^pt^  uia  a  good 
discharge,  Harriwm  bein^  at  the  time,  the  solictor  of  Admiral  Bdainwaring^  and 
wife,  and  of  HalL 

[622]  It  was,  however,  admitted,  during  the  argument,  that  Harrison  was  not 
^6  sotioitor  of  Hall,  and  no  authority  of  Hall  was  prov^. 

Mr.  Turner  and  Mr.  Shebbeare,  tor  the  Plaintiffs.  The  letter,  receipt  and  answer 
shew  that  the  Defendants  had  notice  of  the  transfer  and  settlement.  li  is,  therefore, 
simply  a  case  of  trustees  pa^ng  trust  monies  to  one  of  two  trustees,  wiUi  uoUae  that 
it  could  only  be  jH-operly  paid  into  the  hands  and  upon  the  receipt  in  writing  of  two. 
It  is  admitted  that  Harrison  was  not  the  solicitor  m  HalL  Hafl  never  ooncorred  in 
the  recei^ ;  and  it  does  not  appear  tiut  he  knew  of  tiie  receipt  at  tiie  time  of  his 
death. 

The  Defendants  having,  improperly  and  in  breach  of  trost,  paid  over  the  money, 
and  having  caused  its  lo«^  are  penKuially  responsible.  (See  Antinas  v.  SetufiekL 
lOBeavan,  611.) 

Mr.  Walpole  and  Mr.  Keene,  for  Admiral  and  Mrs.  Mainwaring. 

Mr.  Roupell  and  Mr.  E.  G.  White,  for  the  Defendants  Franck  and  Hughes,  relied 
on  the  defence  raised  by  the  answer ;  and  they  argued,  that  Hurison  oaving  the 
custody  of  the  deeds,  and  bein^  solicitor  for  Axhniru  Mainwaring,  must  be  deemed 
to  have  been  authorised  to  receive  the  money ;  and  that  Hall  must  have  known  and 
acquiesced  in  the  receipt 

They  also  argued  that,  at  all  events,  this  was  not  a  case  for  costs. 

[523]  Thb  Mastkr  of  thb  Bolus  [Lord  Langdale]  (without  hearing  a  reply). 
In  this  case  the  situation  of  the  D^endants  ia  very  unfortunate ;  but  it  has  been 
caused  by  their  negligently  placing  trust  money  in  the  wrong  hands. 

The  ease  ia  simpT^  this :  A  sum  oi-  £3000  was  standing  in  tiie  names  of  Franck 
and  Hnghes  on  certain  trusts  for  the  benefit  oi  Mr.  and  Mrs.  Drawley.  They 
charged  this  fund  by  way  of  security  for  ^£1200,  which  ought  to  have  been  paid  to 
two  trustees,  Hall  and  Harrison,  or  to  the  survivor.  On  the  8th  of  May  1843 
Groves,  the  solicitor  of  Franck  and  Hughes,  being  duly  attentive  to  the  interest  of 
his  clients  the  trustees,  enquired  who  were  the  parties  entitied,  and  required  their 
title  to  be  shewn,  and  to  have  a  receipt  or  authonty  for  payment,  otherwise,  he  said, 
the  matter  must  stand  over. 

On  the  9th  of  May  a  sufficient  part  of  the  stock  was  sold,  and  ■&1200  was,  on  the 
same  day,  in  the  hands  of  Franck  and  Hughes  as  trustees  for  the  mortgagees.  They 
paid  it  to  Groves,  intending  that  he  shomd  pay  it  into  the  proper  hands.  Groves, 
therefore,  had  it,  subject  to  the  obligation  (d  paying  it  to  Haniscm  and  Hall,  the 
persons  entitled  to  reeuve  the  money  under  the  autiiority  of  the  deed,  which  enabled 
them  or  the  survivor  to  receive  it  Groves,  who  the  very  day  befbre  had  said  that 
he  must  have  the  title  of  the  persons  interested  shewn,  and  who  ought  therefore  to 
hare  looked  to  the  deed,  by  which  authority  was  given  to  the  two  or  the  survivor  to 
receive,  was  induced  to  pay  it  to  one  in  the  absence  of  the  otiiw,  and  apparentiy  with 
knowledge  of  his  want  of  title. 

[624T  Groves  placed  confidence  in  Harrison,  thinking,  no  doubt,  that  he  was  to 
be  relied  on;  but  it  turned  out  otherwise.  Who  is  to  bear  tiie  loasl  Are  these 
persons  who  never  gave  any  authority  to — who  never  reposed  any  confidence  in 
Harrison  alone  ?  No.  It  must  be  borne  by  those  who  have  improperly  paid  the 
money  to  Harrison. 

It  is  argued  for  Uie  Defendants  that  Harrison  had  authority,  because  he  had  the 
trust  deed  in  his  possession.  Bat  this  was  the  very  deed  which  shewed  that  the 
authority  to  receive  was  vested  in  two  or  the  survivor  of  them ;  and  it  appears  to 
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hare  been  produoed  and  handed  over  to  Orovea,  who,  instead  of  Frying  due  attoition 
to  it,  conaidered,  erroneooaly,  that  it  enabled  him  to  make  a  valid  payment  to  one 

inst^ul  of  two. 

Then  it  is  said,  that  HarrisoD  was  not  only  in  posaession  of  the  deeds,  bat  wu  the 
solicitor  of  the  c«^im  qw  inut ;  and,  therefore,  oaght  to  be  held  to  haTe  anthority  to 
receive  the  money.  The  argument  is  inoonsistent  with  all  transactions  of  tiie  sort. 
Where  there  are  severe  trustees,  one  of  them  must  neceesarily  hare  poesessitm  of  the 
deeds,  but  on  behalf  d  all.  This  possession  does  not  give  the  least  authority  to  one 
to  receive  monies,  which,  by  the  trust  deed,  ere  made  payable  to  two.  As  to  his 
being  the  solicitor  of  Mr.  and  Mrs.  Mainwarin^  that  is  not  material ;  for,  except  ai 
to  their  own  interests,  the  concurrence  of  astttu  gvA  fruri  would  not  alter  the  trustees' 
liability. 

If  there  had  been  due  diligence,  this  anfortunate  loss  would  never  have  happened ; 
I  think  that  the  teoistees  are  bound  to  make  good  the  money,  with  interest,  aoobrding 

to  the  rate  reserved  by  the  security. 

[626]  As  to  the  costs,  this  question  occurs,  What  made  this  suit  neoeesaiyl 
Nothing  but  the  resistance  of  the  Defendants  to  a  just  and  valid  demand.  I  cannot 
do  otherwise  than  order  the  Defendants  to  pay  the  costs. 


A  testator  gave  his  residuary  real  and  personal  estate  to  his  wife  for  Hfe,  and,  after 
her  death,  he  gave  "full  power"  to  hie  ezeontota,  their  heirs  or  aannis,  to  cdleet 
all  his  property  together,  and  sdl  the  houses  and  other  estates  and  convert  into 
money  his  funded  property,  and  then  to  pay  certain  legacies ;  then  the  whole  of 
his  property  was  to  he  divided  amongst  his  twelve  first  cousins.  Held,  on  the 
context,  that  the  real  estate  ought  to  be  considered  as  converted  into  personalty. 

A  testator  professed  to  give  legacies  to  each  of  twelve  first  cousins  nomineUim,  but 
he  enumerated  eleven  only,  and  stated  the  other  to  be  dead,  and  desired  his  legacy 
to  be  paid  to  his  children.  He  afterwards  directed,  after  the  decease  of  his  wife, 
the  whole  remainder  ot  his  property  *'to  be  divided,  share  and  share  alike,  to  hia 
aforesaid  twelve  first  cousins  and  their  children."  Held,  that  the  first  cousins  took 
vested  interests  at  the  death  of  the  testator,  subject  to  be  divested  on  their  destb 
in  t^e  widow's  life,  in  which  event  their  children  took  by  substitution. 

The  testator,  Thomas  Baskerfield,  by  his  will,  dated  in  1815,  amongst  other  tilings, 
expressed  himself  as  follows : — "  I  hereby  give  and  bequeath  to  my  dear  wife  all  my 
£2000  Bank  stock,  for  her  to  give  by  will,  to  and  amongst  any  of  my  oousins  as 
shall  be  moat  agreeable  to  her ;  that  she  may  have  it  in  her  power  to  reward  their 
kindness  to  her.  But  in  case  she  does  not  choose  to  dispose  of  the  same  by  her  will ; 
then  that  Bank  stock  to  be  added  to  the  general  fnnd,  and,  as  the  residue,  after  my 
deflf  wife's  decease,  to  go  share  and  share  alike  between  all      first  cousins. 

"  And  I  hereby  jpve,  devise  and  beqneath  to  my  dear  wife,  for  her  natural  life, 
all  the  rest  and  remainder  of  my  property,  real  and  personal,  as  freehold,  leasehold, 
copyhold,  and  all  the  monies  I  have  in  the  public  rands,  or  various  stocks  the 
Bulk  of  US2S]  England,  standing  in  my  name.  And  I  hereby  give  my  dear  wife  foD 
power  to  sell  ont^  or  exchange  any  of  the  stocks,  and,  in  that  case,  to  refund  the  same 
to  the  best  advantage  into  the  names  of  herself  and  my  exeeutore  hereinaftw  named. 
And  I  hereby  give  my  dear  wife,  with  the  executors  named  in  this  will,  full  power  to 
renew  or  grant  any  lease  or  leases  of  my  farms  or  houses  to  the  best  advantage  for 
herself  and  my  heirs.  And  I  hereby  give  them,  my  executors  and  executrix,  full 
power  to  sell  or  dispose  of  them,  if  most  convenient ;  and  if  so,  the  money  arinog 
&om  the  sale  thereof  to  be  funded,  as  above,  in  their  names  in  the  Bank  of  England 
And  I  hereby  give  them  full  power  to  sell  and  dispose  oi  or  change  the  same,  and 
their  receipt  or  disehaa^  when  signed  by  them,  to  be  a  good  and  perfect  batgain  d 


[625]  BuBBXLL  V.  BASKmnxLa   MarA  16, 17, 19,  AprU  4,  38,  1849. 
[S.  C.  18  L  J.  Ch.  423;  13  Jur.  311.] 
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He  appcnnted  Cock  and'Hsberly  joint  executors  with  his  wife,  and  gave  them 
X60  l^acies,  and  he  proceeded : — *'  And  if  they  survire  my  dear  wife,  aa  at  the  final 
settlement  of  my  property  they  will  have  more  trouble,  I  then  give  them  a  furthra 
bequest  of  £100  each.  The  following  legacies  aod  gifts  I  bc«  may  be  paid  or  toani- 
f erred  within  the  year  after  my  deoeaae : — ^To  each  of  my  tweh^e  coarins  I  give  £100 
stock  from  my  fiveper  cents,  to  be  toanrferred  to  th«m  free  of  expense.  To  Mrs. 
^KirreU,"  &c.,  kc  (The  testator  here  mentioned  eleven  cousins  only  by  name] ;  "  and 
as  it  has  pleased  God  to  remove  my  cousin  Captain  William  Alston  Brandreth  from 
this  life  to  (I  hope)  a  better,  in  remembrance  of  him,  I  desire  the  same  legacy  may 
be  transferred  or  pud  by  and  between  his  children,  share  and  share  alike ;  hence,  I 
have  allotted  £1200  stock  from  my  five  per  cents,  to  be  paid  to  my  twelve  first  cousins. 

[007]  "And  from  and  immediately  after  the  death  of  my  dear  wife,  and  not 
before,  then  I  give  full  power  to  my  executors,  their  heirs  or  assigns,  to  collect  all  my 
property  together,  and  sell  the  houses  and  other  estates,  and  to  convert  into  money 
all  my  funded  property,  and  then  to  pay  first  the  following  legacies."  He  then  gave 
£800  in  ImmeOf  and  proceeded :  "then  the  whole  of  the  renuundw  of  my  prowtt^ 
is  to  be  cGvided,  share  and  share  alike,  to  my  aforesaid  twelve  first  emuuu  ana  fketr 
Mbren." 

By  a  codieil,  dated  in  1816,  after  stating  certain  disuireements  between  him  and 
his  cousin  Mrs.  Burrell,  and  that  a  sum  of  money  stooa  in  the  joint  names  of  him, 
the  testator,  and  Mrs.  Burrell  for  the  benefit  of  her  children,  be  proceeded :  "  Aa  it 
is  most  likel;^  I  may  not  live  to  see  the  younger  child  come  of  age ;  and  as  these 
funds  stand  in  the  names  of  Mrs.  Mary  Burrell  and  myself ;  and  on  my  decease  it 
will  be  whoUv  in  her  power ;  I  wish,  if  possible,  to  secure  the  legacy  even  to  the 
youngest,  and  therefore  desire,  and  hereby  give  full  power  to  my  executors,  to 
withhold  paying  her  the  legacy  I  have  left  her,  unless  she  agrees  to  plaee  their  names 
in  the  trust  with  her,  for  the  security  of  the  children's  property.  And  if  she  will 
accept  of  Mr.  Cock  and  Mr.  Maberly  being  trustees,  tiien  she  is  to  have  her  legacy ; 
if  not,  I  hereby  revoke  that  bequest  to  her,  but  do  not  mean  to  exclude  her  chudren 
from  the  benefit  she  might  hereafter  possess  in  the  final  division  (rf  my  prq>erty, 
after  the  decease  of  my  war  wife." 

The  testator  died  in  1816. 

His  widow  died  in  1846. 

[628]  The  eleven  cousins  all  survived  the  testator :  but  all  died  in  the  life  of  the 
widow. 

Four  only  of  the  twelve  cousins  left  children ;  and  several  of  such  children  also 
died  in  the  life  of  the  tenant  for  life. 

Mr.  EL  Paricer,  Mr.  Hodgson,  and  Mr.  N.  Wetherell,  for  the  Plaintiff,  the  eldest 
son  and  heir  of  one  of  the  testator's  twelve  first  cousins. 

Mr.  Lloyd,  Mr.  Walpole,  Mr.  Purvis,  Mr.  Turner,  Mr.  Teed,  Mr.  Boupcdl.  Mr.  C. 
P.  Cooper,  Mr.  Freeling,  Mr.  Orove,  Mr.  Bcwers,  Mr.  Moultrie,  Mr.  E.  G.  White,  Mr. 
Greene,  Mr.  J.  A.  Cooke,  Mr.  Follett,  Mr.  Gifiard,  Mr.  B.  Prior,  Mr.  Milne,  Mr.  F. 
Bayley,  Mr.  Willoock  and  Mr.  Galvertf  for  the  numerons  Defendants. 

The  arguments,  for  the  numerous  parlaes,  were  conflicting ;  but  the  two  points 
principally  discussed  were : — 

First,  whether,  by  the  terms  of  the  testator's  will,  his  real  estate  had,  as  between 
the  real  and  personal  representatives  of  the  legatees,  been  converted  into,  and  ought 
to  be  considered,  personalty,  so  as  to  pass  to  ^e  personal  rqiresentatives  instead  (rf 
descending  to  the  heir  1 

Secondly,  who,  upon  the  true  oonstouotira  of  the  residuary  gift^  were  tiie  parties 
entitled? 

On  the  one  hand,  it  was  argued,  that  the  will  contained  no  imperative  direction 
for  conversion;  that  there  was  no  devise  of  the  estate  to  the  ueoutore,  and  no 
declared  tmsts  for  sale;  and  that  all  that  the  exe-[529]-cutors  had,  was  a  simple 
di8(n«tionaty  power  of  selling,  if  they  thought  it  advisable  and  necessa^  for  the 
purposes  of  division,  PoU&f  v.  Seymour  (2  T.  &  Col.  (Exc),  708),  Attontey-CfenenU  v. 
MangUa  (5  Mee.  &  W.  120),  The  AUomey-Gmeral  v.  Sim^ox  (1  Ex.  Kep.  749),  which, 
being  discretionary,  the  Court  could  not  execute;  Fordyce  v.  Bridge  (10  Beavan,  90, 
and  2  PhUlips,  497). 
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Secondly.  That  there  was  no  rested  gift  of  the  residae ;  Ford  v.  RaxUnt  (1  Sim. 
&  a  3*28) ;  but  a  direction  io  "  divide  "  amongst  a  class ;  Doe  r.  SkeffM  (13  East,  626) ; 
which  vested  only  in  those  living  at  the  period  of  division.  Bede  v.  Bvm  (7  Beavan, 
492),  Chemm  v.  Aigiabie  (13  Simons,  71),  HoglUm  v.  WhU^nam  (1  Jac.  &  W.  U6), 
JTumwy.  Tmured  (10  Simons,  466) ;  and  that  tiiey  took ptr  eapUa ;  Bladder  v.  WOb 
(2  P.  Williams,  383),  C^m^kom  v.  ifurray  (1  De  G.  &  S.  366),  WHd^s  aw  (6  Km. 
16  b.),  Oates  d.  HaUerley  v.  Jadaom  (2  Stiange,  1172).  BidUr  v.  braUm  (3  Bra  a  CL 
367),  BvffoT  V.  Bradford  (2  Atk.  220). 

On  the  other  hand,  it  was  argued,  that  the  real  estate  ongbt  to  be  considered  as 
converted  into  persooalty,  Srmtk  v.  Claxtm  (4  Madd.  464),  Wright  v.  JVrighi  (16  Yes. 
188),  and  be  distributed  as  such ;  for  although  there  was  no  express  devise  or  trust 
for  sale,  still  there  was  a  power  for  that  purpose,  and  an  intimation  of  the  testator's 
desire  that  a  sale  should  take  place ;  and  that  this,  according  to  the  authorities,  was 
sufficient;  Grieveson  v.  Kirtopp  (2  Keen,  653),  Athbtf  v.  Paimer  (1  Mer.  296),  FkiU  v. 
Warren  (14  Simons,  654) ;  and  ^tSO]  in  the  converse  case,  it  had  been  held,  that 
where  there  was  a  discretionary  power  to  invest  personalty  in  real  estate,  to  be 
settled  in  strict  settlement,  and  the  trustees  had  never  acted,  die  personal  estate  was 
to  be  considered  as  land,  the  diseretionarT  power  given  to  the  trustees  being  Hmited 
}xy  the  intoition  of  the  testator,  as  eolleeted  from  the  whole  of  the  wul  taken 
together:  CovsUy  v.  Satisltmge  (1  Dow,  361). 

Secondly.  That  this  was  not  the  ease  of  a  gift  to  a  class,  bat  to  ascertained  and 
named  persons;  and  that  the  rule  in  cases  where  there  was  no  gift,  except  in  a 
direction  "to  pay  and  divide"  on  a  given  event,  did  not  apply  to  the  present  case; 
Salmon  v.  Oreen  (11  Beav.  463),  Leeming  v.  SherraU  (2  Hu-e,  14),  PacJAam  v.  Oregorf 
(4  Hare,  396).  That  the  true  effect  of  the  residuary  gift  was,  to  give  interests  to  the 
first  oouains,  to  be  vested  at  the  death  of  the  testator;  Scott  v.  Scott  (16  Simons,  47), 
Finer  v.  Francis  (2  Bro.  C.  C.  658) ;  subject,  however,  to  be  divested,  in  the  event  of 
death,  in  the  life  of  the  tenant  for  life ;  SaUsbury  v.  Pe^  (3  Hare,  86X  Mtter  t. 
Wmock  (9  Ves.  233),  Hamxm  v.  Foreman  (6  Ves.  207). 

Thirdly.  That  the  children  of  the  cousins,  in  that  case,  took  by  way  of  substitn- 
tion,  Qi^nga  v.  M'DermoU  (2  MyL  &  K.  69),  Dick  v.  Lacy  (8  Beavan,  214),  Orooh  v. 
De  Fiandes  (9  Ves.  197),  Price  v.  LocUey  (6  Beavan,  180),  and  took  between  them  the 
share  of  the  parent  per  stirpes,  and  not  per  capita;  BreU  v.  Horton  (4  Beavan,  239); 
for  the  word  ** equally"  did  not  of  necessity  make  all  objects,  cousins  and  their 
children  [631]  take  aa  tenants  in  common :  Lvgar  v.  Hmman  (1  Cox,  260),  ^w^Af  t. 
Ooald  (2  Myl.  &  K.  296). 

The  following  authorities  were  also  referred  to  in  the  course  of  the  argument : — 
1  Roper  on  Legacies,  688  (4th  edit),  1  Jarman  on  Wills,  762,  2  Jarman  on  Wills,  75, 
105,  Jeffery  v.  Hmywood  (4  Madd.  398),  Barnes  v.  Allen,  (1  Bro.  G.  C.  181),  2  Sag. 
Powers,  172,  173  (6th  edit),  Hmm  v,  Stt^  (2  Dru.  &  War.  89,  and  12  CI.  &  Fin. 
161),  Makolm  v.  Taylor  (2  Ross.  &  M.  416),  FUdi  v.  Weber  (6  Hare,  146). 

March  19.  Thb  Master  of  the  Rolls  [Lord  Langdale].  It  is  difficolt  to 
construe  a  will  of  this  kind  envressed  in  audi  terms  that  different  meanings  may  be 
attributed  to  t^e  testator.  The  oonatraoti<»i  most  necessarily  be  douMful,  and 
attended  with  considerable  d^ree  of  anxiety  to  the  Judge  who  has  to  decide  it  He 
can  never  say  in  such  oases,  "On  this  matter  I  am  clear;  "but  he  must  decide  od 
grounds,  which,  upon  a  strict  consideration,  may  appear  very  uncertain,  and  perha^ 
against  arguments  which  may  be  entitled  to  more  weight,  that  he,  at  the  moment,  is 
inclined  to  attribute  to  them.  I  confess  I  have  no  overweening  confidence  that  the 
decision  to  which  I  find  it  my  duty  to  come  is  clearly  the  right  one. 

The  points  which  are  to  be  considered  in  this  case  are : — First,  what  is  to  be  con- 
sidered as  the  quality  of  the  testator's  residuaiy  estate.  Is  it  to  be  treated  altogether 
as  personal  estate,  or  partly  as  real  estate  ?  The  [5^0  second  question  is,  amongst 
whom  ought  the  residue  (consisting  of  what  it  may)  to  be  distributed  % 

The  residuary  clause  is  to  take  effect  after  the  death  of  his  wife ;  and  yon  nuy 
say,  in  general  terms,  that  he  has  nven  the  whde  of  his  property  to  his  wife  during 
her  life,  intending  that  she  should  have  the  fall  power  of  enjoying  it,  and  a  dis- 
cretionary power  of  selling,  to  be  exercised,  as  to  the  real  estate  at  least,  in 
concurrence  with  the  other  executors.    He  adds  this  clause :  "  From  and  immediately 
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after  the  death  of  my  dear  wife  and  not  before,  then  I  give  full  power  to  my 
exeeutors,  their  heirs  or  assigns,  to  collect  all  my  property  together."  ThiB  property 
consisted  partly  of  real  estate,  and  partly  of  personal  estate,  money  in  the  funds,  and 
of  other  things ;  but  hia  executors  were  to  have  full  power  to  collect  all  his  property 
together,  and  '*  sell  the  houses  and  other  estates,  and  to  convert  into  money  all  his 
funded  property,  and  then  to  pay  certain  legacies ; "  and  having  given  these  sums  of 
money,  &6  says,  "Then  the  whole  of  the  remaiuder  of  my  property  is  to  be  divided, 
diare  and  shtve  alike,  to  my  aforesaid  twelve  first  cousins,  and  tneir  children."  What 
does  he  mean  by  "  proportyl "  He  means  all  that  he  had.  " They  are  to  collect  all 
his  property  tc^tner."  How  can  thOT  collect  all  his  real  estate  together  f  He 
immediately  states  bow ;  they  are  to  sell,  for  they  hare  power  to  sell  the  houses  and 
other  estates.  They  are,  therefore,  to  collect  all  his  property  together,  and  one  of  the 
means  of  collecting  pointed  out  by  the  will,  is  to  sell  the  houses  and  other  estates. 
He  then  goes  on  to  direct  tbem  to  convert  all  his  funded  property  into  money. 

It  seems  to  me  clear,  that  he  meant  to  constitute  one  common  fund,  out  of  which 
they  were,  first,  to  [633]  pay  the  legacies,  and  then  the  whole  of  the  remainder  was 
to  be  divided  as  he  afterwards  directed.  We  also  find,  from  a  former  part  of  his  will, 
that  the  testator  had  a  ginmd  fund  in  view ;  for  having  given  to  hw  wue  £2000  Bank 
stock,  with  a  power  to  af^Knnt  it  among  his  oonsins,  He  saya^  that  if  she  should  not 
dispose  of  it,  then  it  is  to  be  added  "io  the  general  fund; '^vad  as  the  residae,  after 
his  decease,  "  to  go  share  and  share  aliko  between  lul  his  first  eoosins.''  And  in  the 
codicil,  which  has  been  so  often  referred  to,  he  again  refers  to  '*  the  final  divinon  of 
his  property  "  after  the  decease  of  his  wife. 

On  the  whole,  therefore,  without  saying  that  this  is  so  strong  as  some  of  the  other 
cases,  I  cannot  help  collecting,  from  the  provisions  of  this  will,  that  the  testator  did 
intend  a  trust  as  well  as  a  power  to  convert  all  his  property  into  money,  and  that  it 
was  money  which  was  to  he  divided  amongst  the  persons  who  were  entitled  to  take. 

The  principal  argument  for  a  contrary  construction  is,  that  he  has  directed  "  the 
whole  of  the  remainder  of  his  property  "  to  be  then  divided.  No  doubt,  these  words 
would  comprise  real,  as  well  as  personal,  estate :  it  would  include  all  that  the  testator 
had  of  his  own  in  any  fom.  But  when  was  the  remainder  of  hia  property  to  be 
divided  f  Whv,  not  until  all  his  property  had  been  collected  together,  aocoraing  to 
tiie  powers,  which  was  to  be  eflTectea  by  the  sale  of  his  real  estate.  Such  is  the 
construetion  which  amears  to  me  to  be  most  reasonable  to  give  to  ^is  will,  and  I 
must,  therefore,  hold,  that  there  was  to  be  a  conversion. 

The  next  question  is,  how  is  this  to  be  divided  1  It  is  to  be  "  divided,  share  and 
share  alike,  to  my  aforesaid  [634]  twelve  first  oousins,  and  their  children."  It  is  said, 
this  constitutes  an  indefinite  class,  so  that  nobody  can  take  a  vested  interest^  until 
the  happening  of  some  future  event.  I  am  of  opinion  that  the^  are  not  a  class  of 
that  kind  which  this  Court  is  in  the  habit  of  contemplating,  when  it  speaks  of  vesting 
at  the  death  of  a  testator  and  before  the  time  oi  division,  or  when  it  refers  to  the 
rule,  that  where  the  gift  consists  wholly  in  the  direction  to  divide  at  a  future  period, 
and  the  class  is  indefinite,  then  those  persons  only  take,  who  are  living  and  answer 
the  description  at  the  period  when  the  division  is  to  take  place. 

I  took  the  liberty  of  asking  what  really  was  meant  by  "  a  class  "  in  such  a  case  as 
this.  We  are  not  considering  what  might  be  a  classification  under  any  other  circum- 
stances, but  what  is  meant  by  the  expression  "  class  "  on  occasions  of  this  kind  with 
reference  to  a  question  of  vesting.  I  apprehend  that  you  will  find,  on  such  occasions, 
that  the  term  is  applicable  only  to  the  case  of  a  plurality  of  persons  comprised  under 
one  general  description,  indefinite  in  number,  and,  individiially  undistinguished  by 
name  or  particular  designation.  I  think  you  will  find,  that  if  the  persons  are  named, 
they  do  not,  in  that  sense,  constitute  a  class,  (dthough,  in  common  parlance,  they  may 
very  well  be  a  class.  The  word  **  class  "  would  not,  in  the  latter  view,  he  improperly 
ap^ied  even  to  this  case,  though  it  is  not  such  a  class  as  this  Court  is  in  ^e  habit  of 
considering  with 'reference  to  we  question  of  vesting. 

Who  are  the  persons  between  whom  the  residue  is  to  be  divided  share  and  share 
alike  1  Why,  "my  aforesaid  twelve  first  oousins  and  their  children."  We  must, 
therefore,  look  hack  and  see,  whether  he  has  mentioned  any  of  them  before.  The 
cousins  are  mwi-[636}'tioned  before.   The  first  time  they  are  mentioned  in  the  will, 
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is  in  the  cUuae  giving  the  wife  power  to  dispose  of  £2000  Bank  stock,  which,  if 
undispoeed  of,  "  is  to  be  added  to  the  general  fund,  and  as  the  residue,  after  his  wife's 
decease,  is  to  go  share  and  share  alike  between  all  his  fird  oownts."  Well,  that  would 
not  help  US,  because  he  says, "  all  my  first  cousins,"  and  not  "  my  twelve  first  cousins  " 
but  I  think  it  can  hardly  be  doubted,  from  the  gmeral  conBtmction  qf  the  will,  that 
this  first  clause  means  Ms  twelve  first  cousins,  though  he  has  not  said  it 

"His  twelve  cousins"  are  mmfeioned  again,  by  name,  in  the  legacies  of  £100 
stock  given  to  each  of  them.  In  gift  it  appears,  from  hi>  enQmcnila<Hi,  immedi- 
ately afterwards  given,  that  eleven  onfy^  were  living ;  one  of  them  being  dead,  be 
direots  a  substitution  of  the  children  for  that  deceased  first  cousin.  He  enumerates 
eleven  of  them,  and  he  then  proceeds  to  state,  that,  as  it  has  pleased  God  to  remove 
one  of  them,  he  desires  the  legacy  of  XlOO  be  transferred  between  his  children. 
"Hence,"  he  adds,  "I  have  allotted  £1200  stock  from  my  6  per  cents,  to  be  paid 
to  my  twelve  first  cousins :  "—That  is  immediately  after  he  has  recited  that  he  has 
only  eleven,  and  not  twelve.  At  the  end,  as  well  as  the  beginning  of  this  clause,  he 
speaks  of  the  legacy  as  if  he  had  given  it  to  the  twelfth  cousin  who  was  dead,  thoo^ 
he  had  directed  a  substitution  in  utvour  of  the  children. 

There  is  some  further  indication  of  his  intention  to  be  found  in  oodidL  There 
had  been  some  dissatisfaction,  oi  the  part  of  tdte  testatu',  witii  Mrs.  BotreU,  the 
mother  of  the  Plaintifi';  he  had  not  that  confidence  which  he  desired.  In  oodbs- 
quence,  he  di-[636]-rect^  that  unless  she  agrees  to  what  he  proposes,  then  he  revokes 
the  legacy  given  to  her ;  and,  with  reference  distinctly  to  the  residue,  tnt>ceed8 
"  but  I  do  not  mean  to  exclude  her  children  from  the  benefit  she  might  hereafter 
possess  in  the  final  division  of  m^  property  after  the  decease  of  my  dear  wife."  So 
that  here  it  is  assumed  that  the  children  might  take  something  in  the  final  division. 

My  opinion  is,  upon  the  construction  of  this  will,  that  he  meant  the  first  couaiiu 
to  take  vested  interests  in  the  residue  immediately,  and  that  although  he  has  post- 
poned the  division  till  the  death  of  his  wife,  yet  that  he  has  expressed  a  clear  intention 
for  the  benefit  of  those  cousins,  just  as  if  he  had  named  them. 

I  agree  with  the  ar^ment  which  has  been  so  often  repeated,  that  when  he  said 
the  "  i£»«said  twelve,"  tt  is  just  the  same  as  if  he  enumerated  all  the  eleven,  and 
perhaps  as  if  he  had  enumerated  the  children  of  the  twelf^L  But  still  I  am  ap^ 
nenaive  that  that  may  not  be  rights  for  it  would  be  a  substitution  in  that  parUcolsr 
case  only ;  and  it  does  not  seem  to  me  that  the  words  "  their  children "  are  limited 
exclusively  to  the  children  of  the  one  who  had  died  before.  I  think,  therefore,  in 
this  case,  that,  having  regard  to  the  first  and  last  part  of  the  will,  and  looking  at  it 
all,  I  am  obliged,  in  the  midst  of  a  great  deal  of  uncertainty,  to  hold,  that,  according 
to  the  proper  construction,  each  cousin  took  a  vested  interest  on  the  death  of  the 
testator ;  and  that  if  any  cousin  died  leaving  the  children  in  the  lifetime  of  the  tenant 
for  life,  the  vested  interest  was  divested,  and  that  the  children  of  such  deceased  cousin 
became  entitled  by  way  of  substitution. 

[537]  Mr.  Walfjole.  I  appear  for  five  of  the  children  of  that  twelfth  first  oousin. 
It  appears  now,  which  I  omitted  to  observe,  that  one  t&  those  children  died  in  tJie 
lifetime  of  the  widow. 

Ths  IIasixk  of  thx  Bollb.  Mv  opinion  is,  that  each  of  those  children  of  the 
deceased  took  vested  interests  on  the  dea^  of  the  testator. 

[637]  Hele  p.  Lord  Bkxley.   Hku:  «.  Donovan.   Martk  1,  7,        21, 1849. 

One  of  many  incumbrancers  on  an  estate,  filed  a  bill  against  the  owner,  and  one  only 
of  the  other  incumbrancers  (D.)  to  have  an  account  of  the  incumbrances,  and  their 
priorities  ascertained.  A  decree  was  made,  directing  a  refereuce  to  ascertain  the 
different  incumbrancers  and  their  priorities,  and  the  Plaintiff  waa  to  bring  them 
before  the  Court.  The  Master  made  his  report^  finding  the  otlier  charges,  and 
rejecting  the  claim  of  D.,  who  took  enseptions.  The  Pluntiff  n^lected  to  bring 
the  othffl*  incumbrancers  found  by  the  Master  before  the  Court,  ana  the  excepticms 
were  ordered  to  stand  over,  with  liberty  to  the  Plaintiff  to  file  a  supplemental  bill 
against  all  necessary  parties.   The  Plaintiff  accordingly,  filed  a  supplemental  bill 
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against  D.  and  the  other  incumbraneen,  conteitiiig  the  validity  of  the  Moorities 
found  by  the  Master,  and  seeking  as  against  D.,  nlief  difibrent  fran  that  aon^t 
by  the  orisiDal  biU. 

Held,  first,  that  the  sapidraiental  bill  was  irregular,  and  that,  so  far  as  it  sought  to 
impeach  the  incumbrances  found  by  the  Master,  and  so  far  as  it  sought  against  D. 
relief  different  from  that  prayed  by  the  original  bill,  it  ought  to  be  dismissed  with 
costa.  Secondly,  that  D.  had  a  right,  in  the  second  suit,  to  impeach  the  Plaintiff's 
securities,  although  he  had  not  done  so  in  the  original  suit.  Thirdly,  that  the 
other  incumbrancers  had  a  right  to  contest  the  Plaintiff's  security,  although,  at  the 
hearing,  the  Plaintiff  admitted  their  priority ;  and,  lastly,  an  action  was  directed 
to  try  l^e  validity  of  die  Plaintifl's  seeiirifeies. 

On  the  8th  of  May  1816  Sir  Or.  Bowyer  granted  to  Hele  an  annuity  of  X700, 
dbareed  on  his  estates,  whidi  were  then  subject  to  certain  family  chargea,  and  a 
nnmber  of  annuities.  Helens  annuity  being  oonsidanbly  in  arrear,  he,  on  the  6^  of 
April  [5381  1839,  filed  his  original  bill,  to  obtain  an  account  of  the  several  charges 
and  incumbrances  on  the  property,  and  to  ascertain  their  priorities.  The  several 
prior  incumbranoers,  except  Donovan,  were  not,  however,  made  parties  to  the  suit. 
Donovan  claimed  three  annuities,  granted  by  ^r  Gr.  Bowyer  in  March  1814,  and 
secured  by  judgments,  by  meant  ^  which  he  had  issaed  eUgUa,  and  had  obtained 
possession  oi  part  of  the  property. 

On  the  lltb  of  December  1832  a  decree  was  made,  referring  it  to  the  Master  to 
take  an  account  of  the  respective  charges  and  incambrauces  affecting  the  estates,  and 
to  ascertain  their  priorities ;  and  it  was  ordeired,  tiiat  the  Plaintiff  should  file  a  supple- 
mental bill,  to  bring  before  the  Court  the  parsons  wIkhu  the  Master  should  find  to  be 
the  other  inoombraneera. 

On  10th  oi  May  1844  tiie  Master  made  his  reptn^  ^''^^  ^  number  of  annui- 
tants and  incumbrancers  who  had  priority  over  the  Plaintiff.  The  Plaintiff  took  no 
steps  to  make  them  parties  to  the  suit,  as  he  had  been  directed  by  the  decree. 

The  Master  disallowed  the  claim  of  Donovan,  and  found,  tliat  two  of  the  judg- 
ments on  which  he  claimed  had  been  extinguished  by  a  conveyanoe  to  him,  and  that 
the  third  had  been  satisfied  by  his  receipts. 

Donovan  took  exceptions  to  his  report.  The  exceptions  came  on  to  be  argued  in 
July  1844,  when,  it  being  found  that  the  exceptions  might  affect  the  interests  of  the 
absent  incumbrancers,  it  was,  on  the  14tb  of  January  184fi,  ordered,  that  the  excep- 
tions should  stand  over,  with  liberty  for  the  Plaintiff  to  file  a  supplemental  biU 
against  all  necessary  and  additional  parties,  and  to  add  all  necessary  facts  and  charges 
as  [689]  he  should  be  advised,  and  that  the  Plaintiff  should  be  at  liberty  to  apply  to 
the  Court  to  have  the  exoeptions  restcffed  to  tite  paper. 

Accordingly,  on  the  10^  of  Aipxii  1846,  the  Plaintiff  filed  a  supplemental  bill 
against  Donovan,  and  all  the  other  incumbrancers  mentioned  in  tiie  Master's  report. 
But,  instead  of  adopting  the  conclusions  of  the  Master,  he  alleged,  that  subsequentiy 
to  the  date  of  the  Master's  report,  he  had  disoovered  tiiat  the  annuities  {miot  to  the 
Plaintiff's  were  invalid,  and  that  tiie  memorials  were  insufficient  within  the  Annuity 
Act. 

The  supplemental  bill  prayed  to  have  the  benefit  of  the  BU{^em«ital  matter,  and 
of  the  former  decree,  and  for  an  injunction  and  receiver,  with  directions  to  keep 
down  the  family  charges,  **  and  that  the  rights  and  interests  of  the  Plaintiff,  and  the 
otiier  inonmbrancers  in  the  Master's  repwt  mentioned,  and  the  amounts  and  priorities 
of  sacfa  inonmlffancer%  and  the  property  ohaiged  thereof  respectively,  mi^^t  be 
dedared  and  asoertoined  by  the  decree  luvin^  regard  to  the  said  Master's  reiwr^ 
and  to  the  drcumstances  in  the  auf^emoital  bill  appearing"  That  directions  mig^t 
be  given  for  hearing  the  exceptions,  in  the  presence  of  the  other  Defendants  interested 
in  the  matter  of  the  exceptions.  That  Donovan  mi^ht  account  for  the  rents  and  in 
respect  of  timber,  and  that  the  annuitants  claiming  under  the  "void  annuities" 
might  also  account,  and  tiiat  such  annuities  might "  be  declared  to  be  void,  as  charges 
on  the  estate  in  question,  and  that,  if  necessary,  proper  directions  might  be  given  for 
reriewing  or  rectifying  the  Master's  report  in  that  beh^f,"  and  that  Bowe  and 
Donovan  might  be  declared  trustees  for  the  Fhdntiff  and  the  other  inoumlwanoers. 
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[540]  By  their  anawers,  Donovan  and  the  othm  tneambrencers  contested  the 
validity  of  the  PlaiDti£r8  security.  Donovan  stated  that  a  copy  of  the  memorial  of 
the  Plaintiff's  annuity  had  lately  been  obtained,  which,  he  insisted,  was  insafl&dent 

Marek  1.   Hie  ezoqMaons  having  been  again  bron^t  on, 

The  Mastkr  of  ths  Rolls,  finding  that  the  Plaintiffs  aeoority  w«a  impeaebed, 
declined  to  disDoee  of  Donovui's  exceptions,  until  that  question  had  been  disposed  of, 
and  he  directed  the  Plaintiff  to  open  the  supplemental  bilL 

March  7.    The  supplemental  bill  was  now  brought  on. 

Mr.  Boupelt  and  Mr.  Rogers,  in  support  of  the  supplemental  bill. 

Mr.  Turner  and  Mr.  Bicfaner,  for  Donovan,  said  that  the  supplemental  bill  sought 
relief  as  against  him  quite  different  to  that  to  which  the  Plaintiff  was  entitled  when 
leave  was  given  to  file  a  supplemental  bill  for  the  particular  purpose  <rf  bringing  the 
other  incumbrancers  before  the  Court  They  asked  diat  so  much  of  the  bul  might 
be  dismissed  with  costs,  and  contended  that  Donovan  was  not  now  eatopped  mm 
objecting  to  the  validity  of  de  naintiff*s  securities  fin*  the  Plaintiff  fcHinerly  admkted 
the  priority  of  Donoran's  security. 

The  Master  of  the  Rolls.  My  impression  is,  tiiab  if  the  supplemantal  hill 
had  merely  sought  the  same  relief  as  was  ashed  by  the  [Stt]  originaJ  Inll,  Draovan 
eould  not  have  been  allowed  to  set  up  a  new  defence. 

Mr.  Teed,  for  Lord  Bezley,  the  trustee  of  the  estate. 

Mr.  Purvis  and  Mr.  K  G.  White,  for  one  set  of  annuitants,  contended,  that  ti» 
Plaintiff  could  not  proceed,  until  the  validity  of  his  8eoarit>y  had  been  eiteUished 
at  law. 

Mr.  Walpole,  Mr.  Lloyd,  Mr.  B.  Palmer,  and  Mr.  Webb,  for  otiier  annuitanta 
Mr.  Mahns  and  Mr.  WiUcook,  for  Bridger,  a  trustee  for  tiie  annuitaiita,  asked  to 
be  dismissed  with  costs. 
Mr.  Pitman,  for  Knight. 

Mr.  Roupell,  in  r^y,  contended,  that  Donovan  was  bound  by  his  fcmner  admianoo 
of  the  Pbdntiff's  security,  and  could  not  now  contest  it ;  and,  as  to  so  mudi  of  ths 
supplemental  bill  as  contorted  tfae  validity  of  tiie  Defendant's  securities,  he  aubmitted 
to  have  it  dismissed  with  costs.  Their  validity  being  thus  admitted,  he  ai^ed,  that 
the  Defendant  had  now  no  interest  in  impeaching  the  Plaintiff's  security,  which  could 
<nily  attach  on  the  property  after  full  satisfaction  of  the  Defendant's  olaama. 

The  Master  of  the  Bolls  [Lord  Langdalel  It  would  be  more  satisfactory  to 
me,  if  my  duty  permitted  me  to  concur  in  the  able  argument  I  have  just  heard,  for  I 
cannot  but  feel  tiie  hardship  occasioned  by  the  interposition  of  a  new  diffionlty  in  thi 
progress  of  this  suit)  at  the  end  of  nearly  twenty  years.  The  parties  are  themselvei 
protractiiu  litij|Htion,  the  object  of  whion  I  cannot  very  dearly  see. 

[5^  The  bill  was  filed  hy  the  hut,  or  very  neariv  tiw  last,  of  several  inonmlwuioen 
upon  the  estate  in  question,  in  order  to  ascertain  the  incumbianoers  and  their  respec- 
tive priorities.  Few  of  them,  except  Donow,  were  parties  to  t^e  cause ;  Dtmoviii 
admitted  the  due  execution  of  the  deeds  which  constituted  the  Plaintiff's  title.  The 
cause  came  on  for  hearing,  when  the  Court  directed  the  aooounts  and  the  inquiria 
which  were  necessary  to  aBoertain  the  several  incumbrancers  and  their  priorities,  aod 
the  Plaintiff  was  ordered  to  file  a  supplemental  bill,  in  order  to  bring  before  the  Court 
the  persona  whom  the  Master  should  find  to  be  the  other  incumbrancers  on  the  estate. 
The  Master,  on  the  applications  of  the  Plaintiff,  made  his  general  report,  finding  ths 
several  incumbrancers  and  their  priorities.  The  Plaintiff,  though  directed  to  file  a 
supplemental  bill  to  bring  them  before  the  Court,  omitted  to  do  so.  Donovan  took 
exceptions  to  the  Masters  report  in  respect  of  his  incumbrance,  which  came  before 
the  Court  for  consideration.  It  then  appeared  that,  in  disobedience  to  the  decree, 
the  othw  inoumlnancers  who  might  be  in  conflict  witii  Dmovan  were  not  bdore  die 
Court.  The  exceptions  were,  in  oonsequenoe,  ordered  to  stand  over,  and  leave  yru 
given  to  the  PJainti'ff  to  bring  tiiose  other  incumbnmcers  before  the  Court,  and  state 
such  facts  and  charges  as  might  be  necessary  for  the  purpose. 

It  was  necessary  that  the  supplemental  bill  bringing  new  parties  before  tiie  Courts 
should  contain  such  statements  and  charges  as  would  make  it  true  and  applicable  to 
the  state  of  thin^  at  the  time  it  was  filed  j  for  tfae  statements  could  not  be  exactly 
the  same  as  they  were  in  the  original  bill. 
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£B4^  My  strong  imprenion  is,  that  the  SMaintiff  ought  to  hav&  brought  them 
befOTe  the  Court,  upon  such  aimple  statements  as  were  necesBary  to  shew  they  were 
rij^^  nade  parties.  I  Uiink  uiat  if  that  had  been  cU>De,  they  would  have  been 
thought  before  the  Court  in  the  manner  intended  by  the  original  decree,  and  that  ia 
the  preseDce  of  all  partiea,  the  exoeptimu  filed  \^  Donovan  mi^t  have-beoi  con- 
dderod,  and  ruard  would  then  have  been  had  to  the  intereefeB  of  all  parties. 
Unfortunately,  wat  was  not  the  course  taken  by  the  Plainti^  for  he  files  a  supple* 
mental  bill,  which,  as  against  some  of  the  parties,  instead  of  raying  upon  the  report, 
impeaches  the  very  securities  found  by  tne  Master.  With  respect  to  Donovan,  it 
contains  matter  avowedljr  new ;  and  I  think  I  may  clearlv  take  it,  that  it  asks  for 
reUef,  which,  in  the  state  in  which  the  matter  stood  when  the  bill  was  filed,  oould  not 
have  flowed  from  what  appeared  u^n  the  orieinal  bill,  but  to  which,  it  is  said,  the 
Plaintiff  would  have  been  entilJed  if  DonovairB  exceptions  had  been  overruled,  and 
the  Master's  report  confirmed.  And  so  much  does  that  seem  to  be  so,  that  the 
Pl^taff  asks  that  the  rights,  interests,  and  priorities  may  be  ascertained,  having 
regard  to  the  Master's  report,  and  to  Uie  cironmstanoes  therein  appeariii|^  and  ha 
aus  that  the  exceptions  may  be  heard  in  the  {Mwsanoe  of  the  other  Defendants. 

It  is  therefm  perfectly  clear  to  me,  tJiat  the  aanaiteots  irfaoee  annnities  ar« 
impeached,  and  Donovan,  against  whc«n  further  relief  (I  admit  of  the  same  kind)  is 
ooucht  by  the  sup{^mental  oill,  in  the  expectation  that  the  Master's  report  would  be 
oonnrmed  upon  overruHng  of  the  exceptions,  are  placed  in  a  different  situation  from 
which  they  were,  when  leave  was  given  to  file  the  supplemental  bill.  Mr.  Boupell 
says,  "  I  do  not  rely  upon  the  admission  made  b^  Donovan  before  the  [6i4]  hearing ; 
neither  do  I  rely  at  all  upon  the  admissionB  in  his  answer ;  for  the  decree  was  in  such 
a  form  that,  if  be  thought  fit^  he  might  have  impeached  the  PlaintiflTs  securities  upon 
the  enquiry  before  the  Master ;  but  he  did  not  do  so,  and  because  he  did  not,  he  must 
be  held  to  have  aeqniesoed  in  that  which  he  admitted  before,  and  he  has  taken  no 
exception  upon  that  gronnd." 

Whatever  reason  there  might  have  been  for  attending  to  thi^  if  the  Plaintiff  had 
brought  tikis  matter  forward,  merely  in  the  sitnati<»i  in  which  it  was  at  the  hearing 
of  the  exceptions,  with  the  simple  addition  of  the  necessary  parties,  still  it  must  fau 
when  the  Plaintiff  himself  says,  "  I  am  not  bound  by  the  report,  I  will  impeach  by 
this  supplemental  bill,  that  part  of  it  which  is  adverse  to  me  as  to  other  persons." 
How  can  the  Plaintiff  possibly  argne  that  the  other  persons  are  bound  by  the  report^ 
or  by  the  proceedings  before  l£e  Master,  when  he  holdfl  himself  to  be  antitely 
emancipated  from  them  1 

It  is  under  these  circumstances,  that  I  think,  that  Donovan,  being  called  upon  to 
answer  additional  charges  made  against  him  by  the  supplemental  bill,  upon  the 
supposition  that  his  exception  would  be  overruled,  and  that  relief  would  be  obtained 

X'nst  him,  founded  upon  the  report  hereafter  to  be  confirmed,  is  entitied  to  make 
.  lotiona  to  the  title  cl  the  Plaintiff. 

I  do  not  forget  the  case  of  the  other  Defendants.  When  they  find  their  securities, 
in  hiTonr  oS  wmoh  the  Master  had  reported,  attacked,  they  naturally  say,  "  As  you 
have  impeached  our  securities  we  will  not  admit  yours."  I  think  it  is  impossifole  to 
say  they  have  not  a  right  to  do  so.  But  then  it  is  said,  "Right  to  do  it  you  may 
have,  but  yon  should  not  do  it  in  this  case,  because  [646]  we  now  admit  your  securities 
are  good,  we  consent  to  have  so  much  of  our  supplemental  bill  as  impeaches  your 
securities  dismissed  with  costs ;  and  that  bein^  so,  your  resentment  ought  to  vanish, 
and  whether  your  resentment  is  gone  or  not,  it  is  clear  you  are  not  supporting  this 
objection  for  your  interest,  because  our  titie  is  behind  yours^  and  yon  must  be  fully 
paid  before  we  can  get  anything."  There  is  something  very  plausibie  in  this. 

But  there  ia  something  more  than  that  to  be  considered.  Has  not  any  Defendant, 
at  any  time  (suppoeinj^  him  not  to  have  precluded  himself  by  some  decisive  act),  a 
right  to  say  to  a  Plaintiff,  "  Ton  have  no  title  at  aSL  Why  do  you  bring  me  here  I  I 
dra  not  ask  you  to  prosecute  this  suit.  It  is  not  at  all  for  my  benefit  to  oome  here  at 
your  bidding  who  nave  no  right"  Has  not  the  Defendant  a  ririit  to  say  so,  unless 
he  has  in  some  manner  acquiewed  or  done  something  to  preclude  nimseU  from  taking 
tiie  objection  ? 

I  really  wish  the  obje^on  had  not  been  taken.   Bat  I  cuinot  say  that  tiwse 
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DefeDdaats  hare  not  a  right  to  say  they  will  not  be  kept  here,  at  the  bidding  ol  any 
one  who  haa  no  right. 

I  miut  dinniaa  so  much  of  ^is  bill  as  seeks  to  impeach  those  annoitiea.  This  Hr. 
Boupell  acceded  to  at  the  bMjinning. 

Then  as  to  Dmovan :  I  do  not  mean  to  say  diat  it  is  not  possibie  that  relief  to 
the  extent  here  songht  might  not  be  looked  for,  if  Donovan's  ezoention  were  ovw- 
ruled ;  but  I  do  not  think  it  U  at  all  right  to  grant  it  upon  this  bilL  Therefore, 
without  precluding  the  Plaintiff  from  any  future  ru^ht,  I  ou^t  to  dinniss  so  much  ot 
the  supplemental  bill  as  prays  against  Donovan,  [M^  more  than  was  {nayed  by  the 
original  bill.  It  should  have  merely  payed  such  relief  as  the  Plaintiff  in  the  presence 
of  all  parties  was  entitled  to  under  the  original  bill.  Instead  of  that,  it  asks  for  tomo 
additional  relief,  which,  at  the  time  when  the  original  bill  was  filed,  and  l^e  oanae 
called  on  for  hearing,  the  Plaintiff  could  not  hare  been  entitled  to. 

I  do  no^  however,  mean  to  {Hreclude  t^e  Plaintiff  fnm  any  richt  he  may  have 
against  Donovan  in  respect  of  other  tilings  which  may  occur  in  t£e  conrae  ct  these 
proceedings. 

I  must  dismiss  this  toll  as  against  Donoran,  as  to  all  that  relief  which  is  prayed 
for  by  it,  and  was  not  son^t  fw  by  the  ori^nal  bilL 

Tben  I  must  direct  tlu  cause  to  stand  over,  for  tiie  purpose  of  an  aoti<»i  beiog 
brou^t  to  try  the  validity  of  the  Plaintiff's  secnritaes.  Ilie  form  of  action  may 
require  some  oonsideration. 

[548]  Watis  ff.  Causm.  JfonA  20,  1849. 
[S.  C.  18  L.  J.  Ch.  17S;  IS  Jnr,  244,  840.] 

Bankers  stopped  payment,  being  indebted  to  A.  on  his  separate  account,  and  crediton 
of  A.  and  B.  on  their  joint  account.  A.  assigned  the  credit  to  A.  and  B.,  and  gave 
notice  to  the  bankers  to  teansfer  it  according]^,  which  they  neglected  to  do.  Mta> 
wiurds  the  bankers  committed  an  act  of  bankruptcy,  and  were  declared  buikmpts. 
Held,  that,  in  equity,  A.  and  B.  were  not  entitled  to  set  off  the  two  debts. 

Explanation  of  the  nature  of  the  relation  between  banker  and  customer. 

Bankers  hare  no  lien  on  the  deposit  of  a  partner  on  his  separate  account,  for  a  hiUanee 
due  to  Uie  bank  from  a  firm. 

The  Plaintiffs,  Thomas  &  William  Watts,  who  carried  on  business  as  wine 
mercb&nts,  employed  Messrs.  Clarke  &  Go.  as  the  bankers  of  the  partnership  firm; 
and  Thomas  Watts  alone  had  a  separate  account  with  the  same  bankers. 

£64^  On  the  22d  of  April  1843  the  bankers  announced  to  their  customers  tiai, 
in  consequence  of  sudden  pressure  a  tcmporaiy  suspension  of  their  business  was 
necessaiT.  At  this  time  the  partnership  of  Messrs.  Thomas  &  William  Watts  were 
indebted  to  the  bankers  in  the  sum  of  £333,  but^  on  the  other  huid,  the  bankns  wen 
indebted  to  Thomas  Watts  on  his  separate  account  in  tiie  sum  of  £478. 

After  the  22d  of  A|Hil  no  cash  ^ymenta  were  made  by  the  bankers ;  but  they 
continued  to  receive  their  own  notes  in  payment  of  the  amounts  due  to  them ;  and  it 
appeared,  that  the  amount  of  their  own  notes  received  between  the  suspension  of 
payments  and  the  bankruptcy  amounted  to  £72,326.  It  also  appeared,  that  in  some 
instances,  between  the  stoppage  and  the  bankruptcy,  transfers  had  been  made  in  the 
bankers'  books,  from  the  accounts  of  several  customers  to  the  accounts  <d  O&an, 
whereby  the  amounts  due  from  the  bankers  had  been  paid  or  set  off. 

At  a  meeting  of  the  connexions  of  the  bankers  on  the  3d  of  May  1843,  a  state- 
ment of  their  a&ira  was  laid  before  the  meeting,  and  it  was  resolved,  that  it  appeared 
that  there  were  sufficient  assets  to  discharge  all  liabilities,  and  a  surplus  of  £120,000. 

On  the  25th  of  May  1843  Thomas  Watts  assigned  the  balance  of  £476  due  to  him 
from  the  bank  to  the  joint  account  of  himself  and  brother;  and  on  the  same  day, 
they  gave  a  written  notice  to  the  bankers  of  the  assignment^  and  jointiy  required 
them  to  place  such  balance  to  the  joint  account  The  buikers,  howerer,  dw  not 
comply  with  this  direction. 
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On  the  Slst  of  May  1843  a  fiat  of  fauikraptcy  israecl  against  the  banken,  under 
aa  act  of  bankruptcy,  com{64$}-initted  the  (veceding  day.  The  assignees  afterwards 
brought  an  action  at  law  agsinst  Messrs.  Watts  to  recover  1^  balanee  of  £33S  due 
to  tM  baok^  and  Mesn*.  Watts,  being  unaUe  to  establish  a  set-off  at  law,  filed  this 
bill  against  the  assignees,  for  an  injunction  to  restrain  them  proceeding  in  the  action. 
They  insisted,  that,  by  the  assignment  and  direction,  the  sum  of  £478  became  vested 
in  the  Plaintiffs  jointly,  and  on^t  to  be  considered  as  transferred  to  the  joint  account 
in  the  bankers'  books,  and  that  then,  instead  of  a  balance  bang  due  from  the  Plaintiffs 
to  the  bankers,  there  would  be  a  balance  of  £146  due  to  the  Plaintiffs. 

It  appeared,  upon  enquiry  before  the  Master,  that  the  bankers  had  received  their 
notes,  between  the  22d  of  April  and  the  31st  of  May,  to  the  amount  of  £72,336,  and 
that  several  trwsfers  had  been  made  in  their  books,  during  that  interval,  from  joint 
to  several  accounts,  and  the  converse. 

Mr.  Turner  and  Mr.  Ghuse,  for  tiie  Plaintidb.  Although  joint  and  several 
demands  oaonot  be  set  <tf  at  law  against  each  other,  yet  they  may  in  equity :  Ex 
parte  Hamen,  (12  Ve^  346,  18  Vea.  233,  and  1  Bose,  156.  And  see  Clark  y.  Cori,  Gr. 
&  Ph.  154).  It  wonld  be  most  unequitable  to  allow  the  bankers  to  eompel  Thomas 
Watte  to  pay  them  £333  while  they  owe  him  £478. 

Here  the  direction  to  transfer  operated  as  an  equitable  transfer  of  the  separate 
debt  to  the  partners.  In  Bow  v.  Dawton  (1  Yes.  sen.  331),  A.  gave  B.  a  draft  for  a 
sum  of  money,  payable  out  of  the  Exchequer,  and  it  was  held  to  be  an  assignment 
for  value,  and  to  prevul  against  the  assignees  in  bankruptcy  of  A.  So  in  Ex  parte 
South  (3  Swao.  p.  393),  [5&]  Lord  Eldon  says,  "  It  has  been  decided  in  bankruptcy, 
tiiat  if  a  credit(»r  gives  an  oraer  on  his  debtor  to  pay  a  sum  in  discharge  of  his  dem, 
and  that  order  is  shewn  to  the  debtor,  it  binds  faim ;  on  the  other  band,  this  doctrine 
has  been  brought  into  doubt  by  some  decisions  in  tlie  Courts  of  law,  who  rcf^re  that 
the  party  receiving  the  order  should,  in  some  wa^,  enter  into  a  contract.  That  has 
been  the  oouree  of  their  decisions ;  but  it  is  oertamly  not  the  docbine  oi  this  Court." 
Again,  in  Bum  v.  ComUho  (4  Myl.  &  Or.  p.  702 ;  and  S.  C.  7  Simons,  109),  Lord 
Cottenham  observes :  **  In  equity,  an  order  given  by  a  debt<v  to  his  creditor  upon  a 
third  person  having  funds  of  the  debtor,  to  pay  the  creditor  out  of  such  funds,  is  a 
binding,  equitable  assignment  of  so  much  of  the  fund."  Therefore,  in  this  case,  from 
the  date  oi  the  order,  both  the  debt  and  credit  became  joint,  and  subject  to  be  set  off 
one  against  the  other.  The  bankers,  having  assets  of  Thomas  Watts,  were  bound  to 
obey  bis  direction,  either  to  pay  or  transfer ;  and  this  legal  and  equitable  obligation 
was  not  defeated  by  the  mere  notice  of  the  bankers,  that  they  had  suspended  pay- 
ment. They  expected  to  be  able  to  resume  their  payments ;  and  the  assignees, 
standing  in  the  position  oi  the  bankers,  are  bound  by  ul  the  equity  affecting  them. 

It  appears  awo,  that,  as  regards  other  customers,  the  practice  of  the  bankers  was 
to  reoeive  their  own  notes  in  pavment  of  debts  owinjg  to  them ;  and  this  tiiey  did  to 
an  extent  of  £72,326,  besides  which,  they,  in  severd  instances,  carried  over  sums  from 
joint  and  several  accounts  in  the  very  mode  which  is  now  resisted.  It  would  be  most 
unfair  to  the  Plaindffs  to  exclude  them  from  the  benefit  of  that  mode  of  dealing. 

[Thz  Mastir  of  the  Bolia.  What  was  done  in  other  instances  does  not  affect 
the  rights  of  the  parties  [000]  in  the  present  case.  The  other  transactions  may  have 
been  wrong  and  liable  to  be  set  aside.] 

The  bankers  might  have  refused  to  honour  the  separate  cheque,  while  a  balance 
was  due  to  them  on  the  joint  account,  for  there  was  a  sort  of  mutual  credit :  Hcmkey 
V.  Smith  (3  Term  Rep.  507,  n.).  If  so,  conversely,  the  joint  customers  had  a  right 
of  set  off. 

Mr.  Boupell  and  Mr.  Sidney  Smith,  for  the  Defendants,  the  assignees.  The 
Haintiffs  must  shew  some  equity  to  entitle  tiiem  to  the  active  interference  of  tiiis 
Court,  for,  otherwise,  they  must  be  left  to  thdr  legal  rights.  Now  the  principle  of 
equity  is  equality,  in  order  that  all  the  creditors  of  the  bankers  may  receive  payment 
pari  pasgu.  This  principle  is  constancy  acted  on  in  the  case  of  equitaUe,  as  distin- 
goisbed  from  legal,  assets. 

At  law  a  separate  debt  cannot  be  set  off  a^inst  a  joint  debt ;  neither  can  it  in 
equity  or  in  bankruptcy:  Ex  parte  ChrigHeClO  Yes.  105),  AtUUe  v.  Knight  {2  Mer.  117). 

The  assignment  was  voluntary  and  ineffeetual,  and  made  for  tfce  express  purpose 

E.  m.— 30  ' 
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of  altering  the  existiog  rigfate,  and  obtaining  an  undue  advantage  over  the  other 
oreditors,  after  the  bankers  had  stopped  payment.  The  notice  (A  suepeoaion  of  pay- 
ments paralysed  the  power  to  traoc^er  as  well  as  the  power  to  pay,  and  the  oastmaen 
had  no  power  to  alter  the  existing  rights.  Whatever  might  have  been  done  in  the 
case  of  other  parties  does  not  affiact  the  question  in  1^  soit :  the  Dduidante  represent 
not  the  bankrupts  only,  but  the  interests  of  the  whole  body  (rf  mdittna. 

[661]  The  bankers  couM  not  have  refused  to  pay  a  aepmteoheqae,  on  th«gionnd 
of  tnere  being  an  existing  joint  debt   They  had  no  poww  to  blaid  two  accoimti  . 
t<^thw,  which  they  had  contracted  to  keep  aeparate. 

Jones  V.  Mossop  (3  Hare,  668)  was  also  mtedC 

Mr.  Glasse,  in  reply. 

Thb  Mastbb  of  thb  Bolls  [Lord  Lansdalel.  This  is  a  very  hard  case  npon  the 
Plaintiffs.  Everything  that  possibly  coula  be  aone  has  been  done  by  tii^  oocmsel; 
but  I  confess  I  cannot  see  my  way  to  the  relief  which  is  asked  faera 

There  can  be  uo  doubt  whatever  as  to  the  nature  of  the  conteact  suhaisting  between 
a  banker  and  his  customer.  In  common  parlance,  you  talk  of  having  so  much  money 
in  the  hands  of  your  banker,  as  if  it  were  a  deposit  you  could  reswt  to  and  obtain 
whenever  you  pleased.  No  doubt  you  miriit^  if  yon  please,  lock  money  up  in  a  box 
and  deposit  it  with  a  banker  for  security ;  but  that  is  not  the  ordinary  case.  Id  the 
ordinary  rdataon  between  banker  and  customer,  lAe  MUttnoer  is  a  mere  oomman 
creditor  of  tiie  banker.  A  debt  is  owing  to  the  customer,  wbidi  he  may  at  any  tarns 
call  on  the  banker  to  pay,  and  whieh  it  is  the  duty  of  the  banker  to  pay  upon  his  order 
or  eheo[ue.  The  customer  may  order  it  to  be  paid  himself  or  anybody  cIm,  or  he  may 
order  it  to  be  carried  over  or  transferred  from  his  own  account  to  the  account  of  any 
other  person  as  he  pleases.  He  may  do  so  by  a  written  instrument ;  and  I  know  [608] 
nothing  to  prevent  his  doing  so  by  a  verbal  direction,  except  this : — that  the  bank  may 
require  some  written  evidence  of  this  order  to  transfer :  and  I  believe  there  is  no 
necessity  for  giving  a  written  instrument,  except  for  the  purpose  <rf  evidenoe.  So  Ut 
all  is  perfectly  easy,  and  has  been  so  understood  for  years :  and  notwithstwdtng^  in 
common  parluice,  there  is  a  notifm,  when  speaking  of  these  matters,  that  you  have  so 
inuch  money  in  ^e  bankers  which  you  may  resort  to  at  any  time :  still  such  a  notiui 
never  enters  the  mind  of  a  lawyer  as  a  reality.   {Siau  v.  Bond,  B  Bam.  &  Ad.  p.  392.) 

What  happened  in  t^is  easel  It  appears  that  these  bankm  had  two  aepaiata 
aoconuts— one  with  the  firm  ci  Thomas  and  Williun  Watts,  and  the  other  witii 
Thomas  Watts  alone.  Upon  the  aocount  between  the  bankers  and  Thomas  and 
Williun  Watts,  there  was  a  balance  of  £338  due  to  the  bankers,  and  upon  Thomsi 
Watts's  account  with  the  bank  there  was  a  balance  due  to  him  from  the  bank  of  £478. 
By  . agreement,  at  that  time,  between  Thomas  and  the  bank,  the  balance  due  on  the 
one  account  might  have  been  transferred  to  the  other  without  any  difficulty.  Thomsi 
might  have  drawn  a  cheque  for  so  much  as  he  desired  to  be  transferred  to  the  account 
of  Thomas  and  William,  and  then  there  would  have  been  no  difficulty  whatever  about 
it.  What  happened  1  On  the  22d  of  April  1843  tiie  l»uikerB  stopped  payment  Tbij 
admitted  to  tneir  customers  that  Aey  were  imable  to  make  payments,  and  t^ey  wem 
und^  the  painful  necessity  of  making  the  annoonoement  thiub  they  could  not  answer 
any  cheques,  and  that  if  a  cheque  were  drawn  upon  diem,  tl^  could  not  pay  it 
Nevertheless,  their  droumstanoes  were  such,  that  tiiey  not  only  entertained  [SSSJ 
hopes  that  their  difficulties  were  not  so  great  as  to  render  it  impossiUe  for  them  to 
carry  on  their  business  in  future,  but  they  held  out  hopes  to  such  of  their  custtmien 
as  chose  to  attend  a  meeting  held  on  the  3d  of  May,  that  tJiey  would  be  able,  after 
struggling  a  little  with  their  difficulties,  to  surmount  them,  and  to  go  on  with  their 
business  a^n.  It  is  possible,  that  the  customers  generally  believed  that  representa- 
tion ;  for  it  seems  to  have  induced  their  forbearance ;  and  it  may  be,  that  Thomas,  if 
he  were  present  or  had  notice  of  what  had  passed,  might  thereby  have  been  prevented 
from  bringing  an  action  to  recover  bis  £478 ;  and,  no  doubt,  the  bank  might  have 
brought  an  action  to  recover  the  £333  due  to  them  trom  Thomas  ajid  Williun  Watts. 
But  nothing  of  that  kind  was  done ;  nor  does  it  appear  that  Thonuu  took  anv  stepi 
in  the  matter  till  the  26th  of  May,  mora  thui  a  monA  after  the  atoppure :  thai  he 
appears  to  have  ezeouted  an  instrument,  the  nature  of  whieh  I  will  not  maouas  at  all, 
benuue  my  opinitm  is,  Uiofe  a  cheque  or  piece  of  paper  desiring  the  hank  to  tcaoafer  the 
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balaooe  due  upon  the  aooonnt  from  one  penra  to  another,  would,  probably,  in  ordinary 
einninutuioes,  pan  it,  The  queation  ia,  wh^hw  an  order  to  pay  wae  given  to  the  bank, 
under  such  oiroumatanoee,  in  snoh  a  manner,  and  with  sooh  a  state  oi  bidanoe  between 
these  parties,  that,  if  special  oircumstancea  had  not  taken  pbue,  the  bankers  most 
dither  have  obeyed  that  order  or  have  been  liable  to  an  action  for  disobedience  7  The 
particolar  form  is  not  material ;  but  the  time  at  which  the  transaction  took  place  is 
most  material    At  the  time  when  these  gentlemen  knew  that  they  could  not  obtain 

Sajrment  of  that  cheque,  that  the  money  was  not  forthcoming  for  that  purpose,  thev 
esire  to  have  the  full  benefit  of  the  cheque.  The  cheque  was  drawn  upon  Thomases 
account,  upon  which  a  balance  was  due  from  the  bank ;  and  [66^  t^ey  OAiiFe  to  have 
that  b^nce  delivered  to  Uiem  and  transferred  to  the  account  upon  which  a  balance 
was  due  from  Thomas  and  his  partner  to  the  bank.  The  consequence  would  have 
been,  that  the  balance  due  from  Thomas  and  his  partner  could  not  be  recovered ;  and 
if  there  bad  been  a  bankruptcy  or  insolvency,  requiring  a  division  amongst  the  hmA 
fiie  oreditora,  that  balance  xA  £338  could  nevw,  under  the  rarounutanoen^  have  been 
recovered. 

They  were  probably  Micouraged  in  this,  from  the  knowledge  that  othu-  persons  in 
like  drcumstances,  who  had  applied  at  an  earlier  period,  hadliad  this  done  for  them, 
And  had  obtained  a  preference.  It  has  been  stated,  I  have  no  doubt  correctly,  that 
[ureferences  were  given  to  parties  to  which  they  were  not  entitled,  and  which  the  law 
would  consider  fraudulent  preferences,  and  would  not  give  e£feot  to.  They  were  prefer- 
ences, which,  if  effect  were  given  to  them,  would  entitle  the  parties  possessing  them 
to  full  payment,  or,  at  any  rate,  would  put  them  in  a  better  situation  than  the  other 
creditors,  who  would  be  obliged  to  partake  of  a  dividend,  which  would  be  diminished 
by  the  very  effect  of  those  amuigementa.  I  certainly  do  not  think  that  such  a 
transactaon  could  be  maintained. 

It  is  true  the  buikera  held  out  hopes  that  all  would  be  paid,  and  that  the  business 
would  go  on  again.  This  generally  takes  place  upon  every  stoppage,  whether  there 
be  grounds  for  it  or  not.  Parties  always  hold  out  such  hopes  toe  moment  they  find 
themselves  in  difficulties.  It  is  very  probable  that  persons,  at  first,  flatter  themselves 
with  the  belief  that  a  little  perseverance  and  strun;Iing  will  enable  them  to  extricate 
themselves  from  their  difficulties,  and  to  proceea  again  [656]  with  their  business. 
One  mode  of  effecting  it  is  to  obtain  forbeannce  on  tbe  part  of  the  creditors,  and  the 
way  to  obtain  that  forbearance  is  to  hold  out  hopes  of  full  payment.  It  may  be 
observed  that  this  attempt  was  made  on  the  2fith  May ;  the  act  of  bankmptcy  was 
oommitted  on  the  30th ;  and  on  the  31st  a  fiat  in  bankruptcy  was  issaed. 

It  has  been  argued  Ukat  bankers  have  a  species  of  lien.  But  Mr.  Glasse,  who  has 
pot  forwuxl  all  the  UKuments  that  ooukt  possibly  be  put  forward  on  this  occasion, 
admits  tiiat  he  ean  fiiw  no  authority  for  that.  I  do  not  think  there  ia  any,  w  that 
it  is  likdy  there  avw*  will  be.  It  is  of  the  nature  and  essence  of  transactions  between 
hanker  rad  customer,  that  a  cnstomer,  having  a  balance  in  the  huids  of  his  banker, 
flhonld  have  full  power  over  it,  and  be  able  to  command  payment  at  sight  If,  where 
tiiere  is  an  account  between  a  firm  and  the  bank,  and  another  account  with  one 
particular  member  of  the  firm,  it  be  once  held,  that  the  bank  has  a  lien  upon  the 
balance  due  upon  the  separate  account  of  the  individual  parteer  for  a  balance  due  to 
the  bank  from  the  firm,  there  would  be  an  end  to  some  transactions,  which  it  is  moat 
important  to  commerce  should  be  continued.  I  cannot  hold  that  the  bank  would 
have  such  a  right  of  disposition  or  lien,  as  would  prevent  a  customer  from  dealing 
with  the  bank  with  that  confidence,  which  is  so  important  to  the  trade  and  commerce 
of  this  country. 

This  bill,  i  think,  must  fiul ;  and  I  extremely  r^ret  the  situation  in  which  the 
Plaintdfih  are  placed.  I  am  vwy  far  from  imputing  to  them  the  least  intention  of 
taking  any  unmir  advantage  of  anybody ;  and,  althourii  the^  cannot  suooeed  in  this 
suit^  they  will  go  out  of  £666]  Court  wiUiout  the  sli^test  miputation  on  them  for 
what  they  have  done. 

I  think  tbe  lull  most  be  dismissed,  and  that  the  costs  must  follow  the  result 
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[66$]  Armitstkad  e.  Dubhak.  Abv.  16, 17,  1848. 

An  order  for  ao  in  juoctioo  to  restrain  commianOQen  under  a  local  Drsinage  Act  fron 
signing  their  final  award,  and  from  proceeding  to  enforce  payment  of  ratee>  althon^ 
the  Act  gave  jurisdiction  to  the  Quarter  Seamona,  affirmed  on  appeal ;  but  the  Lord 
Chancellor  attached  to  it  the  condition  of  bringing  the  money  into  Court 

Where  a  bill  is  filed  by  some  "  on  behalf,"  &&,  an  injunction  which  restnuns  {no- 
oeedings  against  persons  not  named  parties  to  the  reecnd  it  im^fular,  per  The  Laid 
Chancellor. 

The  Plaintiffa  amended  their  bill  (see  11  Bear.  432),  and  now  moved  for  an 
injunction,  to  restrain  the  commiaaioners  "  from  taking  any  proceeding  either  by 
diatreaa  or  otherwiae,  for  enforcing  or  recovering  payment  of  any  <»  the  rates 
mentioned  in  the  notice  of  tiie  lltii  SeptaDaberl847 ;  and  from  ezacoting  (ht  si|^uiig 
their  final  award. 

Mr.  Turner  and  Mr.  Hetherin^on,  in  support  of  the  motion,  relied,  firsts  oo  the 
alleged  irregular  appointmuit  of  Simpson ;  secondly,  on  the  alleged  orerehaii^  m 
the  accounts ;  thircuy,  on  the  fact  of  the  commissioners  having,  for  a  l<Hig  series  of 
years,  instead  of  raising  the  necessary  monies  by  rates,  raised  them  by  mortgages, 
which,  th^  argued,  was  very  unfair  to  the  clergy  and  persona  having  limited  interests 
in  their  property ;  and,  fourthly,  on  the  all^g^  excess  in  amount  in  the  propossd 
award. 

Thev  argued  that  this  Court  bad  jurisdiction  to  interfere,  it  not  having  been 
expressly  taken  away  by  the  [667]  Act.  Th*  AUomey-General  v.  The  CorymvUom  of 
Dublin  (1  Bligh  (N.  R.),  312),  The  Attonuv-OenenU  v.  The  Corporatum  of  iMerpodi 
(1  Myl.  &  Cr.  171),  The  Attomey-QmenA  v.  Atpmda  (2  MyL  &  Cr.  613) ;  and  that  the 
execution  of  tiie  final  award  ouj^t  to  be  suspended  until  the  matters  had  hean 
cleared  up. 

Mr.  Walpole,  Mr.  Tennant^  and  Mr.  Denison,  amM,  contested  tiie  several 
points  of  objection  upon  the  Act  and  affidavits. 

Thev  argued  that  the  Plaintifib  were  not  justified  in  coming  here,  unless  they 
could  shew  that  they  were  unable  to  avail  themselves  of  the  benefit  of  the  special 
tribunal  appointed  by  the  Act  to  adjudicate  on  these  matters,  Keniaoh  v.  Spamm 
(19  Yes.  449),  Draonf  v.  Barnea  (3  Boss.  94^  The  BatmOey  (kauA  Compaaif  v.  ZWt 
(7  Beavan,  19). 

[The  Master  of  the  Bolls.  So  far  as  regards  the  jurisdiction  of  the  Court  to 
entertain  the  subject  of  this  suit,  I  consider  that  that  ha^  been  decided.  But  how 
tar  the  peculiar  powers  which  may  be  in  these  Justices  may  have  an  effect  upon  the 
discretion  of  the  Court,  in  inducing  it  to  abstain  from  exercising  the  power  of  mMng 
an  interlocutory  order,  is  a  question  quite  open.] 

That  as  eleven-twelfths  oi  the  purticipants  had  already  paid  their  rates,  amounting 
to  ^13,721  ont  of  £18,279,  the  Fhiintiflb  ought  not  to  have  the  benefit  of  an 
injunction,  except  on  the  terms  of  paying  their  assessments  into  Court 

J 668]  Mr.  iSimer,  in  reply,  swd  that  the  remedy  before  the  Quarter  Sessions  was 
equate ;  for,  upon  a  certiorari  to  the  Queen's  Bench,  that  Court  would  only  enter 
into  questions  of  irregularity,  which  might  appear  on  the       of  the  rate. 

The  Master  of  the  Bolls  [Lord  Langdalel  The  jurisdiction  which  this  Court 
is  now  called  upon  to  exercise  is  very  often  attended  with  great  difficulty,  but  it  is  now 
established  beyond  alt  question,  not  only  by  the  cases  of  The  Attorney-General  v.  l%f 
Cotporaium  of  i^uWn  (1  Bligh  (N.  B.),  312),  and  The  AUomey-GmeraX  v.  AmifoU 
(2  Mrl.  &  Cr.  613),  but  by  many  other  subsequent  cases  of  the  like  kind.  It  haa 
now  become  the  constant  practice  of  titis  Court  to  interfere,  if  the  ciroumstsooes 
render  it  proper. 

Hie  bill  in  this  case  is  filed,  we  nuy  say  generally,  for  accounts  of  the  expSDsea 
incurred  in  executing  the  works  of  draina^  to  a  very  large  extent,  under  tiie 
authority  of  an  Act  of  Parliament  passed  m  the  year  1813.  The  case  bas  beeo 
brought  forward  under  a  state  of  circumstances  which  is  certunly  very  unsatisfactoiy ; 
but  it  is  upon  this  state  of  &ct8  that  the  parties  themselves  have  thought  fit  to  have 
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it  eonridered.  It  is  now  ezpready  stated  bj  the  Defendants^  ^t  the^  intend  to 
execute  this  award,  and  to  proceed  to  enforce  payment  against  those  partaoipants  who 
have  declined  to  pay,  unless  they  are  enjoined  from  doing  so.  The  questioii,  ther^ore, 
is  whether  the  circumstances  now  disclosed  to  me  (being  by  no  means  all  the  circuoi- 
atances  of  the  case)  are  such  as  ought,  at  this  time,  to  induce  me  to  say,  that  the 
Defendants  must  not  proceed  until  Uie  questions  in  this  case  have  been  considered 
on  a  better  state  of  nets,  and  in  a  more  formal  manner  tiian  they  can  be  on  the 
present  occasion. 

[669]  There  are  several  subjects  of  complaint  One  relates  to  the  whole 
expenses.  It  is  ssid,  that  these  commissioners  have  proceeded  to  determine,  what 
they  call  the  whole  expenses,  without  having  due  r^;ara  to  the  prorisions  of  the  Act 
of  Parliament;  and  I  have  had  those  alausas  ctf  the  Act  of  Parliament  which  appear 
to  relate  to  tiut  sabjeet^  read  and  commented  npon  at  great  length.  The  result  is, 
that  in  the  present  state  of  the  evidenoe  bdbre  me,  I  am  not  aatiflBed  that  they  have 
proceeded  to  ascertain  the  whole  of  the  expenses  of  these  works,  in  a  manner  which 
is  justified  by  the  Act  of  Parliament 

I  do  not  sufficiently  understand  the  statement  made  by  the  Defendants,  as  to  the 
mode  in  which  they  are  proceeding.  It  is  their  intention  to  make  compensation,  by 
some  means,  to  those  persons  who  have  hitherto  been  charged  in  excess ;  but  they 
have  not  succeeded  in  shewing  me  that  the  course  of  proceeding  which  they  are 
adopting  is  in  accordance  with  the  Act  of  Parliament  Well,  then,  the  Court  having 
to  consider  at  the  hearing  what  is  the  whole  amount  of  the  expenses,  and  ^is  bung 
one  of  the  items,  there  is  reason  for  pausing  before  we  allow  the  final  proceeding  to 
takeplace. 

Tne  next  point  is  this :  It  being  ordered  by  tiie  Act  of  Parliament  to  raise 
monies  by  assessing  and  levying  rates,  the  commissioners  have,  for  a  long  series  of 
years,  been  in  the  habit  of  providing  for  the  expenses  of  ^e  works,  by  Dorrowing 
money  upon  mortgage,  in  a  way  which  does  not  appear  to  be  in  accordance  with  the 
directions  given  in  the  Act  of  Parliament.  We  see  too  often,  in  cases  of  this  kind, 
that  where  a  commission  or  a  trust  is  goine  on  for  a  great  number  of  years,  the 
trustees  or  commissioners  are  very  apt  indeed  to  fall  into  a  way  of  transacting  [6601 
business  in  such  a  manner  as  to  occasion  the  least  pressure  or  trouble,  and  to  avoid 
raising  an  opjposition  at  the  time;  and  meaning  perfectly  honestly,  conduct  the 
matter  in  such  a  mode  as  to  enable  them  to  go  on  with  the  business  smoothly. 
They  say  here  that  it  was  less  troublesome  and  less  inconvenient — nay,  less  expensive 
— to  provide  the  monies  for  which  they  had  occasion  by  borrowing  at  interest,  than 
to  proceed  to  levy  them  bv  rates  at  the  time.  Without  meaning  to  say  that  any 
money  was  borrowed,  which  it  might  not  have  been  necessary  to  borrow  for  scane 
particnlar  and  uneent  occasion,  still  I  tiiink  Uie  droumstanoe  requires  to  be 
explained  and  justified. 

The  powers  express  and  to  be  inferred  in  the  Act  of  Parliament^  mi^ht  very 
possibly  extend  to  raising  money  by  mortgage  for  the  very  large  expenses  m  works 
of  drainage.  The  country  might  become  inundated :  there  might  be  a  sudden 
accident  for  which  you  must  immediately  provide ;  and  if  you  were  to  wait  until  the 
whole  process  of  levying  the  rate,  and  getting  the  money  in  that  way  had  been  gone 
tJiTOUgh,  instead  of  borrowing  money  at  once,  I  am  afraid  that,  in  many  instances, 
the  purposes  of  the  Act  of  Parliament  might  be  thwarted.  I  am  not,  therefore, 
disposed  to  say,  that  it  might  not  be  necessary  to  do  that  which  has  been  done ;  but» 
CQUsidering,  that  for  a  long  series  of  years,  the  whole  expenses  of  the  works  have 
been  defrayed  by  monies  borrowed  on  mortoage  without  levying  any  rate,  which 
course  the  Commissioners  were  authcHrised  uufreqnired  to  adopt,  it  does  appear  to  me 
to  require  us  to  pause,  before  we  ean  conclude,  that  the  whole  amount  of  expenses 
incurred  before  the  settlement  of  the  final  award  has  been  determined  in  a  sadsniotory 
manner. 

[661]  With  r^axd  to  the  other  ohaigss,  they  may  admit  of  a  satisfactory 

explanation. 

For  these  reasons,  I  think  I  ought  to  grant  an  injunction  until  answer  or  further 
order.  If,  when  the  answer  comes  in,  there  should  be  a  difference  in  the  stote  of 
faet%  and  aa  answer  to  some  portions  of  the  chwgaa,  which  are  now  unanswered, 
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except  in  the  most  geDeni  twins,  it  may  he  quite  expedient  for  these  Defoiduts 
then  to  more  to  dissolre  the  injunction.  I  do  not  found  this  order  upoD  the  eiream- 
stance  of  the  CkHomissioner  not  having  been  duly  app<»nted ;  I  ao  not  mean  to 
prejudice  that  quesfeioD  at  all. 

Under  the  circumstances  of  this  case,  I  Uiink  I  ought  not  to  call  npra  Aew 
parties  to  pay  the  money  alleged  to  be  due  from  them  into  Court. 

Note. — Upon  appeal,  Lord  Gottenham  continued  the  injuDotion,  but  on  the  terms 
of  paying  the  money  into  Court.  He  thought,  notwithstanding  the  Flainti%  sued  on 
behau,  &o.,  that  the  injunction  was  informal  in  protecting  all  absent  parties  from 
paying.    (See  Lund  v.  Bkmskardj  4  Hare,  p.  31.) 

UKimately,  it  was  arranged  that  the  injunction  should  be  in  favour  oS  all 
(present  or  absent)  who  should  pay  their  respective  assessments  into  Court,  and  a 
special  order  was  made  protecting  them  severally.  This  may  be  found  useful  as  a 
precedent.  MS. 

[5G2]  Brown  «.  Brown.  Brown  «.  B&siow.  Jnfy  IS,  19, 1849. 

A  suit  was  instituted  in  tile  name  of  two  infants  tlieir  next  friend.  One  came  of 
age,  and,  sometime  afterwards,  the  next  hiend  obtained  an  order  for  ehaogicg  Uie 
solicitcffs  of  the  FhuntiffiB.   It  was  disohuged  witii  costs. 

In  1838  a  bill  was  filed  by  Henry,  Martha,  and  Henrietta  Brown,  infants, 

their  next  friend. 

Mr.  Bird  acted  as  their  next  friend  in  the  suit,  and  Messrs.  Collins  &  » 
the  solioitOTS.   A  decree  was  made  and  other  proceedings  taken. 

In  1844  Henry  died,  and  his  daughter,  stiU  an  infant,  filed  a  supplemental  bill  hy 
Bird  as  her  next  mend.  Martha  attained  twenty-one  in  July  1846,  and  adopted  die 
suit. 

In  March  1849  Collins  &  Bigley  dissolved  partnership,  whweupon  Bird  beosms 
desirous  of  appointing  Kigley  solicitor,  but,  bang  apprehensive  that  the  disputes 
between  Gollms  and  Bieley  would  prejudice  the  Plaintidb'  interests,  he  apponted 
Messrs.  Stafford  as  solicitors  in  the  suit,  and,  on  the  23d  May  1849,  he  obtained  ao 
order  of  course  for  chan«ng  solicitors  in  both  suits,  and  appointing  Messrs.  Stafibrd 
solicitors  for  the  Plaintiffs,  in  lieu  of  Messrs.  Collins  &  Rigley. 

It  was  now  moved,  on  behalf  of  Martha  and  Henrietta,  that  this  order  might  be 
discharged.  It  remained  uncertain,  on  the  affidavits,  whether  Henrietta  had  attained 
twenty-one.  The  affidavit  stating  that  she  attained  twenty-one  "  on  or  about  Januaiy 
1849,  and  the  Master's  report  finding  that,  in  January  1849,  she  was  seventeen  or 
thereabouts. 

[663]  Mr.  Turner  and  Mr.  Budall,  in  support  of  the  motion,  argued  tiiat  the  two 
surviving  Plaintiffs,  having  attained  twenty-one,  the  next  friend  had  no  ri§^t  to 
interfere  in  the  appointment  of  their  solicitor,  and  further,  tiiat  the  proceeding  was 
equally  irregular  if  one  only  had  attained  twenty-one. 

Mr.  Boupell  and  Mr.  Southgate,  eorUrit.  The  dissolution  of  tiie  partnership 
discharged  the  retainer:  Griffilhs  v.  Gnffitha  (2  Hare,  687).  It  was,  therefon, 
necessary,  for  the  interests  of  the  Plaintiffs,  that  a  new  solicitor  should  be  appointed. 
The  proceeding  was  bond  fde,  and  without  knowledge  that  one  had  attained  twenty- 
one  ;  and  as  to  the  other,  it  did  not  appear  that  she  was  now  adult.  The  order  mi 
reguli^  to  some  extent,  and,  if  discharged,  it  ought  to  be  without  costs. 

The  Mastkr  of  the  Bolls  [Lord  Langdalel  I  have  no  doubt  that  Messrs. 
Stafford  acted  bond  Jide  >*  and  I  have  no  reason  to  think  that  Bird  acted  intentionidly 
wrong.  But  can  anything  be  more  clear  1  A  suit  was  instituted  by  infanta:  Bird 
was  their  next  friend  Can  it  be  supposed  that  a  next  friend  has  any  estate,  ri^t,  or 
interest^  in  tiie  subject  of  tiie  suit  ?  He  undertakes  a  great  renioDsibility :  he  is  not 
only  liable  for  the  oosts  of  suit,  but  for  the  proper  conduct  of  it.  I  am  sometimM 
surprised  tiiat  persons  are  found  willing  to  undertake  the  peril  of  being  next  friend; 
but  persons  are  found  willing  to  take  upon  themselves  that  office^  and  to  perforo  the 
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duties  honestly.  During  the  progress  of  the  suit,  one  of  the  infante  dies :  the  second 
attained  twenty-one,  and  there  is  reason  to  think  that  the  third  has  also  attained 
twenty-cme ;  but  upon  this  the  evidence  must  be  treated  as  doubtinl. 

[664}  Circumstances  arose  between  the  solicitors  <rf  tiie  next  friend,  daring  the 
proaecution  of  the  suit^  which  may  have  made  it  desirable  to  ohanse  the  solicitors ; 
but  what  is  donel  There  being  one,  if  not  two  adult  Plaintifis^  the  office  of  next 
friend  had  terminated  as  to  one,  if  not  both.  The  suit  had  been  proeeoated  four 
years  after  the  one  attuned  twenty-one :  nevertheless  the  next  frimid,  for  reasons 
vhidi  may  poseibly  have  been  good,  thinb  fit  to  obtain  an  order  of  oonrse  to 
discharge  the  old  solidtor^  and  to  amMint  a  new  one.  The  c<Hueqaeooe  of  whioh 
is,  that  the  adult  Plaintiff  has  a  new  s^udtor  imposed  on  her  wi^out  her  knowledge 
or  consent. 

I  am  desired  to  say  that  no  costs  ought  to  be  given.  The  costs  arise  from  this : 
the  next  friend,  who  ought  to  have  known  the  ages  of  the  Plaintiffs,  and  to  be  aware 
of  the  proceedings,  did  not  make  himself  properly  acquainted  with  the  oiroumstaaoes, 
and,  improperly  assuming  to  be  next  friend  of  infuite,  gets  this  order. 

It  is  very  possible  that  he  did  not  know  anything  aiout  the  matter ;  bat  he  mght 
to  have  known  it^  and  the  knowledge  of  it  oumt  to  oe  imputed  to  him. 

I  am  (rf  o|nniffli  that  the  order  is  entirely  wnmj^  and  must  be  disobarged  with 
eoeta,  to  be  pud  by  the  next  friend. 

Mr.  BoupelL   Must  it  be  discharged  as  to  the  twot 

Thi  Hastib  of  thk  Rolls.   I  must  diaoharge  it  altogetho*. 


[666]   HoBSLET  V.  Fawcett.   May  31,  1847 ;  March  21,  1849. 
[S.  C.  16  L.  J.  Ch.  457.] 

Suit  by  surviving  trustee  to  recover  back  trust  funds  wrongfully  misappropriated  by 
the  Defendants.    Held,  that  the  eestuis  que  trud  were  not  neoesaary  parties. 

The  Plaintiff  in  a  supiJemental  Inll,  set  out,  at  considerable  length,  the  statements  of 
tiie  original  tnlL  Held,  that  he  ought  to  pay  the  costs  of  any  unnecessary  state- 
umitB  to  be  determined  by  the  Master. 

In  17^  a  benefit  society,  called  the  "Helpmates  Society"  was  established,  for 
securing  annuities  to  aged  persons,  and  which  was  duly  enrolled  under  the 

33  G.  3,  c.  54. 

After  some  years'  experience,  it  was  discovered  that  the  plan  of  the  said  society 
was  inadequate  for  its  objects,  and  that  the  rates  of  subscription  were  insufficient  to 
provide  a  fund  for  payment  of  the  proposed  annuities.  Under  these  circumstances,  a 
suit  was  instituted  m  1820  for  the  purpose  of  dissolving  the  society,  and  dividing  the 
funds.  Before,  however,  the  objects  of  the  suit  hiM  been  accomplished,  it  was 
determined  to  dissolve  the  society  by  means  <rf  tiie  provisions  of  the  Act.  (33  Geo. 
3,  c.  S4,  a  12.)  Accordingly,  a  deed  of  arrangement,  dated  the  6tii  of  October  1823, 
was  made  between  the  annuitants  of  the  society  <tf  the  first  part,  the  next  of  kin  and 
personal  representatives  of  the  deceased  annuitants  of  the  second  part,  the  aubecribers 
to  the  society  of  ^e  tiiird  part,  and  die  Plaintiff,  lUohard  Homey,  and  six  other 
persons  (since  deceased),  of  the  fourth  part^  whereby  all  the  funds  of  the  said  society 
were  vested  in  the  Plaintiff  and  the  other  parties  thereto  of  the  fourth  part,  upon 
teust,  after  payment  of  costs,  to  divide  the  funds,  as  far  as  the  same  should  extend, 
between  the  parties  thereto  of  the  first,  second,  and  third  parts  respectively. 

[666]  Upon  the  execution  of  this  deed,  it  was  arranged,  that  all  monies  reoeired 
by  the  trustees  should,  for  safe  custody,  be  deposited  in  the  hands  of  a  banker. 

Accordingly,  another  indenture,  dated  the  22d  of  July  1825,  was  made  between 
Richard  Horsley  uid  the  other  trustees  of  the  deed  of  the  6th  of  October  1823  of  the 
first  part,  John  Dixon,  banker,  of  the  second  part,  Uie  DefendajQts,  Fawcett  and 
Williams,  <A  the  tiiird  part»  and  James  Sunuel  Dane,  an  aocoantant,  of  the  fourth 
par^  whereby  it  was  arranged,  that  all  the  money  received  by  the  trustees  should, 
when  reoeiTea,  be  paid  into  the  hands  of  Messrs.  Dixon,  the  fauikere;  that  Dane^  the 
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ioeounUn^  should  make  a  report  of  the  perB<m8  entitled  to  receive  say  portkm  of  the 
funda ;  and  that  Dixon  &  Co.  should  pay  all  cheques  to  euch  persoDa,  which  were  to 
be  drawn  by  Fawcett  and  Williams,  and  countersigned  by  Ernst  and  Beeve  (two  of 
the  pfuliea  thereto  of  the  first  put).  The  deed  ccQtainea  a  corenanti^  on  the  part  of 
Fawoett  and  Williams,  with  Horsley  and  the  other  trustees  of  the  deed  of  October 
1823,  not  to  draw  or  sign  any  cheque  payable  to  &oy  person,  other  than  the  persons 
to  be  reported  by  Dane  as  entitled  to  a  share  of  the  funds  of  the  society,  excepting 
cheques  for  costs. 

The  funds  which  were  in  Court,  amounting  to  X19,219,  were  ordered  to  be  paid 
out  to  Hordey,  and  the  other  trustees  of  the  deed  of  6th  October  1823;  ana,  by 
virtue  of  a  power  of  attorney  executed  by  the  tmatees,  the  monies  were  received  by 
Dixon  &  Co.,  and  placed  to  the  credit  of  an  account  entitled  "  The  Helpmates  Sonety 
AooooDt" 

Dane  made  his  report  apportioning  the  funds,  and  ^e  whole,  wit^  die  exception 
of  £100,  was  paid  out  to  [6ff7]  the  different  parties,  under  cheques  drawn  as  required 
by  the!  deed  of  1625.  The  £700  remained  for  some  time  unclaimed  in  the  bands  of 
the  bankers. 

However,  on  the  14th  of  October  1828,  Fawcett  and  Williams,  togetlier  with 
Ernst  and  Beeve,  drew  a  cheque  payable  to  Baxter,  a  stockbroker,  for  the  £700 
which,  on  the  15th  of  October  1828,  Baxter  invested  in  the  purchase  of  £809,  6s. 
consols,  in  the  joiot  names  of  Beeve,  Ernst,  Fawcett  and  WilUamS}  and,  by  invest- 
ment of  dividends,  the  sum  inoreased  to  £908,  9s.  6d. 

After  the  death  of  Keeve  and  Ernst,  and  on  the  18th  of  July  1845,  Fawcett  and 
Williams,  the  survivors,  sold  the  £908,  98.  6d.  stoek,  and  applied  the  pnceeds 
(£895,  lis.  Ud.)  to  t^r  own  use. 

This  bill  was  filed  on  the  2d  of  June  1846  by  Richard  Horsley,  the  sole  surviving 
trustee  of  the  indenture  of  the  6th  October  182S,  against  Fawcett,  Williams,  and  the 
representatives  of  Beeve,  Ernst  and  Dixon,  praying  for  an  account  of  all  the  funds 
received  by  Dixon  under  the  deed  of  July  1825,  and  that  Fawcett  and  Williams 
might  he  declared  liable  for  all  sums  paid  out  upon  cheques  improperly  drawn  and 
signed,  and  particularly  the  sum  of  £906,  98.  6d.  3  per  cents.,  and  all  sums  improperly 
poaseased,  and  that  they  might  make  good  the  same. 

Fawcett,  by  his  answer,  took  an  objection,  for  want  of  puties,  in  the  followiiu; 
form : — "  And  this  Defendant  says,  that  it  appears  by  the  Complainant's  amended  IhU 

complaint)  tiiat  all  the  members  of  tiie  **  Helpmates  Society,"  who  were  members 
at  the  date  uid  execution  of  the  said  indentures,  and  the  le^  personal  representatives 
of  such  of  tiiem  as  have  since  died,  are  interested  in  the  matters  in  questioo  in 
this  suit,  and  necessary  parties  thereto.  And  this  Defendant  is  advised  and  submit^ 
that  the  said  amended  bill  of  complaint  is  defective  for  want  of  parties  aforesaid.** 

May  31.  The  cause  was  now  brou^t  on  for  argument  as  to  the  want  of  partiei^ 
under  the  39th  Greneral  Order  of  August  1841.    (Ord.  Can.  175.) 

Mr.  Kinderstey  and  Mr.  Messiter,  for  the  Plaintiff,  argued,  that  as  this  was  a  IhQ 
by  a  trustee  to  obtain  from  Fawoett  and  Williams  the  restoration  of  a  trust  fund 
improperly  appropriated  by  them,  it  was  not  necessary  to  make  the  cetiuis  gw  inut 
parties;  Froneo  v.  Frameo  (3  Ves.  75),  May  v.  (1  You.  &  ColL  (C.  C),  235) ;  and 
that  it  would  be  quite  impossible  to  make  the  members,  who  were  very  numerous 
parties  to  a  suit,  and  impracticable  ever  to  brin^  such  a  suit  to  a  hearing.  That  the 
•nit  was  not  to  administer  the  fond :  t^at  it  did  not  toneh  the  deed  of  1823,  but 
merely  sought  to  get  hack  the  trust  fund. 

That  if  the  trustees  had  filed  a  bill  against  the  refffeaentatives  of  the  banken^ 
to  obtain  payment^  such  representatives  could  not  have  insieted  on  having  all  the 
members  and  their  representatives  parties  to  the  suit ;  and  that  this  was  a 
similar  case. 

Mr.  Teed  and  Mr.  Collins,  for  the  Defendant  Fawcett.  The  members  of  the 
society,  or  at  least  some  of  them,  are  necessary  parties.  The  bill  seeks  an  account  of 
all  the  funds  received  by  Dixon  and  of  all  the  cheques  drawn.  This  cannot  be  done 
in  the  absence  of  the  parties  interested.  In  Adams  v.  St.  Leper  (1  Ball  &  Bei^, 
p.  184),  the  Court  said :  "  It  is,  I  conceive,  well  established,  that  in  most  cases  [669] 
respecting  the  trust  property,  it  la  neeessary  to  have  the  eedui  que  tnitt  a  party  to  die 
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cause."  In  Dorngtat  t.  HonjfcU  (2  Sim.  &  Skuorfc,  184),  a  dfimanw  was  allowed  to  a 
bill  for  the  speinfio  perfonnance  of  an  agreement  tor  a  lease  entered  into  by  the 
truateM  of  a  nameroiu  company  for  the  om  of  the  otnapany,  because  none  of  the 
mflmbeTB  of  the  company  were  parties  to  the  bilL  They  also  cited  Evbm$  v.  /acbon 
(8  Simons,  217). 

The  Master  of  thb  Rolls  [Lord  Laugdale].  If  the  object  of  this  bill  were  to 
recover  the  fund,  with  a  view  to  its  administration  by  the  Court,  the  parties 
banefioially  interested  must  be  represented.  But  it  merely  seeks  to  recover  the  trust 
monies,  so  as  to  enable  the  trustee  hereafter  to  distribute  them  conformably  with  the 
tauats  declared.  It  is,  therefore,  unnecessary  to  bring  before  the  Court  the  parties 
beneficially  interested. 

The  prayer  of  this  bill  may,  however,  be  improved  hy  amendment.  (See 
Riekardson  v.  HatHngs,  11  Beavan,  17.) 

Overrule  the  objeotion.(l} 

The  PhuDtifl^  Kichard  Horsley,  died;  and  the  suit  having  become  abated, 
W.  Horsley,  his  personal  repreaentatiTe^  filed  a  bill  of  revivor  m  February  1848. 
This  bill  rMtated  the  facts  mentioned  in  t^e  original  bill,  and  was  ei|^teen  brief 
sheets  in  length. 

[670]  March  21,  1849,  The  cause  now  came  on  for  hearing,  when  the  D^endants 
objected  that  the  bill  of  revivor  was  of  unnecessary  length,  and  in  contraventioD  of 
the  49th  General  Order  of  August  1841  (Ord.  Can.  178),  which  direoU,  "  that  it  shall 
not  be  necessarr,  in  an^  bill  of  revivor  or  supplemental  bill,  to  set  forth  any  of  the 
statements  in  the  pleadings  in  the  original  suit,  unless  the  spe>inal  circumstances  of  the 
case  may  require  it." 

Mr.  Turner  and  Mr.  Messiter,  for  the  Plaintiff. 

Mr.  Teed  and  Mr.  Collins,  for  Fawoett 

Mr.  Rudall,  for  Williams. 

Mr.  Bichner,  for  die  representatives  of  Ernst. 

Mr.  Wright,  fta  the  representatives  of  Masten. 

Mr.  Chichester,  for  ^e  representatives  of  Dixon. 

The  Master  of  the  Bolls  fLord  Langdale].  There  can  be  no  doubt  whatever  of 
the  liability  of  Faweett  and  WuliamB.  They  must  account  for  the  produce  of  the 
stock  and  interest  at  4  per  cent,  and  also  the  prior  dividends.  They  must  pay  the 
costs,  except  any  which  may  have  been  incurred  by  reason  of  any  unnecessary  state- 
ments in  the  biU  of  revivor,  which  they  may  deduct  These  must  be  determined  by 
tiie  Taxing  Master. 


[071]  TVLK.  V.  MoxHAT.   Du.  6,  6,  1848. 

[S.  C.  1  Ha.  &  Tw.  105 ;  18  L.  J.  Ch.  83 ;  12  L.  T.  (0.  S.),  469 ;  13  Jur.  (0.  S.), 
89;  2  Fh.  774;  41  K  >B.  1143.  See  Marker  v.  Marker,  1861,  9  Hare,  20; 
CkOd  V.  DougUu,  1854,  Kay,  570;  Johnstone  v.  JToS,  18S6,  2  K.  &  J.  421. 
Apdied,  JVtltim  v.  Hart,  1866,  L.  R.  1  Ch.  468.  Followed,  IFeitem  v.  Maedemwtt, 
1866,L.  R.  2  Ch.  74;  JTorJoiiiv.        1^^^  See  KeaUs  v.  Id/on, 

1869,  L.  R.  4  Ch.  222 ;  Catt  v.  Tourle,  1869,  L.  R.  4  Ch.  656 ;  M'Lean  v.  MKaift 
1873,  L.  R.  5  P.  C.  336 ;  Leech  v.  Schwcder,  1874,  L.  R.  9  Ch.  465,  n. ;  Jspden  v. 
Seddtm,  1876,  1  Ex.  D.  502 ;  Cooke  v.  Chilcott,  1876,  3  Ch.  D.  700;  FaifcUmgh  v. 
MarsUn,  1878,  4  Ex.  D.  46.  Followed,  Richards  v.  RevUt,  mi,  7  Ch.  D.  226 ; 
Bewley  v.  AtHnsm,  1879,  13  Ch.  D.  295.  See  Greaves  v.  Tqfield,  1880,  14  Ch.  D. 
573.  Followed,  Patrrum  v.  Sarland,  1881,  17  Ch.  D.  359.  See  London  and  South- 
Western  Railway  Company  v.  Qomm,  1882,  20  Ch.  D.  562.  Enlained,  Haywood  v. 
Brunswick  Building  SodOy,  1881,  8  Q.  B.  D.  403.  Applied,  London,  Chatham  and 
Dover  RaUuiay  Company  v.  Bull,  1882,  47  L.  T.  416.  Doctrine  limited,  Austerberry 
V.  Oldham  Corporation,  1885,  29  Ch.  D.  760.  Distinguished,  Ball  v.  Emn,  1887, 
37  Ch.  D.  78.   See  Sheppard  v.  Giimore,  1687,  67  L.  J.  Ch.  11 ;  Maekeniae  v. 


(1)  The  Defendant  Faweett  appealed  from  this  decision,  and  it  was  stated,  in  the 
subsequent  argument^  that  Lord  Cottenham,  on  the  22d  July  1847,  affirmed  it 

R.  III.— 30* 
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autden,  1889,  43  Cb.  D.  278;  Stuart  v.  DipUxk,  1889,  43  Ch.  D.  3S0;  Cleggr. 
Sands,  1890,  44  Ch.  D.  504.  Followed,  /aAa  Bro&ers  Ahergasn  Bnaery  Conwany 
T.  Hdmes  [1900],  1  Ch.  196,  Penonal  covenaDts  outside  the  principle,  FombyY. 
Mker  [1903],  2  Ch.  039.  See  Tee^  t.  Dtmx,  1906,  21  Times  L.  B.  272.  See 
also  2  Wh.  &  T.  L.  a  (?th  ed.),  p.  215,  note  (i.)  to  U  Nm  v.  U  Neve,  and  chbi 
there  collected.] 

A  covenant,  though  in  gross  at  law,  is  nevertheless  binding  in  equity  upon  in 
assignee  with  notice. 

A.  being  seised  of  the  centre  garden  and  some  houses  in  Leicester  Square,  conveyed 
the  garden  to  B.  in  fee,  and  B.  covenanted  for  himself  and  his  assigns  to  keep  the 
garden  unbuilt  upon,  &c.  Held,  that  a  purchaser  from  B.,  with  notice  <A  the 
covenant,  was  bound  by  it  in  equity,  whether  he  was  bound  at  Uw  or  not,  and  an 
injunction  was  granted  to  restrain  him  infringing  the  oorenant. 

In  1808,  Tulk  was  seised  in  feeHBim(de  of  the  enclosed  garden  in  Leioeater  Square^ 
and  of  sevwal  houses  in  that  square. 

By  an  indenture  of  release,  dated  the  15th  of  Jul^  1808,  and  made  between  Talk 
of  the  one  part,  and  Elms  of  the  other  part,  after  reciting  that  the  Plaintiff  was  seised 
in  fee-simple,  and  had  contracted  to  sell  it  to  Elms,  the  Plaintiif,  in  consideration  dL 
£210,  conveyed  to  Elms  in  fee-simple,  "all  that  piece  or  parcel  of  land  commonly 
called  Leicester  Square  garden  or  pleasure  ground,  with  the  equestrian  statue  tiien 
standing  in  the  oentre  thereof,  and  the  iron  railings  and  stmework  round  the  garden, 
and  all  easements,  ways,  &c,  to  hold  the  same  to  Elms,  his  heirs  and  assigns  for 
ever." 

This  deed  contained  the  following  covenant : — "And  the  said  Charies  Elm^  Ux 
himself,  his  hein,  executors,  administrators  and  airigna,  doth  covenant^  promise,  and 
agree,  to  and  witii  the  said  Charles  A.  Tulk,  his  heirs,  ucaoutors  and  administraton; 
in  mumer  following ;  that  is  to  say,  that  he,  the  said  Charles  Elms,  his  heirs  and 
assigns,  shall  and  will,  from  time  to  time  and  at  all  times  hereafter,  at  his  and  their 
own  proper  costs  and  charges,  keep  and  maintain  the  said  piece  or  parcel  of  ground 
and  square  garden,  and  the  iron  railing  round  the  same,  in  its  present  form,  and  m 
sufficient  and  proper  repair,  as  a  square  garden  and  pleasure  ground,  in  an  open  state 
and  uncovered  with  any  buildings,  in  a  neat  and  ornamental  order ;  and  shall  not  nor 
will  [6*^  take  down,  nor  permit  or  suffer  to  be  t^en  down,  or  defaced,  at  any  time  or 
times  hereafter,  the  equestrian  statue  now  standing  or  being  in  the  centre  of  the  said 
square  garden,  but  shall  and  will  continue  and  keep  the  same  in  its  present  situataoo, 
as  it  now  is ;  and,  also,  that  it  shall  and  may  be  lawful  to  and  for  ute  inhabitants  of 
Leicester  Square  aforesaid,  tenants  of  tlie  sara  Charles  A  Tnik  and  of  John  A.  Tulk, 
his  father,  their  heirs  and  assigns,  as  weU  as  tiie  said  Charles  A.  Tulk  and  John  A 
Tulk,  their  heirs  and  assigns,  on  payment  of  a  reasonable  rent  for  the  same,  to  have 
keys  (at  their  own  expense),  and  the  privilege  of  admission  therewith  annually,  at 
any  time  or  times,  into  the  said  square  garden  and  pleasure  ground." 

Charles  Elms  died  in  1822,  having  devised  the  garden  or  square  to  Filewood,  who 
devised  it  to  Barron,  who,  in  1834,  sold  and  conveyed  it  to  Inderwick  in  fee.  In 
1839  Hyams  agreed  to  purchase  it  for  £451,  10s.,  and  the  Defendant  became  entitled 
to  the  benefit  of  the  agreement  In  1848  the  same  was  conveyed  to  the  Defendant 
and  his  heirs ;  but  the  conveyance  contained  no  covenant,  limiting  the  legal  right  of 
t^e  Defendant  over  the  pnperty  as  owner  in  fee-simple.  The  Defen&nt,  as  hs 
admitted,  had,  at  the  time  of  his  purchase,  notice  of  tibe  covenant  contained  in  the 
indenture  of  1808, 

The  Defendant  having  manifested  an  intention  of  acting  in  contravention  of  the 
covenant^  the  Plaintiff,  Tulk,  filed  this  bill,  praying  an  injunction  to  restrain  the 
Defendant  from  cutting  down  the  trees  and  shrubs  on  the  piece  or  parcel  of  garden 
^und  in  Leicester  Square,  or  any  of  them,  and  from  pulling  down  or  removing  t^a 
iron  railing  round  the  same,  or  any  part  thereof,  and  from  setting  up  or  erecting,  or 
continuing,  [673]  on  the  said  piece  of  garden  ground,  any  house,  shop,  or  other 
building,  or  any  scaffoldinje;,  hoardin|^  or  hoards  for  the  purpose  of  building ;  and 
from  tudng  down  or  pennitting^  or  suffering  to  be  taken  down  or  defaced,  the  said 
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equestiiaa  statue,  dow  stuidnig  and  being  in  the  centre  of  the  said  square  garden, 
or  from  doing  or  committing,  or  permitting  or  tufferiDg  to  be  done  or  committed,  any 
waste,  spoil,  destniotion,  or  nuisance  to  be  in  or  upon  the  said  [nece  of  garden  gi'ound 
and  premise^  and  from  altering  the  present  fona  m  the  said  piece  of  ground  or  square 
garden,  or  the  iron  railing  round  the  eame. 
The  Court  granted  an  ex  parte  injunction. 

The  Defendant  afterwards  put  in  his  answer,  whereby  he  stated,  that  the  square 
had  greatly  altered  in  its  character  and  circumstances,  in  consequence  of  bouses 
having  been  pulled  down,  and  two  new  streets  having  been  formed  at  the  north-east 
and  nortb-west  corners.  That  the  square  was,  and  bad  been  for  many  years,  in  a 
foul,  neglected,  and  ruinous  condition,  and,  instead  of  being  an  ornament  or  a  benefit 
to  the  inhabitants,  was  "  now  a  most  unsightly  object  and  a  disgrace  and  reproach  to 
(he  neighbourhood."  That  no  rent  has  been  offered  for  keys  of,  or  for  access  to  the 
eqiiare,  or  towards  keeping  it  in  repair,  or  ornamental  order;  but  that  all  the 
ixubabitants  had  ceased  to  frequent  or  use  it  He  said,  that  he  had  no  settled  plan 
or  scheme  with  reference  to  Uie  square :  but  that  he  intended  to  open  tdie  comers 
and  make  dia^nal  walks  for  the  ose  of  the  public :  and  be  claimed  a  right  to  remove 
the  statue,  railings,  and  trees,  and  to  erect  buildings.  He  insisted  that  the  oovenant 
was  not  binding  on  him,  and  that  there  was  no  equitable  ground  for  enforcing  it 
a^nst  him  in  uiis  Court,  and  that  if  there  had  been,  then  t^t  the  Plaintiff  bad,  by 
his  [15741]  laches  and  neglect,  disentitled  himself  to  the  assistance  of  this  Court. 
Mr.  Koundell  Palmer  now  moved  to  dissolve  the  injunction. 

1.  At  law,  this  is  not  such  a  covenant  as  attaches  to  or  runs  with  the  land,  so  as 
to  bind  every  successive  owner.  It  is  plainly  collateral,  and  though  binding  on  the 
covenantor  uid  his  assets,  is  inoperative  as  to  an  assignee.  The  covenantee  retains 
no  reverBi<m  in  the  premises,  and  such  a  permanent  restriction  is  inconsistent  with 
the  free  enjoyment  of  a  fee-simple  in  the  property.  On  this  he  cited  Ameer's  case 
<6  fieports,  9  b.,  and  1  Smith's  Leading  Gases,  2d  edO.  Cook  v.  Jrwidelil  Eq.  Ca. 
Abr.  36),  BoaA  v.  fFtuUum  (6  East,  289X  Brigtow  v.  Wood  (1  CoUy.  480),  K^U  v. 
Bailey  (3  MyL  &  K.  517). 

2.  In  equity,  the  Plaintiff's  right  to  the  assistance  of  the  Co\irt  depends  entirely 
on  his  right  at  law.  This  be  must  establish  at  law,  before  this  Court  will  interfere 
in  his  favour ;  £arl  of  Bipon  v.  Hobart  (3  Myl.  &  K.  169).  If  at  law  the  Defendant 
is  under  no  liability,  if  he  possesses  an  unqualified  fee-simple  in  the  property,  his 
position  and  rights  cannot  be  altered  in  equity  by  notice  of  another's  liability, 
otherwise  the  construction  of  a  legal  covenant  would  be  different  in  law  and  equity, 
and  a  covenant  in  ^ss  at  law  would  be  treated  as  a  covenant  running  with  the 
land  in  equity.  This  point  was  distinctly  decided  by  Lord  Brougham  in  Keppell  v. 
Bailey  (2  Myl.  &  K.  617),  where  certain  landowners  and  owners  of  ironworks  formed 
« joint  stock  company,  uid  constructed  a  connecting  railway,  [676]  and  some  of  them 
^the  lessees  of  the  Benufort  works)  covenanted  for  tnemsdves  and  their  assigns,  with 
the  rest,  to  convey  all  their  lime  and  ironstone  along  the  railwi^.  Upon  a  1^11  by 
the  shareholders  against  the  assignees,  with  notice,  of  the  Beaufort  works,  to  enforce 
this  covenant,  Lora  Brougham,  having  carefully  examined  the  authorities,  held,  that 
"  the  covenant  was  plainly  collateral,  and  binds  not  the  assignees : "  and  as  to  the 
effect  of  notice  he  proceeds  as  follows  (2  Myl.  &  K.  546) : — "  If  such  would  be  the 
construction  at  law,  does  the  notice  which  the  purchaser  had  of  its  existence  alter 
the  case  in  ^is  Court,  upon  an  application  for  an  injunction ;  or  would  it,  upon  the 
.M^lication  of  a  co-relative  and  co-extensive  nature  for  a  specific  performance! 
Certainly  not.  The  knowledge  by  an  assignee  of  an  estate,  that  his  assignor  had 
■assumed  to  bind  others  than  the  law  authorises  him  to  affect, by  his  contracte — 
had  attempted  to  create  a  real  burthen  upon  property,  which  is  inconsistent  with  the 
nature  of  uiat  property,  and  unknown  to  the  pnneiples  of  the  law,  cuinot  bind  such 
assignee  by  affeoting  his  conscience.  If  it  did,  then  the  illegality  would  be  of  no 
-consequence;  uid,  however  wild  the  attempt  might  be  to  create  new  kinds  of 
holding  and  new  species  of  estate,  and  however  repugnant  such  devices  might  be  to 
the  rules  of  law,  they  would  prove  perfectly  successful  in  the  result^  because  equity 
would  enable  their  authors  to  prevail ;  nay,  not  only  to  compass  their  object,  but  to 
obtain  a  great  deal  more  than  they  ooiUd  at  law  were  thwr  contrivances  ever  so 
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accordant  with  strict  le^  jmnciple.  This  Court  would  be  occupied  in  compellingf 
persons,  by  way  of  inianotion  and  decree,  to  perform  covenants  which  the  law 
repudiated,  aad  for  the  breach  of  which  no  diunu^  could  ever  be  recovered." 

[676]  "  A  case  like  this  bears  no  analogy  to  ^e  ordinary  case  of  a  purchaser,  with 
ootice  of  a  prior  agreement  by  the  vendor  to  sell  the  premises  to  another.  Such  a 
purchaser  has  done  an  unconscientiouB  act,  or  at  least  made  himself  accessory  to  the 
unconscientious  act  of  bis  vendor,  in  selling  another  man's  property,  and  therefore  his 
bargain  cannot  protect  him  fu;ainst  the  prior  claim  ;  but  that  of  which  he  there  had 
notice,  was  the  legal  and  valitTact  of  the  vendor,  whereas  that  of  which  the  assignees 
here  had  notice  was  their  assizors'  covenant  affecting  to  bind  the  land,  on  whicb,  by 
law,  it  could  not  operate.  Observe  how  this  would  apply  to  all  assignments  « 
leaseholds.  Every  assignee  of  a  lease  has  notice  of  the  lessor's  covenants ;  conse- 
quently DO  covenant,  however  absurd  soever,  could  be  made  by  a  leasee,  that  would 
not,  ol  necessity,  ran  with  tite  lands  in  equity,  into  whose  unda  aoerer  the  land 
might  come :  and  all  the  decisions  that  have  been  nude  bv  the  Coorta,  with  respect 
to  such  oorenanta  being  collateral  or  in  gross,  would  foe  of  no  avail,  because,  thou^ 
no  damages  could  be  recovered  for  the  breach  (rf  them,  yet  the  peifonnanoe  eould  foe 
enforced  against  every  asaignee  of  the  term,  as  a  party  neceasarily  fixed  with 
notice." 

There  may  be  cases  before  the  Vice-Chancellor  of  England  opposed  to  this ;  but 
this  Court,  at  least,  is  bound  by  the  decision  of  the  appellate  jurisdiction.  In  Mann 
V.  Siejphens  (16  Sim.  377),  the  Vice-Chancellor  of  England  granted  an  injunction  in  a 
similar  case  to  the  present,  but  without  stating  whether  he  proceeded  on  the  legal  or 
equitable  right.  The  Lord  Chancellor,  on  appeal,  varied  the  injunction,  and  ordered 
(lind.  p.  "that  the  motion  should  stand  over,  with  liberty  to  the  Plaintiff  to 
bring  an  action  on  the  covenant,"  thereby  clearly  [677]  intimating  that,  thourii 
there  was  9.primAfaiM  caae,  the  liability  in  equity  must  ultimately  depend  on  ue 
legal  oonstmotaon  of  and  liability  under  the  oovenant 

Thia  cwtract  ia  a  perfect  legal  contract,  creating  certain  aacertained  legal  ofoliga- 
tiona.  On  what  ground  ia  its  operation  to  be  extended  1  If  the  grantor  htM  thou^t 
proper,  he  might,  by  means  of  a  term  vested  in  trustees,  or  a  power  of  re-entry,  havo 
secured  the  due  peiiormance  of  the  terms  of  the  covenant :  Ex  parU  lUtlpk  (1  De  Gex, 
219).  He  has  not  done  so :  he  has  rested  on  a  legal  conveyance,  which  gives  him  il 
personal  remedy  only  against  the  assignee  of  the  grantee.  That  remedy  he  still 
retains  :  he  has  all  he  has  contracted  for ;  and  as  was  said  in  Collita  v.  Phmb  (16  Yea. 
461),  on  allowing  a  demurrer  in  a  similar  case  respecting  a  well,  "not  havinj^ 
thought  proper  to  reserve  the  well,  but  resting  upon  the  covenant,  there  is  the  covenanty 
and  they  must  make  what  they  can  of  it." 

the  principle  of  tenure  of  real  estate,  no  such  obligation  can  foe  created  a» 
that  insisted  on  by  the  Plaintiif,  and  foy  that  law  this  Court  is  bound.  The  principle 
is  exemplified  by  the  ease  of  Earl  Nelatm  v.  Lord  Bridport  (8  Beavan,  547,  and  lO 
Beavan,  305),  where  there  was  a  devise  of  a  Sicilian  estate  in  such  a  manner  as,, 
according  to  the  English  law,  to  create  an  executory  trust  and  a  case  of  election,  but^ 
having  regard  to  the  law  of  Sicily,  the  Court  was  unable  to  give  effect  to  them,  and 
the  bul  was  dismissed  (10  Beavan,  307). 

3.  Supposing,  however,  that,  under  ordinary  circumstances,  this  Court  would 
interfere  by  injunction,  still,  in  this  case,  the  altered  state  of  the  property,  [678]  and 
the  conduct^  neglect,  and  laehss  of  the  parties  entitied  to  the  benefit  of  the  oovenant 
are  such,  as  to  render  it  inequitable  to  compel  its  performance.  The  character  of  th* 
square  has  become  so  altered  foy  the  new  thorou^fares  on  the  north  side,  and  the 
sort  of  residents  and  houses  are  so  ohuiged,  that  an  ornamental  garden  has  beoome- 
useless  ud  unneeesaary ;  it  haa  been  long  abandoned  aa  such  by  the  Plaintiff  uid  fch» 
othn*  inhabitants.  Again,  the  space  has  for  ^eara  been  in  a  foul  and  ne^eeted  atat» 
with  the  aasent  and  concurrence  of  the  Plaintiff,  and  he  and  his  tenants  having  waived 
the  benefit  of  the  covenant,  on  their  part,  cannot,  in  equity,  afterwards  insist  on  its 
performance.  Besides  this.  Elms  entered  into  the  undertaking  to  keep  up  the  garden, 
upon  the  faith  that  he  would  be  assisted  by  the  contributions  of  the  inhabitants,  and 
that  they  would  "pajr  reasonable  rent  for  the  same."  Having  wholly  neglected  to 
<lo  so  for  a  length  of  time,  they  are  precluded  from  now  insiating  on  the  guaen  beings 
kept  up. 
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The  Court  proceeded  on  that  principle  in  the  caw  of  The  Duke  of  Bed^rd  t.  The 
Tnuteee  of  (he  Briiish  Museum  <2  MyL  &  K.  5521  where  the  anoeitor  of  the  Plaintiif. 
being  owner  of  Southampton  House,  oonveyed  an  adjoining  piece  of  land  to  Mr. 
Mont^u,  who  covenanted  to  erect  thereon  a  mansion  only  ^berwarda  osJled  Montagu 
Hoose^  and  that  he  would  not  build  to  the  northward.  The  trustees  of  the  Britiah 
Mosenm,  who  had  become  seised  of  the  property  thus  ocniTeyed  to  Mr.  Montacii, 
being  about  to  build  to  the  northward,  a  motion  was  made  for  an  injunction.  Sir 
John  Leach  thought  "  that  a  Court  oi  Equity  could  not  interfere,  to  give  the  parties 
a  more  beneficial  remedy,  and  a  more  beneficial  right  than  had  been  reserved  to  them- 
selves by  the  form  of  [679]  the  conveyance"  (3  Sug.  Vend.  (10  ed.),  App.  58),  and 
sent  the  case  to  law  to  determine  whether  the  Plaintiff  could  recover  there.  But, 
upon  appeal  before  Lord  Eldon  uid  Sir  T.  Flumer,  they,  without  determining  tbe 
legal  question,  held,  that  the  altered  character  and  condition  of  the  Plaintiff's  property 
prevented  his  obtaining  any  equitable  relief,  and  the  Court  refused  to  interpose  to 
enforce  the  covenant^  but  left  the  Plaintiff  to  his  remedy  at  Uw. 

4.  Tbe  terms  of  the  injonction  are  too  extensive. 

The  injunction  must  therofcore  be  dissolved  or  altered;  but^  if  continaed,  the 
Plaintiff  slwuld  be  put  on  terms  to  establish  his  legal  right. 
Mr.  Tomer  and  Mr.  Shebbeaie,  amirit. 

1.  The  injunction  does  not  depend  on  the  question  of  l^;al  liability  on  the  eovenant^ 
though  there  is  good  ground  for  contending  that  it  does  run  with  the  land,  Eolmet 
V.  BwJdeif  (Pr.  Ch.  39),  9  Bythewood's  Conveyancing  <3d  ed  337),  Hemingway  v. 
Fenumdee  (13  Simons,  228).  The  question  is  as  to  the  e^paiable  liability  of  the  Defen- 
dant to  perform  that  stipulation,  to  which  the  party  through  whom  he  claims  is  liable, 
the  Defendant,  at  the  time  of  his  purohase,  having  full  notice  of  the  obligation.  The 
ground  is  this : — ^That  a  part  of  the  original  contract,  which  did  not  admit  of  being 
performed,  and  was  incapable  of  being  completed  by  oonveyuice  at  the  time,  still 
remains  to  be  performed,  and  the  Court  is  now  called  on  to  execute  it.  The  case  is 
the  same  as  a  purchaser  with  notice  <rf  a  prior  covenaot  to  sell  (as  put  by  Sir  £. 
Sugden  (2  Sug.  Vend.  (10th  ed.),  505)).  There  the  oovenant  does  not  run  with  the 
land  at  law,  still  aqui^  [B80]  gives  spedfio  relief  against  the  pnrohaser  with  notice^ 
Thus  in  BadAouu  v.  Mi^etm  T\  Cfa.  Ca.  173),  whwe  one  in  June  ffi>venanted  to  sell 
to  BiahoE^  and  in  December  sold  and  conveyed  to  Middleton  with  notice,  a  decree 
was  maae  for  Bishop.  In  Brewster  v.  Kidgil  (5  Modem,  p.  374 ;  S.  C.  1  Salkeld, 
198,  615,  1  Lord  Kaymond,  317,  Holt,  175),  it  waa  held,  that  the  Plaintiff  had  no 
remedy,  because  the  covenant  did  not  run  with  the  land ;  but  Lord  Holt  said,  "he 
might  have  remedy  in  equity  against  the  assignee,  but  not  at  law." 

The  didum  of  Lord  Brougham  has  been  disapproved  of  (2  Sug.  Vend.  504  (lObh 
ed.)),  and  has  not  been  followed  in  subsequent  cases.  In  WhtUmm  v.  Qihaon,  (9  Simons, 
196),  A.  the  owner  of  a  piece  of  land,  divided  for  building  purposes,  entered  into  a 
covenant  with  the  purchasers  of  some  of  the  lots,  that  the  trade  of  innkeeper  should 
not  be  carried  on  upon  any  of  the  lots.  Sir  L.  Shadwell  restrained  a  purchaser  from 
A.  B.  with  notice,  from  carrying  on  t^e  trade  of  innkeeper,  not  on  the  ground  of  the 
covenant  running  with  the  land,  but  because  idl  persons  coming  in  with  notice  were 
bound  by  it. 

So,  in  Jfonn  v.  Stephens  (15  Simons,  377),  the  owner  of  a  house  and  a  piece  of  land 
conveyed  the  house,  uid  covenanted  with  the  purchaser  not  to  build  on  the  land. 
The  house  became  vested  in  X.,  and  the  land  in  Y.  with  notice  of  the  covenant.  Y., 
being  about  to  build,  a  motion  was  made  for  an  injunction,  which  was  expressly 
rested,  not  '*  upon  a  legal,  but  upon  an  equitable,  ground,  namely  that  the  Defendant 
purchased  the  piece  of  land  with  notice  of  the  covenant"  The  Vice-Cbancellor  of 
£ngland  granted  the  injunction,  without  patting  the  Plaintiff  on  [581]  any  terms 
to  establish  any  le^al  right,  and  the  injunction  was  continued  by  Uie  Lord  Chancellor, 
giving  liberty  to  bring,  and  not  ordering,  an  action  at  law.  The  OH  Steyne  ease  (referred 
to  in  2  Sng.  Vend.  500  (10th  ed.)  was  similar. 

2.  As  to  the  alteration  of  the  ciroumstanoes :  the  making  of  the  new  streets  is  the 
act  cd  tAxe  Legislature,  and  the  foul  and  dilapidated  state  of  the  garden  is  attiibutable 
to  the  default  of  the  Defendant  and  those  whom  he  represents.  As  to  the  rent,  the 
Defendant  has  never  performed  his  duty  by  keeping  up  the  garden ;  he  has  thereby 
disentitled  himself  to  any  payment  whatever. 
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Mr.  B.  Palmer,  in  reply,  argued  that  tbia  was  not  an  agreement  resting  in  eoa- 
traot,  but  a  complete,  perfected,  legal  oonveyanoe ;  and  that  the  liabilitiee  flowing 
from  it  must,  therefore,  be  the  same  both  at  law  and  in  equity. 

That  the  case  of  a  purchaser  \rith  notice  of  an  existing  contract  was  different  from 
the  present ;  for  there,  the  party,  upon  contracting  to  sell,  became  a  trustee  for  the 
purchaser ;  and  that  a  purchase  from  a  trustee,  with  notice  that  he  was  committing 
a  breach  of  trust,  was  clearly  invalid  in  equity.  Here  no  such  relation  of  trustee  ana 
cestui  que  irust  existed,  both  parties  standing  on  their  legal  rights. 

Sehreiber  v.  Creed  (10  Simons,  9),  lUimin  v.  SuslMsm  (4  Simons,  13),  Smin  r. 
Campbell  (1  Myl.  &  C.  469),  DieHchsen  v.  Cablnim  (2  PhiU.  62),  Barrd  t.  BlagroM 
(6  Ves.  5S5,  and  6  Yes.  104)  were  also  cited. 

[682]  J7w.6.  The  Master  OF  THE  Bolls.  There  are  two  rery  important  questions 
in  this  case ;  first,  the  important  leg^  question  whether  sudi  a  covenant  as  this  nins 
with  the  land ;  uid  if  it  doM  not,  then,  secondly,  whether  it  can  be  enforced,  or, 
rather,  whether  the  violation  of  it  can  be  prevented  by  this  Court :  it  is  not  quite 
the  same  thing.  These  questions  have  been  vwy  elaborately  and  ably  argued ;  aad, 
however  inconvenient  the  contest  may  be  to  the  parties  themselves,  it  certainly  would 
be  a  benefit  to  the  public,  if  this  case  should  lead  to  an  authoritative  and  final 
determination  on  these  two  questions.  They  cannot,  however,  be  finally  determined 
on  the  present  occasion,  for  the  order  which  I  must  now  make,  must  depend  upon 
the  state  of  the  authorities;  or  if  no  positive  aath(xrity  exist,  then  upon  the 
indications  of  opinion  expressed  by  the  Judges. 

It  is  not  alleged  that  there  was  any  decision  of  this  question  in  the  case  of 
KejppeU  V.  Bailetf{2  Myl.  &  K.  517),  though  there  certainly  was  a  diehan  of  v«j^ 

freat  importance.  But,  to  say  the  least,  we  have  indications  of  the  opinion  of  Sir 
ohn  Leach,  and  the  expressed  opinion  of  the  Vice-Ghancellor  of  England  on  the  subject^ 
which  are  not  in  conformity  with  that  dktam ;  and,  what  I  consider  to  be  of  veiy 
much  more  importance  for  me  to  attend  to,  is  the  case  of  Maim  t.  Stephens  (15  Sun. 
377),  before  the  present  Lord  Chancellor.  It  is  not  for  me  to  criticise  precisely  the 
form  of  the  order  or  the  particular  words  in  which  the  Lord  Chancellor  expressed  his 
opinioD  :  I  must  see  what  he  did,  and  gather  from  that,  what  may  be  fairly  presumed 
or  implied  to  have  been  his  intention.  That  case  was,  in  many  respects,  similar  to 
[683]  the  present ;  and  the  Vice-Ghancellor  of  England,  for  reasons  which  are  not 
stated  in  detail,  granted  an  injunction  in  the  words  of  the  covenant.  Afterwards,  an 
order  was  made  to  commit  the  Defendant  for  a  breach  of  the  injunction.  The  order 
for  the  injunction,  and  the  order  for  committal  were,  subsequently,  brought,  by 
appeal,  before  the  Lord  Chancellor ;  and  the  only  information  we  have  of  what  took 
place  before  the  Loid  Chancellor,  is  the  short  note  given  in  Mr.  Simons's  Beports, 
where,  beyond  all  doub^  it  is  stated,  that  the  Lord  Chancellor  did  make  an  ord«r 
upon  those  applications.  There  being  an  application  to  discharge  the  order  to 
commit,  and  also  to  discharge  the  order  for  an  injunction,  he  directed  the  order  fw 
the  injunction  to  be  varied,  by  omitting  the  words  "and  which  shall  be  ornamental 
rather  than  otherwise,  to  the  surrounding  property  ; "  and  there  he  left  it  He  then 
directed  the  order  for  commitment  to  be  discharged,  because  the  evidence  of  the 
breach  was  insufficient.  The  result  was,  that  the  injunction  was  varied  by  omitting 
words  which  appeared  too  indefinite :  the  rest  of  the  injunction  was  left  in  force. 
The  report  goes  on  to  state,  that  his  Lordship  ordered  "  that  the  motion  should  stand 
over"  [here,  undoubtedly,  there  was  some  slip,  which  the  reporter  has  indicated  by 
putting  the  word  "ate"  in  the  margin,  shewing  his  opinion  that  there  is  an  error, 
but  wbioh  is  not  to  be  attributed  to  him],  "  with  liberty  to  the  Plaintiff  to  tning  ao 
action  on  the  covenant"  I  think  tiiat  if  nia  Lordship  had  considered  that  the  case 
was  one  in  which  a  Court  of  Equity  ought  not  to  interfere,  unless  there  appeared  to 
be  a  legal  right,  he  would  not  have  continued  the  injunction,  wUh  Vh^ty  for  the 
Plaintiff  to  bring  the  action,  but  he  would  have  ordered  such  an  action  to  be  brought 
See  what  has  happened,  in  consequence,  in  that  case.  Mr.  Palmer  informs  me,  that 
no  action  has  been  brought  by  [684]  the  Plaintiff,  who  has  got  his  injunction,  and 
has  not  called  upon  the  Defendant  for  an  answer.  The  Defendant  might  put  in  bis 
answer  when  he  pleased  ;  and  if  his  object  had  been  to  get  rid  of  the  injunt^on,  die 
answer  would  undoubtedly  have  been  put  in. 


1 

Digitized  by  GooQle 


TULK  V.  MOXHAT 


943 


I  muBt,  therefore,  consider  that  case  as  one  in  which  the  Lord  Chancellor  thonght 
the  Plaintiff's  right  very  clear;  for  he  maintained  the  injunction  (varying  it  only 
vfaerd  it  aeemed  to  him  to  be  too  vague  and  indefinite),  and  did  not  imperatively 
require  the  Plaintiff  to  bring  the  question  on  for  trial  in  a  Court  of  law,  for  the 
purpose  of  having  the  legal  question  there  determined.  I  think  this  is  a  sufficient 
indication  of  the  opinion  of  the  Lord  Chanoellor  to  induce  me  to  say,  that  I  ought 
notk  in  this  Courts  to  act  upon,  a  ooatxary  opinion.  That  beins  so,  I  think  the 
injnnction,  to  some  extent,  is  to  be  maintained,  unless  tfae  other  dwences  in  this  case 
are  to  prevail. 

First,  it  is  said,  that  there  is  saoh  ^  change  of  cireumstuicea,  that  the  petfonnanoe 
of  the  covenant  ought  not  to  be  required.  It  was  likened  to  the  case  of  7%0  Dvke  of 
Bedford  v.  TU  TnuUa  of  (he  BriUA  Mmeum  <2  Myl.  &  K.  662).  I  think  this  was 
not  pressed  strongly  in  reply,  and  rightly  so,  because  there  |is  a  manifest  and  plain 
difference  between  the  two  cases.  In  the  case  of  The  Duke  of  Bedford  v.  The  Tnatees 
of  the  Briiish  Museum,  one  party,  who  was  seeking  against  the  other  the  performance 
of  the  covenant,  had  himself,  and  by  his  own  acts,  placed  the  property  under  such 
different  circumstances,  that  it  was  perfectly  manifest,  that  there  was  no  reciprocity — 
the  parties  were  no  longer  in  the  [686]  same  relative  situations.  It  was  said,  that 
there  was  a  passage  m&ae ;  through  the  north  side  of  Leicester  Square,  and  conse- 
quently (although  it  was  made  by  authority  of  an  Act  of  Parb'ament)  that  of  itself 
wonld  vary  the  rU^ts  of  the  parties.  I  am  clearly  of  opinion  thiUi  this  could  not  be 
so.  An  Act  of  Jrarliament  for  making  a  new  street,  has  been  forced  upon  all  these 
parties.  It  does  not  touch  the  property  in  question ;  but  it  is  said,  that  thereby  a 
mat  thorough&ire  has  been  created,  which  tends  to  alter  the  sort  of  inhabitants  in 
uiat  particuutr  place.  Surely  that  does  not  alter  the  matter  in  this  respect,  that 
persons  still  residing  in  the  square  may  equally  desire  to  have  a  pleasant  garden  in 
the  middle  of  it.    I  think  it  does  not  in  the  least  alter  their  rights. 

Then  it  is  said,  that  there  has  been  an  acquiescence.  This  covenant  was  made  in 
1808.  Lookiug  at  the  deed,  I  can  only  conjecture,  that  the  purchaser  of  the  piece  of 
ground  might  have  thonght  it  worth  his  while  to  pay  the  money  be  paid,  hoping  to 
get  some  revenue  from  it,  by  means  of  the  garden  and  the  keys.  One  thing  is 
manifest  and  plain — that  if  such  were  the  case,  his  only  hope  to  induce  persons  to 
tttter  into  the  garden  was  to  keep  it  in  a  neat  and  ornamental  condition,  so  as  to 
entice  people  to  avail  themselves  of  ita  advantages,  and  for  that  purpose  to  incur  the 
expense  <»  having  keys  and  paying  for  them.  But  the  gardeu,  according  to  the 
statement  of  the  Defendant,  has  been  grossly  neglected ;  it  has  become,  what  is  said 
in  the  answer  to  be  "  a  disgrace  and  reproach  to  the  neighbourhood."  This  has  been 
done  by  the  former  owners  of  the  place,  and  not^  perhaps,  by  Mr.  Moxhay,  who  has 
only  recently  become  owner.  However,  for  a  long  series  of  [586]  years,  from  the 
description  I  have  received,  it  has  been  in  such  a  condition  that  nobody  could  have 
wished  to  enter  it ;  on  the  contrary,  they  were  veiy  anxious  to  avail  themselves  of 
the  right  to  stop  out  of  it  This  being  the  condition  of  the  place,  the  ar^ment  is, 
that  the  inhabitants  of  the  square  have  never  come  and  offered  to  pay  their  money, 
and  that  they  have  never  asked  the  Defendant  to  keep  it  in  order.  I  cannot  say 
that  this  seems  to  me  to  be  a  reason  why  this  injunction  should  be  refused,  or  why 
this  Court  should  not  exercise  the  jurisdiction,  if  it  has  any,  which,  in  the  present 
state  of  authority,  I  must  conceive  it  has. 

As  to  the  form  of  injunction,  I  very  much  incline  to  think  it  does  require  variation. 
It  is  said,  that  the  Defendant  is  bound  to  keep  the  square  open  and  uncovered,  and  in 
a  neat  and  ornamental  state ;  this  he  confesses  he  has  not  done.  He  insists  that  he 
is  not  bound  to  do  it,  unless  he  pleases.  I  think  he  is,  and  that  he  cannot  leave  it  in 
that  foul  and  disgraceful  state,  which  he  maintains  he  has  a  right  to  do.  I  think 
that  he  will  not  find  that  this  can  be  maintained;  he  must  now  do  something  to 
prevent  it. 

I  am  most  anxious  to  do  no  more  than  seems  to  me  perfectly  warnmted  by  the 
covenant.  I  think  that  portion  of  the  injunction  which  relates  to  the  trees  ou^ht  to 
be  discharged.  My  anxiety  is  to  do  that  which  will  protect  these  parties  until  the 
question  between  them  can  be  finally  settled,  and  not  to  impose  any  more  restraints 
npon  Mr.  Moxhay  than  is  necessary  for  that  particular  purpose.   I  do  not  go  the 
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whole  length  asked  by  the  Phuntiff,  u  to  the  neat  wad  ornamental  order,  bnt  I  mmt 
restrain  the  Defendant  from  oonrerting  or  osing  the  square  garden,  or  re^SST}- 
moving  the  iron  railings  in  such  a  manner  as  is  inconsistent  with  the  use  of  it  as  an 
open  garden  and  pleasure-ground. 

NoTR.— Affirmed  br  Ix>rd  Cottenbam,  S3d  December  1848 :  3  Phillips.  774,  aad 
1  Hall  &  Twells,  lOB. 

[687]  Baixiuh  v.  Wutt.  JprH  31, 1849. 

In  Noramber  1847  an  order  was  made  for  an  injunction,  but  was  not  dfawn  i^ 
Upon  an  ex  forte  application,  in  April  1849,  to  hava  it  drawn  np^  Hehi  that  notiee 

of  the  application  must  be  given  to  the  Defendant. 

In  November  1847  an  order  was  made  for  an  injunction,  but  which  had  new 
been  drawn  up.  The  Plaintiff  having  recently  applied  to  have  the  order  drawn  up,  the 
registrar  declined  doing  so  without  the  direction  of  the  Court.  {Awm.  3  Atkyns,  521.) 

Mr.  Chandless,  for  the  Plaintiff,  now  applied,  «  V^btU,  ior  instmotions  to  tin 
registrar  to  draw  up  the  order,  but 

The  Master  of  the  Bolls  [Lord  Langdale]  said,  that  after  the  delay  which  had 
occurred,  notice  must  he  given  to  the  o^er  side. 


[588]   Kknnaway  *.  Tripp.   Jpril  26,  1849. 

A  Plaintiff,  who  gave  up  his  house  in  England,  and  resided  abroad,  as  he  stated,  "for 
a  temporary  abode,"  but  who  left  it  ambigaous  whether  and  when  he  intended  to 
return,  ordered  to  find  security  for  costs. 

This  was  a  motion  that  the  Plaintiff  mij^t  give  aecurity  for  costs.  It  appeared 
that  the  bill  had  been  fUed  in  May  1848,  and  that  therein  the  Plaintiff  had  described 
himself  as  "  of  Teignmouth,  in  the  county  of  Devon.*' 

The  answer  was  filed  on  the  23d  cs  August  1848,  and  the  Defendant,  having 
discovered  that  the  Plaintiff  had  left  his  house  and  gone  to  Boulogne,  mude  this 
applicatioD  for  security  for  coats,  on  the  ground  that  toe  Plaintiff  was  now  residing 
abroad. 

The  only  affidavit  read,  was  that  of  the  Plaintiff  in  reply,  which  the  counsel  for 
the  Defendant  stated,  he  considered  superseded  those  filed  on  behalf  of  the  Defenduit 

This  affidavit  stated  as  follows : — "That  in  the  end  of  August  1848,  having  had 
an  eligible  offer  of  letting  my  house  at  Teignmouth  aforesaid,  I  concluded  an  agrM- 
ment  with  Colonel  Osborne  for  the  same  for  two  years,  and  that,  having  no  immemate 
place  to  eo  to  and  reside  at,  I  went  to  Boulogne,  as  a  pleasant  place,  for  a  tempera^ 
abode,  where  I  have  been  staying  u^  to  the  present  time,  except  that  I  bare  been  in 
England  several  timei^  and  am  now  m  London. 

"I  say  that  I  do  not  intend  to  reside  out  of  Englan(^  and  that  I  did  not  go  to 
Boulogne  with  a  view  of  r&£689]-moving  myself  out  of  the  jurisdiction  of  this  Court, 
but  as  a  temporary  abode  only." 

Mr.  Kinglake,  in  support  of  the  motion.  The  Plaintiff  has  gone  out  of  the 
jurisdiction  of  the  Court,  and  has  been  residing  there  since  August  last.  He  does 
not  say  that  he  has  any  intention  of  returning^  or  that  he  has  gone  on  any  ordinary 
business.  He  cannot,  therefore,  be  considerM  aa  temporarily  absent^  and  he  ou^t 
therefore  to  find  security  for  costs. 

Mr.  Goodeve,  eontrL  The  Plaintiff  swears  he  went  to  Boulogne,  as  a  pleasant 
place,  for  a  temporwy  abode,  that  he  does  not  intend  to  reside  out  of  England,  and 
that  he  has  been  in  England  several  times,  uid  is  here  now.  In  Lonergan.  v.  Bt^c^ 
^Dickens,  799),  the  Plaintiff  "resided  abroad,  aa  he  had  many  years;"  and  in 
JFeekx  v.  Cde  (14  Vea.  519),  Lord  Eldon  atatea  the  principle,  that  security  for 
coata  iH  required,  "if  the  Plaintiff  goes  abroad  after  answer,  with  the  intention  to 
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reside  and  be  donwifad  abroad."  Here  there  ia  no  eueh  case;  and  tiie  Flain^  who 
has  not  withdrawn  to  aroid  any  9rder  or  prooen,  cannot  be  coniidered  as  liable  to 
find  seeority  for  costs. 

Thi  MlsnB  OF  THI  BoLi£  [Lord  Langdale].  The  Plaintiff  sinoe  fiHng  his  bill, 
has  withdrawn  himself  from  the  jurisdiction  of  the  Court.  He  had  a  house  aad  residence 
at  a  certain  place,  which  he  stated  truly  on  the  bill,  and  die  Defendant  had  a  ri^t 
to  expect  that  he  would  be  found  there  when  occasion  might  make  it  necessary  to 
serve  him.  The  filing  of  a  bill  does  not  bind  a  man  to  the  spot,  or  impose  on  him 
the  obligation  of  remaining  there,  or  even  in  England,  [690]  or  within  the  jurisdic- 
tion. If  pending  the  sui^  he  is  moving  about  IxmA  ^fide^  or  goes  abroad  for  the 
purpose  of  the  ordinary  transaction  of  his  afihirs,  he  is  not  on  that  account  to  be 
called  on  for  security  for  costs. 

But  it  is  said,  that  to  place  him  under  the  obligation  of  findingBecurit;^  for  costs, 
he  must  be  permanently  resident  abroad :  that  is  a  relative  word.  The  Plaintiff  s»s, 
his  abode  is  "  temporary."  Does  he  mean  to  sar  that  he  is  coming  back  1  He  has 
left  his  hons^  where  he  mij^t  have  been  found  and  compelled  to  obey  any  order 
of  tiie  Court,  and  has  gone  to  reside  at  Boulogne.  He  says  it  is  not  hw  wrnumaiU 
residence.  I  do  not  suppose  it  is :  but  is  he  not  there  as  ois  home  t  I  do  not  say 
"domicile,"  for  I  do  not  think  that  necessary.  There  he  is,  out  of  the  jurisdiction, 
and  the  affidavit  is  very  ambiguous  as  to  whether  he  is  coming  back  or  nob.  I  am 
of  opinion  he  ought  to  find  security  for  costs. 


[690]   DuFFUEU)  V.  El  WES.   Mia/  7,  1849. 

A  receiver  was  appointed  over  a  testator's  real  property,  and  afterwards,  by  fore- 
closure, another  estate  became  comprised  in  the  property,  and  an  order  was  made, 
that  the  receiver  should  include  the  rents  In  his  future  accounts.  Held,  that  the 
receiver,  with  the  approbation  of  the  Master,  had  power,  without  a  special  order 
of  Court,  to  set  and  let  the  foreclosed  estate  under  the  64th  Order  of  1828. 

In  1827  a  receiver  had  been  appointed  of  the  real  estate.  Afterwards,  an  estate 
mortgaged  to  the  testator  was  foreclosed,  and  in  July  1844  an  order  was  made,  that 
the  receiver  should,  in  future,  include  in  his  acoounta  the  rents  and  profits  of  the 
freehold  property  so  foreclosed. 

[691]  It  afterwards  became  advisable  to  erant  a  lease  of  the  foreclosed  estate  to  a 
tenant  for  three  years;  and,  it  being  suggested  that  the  receiver  bad  received  no  appoint- 
ment over  this  estate,  so  as  to  include  the  usual  power  of  setting  and  letting,  with 
the  approbation  of  the  Master,  without  special  reference,  under  the  64th  Order  of 
1828  (Ordines  Can.  25),  the  Master  had  said,  that  it  might  be  safe  to  obtain  an 
order,  enabling  him  to  make  his  report  of  the  propriety  of  the  proposed  lease. 

A  petition  was  accordingly  presented,  asking  a  referenoe,  whether  it  would  be 
proper  to  grant  tiie  lease. 

Mr.  G.  S.  Law,  in  snpport  oi  the  petition. 

Thb  MA&mER  OF  THE  BoLLS  [Lord  Langdale]  held  that  there  was  no  occasion  to 
have  any  special  order. 


[681]   FnuB  V.  SlCDDAKT.   Jvtu  8,  1849. 

The  66tb  Order  of  May  1845  is  applicable  to  billa  of  discovery. 

A  Plaintiff  took  exceptions,  which  he  gave  notice  of  abandoning:    Held,  that  he  had 

thereby  shortened  the  time  idlowed  for  amending  as  of  coarse. 
A  Plaintiff,  after  the  time  allowed,  obtained  an  order  of  course  to  amend.    The  order 

was  discharged  with  costs,  and  the  amended  bill  was  ordered  to  be  taken  off  the  file. 

This  was  a  motion  to  discharge  an  rader  of  course  to  amend,  dated  the  22d  of 
May  1849,  and  to  take  the  amended  bill  off  the  file,  with  oosts. 
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[692]  The  bill  was  filed  on  the  2l8t  of  February  1849,  against  one  Defendant^ 
and  was  for  discoverr  only. 

The  Plaintiff  filed  exceptions  to  the  answer  on  the  28th  of  Februu-y,  but  gave  notice 
of  abandonment  of  them  on  the  6th  of  March.    Tfaer  were  therefore  nerer  referred. 

If  no  exceptions  had  been  filed,  t^e  answer  would  hare  been  sufficient  in  six  we^ 
(16th  Order,  May  1845,  art.  31,  Ordines  Can.  286),  and  the  Plaintiff  would  have  had 
four  weeks  from  that  time  to  obtain  an  cxdet  of  course  to  amend  (16th  Order,  Bflay 
1846,  art.  22,  23,  Otd.  Can.  2S4,  and  66th  Cider  of  Bfay  1845,  Ord.  Cut.  306). 
This,  by  the  exduaion  of  de  Vacation,  would  have  ez|Hred  on  the  23d  of  Blay. 

But  where  ezc^vtions  are  taken,  the  answer  becomes  sufficient  at  the  end  of 
fourteen  days,  unless  the  exceptions  are  referred  (16th  Order,  May  1845^  art.  31, 
B.  2,  Ordines  Can.  286) ;  and  the  Plaintiff  has,  as  before  (66th  Older,  May  1845,  Ord. 
Can.  308),  six  weeks  from  the  answer  being  sufficient  to  olrtain  an  order  of  ooone  to 
amend.    This  would  have  expired  on  the  22d  of  April 

On  the  22d  of  May,  the  Plaintiff  obtained  an  onler  of  course  to  amend. 

Mr.  Boupell  and  Mr.  Busk,  in  support  of  the  motion,  contended,  that  the  order 
to  amend  was  perfectly  irregular,  having  been  obtained  ^ter  the  22d  of  Arail,  as  of 
course,  and  unsupp(ni«d  by  the  affidavit  pointed  out  by  the  67th  Order  of  May  1645 
(Old.  Can.  308). 

[693]  Mr.  Turner,  omfri.  The  67  th  Order  does  not  i^iply  to  bills  of  diaoovezy,  for 
it  has  relerenoe  to  a  replication,  which  does  not  exist  in  aooh  caaea. 

The  ezoeptions  having  hew  abuidoned  on  the  6th  of  March,  the  Plaintiff^s  ten 
weeks  ought  not  to  be  diminished.  Upon  the  notice  of  abandonment,  he  placed  himself 
in  the  same  situation  as  if  no  exceptions  had  been  taken. 

It  would  be  very  useless  to  tU£C  this  bill  off  the  file  and  put  the  parties  to  the 
expense  of  filing  another. 

Mitford's  PI.  (p.  201  (4th  ed.) )  was  also  cited,  to  shew  that  a  bill  of  discoveiy 
might  be  amended,  after  answer. 

The  Master  of  the  Rolls  [Lord  Langdalel  The  Plaintiff,  by  excepting,  has 
shortened  his  time  for  amending  as  of  course.  Everything  that  could  be  ur^ed  in 
favour  of  this  order  has  been  brought  forward ;  but  I  am  of  opinion  that  this  application 
must  be  granted.  I  consider  the  order  peremptory,  that  tne  answer  is  to  be  deemed 
sufficient,  unless  the  excepfciona  are  referred  within  fourteen  days.  I  am  clearly  of 
opinion,  that  the  66th  Order  is  not  confined  to  tnlls  of  relief,  but  that  it  api^iee  to  all 
oases. 

[694   Holder  v.  Durbin.   Majf  26,  Avffud  3,  1849. 

[S.  C.  18  L.  J.  Oh.  479.] 

Power  was  given  to  trustees  and  their  successors  to  appoint  new  trustees.  The  Court 
bein^  called  on  to  amnint  new  ta^stees,  declined  to  enable  such  new  trustees  to 
appoint  successoca.  The  practice  in  the  case  of  JFhite  v.  Hltiie  (6  Beavan,  221)  will 
not  now  be  followed. 

By  a  settlement,  dated  the  llth  March  1812,  and  of  which  Frederick  Ekins  and 
John  Jeanes  Durbio  were  trustees,  it  was  provided  that,  if  the  trustees  or  either  ctf 
them  should  die,  or  be  desirous  to  im  dischai^fed  from  the  trusts,  before  they  should 
be  fully  performed,  it  should  be  lawful  for  them,  or  the  surrivor  oi  them  (in  Uie 
circumstances  therein  mentioned),  to  substitute,  nominate,  and  appmnt  any  other 
person  to  be  a  trustee,  in  the  place  of  him  so  dying  or  desirous  to  be  discharged ;  wi^ 
the  like  power,  from  time  to  time,  when  there  should  be  occasion  to  nominate,  substitnte, 
and  appoint  any  person  to  be  a  trustee,  in  the  place  or  stead  of  the  then  present  or 
other  succeeding  trustee ;  and  that  when,  and  so  often  as,  any  new  trustee  should  be 
so  nominated  or  appoint^,  the  trust  monies  should  be  then  transferred,  so  as  the  same 
should  be  legally  vested  in  the  new  trustee,  on  the  like  trusts  and  subject  to  the  like 
powers,  as  were  therein  contained.  And  it  declared,  that  every  new  trustee  should, 
in  all  respects,  act  in  executing  the  trusts,  as  fully,  in  all  respects,  and  wit^  t^e  like 
power  of  substitution,  nonunion,  and  appaintm«nt,  as  if  they  had  been  nominated 
and  appointed  by  the  settlement. 
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The  trustees,  Eldoa  and  Durbin,  died,  without  having  appointed  any  other  trustee 
to  aet  in  their  plaee.  This  bill  was  filed  for  the  purpose  of  having  new  trustees  named 
hy  Court ;  and  it  pntyed,  that,  in  the  deolanbon  of  trust  to  be  ezeontedf  there 
m^t  be  a  power  for  the  new  tnutees  and  the  aurriTors  of  Uiemi  or  the  exeoutm  or 
administrators  of  such  surviror,  to  [696]  appoint  new  trustees,  in  the  manoOT  and 
under  the  drcomstances  direct  by  the  settlement^  and  also  a  direction,  that  the  new 
taTutees,  now  or  thereafter  to  be  appointed,  should  hare  such  other  powws  and 
authorities  as  if  they  had  been  named  in  the  settlement. 

The  cause  came  on  upon  bill  and  answer. 

Mr.  C.  F.  Cooper  and  Mr.  Hingeston,  for  the  Plaintiffs. 

Mr.  Pryor,  for  the  Defendante. 

Jo^  V.  Joyce  (2  Molloy,  276),  fFhUe  v.  IFhite  (5  Beavan,  221),  Bowles  v.  fFeeks  (U 
Simons,  591),  Ogkmder  v.  Oglander  (17  Law  J.  Bep.  N.  S.  Ch.  439).  Seton  on  Decrees 
(p.  131),  V.  MmueU  (4  Madd.  226),  Broum  v.  Broun  (3  Y.  &  G.  (£z.)  3»fi), 

Southw^  V.  fFard  (Tamlyn,  314^  In  Atf  Maitar  of  &2Qeo.3,e.  101  (12  Stmons,  2%2), 
were  cited. 

^vffiat  3.  Thb  Mastib  or  thi  Rolls  [Lord  Langdale].  The  only  question  la, 
whethw  then  should  be  a  direction  to  give  uie  new  bmsteee  power  to  appcuit  other 
new  trustees. 

It  is,  I  own,  difficult  for  me  to  see  a  satisfactory  reason,  why  the  Court,  having 
authority  to  appoint  new  trustees,  should  not  have  authority  to  give  to  the  new 
tniateee,  when  appointed,  those  powers,  which,  by  the  parties  to  the  settlement,  were 
considered  to  be  neoes-r596lHaary  for  the  performance  and  continuation  of  the  trust, 
in  the  manner  provided  by  the  settlement ;  and  in  fFTiiie  v.  White  (5  Beav.  221)  I  acted 
upon  the  impression  that  it  might  be  done }  and  Sir  Anthony  Hart  seems  to  bare 
done  the  like  in  Joyce  v.  Joyce  (2  Molloy,  276).  But  it  appears,  that  the  order  which 
I  made  in  White  v.  While  has  not  been  wproved  of  by  the  other  Judges  of  the  Court ; 
and  finding  no  direct  authorities  im  it,  I  muat^  not  only  for  the  sake  of  uniformity  of 
dedsioD,  but  to  avoid  misleading  the  parties,  dedine  to  insert  a  direction,  that  tiie 
new  Coatees  to  be  appointed  umler  we  decree  should  have  power  to  appunt  new 
trustees. 

The  decree  must  be,  in  the  ordinary  form,  tor  a  reference  to  the  Master  to  i^point 
netr  trustees  with  the  common  directions. 
This  is  by  far  the  safest  course. 


[686]   In  re  Bubohell.    April  27,  28,  May  7,  8,  Augud  3,  1849. 

Great  discretira  is  allowed  to  the  Taxing  Master  as  to  the  items  of  the  costs  of  taxatiw. 
Where,  upon  appeal  from  the  Taxing  Master,  ^e^  appeared  considerable  diflficuHy  in 

ascertaining  tne  real  facts,  and  questions  of  law  depended  ap(m  them,  the  Court 

directed  an  aotum  to  tiy  the  question. 

This  was  a  petition  lor  a  review  of  the  Master's  taxation. 
Mr.  Turner  and  Mr.  Lewin,  in  support  of  the  petition. 
[597]  Mr.  Malins  and  Mr.  Sohomber^  cohMl 
Mr.  Turner,  in  reply. 

Thx  Mahtkr  of  the  Rous  reserved  Judgment. 

Av^ua  3.  Thx  Master  of  the  Rolls  [Lord  Langdale].  The  Petitioners, 
Andrew  Spottiswoode  and  others,  were  the  projectors  of  a  railway  oomnany.  They 
employed  the  Bespondeuts  Mr.  Burchell  and  his  partners  as  their  solicitors.  To 
what  extent  snoh  emplo^ent  extended  is  a  matter  in  question  between  the  parties ; 
but  that  they  were  solicitors,  and  employed  as  such  by  the  Beqxuklentsi  in  relation 
to  the  projected  railway,  is  admitted. 

A  urge  l»ll  of  costs  was  incorred,  and  was  delivered  in  CNstober  1846,  and,  in 
January  1847,  the  Petitioners  obtained  an  order  for  the  taxation  of  that  bilL  Soon 
afterwards,  Bnrchell  and  his  partner  petitioned  that  that  order  might  be  discharged, 
for  various  reasons  alleged,  or  that  they  might  be  at  liberty  to  deliver  an  amended 
w  supplemental  bill  m  costs ;  and  umo  a  further  bill  for  snbaeqnent  boainess.  On 
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the  16th  of  April  1847,  it  was  ordered  that  MesBra.  Borohell  should  delirer  a  sapple- 
nwntal  bill  of  costs,  as  to  the  matters  not  comprised  in  the  bill  of  costs  ^ready 
delivered,  and  a  fresh  Mil  for  all  such  fees  and  diaDarsementa  as  they  claimed  to  m 
due  to  ^em  subsequently  to  the  bill  already  delivered.  Socfa  supgdemwital  and  fresh 
Inlls  were  aooordingly  delivered. 

The  matter  went  before  tlw  Taxing  Master,  and  a  great  deal  of  evideoee  waa 
produced  before  him.  The  [S98]  three  bills  delivered  amounted,  severally,  to  the 
sums  of  £3377,  148.  9d.,  £309.  13s.  4d.,  and  £161,  lis.  3d. ;  in  all  to  £3838,  198.  4d. 
They  have  been  taxed  at  the  several  sums  of  £2329,  15b.  7d.,  £121,  98.  4d.,  and 
£119,  3s.  7d.,  amounting  together  to  £3570,  8&  6d.,  being  £1268,  IDs.  lOd.  less 
than  the  oharges ;  and  baving  found,  that,  on  the  b^ance  of  the  cash  account, 
£608,  6b.  lOd.  was  due  from  Messrs.  Burchell,  the  Taxing  Master  deducted  the  same 
from  the  amount  of  their  bills  as  taxed,  and  found  that  £1962,  2b.  8d.  was  due  to 
them  on  account  of  their  bills.  And  the  bills,  as  taxed,  being  less,  by  a  sixth  part, 
than  the  bills  as  delivered,  he  taxed  the  Petitioners  their  oosts  of  the  reference  at  the 
sum  of  £216,  98.  3d.,  and  ultimately  found  that  the  sum  of  £1747,  13s.  6d.  was  due 
to  Messrs.  BurcheU. 

With  the  finding  the  Petitioners  are  dissatisfied.  They  have  {seaented  the 
petition^  now  nnder  eonsideraticm,  for  relief,  and  they  pray  that  it  may  be  referred 
back  to  the  Taxing  Master  to  review  his  taxation,  and  that  he  may  be  directed  to 
disallow  various  sums  of  money  which  he  has  allowed.  Amongst  the  several  sums 
complained  of,  there  is  one,  described  in  the  petition  as  the  charges  for  the  notices 
for  uie  entire  line,  amounting  to  tJie  sum  of  £1338,  and  which  appears  to  me  to 
deenre  the  most  serious  consideration,  and  an  investigation  dififormt  nom  that  which 
can  be  given  to  it  upon  merely  affidavit  evidence. 

I  have  examined  the  evidence  relating  to  the  other  items  complained  of,  and  I  am 
of  opinion  that,  notwithstanding  some  difficulties  whi<^  occur  as  to  the  Master's 
finding,  there  is  not  one  of  the  items  so  dea^y  erroneous,  as  to  make  it  fit  for  me  to 
direct  the  Master  to  disallow  them. 

[S091  I  have  had  scnae  doubt  as  to  scmie  items  of  the  ooets  of  taxation,  which  the 
Master  has  disallowed;  but,  considering  the  great  discretion  which  ou^ht  to  be 
allowed  to  the  Master,  in  the  consideration  of  oharges  of  that  sort,  I  Uunk  that  I 
ought  not,  upon  the  doubts  which  have  occurred  to  me,  to  overrule  his  decision.  If 
it  were  not  for  the  charge  as  to  the  notices,  I  think  this  petition  for  a  reference  back 
to  the  Master  could  not  be  sustained. 

And  as  to  those  notices,  for  which  so  lar^  a  sum  was  chareed,  and  for  which 
£748,  198.  6d.  has  been  allowed  by  the  Master,  it  is  alleged,  on  the  one  hand,  that 
they  were  prepared  either  by  the  direct  orders  or  authority  of  the  Petitioners,  or  in 
the  due  discharge  of  the  duty  imposed  upon  the  Respondents,  as  the  attomies  or 
solicitors  of  the  Petitioners,  and  with  the  knowledge  and  apjwobation  of  at  least 
some  of  the  Petitioners. 

On  the  other  hand,  it  is  alleged,  that  the  Petitioners  never  gave  any  such 
authority,  and  never  employed  the  Respondents  as  their  solicitors,  for  the  pnipose  of 

Preparing  these  notices,  or  as  their  solioitors  in  such  a  manner,  as  to  make  it  their 
uty,  or  properly  their  business,  to  prepare  the  notices  without  special  order ;  and 
that,  being  without  special  order,  it  was,  under  the  circumstances  in  which  they  were 
placed,  contrary  to  their  duty  to  prepare  the  notices,  which  proved  to  be  of  no  use 
whatever. 

After  reading  all  the  affidavits  which  have  been  filed,  finding  considerable 
difficulty  in  ascertaining  the  real  facts,  and  some  questions  of  law  arising  upon  the 
facts,  so  far  as  they  appear  to  be  ascertained,  and  not  [600]  being  able  to  satisfy 
myself  that  the  Master  has  come  to  a  right  conclusion,  .it  appews  to  me,  that  the 
question  ought  to  be  tried  in  an  action,  whion  may  be  Invught  against  the  Petitionov, 
for  the  recovery  of  the  sum  which  the  Master  has  found  to  be  due  to  the  Bespondents, 
on  die  snppontion  tfaat  the  Petitioners  are  Hable  for  the  payment.  (See  In  re 
Andmon,  10  Beavan,  399.) 

I  give  no  costs  of  the  order  of  IStb  of  April  1847. 

Let  the  Petitioners  pay  the  Respondent  the  diffwence  between  the  sum  (tf 
£1747,  13b.  6d.  and  £748,  I9a.  6d.,  being  the  sum  of  £998,  ISs.  lid. 
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[600]  /nnBKALl.   Ajml  17,  May  7 ^  Juguti  3,  lU^. 

A  solicitor  acted  for  clients  under  a  special  agreement  as  to  oosts,  which  was  doubtful. 
Held,  that  the  Court  had  no  jurisdiction  to  determine  ihe  consmiction  and  effect 
of  the  spedal  agreement  on  petitioD. 

This  was  a  petition  for  taxation. 

Mr.  Turner,  in  support  of  the  petition. 

Mr.  Stinton,  eontrH. 

I»  re  Eyre  (2  Phillips,  367),  In  re  WhUeombe  (8  Beavao,  140),  In  re  Bhodu  (Ibid, 
224),  In  re  Thompson  (8  Beavan,  237),  £x  parte  Bttae,  In  the  MaUor  of  Stephm  (3  Phitlipa, 
S62),  were  citecf. 

[601]  Thi  Master  of  the  Bollb,  after  bearing  the  petition,  reoommended  th« 
parties  to  oomwomise  or  rrfer  the  matter. 

May  7.  Mr.  Stinton  stated,  that  the  attempts  to  settle  the  dittos  had  failed, 
and  pressed  for  Judgment. 

AuffUit  3.  The  Maetieb  or  the  Bolls  [Lord  Langdole].  The  {ffinoipal,  if  not 
the  sole,  object  of  this  petition,  which,  in  form,  is  a  petition  for  the  delivery  and 
taxation  of  bills  of  costs,  is  to  obtain  a  decision,  upon  the  question,  whether  the 
Petitionera  are  or  are  not,  upon  a  special  agreement  made  between  them  and  their 
solicitor,  liable  to  pay  a  bill  of  oosts^  which,  in  the  absence  of  any  special  agreement^ 
would  hare  become  due  from  them  to  him. 

Mr.  Beale  was,  at  the  same  time,  treasurer,  receiver,  agent,  and  solicitor  to  the 
Petitioners.  His  father  had  acted  in  the  same  capacities,  and  had  received  a  salary 
of  XIO ;  and  had  also  been  allowed  to  make  charges  for  oorrespondeace,  jouniias, 
passing  aooounte  and  other  things  of  that  kind. 

The  Bespwdent  was  an^nted  in  August  1840,  and  the  only  evidence  of  the 
agreement,  the  effect  which  is  now  in  question,  is  found  in  the  fcJIowing  order, 
made  by  the  feoffees  on  the  28th  September  in  that  year : — "  Ordered,  that  the  salary 
of  the  receiver  shall  be  increased  to  £20  per  annum.  The  receiver  agreeing,  in  con- 
sideration  of  such  aum,  to  transact  all  the  business  of  ths  feoffees,  without  any 
professional  [60!^  charges  for  the  same,  exoept  the  deed,  which  at  this  meeting  is 
ordered  to  be  prepiu<ed. 

It  must  be  owned  that  the  meaning  of  this  order  is  open  to  considenble  doubt 

Mr.  Beale  aski,  if  it  is  reasonable  to  suppose,  that  he  oontraoted  to  gira  his 
professional  services  in  all  liti|pited  matters  and  in  all  oonveyanees,  however 
important,  for  a  consideration  so  inadequate  as  twenty  pounds  a  year.  To  which  the 
Petitioners  answer,  "  all  tiie  business  must  indude  business  of  every  kind,  and  any 
doubt  which  may  arise  from  the  vague  i^erality  of  the  expression  is  removed  \^ 
tiie  subsequent  words, ' "  {vtrfessioiul  chMrgfia,'*  which  must  refer  to  ^ofesriow 
business,  uid,  by  the  exception  of  a  particular  instance  of  conveyancing  bosineas  tiien 
referred  to,  which  seems  to  prove,  that  it  would  have  been  oom[»isecrin  the  ez[n«e- 
sion  of  "  fdl  the  business,"  if  it  had  not  been  expressly  excepted. 

There  is  considerable  ground  of  argument  on  both  sides ;  and  it  seems  to  me,  that 
neither  party  distinctly  intended  that,  which  each  has  since  struggled  to  obtain.  It 
would  have  been  a  most  proper  case  for  compromise  or  reference ;  but  I  agree  with 
the  Respondent  in  thinking,  that  on  this  petition,  I  have  not  jurisdiction  to  determine 
the  construction  and  effect  of  this  special  agreement ;  and  as  there  is  nothing  to  be 
done  till  that  question  is  decided,  I  must  dismiss  tiie  petition,  which  I  do  with  regret^ 
and  withoat  costs. 


[603]   In  re  Rehnant.    April  18,  June  23,  1849. 

[S.  C.  18  L.  J.  Ch.  374.  See  In  re  Haigk,  1849,  12  Beav.  310;  In  re  Lamb,  1889, 
23  Q.  B.  D.  6;  In  re  Kin^  and  fFiUon  [1902],  2  Ch.  248;  In  re  BvekweU  v. 
Berkeley  [1902],  2  Ch.  699.  Distinguished,  InreFUtdurandDy»on[l903>],  2  Ch.  688.] 

The  costs  of  taxation  depend  on  whether  one-sixth  is  taken  off  the  bill  of  costs ;  and 
to  determine  this,  a  distin^ra  is  to  be  made  between  strictiy  professional  changes 
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and  diabursemente,  and  independent  caah  pavments.  Those  paymenti  onlif  which 
are  made  in  pursuance  of  the  professional  duty  undertaken  by  the  solicitor,  and 
which  he  is  bound  to  perform,  or  which  are  sanctioned  as  proteesional  payments, 
by  the  general  and  established  custom  and  pnctice  of  the  profeauoD,  ought  to  be 
entered  and  allowed  as  professional  disbnraements  in  tiie  bill  of  ooets.  Other 
disbursements  ought  to  be  included  in  a  separate  caah  account. 
In  a  legal  proceeding,  A.  became  liable  to  ^y  £60.  This  was  paid  by  B.,  his  solicitor, 
wholiaa  not  acted  for  A.  in  the  proceedmg.  Held  that,  in  a  taxation  as  between 
A.  and  B.,  the  £60  was  not  properly  included  in  R's  bill  of  costs,  for  the  purpose 
of  determining  whether  one-sixth  had  been  taxed  off,  although  it  was  properly 
chargeable  as  a  cash  payment 

This  was  a  petition  for  liberty  to  except  to  the  certificate  of  the  Taxing  Master. 

It  appeared,  that  from  1846  to  February  1848,  Bemnant  was  employed  by 
Taylor,  an  executor,  in  the  eeneral  afiairs  of  the  executorship,  except  omy  as  to  a 
dispute  with  one  Johnson.  As  to  this  matter  Bemnant  had  written  two  lettm;  bat 
the  subsequent  proceedings  at  law  against  Johnson  were  conducted  by  another 
solicitor,  Smallpieoe.  In  the  result  of  the  action  and  subsequent  proceeding  between 
Taylor  and  Johnson,  Taylor  became  liable  to  pay  £64,  18s.  6d.  for  costs,  and,  threats 
having  been  made  to  compel  payment,  Bemnant  again  interposed  and  acted  in  the 
matter  as  solicitor  for  Taylor.  He  entered  into  a  negotiation,  but  without  success, 
and  ultimately,  at  the  request  of  Taylor,  he  gave  his  undertaking  to  pay  these  costs, 
and  paid  them  accordingly,  out  of  monies  of  his  own,  he  not  having  at  the  time  in 
hand  sufficient  monies  of  Taylor  to  pay  the  amount.  It  appeared  that  no  monies  <rf 
Taylor  had  been  specifically  appropriated  or  applied  for  such  payment. 

On  the  1st  of  June  Bemnant  delivered  his  general  bill  of  coats,  containing  charges 
for  his  negotiation  with  and  [60A]  payment  to  t^hnson,  and  including  as  a  professional 
charge,  the  sum  of  £64,  ISs.  6d.  paid  by  him  on  behalf  of  Taylor.  He  also  chaiged 
in  the  same  aoeonnt  a  sum  of  £28,  ISs.  which  bad  been  paid  by  him  for  Taylor,  to 
proctors,  for  tiie  expenses  of  proving  the  will. 

On  the  1st  of  July  1848,  Taylor  obtained  an  order  of  course  for  the  taxation  of 
Remnant's  bill  of  costs,  and  it  was  ordered,  that  Remnuit  should  give  credit  for  all 
sums  of  money,  by  him  received  of  or  on  account  of  Taylor,  and  that  he  should  be  at 
liberty  to  charge  all  sums  of  money,  paid  by  him  to  or  on  account  of  the  Petitioner. 

In  the  course  of  the  taxation,  the  Taxing  Master  had  stnick  out  this  payment  of 
£64,  18s.  6d.  from  the  bill  of  costs ;  but  he  allowed  it  as  a  cash  payment.  The 
omi^on  created  this  difference : — By  including  it,  less  than  one-sixth  was  struck  off, 
and  the  cost»  of  taxation,  under  the  Act  (6  &  7  Vict.  c.  73,  s.  37),  fell  on  the  client; 
bat^  excluding  it,  the  costs  fell  on  the  solicitor. 

The  Taxing  Master  had,  however,  allowed  the  ofaaxge  of  £38,  18s.  paid  to  the 
proctors  to  remain  in  the  bill  as  a  |>rofessionid  item. 

Mr.  Remnant  presented  a  petition  for  liberty  to  except  to  the  Master's  certificate. 

He  insisted,  that  this  sum  of  £64,  18s.  fid.  ought  not  to  have  been  excluded  from 
the  bill,  in  determining  whether  one-sixth  had  or  not  been  taxed  off,  and  that,  there- 
fore, the  costs  of  the  taxation  ought  to  be  borne  by  the  client 

[600]  Mr.  Turner  and  Mr.  Greene,  in  support  of  the  petition.  The  Master  has 
improperly  struck  out  the  item  of  £64,  188.  6d.  from  the  bill  of  costs.  It  is  plainly  a 
•  professional  disbursement  made  by  Bemnant  in  his  character  of  solicitor,  for,  but  for 
his  employment  in  that  capacity,  he  would  never  have  been  called  on  to  pay  the 
amount  for  his  client  It  therefore  comes  within  the  terms  "fees,  charges,  and 
disbursements"  mentioned  in  the  Solicitors' Act  (6  &  7  Vict  c.  73,  s.  37).  The 
Master  has  allowed  the  solicitor  all  the  items  of  charge  in  respect  to  his  undertaking 
to  pay  and  his  x»yment  of  this  sum,  and  for  attendance,  &c.,  on  the  matter ;  but  hs 
has  rejected  the  item  of  payment  on  which  the  whole  is  founded.  This  cannot  he 
right. 

It  is  settled,  that  an  attorney  is  authorized  to  insert  in  his  bill  the  amount  paid 
to  a  proctor  employed  by  him  for  his  client;  and  it  was  said,  to  be  the  constant 
course  to  consider  disbursements  of  this  description  as  properly  forming  part  of 
an  attorney's  bill ;  iVemljui  v.  FeiOhenlanhau^  (1  Ad.  &  £.  478).   Snch  a  payment 
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bu  been  allowed  in  this  veiv  bill  Bo  agun,  in  this  Court,  it  vu  recently  held,  that 
a  payment  for  his  client,  by  a  solicitor,  of  larncy  and  probate  duty  iraa  properly 
in^uded  in  a  bill  of  eosta.  In  re  B«dMi  (9  Beavan,  5).  There  is  no  distinction 
between  these  cases  and  the  present 

[Thk  Master  of  the  Eoli£.  In  that  case  it  was  conceded,  that^  independent 
of  the  security  taken,  it  was  properly  a  professional  charge.] 

Again,  the  solicitor  would  be  placed  in  this  difficulty,  by  excluding  this  item.  If 
he  inserted  it  in  his  bill  delivered  it  would  be  struck  ou^  and  if  he  omitted  it,  [606] 
and  brought  an  action  for  his  claim,  the  answer  would  be,  as  to  this  disbursement, 
'*  You  are  not  entitled  to  reeorer  it^  because  it  was  not  included  in  your  bill  as  signed 
and  delivered." 

Here  there  has  been  no  specific  appropriation  of  monies  of  the  dien^  and  the 
payment  must^  therefore,  be  considered  a  professional  disbnrsement,  properly  included 
in  the  solicntor's  bill  d  costs. 

Mr.  Walpole,  eoR/rl  There  is  no  dispute  as  to  the  allowanoe  of  this  sum,  and  the 
only  question  is,  in  which  of  two  accounts  it  ought  to  be  inserted.  The  Master  has 
come  to  a  right  conclusion  in  excluding  it  from  the  bill  of  costs,  and  in  inserting  it  in 
the  cash  account,  and  for  this  reason — it  is  not  a  taaxible  dvintruimmU.  It  is  a 
payment,  which,  if  really  made,  the  Taxing  Master  has  no  jurisdiction  to  moderate. 
The  statute  intends,  that  a  solicitor  shoula  be  charged  with  the  costs  of  taxation,  if 
his  professional  charges  exceed  a  certain  limit ;  the  "  bill  and  the  demand  **  of  such 
attorney  is  to  be  referred,  but  the  attorney  is  to  pay  the  ooete  "  if  such  bill "  alone 
exoeeds  by  one-sixth  whai  is  due.  An  account  of  the  payments  made  to  the  solicitor, 
and  <d  the  non-taxable  disbursements  made  by  him  for  his  client,  is  directed  to  be 
taken,  merely  for  t^e  purpose  of  aseertaining  tiie  amount  really  due  to  the  solicit(Hr, 
and  not  for  the  porpoee  of  taxing  them.  In  re  Bedtoh  (9  Beav.  6),  the  present 
point  was  not  argued,  and  the  decision  turned  on  the  effect  of  the  aeeurity  ^ven  \ff 
the  dient.  In  the  case  of  a  proctor,  necessarily  employed  by  a  solicitor  for  ms  client, 
the  case  is  different :  the  solicitor  is,  to  some  extent  at  least,  professionally  responsible 
for  the  proceedings  which  theproctor,  under  bis  iiMtructions,  takes  for  tiie  client. 
Though  there  was  no  appro-[6(ni-Eviation  in  this  cas^  still  the  solicitor  had  a  large 
sum  in  hand. 

Mr.  Turner,  in  reply. 

The  Master  op  the  Rolls  [Lord  Langdale].  It  is  very  desirable  to  have  some 
fixed  rule  on  this  subject,  in  order  to  prevent  future  liti^tion.  The  Court  has  no 
reason  to  complain  of  this  matter  being  brou^t  forward,  it  being  one  very  fitting  for 
discussion,  and  not  like  some  of  those  vexatious  questions  on  taxation,  with  which 
the  time  <tf  the  Court  has  sometimes  been  so  uselesuy  ocoopied. 

This  is  certainly  a  question  of  importance,  and  would  never  have  arisen,  if  the 
Legislature  had  not  enacted,  that  where  a  oertain  amount  is  taken  off  a  solicitor's  biU 
of  coats,  he  must  bear  the  costs  of  the  taxation.  It  is  not  disputed,  that  this  sum 
has  been  paid  for  the  client,  and  the  only  question  is,  whether  it  is  to  be  included  in 
the  attorney's  bill  of  costs  and  disbursements,  or  in  his  cash  account.  It  is  immaterial 
except  as  to  the  costs  of  taxation ;  if  it  be  retained  in  the  bill  of  costs,  then  less  than 
one-sixth  has  been  taken  off,  and  the  solicitor  would  get  his  costs  of  the  taxation. 

There  is  another  matter  to  be  considered,  which  is  uiis :  Mr.  Remnant  was  employed 
in  a  mixed  character ;  partly  as  an  attorney  in  matters  purely  professional,  and  partly 
as  agent  in  the  exeeatoiial  matters.  He  was  acting  in  some  matters  as  attorney,  and 
in  other  respects  as  a  mere  agent.  Bat  was  he  or  not  employed  by  reason  of  the 
prcrfessional  confidence  which  the  party  reposed  in  him?  Would  he  have  been 
employed,  if  he  [60B1  had  n<^  been  an  attorney  1  If  he  was  employed  merely  as  an 
attorney,  and  the  cusbnrsement  was  made  in  that  eharaeter,  it  woold  be  a  very 
different  question  from  that  which  would  have  arisen,  if  he  had  been  a  mere  agent 
That  does  make  a  difference. 

In  the  case  of  legacy  duty  a  party  may  pay  it  himself :  so  in  the  case  of  a 
proctor's  bill,  it  might  just  as  well  he  paid  by  a  party  himself,  but  both  such  payments 
have,  in  a  Court  of  law,  been  held  to  be  payments  made  professionally,  andT  properly 
induded  in  a  Inll  of  costs. 

It  is  a  matter  of  great  importuioe.   No  doubt  the  intention  of  the  Legislature 
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would  be  defeated,  if  an  attoraey,  employed  as  an  agent,  were  entitled  to  bring  erery 
disbursement  into  his  bill,  for  then  the  whole  effect  of  the  rule  as  to  the  costs  o£ 
taxation  would  be  destroyed.  It  therefore  becomes  necessary  to  consider  what  is  a 
proper  item  on  each  occasion. 

What  are  the  facts  here  1  Remnant  was  employed  as  the  attorney  of  Taylw,  an 
executor,  to  act  in  all  matters  connected  with  the  executorship^  with  one  exceptioo 
only.  In  that  instance,  Smallpieoe  was  employed  to  reoover  a  debt.  An  action  was 
brought  by  Smallpieoe,  which  was  successful,  until  it  became  necessary  to  levy  for  the 
debt,  when  it  appeared  there  were  no  goods  of  the  Defendant,  and  in  snbaeqaeat 
proceedings  considerable  expenses  were  incurred,  which  Taylor  became  liable  to  pay. 
Remnant,  who  bad  not  before  been  concerned  in  this  matter,  was  employed  before 
the  costs  had  been  paid,  to  get  Taylor  out  of  the  difficulty,  and  he  endeavoured  to 
negotiate  for  an  amicable  arrangement  of  the  matters.  He  was  then  employed  in  a 
matter  strictly  professional ;  and  he  has  been  allowed,  on  £609]  taxation,  tus  coste  for 
these  matters.  It  was  necessary  to  make  arrangements  for  the  payment  of  the  costs 
incurred  under  the  management  of  Smallpiece.  Remnant  undertook  to  pay  them,  and 
afterwards,  at  the  special  request  of  Taylor,  he  paid  the  amount,  for  the  purpose  M 
preventing  Taylor  being  diataressed  by  process  for  ^ese  costs.  Was  not  this  a  matter 
of  professional  business,  when  all  the  fwrner  steps  are  allowed  to  be  {ffofesiionalf  The 
Master  has  oonsidered  that  the  payment  of  l^e  money,  which  was  a  naceasaiy  step  to 
be  taken  in  the  matter,  ought  to  be  taken  out  of  the  mU  of  pnrfeasiooal  disburBamenta 
and  placed  in  the  cash  account  Though  I  cannot  see  the  reason  for  it,  I  have  so 
much  reliance  on  the  judgment  of  the  Taxing  Master,  that  I  will  not  decide  the  point 
until  I  have  conunuuicated  with  him.  Subject  to  that,  I  have  an  impression,  that, 
according  to  the  authorities,  I  must  consider  this  a  ]»t>fessional  disbursement  which 
the  Court  has  been  in  the  habit  of  allowing  solicitors  to  insert  as  an  item  in  their  bills 
of  costs. 

June  23.  Ths  Master  of  the  Rolls  [Lord  Langdale].  The  Petitioner,  Mr. 
Remnant,  was  employed  as  the  attorney  and  tu^ent  of  James  Taylor,  in  matters 
relating  to  the  estate  of  John  Taylor,  deceased,  ol  whose  will  James  Taylor  was  ede 
executor. 

In  the  result  of  an  action,  which  James  Taylor,  b^  another  attoraey,  Inrought 
against  Johnson,  Taylor  became  indebted  to  Johnson,  in  the  sum  of  18s.  6d. 
for  costs.  Some  negotiation  for  a  compromise  took  place,  and  in  that  negotiation. 
Remnant  (who  bad  not  been  attorney  in  the  action)  acted  as  solicitor  for  Taylor,  and 
made  professional  charges,  which  were  allowed  in  re-[610]-spect  Uiereof.  The  attempt 
to  compromise  failed,  and  Taylor  requested  Remnant  to  pay  the  amount,  which  ha 
did.  Remnant  afterwards  delivered  his  bill  of  costa  against  Taylor,  and  therein 
charged  the  sum  of  X64, 18s.  6d.  as  a  |Hrofea8ional  disbursement  On  taxaticm,  the 
Master  disallowed  it,  and  upon  this  peUtion  the  question  is,  whether  that  disaUov- 
anee  is  right 

It  is  not  a  question  whether  the  sum  of  X64,  IBs.  6d.  ought  to  be  paid  or  allowed 
in  account  to  the  soluutor,  who  is  admitted  to  have  paid  it  on  behalf  of  his  dient 

The  only  question  is,  in  what  character  it  is  to  be  allowed,  whether  as  a  pro- 
fessional disbnrsement  in  the  IhU  of  ooets,  or  as  a  mere  cash  payment  The  question 
would  be  of  no  importance,  on  this  occasion  at  least,  if  it  were  not  for  the  law  relating 
to  the  taxation  of  costs  and  the  payment  of  the  costs  of  the  taxation.  If  the  bill, 
when  taxed,  be  less  by  a  sixth  part  than  the  bill  delivered,  the  costs  are  to  be  paid 
by  the  solicitor,  otherwise,  not ;  and  it  is  plain,  that  if  the  solicitor  includes  cash 
payments,  or  advances,  or  mere  loans  of  money,  in  his  bill  of  costs,  as  professional 
disbursements,  more  than  oae-sixth  of  his  reuly  professional  charges  (the  proper 
subject  of  taxation)  may  be  taxed  off,  and  yet  not  so  much  as  one^ixw  of  the  amount 
(rf  idl  the  charges  (consisting  partly  of  professional  charges,  and  partly  of  cash 
payments  or  advances)  may  be  taxed  off,  and  thus  the  solicitor  may  avoid  payment  of 
the  costs  of  taxation. 

It  is  to  be  regretted  that  the  cases  on  the  subject^  most  of  whidi  were  cited  and 
commented  upon  at  the  hearing,  do  not  afford  any  practical  rule.  The  case  In  re 
£e^m  (9  Beavan,  5)  was  most  relied  on  for  the  Petitioner,  but  [SLl]  the  point  now 
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laind  wmi  not  Uiea  argoed  or  oonndered ;  the  daeimon  proceeded  upoa  tiie  DOtion, 
that  tiie  sum  there  in  queataon  was  properly  a  prtrfouioniu  disbnnement,  and  vould, 
in  the  ordinaiy  course,  have  been  allowea  as  such.  The  only  question  raised  vas, 
whether  its  admitted  obaracter  as  a  professional  disbursement  was  altered  by  the 
security  given  for  its  payment. 

It  appears  to  me,  that  the  cases  which  have  been  decided  do  not  depend  upon,  and 
are  not  capable  of  being  referred  to  any  acknowledged  general  principles ;  and  I  have 
considered  it  so  important  that  a  general  rule  should,  u  possible,  be  established,  that 
I  have  thought  it  right  to  request  the  Taxing  Masters  to  oonsidw  th.t  subject,  with 
reference  to  the  general  practice  of  the  profession,  and  after  giving  it  weir  best 
attention,  to  state  their  opinion  thereon  to  me. 

I  am  indebted  to  tiiem  fw  the  following  oertifioate : — 


"  In  compliance  wi^  your  Lordship's  directions,  we,  the  undersigned,  beg  leave 
respectfully  to  state — 

"  That  we  have  been  unable  to  reconcile  all  the  reported  cases  with  the  actual 
practice  of  the  profession,  in  charging  some  payments  as  professional  disbursements 
m  bills  of  cost^  and  others  as  payments  in  cash  accounts.  The  practice  is  almost 
universal,  to  m^e  a  distinction  between  such  payments.  And  if  we  may  be  allowed 
to  state,  what,  in  our  opinion,  is  the  principle  on  wbich  the  practice  of  the  profession 
rests,  apart  from  and  without  reference  to  the  reported  cases,  we  should  state  it  as 
follows,  viz. : — 

"  That  such  payments  as  the  solicitor,  in  the  due  dischuge  of  the  duty  he  has 
undertaken,  is  bound  [61!^  to  make,  so  long  as  he  continues  to  act  as  solicitor, 
whether  his  dieat  furoisheB  him  with  money  for  the  purpose^  or  with  money  on 
account,  or  not :  as,  for  instance,  fees  of  tbe  officers  of  tbe  Courts  fees  of  oooosel, 
expense  of  witoesses,  &c.,  and  also  such  payments  in  general  business,  not  in  suits,  as 
the  solicitor  is  looked  upon  as  the  person  bound,  by  custom,  to  make,  as  for  instance, 
counsel's  fees  on  abstracts  and  conveyances,  payments  for  registers  in  proving 
pedigree,  stamp  duty  on  conveyances  and  mort^^es,  charges  ot  agents,  stationers,  or 
printers  emploved  br  him,  &c.,  are,  by  practice  and  we  thiupropwly,  intxodueed  into 
the  solicitors  bill  of  fees  and  disbursements. 

"  But  that  payments  which  the  solicitor  is  not  either  by  law  bound  to  make,  or, 
by  custom,  looked  upon  as  the  person  to  make,  as,  for  instance,  purchase-monies  or 
interest  thereon,  monies  paid  into  Court,  damages  or  oosts  pud  to  opponent  parties, 
IttUs  due  to  the  solicitors  of  trustees,  mortgagees,  or  other  parties,  legacy  or  residuary 
duties,  or  otiier  parents  of  a  like  descri^on,  which  the  solioitor  maikee  as  agen^  on 
the  order  of  the  choit,  and  not  in  disobarge  of  his  own  duty  or  liability  as  solicitor, 
are,  by  praotioe  and  we  think  properly,  charged  in  the  cash  aeeount. 

"  We  think  also,  that  the  question  whether  such  payments  are  professional 
disbursements  or  otherwise,  is  not  affected  by  the  state  of  the  cash  account  between 
the  soli<»tor  and  the  client ;  and  that  (for  instance)  counsel's  fees  would  not  the  less 
properly  be  introduced  into  the  bill  of  costs  as  a  professional  disbursement,  because 
the  elient  may  have  given  money  expressly  for  paying  tiiem;  and  that  purchase- 
money  or  damages  would  not  be  properly  so  intrraucec^  notwithstanding  [613}  the 
solicitor  may  have  advanced  the  money  out  of  his  own  funds. 

"  We  have  availed  ourselves  of  your  Lordship's  permission  to  state  our  0|nni<m 
witiiout  reference  to  the  decided  cases,  some  of  which,  we  are  aware,  are  not  quite  in 
aocordaoce  with  it ;  but  we  are  satisfied,  that  althoi^  instances  may,  no  doubts  be 
{MToduoed  to  tile  otmtrMy,  the  general  praotioe  of  the  pnrfeesion  is  in  acoordanoe  witii 
tiie  princi]^  we  have  above  st^ed. 


To  Ihe  Right  Hmaarable  (he  Master  of  the  RoUs. 


Taxing  Masters'  Office, 
20th  June  1849. 


Philip  Mabtineau. 
John  Wainwright. 
H.  R.  Bainbb. 


Joseph  Pakkbs. 
BiOHAKD  Mills. 

BOBKBT  E  FOLLSTT." 
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Fnna  this  oertifieate^  aikt  from*tii0  inqairies  vhioh  I  hare  made,  it  appaan  to  nub 
that  it  ia  th«  praotiee  of  aoLieiton,  vho  hare  to  ^lay  or  advuoa  nunuy  on  behalf 
of  their  dientB,  carefally  to  distingoish  sach  mofeuuMial  diBbaraementfl  aa  ought  to 
be  entered  in  their  billa  of  costa,  from  aueh  ouier  advuioea  or  payments,  as  ought  to 
be  entered  only  in  their  cash  accounts,  aa  cash  payments  or  advances.  And  it  seems 
to  me  a  very  reasonable  and  proper  rule,  that  those  payments  only,  which  are  nudo 
in  pursuance  of  the  professional  duty  undertaken  by  the  solicitor,  and  which  he  is 
bound  to  perform,  or  which  are  sanctioned  as  professional  payments,  by  the  geneml 
Bad  estabhshed  custom  and  practice  of  the  profession,  ought  to  be  entered  or  allowed 
as  professional  disbursements  in  the  bill  of  costs.  And,  considering  that  the  sum  of 
£6i,  18s.  6d.  now  in  question,  was  not  a  sum  which  it  was  incumbent  on  the  solicitor 
to  pay  in  the  discharge  [614]  of  his  profesakmal  duty,  and  it  is  not  the  |«aetioe 
or  custom  the  professKm  to  consider  suob  a  payment  as  a  iffttfessional  disbursement^ 
but  only  as  s  cash  payment,  I  have  come  to  the  conclusion  (not  in  aooordanoe  witii 
my  first  imjveBsion)  tut  the  Taxing  Masters'  cwtificate  is  right,  and  thai  tlie  petitun 
must  be  dismiased. 

No  eoats. 


[614]  RoBoraoN  v.  Hadut.  April  26,  Jfay  S,  1849. 

[8.  C.  18  L.  J.  Ch.  438.] 

A  motion  by  a  Defendant  for  a  leceiTer  is  irregular,  even  in  a  case  where  on 
executor  med  a  bill  against  his  oo^eeator,  insisting  that  a  reeeiTer  ma  Deeesarj. 

The  tntattt',  by  his  wHl,  apptmited  Robinson  and  Badhy  exmatan,  and  he 
declared  that  tiiey  should  aooount  to  his  estate  for  the  sums  due  from  tiiem  to  faiin. 
They  both  proved  the  will. 

Robinson  filed  this  bUl  against  Hadley  his  oo-executor,  and  against  the  parties 
beneficially  entitled  under  the  will,  alleging  that  Hadley  hiaid  misapplied  the  assets, 
and  that  it  was  proper  that  a  reoeirer  should  be  appointed.  The  bill  prayed  in 
account,  and  for  an  injunction,  and  receiver. 

Hadley,  by  his  answer,  stated  that  the  Plaintiff  was  indebted  on  bond  to  the 
testator,  at  the  time  of  his  death,  in  the  sum  of  £300,  and  which  sum  atiU  remained 
unpaid.  The  Defenduit  made  out  ^uA,  after  retaining  a  debt  due  to  himself  no 
balanee  remained  in  his  hands,  but  he  stated  that  most  of  tiie  debts  and  the  l^jidei 
still  remained  unpaid. 

The  Defendant  now  moved  for  a  receiver. 

[6UQ  Mr.  Glasse,  in  support  of  the  motion.  This  is  a  special  oaae :  the  Plaintiff 
asks  for  a  receiver  to  protect  the  estate,  and,  therefore,  submits  to  (me  being  appointed. 
The  Defendant  concurs  in  thinking  it  expedient,  and  as  neither  -party  is  benefioislly 
interested,  there  is  no  reason  why  the  Court  should  not  interfere  and  protect  the 
outstanding  estate.  A  debt  is  doe  from  the  Plaintiff,  whioh,  unless  a  receiver  bs 
appointed,  oe  will  not  pay. 

Mr.  S.  James,  eonint,  contended,  that  it  was.  contrary  to  all  the  rules  of  praetioe 
for  a  Defendant  to  move  for  a  reeeiver.  (See  the  judgment  in  Brom  v.  NaoaU,  2 
Myl.  &  Cr.  p.  668.)  He  also  argued  that,  under  the  circumstances  which  he  stated, 
a  receiver  was  not  required,  and  objected  that  no  afiSdavit  had  been  filed  in  support 
of  the  motion. 

The  MAjSTiK  of  THS  Boll&  This  is  a  novel  applieaticm.  The  nsoal  role  is^  that 
if  a  Defendant  requires  a  reeeiver  against  the  Plaintiff,  he  must  file  a  en»s-l»lL  Lst 
the  motion  stand  over,  to  see  if  any  authority  ean  be  found  for  such  an  apjdioatiMi 
and  to  file  an  afBdavil 

May  3.    The  motion  was  again  brought  forward. 
Mr.  Glasse,  in  support  of  tae  motion. 
Mr.  S.  James,  eontrit, 

 (2  Dickens,  778)  was  cited 
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Ifil'S]  Thi  Masiib  or  thk  Bolus  {Lotd  Langdale].  Thii  u  a  nnguhr  case. 
The  PluD^  and  one  of  the  DefeDdants  are  co^xeouton.   The  other  DefendontB, 

who  are  the  persons  interested  in  the  estate,  take  no  proceedings,  but  the  Plaintiff, 
one  of  the  executors,  files  his  bill,  complaining  of  the  oondaot  of  bis  co^xecutor,  and 
stating  that  it  is  proper  that  a  receiver  should  be  appointed,  and  he  prays  for  one  b^ 
his  bill.  The  Defendant  having  put  in  his  answer,  the  Plaintiff  finds  that  there  is 
no  reason  for  asking  for  a  receiver  against  him,  and  he  not  only  refuses  to  move  for 
a  receiver,  but  opposes  Uie  endeavour  made  by  the  Defendant  to  have  one  appointed. 

The  Defendant,  finding  the  Plaintiff  does  not  move,  thinks  fit  to  give  this  notice 
of  motion  for  a  reodvw,  and  states  some  reasons  why  one  should  be  appmnted. 

I  do  not  enter  into  these  reasons,  because  I  am  of  ojnnion,  in  tiie  abeenoe  of  all 
authority,  that  I  have  no  righ^  at  tiie  inatanoe  of  a  Defendant,  to  grant  a  reoeiver. 
The  Plaintiff,  tiiough  be  asks  iw  a  reesiver  by  bis  bill,  opposes  the  appointment  of 
one,  and  yet  asks  for  his  costs.   I  shall  ^ve  none. 

Mr.  S.  James  asked  that  the  costs  might  be  costs  in  tbe  cause. 

Thi  BIastib  or  thi  Bolu.  I  give  no  directionB  as  to  oosta. 


[617]  Fletohir  v.  Moorx.         18, 1849. 

Pending  the  usual  reference  to  inquire  which  of  two  smta  is  most  beneficial,  it  is 

irregular  to  obtain  an  ordw  of  course  to  amend. 
The  Master  of  the  Bolls  has  not  authority  to  order  ^regular  amendmenti  to  be  taino 

off  the  file  in  a  Y.-C's  oause. 

Two  suits  were  filed  in  the  name  of  an  infant  by  diffennt  next  friends. 

On  the  26th  of  June  the  Vice-Chancellor  of  England  made  an  order,  referring  it 
to  the  Master  to  ascertain  which  of  the  two  suits  it  was  most  for  the  infant  Plaintiff's 
benefit  should  be  prosecuted. 

On  the  20th  an  order  ^  oourse  was  obtained  in  the  second  cause  tar  leave  to 
amend,  and  the  bill  was  amended  on  the  same  day,  but  upon  the  application  for  this 
order,  the  order  of  reference  had  been  suppressed. 

Mr.  Turner  and  Mr.  Webster  now  moved  to  discharge  the  order  to  amend,  on  the 
ground,  first,  that  it  interfered  with  the  existing  refereneej  and,  aeoondly,  because 
the  party  obtaining  it  had  suppressed  a  material  MOt. 

Mr.  Boupell  and  Mr.  Milne,  insisted  that  the  order  of  reference  did  not 

stay  the  proceeding  in  the  suit  (1) ;  that,  therefore,  it  was  competent  to  the  party  to 
render  the  suit  more  effective,  and  that  the  suppression  was  therefore  immateriaL 

Thz  Mastbr  07  THE  BoLus  thought  it  clear,  that  the  state  of  oircumstances  was 
altered  by  the  amendment^  and  that  the  order  was  irregular ;  but  he  said  that  he 
oouki  not  (Hrder  the  amendment  to  be  taken  off  the  file,  as  the  cause  was  attached  to 
another  branch  of  the  Court.  (See  Edge  v.  Duke,  10  Beavan,  184,  and  Qoodak  v. 
QawOwm,  1  Mao.  &  Gor.  319.) 


BetneUj  v.  Spbti.   {Ex  rdaiwiie.)  Augud  6,  7,  1848. 

[a  a  10  Bear.  51.   See  /«  n  PodteOMmte,  1887,  96  Ch.  D.  726.] 

A.  6.  wrote  the  draft  of  a  letter  to  his  solicitor,  in  order  that  such  solicitor  might 
write  a  similar  one  to  him,  to  be  shewn  to  C.  D.,  and  thereby  induce  him  to  enter 
into  a  contract  On  a  bill  to  set  aside  the  contract  for  fraud,  Held,  that  the  solicitor 
was  bound  to  produce  the  letter,  but  not  the  other  correspondence  between  himself 
and  his  client 

Order  for  OToduction  made,  on  admissions  in  an  answer  filed  prior  to  the  amendment 
<rf  the  uU,  but  whidi  did  not  vary  the  case. 

The  particulars  of  this  case  are  mentioned  in  a  former  volume  (10  Beavan,  61), 
where  the  proceedings  on  a  motion  for  the  production  of  documents  are  reported. 

(1)  See  Westby  r.  fF6$tby,  1  De  Gex  &  Sm.  410;  and  dutabeU  v.  OmwieU,  Beg. 
Lib.  1836,  A.  foL  312. 
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Fartiier  disooreiy  having  been  obtained,  it  appeared  that  Uie  Defendant  Toang 
had  in  his  ponesrion  Sprye's  draft  of  the  letter  of  April  1844,  mentioned  in  the  former 
report,  and  that  Sprye  had  written  a  draft  of  another  letter  of  13th  May  1843,  and 
sent  it  to  Young,  in  order  that  Young,  if  he  concurred,  might  copy  and  send  it  to 
Sprye,  as  a  letter  emanating  from  Young,  with  a  view  to  Sprye'a  forwarding  it  to  Sir 
'I^omas  Reynell.  'Hiis  letter  was  sent  by  Young  to  Sprye,  and  by  Sprye  to  Sir 
Thomas  Beynell,  and  was  mainly  inetromental  in  procuring  for  Sprye  the  conreyanoe 
of  the  first  moiety  of  the  estate. 

The  Plaintiff  uow  moved  for  the  production  of  the  draft  of  the  letter  of  Ajdl 
1844,  the  letter  of  the  12th  of  Afay  1843,  the  draft  of  it,  the  power  of  attorney  of 
July  1843,  and  all  the  oorrespondenoe  between  Sprye  aiKl  Young  not  ordered  to  be 
produced  on  the  former  occasion. 

Mr.  Shapter,  for  the  Plaintiff,  asked  for  their  production,  upon  the  same  prindple 
that  the  letter  of  April  1844  had  f<»merly  been  ordered  to  be  produced.  He  con- 
tended that  it  appeu^  from  the  concoction  of  two  such  material  letters,  and  from 
the  general  nature  of  the  case,  that  Young  had  acted  in  a  frandulent  and  unprofessional 
manner,  and  not  according  to  the  usual  [619]  mode  of  dealing  between  solicitor  and 
client  That  he  had  aotM  as  the  tool  rather  than  as  the  solicitor  of  Sprye ;  and  that, 
therefore,  the  Plaintiff  was  entitled  to  a  production  not  only  of  the  two  letters,  but 
of  all  the  correspondence  which  had  passed  between  Young  and  Sprye. 

Mr.  Turner  and  Mr.  Stinton,  for  the  Defendant  Sprye,  and  Mr.  Terrell,  for  the 
Defendant  Young,  oppoeed  the  production,  on  the  ground  that  the  documents  were 
privileged  communications  between  a  solicitor  and  his  elimt^  and  they-  eontaoded, 
that  a  mere  allegation  of  fraud  was  not  sufficient  to  induce  t^e  Court  to  break  throng 
the  general  rule :  Gkemauh  v.  Oaakdl  (1  Myl.  &  K.  98). 

They  objected  that  the  flaintiff  had  amended  his  Idll  mnoe  Uie  last  answer,  and 
tiierefore,  could  not  now  move  for  production :  ffavafeld  v.  Pymcm  (2  Phil.  202). 

Mr.  Shapter,  in  reply.  In  Haverfield  v.  Pyman,  the  amendments  alt<^ther  altered 
the  issue  between  the  parties ;  but  in  the  (ffesent  iiuitan(»,  the  case  is  not  at  all  varied 
by  the  amendment. 

The  Master  of  the  Rolls  [Lord  Langdale].  The  solicitor  acting  as  pariicept 
eriminUy  and  not  in  the  true  relationship  of  solicitor  and  client,  is  bound  to  produce 
the  documents  concocted  between  him  and  his  client.  That  was  the  ground  on  which 
I  made  the  former  order.  I  think  the  Defendant  must  produce  the  draft  of  the  letter 
of  April  1844,  and  the  letter  of  the  12th  of  May  1843,  and  the  power  of  attorney,  but 


NOTB. — At  the  hearing  of  the  cause,  before  Sir  J.  Wigram,  T.-C,  in  1849,  the 
transaction  was  set  aside. 


Upon  a  taxation,  a  solicitor  put  in  an  insufficient  examination.  He  was  ordered,  on 
motion,  to  pay  tiie  ooets  oooaaitHied  therel^,  and  of  the  four<lay  order,  and  of  the 
application. 

A  common  order  for  taxation  having  been  made,  the  solicitor  put  in  an  insuffident 
answer  or  examination  to  the  interrogatories  allowed  by  the  Taxing  Master.  The 
Blaster  so  eertified  on  the  26th  of  July  1848,  and  the  client  thereupon  obtained  the 
fonr<lay  order,  that  the  solicitor  should,  witiiin  four  days,  put  in  his  examination,  or 
in  default  stand  committed.    The  solicitor  then  put  in  a  sufficient  answer. 

Mr.  Amphlett,  now  moved,  on  notice,  for  an  order  for  the  taxation  of  the  costs 
occasioned  by  Bainbrigge  having  filed  an  insufficient  answer  or  examination  to  the 
interrogatories  allowedby  the  Taxing  Master,  and  the  costs  of  obtaining  the  fourdsy 
order  and  of  this  application.    He  cited  Hvbbard  v.  HewUa  (2  Madd.  469),  2  Smith  i 


Pr.  148  (3d  ed.),  and  2  DanieU's  Pr.  (p.  1136  (2d  ed.) ;  and  see  Mabim  v.  Babitts,  3 
Y.&Con.(£x.)  69X 


[690]  In  re  Baimbuook   Dec.  9,  1848. 
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Thx  Master  or  thk  Bollb  [liord  Langdala].  I  do  not  widx  to  introduoe  waj 
new  practice.   Let  the  usual  order  be  made. 

Order. — ^Taz  t^e  dient'a  ooats  oeeasioned  by  Bunbri^  having  filed  an  inniffioient 
answer,  and  the  costs  of  and  occasioned  by  the  obtaining  the  four-day  order  and  of 
this  application  and  relating  thereto,  and  let  the  amount  be  paid  by  BainlHigge. — Bc^. 
Lib.  1847,  A.  foL  56C. 


£621]   W  tr.  B  .   April  18,  1849. 

Bequest  in  trust  for  A.  for  life,  if  he  should  not  marry  Harriet  R  And  after  such 
forfeiture  sboidd  have  taken  place,  and  after  the  decease  A.,  in  trust  for  the 
widow  of  A.  (except  as  aforesaid)  and  A.'8  children  by  any  other  woman  than 
Harriett  B.  A.  married  Harriett  B.  Held,  that  A.  was  still  entitled  to  the  income. 

The  testator,  in  this  cas^  gave  his  personal  estate  to  trustees,  upon  trust,  as  to 
oDe-fourth,  "  to  ray  the  yearly  and  other  dividends  and  proceeds  thereof  into  the 
proper  haods  of  T.  W.  the  younger,  to  the  intent  that  the  same  might  be  a  provision 
for  his  personal  maintenance  and  support  during  his  naturd  life,  if  he  should  not 
have,  in  his  the  testator's  lifetime,  married  or  conabited  with,  or  have  had  any  child 
or  cUldren  since  the  year  ljB25,  or  after  his  decease  he  should  not  marry  or  cohabit 
with  Susanna  B.  and  Harriett  B.,  or  any  other  of  the  daughters  or  daughter  of  G.  G 
B.,  then  or  late  of  F.,  in  the  county  of  Kent,  soapboiler."  And  the  testator  declared 
that  the  same  should  not  be  subject  or  liable  to  anticipation. 

And  from  and  after  any  such  forfeiture  should  have  taken  place,  the  testator 
directed  his  trustees  to  lay  out  the  same,  and  after  the  decease  of  T.  W.  the  younger, 
upon  certain  trusts  for  the  widow  of  T.  W.,  except  as  aforesaid,  and  his  children  by 
any  other  woman  or  women  other  than  and  except  Susanna  B.  and  Harriett  B.,  or  any 
other  of  the  daughters  or  daughter  of  the  said  G.  C.  B. 

The  testator  died  on  the  10th  of  March  1831,  and,  on  the  30th  of  October  1831, 
T.  W.  the  youn^  married  Harriett  R 

The  fund  bemg  in  Clourt,  T.  W.  the  younger  [veeented  apetition  for  payment,  and 
the  question  was,  [fflSQ  whether  the  life  ioterest  of  T.  W.  the  younger  had  been 
forfeited  by  his  marriage  with  H.  B. 

Mr.  Turner  and  Mr.  Lloyd,  in  support  of  the  petition. 

Mr.  Chandless,  for  the  executors,  argued  that  tne  interest  of  the  legatee  had  oaaaed. 

Sir  W.  Biddell,  for  another  pftrty. 

CJomyns'  Dig.  "Condition,"  Littleton,  "Estates upon  Condition," fiiepwortA  v.  Tayhr 
(1  Cox,  112)  were  cited. 

The  Master  of  the  Bolls  [Lord  Langdale]  held  that  T.  W.  was  still  entitled  to 
the  income^  and  ordered  aooordiu^y.   (See  Beg.  Lib.  1848,  E  fol.  730.) 


[623]  Clark  «.  Jaques.  Ma^  22,  1849. 
Costs  iA  a  motion  may  be  given  though  not  asked  for  by  the  notice  of  motion. 

A  motion  was  made  in  this  cause  on  behalf  of  Thomas  Q.  Jaques,  and  directed  a^tinst 
his  former  aolioitor,  T.  A.  F.  B.,  but  tiie  notice  of  motion  did  not  ask  for  the  costs  of 
the  motion.   After  the  merits  had  been  disposed  of, 

Mr.  Lewin,  who  appeared  in  support  of  the  motion,  asked  for  the  eosta. 

Mr.  Soatl^jat^  omAii,  for  T.  A.  F.  B.,  objected  that  the  costs*  not  having  been 
asked  for  by  ue  notice  of  motion,  could  not  be  giveD.(l) 

(1)  See  Mam  v.  King,  18  Ves.  296 ;  Coz  v.  AUingham,  3  Mad.  393  ;  and  Holden  v. 
KytuuUm^  2  Beav.  p.  207 ;  but  see  Leicester  v.  Leicester^  1  Smith's  Pract.  118  (3d  ed.) ; 
and  Lord  PoriairUingUm  v.  ffraAom,  4  L.  J.  (N.  S.),  Ch.  p.  241). 
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Thx  Master  of  thi' Bolls  said  there  h«d  been  a  oaae  before  the  Lord  Chaneellor, 
in  which  he  thoq^^t        tha  Court  ooidd  give  coit^  though  not  asked  for  by  the 

notice  of  motion. 

He  gave  the  ooate  in  thie  oase,  and  directed  them  to  be  aet  <tf  againat  aome  ooita 
directed  to  be  paid  to  T.  A.  F.  S.,  out  <rf  Thomas  G.  Jaquea'a  fund  by^  a  former  oidw. 
(Beg.  Lib.  1848.  A.  foL  1451.) 


Proceedings  in  a  second  suit  were  stayed,  until  the  costs  of  a  former  suit  for  the  same 
purpose  had  been  paid.  After  great  delay,  the  Court  ordered,  that,  unless  the  costs 
were  paid  within  a  limited  time,  the  bill  ahonld  stand  dismissed. 

This  was  a  bill  filed  by  an  uncertificated  bankrupt  against  his  assignees  and  a 

nohaser  from  them,  to  set  aside  the  purchase.  A  former  bill  for  the  same  punosa 
been  dismissed,  with  costs.  Hiese  beine  unpaid,  Holcombe.  on  the  14th  (rf 
November  1845,  obtained  an  order  to  stay  all  fffoceedings  in  this  second  sui^  as 
regaided  him,  until  the  Plaintiff  had  paid  the  coats  of  the  former  suit  (sea  AUm  y. 
Hordem,  6  Beavan,  623,  and  the  oases  in  tiie  note,  p.  636) ;  and  it  was  ord««d,  Uiat 
Holcombe  should  have  twelve  days  to  demur,  and  six  wews  to  plead  or  answer  from 
the  nayment  of  such  costs. 

In  1847  the  assignees  obtained  an  order  to  dismiss  the  suit  as  agunst  them  fw 
want  of  prosecution ;  and,  the  costs  of  the  former  suit  still  remaining  unpaid, 

Mr.  Cole,  on  behalf  of  Holcombe.  now  moved,  that  unless  the  Plaintiff  paid  the 
costs  before  Hilary  term  the  bill  should  stand  dismissed. 
The  Plaintiff  did  not  appear. 

Tbs  Master  of  the  Bolls  [Lord  Langdale]  said  that  Uiis  was  reasonable,  and 
ordered  aooor^^y. 

[638]  /«  rs  Joseph's  WxLL.  /»» 10  &  11  Tior.  a  96.  JtfanAS,  1800. 

Executors  paid  money  into  Court  under  the  Trustee  Indemnity  Act,  to  an  aocouat 
headed.  "In  the  matter  of  the  trusts  of  the  will  of  S.  J."  The  Court  held,  that 
the  account  was  too  general  to  enable  it  to  act  under  this  statute. 

Observations  as  to  the  efflBot  of  and  the  proper  made  of  prooeeding  under  this  Act 

In  this  case,  the  testator  died  in  1828.  and  his  ^eoutors  had  paid  into  Court  a 
sum  of  money,  under  the  Trustees  Indemnity  Act  (10  &  11  Vict  c.  96.  extended  by 
the  12  &  13  Vict.  c.  74),  to  an  account,  headed  as  followa:— "/»  /As  Matter  ^  A< 
TVusfo  of  the  WiU  of  Samwl  Jok^  dueaa^!* 

A  petition  was  now  presented  by  the  party  nlaiming  to  be  beneficiaUy  interested 
for  payment  of  the  fund. 

Mr.  J.  H.  PalmOT,  in  support  of  the  petition. 

Mr.  Shapter.  for  the  executors. 

The  Master  of  the  Bolls  [Lord  Langdale].  I  ean  make  no  <ffder  on  this 
petition. 

A  trustee  who  pays  a  fund  into  Court  to  a  particular  account,  will  be  exaursted 
aa  to  that  sum ;  but  where  it  is  paid  to  tiie  aoconnt  of  a  testator's  will  generally,  it 
leads  to  a  general  administration  of  the  estata   The  matter  is  left  too  va^e  and 

indefinite  for  the  Court  to  act  upon  under  this  Act  of  Parliament ;  for  it  mrolvei 
the  necessity  of  seeing  to  the  payment  of  the  debts,  and  to  the  due  admiuistraticHi  of 
the  estate. 

I  cannot  pay  the  fund  back  a^n ;  but  I  will  now  do  that  which  I  have  doce  on 
former  occasions,  namely,  [626J  give  leave  to  the  executors  to  apply  for  a  transfer  of 
the  fund,  from  the  account  which  is  too  general,  to  a  particular  account,  so  that  they 
may  have  tiie  benefit  of  this  very  oseful  Act  of  Farliuient 


[621]  Lautoijh  v.  Holookbe.  Btt.  16, 1848. 
[S.  C.  10  Beavan.  266.] 


n  bult.  «r. 
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la  poceeding  under  this  Act,  I  conceive  an  executor  must  take  on  himself  tike 
lesponsibility  of  saving  that  the  fund  belongs  to  those  to  whose  particular  aooount  he 
desuns  the  fund  to  be  carried,  but  that  he  deelinea  to  ta>ke  on  himself  the  responsibility 
ot  ascertaining  the  persons  or  making  the  payment.   It  is  vety  important  that  this 

distinction  should  be  generallv  known. 

Mr.  Sbapter  said  he  would  now  consent  to  the  transfer. 

Thb  Buster  op  tbm  Boub.  Yon  must  make  a  distinct  applieation  for  that 
purpose. 

[627]  Lawbon  «.  BiOKBrra.  /mm  2, 1849. 

Bules  of  praotioe  upon  applioatirais  to  diseharge  reoeiverB  and  vacate  their 
recognicanoea. 

If  the  balance  is  to  be  paid  into  Court,  the  same  order  may  direet  the  recognizances 
to  be  vacated;  bnt»  if  the  balance  is  to  be  paid  in  any  other  mode,  a  sectmd 
application  becomes  necessary. 

The  following  rules  of  mractioe  have  sevwal  times  been  stated  by  the  Master  ot 
the  BoUs  on  this  and  other  applications  to  dischar^  a  receiver  and  vacate  his 
recogniances.  (See  2  Daniell's  Pr.  1629  (2d  ed.).)  It  is  convenient  that  they  should 
be  generally  known. 

rint.  U  the  order  directs  the  payment  of  the  balance  into  Ck)urt,  tiie  same  order 
may  direct  the  recognizance  to  be  vacated  upon  payment  of  such  balance  into  Ooort, 
such  payment  being  shewn  by  the  certificate  of  the  Aooountaot-Oenend. 

Second.  But  if  the  payment  is  directed  to  be  made  to  a  person,  or  in  any  other 
mode  than  into  Conrt^  tnen,  after  the  payment  has  been  made,  it  is  to  be  proved,  and 
a  second  petitiw  is  necessary  tot  tite  purpose  oi  obtaining  an  order  to  vacate  the 
recognizances  apon  tiie  yrota  being  given.  On  the  second  occasion,  however,  the 
matter  need  not  be  mentioned  in  Courts  but  the  petition  being  left  at  the  Sen^tary's 
office,  togBther  with  proper  evidence  of  the  payment  d  tiie  buanoei  the  order  will  oe 
made  wiUiout  further  attendance. 
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[1]   Bbidbon  ff.  Bkmxoki.   Feb,  9,  April  16,  1849. 
[See  Bovill  v.  Orate,  1865,  L.  B.  1  Eq.  390;  SonU  v.  Qoodiar,  1866,  L.  R.  2  Eq.  201.] 

A  tpeoial  injunction,  on  notice,  to  prevent  the  infringement  of  a  patent  refused,  on 
the  ground  of  delay,  notwithstanding  Court  had  a  strong  impression  in  favoar 
of  the  Plaintiff's  right 

An  injunction  was  refused,  and  the  Plaintifir  pat  to  estahlish  his  legal  right.  He  wu 
succMsful  on  the  trial,  but  t^e  Defeodiuts  tendered  a  bill  of  exceptions.  An 
injoDction  was  granted,  under  the  oircnnutanoes,  before  the  bill  of  exceptions  hsd 
been  disposed  oi. 

This  suit  was  instituted  to  restrun  die  infringement  of  a  patmt,  granted  on  the 
26th  of  May  1836,  for  steetchin^  drying,  and  finishing  wove  &brios.  The  patoit 
was  the  same  as  that  in  question  in  Bridam  t.  M*Aipme  (8  Bear.  229),  in  which  case, 
the  Plaintiff  obtained  a  verdict,  and  the  Chief  Justice  had  certified,  under  the  5  &  6 

W.  4,  c.  83, 8.  3,  that  the  validity  of  the  patent  had  come  in  question.  The  Defendant 
in  that  case  tendered  a  bill  of  exceptions,  on  which  the  Exchequer  Chamber,  upon 
the  16th  of  June  1846,  bad  determined  in  favour  RZ]  of  Bridton ;  and  on  the  29th  (tf 
June  following  an  injunction  was  granted  by  this  Court  against  M'Alpine. 

The  Defendants  in  the  present  case  had  procured  anotoer  patent  to  be  nanted  to 
Phillips,  their  mana^r,  which  they  used  in  Uteir  manufactory.  The  Plaintiffs  insiated 
Uiis  was  an  evasive  imitation  of  their  patent. 

The  Plaintiffs  discovered  the  alleged  infringement  in  January  1848.  In  April 
1848  they  gave  notice  to  the  Defendants  to  desist,  but  they  did  not  file  their  tall 
until  the  30th  of  December  following.  On  the  16th  of  Jaooary  1849  they  wrt 
notice  of  motion  for  an  injanctioD  to  restrain  the  Defendants  fnnu  using  war 
machine. 

Mr.  Tamer  «id  Mr.  J.  J.  H.  Humphrys,  in  support  of  the  motion,  relied  oo  Uie 
long  enjoyment,  the  establishment  of  tbe  validity  of  the  patent  in  the  case  of  Sridton 
V.  m'A^ne,  and  on  the  affidavite  in  support  of  the  application,  which,  they  argued, 
clearly  shewed  the  validity  of  the  patent  and  tbe  infringement  by  the  Defendanta 

Mr.  Roupell,  Mr.  Cole,  and  Mr.  T.  Webster,  conirh,  contested  the  validity  of  the 
Plaintiffs'  patent,  and  argued,  that  the  question  in  tbe  present  case  differed  from  that 
in  Bridson  v.  M'A^ine,  the  decision  in  which  was  not  binding  on  the  jveseot 
Defendants.  They  also  urged,  that,  after  the  great  delay,  the  Haintiflb  were  not 
entitled  to  an  injunction  until  they  had  first  established  their  legal  right. 

Mr.  Turner,  in  reply. 

m  Stevms  V.  KeaHng  (2  Phillips,  333),  Harmer  t.  PIom  (14  Tes.  130),  Ez  paU 
Fox  (l  Ves.  &  B.  67),  Morgan  v.  Seaward  (Webster's  Pat  Cei.  170),  Bridtim  v. 
JPAlpme  (8  Beavao,  229),  M'Alpme  v.  JToii^I  (3  U  B.  518^  BUI  v.  Thoa^ 
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(3  Mer.  622),  Bkaaam  r.  SUu  (6  Bam.  &  Cr.  ;169),  The  Jhtke  of  Bnufmi  v.  Maris 
(2  Phillips,  683),  Butlin  t.  Masters  (2  Phillips,  290,  629),  SpoUiswoode  t.  Clarke  {Ibid. 
154),  Saam  y.  SpctHswoode  (1  Beavao,  382),  Bacon  v.  Jones  (4  Myl.  &  Gr.  433),  CoUard 
T.  ^22uo»  (T&tfi.  487),  Lewis  v.  Clubman  (3  Bear.  133),  Nielson  T.  Harford  (Webster's 
Pat.  Ol  371),  J7«Ki  v/  C/himi  (13  Mee.  &  W.  683),  were  eited. 

Thk  Master  of  thx  Bolls  \hoTd  Langdalel.  Havinff  regard  to  the  length  of  the 
enjoymeut  and  to  the  deoiaioD  in  Biidsm  v.  M*Al]nii4t  I  should,  if  this  matter  bad 
been  brought  fcvwanl  vithont  any  delay,  have  granted  the  injuDction,  at  the  same 
time  puttiDK  the  purties  on  the  terms  of  going  to  a  speedy  triaL  And,  without 
saying  anything  which  might  prejudice  the  rights  of  the  parties  in  another  plaoe,  it 
would  then  have  been  right  for  me  to  go,  at  length,  into  the  reasons  which  brouebt 
me  to  that  oondurion ;  but  I  own  I  feel  reiy  ^reat  difficulty  from  the  delay  in  uiis 
ease.  I  think  that  a  party  coming  for  the  assistance  of  this  Court  to  protect  a  legal 
right,  not  absolutely  established,  aguDst  the  party  who  is  alleged  to  hare  infrin^^ 
ought  to  come  at  an  early  pericu.  I  do  not  say,  at  the  earliest  possible  period, 
because  that  would  be  putting  an  application  for  an  injunction  on  notice,  where  all 
parties  [4}  hare  an  opportunity  of  being  heard,  in  the  same  condition  as  an  injunction 
ex  parte,  whioh  it  would  not  be  expedient  to  da  The  rale  of  this  Court  is  rery  ibriot, 
that  you  mast  apply  in  proper  time. 

Mr.  Bridscm  was  first  informed  of  the  prooeadings  ei  the  Defendants  in  January 
1848,  and  he  had  then  an  inspection  of  Uie  machine.  He  rei^  soon  saw  that  the 
Defendants  were  infringing  his  patent ;  and  in  April  he  gave  distinct  notice  that  he 
should  proceed  to  estsblisn  his  right  against  them.  He  then  put  the  Defendants  on 
tiieir  guard,  and  he  was,  at  that  time,  so  disposed  to  proceed  actively,  that  he  actually 
got  a  bill  prepared  before  the  month  of  May ;  but,  for  some  reason  or  other,  he 
abstained  n*om  adopting  any  proceedines  whatever  till  the  month  of  December. 
Now,  if  an  action  had  been  brought  ana  diligently  prosecuted,  it  might  have  been 
tried  long  before  this  time,  and  an  action  may  still  oe  tried  within  a  very  limited 
time.  I  think  that  I  ought  not  to  grant  the  injunction,  though  my  impression  is, 
that  if  this  application  had  been  made  earlier,  I  should  (upon  the  evidence  now  before 
me)  have  been  disposed  to  grant  the  injunetion,  notwithstanding  the  cases  cited, 
^ewin^  the  danger  of  granting  injunotionB  when  a  legal  right  has  not  been  absolutely 
ascertamed.  If  the  PlaintifiB  endeavour  to  procure  an  eany  trial,  and  difficulties  are 
int«rpo8ed  by  the  Defendants,  I  must  gtre  the  Plaintiff  leave  to  revive  this  motion ; 
and,  holding  the  impression  1  now  do,  delay  on  the  part  oi  the  Defmdants  will  then 
induce  me  to  grant  this  injunction. 

An  action  was  accordingly  brought  (Magnall  v.  Benecke),  which  was  tried  before 
Mr.  Justice  Coleridge  and  a  apeciu  ju:^  on  the  28th  of  March  1849,  when  the  [5] 
jury  found  in  favour  of  the  patent.  The  Defendants,  however,  tendered  a  bill  oi 
exceptions  to  the  Judge's  directions  to  the  juij,  which  had  not  yet  been  disposed  of. 

AprU  16.  Mr.  Turner  and  Mr.  J.  J.  H.  Humphrys  renewed  their  motion  for  the 
injunction,  contendin^b  that  as  the  Plaintiffs  were  in  possessitni  of  tiie  verdict,  b«oked 
by  the  opinion  <rf  the  Judam,  there  was  sufficient,  aiter  the  strong  intimation  of 
opinion  expressed  b^  this  Court  on  tho  former  occasion,  to  induce  the  Court  to 
protect  the  Plaintiffo  in  the  enjoyment  of  their  patent 

Mr.  Boupell,  Mr.  Cole,  and  Mr.  T.  Webster,  eonirii,  argued,  that  the  Plaintiffs, 
not  having  as  yet  obtained  ljudgment  in  their  favour,  were  not  entitled  to  an 
injunction  :  Briason  v.  M'Alpine  ^8  Beavaa,  229).  That  the  state  of  the  case  had  not 
been  materially  altered  since  the  last  motion ;  and,  as  the  Defendants'  trade  would  be 
stopped  by  the  injunction,  without  the  power  of  recompensing  the  Defendants,  if 
Uiey  ultimately  were  found  rights  the  Court,  considering  the  balance  of  inconvenience, 
ought  not  to  interfere  pending  the  bill  of  esMptions,  which  rused  substutial 
objections  to  the  verdiet. 

The  Masteb  of  the  Bollb  [Lord  Langdale].  No  ar|;ument  was  necessary  to 
establish  that  a  vudict  is  not  a  judgment,  and  that  a  bill  of  exceptions  may  possibly 
prevent  the  verdiot  from  ever  bMoming  a  judgment  That,  I  tiiink,  would  be 
admitted.  Thinldng,  as  I  do,  on  the  oae  hand,  that  tiiis  Court  is  not  absolutely 
bound  by  the  verdict,  and  tiiinkin^  on  the  other  hand,  that  this  Court  ought  not  to 
disregard  altogether  a  Ter{6[]-dict  which  has  been  given  after  a  oaieful  trial,  the 
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result  is,  that  this  Coart  must  act  according  to  the  circumstanoes  appearing  in  each 
particular  case. 

The  question  really  is,  whether,  in  this  case,  and  having  r^ard  to  tha  naaner  in 
which  it  has  been  brought  forward,  I  ought,  at  Uiis  time,  to  grant  the  mterloeatotj 
injunction.  I  think  I  ooj^t;  and  my  opinion  is  jprounded  upon  these  reaMms fintt 
there  has  bem  a  long  enjoyment,  which  I  consider  a  matter  of  Terr  eonaderaUe 
importance ;  secondly,  there  is  the  decision  in  the  case  (rf  Bridmn  v.  M*Ajmu  as  to 
some  points ;  and,  so  far  as  the  same  points  were  raised  in  both  eases,  I  eonsidtt 
Bridum  V.  M*AlpMe  to  be  an  authority,  but  not  further.  I  do  not  think  that  the 
Defendants  in  this  case  are  bound  by  M' Alpine's  case,  as  to  any  matter  which  was  not 
strictly  brought  under  the  judgment  of  the  Courts  in  such  a  manner  as  to  omstitute 
it  an  authority  like  any  other  authority  in  the  books.  I  cannot  concur  with  the 
argument,  that,  because  the  pointe  might  hare  been  raised  in  M'Alpine's  case,  I  am 
therefore  to  consider  the  parties  in  this  case  are  in  any  way  booud  hy  that.  I 
consider  it  is  an  authority  as  to  points  decided  in  it,  ana  whioh  the  Denndaats  in 
this  case  have  endeavoured  to  take  advant^  of. 

TMrdly,  we  hare  the  evidenoe  bronght  before  me  on  the  former  occasion ;  and  I 
oannot  foroet,  that  I  had  tiwn  a  vei^  strong  impression  that  the  Bkerits  were  in 
favour  of  the  Plaintiffs.  Finding  that  impressirai  stron^y  cwrobontad  hy  what  toA 
plaee  at  t^e  trial,  upon  a  careful  examination  of  the  witnesass  and  the  T^wn"*»ng  up, 
and  having  r^rd  to  the  opinion  (rf  tike  learned  Judge,  I  need  not  say  that  my 
impression  is  greatly  strengthened.  The  question  remains,  whether  I  can,  on  the 
mere  ground  tnat  a  bill  of  ^raeptions  has  [7]  been  tendered  to  the  Judge,  refuse  to 
the  Phintiffs  the  benefit  of  all  these  ciroumstMices. 

I  am  perfectly  aware  that  the  jurisdiction  of  this  Court  does  necessarily  appear  to 
be  somewhat  anomalous.  The  Court  acts  in  aid  of  a  legal  right,  and  yet,  as  I  hare 
already  observed,  there  are  many  cases  in  which  the  Court  is  to  such  an  extent 
satisfied  that  the  lend  right  exists,  that  it  will  often  give  the  Plaintiff  the  benefit  of 
the  jurisdiction,  at  Uie  very  same  time  that  it  thinks,  for  greater  satisfaction,  that 
tiiere  ought  to  be  a  subsequent  trial  Cases  of  that  kind  have  frequently  occnined 
where  the  Court  is  not  quite  satisfied,  thourik  the  usual  ooorae  is  to  let  there  be  a 
triid,  and  after  that  trial  has  taken  plaoe^  and  Uie  vwdiet  has  been  obtained,|tfas  Court 
will  then  determine,  with  reference  to  Uie  aronmstances,  whether  an  injunction  ot^ght 
or  not,  at  that  time,  to  be  granted. 

Undoubtedly,  if  there  could  be  a  final  adjudication  of  this  matter  at  law  in  the 
course  of  a  few  weeks,  I  mi^ht  possibly  be  of  opinion  that  the  injury  done  to  oufl 
party  by  delay  would  be  trifling  in  comparison  to  the  positive  injury  done  to  the 
othor.  Sut  I  am  not  satisfied  that  it  would  take  so  short  a  time  tooring  this  tea 
final  conclusion,  by  settling  all  those  points  of  law.  On  the  contrary,  I  think  ths^ 
having  r^ard  to  the  oircumstanoes  of  this  case,  much  more  injury  would  be  dcme  to 
the  Puinbffs  by  delaying  this  injunction,  than  to  the  Defendants  by  granting  it,  even 
if  it  should  turn  out  afterwards,  on  the  decision  of  the  Court  of  law,  to  be  nroneonB, 
Nobody  can  shut  his  eyes  to  the  danger  there  is  of  committing  error  in  eases  of  Uui 
kind :  the  risk  of  emv  is  perh^  greater  in  these  oases  than  m  most  othen;  but  I 
think  I  ought,  under  the  cironmstanoea  of  this  case,  to  grant  the  injunetum. 


rn  Ths  Attobnet-Obnkral  V,  The  Corporation  ot  London. 
Feb.  21,  22,  24,  26,  April  4,  1649. 

[Aflfirmed,  2  Mac.  &  G.  247  ;  42  E.  R.  95 ;  2  Ha.  &  Tw.  1 ;  47  E.  R.  1672 ;  19  L  J. 
Ch.  314 ;  14  Jur.  205.  See  12  Beav.  171.  Applied,  Sawnden  v.  Jones,  1877, 7  Ch. 
D.  443 ;  AUomeyOeMral  v.  Mayor,  Ac,  of  NewauUe-OHrTytu  [18971  2  Q.  B.  364. 
Cf.  liett  r.  KeHMdy,  1683,  8  App.  Cas.  220.] 

Obligation  of  a  party,  holding  a  fidudanr  office  over  property  under  anoUier,  to  mske 
a  discovery  of  the  particulars  of  an  advwse  title  set  up  by  him. 

The  Corporation  of  London,  who  held  the  office  of  conservators  of  the  river  Thamei 
nndw  the  Crown,  daimed  <^e  freehold  of  the  bed  and  ahwea,  and,  in  answer  to  sn 
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iDformation,  vhich  instrted  on  the  ri^t  of  the  Crown  thereto^  wt  ap  a  preMriptive 
title,  and  refused  to  discover  the  charters,  &&,  under  which  Utey  held  the 
particulars  of  their  title,  the  mode  in  which  ther  intended  to  mahe  it  out,  or  the 
evidence  by  which  it  was  to  be  supported.  They  admitted  the  possession  of 
documents  relating  (as  they  said)  to  their  own  right,  and  which  formed  material 
evidence  for  them,  but  did  not  (as  they  said)  tend  to  prove  the  right  of  the  Crown, 
and  they  submitted  they  were  not  bound  to  set  forth  a  list  thereof.  The  Court, 
on  a  consideration  of  the  whole  ease,  having  regard  to  the  nature  of  tJie  title 
clumed  to  the  bed  or  soil  of  the  river,  to  the  eircumstanees  under  which  it  was 
claimed,  and  to  the  fiduciary  relation  which  subsisted  between  the  Crown  and  the 
Cor^ration  in  respect  d  the  oonservaney :  Held,  that  the  Defandante  were  bound 
to  give  tbe  discovery  required. 
There  is  no  authority  for  sabring  that  the  grantee  <tf  an  office,  the  dutiM  of  which  are 
performed  upon  l«id  origwaUy  belonging  to  the  grantor,  is  not  entitied  to  compel 
the  grantee  of  the  office,  claiming  tbe  land,  to  discover  the  means  by  which  he  has 
(as  he  alleges),  during  his  exercise  of  the  office,  become  entitled  to  tbe  land  or 
property  upon  which  the  authority  to  grant  the  office  depends. 

This  case  related  principally  to  the  right  of  the  Corporation  of  tbe  City  of  London 
to  the  soil  and  bed  of  the  nver  Thames  within  certain  limits. 

The  demnrrer  having  been  overruled  (8  Beavan,  270),  uid  the  decision- bein^ 
affirmed  by  the  House  of  Lords  (1  H,  Lds.  Ca.  440),  the  Defendants  pat  in  ^eir 
answer,  which  it  was  now  allied  was  insufficient.  It  is  necessary  to  restate  the  faets 
as  concisely  as  possiUe. 

The  information  insisted  on  ^e  right  of  the  Crown,  by  Koyal  prerogative,  to  the 
groand  and  soil  (rf  ^e  river  Thames ;  of  which  river,  it  alleged,  the  Corporation  of 
London  had  for  a  long  period,  "either  by  prescription,  or  under  some  grant  from  the 
Crown,"  held  the  office  [9^  of  bailiff  or  conservator,  with  the  duty  to  see  to  the 
navigation,  prevent  obstructions  and  nuisances,  and  regulate  the  fishing  thereof ;  but 
that  they  did  not,  by  virtue  of  such  office,  acquire  any  estate  or  interest  in  the  ground 
and  soil  of  tbe  bed  or  shore  of  the  river. 

That  the  Corporation  had  lately  claimed  to  be  seised  of  the  freehold  d  the  ground, 
bed,  and  soil  of  the  river,  and  haa  assumed  to  exercise  acts  of  ownmhip  which  were 
beyond  their  power  as  bailiff  fuid  oonservatoT. 

The  inf<Hination  then  stated  particular  instances,  in  which  the  Corporation  had, 
for  a  pecuniary  consideration,  granted  licences  to  embank  the  river  betwem  the  high 
4uid  low  water  mark,  to  the  detriment  of  the  navioation. 

It  contained  the  following  five  charges,  whiw  gave  rise  to  five  exceptions,  and 
which,  with  the  corresponding  portions  of  the  answer  alleged  to  be  insufficient^  for 
convenience,  are  here  numbered.  It  charged  (contrary  to  what  was  steted  to  be 
pretended  by  the  Corporation) — 

1.  That  no  grant  had  been  made,  by  charter  or  letters  patent  by  Her  Majesty's 
predeceeeors,  of  tbe  soil  and  bed  of  tbe  river  to  tbe  Corporation ; 

2.  That  in  no  charter  bad  any  immemorial  right  of  the  Corporation  to  the  owner- 
ship of  the  soil,  bed  and  shore  of  the  river,  as  arising  from  a  previoos  grants  been 
recognised  or  confirmed ; 

3.  That  a  certain  charter  of  23  Hen.  VL  was  of  no  foroe  to  oonvOT  to  the 
Corporation  the  soil,  bed  and  [10]  shores,  and  that  if  the  language  was  sumcientk  it 
had  been  revoked ; 

4.  It  stated  that  the  Corporation  pretoided  that  their  right  to  the  freehold  of  the 
soil  was  founded  on  immemorial  usage,  and  tiiat  it  was  evidenced  by  acts  of  owner- 
ship exercised  by  them,  and  by  various  deeds,  matters  luid  things  frran  time 
immemorial ;  but  the  information  charged  that  no  sufficient  acts  of  ownerafaip^  deeds, 
matters  or  tilings  can  be  shewn,  as  evidence  of  sucfa  immemorial  usage. 

6.  It  also  charged  that  the  Defendants  had  in  their  possession  some  charters, 
letters  patent,  &c.,  &&,  relating  to  tbe  matters  aforesaidy  whereby  the  truth  of  the 
several  matters  thereinbefore  stated  would  appear. 

The  information  contained  interrogatories  corresponding  with  these  statements  in 
the  osoal  form. 
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The  Corporation,  hy  their  anaver,  stated  that  they  were  a  oorporation  by  pre- 
seiiption ;  and  that  they  had,  from  time  immemorial,  '*  been  eeiaed  and  poaoewea  ot 
and  well  entitled  onto,  and  been  in  tiie  actual  nninterrupted  poaseeritm  of,  hy  the 
wercise  of  acts  of  ownership  over,  the  bed  and  soil  of  the  rirer  Thames,  and  the 
banks  and  shores  thereof,  between  high  and  low  water  mark ; "  and  had,  "  for  all  the 
time  aforesaid,  been  in  the  actual  and  ezclusire  exercise  and  enjoyment  of  all  such 
rights  and  powers,  as  belonged  to,  and  were  capable  of  being  exercised  and  enjoyed 
b^,  the  owner  of  the  legal  estate  and  interest  in  the  bed  and  soil  of  the  said  riv«-," 
within  the  limits  in  question,  and  they  daimed  the  bmefit  of  tiie  Nollnm  Tempiu 
Act.  (9  G.  3,  c.  16.) 

[11]  They  denied  the  right  of  the  Crown,  and  admitted  that,  from  all  time,  the 
Corporation  had,  by  the  Mayor,  '*  held  the  office  of  bailiff  and  the  oonservanoy  of 
the  river  Thames  "  with  the  duties  stated,  which  office  was  distinct  fr(»n  their  owners 
ship.  And  they  submitted  that  their  rights,  &&,  as  bailiff  were  distinct  fran,  but 
conveniently  exeroiseable  and  compatible  with,  the  rights,  &c.,  as  owners  of  liie  free- 
hold of  the  bed,  shore  and  soil ;  tor  they  submitted  that  the  Corporation,  as  bailiff 
and  conservators,  were  enabled  to  exercise  the  prerogative  powers,  &c,  of  the  Orown 
over  the  river,  "  and  which,  but  for  such  grant,  would  have  remained  vested  in  "  the 
Crown. 

They  admitted  the  several  grants  made  by  them  as  owners  of  the  freehold,  and 
not  as  conservators ;  and  that  they  had  received  considerable  sums  of  money  ior  fines 
and  renta;  but  they  denied  the  embankments  were  a  nuisance  or  injury  to  tiie 
navinticm. 

lliev  claimed  the  benefit  of  the  Prescription  Act  of  2  &  3  W.  4  (chap.  71). 

And  as  evidence  of  acknowledgment,  on  the  part  of  the  Crown,  <n  tiieir  i^ht, 
tiiey  stated  that^  in  tibe  Tmga  of  Qneen  Eliaabetii,  the  Lord  TrnBorer  Burleigh 
ezpresidy  stated,  "  That  the  Thames  and  the  conservation  theretrf  were  not  (miy  given 
to  the  CSty  oS  London,  but,  by  special  suit,  the  Bling  gave  therewith  aH  the  gronnd 
and  soil  under  the  same.  Whereupon,  if  any  that  hath  a  house  or  land  adjoining  do 
make  a  stand,  stairs,  or  such  like,  they  pay  forthwith  a  rent  to  the  City  of  London, 
how  high  soever  they  be  above  the  low-water  mark." 

[13]  They  stated,  as  further  evidence,  that  the  Commissioners  of  the  NaT^,  in 
1788,  liad  obtained  a  ^nt  from  the  Corporation  of  permission  to  make  an  embsnk- 
ment,  and  that  the  Tnnity  House  in  1793,  and  the  Yictualling  Board  in  1793,  hsd 
obtained  leave  to  drive  some  piles  into  the  bed  of  the  river. 

They  said  their  title  had  been  undisputed  for  two  centuries,  and  that  the  right 
claimed  was  a  pure  legal  right ;  that  this  Court  had  no  jurisdiction  to  determine  it ; 
and  that  the  Attcnnajr-General  ought  to  appeal  for  redress  to  a  Court  o£  Common  Iaw, 

to  tiie  Court  td  Exchequer  sitting  as  a  Court  of  Bevenue;  and  they  daimed  tiie 
benefit  of  the  21  James  1,  c.  14. 

1.  And  they  submitted  that,  to  compel  the  Defendant^  to  discover  whether  any 
charter  or  letters  patent  of  the  Crown  contained  any  grant  of  the  ground,  soil  or  bra 
of  the  river,  or  to  set  forth  under  what  charter,  &c,  they  claimed  toe  freehold,  woald 
be  to  violate  the  spirit  and  intention  of  that  statute  (21  James  1,  c  14),  aad  a  sub- 
version of  the  common'  law  right  and  principle,  that  the  claimant  of  an  estate  of 
freehold  shall  recover  by  the  strength  of  his  own  titl^  and  ahdl  have  no  ri^t  to  a 
discovery  of  the  title  by  which  such  estate  is  held. 

2.  Tney  submitted  and  insisted,  for  the  reasons  aforesaid,  that  they  were  not 
bound,  and  ought  not  to  be  compelled  to  answer  and  set  forth,  wheUier  it  is  not  true, 
that  in  no  charter  or  charters  granted  to  the  City  of  London  by  any  at  Her  Majesty's 
{ffodecessOT^  has  any  immemorial  right  of  the  said  mi^or  and  otunmonaltjy  xod 
citizens  of  the  ownership  of  the  said  soil,  bed  and  shores  cn  tiie  said  river,  as  azising 
from  some  previous  [13]  grant  as  in  the  said  infonnation  mentioned,  been  reeognised 
and  confirmed,  or  how  toe  Defendants  make  out  the  contou'y,  or  by  what  charters  or 
letters  patent  or  other  documents  the  Defendants,  the  Mayor  and  Commonalty  and 
Citizens  of  the  said  City  of  London,  maintain  that  the  said  right  is  recognised  and 
confirmed. 

3.  Or  whether  it  is  not  true  that  the  charters  or  letters  patent  of  His  hite  Ifajesty 
King  Henry  VI.,  in  the  said  information  mentioned,  is  or  are  of  no  force  and  effect  to 
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pass  or  oonrey  to  the  aaid  nuu^or  and  oonunonalty  and  citisens,  the  said  soil,  bed  and 
flborw  of  the  said  river,  or  how  the  Defendants  make  out  the  contrary ;  ch>  whether: 
it  is  not  true,  that  such  oharters  or  letters  patent  have  or  has  been  subsequently 
revoked,  rescinded,  or  annulled,  or  how  the  D^endants  make  out  the  contrary. 

4.  Or  whe^er  it  is  not  true  that  no  sufBinent  acta  of  ownership,  on  the  part  of 
the  said  mayor  uid  commonalty  and  oitinns,  or  oUi^r  deeds,  matters,  or  things  can 
be  shewn,  as  evidence  of  such  immemorial  usage  as  that  set  up  by  the  Defe^ants, 
the  Bfayor  and  Ccmkmonalty  and  Citizens  of  the  said  City  of  London,  or  how  the 
Defendants  made  out  the  contrary,  and  they  clumed  the  same  benefit^  as  to  so  muoh 
of  the  said  information  as  they  thereby  sarautted  they  were  not  bound  to  answer,  as 
though  they  had  pleaded  or  demurred  thereta 

5.  They  admitted,  that  they  had  in  their  possession  certain  deeds,  charters,  letters 
patent,  &c,  &c,  relating  to  and  touching  and  coneetning  the  said  right  and  title  of 
the  Defendants  to  the  freehold  of  the  bed  and  soil  of  the  said  river  'Hiames,  and  the 
enjoyments  thereof,  aU  which  several  deeds,  &c.,  &c.,  "  emdeneed  or  ^mped,  or  [141  tended 
to  evidence  and  shew,  such  right  or  title  of  the  Defendants  as  aforesaid,"  and  all  which 
"  formed  material  parts  of  the  evidence  possessed  by  the  Defendants  of  their  aforesaid 
right  and  title,  and  all  which  were  intended  to  be  made  use  of  and  given  in  evidence 
by  the  Defendants,  in  support  of  their  said  right  and  title,  in  this  cause,  and  non*  of 
iobifh  several  charters,  &c,  did,  as  the  Defendants  were  advised  and  believed, 
evideneed,  or  tended  to  ihm  orynm  theprOended  or  alleged  right  of  tt<  Orom  set  up  in 
the  information ;  nor  would  the  informant  derive  any  proof  in  suppott  of  his  eaaOi 
from  the  production  of  such  charters,  deeds,  instrummts,  entries,  or  otiier  documents, 
or  any  or  either  of  them."  But  the  Defendants  said  that  they  could  not  specify  or 
describe  such  deeds,  charters,  &c.,  &&,  or  any  or  either  of  them,  in  any  list  or 
schedule,  without,  as  they  were  advised  and  believed,  disclosing  the  nature  and 
character  of  the  evidence  on  which  they  intended  to  rely,  as  proof  of  their  aforesaid 
right  and  title.  And,  therefore,  under  the  circumstances  therein  stated,  the  Defen- 
dante  submitted  and  insisted  that  they  were  not  bound,  and  ought  not  to  be  compelled, 
to  set  forth  a  list  or  schedule  of  such  deeds,  instruments,  charters,  <fec 

They  admitted  the  possession  of  other  documents,  &c.,  "  relating  to  the  matters  in 
the  information  mentioned  other  than  the  tide  of  the  Defendants  to  the  bed  and  sral 
td  tiie  river  Thames,"  a  list  of  which  they  set  f(nth  in  the  schedule,  and,  save  as 
aforeasid,  they  denied,  &c,  &o. 

To  this  answer  die  Attorney-General  took  five  esjeptions  to  the  five  portions  to 
which,  for  oonvenieDce,  numbera  have  been  prefixed. 

[16}  The  Master  allowed  all  these  exceptions,  and  they  were  now  broo^t  before 
the  consideration  of  the  Court,  upon  exceptions  to  the  Master's  report 

Mr.  Bethell  and  Mr.  RaitdeU,  for  the  Defendants.  The  Corporation  have  two 
distinct  rights,  first  that  of  conservators,  to  protect  the  navigation  for  the  public,  and 
prevent  nuisance,  as  to  which  no  point  as  to  title  can  arise;  secondly,  they  set  up  a 
prescriptive  immemorial  title  (Co.  Litt.  115  a.)  to  the  bed  and  soil,  and  they  appeal  to 
various  acts  of  ownership,  and  to  repeated  acknowledgments  and  recognitions  of  that 
right  by  the  Crown  itself.  When  the  proper  time  arrives  they  must  make  out  that 
tiue ;  mit,  until  the  hearinj^  the  informaDt  has  no  ri^ht,  by  alleging  Uiat  the  deeds 
will  not  make  out  the  Defendants'  right,  to  have  a  discovery  of  tiie  title,  or  of  the 
Defendants'  evidence. 

The  Attomey-Oenend,  like  any  other  suitor,  is  entitled  to  all  the  discovery  which 
is  necessary  to  make  out  his  own  title ;  but  he  has  no  right  to  compel  a  Defendant  to 
state  bis  title,  or,  by  anticipation,  the  evidence  on  which  the  Defendant  intends  to 
support  it.  A  PUintiff  must  succeed  by  the  strength  of  his  own  title,  and  is  not,  by 
a  mere  allegation  of  right,  to  compel  his  adversary  to  expose  bis  title,  and  thus  enable 
persons  to  pick  holes  in  it.  The  rule  is  thus  stated  by  Lord  R-oughiua  in  Bolton  v. 
The  Corporation  of  Limpool  (1  Myl.  &  K.  p.  91 ;  and  see  S.  C.  3  Simons,  p.  490):— 
"  I  take  the  principle  to  be  this :  A  party  has  a  right  to  the  production  of  deeds 
sustaining  his  own  title  affirmatively,  but  not  of  those  which  are  not  immediately 
eonnected  with  the  siniport  of  his  own  title,  and  which  form  part  of  his  adversary's. 
He  ean-[10]-not  call  fac  those,  which,  instead  of  supporting  his  title,  defeat  it,  by 
entitiing  his  advereary.   Those  under  which  both  claim,  he  may  have,  or  tiiose  undn: 
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vhioh  he  alone  olaims.  Thus  an  heir  at  Uw  oezuiot  in  that  character  call  lor  the 
nnexml  inspeotion  of  deeds  in  the  poaseasion  of  a  devisee."  Again,  ia  Glam  v.  SaU 
(2  Phillips,  484)  productioa  was  refused  where  the  PUuntifif  lUiewed,  apoD  tiie  answo*, 
no  interest  in  toe  deeds,  and  iiie  lialnlity  to  a  disoloeure  oi  the  omtoits  was  denied 
and  resisted. 

The  answer  states  distinctly,  that  the  several  deeds.  Sec.,  evidenee  the  right  oS  the 
Delendonte,  and  do  not  shew  the  right  of  the  Crown.  The  common  law  right  of  the 
Crown  requires  no  discovery  or  evii^nce  to  prove  it ;  nor  is  it  allied  to  be  necesaair ; 
yet  the  Attorney-General  says,  "  Shew  me  what  is  the  nature  of  your  title,  and  we 
deeds  by  which  it  is  supported."  This  is  contrary  to  the  law  of  the  Court.  The 
objection  to  make  a  discover?  of  the  Defendant's  title  may  be  made  by  answer  as 
wdl  as  by  plea ;  BeUvtood  v.  fF«tk»reU  ( 1  Y.  &  Col.  (Exoh.)  211),  Buden  r.  Ihre  (2  Yes. 
sen.  445),  where  X^ord  Hardwicke  "  allowed  the  exception  to  the  report :  for  that  you 
cannot  come  by  a  fishing  bill  in  this  Court,  and  pray  a  disoorery  of  the  deeds  and 
writings  of  Defendant's  title.  If  indeed  (be  observed)  there  waa  any  ohar;^  in  Uie 
hill,  general  or  special,  that  Defendant  had  in  his  power  deeds  and  writings  of 
Plaia^^i  mU,  an  answer  must  be  given  thereto." 

Secondly.  The  prerogative  ri^t  formerly  possessed  by  ^e  Crown  to  compel  a 
subject  upon  an  information  of  intrusion  to  sat  out  his  title  on  record,  no  longer  p.7] 
exists.  The  21  Jac.  1  (chap.  14),  after  reciting  that  "Where  the  Kin^  out  of  his 
{abrogative  Royal,  ma^  enforce  the  subject,  in  informations  of  introsion  brought 

r'nst  him,  to  a  special  pleading  of  bis  title,"  &c.,  it  is  enacted,  "  That  whensoever 
Ejng,"  &c.,  "  hath  been  or  shall  be  out  of  possession  by  the  space  of  twenty  years, 
or  hath  not  or  shall  not  have  taken  the  profits  of  anv  lands,  tenements,  or  hereditir 
ments  within  the  space  of  twenty  years  before  any  infonnation  of  inlxtision  brou^t, 
or  to  be  brought,  to  recover  the  same,  that  in  every  such  case,  the  Defendant  or 
Defendants  may  plead  the  general  issue,  if  he  or  they  so  think  fit,  lud.  shall  not  be 
pressed  to  plead  speoiaUy ;  and  that  in  such  cases  the  Defendant  or  Defendants  shall 
retain  the  possession  he  or  they  had  at  tiie  time  of  such  infonnation  erhibited,  until 
the  title  be  tried,  found,  or  adjudged  for  the  King." 

So  the  Act  abolishing  the  Star  Chamber  (16  Csj-.  1,  c.  10,  s.  6)  is  as  follows:— 
"  Be  it  likewise  declared  and  enacted,  by  authority  of  this  present  Parliament,  That 
neither  His  Majesty  nor  his  Privy  Council  have  or  ought  to  have  any  jurisdictioQ, 
power  or  authority,  by  English  bill,  petition,  articles,  libel,  or  any  other  arbitrary  way 
whatsoever,  to  examine  or  draw  into  question,  determine  or  di«>ose  of,  the  lands, 
tenements,  hereditaments,  goods,  or  chattels  of  any  the  subjects  of  this  kingdom,  bat 
that  the  same  ought  to  be  tried  and  determined  in  the  ordinary  Courts  of  Justice,  and 
by  the  ordinary  coarse  of  the  lav." 

It  will  be  found,  upon  examination,  that  the  case  of  The  Attbmejf-Genaral  to  tte 
Prince  of  v.  SL  Avhyn  (Wiriitvick,  167),  which  was  principally  relied  on  in  the 
^S]  Master's  office,  in  no  way  determines  uie  contrary.  Parmeter  y.  The  AUunuf- 
QeMral  (1  Dow,  316),  The  AUomey-GmercH  r.  Bkhards  (2  Anat  603),  7%e  Attonuif- 
General  for  the  Daeky  of  Lancasier  v.  Lord  Derby  (Wi^htwick,  232).    Again,  that 

Principle  is  applicable  only  to  informations  of  intrusion  in  the  Exchequer,  the  juris- 
iction  as  to  which  has  not  been  transferred  to  this  Court :  The  Attomey-Qmeral  v. 
Hailing  (15  Mee.  &  W.  687)  and  The  AUamey^eneral  v.  HalleU  {Ibid.  97).  Even  if 
the  jurisdiction  has  been  transferred,  the  practice  has  not. 

The  Crown  is  barred  by  the  Nullum  Tempus  Act,  9  G.  3,  c.  16,  and  the  Statute 
of  Limitations,  3  &  4  W.  4,  c.  27. 

BwrreU  v.  Hit^Uon  (1  Myl.  &  K.  680),  Smith  v.  Duke  of  BeaufoH  (1  Hare,  607,  and 
1  Phill.  209),  Edwards  r.  Jones  (I  Phillips,  601),  Chitty's  Prarog.  266,  Staundefnd, 
67  b.,  The  Attorney-General  v.  Femm  (1  Vem.  277),  were  also  cited. 

Sir  J.  Romilly  (SolicitorOeneral),  Mr.  Turner,  and  Afr.  Maule,  for  the  Crown. 
Treating  this  as  a  question  between  subject  and  subject  and  independently  of  tJie 
prerogative  right  of  uie  Crown,  tJie  answer  is  insufficient  in  all  the  points  es»pted 
to.  A  Defendant  is  bound  to  state,  in  a  definite  and  distinct  manner,  the  case  on 
which  he  intends  to  rely,  in  order  that  his  adversary  may  know  what  it  is  necessary 
for  him  to  meet  and  prove  at  the  hearing.  In  other  words,  he  must  plead  issuably. 
The  rule  as  to  certainty  is  equally  strict  upon  a  Defendant  as  on  a  [19]  Plaintiff ;  and 
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the  tide  the  latter  must  be  plainlj  arerred  on  tiie  record ,  JFemuUd  t.  De  LMe 
(3  Beavan,  16),  Btik  t.  Margrave  {Ibid.  284).  It  is  iosufficieDt  for  a  Defendant  to  say, 
by  his  answer^  "  I  obum  the  property,  but  I  will  not,  until  the  hearing,  sire  you  any 
information  aa  to  the  nature  of  my  clum."  The  rule  as  to  production  oi  title-deeds, 
has  no  application  to  questions  as  to  the  obligation  of  a  Defendant  to  state  the  nature 
of  the  title  insisted  on  by  him. 

Lord  Redesdale  (p.  9  (4th  ed.) )  states,  that  an  answer  is  required  to  obtain  an 
admission  of  the  case  made  by  the  bill,  a  dinoruyof  the  points  in  the  Plaintiff's  case 
controverted  br  the  Defendant,  "and  a  discovery  of  the  case  on  which  the  Defendant 
relies,  and  of  the  manner  in  which  he  means  to  support  it" 

And  the  Vice^hanoellor  Wigram,  in  oommenbiiLg  on  this  passage,  ob»enrea :  "  The 
first  of  these  propositions,  that  a  Plaintiff  is  entitled  to  a  oiscovoy  ot  tiie  case  on 
which  the  Defenaant  relies,  that  is,  that  the  Plaintiff  is  entitied  to  know  leAo/  Ms  ease 
i$f  admits  of  no  doubt.  The  common  rules  of  pleading  make  it  necessary  that  the 
Defendant  should  so  state  his  case,  that  the  Plaintiff  may  know  with  certunty  what 
case  he  has  to  meet;  and,  in  the  strict  observance  of  those  rules,  a  Plaintiff  is  secure 
against  surprise."  ^Wigram  on  Discovery,  p.  285  (2d  ed.).)  Here  the  Defendants 
have  left  in  unoertamty  what  title  it  is  they  rely  on :  they  are  bound  to  answer  the 
inquiries,  and  distinotiy  state  it. 

2.  But  there  exists  between  the  Crown  and  the  Corporation  such  a  relation  as  to 
place  the  latter  under  an  [20}  obligation  to  furnish  the  required  diaoorery;  the 
Crown  having  by  its  pran^tive,  the  right  €d  property  and  ownership  of  the  soil  of 
the  river  Thames,  between  high-water  and  low-water  mark  (Hale,  De  Jure  Maris, 
p.  12),  haa  made  a  grant  to  the  City  of  London  of  the  conservancy  (Und,  p.  25)  for  the 
protection  of  the  navigation  and  fishing ;  and  tiie  case  alleged  is,  that  the  City, 
availing  themselves  of  that  office,  have  encroached  on  the  rights  of  the  Crown,  and 
made  grants  of  the  soil  The  City,  therefore,  standing  in  a  fiduciary  situation  towards 
the  Crown,  as  its  bailiff  or  conservator,  has  a  duty  to  protect  the  rights  and  interests 
of  the  Crown,  in  the  same  way  as  a  tenant  is  under  an  obligation  to  take  care  of  the 
right  of  his  landlord.  ^)eer  v.  Orawter  (17  Vesey,  216),  and  who  is  even  bound  to 
produce  an  opinion  of  counsel  taken  by  him  with  reference  to  his  landlord's  titles 
Att0mey-Qtml  v.  Berkeley  (2  Jac.  &  W.  391).  The  Defendants  are  incapacitated 
from  encroaching,  and  then  setting  up  an  adverse  title  to  the  soil,  which  would  be 
totally  inconsistent  with  the  office  held  by  them  under  the  Crown.  They  can  have  no 
title  to  the  soil,  except  under  the  Crown,  and  are  bound  to  specify  what  has  been 
granted  to  them,  ana  in  what  chanoter  they  hold. 

The  ordiiuUT*  ininoiple  is,  that  where  a  person  in  a  fiduciary  sitaation  daims  some- 
thing inconsistent  with  the  acknowledged  subsisting  relation,  he  is  bound  to  discover 
the  extent  of  it.  Thus,  where  a  tenant  confuses  the  boundaries  of  his  landlord's 
property  with  his  own,  he  is  bound  to  separate  them ;  Speer  v.  Cravier  (2  Mer.  410). 
Could  the  bailiff  of  an  estate,  when  called  up  to  account,  be  permitted  to  say,  "I  am 
the  [21]  owner  of  tiie  property,  I  have  let  the  estates,  received  the  rents,  cut  timber, 
and  exercised  other  acts  of  ownership;  I  deny  your  title,  and  decline  telling  you 
what  mine  is,  and  giving  you  any  information  respecting  itl"  Such,  however,  is  the 
nature  of  the  ease  here.  A  similar  illustration,  put  in  the  House  of  Lords,  was  this : 
If  the  warden  of  a  Royal  forest,  with  specified  duties,  were  to  cut  timber  or  take  the 
soil,  could  he  refuse  to  state  the  extent  and  nature  of  his  duties,  or  be  allowed  to  set 
up  an  adverse  title  to  the  soil  1 

Aeain,  the  Defendants  have  not  set  up  their  case  by  dea  of  adveree  title ;  that 
would  not  be  jpossible,  for  the  modern  acts  of  ownership  are  referable  to  their 
character  of  bailiffs,  and  no  possession,  if  possession  could  be  had  of  a  public  navigable 
river,  could  be  adverse.  They  have  submitted  to  answer,  and  must,  therefore,  by  the 
rules  of  pleading,  answer  fully :  Shaw  v.  Chinff  (1 1  Vesey,  303 ;  see  La^MSter  v.  Evors^ 
1  Phillips,  349) :  the  38th  General  Order  of  August  1841  (Ord.  Can.  175)  appUes  only 
to  matters  which  are  demurrable,  and  not  to  matters  which  may  be  covered  by  a  plea. 

3.  By  its  prerogative  right,  which  is  exercised  in  this  case  wholly  for  the  public 
benefit,  Attorney-General  v.  Johnson  (2  Wilson,  C.  C.  87),  the  Crown  is  entitled  to  sue 
in  the  Exchequer,  and  to  have  the  Defendant's  title  set  out  on  the  record ;  4  Inst. 
116,  Comyns's  Dig.  Prerog.  D.  74 ;  ^  B.  Leigh  v.  Hudson  (Dyer.  238),  The  Attomey- 
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General  v.  AUgood  (Parker,  1).  /  That  right  ia  unaffeeted  by  ihe  21  Jao.  1,  o.  U,  for  die 
Crown  has  not  beeii  out  of  poBBesaion  twenty  years.  That  peculiar  jurisdiction  of  the 
Srchequer  has  been  transferred  to  the  Court  of  Chancery  by  the  6  Vict.  o.  5,  s.  1. 
Altomeif-Oeneral  v.  The  Corjtoraiion  of  [221  Loitdon  (8  Beavan,  270),  which  case  was  not 
overruled  by  the  decision,  on  ameal,  in  the  House  of  Lords,  and  is  still  binding  here, 
notwithstanding  The  Attornejf-Oateml  v.  HaSmg  (Iff  Mee;  &  W.  687X  and  Atteney- 
Gewml  V.  HaUeU  (Ibid.  97). 

Even  on  the  proceeding  upon  a  petition  of  right,  it  was  held  by  Lord  Cottenham. 
In  re  De  Bode  ^L.  C.  July  15th,  1640),  that  the  first  proceeding  was  to  ascertain  the 
tiUe  of  the  claimant,  by  a  jury. 

It  does  not  fdlow,  that  because  this  Court  ezernses  a  inrisdi^rtion,  the  right  of  the 
subject  will  be  determined  here  without  the  assiBtanoe  <h  a  Court  <tf  law  or  a  jury ; 
for  this  Courts  if  necessary,  ma^,  for  ita  sati^uition,  Mther  direct  the  Attomev- 
Greneral  to  file  an  information  of  intnudon  against  such  Defendants  as  have  intruded, 
or  direct  an  issue  or  case  to  a  Court  of  law. 

Mr.  Bethell,  in  reply.  '  First,  the  Defendants  have  pleaded  issuably ;  they  have 
pleaded  a  common  law  prescriptive  title  in  the  usual  form ;  but,  if  they  nave  not,  the^ 
alone  will  suffer  by  it  at  the  hearing.  "It  is  at  the  peril  of  the  Defendant,  if  bis 
pleadings  are  defective  in  this  respect ;  but  this  is  quite  independent  of  the  law  of 
discovery."  (Wigram  on  Discovery,  285  (2d  ed.).)  It  is  the  eesenoe  of  a  prescriptive 
titie  to  rely  on  tiie  immmnorial  usage :  to  rely  on  written  document^  would  at  once 
destroy  it. 

Secondly.  As  to  the  alleged  fiduciary  relation.  The  offioe  of  conservator  is  not 
like  that  of  a  bailiff  accountable  to  his  prinoipaL  The  duties  are  performed  by  the 
mayor,  and  not  by  tiie  Corporation  ager^te.  The  i^SS\  Defendants  have  given  all 
the  necessary  discovery  in  respect  of  Uiat  relation ;  out  the  right  of  the  Crown  to 
discovery*  in  respect  of  the  conservancy,  gives  no  right  of  discovery  as  to  the 
independent  titie  of  tiie  City  to  the  soil  of  Uie  river.  U  A  B.  were  owner  in  fee  of 
an  estate,  and  trustee  for  C.  D.  of  a  rent  charge  issuing  out  of  it,  C.  D.  could  not 
maintain  a  suit  to  discover  A  R's  titie  to  the  fee,  or  insist  on  any  discovery  vUra  the 
rent  charge. 

Thir(%.  As  to  tiie  prerogative  right  to  discovery  of  a  Defendant's  titie,  it  no  longer 
exists.  The  Attonetf-wnerw  v.  St.  Avbin  (Wi^htwick,  167),  at  the  utinost,  meiely 
decided,  that  the  remedy  by  information  of  intrusion,  existed  in  a  case  of  legal 
demand ;  but  the  question  as  to  the  right  of  the  Crown  to  a  prerogative  discovery, 
since  the  statute  of  James,  was  resarvea   (Wightwick,  p.  249.) 

Thx  Master  of  tbe  Bolls  reserved  his  judgment. 

April  4.  The  Mastxb  or  the  Bolls  [Lord  Langdale].  This  case  came  on  upon 
exceptions  to  the  Master's  report,  by  wbion  he  has  allowed  certain  excepti<m8  taken 
by  the  Attorney-General  to  the  Defendant's  answer  to  the  information. 

It  is  admitted  that  the  answer  is  not  full ;  but  the  Defendants,  having  answered 
to  some  extent^  insist,  that  they  ore.  not  bound  to  answer  further ;  and  they  support 
their  exceptions,  principally  by  saying,  that  having  stated  a  sufficient  title  to  the 
matters  claimed  by  the  Crown  in  this  information,  they  are  not  now  [jM  bound  to 
state  further  the  puticulars  of  that  title,  the  mode  in  which  they  intona  to  make  it 
out,  or  the  evidence  by  which  it  is  to  be  supported. 

Id  the  course  of  the  argument,  in  tiiis  case,  it  was  su^ested,  that  this  endeavour 
to  enforce  further  discovery  in  this  case  was  an  attempt,  on  the  part  d  tiie  Crown,  to 
encroach  on  the  rights  of  the  subject  In  this  place,  and  ou  this  ooo&sion,  I  have 
nothing  to  do  with  any  question  of  that  sort ;  but  the  su^estion  seems  to  require  the 
observation,  that  the  Crown,  by  this  information,  in  seeking  tfaat^  which,  if  recovered, 
can  be  held  only  for  the  benefit  of  the  public  ^  large,  and  not  for  any  i»rivate  or 
separate  interest  whatever. 

In  the  consideration  of  the  case,  we  have  to  consider  both  the  office  of  conservator 
or  bailiff  of  the  river  Thames,  and  the  rig^t  to  the  ground  and  soil  of  the  bed  and 
shores,  between  high  and  low  water  marks  of  the  same  river. 

It  is  stated  by  the  information  and  admitted,  that  the  Mayor  or  the  Ccuporation 
oi  tiie  City  of  London,  has,  for  a  long  period,  held  and  exercised  the  office  of  bailiff  or 
conservator,  the  office  being  exereised  by  the  mayor  for  tiie  time  beings  or  his 
sufficient  ^puties. 
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Upon  this  then  is  no  oontroveray.  The  information  fnrfcher  alleges — 1.  That  br  the 
Boyafprerogatire,  the  ground  and  soil  of  the  coasts,  and  oi  every  port,  haren,  and  am 
<rf  the  sea,  and  navigable  riven  into  which  the  sea  ebbs  and  flows,  and  the  shores 
between  high  and  low  water  marks  belong  to  Her  Majesty,  and  that  Her  Majesty 
hath  m^t  of  empire  and  government  over  the  navi^Ue  rivers  of  the  kingdom.  2. 
That  Bfajesty  and  her  {HOgenitors,  time  out  of  mind,  is  and  have  [26]  been  seised, 
in  i^t  of  tlie  drown  of  England,  of  aad  in  the  port  and  haven  of  London,  and  <ji  the 
river  Thames,  the  same  beine  an  arm  trf  the  sea  into  and  from  which  the  sea  has 
ahraya  flowed  and  reflowed  3.  That  the  same  river  is  also,  and  from -time 
immemorial  has  been,  an  ancient,  royal  and  navigable  river  and  Bang's  highway,  for 
all  persona  with  their  ships,  vessels,  boats  and  crafts  to  pass,  repass,  ana  navieate, 
at  their  free  will  and  pleasure,  and  to  moor  their  vessels  in  convenient  parts  oi  the 
river  not  impeding  t^e  navigation  thereof.  4.  That  the  Defendants  have  held  the 
office  of  conservator  of  the  river,  by  [nresorii^on,  or  under  some  grant  from  the 
Crown.  5.  That  the  duty  of  the  mayor  or  Oon>oration,  as  bailiff  or  conservator,  is 
to  see  to  the  navigation  of  the  river,  to  prevent  the  erection  of  nuisances  and  obstnio- 
tions  in  the  river,  and  to  regulate  the  fishing  thereof.  6.  But  that  the  mayor  or 
Corporataon  does  noti  by  virtue  of  the  office  of  bailiff  or  oonasrvator,  ti^e  or  acquire 
any  interest  or  estate  in  the  ground  or  soil  of  the  bed  or  liiores  of  the  river. 

Such  bein^  the  general  uiegations  relating  to  the  title  of  the  Crown,  the  Defen- 
dants, on  their  part,  allege,  that  the  Corporataon  is,  and  from  time  immemorial  has 
been,  seised  and  possessed  of,  and  well  entitled  to,  and  been  in  the  actual  un- 
interrupted possession  of,  by  acts  of  ownership  over,  the  bed  and  soil  of  the  river 
and  also  the  banks  and  shores  thereof  between  high  and  low  water  marks,  and  has,  for 
all  the  time  aforesaid,  been  in  the  actual  and  exdusive  exercise  and  enjoyment  of  all 
such  rights  as  belong  to,  and  are  capable  of  bein^  exercised  and  enjojred  the  owner 
<rf  the  legal  estate  and  interest  in  the  bed  and  soil  o(  the  river. 

ntS]  This  claim,  in  shorter  expression,  has  been  at  the  Bar  (I  think  correctly) 
axiHained  to  be  a  claim,  on  the  put  of  the  Corporation,  to  be  entitled,  by  prescnp- 
tion,  to  the  £reeh(^  of  the  bed  and  shores  of  uie  river :  ».<.,  to  tiie  lukt  itself  over 
which  the  river  flows.  The  Corporation  claiming  this  title^  not  to  any  incorporeal 
hereditament)  but  to  the  knd,  further  say,  that  from  time  immemorial,  they  have  had 
and  held  the  office  of  bailiff  or  conservator  (the  conservancy  of  the  river  being 
«rerciBed  and  occupied  by  the  mayor  for  the  time  being  or  bis  sufficient  deputies),  and 
have  taken,  for  their  own  use,  all  wages  and  profits  pertaining  to  the  same  office  of 
bailiff.  The  claim  of  the  Corporation  seems  to  be,  that  it  has  been  immemorially 
owner  of  the  land  over  which  the  rivw  flows,  and  hu  immemorially  hdd  the  offioe  ot 
bailiff  or  conserrator  of  the  river. 

It  may  be  observed,  that  the  right  claimed  1^  tiie  Crown  to  the  bed  and  soil  of 
navigable  rivers  is  a  right  belonging  to  the  Crown  bythe  common  law,  and  extoids 
and  »  amdicable  to  the  bed  and  soil  of  the  river  Thames,  unless  excluded  by  a 
stronger  title  in  the  Defendants  or  some  other :  that  by  the  general  rules  of  law,  a 
title  Sv  prescription  can  onljr  be  made  to  inoorporeal  hereditaments;  that  the  office 
of  bailiff  or  conservator  (claimed  contemporaneously  by  tlie  Defendants)  implies  an 
authority  or  delation  conferred  by  some  other,  and  can  scarcely,  if  at  all,  be  made 
consistent  with  the  claim  of  ownership,  which,  to  a  large  extent  at  least,  would 
exclude  the  notion  of  any  such  delegation  or  authority  from  another.  There  is  no 
authority  for  saying,  that  the  grantor  of  an  office,  the  duties  of  which  are  performed 
upon  land  originally  belonging  to  the  grantor,  is  not  entitled  to  compel  the  grantee 
(u  the  office,  churning  the  land,  to  discover  the  means,  by  which  he  has  (as  he  uleges), 
during  his  [27]  exennse  of  the  office,  become  entitled  to  the  land  or  the  property 
upon  which  die  auth<Mrity  to  grant  the  office  depends. 

In  the  present  case  and  on  this  occasion,  without  entering  into  an  investigation  of 
the  general  rights  and  prerogatives  of  the  (>own,  with  respect  to  ^e  coasts  <h  the  sea 
and  to  navigable  rivers,  I  consider  myself  bound  to  presume,  that  the  oSBme  M 
conservator  or  bailiff  of  the  river  Thames  must  have  been,  and  must  be  held  to  have 
been  held,  derived  from  the  Crown,  and  held  under  the  Crown  by  its  own  grants  or 
commission,  or*  by  Act  of  Parliament  necessarily  made  with  the  concurrence  of  the 
Crown ;  and  that  the  power,  estate,  or  autiionty,  by  or  out  of  which  the  offioe  of 

K.  ni.— 31* 
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conserVfttoT  or  bailiff  wag  granted  or  derired,  must  be  presamed  to  hare 
kept  to  itself  all  that  waa  not  granted  vith  the  office  of  oonserrator. 

I  am  desirous  to  state  this  distinotlj,  in  order  that,  if  it  be  errraeoos,  the  i 
may  be  the  more  easily  detected  and  corrected.   I  think  that  the  offioe  tit 
being  derived  from  the  Crown,  must  be  held  to  be  of  a  &duciary  nature,  and  tihftl 
Clorporation  must  be  held  to  bare  had  imposed  upon  it,  not  only  the  dntj  of : 
•xecnting  the  offioe  of  conservator,  but  of  so  A**''«'""g  it  aa  to  {cofeeet  aad 
enoroaoh  upon  the  rights  ai  tiie  Crown. 

The  office  of  conservator  is,  plainly,    such  a  nature,  that  in  the  pesfovmiaos  rfi 
proper  dutaes,  many  and  easy  opportunities  would  ooonr,  <rf  dotng  more  ' 
Qarrow  and  stnot  performance  of  the  duties  required,  and  that  some 
extension  might  be  convenient  and  useful,  and  for  that  reason,  would  be  more  1 
be  permitted  or  acquiesced  in  for  the  occasion,  than  £28]  oom[dauiad  of  on 
the  public,  and  therefore,  in  a  case  like  this,  such  acts  as  mi^ht  seem  to  be  i 
ownership  may  have  less  probative  force  than  they  might  have  in  many  other  < 

The  other  grounds  on  which  the  Defeoduits  claim  to  be  protected  from 
do  not  appear  to  me  to  be  of  any  weight ;  and  on  a  consideration  of  the  wboki 
having  r^ard  to  the  nature  of  the  title  claimed  to  the  bed  or  soil  of  the  rmt,  i 
circumstances  under  which  it  is  claimed,  and  to  the  rdation  whidi  nibsiated  bs 
the  Crowii  and  the  Corporation  in  respeot  of  the  eonserranoy,  I  am  of  opinios  I 
the  D^endants  are  not  entitled  to  refuse  the  'diacoTery  which  they  are  roqs 
make,  and  that  the  exceptions  to  the  Master's  roport  must  be  disallowed. 

I  have  come  to  this  conclusion  without  reference  to  uiy  peculiar  ri^  it  I 
Crown  to  claim  more  discovery  thui  can  be  claimed  by  «ie  aubjeet  against  i  ^ 
and  I  give  no  opinion  upon  that  point 

■    After  Mr.  Bethell  had  ooocliKled,  a  claim  was  made  by  the  Crown  to  a 
reply.   It  stood  for  argument^  but  was  not  persisted  in. 

^]  SSXPPXB  V.  Kino.   Manh  7,  9,  Jvly  8,  184& 
[S.  a  12  Jur.  209|  57al 

A  jsum  was  Tested  in  trustees,  u|ion  trust,  declared  by  deed.   The  deed  redtedj 

,  intuition  to  make  some  provision  for  A.  and  her  children,  and  declared  thstT 
trustees  should'hold  the  fund  for  A.  for  life,  and  upon  her  death  or  doing  sov^ 
to  incumber  her  interest,  the  trustees  were  to  stand  possessed,  "  if  there  mcdbl| 
one  child  of  A.  then  living,  the  said  stock  to  be  an  interest  vested  in  such 
twenty-one,  and  to  be  paid  accordingly,  if  such  age  should  happen  aher  the  i 
of  A.,  and  if  not,  immediately  on  her  death  or  maldng  any  char^"    And  if 
should  be  two  or  more  such  children,  then  the  stock  to  be  tninsferred  amougtt  i 
children,  in  equal  shares,  at  the  age  qf  twenty-one,  if  A.  should  be  dead ;  T 
not,  then  immediately  after  her  decease  or  having  made  such  incumbrance. 

,  deed  contained  clauses  of  snrvivorship  in  case  ot  any  child  dying  under  tm 
one,  as  to  "  the  share  intended  to  be  thereby  provided  for  such  ^Id  dyii^'l 

-  also  olauses  for  maintenanoe,  advancement^  and  aooruer.  There  were  sM 
children ;  one  attained  twenty-one,  and  died  in  the  life  of  A.  Held,  thst  i 
representatives  did  not  puticipata  in  the  fund. 

In  1816  David  King  executed  a  voluntary  deed,  which  was  made  between  hni 
three  trustees  whereby,  after  reciting  that  for  making  some  provision  for  his  i 
daughters,  Mrs.  Skipper  and  Mrs.  Hawkins,  and  for  their  respective  childro,  he  i 
transferred  a  sum  of  £10,200  Navy  five  per  cents,  into  the  names  of  three  tnel 
it  was  declared,  that  the  trustees  should  stand  possessed  of  that  sum,  in  tr«k  i 
David  King  for  life,  and  after  his  death,  as  to  JC6000,  in  trust  for  Mrs.  Skij^l 
life,  without  power  of  anticipation ;  and  from  and  immediately  after  her  deeaH%< 
doing  any  act  to  incumber  her  interest^  that  the  trustees  should  stand  poesesHd  flfl 
"  upoa.  trust,  if  there  shall  be  but  one  child  of  the  said  Elizabeth  Ski|mer  tkm  lUf 
the       stodc  to  be  an  int^re^t  vested  in  mA  Aild  being  a  son  or  daijpifew  atUii 
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tLgB  of  twenty-one  years,  and  to  be  assigned,  transfwred,  or  paid  to  bun  or  her 
[>raingly,  if  mudi  age  sball  happen  after  the  decease  of  the  said  filizabeth  Skipper, 
1  if  DOtf  then  immediately  after  her  deoease,"  or  making  any  charge  as  aforesaid ; 
id  if  there  shall  be  two  or  more  nic^  cAtUran,  then  the  said  stock  to  be  assigiied, 
wferred,  or  tiie  produce  thereof  paid,  to  and  amongst  such  two  or  more  ohiklren, 
iqaal  shares  and  proportions,  at  their  age  [30]  or  respective  ages  of  twenty-one 
rs,  if  the  said  Elizabeth  Skipper  shall  be  then  dead,  or  have  incumbered  the  same ; 
■  if  not,  then  immediately  after  her  decease,  or  having  made  such  incumbrance. 
"  Provided  always,  that  if  there  shall  be  more  than  one  child,  for  whom  shares  or 
portions  are  intended  to  be  hereby  provided,  as  aforesaid,  and  any  of  them  shall 
art  this  life  under  the  age  of  twenty-one  years,  then  the  skare  intended  to  be  hereby 
lided  for  sMh  ehUd  to  dping^  or  so  much  thereof  as  shall  not  have  been  raised  and 
i  or  apj^ed  for  the  preferment  or  advancement  in  the  world  of  aw^  child  or 
dren,  in  pursuance  of  the  power  and  authority  hereinafter  for  that  purpose  oon- 
led,  shall  go,  enure  and  belong  to  the  survivor  or  survivors  and  others  and  other 
ta<^  children,  and  shall  rest  in  and  be  assigned,  transferred,  and  paid  to  him,  her, 
ihem  (if  more  than  one),  in  ei^aal  shares  and  proportioDS,  at  sueh  a^e,  and  in  sudi 
1  the  same  manner  as  is  hereinbefore  deolared  m  or  conoenuog  his,  her,  or  their 
poal  share  or  shares. 

''And  in  case  more  than  one  of  nuA  children  shall  depart  this  life  under  the 
of  twenty-one  years,  then,  and  so  often  as  it  shall  so  happen,  all  and  every  the 
riviDg  or  accruing  share  or  shares  of  such  child  or  children  so  dying  of  and  in  the 
I  stock  to  be  purchased  with  the  said  stock,  or  of  or  in  such  part  uiereof  as  shall 
hare  been  raised  and  paid  or  applied  for  his,  her,  or  their  preferment  or  advance- 
it  in  the  world,  by  virtue  and  in  pursuance  of  the  power  and  authority  hereinafter 
itioned,  shall  again,  from  time  to  time,  accrue  or  go  to .  the  survivors  or  survivor 
,  others  and  other  of  the  said  children,  and  shall  vest  in  and  be  assignable,  trans- 
tble,  and  payable,  and  be  actually  assigned,  transferred,  and  paid  to  him,  her,  or 
]  tihem  respectively  at  die  ages  aforesaid,  and  in  ths  same  manner  as  is  herein- 
9n  deohuva  ton<^ing  and  eraceming  his,  her,  or  their  original  part  or  share,  or 
to  or  shares,  of  and  in  the  said  stock. 

The  deed  contained  a  proviso,  empowering  the  trustees,  after  the  death  of  Mrs. 
pper,  or  during  her  life,  if  she  should  so  direct,  "to  levy  and  raise  any  part  or 
to  of  the  portion  or  portions  intended  to  be  hereby  provided  for  such  children,  as 
rosaid,  not  exceeding  in  the  whole  for  any  one  child,  one  third  part  or  share  of  his, 
,  or  their  expectant  portion  or  portions ; "  and  for  applying  the  mcmey  for  the 
•nounent  "of  such  cnild,"  notwithstanding  the  portiod  or  portions  of  such  child 
diildren  should  not  then  have  been  vested  or  payable. 

And  it  empowered  the  trustees,  after  the  decease  of  Mrs.  Skipper,  out  of  the 
ireet^  to  apply  for  the  maintenance  "  of  such  child  or  children,"  m  the  meantime, 
antil  his,  her,  or  their  portion  or  portions  should  become  payable,  such  yearly 
1 M  the  trustees  should  think  fit. 

And  in  caw  there  shotdd  be  no  child  of  the  said  Elizabeth  Skipper,  who  should, 
virtue  of  or  under  the  trusts  thereinbefore  declared,  become  entitled  to  the  said 
;k  or  sum  of  £6000 ;  then  the  trustees  were,  after  the  decease  of  the  said 
labeth  Skipper,  and  such  default  and  failure  of  issue  as  aforesaid,"  to  stand 
leased  of  the  said  stock,  in  trust  for  such  person  as  Elizabeth  Skipper  should 
oint,  and  in  default  of  such  appointment,  upon  trust  for  the  next  of  kin  of  the 
I  Elizabeth  Skipper,  according  to  the  Statute  of  Dislaibution  of  Intestate's  Estates. 
1^2}  Mrs.  Skipper  had  six  cmldren — namely,  Louisa  Jane  (tiie  wife  of  Mx.  Baylis) 
five  others. 

Loaisa  Jane  attained  twenty-one,  and  died  in  November  1828,  and  her  husband 
k:  out  administntion  to  her.  He  became  bankrupt,  and  his  interest  vested  in  his 
CDees. 

In  1846  Mrs.  Skipper,  the  tenant  for  life,  died,  leaving  five  children  surviving 
;  and  the  question  in  die  oause  was,  whether  Mrs.  Baylis,  who  had  attained 
nty-one,  but  had  died  in  tiie  life  of  the  tenant  for  life,  took  a  vested  interest  in 
fond. 

Mr.  Kindersley  and  Mr.  Phillips,  for  the  PlaintiffiB,  argued,  that  the  deatb  of  the 
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mother  waa  the  period  of  vesting,  and  that  those  children  who  died  in  her  lifetime 
did  not  take  rested  interests,  although  they  might  have  attained  twenty-one.  That 
if  there  had  been  several  children,  and  at  Mrs.  Skipper's  death  there  should  "be 
^t  one  child  "  "  then  living,"  then  that  such  child  alone  would  take  under  Uie  fint 
clause,  to  the  exclusion  of  tiie  representatives  of  those  who  were  dead,  sod  that  "if 
there  should  be  two  or  more  of  nuA  children"  (meaning  children  "then  living saefa 
children  alone  would  take.  They  oommented  on  the  terms  of  the  clauses  of  survivor 
ship,  accruer,  maintenance,  and  the  gift  over,  and  insisted,  that  the  attaining  twenty- 
one  meant  attaining  that  a^e  after  the  death  of  the  mother. 

They  distinguished  this  case  from  Powis  v.  BvrdeU  (9  Yes.  428),  and  cited 
Wkatfard  v.  Moore  (3  Myl.  &  Cr.  270). 

Mr.  Turner  and  Mr.  Martelli,  for  parties  in  the  same  interest,  distinguished  this 
case  of  a  voluntary  deed  [33]  from  a  marriage  settlement,  and  argued,  that,  like 
a  will,  in  this  respect,  it  was  to  be  more  strictly  construed  than  a  marriage  settia- 
ment :  Tudcer  v.  Harris  (5  Simons,  p.  536). 

Mr.  Boupell  and  Mr.  Nalder,  for  the  assignees  of  Mr.  Baylis,  ai^ed.  tiiat  diete 
was  as  apparent  intention  of  providing  for  ^1  the  children  irrespiactiTe  ai  their 
survivine  titeir  mother.  That  it  had  now  been  settled  hy  a  series  of  authwitiei, 
and  in  nivour  of  the  principle  of  resting,  that  the  presumed  intention  in  favDnr 
of  the  children  must  prevail,  unless  the  clearest  intention  shewed,  throughout  every 
clause  in  the  settlement,  that  the  provision  to  the  children  waa  to  be  contingent  on 
their  surriring  their  parent. 

That  in  the  leading  case  of  Woodcock  v.  The  Duke  of  Dorut  (3  Bro.  C.  G.  569), 
where  a  settlement  contained  a  recital  of  its  being  the  object  of  the  parties  to 
provide  for  the  issue  of  the  marriage,  and  a  term  was  limited  to  trustees,  upcai  bust^ 
in  case  the  husband  and  wife  sboukl,  at  the  decease  of  the  survivor,  leave  any  child 
or  children,  to  raise  a  proper  maintenance  for  nirh  child  or  children  until  tiieir  ouning 
of  age,  and  then  to  raise  £5000  to  be  paid  to  them  equally  at  twenty-one ;  v  if  there 
ahoiSd  be  but  one'raeft  child,  then  to  «uc&  only  child  on  attaining  twenty<one.  Tk 
was  held  "  uwm  the  truth  and  honour  td  the  case,"  that  a  child  who  attaioM  twenty- 
one,  and  died  in  the  lifetime  of  the  mother,  took  a  vested  interest.  So,  in  Perns  v. 
Burdett  (and  see  Perfed  v.  Lord  Owrxm^  5  Madd.  442),  lands  were  oonreyed  to  tmatees 
in  fee,  upon  trust  after  the  husband's  death,  in  case  he  should  have  one  or  more 
younger  children,  to  raise  portions  for  such  children.  Lord  Eldon  decnded  in  favour 
of  a  claim  of  a  younger  [9iQ  diild,  who  attained  twenty-one,  and  died  in  Uia  fatiur's 
'lifetime. 

They  commented  at  length  on  the  terms  of  the  deed,  and  innsted  that  Hn. 
Baylis  took  a  rested  interest. 
Mr.  Amphlett,  for  the  trustees. 
Mr.  Kindersley,  in  reply. 

The  other  cases  cited  were,  Howgrave  v.  Cartier  (3  Yes.  &  R  79),  ffokhkm  v. 
Sum/rev  (2  Madd.  65),  Fitzgemkl  v.  Fidd  (1  Russ.  416),  BUkfield  r.  Beeord  (2  Simons, 
354),  Howes  v.  Herring  (M'Cl.  &  Y.  296),  Wordsuarth  y.  Wood  (2  Beavan,  25;  4  MyL 
&  Cr.  641 ;  and  1  House  of  Lords  Gases,  129^  Torres  v.  Fnmco  (1  Rues.  &  M.  649)^ 
Tawney  v.  Ward  (1  Beavan,  563). 

The  Master  oy  the  Rolls  [Lord  Langdalel  commented  at  length  on  the  terms 
of  the  deed,  and  considered  that  the  words  **  such  children  "  must  rewr  to  the  former 
antecedent  expression,  child  "  then  living,"  and  mean  children  living  at  the  death,  and 
that  this  construction  was  not  varied  by  the  subsequent  provisions  or  by  the  gift- 
over.  He  was  therefore  of  opinion  that  Mrs.  Baylis,  who  attained  twenty*one,  and 
died  in  the  life  of  her  mother,  acquired  no  interest  in  the  trust  fund. 

Decree. — "  Declare  that  the  said  Louisa  Jane  Baylis  did  not  take  or  acquire  any 
interest  under  the  indenture  of  settlement  bearing  date  the  8th  day  of  March  1816. 

Note. — A  petition  of  appeal  of  the  assignees  was  dismissed  with  costs  by  Lard 
Cottenham  on  the  8th  of  July  1848.   [See  12  Jur.  570.] 
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[S6]    THB  ATTOBNVr-GBNXBAL  tH  TUFNBLL.    JfimA  16,  1849. 

A  sehoolmaster  retained  all  the  rmta  of  a  charity  estate,  after  making  small  fixed 
pajrmeDti  to  the  almspeople.  At  ^e  hearing  the  Court  held  tAiat  he  was  not 
entitled  to  do  bo,  and  made  a  deore^  referring  it  to  the  Master  to  enqnire  what  the 
charity  estate  and  property  consisted  of,  and  to  setde  a  proper  scheme  for  the 
management  of  the,  estates  and  property,  and  "  for  the  ap^ication  of  the  future 
rents  and  profits  of  the  school."  No  account  was  directed  against  the  schoolmaster. 
Held,  that  *'  future  rents  "  meant  all  those  subsequent  to  the  decree,  and  the  school- 
master having  died  before  the  scheme  had  been  settled,  the  Courts  on  a  supple- 
mental information,  directed  an  account  against  his  personal  representatives  of  the 
rents  recatved  subsequent  to  the  decree. 

This  was  a  supplemental  information  filed  on  the  death  of  a  Defendant,  to  effect 
the  objects  of  the  information  in  the  Brentwood  School  eau  (7%e  AUomey-Oeneral  v. 
The  Master,  Ac,  irf  Brcntaooi  8ehodl,  1  MyL  &  K.  376). 

The  oireumstances  are  shortly  as  follows : — ^In  1657  Sir  Anthony  Browne  obtained 
from  the  Crown  a  licence  to  found  and  endow  a  gruumar  school  at  Brentwood, 
oonsistang  of  a  master  and  two  guardians,  who  were  created  a  corporation.  The 
patronage  was  reserved  to  the  founder  and  his  heirs,  who  bad  power  to  make  orders 
and  constitutions. 

In  1668  Sir  A.  Browne  and  wife  conveyed  lands  at  Chigwell  to  the  corporation 
for  the  maintenance  of  the  school. 

In  1666  Sir  A  Browne,  by  his  will,  devised  to  the  corporation  a  residence  for  the 
master  of  the  school,  and  the  parsonage  of  Dagenham,  to  the  intent  that  they  should 
find  five  poor  folks  in  Southweald,  to  be  named  by  him  and  wife,  and  after  their 
deaths,  by  the  owners  of  the  Manor  of  Southweald. 

In  1669  a  suit  was  instituted  in  tiiis  Court  by  some  inhabitants  oi  Southweald 
against  Wystan  Browne,  tiie  [SQ  heir  of  Sir  Anthony,  to  establish  the  grant  and 
devise,  llie  heir,  at  first,  made  a  hostile  defence,  but,  in  1670,  a  decree  was  made, 
by  consent,  directing  a  conveyauce  by  the  heir  to  tiie  corporation,  and  that  statutes, 
ordinances,  and  institutions  of  and  for  the  school  and  poor  people  should  be  made 
(none  having  hitherto  been  made)  by  the  Bishop  of  London,  the  Dean  of  St.  Paul's, 
and  by  Wystan  Browne  and  his  heirs. 

In  1662  a  body  of  statutes  were  accordingly  made,  under  one  of  which,  the 
schoolmaster  was  authorised  to  retain  to  his  own  use  all  the  rents  and  profits  of  the 
lands  of  the  corporation,  otherwise  than  such  as  were  thereby  otherwise  appointed, 
and  the  master  was  yevly  to  give  to  each  of  the  poor  almspeople,  a  robe  of  the  value 
of  10s.,  and  a  stipend  of  iOs.  yearly.  This  stipend,  in  1803,  nad  been  increased  to 
^10  annually. 

The  right  of  {Mtronage  had  become  vested  in  Christopher  Thomas  Tower;  and 
Charles  Tower,  who  had  become  the  master,  received  the  whole  inoome,  both  of 
Chiewell  and  Da^ham,  pying  thereout  the  fixed  stipend  to  the  almspeople. 

In  1826  an  information  lud  been  filed  by  the  Attomey-Oeneral  against  the 
corporation,  the  patron,  and  master,  alleging  the  income  of  Ds^enham  to  amount  to 
jCIOOO  a  year,  and  Chigwell  £400  a  year,  of  which  about  £300  had  been  applied  for 
the  purposes  of  the  charity,  and  the  remainder  retained  by  the  master ;  it  prayed  the 
establishment  of  the  charity,  and  to  have  the  income  of  D^enham,  or  a  proper 
portion,  applied  to  the  support  of  the  almspeople  or  ey-pres.  Charles  Tower  died  in 
1826,  and  William  Tower,  his  successor,  was  brought  before  the  Court  by  eupple- 
mentolinformation. 

1^71  At  the  hearing  in  1833  Sir  John  Leach  was  of  opinion  that  the  decree  did 
not  authorue  any  statutes  contrary  to  the  intention  of  air  A.  Browne ;  and  that  it 
was  contrary  to  his  intention  that  any  part  of  the  revenne  of  Dagenham  should  be 
applied  for  the  benefit  of  the  sbfaoolmaster,  and  that  even  if  Idie  statutes  could  be 
considered  in  full  force,  they  could  not  protect  the  master  in  tiie  enjoyment  of  his 
present  luge  sinecure  income. 

By  the  decree  (1  Myl  &  K.  394),  it  was  ordered,  that  it  should  be  referred  to  the 
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Master  in  rotation  to  enquire  and  state  to  the  Court)  of  what  particalarB  the  estates 
and  property  given  and  devised  for  the  benefit  and  support  oE  ue  grammar  school  by 
Sir  Anthony  Browne,  and  also  of  what  partionUn  the  property  given  and  devised  far 
the  support  oi  the  almshouse  ebarity  in  Southweald  oonsisted.  And  it  was  thovby 
ordered  that  the  Master  should  settle  and  approve  of  a  proper  scheme  for  the  manage- 
ment of  the  said  estates  utd  property  rec^eetively,  and  tor  the  aj^lioation  of  we 
fuiure  rents  and  profits  thereof,  and  for  the  proper  conduct  and  regulation  of  the  said 
school.  And  it  was  thereby  ordered  that  the  Master  should  state  such  scheme,  with 
his  opinion  thereon,  to  the  Court,  the  Court  reserving  to  itself  the  consideration 
whether,  for  the  purposes  of  effectuating  such  scheme,  it  might  or  not  be  necessary  to 
apply  for  t^e  aid  of  Parliament. 

The  Defendant  W.  Tower  appealed  from  this  decision,  and  the  cause  was  heard 
by  Lord  Brougham  on  the  27th  of  June  and  1st  of  July  1834.  He  postponed  his 
judgment,  to  give  the  parties  an  opportunity  of  compromising,  to  be  confirmed,  if 
neoessaiT,  by  Act  of  Parliament^  and  he  left  office  (22d  of  NoTember  1S34)  witlioat 
having  delivered  any  judgment. 

[SHB]  It  was  stated,  in  the  present  answer,  that  lAe  appeal  vras  again,  on  the  34th 
of  March  1838,  reheard  by  Ijord  Cottenhain,  who,  on  the  12th  of  Februanr  1836, 
suggested,  that  the  parties  should  take  the  judgment  of  Lord  Brougham  thereon ; 
and,  accordingly,  Lord  Brougham  having  consented  to  determine  the  matter  of  the 
said  appeal,  the  solicitor  for  the  then  Attorney-General,  and  the  solicitor  for  the 
Defendants  C.  T.  Tower  and  William  Tower  attended  before  his  Lordship  on  the  24th 
of  March  1838,  when  his  Ijordship  directed  that  each  party  should  draw  up  and 
submit  to  him  a  statement  and  proposal  in  writing ;  and  it  was  then  arranged  between 
the  said  solicitors,  that  each  of  them  should,  in  tw  first  instance,  send  his  draft  state- 
ment and  proposal  to  the  other,  in  order  that  the  two  statements  should  correspond 
as  far  as  tiie  parties  could  uree. 

That  within  two  days  after  the  said  attendaooe  hetare  Lord  Brougham,  the  solicitor 
for  the  said  C.  T.  Tower  and  William  Tower  sent  a  draft  a  statement  and  ^possl 
on  their  behalf  to  the  solicitor  for  the  then  Attomey-Gknend,  but  that  the  said  draft 
had  never  been  returned,  nor  had  any  statement  or  proposal  on  behalf  of  the  Attomey- 
Qeneral  (although  promised)  been  sent  to  the  solicitor  for  the  said  C.  T.  Tower  and 
William  Tower. 

The  Master  made  a  separate  report,  finding  the  charity  property,  whereby  it  appeared 
that  the  rental  of  Chigwell  was  £283,  and  of  Dagenham  £1036 ;  but  be  had  not 
approved  of  any  scheme.  Before  the  report  had  been  confirmed,  and  in  August  1847, 
William  Tow&c,  the  master,  died,  and  this  supplemental  information  was  filed  in 
January  1848  (by  the  Attorney-General  without  a  relator)  against  his  representative^ 
the  paU^n,  corporation,  and  Tufnell  the  present  master,  stating  the  prooeedinga  np  to 
the  deoreOf  and  that  the  [39]  schoolmaster  had  retained  the  whole  rents  up  to  his 
death,  and  the  report,  and  it  sought  to  make  the  representative  of  William  Tower 
answerable  for  the  rents  of  Dagenwm  received  by  him. 

The  personal  representative  of  William  Tower,  by  her  answer,  submitted,  that  no 
account  of  the  sums  received  by  the  said  William  Tower  on  account  of  the  income  of 
the  said  estates  having  been  prayed  for  by  the  ori^nal  and  supplemental  informatiooa, 
and  the  decree  made  on  the  hearing  of  the  said  original  and  supplemental  infonnations 
containing  no  direction  for  the  taking  of  such  account  against  the  said  WiUiam  Tower, 
no  such  accounts  as  were  in  the  said  information  of  revivor  and  supplement  prayed 
for  against  the  estate  of  the  said  William  Tower  ought  now  to  be  directed  to  be  taken. 

The  supplemental  information  now  came  on  for Itearing. 

Sir  J.  Bomilly  (Solicitor-General),  Mr.  Turner,  and  Au-.  Blunt,  in  support  of  the 
information. 

Mr.  Lloyd  and  Mr.  Fane,  for  tiie  representatiTes  of  tiie  late  schoolmaster.  The 
decree  in  t^e  original  suit  haa  directed  no  account  whatever  against  William  Towor, 
and  contains  no  declaration  of  right  against  him.  This  supplemental  information, 
which  seeks  so  materially  to  alter  the  rights  of  the  parties  under  that  decree,  is 
irregular.  It  is,  in  its  nature,  a  bill  of  review,  and  being  filed  without  leave,  ought 
to  be  dismissed;  Hodsm  v.  jBoU  (1  Phillips,  177).  Redesdale  PL  (p.  91  (4th  ed.)), 
TauJmm  y.  CeplaHd  (4  Hare,  41 ;  and  see  also  Dam  t.  Blru^  6  Beav.  398). 
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[40]  Mr,  Walpole  and  Mr.  Lovat,  for  the  patron. 
Mr.  Koupell,  for  the  present  sohoolnuuter. 

Sir  J.  B^niUy,  in  reply. 

Thb  Master  or  thk  Koll&  My  only  difficulty  is  about  the  form.  I  cannot  say 
that  I  bare  the  smallest  doubt  that  that  word  "  future  "  means  future  to  the  decree, 
and  nothing  else ;  and  that  is  the  whole  question.  The  question  is  on  the  mere 
matter  of  form,  whether  there  oujght  to  be  a  decree  for  an  account  now,  and  of  that 
I  doubt ;  but  if  this  were  on  further  directions,  with  all  I  have  heard  of  it  to-day,  I 
should  declare  m^  opinion  that  the  word  "future"  meant  future  to  the  decree ;  and 
I  tiiink  it  is  nothme  less  than  absurd  to  suppose  that  any  person  could  put  that  word 
"future  "  into  the  decree  with  any  other  intention  than  that  it  meant  future  to  that 
time.  Past  future  or  some  other  future  seems  to  be  out  of  the  question.  But 
whether  the  Attorney-General  ia  entitled  to  any  account  now,  I  do  not  know.  If 
construction  is  wrong  it  can  be  easily  altered  in  the  proper  way,  and  if  the  decree  is 
wrong  in  using  the  word  "future,  as  future  from  some  future  time,  that  can  be 
altered,  too,  on  rehearing.  As  to  the  allowances,  the  Attorney-General  will  allow 
ererything  properly  expended.    I  shall  be  surprised  if  there  is  any  difficulty  about  it. 

Ths  SouciTOII-Gkneral.  Mr.  Tower  would  be  allowed  everything  paid  in  that 
respect. 

Ths  MAsnsR  or  thb  Kolia  [Lord  Lanedale].  I  think  that,  as  against  Mr.  Tower; 
it  is  a  hard  case.  In  addition  to  the  hardship  imposed  on  him  by  the  original  decree, 
there  are  these  two  circumstuioea : — [41^  He  has  endeavoured  to  procure  an  alteration 
of  tha  decree  by  appeal,  and  has  been  disappointed,  apparently  not  from  the  want  of 
any  effort  on  his  own  part  to  obtain  it.  I  think  that  is  much  to  be  regretted ;  I  think 
it  deserving  the  serious  consideration  of  the  Attorney-General  in  what  way  any 
decree  or  order  should  be  prosecuted  against  him,  and  I  feel  perfect  confidence  that 
nothing  will  be  done  but  what  is  right  and  just  in  such  a  case. 

What  is  the  claim  under  this  decree?  At  the  time  the  decree  was  pronounced, 
the  Master  of  the  Bolls '  declared  his  opinion  that,  under  the  circumstances,  Mr. 
William  Tower  was  not  entitled  to  apply  to  his  own  use  the  whole  revenues  of 
these  charities.  It  was  very  distinctly  declared,  but  in  consequenoe  of  the  hardship 
of  his  situation,  it  was  oonsidered  tliat  he  ought  not  to  be  called  on  for  any  past 
account;; and,  therefore,  up  to  the  time  of  the  hearing  he  waa  ezoneratea  nrom 
aXi  aooount.  Acoordin^ly,  toe  decree  contains  no  direction  to  take  any  account ;  but 
the  same  decree  refffl^  it  to  the  Master  to  aprative  of  «  scheme  for  the  managunent 
<^  the  estates  and  property  respectively,  and  for  the  application  of  the  fuhm  rents 
amd  profits  thereof,  and  for  the  proper  conduct  and  regulation  of  the  said  sobool. 

I  confess  I  cannot  bring  myself  to  believe,  that  anyone  can  seriously  suppose, 
that  when  there  was  to  be  a  scheme  for  the  application  of  the  "  future  rents,"  it  did 
not  mean  future  with  respect  to  the  time  when  the  Judge  was  pronouncing  his 
decision.  I  cannot  believe  that  it  could  have  been  meant,  that  there  should  have 
been  a  reference  to  the  Master  to  approve  of  a  scheme  for  the  management  of  this 
luroperty,  and  the  application  of  the  future  rente  after  that  scheme  should  have  been 
setued,  and  nothing  done  as  to  the  rents  in  [42]  the  meantime.  I  consider  that  this 
does  mean  the  apphcation  <A  the  future  rents  received  with  reference  to  the  time  of 
the  decree ;  and,  though  it  is  not  expressly  said,  yet  Jihere  is  a  manifest  implication, 
that  tiie  whole  of  the  niture  rents,  were  to  oe  snbjeet  to  t^e  charitable  trusts. 

This  gentleman,  being  discontented  with  the  decree,  though  be  has  obtained  a 
rehearing,  has  not,  unfortunately,  obtained  a  decision.  It  is  greatly  to  be  regretted, 
bat  the  decree  now  stands. 

Unfortunately,  years  have  passed,  and  these  matters  have  not  come  to  a  really 
practical  oonolusion  before  the  Master.  The  whole  rents  have  been  received  by 
this  gentleman,  and  applied,  as  it  is  now  said,  in  some  respects  at  least,  for  charitable 
purposes,  such  as  met  with  the  approbation  of  the  Judge  at  the  time  the  decree 
was  made,  and  with  the  consent  of  Her  Majesty's  Attorney-General,  by  whom 
this  decree  was  prosecuted.  If  he  has  not  fair  allowance  made  for  everything  of 
that  kind,  I  think  he  will  have  the  means  of  redress  in  this  Court  I  have  not  the 
least  doubt  that  all  fair  allowances  will  be  made. 

I  do  not  think  tiie  matter  ia  perleetly  olear ;  but^  on  the  beat  oonndenition  I  can 
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give  the  matter,  I  tiiink  the  Attoroey-Geoenl  is  entitled  to  hare  an  account  trf 
these  rents  which  have  accrued  due,  and  have  been  received  since  the  date  of  the 
decree,  making  to  the  legal  personal  representative  idl  proper  aUowanoes  not  only  iot 
the  mere  expenses  of  the  estate  in  receiving  the  rents,  but  also  for  uiy  charitable 
purposes,  though  not  distinctly  within  uie  wends  of  the  origin^  diaritaUe 
foundation. 

[i3]   Humble  v.  Humble.   March  20,  1849. 

A  purchaser  paying  bis  purchase-money,  with  inter8st»  into  Conrt»  is  not  to  deduot 
the  income  tax  payable  on  the  interest 

In  this  case  a  question  was  raised,  whether,  in  paying  his  purobase-money  and 
interest  into  Court,  the  purchaser  was  entitled  to  deduct  the  amount  of  the  inocnne 
tax  on  the  interest  under  the  102d  section  (5  &  6  Vict,  c  35),  which  is  to  iha  f<^w- 
ing  effect 

"  And  be  it  enacted,  that  upon  all  annuities,  yearly  interest  of  money,  or  other 
annual  payments,  &c.,  either  as  a  charge  on  any  property,"  &c.,  "  or  as  a  personal 
debt  or  obligation  by  virtue  of  any  contract,  or  whether  the  same  shall  be  received 
and  payable  half-yearly,  or  at  any  shorter  or  more  distant  periods,  there  shall  be 
charged  for  every  208.  of  the  annual  amount  thereof  the  sum  of  7d.,"  &c.,  &c.,  "and 
the  person  so  liable  to  make  such  annual  payment,"  &c.,  "shall  be  authorued  to 
deduct  out  of  such  annual  payment  at  the  rate  of  7d.  for  every  20s.  of  the  amount 
thereof,  and  the  person  to  whom  such  payment  liable  to  deduction  is  to  be  made 
shall  allow  such  deduction." 

Mr.  Spence,  Mr.  Teed,  and  Mr.  Btddell  appeared  lor  different  purtie*. 

Holroyd  v.  JFi/atf  (1  De  G.  &  S.  125;  and  see  Daasm  v.  Dmtmnt  U  Jur.  984; 
Dimiing  v.  Henderson,  19  L.  J.  (Ch.)  273)  was  cited. 

The  Master  of  the  Bolls  [Lord  Langdale]  decided  against  the  deduction. 


[44]   MnoHSLL  v.  KoBODK.   ilforeft  31,  1849. 

[&  a  1 1  Bear.  380 ;  18  L.  J.  Gh.  394 ;  13  Jar.  797.] 

Though  a  Plaintiff  cannot  compel  a  Defendant  to  make  a  discovery  of  his  returns  for 
income  tax,  stiU  a  statement  (as  evidence  of  a  misrepreeentatioQ  of  the  value  of  his 
business)  that  he  made  such  ratums,  is  not  impertinent. 

The  supplemental  bill  in  ^is  case  sought  a  discovery  of  the  returns  made  by  the 
Defendant  to  the  Commissioners  of  Property  Tax.  The  Plaintiff's  obieot  being  to 
shew  that  the  Defendant  had  represented  the  profits  of  his  business  to  be  less  mn 
what  he  had  stated  to  the  Plaintiff  on  puruiasing  it.  On  a  fomer  oceasini,  a 
demurrer  to  the  discovery  sought  by  th)%  mil  was  flowed  (1 1  Beav.  SM) ;  but  the 
Court  gave  liberty  to  amend  the  bill. 

The  Plaintiff  amended  his  bill  by  striking  out  the  interrogatories,  but  retaining 
the  statements  as  to  the  Defendant's  return  of  his  income  to  the  Commissioners. 
The  Defendant  took  exceptions  to  these  statements  for  impertinence,  which  the 
Master  overruled,  and  the  Defendant  th«i  took  exceptions  to  the  Master^s  repwts 
which  now  came  on  for  argument. 

Mr.  Wright,  for  the  Defendant^  in  support  of  the  ezoeptiona.  It  is  contrary  to 
the  policy  of  the  Act  (5  &  6  Yiot.  o.  35),  to  allow  a  disclosure  of  the  returns  of  a 
person's  income.  The  Court  would  not  receive  evidence  on  the  subject,  and  the 
statement  is  therefore  impertinent,  and  ought  not  to  remain  on  tiie  record ;  for 
dd>d  aiUffan  mui  probatum  nm  releoat?  Bead  v.  Ham^  (1  Ch.  C^  44).  The 
Court  said  on  the  demurrer  (11  Beav.  380),  that  if  evidence  were  jvoduced  «  these 
&cts  at  the  hearing  it  would  not  be  reoeivea. 

[46]  [The  MAcmK  of  the  Bolls.  I  decided  that  the  Plaintiff  was  not  entitled 
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to  the  disoorery  of  theM  matters  fnnn  tlie  Defendant,  and  not  that  he  wm  not  at 
hbor^  to  prove  the  fact  alnmde.] 

That  would  be  impoanble,  sinee  it  eoiild  only  be  proved  by  nnlawfol  means, 
through  the  wrongful  duolomre  a  derk,  ooUeetor  or  commissionw,  oontrary  to  hie 
|dain  duty. 

[The  Mastbr  op  ths  Bolls.  The  Plaintiff  might  produoe  some  evidence,  but 
whe^er  it  would  be  receivable  is  not  now  to  be  determined.] 

Mr.  Turner  and  Mr.  J.  Anderson,  emM.  The  Defendant  has  oonfused  two 
.distinct  thinjgs : — the  right  to  discovery,  and  the  ri^ht  of  alleging  material  facts  to 
be  proved,  if  possible,  at  the  hearing.  It  was  decided,  on  the  demurrer,  that  the 
Plaintiff  had  no  right  to  the  discovery  fnmi  the  Defendant,  and  nothing  more.  It  is 
possible  that  some  legitimate  evidence  may  be  produced  of  the  facts  alleged.  In  7%« 
iTm^  V.  CMs  (8  Term  Bep.  220),  the  deelarafaons  of  a  Defendant  to  Commissioners 
as  to  his  income  were  received  in  evidence  to  prove  tiiat  he  was  disqualified  to  kill 
game. 

Mr.  Wright^  in  reply. 

Ths  Mastkb  of  thx  Rolia  [Lord  Lao^dale]  overruled  the  exeeptaons,  and, 
apon  the  apfrfioatiat  of  the  Defendant,  gave  hxm  further  time  to  answer. 


[46]  LowxHCU  V.  WiNTBiNOHAiL   Jtforcft  SO,  1849. 

A.  B.  bound  himself  to  pay  £16,000  on  the  death  of  the  survivor  of  himself  and 
wif^  <m  oertun  biuts,  under  which,  oa  a  eontin^noy,  the  amoont  was  to  revert  to 
himself.  A.  E,  by  his  will,  gave  tJba  £16,000,  if  it  shouM  revert,  to  trustees,  on 
tnist  to  pay  thereout  £14,000  to  C,  wd  three  legacies  of  £600  eaeh  to  charities, 
«id  "  tiie  remaining  sum  ef  £900  to  the  Foundling  Hospital.  His  wife  survived 
him  nine  years,  and  the  sum  of  £16,000  was  invested  in  £25,702  3  per  cents.  In 
1848  the  contingency  happened,  when  the  fund  reverted,  and  amounted  to 
considerably  more  than  £16,000.  Held,  that  the  l^tees  were  entitled  to  money 
legacies  only,  and  not  to  the  whole  fund. 

Sir  CUifton  Wintringham,  on  the  marriage  of  Mr.  and  Mrs.  Clifton  Wheat,  in 
1787,  executed  a  bond  to  trustees,  to  secure  the  payment^  on  the  death  of  the 
survivor  of  himself  and  Lady  Wintringham,  of  £16,000.  The  sum  was  to  be  held  on 
trust  for  Mr.  and  Mrs.  CSifton  Wheat,  for  their  respe^ve  Kves,  and  subject  to  certain 
trusts  for  tiieir  children  (whidi  never  took  ^fect),  in  trust  to  pay  die  same  to  Sir 
Clifton  Wintoineham,  his  executm,  Ac 

Sir  Clifton  Wintringham,  by  his  will,  i^r  disposii^  of  his  residuary  estate, 
referred  to  the  bond  thus  given  by  him ;  and  he  directed,  in  case  "  the  sum  of  money 
in  bond  as  {foresaid,  or  any  part  thereof,  should  revert  into  the  residuum  of  his 
estate,  at  any  time,  pursuant  to  the  several  limitations  expressed  in  the  said  marriage 
settlement,"  then  he  gave  the  same  trustees  the  said  sum  of  £16,000,  on  trust  to  pay, 
or  eause  to  be  paid  "thereout,  the  sum  of  £14,000  of  lawful  money  of  Qreat 
Britain,  unto  Oiiton  Loscombe,  and  the  heirs  male  of  his  body,"  &c. ;  "and  with 
respect  to  the  sum  of  £1000,  part  of  the  said  sum  of  £16,000,  he  bequeathed  £600 
to  the  Marine  Society,  and  £500  to  the  Society  for  the  Increase  and  Enoounu;ement 
of  Good  Servants.  And  with  respect  to  die  nirdier  sum  of  £600,  put  of  the  said 
sum  of  £16,000,"  he  gave  the  same  to  Itfagdalen  Hospital;  and  he  proceeded:  "I 

S've  and  bequeath  the  rmammff  gum  of  £600,  part  of  the  [47]  aforesaid  sum  of 
16,000,  to  tbe  governors,  &o.,  of  the  Foundling  Hospital" 
Sir  Clifton  Wintringham  died  in  1794,  and  Laxly  Wintringham  in  1805.  In 
1807  £25,702  3  per  cents.,  the  then  value  of  £16,000  sterling,  was  set  apart  by  the 
Courts  and  carried  to  a  ^parate  account,  to  answer  the  debt  due  on  bond.  The 
income  was  paid  to  Mrs.  Wheat,  the  surviving  tenant  for  life ;  and  she  having  died  in 
November  1848,  this  sum  of  stock  "  reverted  "  to  the  estate  of  Sir  Clifton  Wintringham, 
and  became  sul^eot  to  the  disposition  contained  in  his  will 

A  petition  was  now  presented  by  Clifton  Loscombe,  praying  payment  to  him  of 
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fourteen-Bi'xtaeoths  oi  the  X25,703  3  per  cent*.,  and  of  the  renutimng  two«xteentla 
to  the  several  charities. 

The  question  was,  whether  the  legatees  were  entitled  to  £16,000  sterling,  or  to 
the  whole  fund,  which  in  value  was  eousiderablymore. 

Mr.  Koupellf  in  support  of  the  petition.  The  effect  of  the  will  is  to  give  die 
whole  produce  of  the  boDd  and  its  fruit.  The  testator  deals  with  the  whole  in 
portions,  and  expressly  gives  the  last  £500  as  **  the  remaining  sum,"  contemx^atin^ 
therefore,  the  disposal  of  the  whole.  The  case  is  similar  to  dispositions  of  pt^eies,  which 
cany  with  them  any  bonus.  Parkta  v.  BtM  (9  Simons,  S88 ;  and  see  Cowrtmgg  v. 
Ferrers,  1  Sinums,  137). 

Mr.  Turner  and  Mr.  Baggallay,  for  the  charitdes.  That  this  is  a  gift  of  the  whole 
fund,  and  fii  the  produce  ofit,  is  evident  from  the  use  of  the  words  "remaining  sum 
of  £500."  The  legatees  take  the  whole  amount  of  atoch  between  them,  in  the  retatare 
propor-rftBI-tionB  oif  the  sums  named.  The  investment  was  made  at  their  risk,  and,  if 
the  funds  had  fallen,  they  must  have  borne  the  loss;  conversely,  they  must  be  entitled 
to  any  benefit  arising  from  the  investment. 

fTHS  Master  of  the  Bolls.  Did  the  testator  direct  the  investmeotf] 

No ;  that  was  tHX)vided  for  by  the  settlement^  to  which  he  wis  a  paity.  In  Pagt 
V.  Leapinffwell  (18  Ves.  463),  the  testator  directed  an  estate  to  be  sold,  but  not  for  less 
than  £10,000;  he  gave  legacies  out  of  the  monies  amounting  to  £7800,  and  "the 
overplus  monies  "  to  A.  B.  The  estate  was  sold  for  less  than  £7000,  and  it  was  held 
that  all,  including  A.  B.,  who  was  held  entitled  to  his  share,  abated  in  proportion. 

The  testator  intended  to  dispose  of  the  whole,  for  he  knew  that  a  long  interval 
must  elapse  before  the  happening  of  the  contingency  on  which  it  was  to  "  revert," 
during  which  an  investment  was  necessary,  which  would  sabjeet  the  fund  to  possiUe 
variations  in  value. 

Harvey  v.  Co^  (i  Rnss.  34)  was  also  cited. 

Mr.  Qdvert,  ammk,  was  not  called  on  by  the  Court. 

The  Mabtir  ot  tee  Bolls  [Lord  Lanedale],  The  claim  is  made  not  upon  the 
oonstaiiotiQn  of  the  settlement,  or  on  the  rights  under  it ;  not  under  any  investonent 
of  the  testator  himself,  oor  in  oonsequenoe  of  this  sum  being  severed  by  tiie  act  of 
this  Court,  and  appropriated  to  the  payment  of  ^ese  legacies,  which  would  have  been 
of  the  utmost  importance :  but  the  claim  is  founded  oh  the  construction  of  the 
testator's  will.  It  is  said,  that  at  the  time  the  will  was  made,  and  at  the  death  of  the 
testator,  it  was  his  j[493  clear  intention  to  dispose  of  the  whole  investment.  I  oaa 
neither  discover  a  ofear  intention,  nor  a  glimpse  of  any  such  intention. 

The  testator  became  a  debtor  for  the  sum  of  £16,000,  which  was  to  be  dealt  wi^ 
according  to  the  trusts  of  the  settlement  It  was  to  bo  invested,  when  rused,  but 
it  was  not  raised  in  his  lifetime :  it  remained  a  debt  due  from  the  testator  at  his 
death ;  and  whether  it  could  be  api^ied  in  the  manner  directed  by  his  will,  depended 
on  a  contingency  which  did  not  cease  until  November  1848. 

The  testator,  at  t^e  time  of  making  his  will,  knowing  this  was  a  debt  due  from 
him,  takes  notice  of  it  as  saoh,  and  of  the  contingency  on  which  he  would  beoome 
owner;  and  in  that  event,  he  contemplated  becoming  owner  of  a  sum  of  money 
charged  on  bis  estate,  and  which  would  be  a  debt  due  from  him  at  his  death.  I  am 
surprised  that  a  man's  debt  is  to  be  treated  as  an  investment :  I  can  find  nothing  of 
the  kind ;  I  consider  it  as  a  debt  due  from  him,  payable  on  certain  events.  There 
being  no  investment,  no  fund  capable  of  improvement,  and  no  appropriation  whatevo*, 
he  makes  this  i^ovision :  he  gives  these  sums  of  money  to  be  applied  in  a  partioulsr 
way,  out  oi  a  particular  sum  of  money  charged  on  his  estate.  1  cannot  make  oat  a 
sioularity  to  any  of  the  cases  cited :  I  think  he  intended  these  legacies  to  be  paid  in 
money,  on  the  happening  of  the  contdngenoy,  and  that  these  sums  only  became 
payable ;  consequentJy,  the  surplus  falls  into  we  rendue  d  the  testator's  estate. 

Note.— See  iVmru  v.  Sam$m,  2  Mad.  268 ;  Matthews  v.  Maude,  1  Buss.  &  Bl 
397 ;  Smith  v.  Fitzgerald,  3  Yes.  &  R  3 ;  Zwas  v.  Bond,  2  Keen,  136. 
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[60]   Thk  Attorney-Geneiial  v.  Rsbs.   April  30,  1849. 

[Sea  Bkektow  v.  Fidter,  1682,  10  Q.  R  D.  168 ;  Satbotham  r.  SkropAin  Union 
Sailways  and  Canal  Company,  1883,  24  Ch.  D.  118.] 

If  a  Defendant  puts  in  an  answer  to  an  interroeatory,  which  is  acquiesced  in  by  the 
Plaintiff,  and  the  bill  is  afterwards  amended,  leaving  the  interrogatory  and  the 
corresponding  statement  unchanged,  but  varying  an  antecedent  whioh  alters  the 
meaning  of  such  statement,  the  Plaintiff  is  not  entitled  to  a  new  answer  to  such 
interrogatory,  unless  he  specially  requires  it;  but  a  Defendant  who  acquiesces  in 
the  new  meaning  iA  the  statement  by  professing  to  answer  it,  must  do  so  fully. 

An  answer  may  he  verbally  full,  but  technically  insufficient,  as  where  a  Defendant 
seta  up  his  ignorance  of  facts  as  to  whioh  he  has  plainly  the  means  <^  obtaining  the 
infOTmation  required. 

The  answer  tst  persons  engaged  in  working  a  coal  mine  which  stated,  that  they  oould 
not,  as  to  their  belief  or  t^faerwise,  set  forth  the  mode  of  working,  held  insufficient; 
the  Court  assuming,  that  they  must  have  workmen  under  their  control  from  whom 
such  information  might  be  derived,  and  which  the  Defendants  were  bound  to  afford. 

By  this  information,  the  Crown  claimed,  by  Royal  prerogative,  the  soil  and  mines 
under  the  seashore  of  an  estuary,  or  arm  of  the  sea,  called  the  Bury  River,  in 
Carmarthenshire.  It  alleged  that  the  Defenduits  had  worked  the  coal  mines  under 
such  shore,  by  means  .of  a  shaft  in  the  adjoining  lands. 

The  information  prayed  a  dedantion  of  the  ri^te  of  the  Grown — that  the 
boundaries  might  be  distinguished,  and  that  the  D^ndants  might  aoooont  for  the 
coal  imjffoperly  taken. 

The  aixtii  interrogatory  required  the  D^endants  to  set  forth,  according  to  their 
**  knowledge,  remembrance,  information,  and  belief,  whether  they  had  not,  by  "  means 
of  the  {rit  or  shaft  sunk  in  the  luid  of  the  Defendant  William  Chambers,  or  by  means 
of  some  other  and  what  shaft  or  pit,  &c.,  lately  and  when  first,  opened  and  worked 
veins  or  seams  of  coal  and  culm,  or  one  of  them,  lying  wider  the  »aia  seashore  belonging 
to  Her  Majesty,  and  whether  they  had  not  raised  and  dug  up  large,  or  some  and 
what  quantities  of  coal  or  culm,  from  parts  of  the  said  veins  or  seams  which  lay 
[Oil  under  the  said  seashore  between  high  and  low  water  mark,  and  sold  or  disposed 
of  tne  same  for  various  large,  or  some  and  what,  sums  of  money,  or  how  otherwise. 

The  seven  Defendants  put  in  an  answer,  whereby,  in  answer  to  the  sixth 
interrogatory,  thev  said  the^  did  not  know,  and  ooakt  not  set  forth  as  to  tiieir 
information,  belief  or  otherwise,  whether  those  Dsfendsnts  had,  "by  means  of  the 
int,"       &0.  (following  the  terms  of  the  interrogatrar). 

No  exceptions  were  taken  to  this  answer.  The  informatatm  was  afterwards 
amended,  and  the  extent  of  the  title  of  the  Crown  to  the  seashore  was  changed, 
and  the  meaning  of  the  expression  "the  said  seashore"  was  vuied.  The  sixth 
interromtoty  was  left  unaltered,  and  the  seventh  interrogatory  was  struek  out  and 
replaced  by  another,  whioh,  amongst  other  things,  asked  as  follows : — Whether  it  is 
not  true,  that  even  now,  a  oonsiderable  portion  of  such  workings  lies  under  the  sea- 
shore, which  is  to  the  seaward  of  the  present  high-water  mark  at  ordinary  neap 
tides." 

To  the  6th  and  7th  interrogatories  in  the  amended  bill  the  Defendants  answered 
as  follows : — 

And  Defendants  do  not  know,  and  cannot  set  forth,  as  Ut  ^dr  or  e&unmse, 
whetiier  or  not  Defendants  (who  are  members  or  partners  of  the  Pool  Gollieiy 
Company)  have,  by  means  of  the  pit  or  shaft  sunk  on  the  land  of  the  Defendant 
William  ChsmbOTB,  or  by  means  cl  any  other  shaft  or  pit,"  &o.,  "lately,  or  at  any 
time  first,  opened  and  worked  the  veins  or  seams  of  coal  and  culm,  or  any  or  either 
of  them,  alleging  in  said  information  to  be  lying  under  the  seashore,  in  said 
information  stated  to  belong  to  Her  Majesty ;  or  [02]  save  as  herein  appears, 
whether  or  not  they  have  raised  and  dug  up  lai^  or  some  and  what, 
quantities  of  coal  and  culm  from  such  parts  <rf  uie  reins  or  seams  whioh  are  in  said 
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information  stated  to  lie  under  the  seashore  between  high  «m1  low  water  mark,  or 
sold  or  disposed  of  the  same  for  Tarioas  laiige,  or  some  ami  wbat^  sums  of  money,  ac 

how  otherwise. 

"And  these  Defendants  say,  they  do  not  know  and  oumot  set  forth,  as  to  their 
belief  or  otherwise,  whether  or  not  it  is  also  true,  that  eren  now,  a  oonaidMable 
portion  of  such  workings  as  are  alleged  in  the  information  to  be  oarried  <m,  lies  under 
the  seashore  which  is  to  the  seawmrd  of  the  pieseiit  high-water  mark,  at  ordinary 
neaplddes." 

The  Attomey-Genend,  insisting  that  these  two  interrc^ories  had  not  been 
uiswered,  took  exceptions  to  the  answer;  and  the  Master  having  overruled  them, 
the  case  was  brought  before  the  Court,  upon  appeal  from  his  judgment 

Sir  J.  Bomilly  (SolicitorOeneral),  Mr.  Turner  aud  Mr.  Maule,  in  support  of  the 
exceptions,  argued,  that  the  answer  was  insufficient;  for  the  Defendants,  who  bad 
the  power  of  obtaining  the  information  sought^  could  not  be  allowed  to  escape  the 
obligatioD  of  giving  a  disoover^,  by  the  mere  statement  that  they  were  ignmnt. 
That  they  were  bound  to  obtain  from  their  servants  and  workmen,  who  were  under 
their  eon^l,  the  information  asked,  and  to  answer  upon  "  their  information,  as  well 
as  on  their  knowledge  and  belief."  Earl  ^  CHaufoU  v.  Frazer  (2  Hare^  101)  and 
Ta^hr  v.  EtrndeU  (11  Simons,  391 ;  Gr.  ft  Ph.  104 ;  1  Phillips,  222 ;  and  1  Y.&C. 
(C.  0.),  128)  were  cited. 

[53]  Mr.  Matins  and  Mr.  BeDsfaaw,  for  the  Defendants,  a^ed  that  the  informant, 
having  ti^en  no  exception  to  the  first  answer  as  to  tJie  sixth  interrogatory,  could  not 
now  object  to  the  sufficiency  of  the  answer  bo  it,  Ovey  v.  Leighion  (2  Sim.  &  St  234), 
in  which  case  it  was  held,  that  a  Plaintiff  having  waived  an  objection  to  the  insuffi- 
ciency of  the  answer  to  the  original  bill,  could  not  recur  to  it  on  t^e  wswer  to  tlie 
amended  bill. 

That  the  Defendants,  who  had  pledged  their  oaths  to  their  ignorance  of  the  bets 
intmogated,  had  sufficienUy  answered  the  tnll,  wd  that,  not  being  expressly  required 
so  to  do  by  the  bill,  they  were  not  bound  to  seek  information  from  other  souroes 
equally  open  to  the  inftmoant  That  tihe  answer  on  knowledge  and  beli^  indnded 
aU  knowledge  on  informatkm ;  and  that  in  jHractice,  this  form  was  unirersally  adopted 
in  answering  bills. 

Sir  John  Bomilly,  in  reply.  This  case  diffws  from  Ovey  v.  Laghion^  because  the 
antecedent  referred  to  in  the  sixth  interrogatory  has  been  ohangM  by  the  amend- 
ment ;  and  here  the  Defendaats  have  aequiesced  in  the  new  meaning. 

Thb  Mastw  of  the  Roli£  [Lord  Langdale].  With  re^rd  to  the  first  exoepti(Hi, 
the  principle  on  which  it  must  oe  decided  is  this : — If  a  Plaintiff  makes  a  certain 
statement  in  his  original  bill,  and  founds  an  interrogatory  on  it,  which  is  uiswered 
by  the  Defendant,  and  the  answer  is  aoqniesoed  in  and  submitted  to  by  the  Plainti^ 
and  afterwards,  the  Plaintifl^  by  amentunent^  changes  the  antecedents  or  facts  on 
which  the  statem«it  and  question  are  founded,  I  am  of  opinion  [6^  that  tiie  answer 
to  tiiat  interrogatwy,  having  been  acquiesced  in  by  the  Phuntiff,  must  afterwards  be 
held  to  be  sufuient  An  interrogatory  must  be  founded  upon  a  preceding  statement 
or  all^ation,  which  generally  or  very  often  depends  on  something  antecedent  If 
the  antecedent  be  ohuiged  ever  so  much,  I  apprehend  that  if  the  statement  and  the 
interromtory  remain  unchanged,  the  former  answo:  put  in  to  it  and  aoqniesoed  in 
by  the  Pluntiff  must  be  taken  to  be  sufficient 

But  although  a  Plaintiff  is  not,  under  suoh  circumstances,  entitled  to  have  a  new 
answer  to  Uie  old  interrogatory,  unless  he  specially  intimates  to  the  Defendant  in  the 
amended  bill  that  he  requires  a  new  answer,  as  might  have  been  very  easily  done  in 
this  case,  yet  if  the  Defendant,  on  his  part,  aoquiesoes  in  the  new  meaning  of  the 
relative  expression  contained  in  ^  statonent  and  interrc«at(ny,  and  admits  himself 
under  tiie  obligaticm  of  putting  in  a  new  answer  to  it,  and  does  so  accordingly,  you 
must  take  the  matter  altogether,  and  as  if  there  had  been  no  aoquiesenne  on  the  pert 
of  the  Plaintiff  in  the  sumoiency,  the  Defendant  himself  not  relymg  on  it 

Tlw  question  t^en  comes  to  this :  whether  the  circumstances  of  this  case  are  sudi, 
as  to  induce  the  Court  to  say,  that  the  answer,  though  verbally  a  full  and  sufficient 
answer,  is  really  and  technically  so.  I  do  not  find  that  Uiese  Defendants  say  diat 
tiiey  have  been  nnaUe  to  get  informatim  fran  their  workmen.    They  are  required 
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to  answer  "as  to  ihsir  knoiriedge,  Temembranoe,  informaHan,  and  belief"  yet  they 
content  themMlree  with  saying,  that  they  do  not  know,  and  cannot  set  forth  as  io 
Uteir  beHeft  or  flMenms^  &&,  &c.  I  tynte  agree  with  Mr.  Malins  as  to  the  ordinary 
effect  of  ue  words  "  belief  or  otherwise ; "  yet  it  is  singular,  that  in  a  case  where  [6o| 
the  knowledge  must  naturally  be  derived  from  the  persons  employed  by  them,  the 
Defendants  have  thought  fit  to  omit  the  expression  "Mt/omtoMoR.  I  do  not  recollect 
any  case  exactly  like  tbis;  'but  one  might  very  well  conceive  many  cases,  in  which 
the  Court  would  not  be  satisfied  with  such  an  answer,  where,  though  it  might  be 
perfectly  true  that  the  Defendants  were  i^orant  of  the  facta,  yet  that  the^  must,  of 
necessity,  hare  the  information  within  their  reach,  and  bad  only  to  ask  for  it. 

These  gentlemen  are  engaged  in  working  a  coal  mine  of  ooosideraMe  extent. 
They  must,  of  necessity  (I  do  not  think  the  matter  rests  on  conjecture),  have  work- 
men and  other  persons  in  their  employ  engaged  in  carrying  on  these  works,  and 
under  their  influenoe  and  control,  from  whom  every  information  respecting  tihe  coal 
working  might  be  obtained.  The  question  then  really  is,  whether,  in  such  a  case  as 
this,  it  IS  necessary  that  the  means  of  obtaining  the  informataon  riionld  be  indioated 
by  the  answer,  as  was  the  case  in  both  the  authorities  cited ;  or  whether  the  means 
of  information  must  not,  necessarily,  be  presumed  to  be  within  the  knowledge  of  the 
Defendants  1  I  think  that  this  is  a  matter  of  clear  presumption,  for  every  man  of 
ordinary  understauding  must  know,  that  there  must  be  persons  from  whom  the 
information  required  might  hare  been  derived.  I  must  presume  that  this  mine  is 
conducted  in  the  ordinuy  way  in  which  mines  are  conducted ;  and  I  cannot  direst 
myself  of  the  belief  that  these  gentlemen  hare  workmen  and  agents  from  whom  they 
might,  without  difficulty,  hare  got  the  information  required. 

For  these  reasons  I  think  I  must  hold  that  these  exoepticms  ought  to  be  allowed. 

[60]  In  re  Gawteobns.   Dec  1848. 

[S.C.  18L.J.  Ch.  116.] 

Where  an  executor  pays  a  legacy  into  Court,  under  the  Trustee  Indemnity  Act  (10 
&  11  Vict.  c.  96)  his  costs  of  paying  it  in  are  to  be  borne  by  die  estate ;  but  t^ose 
of  paying  it  out  by  the  legatee. 

Mrs.  Cawthome  bequeathed  a  sum  of  XIOOO  to  trustees,  for  the  separate  use  of 
Mrs.  Harwood  for  life,  with  remainder  to  her  children.  The  testatrix  died  in  1838, 
and  the  legatee  encumbered  her  interest  to  several  persons. 

In  July  1848  Yesey  T.  Dawson,  the  sole  executor,  paid  the  legacy  into  Court, 
under  the  Trustee  Indemnity  Act,  10  &  11  Vict.  c.  96.  A  petition  was  now  presented 
by  Mrs.  Hare,  an  incumbrancer,  for  the  investment  of  the  fund,  and  an  order  for 
payment  of  the  dividends. 

Mr.  Beale,  in  support  of  the  petition. 

Mr.  Qreene,  Mr.  Turner,  and  Mr.  Thomas  Parker,  junior,  for  the  Respondents. 

Thb  Masteb  of  THX  Rolls  said,  that  the  executor  hariug  paid  the  money 
into  Court  was  bound  to  attend  and  assist  the  Court  in  its  distribution ;  that  he  was 
entitied  to  his  costs  of  this  application,  as  between  solicitor  and  client,  out  of  the 
fund ;  but  that  the  coste  of  paying  the  money  into  Court  must  be  borne  by  the 
testatrix's  estate.    (Reg.  Lib.  1848,  A.  fo.  1047.) 


[67]  The  Attobmit-Genrral  v.  Piloboc  Jforcfc  12, 1849. 

TAffirmed  on  appeal,  2  H.  ft  Tw.  186;  47  E.  R  1660  ;  2  Uao.  &0.  414; 

42  E.  R.  160.] 

Lease  of  charity  land  for  999  years,  subject  to  a  fixed  rent  of  £10  and  a  oov«uuit  to 
lay  out  £300  in  building,  set  aside  after  100  yesn,  and  an  allowanoe  lor  the 
building  refused. 

An  alienation  of  charity  property  may  be  valid,  hut  the  emit  of  proof  lies  on  the  alienee. 
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In  1021  a  freehold  garden  m  Norwich,  containing  about  half  an  acre,  was  deviBed 
to  charitable  uses  for  the  benefit  of  the  parish  of  St.  Andrews. 

By  an  indenture  dated  in  1699  certain  parties,  desoribed  as  trustees,  on  behalf  d 
the  parish  and  the  ohuroh wardens,  "  by  and  with  the  consent  and  approbation  of  the 
psri«uoner8  of  the  said  jparish,  in  oonsulerB^n  that  John  Copinng  had  undertakeD  to 
hy  out  tiie  sum  of  £300  in  boiiding  upon  the  said  premises,  and  in  eonsidaaiion  of 
tiie  yearly  rent  thereby  reserred,  demised  "  all  that  their  onward  and  gaidax  ground, 
with  the  houses,  edifioesi  «id  buildings  Uiereupon  built,"  &c.,  for  the  term  of  1000 
years,  at  the  yearly  rent  of  £10,  "  for-  the  use,  benefit,  and  austentation  of  the 
parish."  Copping  thereby  covenanted  to  build  a  boose  or  houses  upon  the  said 
IKvmises,  ana  expend  about  such  building  £300,  and  keep  swdm  in  repair  during 
the  term. 

The  {Hvperty  bad  previously  been  let  for  X8  per  annum. 

By  mesne  assignments,  the  lease  beeame,  in  1810,  vested  in  Bobberds,  who  sold 
the  premises  in  different  portions.  He  sold  a  nart  to  Smith  for  the  residue  of  the 
term,  fixing  and  reserving  XI  as  the  apportioneo  part  of  the  |;ronnd  rent  on  the  said 
inramises.  In  1830  Smith,  in  consideration  ox  £200,  assigned  this  part  of  the 
premises  to  tiie  D^endaat  Pilgrim  toe  [6Q]  the  residoe  ot  the  term  (rf  1000  yean, 
subject  to  the  i4>portioned  rent  of  £1. 

This  information,  insisting  that  the  lease  of  1699  was  improvident,  prayed  that 
it  might  be  set  aside  as  against  the  Defendants.  The  information  stated,  that 
"  within  a  few  years,  various  messuages  and  buildings  had  been  erected  "  on  the 
eharity  estates,  and  it  alleged  that  the  whole  (aroperty  was  now  worth  neturly  £200  s 
year  ;  but  this  fact  was  not  proved. 

The  portion  of  the  property  possessed  by  Pilgrim  oonsisted  of  a  pawnbroker's 
shop,  let  at  a  gross  rent  of  £8,  8s.,  but  producing  £6  clear  on  an  average. 

The  value  of  the  whole  property,  supposing  it  not  to  be  built  on,  and  let  as  a 
garden  g^round,  was  proved  to  be  from  £8  to  £9  a  year. 

By  his  answer  Pilgrim  said  he  purchased  the  lease  band  fide,  and  with  no  oUier 
knowledge,  belief,  or  suspicion  that  the  said  premises  were  part  of  the  charity  estate, 
tJian  what  was  disclosed  by  the  statement  of  the  deed  of  1699,  in  the  abstract  of  title 
thereto  delivered  to  him. 

Mr.  Turner  and  Mr.  Rogers,  in  support  of  the  information.  The  lease  of  1699 
being  for  a  term  of  999  years  is  invalid ;  AUomey-Cfeneral  v.  Oreen  (6  Yes.  p.  452). 
Such  a  lease  amounts  to  an  alienation  of  the  property ;  jiUomey-General  v.  Backhouse 
(17  Yes.  p.  291) ;  and  it  is  iDCumbent  on  those  who  attempt  to  support  such  a  tracs- 
aotion,  to  shew  that  it  was  beneficial  to  the  charity;  Ati<ime^-\}SV\-GeneTal  v. 
BreUmgham  (3  Beav.  p.  96).  The  Befenduit  must  be  held  to  have  notice  of  the 
facts  appearing  upon  the  lease  which  he  purchased,  and  which  shew  ito  invalidity : 
Atiomey-Qmeral  v.  Pargeter  (6  Beav.  150). 

Mr.  Baggallay,  for  the  churchwardens  and  trustees. 

Mr.  Boupell  and  Mr.  Elmaley,  for  Pilgrim.  Firsts  notice  of  a  lease  being  a  lease 
of  charity  property  does  not  oury  with  it  notice  of  its  invalidity.  Secondly,  a  lease 
of  charity  property  will  not  be  set  aside  .as  of  coarse,  merely  on  account  of  the  extent 
of  the  term  granted,  and  there  is  no  positive  rule  against  alienation ;  Atiomey-Oeiural 
V.  Warrm  (2  Swan.  291).  In  the  case  of  The  Attomey-Oeneral  v.  Htmgerford  (2  CI.  & 
Fin.  357 ;  and  8  Bligb,  437),  a  lease  of  charity  lands  renewable  for  ever,  at  a  fired 
rent,  was  supported  by  the  House  of  Lords.  So  in  The  AUomey-Oeneral  v.  The  South 
Sea  Company  (4  Beav.  453),  a  lease  of  charity  property  for  999  years  was  upheld  by 
this  Court,  the  arrangement  appearing  free  from  fraud,  and  for  the  benefit  of  the 
charity.  Here  the  value  of  the  land  itself  has  not  iucreased ;  but  the  increase  is 
attributaUe  to  the  outlay  made  on  the  faith  of  the  lease.  Thirdly,  upon  the  face  of 
this  lease,  it  appears  to  have  been  gnmted,  on  full  consideration,  by  the  churcb- 
wardena,  with  the  authority  of  the  parishioners,  who  were  the  parties  ratitled  to  the 
bm^t  of  it,  and  therefore  it  ought  not  to  be  set  aside  after  such  concurrence  and 
long  subsequent  acqaiescenoe.  ^  John  Leaoh,  in  a  case  somewhat  similar,  obsored, 
it  is  not  "  the  office  of  a  Court  of  Equity,  at  the  distance  of  more  than  two  centuries, 
to  undo  an  arrangement  [60]  which  was  perfectly  fair  at  the  time  between  the  con- 
tracting parties,  and  was  sancticmed  with  the  full  ^jurobation  of  the  exeoutor  of  tlie 
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founder,  and  has  become  unequal  onlv  from  aocidents  arising  oat  of  the  course  of 
time ; "  AUomet/-Gmetdl  t.  Pembroke  HaU  (2  Sim.  &  St  441). 

Mr.  Rogers,  in  reply,  cited  Sudsen's  House  of  Lords,  536,  AUwne^Qmeral  v. 
Foord  (6  Beav.  288),  Thi  Oiurdtmar&M  0/  Dtptfcrd  v.  SMehUy  (8  Q.  K  Bep.  394), 
aod  69  G.  3,  c.  12,  s.  17). 

Thx  Mastbb  of  the  ROLIS  [Lord  Lanedale].  Having  cegard  to  (he  ease  of 
The  AUoT%ey^meral  v.  ffram  (6  Yea.  462^  anu  to  the  subsequent  cases,  I  think  that 
Uiis  leaae  cannot  be  maintained.  It  is  a  lease  of  charity  land  for  999  years,  at  a  fixed 
rent  of  XIO,  with  a  covenant  to  lay  out  £300  in  building.  That  is  really  all  there  is 
in  this  case. 

The  law,  as  at  present  understood,  allows  the  alienation  of  charity  land,  if  made 
under  (nrcumstances  which  shew  that  it  is  fairly  made,  and  for  the  benefit  of  the 
charity.  I  cannot  say  that  this  case,  on  the  face  of  it^  is  conclusive,  but  in  the 
absence  of  any  evidence  from  the  party  called  upon  to  maintain  the  lease,  I  think 
that  the  couclusion  to  be  drawn  from  the  lease  itself  is  such,  as  to  justify  the  Court 
in  saying,  that  this  lease  cannot  be  maintained.  I  have  said,  during  the  discussion, 
that  there  might  be  rarcumstances  which  would  fuUyjustify  ^e  idienation  of  charity 
woperty :  I  acted  on  that  principle  in  the  case  of  Tm  Attometf-Omeral  v.  The  South 
Sea  Company  (4  Beav.  463),  and  [61]  am  not  aware  that  that  deoiuon  has  ever,  in  any 
way,  been  disturbed.  I  must  again  repeat  that  the  Court  is  ready  to  attend  to  dr- 
cumatanoes ;  but  they  must  be  brought  forward  by  the  party  who  seeks  to  take 
advantage  of  them.  If  the  Defendant  had  even  stated  any  circumstances  which 
would  have  warranted  an  inquiry,  I  should  have  been  disposed,  in  a  case  like  this,  to 
have  directed  one ;  but  I  find  no  such  circumstances  even  alleged.  It  is  the  bare 
case  of  a  lease  of  charity  land  for  999  years  (which  amounts  to  an  alienation)  at  a 
fixed  rent  of  £10.  There  is  a  covenant  to  lay  out  £300,  but  for  whose  benefit  I 
profess  I  am,  at  this  moment,  totally  unable  to  ascertain,  considering  that  this  was 
an  alienation.    I  must  therefore  consider  this  a  bad  lease. 

It  is  said  that  the  Court  ought  to  be  influenced  by  the  length  of  time  which  has 
elapsed  unee  1699.  It  would  eertsinly  be  a  very  great  mistake  to  suppose  that  this 
Court  does  not  attend  to  lapse  of  time,  during  which  a  great  deal  cm[  important 
evidenoe  must  necessarily  have  perished.  If  there  are  indications,  not  of  diemselves 
altogether  satisfactory,  which  tend  to  a  certain  presumption  or  conclusion,  the  Court, 
after  a  great  length  of  time,  will  give  a  greater  weight  to  those  indications  than  it 
would  in  a  modern  transaction.  But  here  there  are  no  indications  at  all  shewing  Uie 
validity  of  this  transaction. 

I  should  feel  reluctant  to  dispose  of  this  case  without  inquiry,  if  there  were 
grounds  for  one ;  for  nobody  can  feel  more  stron^y  than  I  do  the  great  hardship 
there  is  on  persons,  who  having  bought  land,  and  innooentiy  remained  in  possession 
for  a  length  of  time,  are  turned  out  ot  it  in  consequenoe  of  a  defect  in  the  title  which 
arose  long  a^o.  I  feel  greatly  for  persons  in  that  Bitua{62Ttion,  and  I  have,  over 
and  over  again,  stated,  that  when  such  persons  being  informed  of  the  nature  of  their 
title,  come  forward  and  offer  to  do,  upon  fair  terms,  that  which  justice  to  the  charity 
requires  them  to  do,  I  can  never  foil  to  take  tAat  matter  seriously  into  consideration 
in  determining  the  question  of  the  costs  of  suit.  But  when,  being  informed  of  the 
circumstances,  a  party  resists  the  claims  of  the  charity  to  the  utmost,  and  fails  in  the 
litiAtion,  he  must  pay  the  costs  which  his  own  resistance  has  occasioned. 

Mr.  Roapell  asked  for  an  allowance  in  respect  of  the  value  of  the  iMiilding.  He 
cited  The  Attomey-Qeneral  v.  Kerr  (2  Beav.  420,  and  3  Beav.  426). 

Mr.  Rogers,  eontrii,  relied  on  The  Attomey-irmeral  v.  Green  (6  Yes.  462),  and  said 
that  in  The  AUomey-OtMral  v.  Kerr  one  of  the  leases  was  held  valid. 

The  Master  of  thk  Bolls  refused  any  allowance,  saying  he  must  adhere  to  the 
rule  in  The  AUomeif-Cfeiural  v.  Qreen^  and  that  thwe  were  very  special  dronmstances 
in       AUomeg-CtmBral  v.  Kerr. 
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£63]  Thx  Grand  Junohon  Canal  Cohpant  v.  Dnm.  May  1, 23, 1849. 
[For  subieqaent  prooeedinga,  see  3  H.  L;  C.  769 ;  10  E.  fi.  301.] 

When  the  Lord  .Chancellor  is  a  party  to  a  suit,  the  bill  is  addressed  to  the  Kin^  and 
the  oause  is  heard  by  the  Master  of  the  Bolls ;  but  the  decree  is  formally  and 
teehnicdly  oompletecj,  made  final,  and  enrolled  as  tiie  deoree  of  the  King.  But 
vhere  a  public  company,  in  which  the  Lord  Ghanoellor  haa  ahares,  are  sniton,  die 
bill  cannot  properly  be  addressed  to  the  Queen  in  Chancery. 

It  is  a  general  rule  that  no  one  ought  to  be  a  judge  in  bis  own  cause,  and  no  Judge 
ought,  by  himself  or  his  deputy,  to  hear  and  determine  a  cause,  or  make  an  order, 
or  do  any  judicial  act,  in  a  cause  in  which  he  has  a  personal  interest ;  but  eren  in 
a  case  of  imputed  interest,  a  Judge  is  not  incapacitated  from  making  an  order,  if, 
by  refusing  to  do  so,  justace  would  be  denied. 

There  is  not,  and  cannot^  in  any  case,  be  an  incapacity  to  make  any  order  or  do  any 
aot  in  a  matter  within  the  proper,  peculiar  and  exolnaive  jaiisdiction  of  a  Judged 
office,  if  such  order  or  act  be  necessaij  to  (urevent  a  fiulare  of  justice.  Wbataver 
a  Judge's  interest  may  be,  if  justice  cannot  be  had,  without  an  act  or  order  <rf  hi^ 
he  cannot  lawfully  rofase  to  do  the  ao^  or  make  the  order  required.  Id  caaes 
where  qnestiona  of  tiiis  kind  aride,  the  Judge  must  hare  a  certain  degree  <rf  diaore- 
tion,  aiul,  having  the  capacity,  his  duty  does  not  extend  further  than  the  neoesaity 
of  tibe  ca0e  requires ;  if  there  are  other  Judges  having  co-ordinate  jutisdictaon,  he 
may  and  ought  to  refuse  to  act ;  but  if  he,  like  the  Lord  Chancellor,  should  be  the 
sole  Judge  having  jurisdiction  in  the  case  it  is  otherwise. 

In  a  suit  in  which  an  incorporated  company  were  Plaintiffs,  a  decree  was  pronounced 
\xy  the  Vice-Chancellor  of  England,  uid  was  affirmed,  on  appeal,  by  the  Lord 
Chancellor.  It  was  afterwards  discovered  that  the  Lord  Clumcellor  was  a  share- 
holder in  the  company,  and  a  motion  was  made  to  discharge  the  order  of  the  Lord 
Chancellor  on  the  ground  of  bis  interest  in  the  matter  rendering  it  void.  The 
Master  of  tAe  Kolls  was  of  opinion  that  the  motion  oa|^t  to  be  refused  with  coats. 

Thtf  signing  cA  a  deoree  of  a  eubordinate  Judge  by  the  Lord  ChanoellOT  is  a  judidal 
act 

In  1793  an  Act  of  Parliament  (33  G.  3,  c.  80  (local  and  personal))  passed  autho- 
rising the  construction  of  the  Grand  Junction  C^al  by  a  public  company,  which  was 
thereby  incorporated,  and  it  gave  them  powers  to  purchase  the  necessary  land  foi* 
that  purpose.  Part  of  the  mnd  through  which  the  canal  passed  was  of  copyhold 
tenure,  and,  in  respect  of  this,  the  company  dealt  with  the  copyholder,  Skidmore, 
alone.  On  Skidmore's  death  in  1835,  Dimes,  the  lord  of  the  manor,  seized  quotugvA 
for  want  of  a  tenant.  ^64]  He  afterwards  recovered  at  law  in  ejectment  (9  Q.  B. 
Bep.  518),  and  in  an  action  cA  trespass  for  the  mesne  profits.  (9  Q.  B.  Bep.  469.) 

In  the  meantime,  however  (18tn  June  1838),  the  company  had  instituted  this  suit^ 
which  was  attached  to  the  Vice-Chancellor  (A  Englana'a  Courts  inaistang  that  the 
company,  or  the  heir  of  Skidmore,  as  tiidr  trustee,  were  entitied  to  be  admitted  cm 
payment  of  the  fine. 

In  July  1838  the  Vioe-ChuiceUor  of  England  granted  an  injnnction  to  TeBtraio 
Dimes  obtaining  possession  in  the  ejectment ;  and  that  order  was  afterwards,  on  the 
Htfa  of  Decem^r  1838,  confirmed  by  Lord  (>>ttenham. 

The  cause  was  heard  by  the  Vice-Chancellor  of  England  in  November  1846,  when 
he  declared,  that  the  heir  of  Skidmore  ought  to  be  admitted  as  trustee,  on  pajrment 
of  the  fine  and  fees  to  be  settled  by  the  Master  (15  Simons,  402),  and  upon  rehearing, 
the  decree  was  affirmed  by  Lord  Cottenham  on  the  27th  of  January  1848.  (17  L.  J. 
(Cfa.)  206.) 

Dimes  afterwards  discovered  that  Lord  Cottenham,  at  the  time  he  made  the  order 
upon  appeal,  was  the  holder  of  ninety-two  (}rand  Junction  Canal  shares ;  some  in  his 
own  right,  and  others  in  a  representative  character.  Dimes,  insisting  on  Uie  invalidity 
of  the  decree,  mad^  as  he  alleged,  fay  a  Judge  interested  in  the  subject-matter,  gave 
notice  of  motion  before  the  Lord  Qiancellor,  tiiat  the  order  made  by  him  on  the 
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petitioo  af  ^ipeal  ud  rehearing  of  the  Defendant  Dimei  ndght  be  dieehaised.  That 
the  Pbdntifb  mieht  replace  in  the  hands  of  the  regiatrar  Ae  mm  of  £20  depoatted 
[W]  by  the  BeiendAot  on  presentanf  his  petition  of  rehearing,  and  repay  to  Mr. 
Dimes  j666,  lOs.,  tiie  amount  of  taxea  costs  of  the  petition  incnrrad  by  the  Pfauntift, 
which  had  been  paid  by  Dimes.  That  the  title  of  the  petition  mi^t  be  amended,  as 
in  the  notice  of  motion  mentioned,  and  then  that  the  petition  might  be  restored  to 
his  Lordship's  paper  of  rehearings  and  appeals.  And  that  proper  mrections  might  be 
gLTen,  by  issuing  a  commission  or  otherwise  aa  might  he  neoesaary,  for  the  hearing 
and  determination  of  the  said  petition  of  rehearing  and  appeal  bef<n*e  the  Master  m 
the  Rolls,  assisted  by  two  Judges  of  Her- Majesty's  Courts  of  Common  Law  at 
Weataiinster. 

Thk  Lord  Chakokllor  having  requested  the  Master  of  the  Holla  to  hear  the 
motion,  and  to  oonaider  what  order  ou^t  to  be  made,  the  motion  waa  now  Inonght 
on  in  this  Court. 

Hr.  Daniel,  Mr.  Peacock,  and  Hr.  Smythies,  in  support  of  tiie  motion.  The  order 
of  the  27th  oi  January  1848  ought  to  be  dischu^ed,  in  consequence  of  the  pecnnia^ 
interest  of  the  Judge  who  pronounced  it :  it  is  void,  being  a  deoidon  of  a  Judge  in 
favour  of  himself  and  the  other  shareholders.    Tha  other  matters  mMtioned  in  the 


That  a  Judge  shall  not  adjudicate  in  a  matter  in  which  he  has  an  interest,  has 
been  the  settled  law  of  this  country  for  centuries.  The  earliest  autiiority  relates  to 
the  Lord  Chancellor,  and  shews  that  a  decree  made  by  him  between  strangers,  in  a 
matter  concerning  himself,  is  absolutely  mid. 

It  is  in  BoUe'a  Abridmient^  and  is  stated  as  foltowa : — "  Si  le  Seignieur  CSiancellor 
fut  un  decree  enter  2  [6^  estrangers,  en  on  chose  que  oonoeme  lay  mesme  en  interest, 
et  par  Iny  mesme,  ceo  est  voidt  pur  ceo  que  il  ne  poet  estre  un  Judge  en  son  cause 
demesne.  H.  11  Ja.  en  Chaneery,  enter  Sir  J.  Ef^wton  and  le  Seigneur  de  Darby, 
and  Eelley  resolve  per  le  Seigneur  Chancellor  Coke,  and  Dodderidge.  '(1) 

Again,  in  JSarl  of  Derbfi  ease  (12  Rep.  lU),  "it  was  resolved  by  the  Lord 
Chancellor,  the  Chief  Justice  of  England,  the  Master  of  the  Rolls,  Dodderi(^  and 
Winch,  Justices — I.  That  the  Chamberlain  of  Chester,  being  sole  Judge  of  Equity, 
cannot  decree  anything  wherein  himself  is  party,  for  he  cannot  be  a  Judge  m  propria 
cmuA ;  but  in  such  case  where  he  is  puty,  the  suit  shall  be  heard  here  in  we  Chancery 
airam  domino  Rege." 

In  The  City  of  London  v.  fFood  (12  Modem,  669),  an  action  was  brought  in  the 
Mayor's  Court  atninst  Wood  for  £¥)0,  as  a  forfeiture  for  not  serving  the  office  of 
sheriff.  Baron  Batsell  said  (Ibid.  672) :  "  But  another  error  assigned  is,  that  this 
aoti<m  is  Imught  the  Mayor  and  Commonalty  of  London  in  a  Court  holden  before 
the  mayor  and  d<Mrmen,  and  die  record  says,  that  the  Mayor  and  Commonalty  oi 
Ix>nd<m  came  before  that  Court,  that  is,  the  mayor  and  commonalty  came  before  the 
mayor  and  aldermen,  so  that  the  mayor  is  both  Judge  and  party,  a  thing  against 
natural  justice.  And  this  I  hold  to  be  error,  for  tbough  the  mayor  be  not  sole 
Plaintiff,  nor  sole  Judge,  yet  he  is  essentially  Plaintiff  ana  Judge ; "  "  and  he  quoted 
Hob.  87,  that  an  Act  of  Parliament  [67]  against  natural  equity,  as  to  make  one  a 
judge  in  his  own  cause,  would  be  merely  void." 

Lord  Holt^  in  the  same  case,  observed,  on  this  point  (12  Modem,  687),  "  I  agree 
where  the  City  of  London  claims  any  freedom  or  franchise  to  itself,  there  none  of 
London  shall  be  Judge  or  jury,  for  there  they  clum  an  interest  to  themselves  against 
the  rest  of  mankind,  &a,  &c  "But  the  true  great  point  is,  that  the  Court  is  held 
before  tho  mayor  and  aldermen,  and  the  action  brotu;ht  in  tite  names  of  the  mayor 
and  commonalty,  and  that  very  man,  who  is  head  of  t£e  city,  and  wi&ont  whom  the 
city  has  no  ability  or  capacity  to  sue,  is  the  very  person  before  whom  the  action  is 
brought,  and  this  cannot  be  by  the  rules  of  anv  law  whatever,  for  it  is  against  all  laws 
that  the  same  person  should  be  party  and  Judge  in  the  same  cause ;  for  it  is  manifest 
contradiction ;  for  the  party  is  he  that  is  to  complain  to  the  Judge,  and  the  Judge  is 

(1)  2  RoUe's  Abr.  tit  Judges,  A.  pi.  11,  and  14  Viner's  Abr.  tit  Judges,  A.  pi.  11. 
"Est  encounter  reason  que  si  tort  soit  fait  a  un  home,  que  il  de  ceo  serroit  son  Judge 
demesne." — ^Littleton,  s.  212. 
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to  heardie  puty,  the  putv  eDdeaToan  to  have  his  will,  tiw  Judse  detonninM  agsinat 
fhe  will  ci  nie  purty,  and  nu  autiiority  to  enforoe  him  to  obey  nis  sentoioe^  and  ean 
any  man  aot  against  his  own  will  or  enforce  himself  to  obey  t  The  Judge  is  agenl^ 
the  part^  is  patient,  and  the  aune  person  cannot  be  bodi  agent  and  patient  ia  the 
same  thine ;  but  it  is  the  same  thing  to  say  tlut  the  same  man  may  be  patient  and 
agent  in  tne  same  thing,  as  to  say,  tlut  he  may  be  Judge  and  party,  and  it  is  manifest 
oontradiction.  And  what  my  Loid  Coke  says  in  Bector  Bonham's  com,  in  his  8  Co.(l) 
[68]  is  far  from  any  extravagancy,  for  it  is  a  veiy  reasonable  and  true  saying,  that  if  an 
Act  of  Parliament  should  ordain  that  the  same  person  should  be  party  and  Judge,  or, 
which  is  the  same  things  judge  in  his  own  cause,  it  would  be  a  void  Act  of  Pariiament, 
for  it  is  impossible  that  one  should  be  Judge  and  party,  for  the  Judge  is  to  determine 
between  party  and  party,  or  between  the  Government  and  the  party,  and  an  Act  of 
Parliament  can  do  no  wrong,  thoudi  it  may  do  sevezal  things  that  look  pretty  odd." 

And  as  to  the  objection  that  the  Recorder  was  the  Judge,  Lord  Hut  added  (12 
Modem,  690) :  "  Thepladta  are  virtoaUy  held  before  the  mayor  and  aldermen,  though, 
in  &ct,  the  Recorder  acts  and  is  as  a  depnty,  and  t^e  steward  of  a  Court,  who  has  a 
deputy,  cannot  sue  in  the  Court  before  his  deputy,  and  a  deputy  aots,  and  cA  right 
ought  to  act,  in  the  name  of  his  princiraL" 

In  Brookes  v.  The  Earl  of  Rivers  {Hardres,  603^  "The  Goort  held,  that  where  a 
Judge  has  an  interest,  neither  he  nor  his  deputy  can  determine  a  cause  or  sit  in 
Court ;  and  if  he  does,  a  {vohibition  lies."(3) 

[69]  In  Great  Charie  v.  Kaumgton  (2  Strange,  1173),  "two  Justices  of  Peace  made 
an  order  of  removid,  which  was  quashed  at  Sessions,  because  one  of  the  Justioes  of  the 
Peace  was  an  inhabitant  of  the  parish  from  wh«ioe  the  pauper  was  removed.  Upon 
debste  in  B.  £.  it  was  insisted,  toat  13  &  14  Gar.  2,  c  12,  gives  tiie  power  to  any  two 
Justices  of  the  Peace :  and  so  has  been  the  wactuse.  And  toe  instance  of  e<»f(n^ioiis 
where  there  are  but  two  Justioes  d  the  Peace  or  but  one  paiish  was  insisted  on. 
And  besides  there  lay  an  appeal  But  the  Court  held,  that  uiis  was  a  juduaal  act, 
and  the  party  interested  is  tacitly  excepted.  Lord  Raymond,  who  lived  in  the  parish 
of  Abbott's  Lan^ley,  went  off  the  Bench,  when  one  of  their  orders  came  before  the 
Court.  They  said  the  practice  could  not  overturn  so  fundamental  a  rule  of  justice,  as 
that  a  part^  interested  could  not  be  a  Judge.  And  as  to  the  case  of  corporations,  they 
said,  that  if  it  appeared  there  were  no  other  Justices,  it  might  be  allowed  to  prevent 
a  failure  of  justice.  And  therefore  they  confirmed  the  order  of  sessions,"  and  the  Aot 
<ji  16  Geo.  2,  o.  18,  was  passed  to  remedy  this. 

In  the  case  of  The  King  v.  Inhabitanis  of  Yar^  (4  Term  Rep.  71),  it  was 
admitted,  that  on  an  appeal  to  the  Sessions  sgaiiist  an  order  of  removal,  those  Justices 
who  are  rated  to  the  reuef  of  the  poor  in  eiwer  <A  the  contending  parishes  could  not 
vote ;  and  in  Tht  King  v.  Oudridge  (G  Bam.  &  C  409),  the  same  nue  was  hdd  to  apply 
upon  an  a|mal  against  an  order  iar  the  allowance  of  overseers'  accounts. 

In  The  Qaem  v.  Camnmioiters  far  Paving  of  C^Uenham  (I  Q.  B.  Rep.  467),  it  was 


(1)  118  a.  "The  censors  cannot  be  Judges,  ministers,  and  parties;  Judges  to  ^ve 
sentence  or  judgment,  ministers  to  make  summons;  and  parties  to  have  the  moiety 
of  the  forfeiture,  quia  aUquis  non  debet  esse  judex  in  propria  aiusd,  imo  tmjuum  est  aUguem 
siKE  rei  esse  jvdicem ;  and  one  cannot  be  Judge  and  attorney  for  any  of  the  parties. 
Dyer,  3  E.  6,  66 ;  38  E.  3,  IB,  8  H.  6, 19  b.,  20  a.,  21  E.  4,  47  a.,  &o.  And  it  appears 
in  our  books,  that  in  many  oases,  the  common  law  will  coatroul  Acts  of  Parliunent, 
and  sometimes  adjudge  them  to  be  utterly  void ;  for  when  an  Act  of  Pariiameiit  is 
against  common  right  and  reason,  or  repugnant,  or  impossible  to  be  performed,  the 
common  kiw  will  oootroul  it  and  adjudge  such  Aot  to  be  void.** 

118  b.  "So,  if  any  Act  of  Parliament  gives  to  any  to  hdd,  or  to  have  oonnaans  oi 
all  manner  of  pleas  arising  before  him  within  his  manor  of  D.,  yet  he  shall  hold  no 
plea  to  which  he  himself  is  party ;  for,  as  hath  been  said,  iniqumh  est  aUquem  swe  rei 
esse  judicem." 

(2)  In  an  Anonymous  case,  1  Salk.  396,  it  is  stated,  *'per  Holt,  C.  J.,  The  Mayor  of 
Hereford  was  laid  b^  the  heels  for  sitting  in  judgment  in  a  cause  where  he  himself 
was  lessor  of  the  Plaintiff  in  ejectment,  though  he,  by  the  ohartor,  was  sole  Judge  of 
the  Court. 
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held,  that  upon  an  appwl  from  *  rat^  oommiaaioDen  who  were  ntepftyera  eould 
not  vote,  and  en  order  ol  Sesnons,  in  vhion  three  oonunisriMien  who  were  ratepayers 
had  voted,  was  quashed. 

If  any  one  of  the  magistratee  bearing  a  case  at  Setnons  be  interested  in  the  result, 
the  Court  is  improperly  constituted,  and  an  order  made  in  the  case  will  be  quashed. 
Lonl  Denman  says,  "In  my  judgment  a  decision  is  vitiated  by  any  one  interested 
person  taking  part  in  it."  7%e  QMon  v.  The  Justices  of  Eertfards/are  (6  Q.  B.  Bep.  7S3). 

The  objection  is  substantial,  and  is  one  of  the  greatest  importanoe,  considering  the 
tendency  <i  modem  l^slation  to  vest  the  administration  of  justice  in  single  Judges, 
and  sometimes  without  appeaL  If  it  be  a  matter  of  discretion,  Masters  in  Ordinary, 
Taxing  Masters,  Recorders  and  Judges  of  County  Courts,  may  decide  cases  in  their 
own  favour,  and  in  some  instances  such  detnaions  would  be  final. 

The  objection  that  Lord  Cottenham  had  an  interest  must  have  been  known  to  the 
FlaintifiiB ;  and  if  it  had  been  stated  on  tiie  reoord,  the  IttU  would  then  have  been 
addressed  to  the  Queen,  and  the  oauae  heard  before  the  Master  of  the  Bdls,  and  the 
decree  enndled  under  her  sign  manual,  and  every  difficulty  would  Utoa  ha'ra  been 
avoided. 

Mr.  Turner,  Mr.  James  Parker,  and  Mr.  Busk,  con/re^  iot  the  Plaintiffs.  We 
admit  the  general  rule  of  law.  If  the  objection  had  been  stated,  or  had  occurred  to 
the  Lord  Chancellor,  no  doubt  he  would  have  hesitated  in  rehearing  the  cause ;  but 
Mr.  Dimes  himself,  by  pre-rTll-senting  his  petition  of  appeal  to  the  Lord  Chancellor, 
chose  his  jurisdiction,  to  which,  no  doubt,  he  would  have  submitted  if  the  decision 
had  been  in  his  favour,  but  which,  being  adverse,  he  now  questions. 

The  audwrities  cited  do  not  apply  to  the  case  <tf  a  corporation ;  nor  is  tiiwe  any 
aatiiority  for  holding  that  a  Judge,  by  possessing  shares  in  a  corporate  omnpany,  has 
such  an  interest  as  to  disqualify  nim  from  adjiuicatiBg  in  any  question  reladng  to 
die  cMporate  property,  and  that  any  judgment  pronounced  by  aim  is  a  nullity. 

Lora  Eldon  must  luve  made  many  oraers  as  to  Bank  stock  and  other  matters  in 
which  Uie  Bank  of  Enghmd  were  oonoeraed,  although  he  held  Bank  stock.  Where 
there  is  no  other  mode  of  deciding  the  sole  Judge,  ez  neeesaiate,  must  ac^  as  in  the 
case  cited  from  Strange  (2  Strange,  1 173).  In  the  ease  of  a  Justice  being  an  inhabitant 
of  a  parish  interested,  it  is  said,  "  And  as  to  the  case  of  corporations,  t^ey  [the  Court] 
said,  that  if  it  appeared  there  were  no  other  Justices,  it  might  be  allowed,  to  prevent  a 
failure  of  justice.  Here  the  Lord  Chancellor  is  the  only  Jirage  who  can  have  jurisdic- 
tion, for  all  decrees  are  made  for  him  and  enrolled  as  sooh,  and  if  he  be  incapacitated, 
no  adjudication  can  be  had. 

Again,  if  the  decree  be  erroneous,  it  cannot  be  set  aside  or  avoided  by  motion,  and 
on  affidavit ;  it  must  be  done  by  bill  of  review,  giving  Uie  partieB  tim  oppMrtunity  of 
contesting  by  evidence,  r^ularly  taken,  and  wiui  the  power  of  erossHDzamini^ion  of 
the  witaiesses,  the  hots  stated  on  the  record. 

P2]  ThOTe  is  this  difficulty  also,  that  if  the  Lord  Chanoellor'B  interest  prevented 
his  making  the  decree,  the  same  objection  equally  prevents  his  apjdjring  his  judicial 
mind  to  the  question  of  the  validity  of  the  order. 

[Thx  Mast£R  of  ths  Rolls.  If  an  order  be  made,  inadvertently,  by  a  Judge 
not  naving  proper  jurisdicticm,  has  he  not  authority,  on  the  matter  bemg  brought  to 
his  attention,  to  discharge  it,  or  to  remove  it,  as  an  obstruction  out  of  the  way  of  the 
party,  affected  by  it  T] 

Any  order  made  by  the  Lord  Chancellor  on  this  motion  would  be  as  inoperative 
as  his  decree,  and  no  other  Judge  of  the  Court  has  any  jurisdiction  over  the  Lord 
Chancellor's  <Hrder, 

If  the  decree  complained  of  were  set  aside,  the  decree  of  the  Vice-ChanceUor  of 
England  would  remain ;  this  discussion  is  ^erefore  fruitless.  The  Defendant  might 
apj^al  to  the  House  of  Lords,  and  obtain  the  decision  ot  a  disinterested  tribunal. 
The  Plaintiffs  would  aid  him ;  but  even  thra,  according  to  his  argument,  there  would 
still  be  this  objection,  that  the  decree  of  the  Vice-Chanoellor  of  England  must  first  be 
enrolled,  and  then  it  would  become  the  decree  of  the  Lord  Chancellor,  for  the  role 
api^ies  to  ministerial  as  well  as  to  judicial  acts,  as  taking  a  fine  or  recognisance. 

In  Bacon's  Abr.  (tit.  Execution  B.  1,  note  a.)  it  is  said,  "That  if  a  person  enters 
into  a  reoi^nisanoe  to  the  Chancellor,  for  a  debt  due  to  himself,  Uiia  void  ncogtusanee  ; 
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for  tJie  law  will  not  tanut  him  wiUi  th6  exercise  of  hU  power  in  hie  own  ease,"  &o. 
<Dyer,  220;  8  Rep.  U8a.) 

[73]  Ab  to  the  matters  of  this  motion  said  to  be  orauequential,  the  reatmtion  of 
the  ap^pcnl  would  be  useless ;  and  it  is  dear  the  Cknirt  h^s  no  jurisdietioa  to  issoe  a 
oommission,  which  it  was  resolved  in  the  Smi  o/  Dah^t  com  (12  Bep.  114)  the  Kiog 
cannot  do. 

Mr.  Kandall  and  Mr.  G.  L.  Russell,  for  other  parties. 

Mr.  Daniel,  in  reply.  Mr.  Dimes  proceeded  in  ignorance  of  the  exiatence  of  the 
interest  poesessed  by  Uie  Lord  Chancellor  in  the  canid.  There  would  be  no  denial  of 
justice  if  the  bill  had  been  properiy  addressed  to  the  Queen.  This  is  not  an  attempt 
to  get  rid  of  a  decree  by  motion,  because  it  is  a  decree  in  form  only :  it  wants  the 
proper  judicial  authority,  ^and  ^e  difficulty  in  granting  the  consequential  relief  is  no 
answer  to  the  principal  relief  asked. 

Ma^  23.  The  Master  of  the  Rolls  [Lord  Langdalel.  In  this  case,  the  Lotd 
Chanodko'  was  moved,  that  an  order  made  by  him  on  the  petition  of  appeal  and 
rehearW  of  the  DefencUuit  Dimee  mij^t  be  discharged :  that  ^  Plaintiro  might 
replace  in  the  hands  of  the  registrar  the  sum  of  £20,  deposited  by  the  Defendant  oq 
presenting  his  petition  of  rehearing,  and  repay  to  Dimes  dC65,  lOs.,  the  amount  of 
taxed  ooBtd  of  the  petition  incurred  by  the  Plaintiffs  which  had  been  paid  by  Dimes : 
that  the  title  of  the  petition  mijght  be  amended,  as  in  the  notice  of  motion  is 
mentioned ;  and  then,  that  the  petition  might  be  restored  to  his  Lordship's  paper  of 
rehearings  and  appeals,  and  that  proper  directions  might  be  given  by  issuing  a  com- 
mission, or  otherwise  as  mi^ht  be  necessary,  for  the  hearing  koA  determinatioh  of  the 
[74]  said  petition  of  rehearing  and  appeal  before  the  Master  of  the  Rolls,  asnstedby 
two  Judges  of  Her  Majesty's  Courts  of  Common  Law  at  Westminster. 

The  Lord  Chancellor  having  requested  me  to  hear  l^e  motion,  and  to  consider 
what,  if  any,  order  ought  to  be  made  upon  it^  I  was  attended  by  counsel,  and,  having 
heud  the  arguments  in  support  of  and  against  the  motion,  I  have  considered  f^e  case, 
and  have  been  requested  by  his  Lordship  to  state  my  opinion  thereon  in  this  plaoe. 

The  order  sought  to  be  discharged  was  made  by  the  Lord  Cluuioellor  on  a  petitim 
for  the  rehearing  of  a  decree  madel)y  the  yice-Chanoellor  of  England.  His  Lordship 
thereby  affirmea  the  decree  made  by  His  Honor.  If  his  Lordship's  order  were  dis- 
charged, the  decree  of  His  Honor  would  remain  in  full  force ;  and  the  position  of 
the  iKtrties  would  not  be  in  any  material  decree  altered.  And  it  has  been  stated  at 
the  Bar  by  the  counsel  of  Mr.  Dimes,  that  at  present  the  only  object  of  Mr.  Dimes 
in  making  this  application  is  to  be  placed  iu  the  same  situation  in  which  he  was 
before  the  Lord  Ctianoellor's  order  was  pronounced. 

Hie  application  is  not  made  on  the  ground  of  any  alleged  error  in  his  Lordship's 
judgment.  Counsel  on  both  sides  have  abstained  from  msking  any  observatiou  udod 
the  merits  of  the  matters  in  litigation  between  the  parties  in  the  cause ;  but  as  Mr. 
Dimes  desires  his  petition  ctf  rehearing  to  be  restored  to  the  XiOrd  Chancellor's  paper, 
I  must  presume  that  he  still  alleges  the  decree  of  the  Vice-Chancellor  of  England  to 
be  erroneous,  and,  by  consequence,  that  the  Lord  Chancellor's  order  affirming  that 
decree  is  erroneous;  but  except  in  that  way,  and  inferentially,  no  imputation  has 
been  made  before  me  [76]  against  the  order  which  Mr.  Dimes  seeks  to  discharge.  It 
was  made  after  full  argument,  and  may  be  perfectly  just ;  but  it  is  contended,  that 
the  Plaintiffs  are  not  entitled  to  the  benefit  of  the  jud^ent  which  they  have  obtained, 
and  that  the  order  ought  to  be  discharged  on  motion,  without  a  rehearing  or  any 
regard  being  had  to  the  merits  of  the  case  as  between  the  parties. 

The  ground  of  the  application  is,  that  the  Lord  Chancellor,  at  and  before  the  date 
of  the  oraer,  was,  and  still  is,  concerned  in  interest  in  the  matters  in  question  in  the 
cause. 

The  suit  relates  to  certain  property  to  which  the  Phiintifls,  and  the  Defendant 
respectively,  cUim  to  be  entitled. 

The  Plaintiffs  are  an  incorporated  joint  stock  company,  possessing  property  and 
effects  to  which  the  proprietors  are  entitled  in  shares,  and  the  Lord  Chancellor  baring 
been,  long  before  and  !at  the  date  of  the  order,  a  proprietor  of  certain  shares  in  the 
company,  it  is  alleged  by  Mr.  Dimes,  that  there  is  such  an  interest  in  the  concenu 
and  general  property  oi  the  company  attaohed  to  these  shares,  that  the  U>rd 
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ChaDO«Uor»  as  owner  of  them,  was,  aod  is,  titereby  inoapaoitftted  to  act  as  Judge  in 
any  cause  to  which  the  compan)r  is  a  party. 

It  aeema  aoaroely  wwth  while  to  ooiuider  the  nature  or  amount  of  the  interest 
attached  to  such  aharee  in  a  joint  stock  company,  the  value  dependipg  on  the  mai^et 
^ioe  oa  sale,  or  on  the  result  of  a  winding  up  ca  the  affiurs  ctf  the  wmpaxxy.  He  has 
a  strange  ootioo  of  things,  who  supposes  such  an  interest  to  be  capable  of  producins; 
any  bias  in  the  mind  of  a  Jtklse  aiuniniMeriiig  justice  in  public,  ana  suUect  to  appeiu 
in  a  matter  [76]  having  do  direct  or  special  relation  to  the  value  of  such  shares. 
But,  on  the  (M-esent  oooaeioii,  it  seems  to  me  more  satisfactory  to  assume  that  the 
interest  is  such  as  to  make  it  undesirable,  at  least,  if  not  objectioDable,  to  bring  a 
litimted  matter  affecting  the  oompany  before  a  Judge  who  has  any  such  interest. 

The  fact  of  the  Lord  Chancellor  bein|^  the  owner  of  such  shares  in  the  Grand 
Junction  Canal  Company  was,  upon  the  inquiry  of  Mr.  Dimes  subsequent  to  the 
hearing,  communicated  to  him  by  the  direction  of  his  Lordship.  Mr.  Dimes  says 
^t  he  was  not  aware  of  it  at  the  time  when  he  presented  his  petition  of  rehearin|^ 
or  at  die  time  when  the  order  was  made,  and  it  is  not  aUM;ed,  that  at  the  same  time 
the  Lead  Chancellor  was  awar^  or  oonscioDs,  that  he  had|  or  ooold  be  supposed  to 
have,  any  interest  in  the  matters  in  questi<»i  in  the  caoae. 

Mr.  Dimes  has  not  stated  any  special  reasoiu,  or,  indeed,  made  any  special 
application,  for  a  second  rehearing,  upon  which,  waiving  any  objection  on  the  ground 
(»  alleged  incapacity,  the  cause  might  have  been  reheard  for  the  Lord  Chancellor  by 
other  Judges ;  but  insisting  on  a  very  important  principle,  from  which  he  says  there 
ought  to  be  no  deviation  or  exception,  the  application  itself  is  made  on  grounds 
which  must  be  conridered  as  purely  technical,  and,  in  form,  applicable  omy  to  a 
technical  objection.  He  aJleges  no  error  in  the  order  of  which  he  comphuns ;  but  he 
says  that  the  Judge  was,  by  his  interest,  incapacitated  from  acting  as  Judge  in  the 
case,  and,  consequently,  that  any  act  done  or  order  made  by  him  as  Judge  u  merely 
void.  Nullity  of  the  order  is  the  sole  ground  of  the  application,  which  must  be  desJt 
with  in  the  manner  in  which  Mr.  Dimes  himself  has  thou^t  lit  to  make  it. 

\irr\  Tkwe  is  no  question  as  to  tiie  validity  and  importuice  at  the  gMieral  rule, 
that  no  one  is  to  be  a  Judge  in  his  own  cattBe,^and  that  no  Judge  ought,  by  himself  or 
his  deputy,  to  hear  aod  determine  a  cause,  or  make  an^  order,  or  do  any  judicial  act, 
in  a  cause  in  which  he  has  a  personal  interest.  This  is  a  fundamentid  and  most 
important  rule,  not  to  be  departed  from  without  necessity ;  and  in  all  cases  where 
there  are  several  Courts  of  concurrent  jurisdiction,  or  one  Court  composed  of  several 
coK)rdinate  Judges,  capable  of  being  held  without  the  presence  of  any  of  them  who 
may  be  concerned  in  interest,  there  is  no  difficulty  in  acting  on  the  rule. 

But^[^neral  and  important  as  the  rule  is,  cases  may  arise  in  which  it  must  give 
way  to  oircomstanoes  and  to  the  necessity  of  avoiding  any  denial  of  justice.  In  the 
case  between  the  parishes  oi  Qreat  Charte  v.  KaumgUm  {2  Strange,  1173)  the  Judges 
said,  "  the  practice  could  not  overturn  so  fundamental  a  rule  of  justioe,  as  that  a 
party  interested  could  not  be  a  Judge;  and  as  to  the  case  of  ooiporataons  "  and  no 
other  Justaoes,  which  had  been  referred  to  in  the  argument,  they  said,  "that  if  it 
appeared  there  were  no  oth«r  Justices,  it  might  be  dlowed  to  prevent  a  failnro 
of  justice." 

A  fulure  of  justice  was,  therefore,  in  this  didum,  considered  to  be  a^greater  evil 
than  a  departure  from  that  fundamental  rule,  that  a  party  interested  cannot  be  a 
Judge. 

And  where  the  whole  jurisdiction  over  the  matters  in  question  is  vested  in  one 
Judge,  where  there  are  no  co-ordinate  Judges,  where  the  subordinate  Judges  are,  in 
substance  and  effect,  deputies,  whose  orders  are  not  complete  or  final,  till  they  are 
formally  sanctioned  and  [78]  adopted  by  one  Chief  Judee,  08«es  must  arise,  in  which 
it  may  be  difficult,  if  not  impossible,  to  act  in  strict  conformity  with  the  rule  without 
denying  justice. 

Now  the  Lord  Chancellor,  whatever  may  be  the  judicial  assistance  provided  tm 
him  by  law,  is  virtually  the  sole  Judge  m  the  Court  <rf  Chancery,  upon  bills  of 
complunt  addressed  to  him;  and,  notwithstanding  his  position,  he  cannot  be  so 
entirely  withdrawn  from  the  afhirs,  business,  and  duties  of  ordinary  life,  as  to  be 
altogether  exempted  from  the  necessity  of  suing  or  being  sued  in  the  Court 
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Chancery,  or  axempted  ttom  all  personal  interest  in  matters  vhioh  may  be  Utigated 
in  the  dourt  of  Chancery. 

The  cases  in  which  the  Lord  Chwacellor  is  a  party  to  the  snit  are  provided  for  hy 
the  established  practice  of  addressine  the  Inll  of  complaint  on  which  relief  is  aou^ht^ 
not  to  the  Lord  Qiancellor,  as  in  the  osoal  ooorse,  Imt  to  the  King,  in  his  mA 
Court  <rf  CSuHioety.  In  snch  eases,  the  eause  may  and  oa^t  to  be  heard  before  the 
Master  of  the  Ro\\b,  with  or  without  assistance — the  order  or  decree  is  made 
personally  by  the  Master  of  the  Bolls  with  his  aseistanta  (if  any),  but  it  is  formally 
and  technically  completed,  made  final,  and  enrolled  as  the  decree  of  the  King. 

Such,  I  eonoeive,  to  be  t^e  regular  course  of  ^t>ceeding  in  such  eases,  although 
some  variances  and  disorepancdea  in  tiie  fmn  may  be  found  in  tiie  reoords  at  we 
Court 

But  cases  in  which  the  Lord  Chancellor  is  a  necessary  or  proper  puty  do  not 
assist  in  the  determination  of  the  present  case,  in  which  the  Lord  Chuicellor  is  not 
so  interested  as  to  be  a  party,  either  necessary  or  proper  to  the  suit  The  bill  is  not^ 
and  I  apprehend  oould  not  ^1  have  properly  been  addreesed  to  Uie  Queen  in  her 
Court  of  Chanoeiy.  It  is  addressed  to  the  Lord  Chancellor  himself.  Any  order 
nude  in  the  cause  by  the  Master  of  the  Bolla  or  any  Vice-Chanoellor  most  be  subjeet 
to  be  reheard,  dischu-ged,  or  altered  by  the  Lord  Cfaancdlor,  and  by  him  alone,  and 
must  be  adopted  ana  sanctioned  by  him,  before  it  can  be  or  be  deemed  to  be  a 
complete  and  final  order  of  the  Court  of  Chancery  ;  and,  consequeDtlv,  if  the  Lord 
Chancellor  cannot^  in  such  a  case,  lawfully  make  any  judicial  order,  or  do  any  jodieial 
act,  there  must,  of  Decessity,  be  a  failure  of  justice  in  the  Court  of  Chancery. 

The  rule  strictly  applied  to  the  extent  now  contended  for  would  make  it  unlawful 
for  the  Lord  Chancellor,  beine  a  proprietor  of  Bank  of  England  or  East  India  tiock^ 
or  being  a  trustee  of  tiie  ^tisn  Museum,  which  be  is  official^,  having  in  that  character 
important  duties  to  perform,  to  make  an^  order,  or  do  any  act  in  any  cause  in  which 
the  Bank  of  En^^d,  or  the  East  India  Company,  or  the  British  Museum  might 
happen  to  be  pardea.  Many  other  analo^us  eases  might  easily  be  stated,  and  the 
olneistion  would  not  be  lew,  though  the  subject  of  immediate  litigation  did  not  directly 
reute  to  anytliing  in  which  the  Lord  Chaaeellor  might  be  personally  oonoemed  or 
interested,  or  to  any  duty  which  it  might  be  incumbent  on  him  personaUy  to  perform ; 
because  the  general  assets,  and  the  general  conduct  of  such  a  corporation  or  society  as 
I  have  been  alluding  to,  may  be  more  or  less  affected  by  the  result  of  any  litigation  id 
which  the  corporation  or  society  may  be  engaged,  and  the  general  assets  or  general 
conduct  of  the  corporation  or  society  being  a^ted,  the  value  of  shares,  the  interest 
of  proprietors,  and  the  particular  duties  of  trustees  may  be  remotely,  and  consequently 
in  some  degree,  affected.  But  interests  of  this  kind  do  not  [80]  make  it  necessary  or 
proper  that  all  persons  possessing  them  should  be  made  parties  to  the  cause ;  anid  in 
oases  where  the  Court  of  Chancery,  or,  in  other  words,  the  Lord  Chancellor,  has  the 
Bcde  Jurisdiction  in  the  matters  brought  into  litigation,  it  may  well  be  asked,  whether 
tiie  LOTd  Chancdlor,  even  if  he  wished  to  do  m,  could  lamully  rtthise  to  hear  and 
adjudicate  in  stieh  a  case  of  indirect  and  remote  interests  The  question  does  not 
seem  to  be  so  much  whether  the  Lord  Chancellor  can  lawfully  make  an  order,  u 
whether  he  can  lawfully  refuse  to  make  an  order,  when  the  purposes  of  justice  require 
it  But  for  the  purpose  of  considering  how  this  matter  stands  in  the  present  case, 
let  it  be  supposed,  that  the  interest  imputed  to  the  Lord  Chancellor  had  been  known 
when  the  decree  of  the  Vice-chancellor  of  England  was  pronounced  against  Mr. 
Dimes,  and  that  Mr.  Dimes,  being  dissatisfied,  had  desired  to  appeal.  The  Lord 
Chancellor  being,  as  is  now  alleged,  incapable  of  hearing  the  case,  Mr.  Dimes  most 
have  desired  to  appeal  from  the  decree  of  the  Vice-ChanceUor  of  England  to  the  House 
of  Lords ;  and  surely  he  had  a  right  to  do  so,  and  oug^t  to  have  had  the  means 
allowed  him,  and  thereby  be  eoalued  to  bring  wy  wror  of  which  he  complained, 
before  a  perfectly  competent  and  disinterested  tribunal.  But  he  could  not  take  his 
appeal  to  the  House  of  Lords  until  he  had  enrolled  the  decree,  and  the  decree  of  the 
Vice-ChanceUor  of  England  oould  not  be  enrolled  before  it  had  received  tha  signature 
of  Lord  Chancellor.  According  to  the  true  effect  of  the  argument  addressed  to 
me,  this  ugnature  could  not  have  been  lawfully  affixed ;  for  though  it  was  idl^ed 
that  tiie  act  of  signature  was  merely  miniatenal,  and  mig^t,  thc^or^  have  heen 
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lawfully  affixed,  though  the  Lord  Chaneellor  oould  do  no  judicial  act,  yet  I  am  <A 
opinioa,  that  the  ngnatnre  of  the  Lord  Chancellor  to  the  decree  made  by  a  sabwdinate 
[u]  Judge  ifl  not  a  merely  miniBterial  act  The  Lord  Chancellor  haviufi;  oonfideoce  in 
uie  decree  of  his  subordinate  Judge,  and  in  the  offioer  who  oertafiea  the  prooeedings 
to  be  regular,  may  if  he  thinks  fit,  in  aid  of  justaoe,  and  in  order  to  give  parties  the 
means  oi  appealing  to  the  House  of  Lords,  at  once  sign  the  docket  of  a  decree  made  by 
the  Master  of  the  Bolls,  or  VicfrOianeelkMr,  widioat  applying  his  mind  to  the  con- 
sideration of  the  merits  <A  the  case,  w  himself  ioYestigating  the  agreement  between 
the  docket  and  the  proceedings  or  orders.  In  these  ctroumstanees  he  may  in  one 
sense  be  said  to  act  ministerialhr ;  but,  in  truth,  the  act  is  judicial:  and  tne  Lord 
Chancellor  may  refuse  to  sign  toe  docket,  withmxt  first  perMuully  satisfying  himself 
that  it  is  right  to  do  so. 

In  this  stage  oi  the  causa,  therefore,  by  the  direct  argument  of  Mr.  Dimes,  the 
Lord  Chancellor  cocUd  not  have  lawfully  heard  the  case ;  and,  by  a  necessary  con- 
sequence of  his  argument,  the  Lord  Chancellor  could  not  have  lawfullv  affixed  his 
siguatare  to  the  docket  of  the  Vice-Chancellor's  decree ;  the  decree  could  not  have 
b^n  lawfully  enrolled,  and  the  Honse  of  Lords  could  not  have  lawfully  heard  the 
appeal.  Every  step  would,  aooording  to  the  argument  used  in  this  case,  have  been  a 
nullity.  The  Lord  Chancellor,  being  incapacitated  to  make  any  wder,  could  neither 
reverse  the  decree  of  the  Yice-ChanoeUor,  nor  affix  his  signatore  to  the  docket  of  ^e 
decree,  so  as  to  enable  Mr.  Dimes  to  appeal  to  and  procure  ita  reversal  by  the  House 
of  Loids ;  and  supposing  the  decree  of  the  Vice-Chancellor  of  En^and  to'be  erroneous, 
as  Mr.  Dimes  alleged,  there  must  have  been  a  ocnnplete  failure  of  justice  in  the  Court 
of  Chancery.  Nothing  less  than  an  Act  oi  Parliament  could  have  affiwded  Mr.  Dimes 
any  relief. 

r821 1  am,  however,  of  opinion,  that  the  argument  of  Mr.  Dimes  is  falhuaous,  and  that 
the  Loitl  Chancellor  could  not  have  properly  or  lawfully  held  himself  to  be  incapacitated 
to  make  any  order  in  the  cause.  I  consider  the  signing  ol  the  decree  of  a  subordinate 
Judge  by  the  Lord  Chanoellor  to  be  a  judicial  act ;  but  I  am  nevertheless  of  opinion, 
that,  if  Mr.  Dimes  bad  desired  it,  the  Lord  Chancellor  not  only  misht,  but  in  t^e 
discharge  <»f  bis  duty,  muat  have  signed  the  docket,  and  thereby  enaUed  Mr.  Dimes 
to  go  at  ones  to  the  House  of  Lords  where  complete  justice  might  have  been  satis- 
betorily  done. 

But  Mr.  Dimes,  in  ignorance  of  the  interest  which  he  has  since  discovered,  {n-e- 
sented  to  the  Lord  Chancellor  an  ordinaiy  petition  to  rehear  the  cause,  on  the  ground 
of  alleged  error  in  the  decree  of  the  Vice-Chancellor  of  England ;  and  I  wHl  now 
suppose  that,  at  the  time  of  the  cause  being  called  on  for  hearing  before  the  Lord 
Chancellor,  the  interest  had  been  discovered  and  stated,  the  objection  taken  and  not 
waived,  what  could  or  ought  to  have  been  done  1  The  motion,  in  a  part  of  it  which 
was  abandoned  at  the  hearing  before  me,  asked,  that,  on  the  restotation  of  Mr.  Dimes's 
petition  to  the  Lord  Chancellor'B  l>aper  of  rehearings  and  appeals,  pn^er  directions 
might  be  given,  by  issuing  a  commission  or  otherwise,  as  mi^t  be  neoesaary,  for  the 
hearing  and  determination  of  the  petition  of  rehearing  and  appral  before  the  Master 
<tf  Uie  Bdls,  assisted  by  two  Judges  of  Her  Majeatps  Courts  of  Common  Law  at 
Westminster.  I  think  that  this  part  of  the  motion  was  very  properly  abandoned ; 
let,  because  I  am  of  opinion  that  the  Lord  Chancellor  has  no  le^  authority  to  issue 
any  such  commission  as  is  suggested  (Coke's  4th  Inst  67,  97,  213 ;  12  Bep^  114),  and 
[83]  2dly,  because  the  undoubted  authority  of  the  Lord  Chancellor,  to  require  the 
assistance  of  t^e  Master  of  the  Bolls  in  any  judicial  matters  pending  in  the  Court  of 
Chancery,  does  not  enable  him  to  depute  to  or  vest  in  Uie  Master  of  the  Bolls  that 
authority,  which  is  by  law  vested  in  the  Lord  Chancellor  alone,  to  reverse,  discharge, 
or  alter  any  decree  or  order  of  the  Vice-Chanoellor  of  England.    (See  53  Geo.  3,  c  24.) 

It  is  ^fain,  therefore,  that  Mr.  Dimes  has  not  well  considered  the  nature  of  the 
case,  or  his  coarse  of  proceeding,  if  he  has  any  ground  of  comxdaint ;  and  the  course 
at  first  snggested  by  Mr.  Dimes  being  now  properly  abandoned,  the  question  remains, 
what  oouldor  ought  to  have  been  dime,  if  the  ii^rast  had  been  discovered  and  stated, 
and  the  objection  taken  and  not  waived  at  the  hearing  1  And  this  is,  in  effect^ 
predsely  the  same  question  which  would  arise,  if  the  present  u>plicati<»i,  to  the  extent 
It  is  now  pressed,  were  complied  with.   Gonid  the  Lord  ChanodlOT  have  lawfully 
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refused  to  make  any  order  or  to  interfere  ita  any  way  1  It  is  clear  that  no  order  could 
be  made  upon  the  petition  but  by  the  Lord  Chancellor.  No  extraneous  or  foreign 
assi stance,  no  hearine  by  other  Judgee,  nor  any  judgment  pronounced  fay  them  ooud 
make  the  order  anything  but  the  order  of  the  Lord  Chancellor.  In  this  reflect  it 
would  be  like  the  case  olWoodr.  Tht  CorporeUitm  of  Ltmdm  (1  Salk.  398),  in  which  an 
action  had  been  turonght  in  the  name  of  the  Mayor  and  Commonalty  dt  the  (^ty  oC 
LcHuton,  in  die  Coiut  of  the  Mayor  and  Aldennen  of  London.  The  trial  to<^  uaee 
before  tAie  reeordmrt  in  the  absence  of  the  mayor ;  but  it  was  held,  that  "  tbonro  the 
mayor  absent  himael^  and  the  recrader  sits  for  him,  and  that  by  the  onstom  at 
the  city,  yet  it  alters  not  tbe  case ;  for  thon^  the  recorder  uta  personally,  and  it  is 
personaU^  his  judgment,  yet  it  is  lestlly  and  virtually  the  act  of  the  mayor.  The 
recorder  is  his  deputy,  and  his  act  is  the  act  of  his  superior.  The  style  <A  the  Court 
is  Coram  Mcgore,  &o. ;  and  a  man  cannot  sue  either  before  himself  <n>  his  deputy."  So, 
if  the  Lord  Chancellor  were  to  be  absent  himself  and  ask  the  Master  of  the  Bolls, 
with  or  without  assistance,  to  hear  the  case,  the  order  made,  on  such  heuing,  what- 
ever it  might  be,  would  legally  and  virtually  be  the  coder  and  act  of  the  Lord 
Chancellor,  and,  according  to  the  argument  in  support  of  tiiis  motion,  woidd  be  an 
illegal  act  and  order.  No  party  has  a  right  to  call  upon  a  Judge  to  make,  and  a  Judge 
may  certainly  refuse  to  make,  an  ill^jal  order,  and  tt  is,  I  think,  an  unavoidable  oon- 
sequenoe  we  ai|;ament  of  Mr.  Dimes,  if  it  were  held  to  be  valid  tiiat  the  Lord  Chan- 
oeiloT  ought  to  remse  to  make  any  order  in  this  case,  though  the  oonsequenoe  dionld 
be  a  failure  of  juataoe,  or  ratho-  a  denial  of  j  ostice,  to  Mr.  Dimes  himself,  and  what  Mr. 
Dimes  now  asks  would  not  in  the  least  degree  relieve  him  &om  the  di£Boalty  in  which 
he  imagines  himself  to  be  involved.  What  he  asks,  in  effect,  is,  that  the  order  made 
to  affirm  the  decree  of  the  Vice-Chancellor  of  England  may  be  treated  as  a  nullity, 
for  the  purpose  of  restoring  the  cause  to  a  situation  in  which  there  must  be  either  a 
refusal  to  make  any  order  and  thereby  a  denial  of  justice,  or  some  otiier  oitler  must 
be  made,  which  on  the  same  ground  as  the  order  already  made,  ought  to  be  treated 
as  a  nullity,  again  producing  a  denial  of  justice. 

The  absurdity  m  tiiia  course  of  proceeding  is  manifest,  and  there  is  no  excuse  for 
it.  There  need  be  no  denial  or  failure  of  justaoe  in  this  or  any  like  case.  It  may  be 
admitted,  ^t  in  alT  oases  where  the  striet  appli-|]86]K)ation  of  the  rule  would  not  lesd 
to  a  figure  afiustice,  the  Judge  on^ht  not  to  nwe  an  order  in  a  case  in  which  he  is 
interested.  This  being  so,  and  it  being  of  tita  ufemoat  importance  to  wvaA  everything 
tending  to  throw  even  a  breath  of  suspicion  on  the  purity  of  the  administration  (» 
jnatice,  I  am  nevertheless  of  opinion  t^t^  even  in  a  case  of  imputed  interest^  the 
Judge  is  not  inc^iaoitated  iraax  making  an  order,  if  hy  refusing  to  do  ao,  jnstiee 
would  be  denied. 

If  the  interest  had  been  suggested  at  the  time  of  the  hearing,  I  presume  that  tbe 
Ixnd  Chanc^or,  acting  as  any  other  Judge  would  do  on  the  like  occasion,  would 
have  propo4ed  to  the  parties  to  have  the  case  heard  before  some  other  Judee  or 
Judges,  upon  whose  opinion  or  advice  his  Lordship  might  make  such  order  aa  would 
appear  right ;  and  if  both  parties  had  consented  to  this,  all  might  have  been  well 
No  order  could  indeed  have  been  made  free  from  tJie  objection  which  Mr.  Dbnes  now 
insists  upon ;  bat  there  might  have  been  a  hearing  for  the  Lord  Chanoellor  before 
other  Judges ;  an  order  mi^t  have  been  made  in  his  Lordship's  name,  by  those  other 
Judges,  and  an  enrolment  of  the  order,  under  the  Lord  Chanoellor's  signature,  would 
have  enabled  eiUier  party  to  appeal  ultimately  to  the  House  of  Lords.  But  although 
perfect  justice  might  in  this  way  have  been  done,  and  all  real  and  substantial  objec- 
tion entirely  obviated,  it  would,  accoiding  to  the  argument  of  Mr.  Dimes,  have  been 
all  wrong,  and  the  whole  proceeding  would  have  consisted  of  a  series  of  nullities.  If 
either  puty  had  insisted,  as  Mr.  Dimes  now  does,  that  the  Lord  Chancellor  was 
inoapacited  from  making  any  order,  his  Lordship  would  t^en  have  had  to  considtf 
that  objection,  and  to  detennine  what  was  necessary  to  be  done  to  prevent  a  failure 
of  justice ;  and  bearing  in  mind  that  the  only  object  of  this  present  applioititMi  is 
[86p  to  place  the  cause  in  the  situation  I  have  last  supposed,  1  thhik  that  ^e  (»ly 
reu  question  to  be  now  oonndered  is,  what  is  required  to  be  done  to  pevmt  a  fsilnre 
or  den^  of  justace.  It  does  not  appear  to  me  to  be  neoessary  to  make  any  remark 
upon  the  unqualified  assertion  sometimes  made  even  by  hig^  authority,  nptm  ^e 
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iaoaiMoity  not  only  of  Jodgea  and  Courts,  but  even  of  Parliament  itself,  to  do  owtain 
sai^OBed  acta,  in  certain  supposed  oirounutanoes,  and  upon  the  all^^  nullity  of  such 
mppoeed  acts  vhea  attempted.  (See  ami*,  p,  67.)  I  do  not  oodcut  in  the  truth  of 
the  broad  and  unqnalifiea  assertions  which  have  aanetines  been  made  <hi  iheae 
salneete,  and  which  araear  to  me  to  have  a  strong  tendency  to  mislead  the  unwary ; . 
and  it  is  my  duty,  on  this  ooeasion,  to  azpresB  my  own  opinion,  that  there  is  not  uid' 
cannot,  in  any  case,  be  an  incapacity  of  a  Judge  to  make  any  order  or  do  any  act  in  a 
matter  within  the  proper,  peculiar,  and  ezcluaiTe  jurisdiction  of  his  office,  if  such 
order  or  act  be  necessary  to  prevent  a  failure  of  justice.  I  think  that  whatever  his 
interest  may  be,  if  justice  cannot  be  had  without  an  act  or  order  of  his,  he  cannot 
lawfully  refuse  to  do  the  act  or  make  the  order  required.  It  appears  to  me,  that  in 
oases  where  questions  of  this  kind  arise,  the  Judge  must  have  a  certain  degree  of  dis- 
cretion, and  that  having  the  capacity  his  duty  does  not  extend  further  than  the 
neoesaity  of  the  case  requires ;  if  there  are  other  Judges  having  co-ordinate  jurisdic- 
tion, and  sufficient  in  number  to  make  a  Court  without  his  attendance,  be  may  and 
ought  to  retire  and  refuse  to  act  at  all ;  but  if  be,  Uke  the  Lord  CSiancellor,  should  be 
the  sole  Judge  haviog  jurisdiction  in  the  oaae,  it  ia  otherwiae.  He  must  do  what  ia 
incumbent  on  him  to  fnvvent  a  &ilnre  of  justice.  He  is  not  to  disregard  the  objeo* 
tion  to  a  cause  being  heard  and  [87]  decided  by  a  Judge  who  is,  or  ia  even  auspected 
to  be  interested  in  the  subject  of  utigation ;  but  neither  is  he  to  disregard  his  first 
duty  to  prevent  a  failure  of  justice ;  and  applying  these  principles  to  the  present  case 
(that  of  a  petition  to  rehear  a  cause  in  which  the  v  ioe-Chaucelfor  has  made  a  decree), 
I  think  that,  notwithstanding  any  alleged  incapacity  from  interest,  the  Lotd 
Chancellor  might  lawfully  and  properly  sign  the  docket  of  the  Vice-Chancellor's 
decree,  for  the  parpoae  of  enabling  the  party  to  appeal  to  the  House  of  Lords,  and 
might,  lawfuUr  and  properly,  if  neitfaor  party  objected,  procure  the  case  to  be  heard 
for  him  by  other  Judges  or  another  Judge,  whose  disinterested  opinion  and  adviee 
might  enable  him  to  make  an  order  formally  and  substantially  his  own — a  course  of 
proceeding  which  would  not  be  founded  eiuier  on  the  inoapadty  of  himaelf  or  on  a 
delegation  to  any  otiier  of  hia  own  peeuliar  authority  to  reverae  an  order  of  the  VioO' 
Chancellor  of  £n{|;land  on  a  rehearing.  But  if  either  party  ahould  object  to  this 
course  of  proceeding,  as  it  would  not  oe  necessary  to  prevent  a  denial  of  justice,  I 
tiiink  that,  notwithstanding  hie  legal  capacity  and  duty,  he  might,  lawfully  and 
properly,  decline  to  hear  and  decide  the  cause  on  the  merits,  or  even  to  commit  the 
hearing  to  any  other  or  others  for  the  purpose  of  making  an  order  of  his  own,  on 
the  advice  or  opinion  he  might  receive.  In  such  case,  the  party  complaining  of  the 
Vice-Chancellor^  decree  couM  be  relieved  from  any  error  only  by  appeal  to  the  House 
of  Lords— an  ample  and  sufficient  remedy ;  if  the  law  were  such  that  the  House  of 
Lords  could  not  hear  an  appeal  from  a  decree  of  the  Court  of  Chancery  which  had 
not  been  personally  pronounced  by  the  Lord  Chancellor  himaelf,  and  on  a  hearing  by 
himself,  I  think  that  in  such  case  (which  happily  doea  not  exiat),  it  would  be  the 
duty  qI  tiie  Lord  Chancellor  to  hear  and  make  an  order  on  the  merits  of  the  oaae, 
beeauae  in  no  other  [881  way  could  a  fitilure  of  juatiee  be  prevented.  Having  an 
authority  to  exercise  and  a  duty  to  perform,  hia  diacreti'on  in  the  exercise  of  hia 
authority  and  in  the  performance  of  his  duty,  must  be  governed  by  his  view  of  the 
necessity  of  the  case ;  the  necessity  under  which  he  is  to  prevent  his  peculiar  and 
personal  position  from  occasioning  a  failure  or  a  denial  of  justice.  He  is  not  to 
abstain,  because  the  circumstances  may  be  painful  to  himself,  or  such  as  he  would 
willingly  escape  from.  And  for  the  reasons  I  have  stated,  I  am  of  opinion  that  an 
orddT  which  he  may  make,  in  the  exercise  of  that  discretion,  ia  not  void  for 
incapacity,  and  ought  not  to  be  treated  as  a  nulli^. 

On  the  whole,  therefore,  considering  that  Mr.  Dimes  has  raised  an  objection,  which 
(if  TiUid)  is  unavoidable,  and  leads  directly  to  a  denial  of  jnstice :  tiiat  if  the  opinion 
which  I  have  stated  be  correct^  it  would  be  the  duty  of  the  Lord  CSumeellor  to  enable 
Mr.  Dimes  to  enrol  ^e  deoree  already  made,  and,  if  Mr.  Dimea  should  desire  it,  the 
order  to  be  made  on  the  present  application,  and  that  by  such  means  any  error,  if 
error  there  be,  of  which  Mr.  Dimes  may  have  reason  to  complain,  may  be  fully  and 
satisfactorily  redressed  in  the  House  of  Lords :  considering  lurther,  that,  except  by 
appealing  to  the  House  of  Lords,  Mr.  Dimes  has  no  means  of  obtaining  relief  againat 
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the  decree  oi  the  Vioe-Chancellor  of  England,  even  if  the  order  made  by  the  Lc»d 
Chancellor  were  diseharged — and  that  gruiting  thii  application  would  be  of  no  anil, 
but  would  leave  the  case  subject  to  the  same  objection  and  diffioulty,  frcnn  which  Mr. 
Dimes  may  r«Keve  hinuelf,  as  Boon  as  he  pleases,  hy  an  appeal  in  the  nsnal  ooois^  I 
am  of  opinion,  and  shdl  faumUy  advise  tiie  Loid  Qiaocdlor,  that  tiiis  moticm  ou^t 
to  be  Tciused  vith  oosts. 

AfBnned  by  Lord  Gottenham,  S  Hall  &  Tw.  92, 

[89]   Ross  V.  Boss.   Jwu  20,  1649. 

[See  Bobertaon  t.  Scoti,  1866,  14  L.  T.  187.] 

A  party  having  a  contingent  interest  in  a  trust  fund  may,  in  a  proper  case,  have  it 
brought  into  Court  for  his  proteoticm ;  but  he  must  shew  some  saffident  ground 

for  it 

Motion  to  pay  trust  fund  into  Court  refused,  on  the  ground  t^t  there  was  no  allQg^ 
tion  (A  du^,  and  that  the  fund  might,  if  necessary,  be  sufficiently  protected  "by  a 
dulruigaB. 

The  testator  gave  the  rendoe  of  his  real  and  personal  estate  unto  his  brother*! 
children  equally,  as  tenants  in  common,  with  eross-remainder^  in  the  event  of  any  of 
them  djring  nnder  twenty-one. 

The  testator  died  in  1831,  and  administration  was  granted  first  to  his  widow,  and 
afterwards  to  Susannah,  the  eldest  child,  on  her  attaining  twenty-one. 

There  were  eight  children,  James  Augustus,  who  was  the  Plaintifl^  and  seven 
others.    They  had  all  attained  twenty-one  except  Henrietta  and  Emma. 

Part  of  the  testator's  property  consisted  of  a  sum  of  stock  standing  in  his  name, 
and  by  arrangement  this  sum  was  divided  and  six-eighths  paid  to  the  Plaintiff 
and  the  other  five  children  who  had  attained  twenty-one.  The  remaining  two- 
eighths,  being  £794,  10s.,  were  still  in  the  bank,  and  appro[niated  as  the  shares  of  the 
inlant  Defendants  Henrietta  and  Emma. 

This  bill  was  filed  by  James  Augustus  Ross,  one  of  the  children,  againat  tiie  widow, 
the  administratrix,  and  the  other  residuary  legatees,  for  an  aooouot  of  the  real  and 
personal  estate.  The  answer  admitted  the  above  ^ts  as  to  ^e  two-eighths  erf  the 
stock  standing  in  the  bank,  under  the  above  arrangement,  in  trust  for  the  two  infsnt 
Defendants,  and  stated  that  the  Fhuntiff  had  received  more  than  hit  share  (A  the 
residue. 

[90]  It  was  now  moved,  on  behalf  of  the  Plaintiff,  that  this  sum  should  be  paid 
into  Court,  and  also  for  production  of  documents. 

Mr.  Turner  and  Mr.  Bensbaw,  for  the  Plaintil^  contended  that  as  the  PUintiff 
had  a  contingent  interest  in  the  fund,  which  would  take  effect  in  the  event  of  the 
infants  dying  under  twenty-one,  he  was  entitled  to  have  the  fund  broi^ht  into  Court 
for  his  protection ;  and  that,  pending  a  suit  for  administeation,  the  <»duiaiy  rule  was, 
to  bring  Uie  trust  monev  into  Court. 

Mr.  Roupell  and  Mr.  Batten,  tor  the  in&nts,  resisted  the  a^ijdioatdon,  aa  ^ 
ground  that  ^e  Haintiff  had  nothing  but  a  remote  contingency  in  a  small  share  in 
the  fund  which  did  not  exceed  £163.  That  there  was  no  charge  of  danger  or 
insecurity,  and  that  even  if  there  had  been,  the  Plaintiff  might  protect  his  interest 
by  a  distringiu.  That  the  Plaintiff  had  acquiesced  in  the  arrangement  made  upon  the 
division,  and  that  his  only  object  was  to  create  a  fund  in  Court  for  the  payment  of 
the  costs  of  suit. 

Mr.  Lloyd,  for  the  administratrix,  also  resisted  the  application  as  being  unneoessaiy. 

The  Master  of  the  Rolls  [Lord  Langdalel  Am  I  bound  to  mder  this  sum  to 
be  brought  into  Court  in  a  ease  where  I  see  no  danger  1  There  was  a  time  when  it 
was  almost  considered  as  a  mere  matter  of  course  to  order  tiust  funds  to  be  brought 
into  Court;  but  now  the  c^uestion  always  is,  whether  there  exists  any  sufiicient 
ground  for  such  an  interposition.  Here,  though  ^ere  has  been  ui  appropriation, 
the  Fhuntiff,  who  has  a  contingent  interest,  is  not  prevented  making  this  apfuioation; 
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for  a  party  having  merely  a  ooDtingent  [91]  interest  in  a  warn  of  itock  may,  no  <toubt| 
in  a  proper  case,  apply  to  have  it  brought  into  Court  The  FlainMff,  howevwr  in  thia 
oajM,  can  mffioientfy  moteet  hie  intweet  by  the  radinary  {vooen  of  dulriitffas,  md  t^t 
will  wve  a  great  deaf  of  oomidieation  and  eitpenae. 

The  ground  on  which  I  now  woceed  is  Una  i — T)iete  ia  not  the  leart  allwation  or 
pretence  ol  any  danger  to  die  xond ;  and  it  also  ameare,  that  there  ii  a  debt  due 
nom  the  FlaintifiF  to  the  estate,  which  affords  ample  security  to  him ;  besides,  the 
Plaintiff  may  adopt  a  [at)ee8s  out  of  Court,  by  which  die  fund  cannot  be  removed 
without  notice. 

The  real  question  is  as  to  the  costs  of  this  motion,  and  I  think  I  ought  not 
to  give  any. 

[91]   OlJ}FULD  «.  COBBBTT.    Jfoy  31, 1849. 

A  motion  being  refused,  with  costs,  the  party  cannot  afterwards  renew  the  motion 

till  the  costs  Mve  been  paid. 
An  order  was  made  on  the  application  of  the  Plaintiff  that  certain  costs  should  be 

taxed  and  paid  widiout  stabng  to  wlunn.   The  anipaiut  for  oosts  directed  them 

to  be  paid  to  the  Plaintifi^  and  an  attachment  issned  in  die  usual  Uam.  Held, 

regular. 

It  is  not  neeessary.  to  bring  up  a  party  who  is  in  custody  for  non-payment  of  costs. 

On  the  30th  of  March  1840,  on  the  petition  of  the  Plaintiff,  an  order  was  made, 
that  the  Plaintiff's  costs  of  certain  impertinence  in  an  affidavit  of  the  Defendant 
should  be  taxed  and  paid  by  Cobbett  (not  stating  to  whom).  The  oosts  were  taxed, 
and  on  the  11th  of  June  a  gubpeena  for  costs  issued,  directing  them  to  be  paid  to  the 
Plaintiff.  Cobbett  was  then  in  custody  in  die  Fket,  he  Stving  been  brought  up 
under  a  commission  of  rebellion,  issuing  out  of  the  Cmrt  of  Exchequer,  and  by  that 
Court  committed  (see  1  Phillips,  557),  luid  in  consequence  die  attachment  was  lo^ed 
at  the  Fleet  as  a  detainer. 

[9!Q  The  Fleet  prison  was  abolished  by  the  6  &  6  Tiot  &  22,  and  Cobbett  was 
afterwards  turned  over  to  the  Queen's  prison  under  the  jprovisions  of  tSiat  statute. 

Mr.  Qreeue  now  moved  t^t  Coboett  might  be  dudtaif^ed,  on  various  grounds. 
He  argued  as  follows : — 

First  There  is  no  order  on  Cobbett  to  pay  to  the  Pluntiff ;  the  order  of  the  30th 
of  March  directs  Cobbett  to  pay,  but  does  not  state  to  whom.  The  forms,  under  the 
General  Order  of  May  1839  (Ord.  Can.  141),  of  the  writs  of  jS./a.  and  *legti,  shew, 
that  the  orders  on  whidi  they  issue  direct  io  whom  the  mone^  or  oosts  is  to  be  paid. 
They  run  thus,  which  sum  was  ordered  *'  to  be  paid  by  the  said  C.  D.  to  A  B. 
therefore,  it  is  neoeesair  where  the  property  of  a  part^  alone  is  in  question,  itforfion, 
it  is  necessary  where  the  personal  liber^  of  the  subject  is  concerned,  in  which  case 
nothing  ought  to  be  left  to  inference.  The  regular  form  of  order  is  to  direct  to  whom 
the  costs  are  to  be  paid. 

(The  Master  of  THX  Rolu.  But  does  not  the  nbpeaia  for  costs  direct  the  oosts 
to  be  paid  to  the  Plaintiff)  (See  die  form  of  subpoena  for  costs  then  and  now  in  force, 
Ord.  Can.  62,  339.)] 

Yes ;  but  it  is  not  warranted  by  the  order.  Neither  the  order  nor  the  certificate 
-of  taxation  shew,  that  the  costs  were  adjudged  to  be  paid  to  the  Plaintiff.  Id  Taylor 
V.  Jardine  (1  Hare,  316)  an  order  was  directed  to  be  amended  by  adding  the  words 
"and  paid  by  the  Plaintiffs." 

2.  The  attachment  is  not  a  warrant  of  committal :  a  warrant  is  necessary  to 
■detain  a  partyin  custody,  and  the  Defendant  ought  to  have  been  brouslit  up  and 
committed.  The  writ  of  attachment  commanded  the  sheriff  to  attach  Cobbett,  so 
as  to  )u!n  him  before  the  Court  to  answer  touching  his  contempt  for  non-payment  of 
the  coate.  (See  2  Sm.  Pr.  663  (3d  ed.).)  It  dierefore  contemplated  his  being  brought 
up  before  the  Court,  in  order  that  the  Court  might  make  an  order  for  his  oommittal. 
Not  having  been  brou|;ht  up  (1  W.  4,  c  36),  he  ought  to  be  discharged. 

3.  The  Queen's  Prison  Act  (5  &  6  Vict  c.  22)  only  authorised  the  transfer  of  such 
persons  as  had  been  commuted ;  for  die  warden  was  to  certify  "  the  names  of  the 


Digitized  by 


996 


OLDFIBLD  V.  COBBETT 


piuoners  then  in  his  custody,  with  the  sereral  causes  and  times  of  their  eommitmeHii.'* 
Aa  Cobbett  bad  not  been  "committed,"  he  was  wrongfully  transferred,  and  ia  iu>v 
improperly  and  without  aoffittent  authority  detained  in  the  QiMen'spriwm.  He  was^ 
fonnerly,  in  the  custody  of  the  warden  under  a  oontempfe  ol  the  Bkoheqner,  bot  he 
has  sinoe  been  diieharged  from  it  (1  Phillips,  S67.) 

Mr.  Turner,  eonird.  First.  On  the  26th  Marai  1S47  a  motion  was  made  bef<H« 
the  Lord  Chanoellor  to  discharge  Cobbett  from  this  ^eeoceaa,  that  is,  to  set  aside  the 
subpcena,  the  serrice  of  the  svipcena,  and  the  attachment,  and  that  motion  was  refused 
with  costs.  He  now  states  the  particular  grounds  in  his  notice  of  motion ;  but  the 
object  is  the  same,  and  a  party  eannot  bring  forward  the  same  moticMi  from  time  to 
time  by  merely  varying  we  reasons.  This  Court,  therefore,  has  no  jurisdiotioD  to 
entertain  the  motion. 

[94]  2.  He  has  not  paid  the  costs  of  the  former  applications  for  the  same  purpoee, 
which  nave  been  repeatedly  refused  with  costa.  His  conduct  is  oppressive  in  the 
extreme.  He  has  wen  offered  his  discharge,  if  he  would  undertake  to  bring  no 
action ;  but  he  remains  in  prison  harassing  the  Plaintiff  with  these  motions,  which 
have  already  pat  him  to  an  expense  exoeedmg  £600. 

3.  As  to  the  first  of  the  alleged  irregularities.  The  order  of  the  SOth  of  March 
was  obtained  on  Uie  application  of  the  Plaintiff,  who  had  the  carriage  of  the 
order,  and  Cobbett  was  thereby  ordered  to  pay  the  costs.  There  could,  therefore,  be 
no  doubt  as  to  whom  they  were  payable,  besides  the  subpoena  for  costs  expressly 
directs  them  to  be  paid  to  the  Plaintiff.  As  to  the  second  objection,  the  only  cases  in 
which  it  is  necessary  to  bring  up  a  party  are  upon  contempt  for  non-appearance  or 
for  want  of  answer.  (1  W.  4,  c,  36,  s.  16,  rule  5.)  As  to  the  third,  the  Act  applies  to 
"  al\  the  prisoners  confined  in  the  Fleet  prison  "  (5  &  6  Vict,  c  22,  s.  3),  and  the 
"  warrant  of  oommitment "  means  every  process  authorising  a  detainer.  Cobbett  was 
then  under  commitinent  by  the  Court  oi  Exchequer,  and  was  detained  under  the 
attachment  out  of  this  Court.  He  was  poperly  toansferred  with  idl  the  causes  erf 
detainer. 

Mr.  Greene,  in  nply. 

Thie  Mastbr  of  thk  Rolls  [Lord  Langdale].  I  have  great  satisfaction  in  finding^ 
the  case  of  Mr.  Cobbett  brought  distinctly  before  the  Court,  and  to  have  the  grounds 
so  well  stated  and  so  forcibly  and  properly  brought  before  the  Court.  Hitherto,  it 
has  been  my  [961  misfortune  to  have  the  matter  stated  in  such  a  way  that  I  could 
never  understana  what  he  was  aiming  at,  but  I  now  know  what  is  sought,  and  the 
reasons  in  support  of  it. 

If  I  were  merely  to  consult  my  own  inclination,  I  should  discharge  Mm 
immediately,  finding  he  has  been  detained  in  custody  so  long  as  nine  years.  I 
should  be  glad  that  be  suffered  no  more.  But  I  must  consider  what  it  is  my  duty  to 
do,  having  regard  to  the  practice  of  the  Courts  and  to  the  ri^ts  of  the  Plaintiff. 
Mr.  Cobmtt  might  long  ago  have  been  oat  of  custody.  His  disdur^  has  been 
offered  him  in  Court,  on  his  undertaking  to  bring  no  action.  I  am  quite  ignorant- 
why  that  condition  was  required  on  the  one  side,  or  why  it  was  declined  on  the  other^ 
The  parties  not  being  able  to  come  to  an  accommodation,  stand  on  their  le^l  rights,, 
and  I  must,  therefore,  decide  them  according  to  the  established  practice  of  the 
Court. 

In  the  first  place,  I  think  Cobbett  has  no  right  to  make  this  application  to  me,, 
because  the  former  application  made  to  me  on  the  same  matter  was  retnsed  with  ooBts» 
and  those  costs  have  not  yet  been  paid. 

Next,  I  think,  that  as  to  most  parts  of  this  motion,  it  is  substantially  the  same  aa 
that  which  was  refused  by  the  Lord  Chancellor,  and  therefore  I  have  not  jurisdiotioa 
to  review  his  decision.  I  am  glad,  however,  that  the  reasons  have  been  so  clearly- 
stated  ;  and,  after  this  argument,  I  hardly  think  I  ought  to  abstain  from  stating  my~ 
opinion. 

My  opinion  is,  that  the  subpoena  was  warranted  b^  the  order.  It  is  not  done  with 
the  precision  it  might ;  but  there  are  many  cases  in  which  the  Court  awards  [961 
costs  to  be  paid  by  a  party  without  saying  to  whom.  One  instance  is,  where  a  bill 
is  dismissed  with  costs  before  the  hearing  :  not  a  word  is  said  as  to  whom  they  are  to. 
be  paid.   (See  Seton  on  Decrees,  380.) 
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Then  aa  to  the  attachment.  It  does  not  neoeesarUy  follow  that  a  party  is  to  be 
brought  up  into  Court  to  be  tamed  over  to  the  Queen's  prison.  The  Act  of 
Parliament  has  provided,  ia  certain  cases,  that  a  Defend^t  in  oustody  shall  be 
brouefat  to  the  iter  of  tbe  Court  within  a  limited  timey  in  order  Uiat  eertain  things 
maybe  ascertained.  The  Act  refers  to  partioular  caeee,  and  thie  is  not  one  of  them. 
(1  W.  iy  c.  36,  s.  16,  rule  5.)  There  is  a  sim|de  duty  to  be  performed,  namely,  the 
paymeut  of  £il,  Ss.  9d.  for  costs  due  from  the  party  in  custody  to  the  party  to  whom 
it  is  ordered  to  be  paid ;  that  duty  remains  unperformed,  and  Cobbett  is  therefore 
properly  detained  in  custody. 

The  third  reason  urged  is,  that  the  Act  only  applies  to  persons  under  commitoient. 
The  answer  ia,  that  there  was  a  commitaaent  by  the  Exchequer,  and  a  transfer  was 
legally  made,  and  he  is  legally  detained.  There  is  an  end  of  all  argument  on  the 
aubieot 

I  refuse  this  motion,  because  Mr.  Cobbett  is  not  entitled  to  m^e  it,  he  not  having 
paid  the  costs  of  the  former  motion.  I  think,  that  in  sabetauce  and  effect,  this  must 
be  considered  the  same  as  tiie  previous  motion,  and  ttxtA  it  is  not  altered  by  the  new 
reasons.  The  case  came  before  me  on  certain  reasrau :  it  was  then  taken  to  Uie 
hord  Chancellor  and  by  him  albmed,  and  now  the  Defendant  comes  before  me  for  die 
aame  tiling  but  on  difrarent  grounds.   This  cannot  be  done. 

[97]  Edwards  v,  Edwakds.  MarA  31,  Jpril  2,  1849, 

"  Lawful  issue  "  in  a  will,  held,  upon  the  context,  to  mean  "  children,"  and  that,  to 
the  exclusion  of  "  grandchildren  "  bom  prior  to  the  period  of  distribution. 

The  testator  gave  the  residue  of  his  estate  to  three  trustees,  upon  trust,  in  case 
his  daughter  Mary  should  marry,  then  "to  {dace  out  and  secure  the  sum  of  £1000 
in  such  manner,  that  she  should  receive  the  interest  thereof  to  her  own  sole  and 
separate  use  during  her  life,  and  the  principal  sum  of  £1000  to  be  divided  equally 
among  her  lawful  tMu«,  but  in  default  of  <iuA  iuM,  thoa  that  the  said  £1000  shooM 
revert  to,  and  again  make  part  of,  the  residue  of  his  estate."  And  in  case  his  daughter 
Marianne  should  marry,  then  "to  place  out  and  secure  the  sum  of  £700,  in  such 
manner,  that  she  should  receive  the  interest  thereof  to  her  own  sole  and  separate  use 
during  her  life,  and  after  her  death  the  said  sum  of  £700  to  be  divided  equally 
among  her  lawjful  issue,  and  in  default  of  mch  issue^  the  aame  shall  again  revert  to 
and  make  part  of  the  residue  of  his  estate."  And  in  case  his  daughter  Ann  should 
marry,  he  directed  hia  trustees  to  place  out  the  dear  reaidue  of  his  estate  and  effects, 
in  such  manner,  that  his  daugher  Ann  should  receive  the  interest  thereof  to  her  own 
sole  and  aeparate  use  during  her  life,  and  the  principal  money  to  be  divided,  after 
her  death,  equally  amongat  her  lawful  issue.  And  in  default  of  weft  issue  of  his 
daughter  Ann,  in  trust  to  place  out  and  secure  the  aame  to  the  use  of  his  dauj^ter 
Mary  for  her  life,  and  after  her  death,  to  be  equally  divided  anumg  her  lawful  imm, 
and  in  default  ci  Mcft  issue  of  his  dauditer  Mary,  in  trust  to  place  out  and  secure 
the  same  to  the  use  of  his  daughter  Marianne  for  her  life,  and  after  her  death  to 
be  equally  divided  among  her  latofid  issue. 

[98]  "  And  in  default  of  such  iaaue  of  all  his  three  daughters,  then,  upon  truat, 
to  place  out  and  aeoure  the  aame  to  the  uae  of  his  son  John  Eliot  for  his  life,  and 
after  his  death,  to  be  equally  divided  among  his  lawful  issue ;  and  in  default  of  such 
issue,  then  in  trust  to  divide  the  said  residue  and  remainder  of  hia  estate  and  effects, 
equally,  among  all  the  children  of  Thomas  Eandall  and  Janet  Anderson,  share  and 
snare  idike,  md  m  default  of  lawful  issue  of  either  of  them,  the  whole  of  Uie  aatd 
residue  or  remainder  to  be  divided  equally  among  the  children  of  the  other  ahare 
and  ahare  alike." 

In  a  subsequent  part  of  his  will  he  made  three  several  diapoaitions  of  money  in 
favour  of  each  of  hia  three  daughters  for  her  life,  "  and  to  her  uxafvl  sssw "  equally, 
withgifts  over  "m  defauU  qfsuea  issue." 

The  daughters  Ann  and  Muy  died  unmarried.  Marianne  married  and  had  seven 
diildren,  three  of  whom  predeceased  her. 
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By  t^e  decree  made  in  this  cause  in  1829,  the  dividends  on  the  whole  rendaarv 
fund  were  directed  to  be  paid  to  Mariume  for  life,  txr  nntil  farther  ordei;  with 
tib«^  to  any  of  the  mrties  to  apply. 

Marianne  died  in  December  1848,  and  a  petition  wan  presented  on  behalf  of  her 
four  surriTing  children,  for  payment  to  ^em  oi  the  fund.  One  of  the  four  surriring 
duldren  had  four  children,  on  behalf  of  wluan  a  olaim  was  made  to  participate 
in  the  fund. 

Mr.  Boundell  Palmer,  for  the  four  sanriving  children.  The  decree,  by  direetiDg 
payment  of  the  dividends  to  Marianne  for  life,  estaUishes  this : — That  the  gift  over 
"  in  default  of  lawful  issue  "  is  not  too  remote. 

[90]|  The  word  "  issue  "  is  used  by  the  testator  as  equivalent  to  "  children,"  in  the 
limitation  to  the  "  children  "  of  Thomas  Kandall  and  Janet  Anderson,  and  in  default 
of  "  lawfiil  issue  "  of  either,  then  among  the  "  ehildrm  "  of  the  other.  "  Issue  "  must, 
therefore,  be  construed  "  children  "  in  the  other  parts  of  the  will,  and  either  the  four 
surviving  children,  or  they  and  the  representatives  of  the  three  who  are  dead,  are 
entitled  tb  the  fund.  He  cited  Sibletf  v.  Perry  (7  Ves.  622),  FamuU  r.  Nieholt  {9 
Beavan,  327),  Sedges  v.  Harpur  (9  Beavan,  479X  ff^tUkmu  v.  TedU  (6  Hare,  339), 
Bidgemufv.  Mwimnek  (1  Dr.  &  War.  84). 

Mr.  Bensfaaw,  Mr.  Ooldsmid,  and  Mr.  Cotton  argued,  that  the  eziHvedon  "isnie* 
would  let  in  the  grandchildren  bom  before  the  period  of  distribution  -to  participatioD 
of  the  fund,  •s  in  Daltea  v.  H^eldt  (2  Simon^  319),  Head  v.  Bandaa  (2  Y.  &  G.  (C.  C.) 
231),  Evmsv.  Jones  (2  Colly.  516),  and  see  Chle  r.  BemuU  (Ambler,  681),  ^yttv. 
BUu^man  (I  Yes.  sen.  196,  and  Ambler,  555). 

They  also  cited  EUkmbe  t.  Gon^iertz  (3  MyL  &  Cr.  127),  and  Carter  v.  BentaU 
(2  Beavan,  551). 

Mr.  R.  Palmer,  in  reply. 

The  Master  of  the  Bolls  [Lord  Langdale].  The  expression  "issue"  may 
either  mean  all  the  descendants  in  every  degree,  or  it  may  be  used  in  a  more  limited 
sense.  The  word  admits  of  different  meanings,  [lOOJ  and  when  used  in  an  ambigaoiu 
or  equivocal  sense,  its  meaning  must  either  oe  collected  from  the  immediate  ctmtez^ 
or     reference  to  tiie  mode  in  which  it  is  used  elsewhere  in  the  same  will. 

Bat  besides  this,  the  same  word  may,  on  different  occasion^  and  from  tiie 
immediate  context,  have  two  different  meanings,  and  therefore  great  difficulties 
may  possibly  arise. 

But  if,  in  the  first  part  of  a  will,  you  have  this  word  used  equivocallr,  and 
nothing  in  the  immediate  context,  to  enable  you  to  construe  its  meaning ;  out,  in 
another  part  of  the  same  will,  you  have  the  ambiguity  corrected,  and  find  it  used 
in  a  particular  sense,  the  presumption  is,  that  the  testator  has  always  used  it  in  that 
sense  in  which  you  find  it,  where  he  himself  has  corrected  the  ambiguity. 

That  I  consider  to  be  the  case  here.  In  the  first  part  he  has  used  the  word 
"  issue "  equivocally,  and  in  the  subsequent  part  he  has  used  it  in  such  a  way  &b 
to  shew  that  he  considered  the  expression  as  equivalent  to  the  word  "children."  I 
diink,  therefore,  we  must  assume,  Uiat  he  applied  it  in  that  8«ise  in  everv  part  of 
his  will  The  word,  I  admit,  may  have  a  more  extended  sense,  but  on  this  will  I 
think  the  funds  are  divisible  in  sevenths  between  the  children  who  are  livings  and 
the  representatives  of  those  who  are  dead. 


[101]   Baker  v.  Gibson.   March  30,  31,  1849. 

A  testatrix  having  three  daughters,  gave  one-third  to  each  for  life,  with  remainder 
to  their  children  reapectivefy,  with  cross-remainders  between  them,  with  an  ultimate 
limitation  to  her  own  "next  of  kin  and  legal  personal  representatives."  Held, 
t^at  the  class  of  next  of  kin  was  to  be  ascertained  at  the  death  of  the  testatrix, 
and  that  tibey  took  as  joint-tenants. 

The  testatrix,  Ann  Smith,  had  three  daughters,  Ann,  Lydia,  and  Elizabeth.  ^ 
her  wiU,  she  gave  the  produce  of  her  real  and  personal  estate  to  trustees,  as  to 
one-third  to  Ann  for  life,  with  remainder  to  her  husband  for  life,  with  remsiDder 
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to  A&B^  children,  with  remainder  to  the  other  two  dan^ters  tor  life,  and  afterwards 
to  their  children,  with  an  ultimate  limitation  to  her  (tihe  teetatoix's)  "oum  mai  of  kirn 

and  legal  personal  represadoHves.*' 

She  gave  t^e  ouier  two-thirds  severally  in  a  similar  way  to  Lydia  and  Elizabeth, 
with  similar  limitations  over,  muUUis  vwta/ndis,  with  an  ultimate  limitation  "to  her 
oam  next  of  Un  aind  legal  personal  repreaentaiives." 

The  testatrix  died  in  1807,  Ann  died  in  1808,  Elizabeth  in  1846,  and  Lydia,  the 
surviving  daughter,  in  1846.  None  of  the  daughters  had  children.  The  question 
now  arose,  who  took  the  property  under  the  ultimate  limitation  to  the  testatrix's 
*'  own  next  of  kin  and  legal  personal  representatives  1 " 

Mr.  Turner  and  Mr.  Rogers,  for  Crabtree,  the  le^gal  pwsonal  representi^ve  of 
Lydia  and  Elisabeth.  There  ars  three  qnestiona :  first,  as  to  the  construction  of  the 
words  "own  next  of  kin  and  le^  personal  re|»reaentatives."  Secondly,  as  to  whether 
the  gift  vested  at  the  death  of  the  testatrix  or  of  the  surviving  daughter;  and, 
thirdly,  whether  the  olass  took  as  j(nnt-tenants,  so  that  the  survivor  became  entitled 
to  the  whole. 

[103]  On  the  iirst  point,  they  relied  on  KUner  v.  Leech  (7  Beavan,  202,  and  10 
Beavan,  362),  where,  under  an  ultimate  limitation  to  "next  of  kin  or  personal 
representatives  in  a  due  course  of  administration,  according  to  the  Statute  of  Dis- 
tributions," the  next  of  kin  had  been  held  entitled  to  the  exclusion  of  the  personal 
representatives,  and  they  referred  to  the  Statute  of  Distributions  (22  &  23  Car.  2,  c. 
10,  s.  6),  in  which  the  term  "  legal  representativeB  "  was  used.  On  the  second  point, 
they  cited  Seiferth  v.  Badham  (9  Beavan,  370),  Jenkins  v.  Ower  (2  Collyer,  537X 
AUen  V.  Thorp  (7  Beavan,  72),  AWkw  v.  Wilson  (14  Simons,  S49),  JFare  v.  Howland 
(2  Phillipe,  635),  SoUoway  v.  HdOoway  (5  Yes.  399),  Ladmry  v.  Newport  (9  Beavan, 
376),  Smith  v.  Smith  (12  Simons,  317),  and  Urqdhart  v.  UrqahaH  (13  Simons,  613), 
where  it  had  been  held,  that  the  class  of  next  of  kin  was  to  be  ascertained  at  the 
death  of  the  testator,  and  not  at  the  death  of  the  tenant  for  life,  and  Say  v.  Creed 
(6  Hare,  580),  where  the  same  general  rule  was  admitted  :  the  third  point,  they 
argued,  had  been  determined  in  JTithy  v.  Mangles  in  this  Court  and  by  the  House 
of  Xords  (4  Beavan,  358,  and  10  Gl.  &  Fin.  215),  where  the  gift  was  to  the  **  next 
of  kin,"  and  it  was  held,  that  they  took  as  joint-tenants. 

Mr.  J.  Forster,  for  the  trustee,  objected,  that  the  case  couM  not  proceed  in  the 
absence  of  those  persons  who  were  the  next  of  kin  of  the  testatrix  at  the  death  of 
the  daughters ;  but 

The  Master  of  thk  Bolls  said  that  ^is  was  unnecessary,  as  he  oonsidered 
that  point  now  firmly  settled. 

[1(^1  Mr.  Boupell  and  Mr.  Webb,  for  ^e  representatives  of  Ann,  then  contested 
the  third  point  only,  arguing  that  the  next  of  kin  took  as  tenants  in  common.  They 
cited  Woodgate  v.  Unmn  (4  Simons,  129;  but  see  StraMm  v.  Best,  2  B.  C.  C.  233), 
where  there  was  a  bequest  to  A  for  life,  and  after  her  decease,  to  her  children  when 
they  arrived  at  twenty-one,  and  it  was  held,  that  the  children  took  as  tenants  in 
common.  They  argued  also,  that  the  ^ift  being  to  the  '*  next  of  kin  and  their  legal 
personal  representatives,"  the  testatrix  intended,  in  the  event  of  the  death  of  any  one 
of  the  next  of  kin,  that  her  personal  representative  should  take  in  her  right  or  by 
substitution,  and  that  effect  could  only  be  given  to  this  by  holding  that  they  took  as 
tenants  in  common. 

Mr.  Turner,  in  reply.  In  Woodgaie  v.  Unmn  the  children's  shares  vested  on  their 
respectively  attaining  twenty-one;  and  vesting  at  different  times,  they  eould  not 
take  as  joint-tenants ;  but  here,  the  whole  vested  at  the  death  of  the  testatrix. 

The  Master  of  the  Rolls  said  he  would  consider  the  question  of  joint-tenancy. 

March  31.  The  Master  of  the  Bolls  [Lord  Langdale]  said  he  had  read  the 
will,  and  was  of  opinion  that  the  next  of  kin  took  as  joint-tenants. 
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[104]   £lu8  v.  Maxwkll.   April  19.  1849. 
[See  TempU  v.  Thrimg,  1887,  66  L.  J.  Ch.  768.] 

Besiduaiy  perscmal  eetate  was  bequeathed  io  trust  for  oU  l^e  sons  and  daugfatera  oi 
A.  and  B.  (who  were  liTing),  the  shares  to  be  rested  mt  twmty-one,  thoueh  **  not 
payable  or  traoBimssible  "  until  the  deaths  of  A.  and  K  The  will  con  tainea  powers 
of  maintenance.  Held,  that  the  sons  and  daughters,  on  attaining  twenty-one, 
acquired  vested  interests,  subject  to  the  rights  of  future-bom  children,  and  that 
after  attaining  twenty-one,  they  were  entitled,  in  the  life  of  A.  and  B.,  to  payment 
of  their  shares  of  the  income,  though  not  of  the  capital 

The  rents  of  Irish  estates  were  directed  to  be  accumulated  and  become  part  of  the 
personal  estate.  Held,  that  although  the  Thellusson  Act  did  not  apply  to  Irish 
estates,  yet  that  it  applied  to  the  rents,  as  invested  from  time  to  tune,  and  that 
although  the  rents,  wmoh  ought  to  be  considered  as  tvrptu,  might  be  invested  for 
more  win  twenty-^e  years  mun  the  testator's  death,  yet  that  ^  inoome  therec^ 
could  not. 

As  to  the  custody  of  plate  left  as  heirlooms,  io  tiie  interval  before  any  perscm  beoome 
entitled  to  the  possession. 

This  cause,  reported  ante  (3  Beavan,  587),  now  came  on  for  further  direotions. 

The  testator  William  Maxwell,  by  his  will,  dated  the  25th  of  March  1818,  devised 
his  freehold  estates  to  trustees  in  fee,  to  the  intent  that  his  wife  might  thereout 
receive  an  annuity  of  jCIOOO  for  her  life,  and  his  son  John  Maxwell  (a  lunatic)  might 
have  applied  for  his  benefit,  an  annuity  of  £1000.  The  testator  directed  all  the 
residue  of  the  yearly  rents  to  be  invested  in  the  public  funds,  "  to  the  end  that  the 
same  might  become  a  part  of  his  personal  estate,"  and  to  be  disposed  of  in  such 
manner  as  he  should  thereafter  direct  and  declare  touching  or  concerning  the  same. 

And,  subject  to  the  charges,  the  testator  directed  his  trustees  to  stand  seised  of 
his  freehold  estate,  to  the  use  of  the  first  son  of  the  body  of  his  sou  John  in  toil 
mal^  with  remainder  to  the  other  sons  of  his  son  John,  suooessively  in  tail  male,  with 
remainder  to  his  daughter  Ann  Lyte  for  life,  with  remunder  to  tuie  use  of  the  first 
son  of  the  body  of  Ann  Lyte  in  tail  male,  with  other  remainders  over.  And  the 
testator  directed,  that  no  person  should,  under  the  limitations  and  trusts  afore-[1061- 
said,  become  entitled  to  the  lands  in  possession,  or  to  the  rents  and  profits  thenm, 
during  such  time  as  any  antecedent  limitations  remained  in  contingency. 

The  testator  then  gave  his  personal  estate  to  his  trustees,  "  upon  the  trusts  after 
mentioned,  for  the  benefit  of  all  the  sons  and  daughters  of  his  son  John  Maxwell  and 
his  daughter  Ann  Lyte,  save  and  except  a  first  bom  or  eldest  son,"  &c.,  &c. ;  "and 
to  that  end,  he  directed  the  trustees  to  transfer  the  trust  funds  unto  all  his  younger 
grandchildren,  equally  to  be  divided  between  them,  as  and  when  being  sons  they  should 
attain  the  age  of  iumtjf-one  years,  or  being  daughters  they  should  attain  that  age  or  be 
previously  married,  it  being  his  will,  that  each  of  their  several  shares  uid  interests 
should  b«»)me  vested  at  that  age^  or  the  previous  marriage  of  daughters,  though  such 
shares  should  not  become  payable  or  iranmissible  until  after  the  demise  of  bo^  nis  son 
and  daughters."  And  he  directed,  that  if  only  one  grandchild  should  live  to  attain 
such  vested  interest,  the  whole  fund  should  go  to  such  only  grandchild. 

Power  was  given  to  the  trustees,  although  the  parents  should  be  living,  to  apply 
the  interest  of  each  grandchild's  "presumptive  share,"  even  including  an  eldest  sons 
share,  in  their  maintenance  and  education ;  and  the  surplus  was  to  be  accumulated, 
and  paid  with  their  original  shares  when  vested  and  tronsmissible.  The  will  also 
contained  a  clause  of  survivorship  of  the  shares  of  t^ose  who  should  die  without 
having  acquired  a  "vested  interest" 

The  testator  then  declared  that,  after  the  decease  of  his  son  and  daughter,  as 
well  as  during  their  lives,  his  trustees  should,  until  the  share  or  shares  of  all  his 
grandchildren  "  should  beoome  vested  and  assignable,  tran8-[10^ferable  or  payable," 
apply  the  dividends  of  the  trust  funds  towards  the  maintenance  and  education  of 
every  such  child  and  children  respectively,  including  even  the  eldest. 
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The  testator  made  his  wife,  Jane  Maxwell,  his  residuary  legatee. 

As  to  his  plate,  the  testator  thus  expressed  himself :  "  As  to  my  phite,  I  five  the 
use  and  enjoyment  thereof  to  my  said  dear  wife  during  her  natoraf  life  (HHy,  and, 
after  her  decease,  I  give  tiie  same,  .in  the  nabire  of  an  heirloom,  to  the  person  who, 
for  the  time  heiog,  sliall  be  in  the  aotual  possession  and  enjoyment  of  my  freehold 
estates  under  the  limitations  of  this  my  will." 

The  testator  died  the  8th  of  September  1818,  leaving  his  widow,  stm  and  daughter, 
surviving.    He  possessed  real  estates  in  Ireland. 

The  testator  s  son  John  Maxwell  still  remained  a  lunatic  and  unmarried. 

His  daughter  Ann  had  four  children,  the  eldest  of  whom  attained  twenty-one  on 
the  29th  of  September  1839 ;  the  second,  on  the  20th  of  April  1843 ;  the  third,  on 
the  2d  of  June  1846,  and  the  youngest^  on  the  10th  of  J&nuary  1849. 

The  term  of  twenty-one  years  after  the  testator's  death  expired  on  the  8th  of 
September  1839. 

This  suit,  instituted  by  the  trustees  for  the  administration  of  the  testator's  estate, 
osme  on  for  hearing  in  lurch  1841  (reported  3  Beavui,  687),  when  it  was  declared, 
that  acoording  [1071  to  tiie  true  construotion  of  the  will,  so  long  as  there  should  not 
be  uiy  son  of  John  Maxwell  bom,  Henry  W.  M.  Lyte,  as  being  tne  eldest  son  of  Ann 
Lyte,  and  the  first  person  m  eau  entitled  to  the  testator's  freehold  and  leasehold 
estates  upon  the  death  of  the  survivor  of  John  Maxwell  and  Ann  Lyte,  was  to  be 
considered  an  eldest  son  within  the  meaning  of  the  will,  and  was  not  entitled  to  any 
ahare  or  interest  in  the  corpus  of  the  testator's  personal  estate,  or  of  the  surplus  rents 
and  profits  of  his  freehold  and  leasehold  estates  by  his  will  directed  to  be  accumulated. 
And  it  was  declared,  that  during  the  period  there  should  not  be  any  son  of  John 
Bilaxwell,  Henry  W.  M.  Lyte,  notwithstanding  he  was  such  eldest  son  of  Ann  Lyte, 
and  was  the  first  person  in  tate  entitled  to  the  freehold  and  leasehold  estates  upon  the 
death  of  John  Maxwell  and  Ann  Lyte,  had  been,  and,  notwithstanding  he  had 
attained  the  age  of  twenty-one  years,  still  was  and  would  oontinne  to  be  entitled  to 
an  annual  allowaaoe  out  of  the  dividends  and  tike  trust  funds,  &c,  until  the  death  ol 
John  Maxwell  and  Ann  Lyte.  And  it  being  by  the  said  will  directed,  that  ^though, 
&c.  [stating  the  power  for  maintenance  and  education],  it  was  declared,  that,  regard 
being  had  to  the  aforesaid  declaration  as  to  the  said  Henry  W.  M.  Lyte  having  no 
interest  in  the  eoffus  of  the  said  testator's  personal  estate,  the  accumulation  so  directed 
was  void  from  the  8th  day  of  September  1839,  being  twenty-one  years  from  the  death 
of  the  said  testator ;  but  such  declaration  was  to  be  without  prejudice  to  any  question 
as  to  the  rij^t  of  any  youneer  children  of  John  Maxwell  and  Ann  Lyte,  who  being  a 
son  should  attain  the  age  of  twenty-one  years,  or  being  a  daughter  should  attain  that 
age  or  many,  being  entitled  to  immediate  payment  of  a  proportionate  part  of  the 
surplus  interest,  &c.  And  it  was  declared  (but  without  prejudice  as  aioresaid),  that 
Jane  Maxwell,  as  the  said  testator's  residuary  legatee,  [108]  was  entitled  to  the 
portion  of  the  said  surplus  interest,  &c,  as  to  which  the  said  direction  to  aoonmalate 
was  or  might  thereafter  be  declared  to  be  void." 

Certain  enquiries  were  directed,  which  being  completed,  the  cause  now  came  on 
for  further  directions. 

Mr.  Turner,  Mr.  Spence,  Mr.  Boupell,  Mr.  Walpole,  Mr.  Bogshawe,  and  Mr. 
Willcoch,  for  different  parties. 

The  questions  were,  1st,  whether  the  grandchildren  (other  than  the  eldest)  took 
vested  interests  in  the  corpus  of  the  personal  estate  on  attaining  twenty-one,  and 
whether,  although  their  shares  could  not  be  paid  until  after  the  death  of  the  testator's 
BOD  and  daughter,  the  income  in  the  meantime  ought  not  to  be  paid  to  them. 

2.  As  to  the  mode  in  which  surplus  rents  of  the  Irish  estates  ought  to  be  disposed 
(rf,  which  were  not  affected  by  the  English  Act  against  accumulation  (40  Qw.  3, 
a  98),  and  had  been,  by  the  testator's  will,  directed  to  be  invested  and  become  part 
<rf  the  testator's  personal  estate. 

3.  As  to  the  custody  of  the  plate  between  the  death  of  the  widow  and  the  coming 
into  esse  of  a  person  entitled  to  the  actual  {XMsession  and  enjoyment  of  the  freehold 
estates. 

V.  The  Earl  of  Scorborwgh  (1  Beavan,  154),  and  Sheddon  v.  Goodrich  (8  Vesey, 
481)  were  cited. 

R.  in.— 32* 
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[109]  The  Master  of  the  Bolia  [L(»d  Luigd&le].  Some  of  the  diflScultiee  in 
this  case  seem  to  have  been  overcome  at  the  former  hearing ;  I  have  therefore  no 
further  occasion  to  advert  to  them.  The  question  now  raised  respectiDg  the  inocnw 
of  the  .fund  which  has  been  accumulated  to  the  extent  permitted  by  law  is,  whethor 
that  inoorae,  tiie  further  accumulation  of  which  is  forUddeo  by  the  statitte,  is  now 
payable  to  the  persons  who  have  obtained  a  vested  interest  in  that  fond.  Then  is  a 
differenoe  between  a  gift  becoming  "vested"  and  becoming  "payable  and  trans- 
missible ; "  it  may  vest  at  one  time  and  not  become  payable  and  tmnsmisnble  until 
another  time.  The  testator,  I  think,  has,  by  this  will,  made  a  sufficient  distinction 
between  these  two  things,  for  he  has  directed  specifio^y  that  the  fund  should  be  vested 
at  twenty-one,  but  not  payable  or  transmissible  until  the  death  of  both  hia  son  and 
daughter.  The  question  then  is,  what  is  to  take  place  between  those  two  periods  of 
time? 

The  children  were  all  infants  at  the  time  of  the  testator's  death ;  there  was  there- 
fore apparently  a  long  minority  to  be  expected,  dorii^  which  their  eduoation,  as  well 
as  their  maintenance,  was  to  be  provided  for;  ana  the  testator  baa,  accordingly, 
directed  Uie  income  to  be  applied  for  that  purpose.  The  gift  is  to  be  vested  in  the 
children  at  twenty-one,  although  not  to  be  payaUe  or  trannnisable  till  t^e  death  <d 
two  persona,  evidently  for  this  reason,  beouiae  the  persons  who  were  to  become 
entitled,  might,  in  the.  meanwhile^  be  omatantiy  varymg^  and  other  children  mi|^t 
even  be  bom,  after  some  of  them  had  attained  their  age  of  twenty-iHie.  This  is  a 
very  good  reason  why  the  shares  should  not  be  payable  or  transmissible  until  the 
time  which  he  pointed  out,  if  he  meant  all  his  grandchildren  to  take  equal  shares  io 
the  capital  sum.  But  their  interests  [110]  being  vested,  and  there  being  a  direction 
for  maintenance  and  education,  the  question  is,  why  are  we  to  consider  that  the 
testator  meant  that  they  should  not  have  the  fruits  of  the  property  after  it  became 
vested  in  them,  other  than  those  which  he  has  expressly  denied  them. 

I  do  not  venture  to  say  that  it  is  perfectly  clear,  but  I  think  that  the  reasonable 
construction  of  tUs  will  is,  that  I  ought  to  consider  that  these  ohildren,  who  have  all 
attained  the  age  of  twenty-one,  and  have  obtained  vested  interests  in  t^e  property, 
and  who,  aocordin^  to  the  intention  of  die  testator,  were  to  be  maintained  oat  d 
aag^ht  now  to  receive  the  fruit  <A  the  Testing,  with  the  exception  only  of  that  fran 
which  the  testator  has  excluded  them,  namely,  the  payment  of  the  capital 

I  think  that,  subject  to  the  right  of  the  eldest  son  to  be  maintained,  as  to  which 
there  may  be  a  reference,  and  subject  to  the  contingencies  which  may  increase  the 
number  of  the  class  and  diminish  the  shares  of  each,  lou^ht  to  declare  that  the  gift  is 
vested,  and  that  they  are  entitled  to  have  the  in(»me  of  it  paid  to  them. 

The  consequence  is,  that  so  much  of  the  funds  aocruing  after  twenty-one  years 
from  the  testator's  death  and  before  the  children  respectively  attained  twenty-one,  as 
cannot  be  allowed  to  accumulate  and  has  not  been  disposed  of  in  maintenance,  will 
belong  to  the  widow  as  residuary  legatee.  The  amount  will  vary  as  each  child, 
having  attained  twenty-one,  became  entitled  to  the  whole  inoome  of  hia  share ;  bat 
that  will  be  very  easily  caloulated. 

With  respect  to  the  real  estate,  I  confess  there  is  more  doubt  aboat  that  than  any- 
thing else  in  tikis  case.  I  am  [111]  inclioed  to  believe  that  the  constructioD  contended 
for  is  right.  Considering  that  the  real  estate  and  the  income  of  it  is  not  subject  to 
the  provisions  of  the  Thellussou  Act  (the  contrary  of  which,  nobody  has  contended 
for),  how  do  the  directions  of  the  will  apply  to  it  1  The  testator  says  distinctly,  that 
the  rents  are  to  be  invested  and  become  a  part  of  hia  personal  estate,  and  to  be 
disposed  of  in  the  manner  directed  by  the  will,  that  is,  to  be  accumulated :  by  which 
I  understand,  the  inoome  is  to  be  added  to  the  principal,  which  is  personal  estata  It 
is  not  because  the  rents  fall  into  the  personal  estate  every  year  that  theyare  to  be 
called  the  accumulation  in  the  sense  which  this  Court  gives  to  the  term.  These  rents 
are  porUons  of  the  personal  estate  acquired  year  by  year :  they  become  personal 
estate,  and  are  then  to  be  dealt  with  like  the  other  peraonal  estate,  that  it  to  say,  they 
an  to  be  applied,  eo  far  as  they  may,  to  the  porpcMcs  directed  by  the  will,  and  ^  any 
part  of  the  direction  of  the  will  cannot  be  complied  with,  such  as  the  direction  to 
accumulate  beyond  .tiie  limited  period,  then  I  think  the  inoome  will  go  in  the  same  way 
as  the  inoome  of  the  other  parts  of  the  personal  estate ;  tiiat  is  to  say,  to  the  legatees. 
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£  think  that  the  rents  bll  into  the  eorptu  of  the  personal  estate  and  that  the 
income  of  it  will  go,  with  the  income  of  the  other  personaleatate,  to  the  grandchildren  on 
attaining  their  ages  of  twenty-one.  It  is  a  portion  of  the  capital  or  personal  estate, 
received  from  year  to  year,  which  cannot  be  allowed  to  aooumulate  under  the  statute, 
wd  therefore  the  income  of  it,  which  is  a  diflbrent  thing  from  the  aooamulation, 
belongs  to  the  residuary  legatees. 

As  to  the  plate,  it  is  to  be  left  with  the  person  who  shall  become  first  entitled  to 
the  possession  and  the  en-p.l2]-joyment  of  the  estate.  If  that  cannot  be  done  by 
the  trustees,  I  must  order  it  to  be  placed  in  some  place  of  security.  If  the  trustees 
can  take  care  of  it  to  the  satisfaction  of  all  parties,  that  would  be  the  most  convenient 
mode  of  dealing  with  it  for  the  present;  if  not,  I  must  place  it  in  some  place  of 
seeority,  as,  for  instanee,  in  the  Bank  of  Engluid. 

Abstraot  of  DaoBEB. — Declare  that  Uie  surplus  rents  and  profits  of  the  freehold 
and  leasehold  estates  form  part  of  the  ear^  ot  the  residuary  personal  estate,  and 
ought  to  be  invested ;  and  that  the  income  is  to  be  dealt  with  in  the  same  way  as  the 
income  of  the  residuary  personal  estate. 

Declare  that  the  trust  for  accumulation  of  the  residuary  personal  estate,  including 
the  income  from  the  investment  of  the  surplus  rents,  beyond  twenty-one  years,  void. 

Declare  that,  subject  to  the  interests  of  the  future  children,  the  three  younger 
children  became  respectively,  on  attaining  twenty-one,  entitled  to  vested  interests  in 
one-third  of  the  eerpus  of  ihe  residuary  personal  estate,  including  the  rents ;  but  that 
such  shares  will  not  be  pajrable  until  the  deaths  of  the  survivor  of  the  testator's  son 
and  daughter ;  and  that  such  interests  are  subject  to  letting  in  the  younger  children 
of  John  Maxwell  (the  son)  or  any  other  children  of  Mre.  Lyte,  and  to  the  interest  to 
arise  in  favour  of  Henry  William  Maxwell  Lyte,  and  sul^eet  to  the  right  of  mainten- 
anoe  d  snch  children  tm  they  respeotivelv  attain  vested  interests. 

Declaration  as  to  the  rights  of  the  widow  to  the  surplus  ineome  from  the  end  of 
the  twenty-one  years  to  the  children  respectively  attaining  twenty-one. 

Separate  declarations  that  each  of  the  three  younger  children,  on  attaining  twenty- 
one,  became  entitled  to  one-third  of  the  subsequent  income  of  the  residue,  including 
the  income  of  the  investment  of  the  surplus  rents. 

Reference  as  to  a  snitable'allowanoe  to  the  eldeat  son  Henry  William  M.  Lyte  for 
the  future. 


[1131  Thb  ATTORNEr-O^ncRAL  0.  Wygosston  Hospital.  June^  2,  6,  6, 
Juijr  13,  U,  16,  17,  28,  1649. 

[Questioned,  Attornetf-Oenerdl  v.  Payns,  1859,  27  Beav.  168.] 

Ordinances  made  by  A.,  B.,  and  C.  under  a  power  contained  in  a  Royal  charter,  for 
the  management  of  charity  property,  followed  by  an  Act  of  Parliament,  ocmfirming 
all  ordinances  made  or  to  be  made,  by  A<,  B.,  and  C,  held,  under  the  circumstanoea, 
to  be  unauthorised  and  not  confirmed^  and  the  sam^  after  a  great  lapse  of  time,  set 

aside. 

A  charity  was  established  in  the  reign  of  Hen.  8  for  two  chaplains  and  twelve  poor. 
In  1572  Queen  Elizabeth,  by  letters  patent,  ordained,  that  the  chaplains  and  poor 
"  in  omnibus  et  per  omnia,  se  gerent,  exhibebunt,  comiserabuntur  et  eligentur,  juxta 
ordinaciones,  regulas  et  statata,  in  hoc  parte,"  to  be  made  by  A.,  B.,  and  G.  In 
1574  A.,  B.,  ana  C.  accordingly  made  regulations,  giving  to  the  master  the  whole 
-management  of  the  charity  property,  and  authorising  him  to  let  on  fines,  and  appro- 
priate the  fines  to  his  own  use.  In  1676  an  Act  of  Parliament  confirmed  the 
■ohartw  of  1572,  and  the  ordinances  made  or  to  be  made  by  A.,  B.,  and  C.  By 
letting  on  fines,  the  property,  which  was  worth  £7000  a  year,  produced,  on  an 
Average,  only  XI 200,  nearly  naif  of  which  consisted  of  fines,  and  was  received  by 
the  master.  The  Court  held,  that  this  ordinance  was  not  authorised  by  the  charter 
<or  confirmed  by  the  ^t  (rf  Parliament,  and  that  even  if  it  were,  still  uat  this  pro- 
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ceediDg  beine  shewn,  m  the  lapee  of  tame,  to  be  prejudicial  to  the  objecte  <d  the 
charity,  the  Court  would  direct  a  new  mode  of  management  to  be  adopted. 

By  letters  patent}  dated  13th  July  1513  (5  Hen.  8),  license  was  granted  to 
William  Wyggeston  and  others  to  found  an  hospital,  to  oonsist  of  two  ehapUins  and 
twelve  poor,  to  pray  daily  for  the  health  of  the  King  and  Katherine  fais  Queen,  durii^ 
their  lives,  and  also  for  their  souls  after  their  deaths,  and  also  for  the  heidth  <tf  tiie 
said  William  Wyggeston  during  his  life,  and  for  his  soul  after  death,  and  far  the  souls 
of  fais  progenitors  and  benefactors.  The  hospital,  when  founded,  was  to  be  a  body 
corporate,  and  license  was  given  to  endow  the  same  with  lands. 

The  hospital  was  acoordingly  founded,  and  it  was  alleged,  but  not  clearly  proved, 
that  certain  ordinances  were  made  by  the  founder,  regulating,  amongst  other  tfaisg^ 
the  mode.of  letting  and  restricting  the  term  to  three  years. 

[114]'0n  the  18th  February  1552  (6£dward  6),  the  lettera  patentof  King  Heniy 
8th  were  confirmed  by  inapeximus  letters  patent. 

On  the  7th  of  May  1572  (14  Eliz.),  letters  patent  were  granted,  whereby,  after 
reciting  the  letters  patent  of  Henry  8th,  and  that  afterwarda  the  said  hosptal  vas 
lawfulfy  founded  by  William  Wyc^eston  and  endowed,  and  tiut  the  then  cha{4ains 
and  poor  of  the  said  hospital  haa  besought  the  Queen  to  extend  her  munificenoe  and 
favour  towurls  them,  the  Queen,  having  respect  to  the  glory  of  Ood,  and  wishing  the 
coDtiuuation  and  au^entation  of  the  said  hospital,  and  that  so  holy  and  pious  a 
work  of  the  said  William  Wyggeston  should  take  effect,  and,  also,  in  order  to  continue 
the  piety  of  worship,  and  for  the  better  relief  and  support  of  the  poor,  afflicted  wi^ 
want,  granted  and  decreed,  that  the  said  faospiUd  should  for  ever  thereafter  oonsist 
of  two  chaplains  and  twelve  poor,  dso. 

The  lettera  patent  then  proceeded  in  the  following  terms: — "Volrates  insuper  qd 
tam  predict'  Capellani  et  pauperes  quam  alii  impostor  in  suis  lods  aurrcmndi  aut 
associand  eligend  sive  adjungend  m  omnibus  ei  per  omnia  se  gerent,  exhibebuut, 
oomiserabuntr  et  eligentur,  juxta  Ordiuacoea,  re>gu^  et  atatuta  in  nao  parte,  per  dileo- 
tum  et  fidelem  oonsanguineum  uoatrum  Henricum  Comitem  Huntingdon  et  prediotnm 
oonailiarium  noetj-um  Sadulphum  Sadler  Milit  cancellarium  nostrum  Duoatna  noitri 
Lancastr  et  delectum  nobis  Gcorgium  Bromley  Armigerum  Attorn  nostrum  Genenlem 
Ducatua  nostri  predict!  sen  per  eor  snpervenientes  impoeter  fiend  et  in  seriptia  redigend 
specificand  et  declarand." 

These  ordinances  were  to  be  sealed  with  the  seals  of  the  Duchy  of  Lancaster  and 
the  private  seals  of  the  said  [116]  Earl,  Chancellor,  and  Attorney-General,  or  the 
survivor  of  them. 

The  said  chaplains  and  poor  were  thereby  made  a  body  corporate  and  poUtat^ 
witili  power  to  sue  and  to  take  lands,  &&,  with  power  to  lease.  And  Her  said  Majesty 
Queen  Elizabeth  granted  to  the  said  chaplains  and  poor,  to  the  use  of  themselves  and 
their  successors,  all  and  singulur  the  manors,  &c.,  which  had  formerly  belonged  to  the 
said  William  Wyageston,  and  the  renta  and  profits  thereof. 

Henry,  Earl  <n  Huntingdon,  Ralph  Sadler,  and  George  Bromley  afterwards,  in 
1574,  made  and  ordained  certain  statutes  and  ordinancea  for  the  government  of  the 
hmpital,  which,  among  other  things,  provided,  that  the  master  should  have  full 
control  over  all  the  rents,  revenues,  goods,  and  chattels  of  the  hospital,  and  should 
have  full,  sole,  and  perfect  authority  to  conclude  for  the  making  of  leases  of  the  leads 
and  possessions  of  the  hospital,  such  lands  to  be  leased  only  for  twenty-one  years  or 
under,  and  not  above,  or  for  one,  two,  or  three  lives,  and  not  above ;  and  upon  such 
leases  so  much  rent  or  more  should  be  reserved,  as  had  been  commonly  paid  for  the 
same  within  the  space  of  twenty  years  next  before  such  lease.  That  the  master 
should  emf^oy  all  rents,  profits  of  wood,  sales,  and  other  money  arising  from  the 
lands  and  tenementa  of  the  hospital  (other  than  such  fines  as  should  be  reasonaUy 
taken  for  leases  thereafter  to  be  made)  to  the  only  use  and  commodity  of  the  hospital 
and  the  inoorpontion  thereof,  if  the  same  were  not  disposed  to  other  uses  by  the  aaid 
ordinanoee ;  v^ieh  taid  fines  for  leases,  it  should  be  lawful  for  the  master  of  the  heepUd  to 
take  and  convert  to  fUs  own  proper  use,  and  to  the  increase  of  his  living  thereto.  The 
master  was  to  receive  also  yearly,  out  of  [116]  the  revenues  of  the  hospital,  the  sum 
of  £10  for  his  stipend,  and  also  7b.  of  yearly  rent  out  of  the  hmds  and  tenonenta 
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appoiated  for  the  maintenance  of  the  grammar  school  there,  togelJier  with  each 
mMdoviDg  and  hay  as  the  master  there  used  to  have,  and  a  hons6  and  oertain  other 
emdumentB.  The  Chancellor  and  oounci]  of  the  DaBhy  of  Lancaster  were  to  have 
authority  to  virit  the  hosjntal,  with  power  to  examine  the  faults  and  misbehaviour  of 
the  master,  brother,  or  poOT  fblks,  with  power  to  deprive  the  master  or  brother,  upon 
cause  duly  proved,  either  for  wilful  and  immeasurable  wasting  or  consuming  any  of 
the  lands,  tenements,  possessions,  or  goods  of  the  said  hospital,  by  reason  of 
unprofitable  and  outrageous  leases,  or  wood  sales  or  otherwise,  or  for  placing;  any 
poor  within  in  the  saidbospital  for  any  bribe  or  reward  or  less  for  corrupt  religion. 

In  1676  further  additions  were  made  to  the  charity  by  Lord  Huntingdon,  out  of 
which  eertun  payments  were  to  be  made  to  the  schoolmaster  of  the  free  school  at 
Leicester^  and  to  certain  scholars,  and  to  the  master,  chaplain,  and  poor. 

By  a  Private  Act  of  Parliament  passed  the  18  Eliz.  (1676),  after  reciting  the 
foun(ution  of  the  hospital  by  William  Wyggeston,  and  the  letters  patent  of  14  £liz. 
and  the  power  tijiernn  to  make  ordinances,  "for  the  oonfirmation  and  establishment 
whereof,  it  was  enacted,  Ac.,  that  the  said  letters  patent  of  the  Queen  and  all  and 
eveiy  the  grants,  articles,  clauses,  provisions,  authorities,  juriBdiotions,  and  ordinances 
therein  specified  and  granted,  and  and  smgular  the  ordinances  made  or  thereafter  to 
be  made  by  the  said  Earl^c^  Huntingdon,  Sir  Ralph  Sadler,  Knight,  and  George 
Bromley,  or  the  survivors  of  them,  according  to  the  tenor  of  the  said  [1171  letters 
patent  of  the  Queen,  should  stand,  remain,  and  be  good,  perfect^  available,  and 
effsctual  in  the  law,  to  all  intents  and  purposes,  according  to  the  purport  true  intent 
and  meaning  of  the  same  letters  patent  of  the  said  Queen." 

The  present  information,  filed  in  December  1847,  complained  principally  of  the 
mismanaffement  of  the  charity  property.  The  property  consisted  of  above  3100  acres 
of  land,  the  net  rental  of  which  amounted  to  no  less  than  £6888  a  year,  but,  by  the 
improvident  mode  of  leUang,  which  had  been  pursued,  an  average  income  of  about 
£1200  a  year  only  was  produced  to  the  charity,  d  which  about  £532,  consisting  of 
fines  on  renewals,  were  received  by  the  master. 

The  present  information  stated,  that  the  annual  value  of  the  charity  property, 
including  the  coal  mines  thereunder,  was  £10,000  per  annum,  that  the  leases  were 
improvident,  that  the  hospital  buildings  were  out  of  repair,  that  the  ordinances  were 
an  excess  of  the  authority  given  by  the  letters  patent,  and  that  even  if  the  Court 
should  hold  them  not  to  be  so,  yet  that  they  did  not  authorise  the  system  of  leasing, 
but  that  they,  in  fact,  ordained  that  the  leases  should  be  let  at  rack  rents. 

The  Master,  by  his  answer,  insisted  on  the  present  practice  of  leasing. 

Mr.  Turner,  Mr.  Lloyd  and  Mr.  W.  Morris,  in  support  of  the  information,  argued, 
first,  that  the  ordinances,  in  regard  to  the  mode  of  leasing,  and  to  the  right  of  tiie 
master  to  appropriate  the  fines  to  his  own  use,  were  in  excess  of  the  authority  given 
by  the  charter  of  Klizabeth,  and  contrary  to  Wyggeston'a  ordinances.  Secondly, 
that  these  ordinances  had  not  been  confirmed  [11^  by  the  Act  of  Parliament,  which 
did  not  refer  to  them,  but  only  generally  to  orainances  made  according  to  the 
authority  given  by  the  letters  patent;  and,  thirdly,  that  if  the  system  were  now 
found  detrimental  to  the  charity,  the  Court  had  power  to  correct  and  alter  it; 
Berkhampstead  Free  Se/ux^  (2  Ves.  &  B.  134),  Attomey-OeneraX  v.  Finch  (unreported 
V.-C.  E.  8th  July  1842 ;  and  see  Wattoit  v.  Hinsuxtrth  Hospital,  2  Vem.  596). 

Mr.  Roupell  and  Mr.  Metcalfe,  for  the  hospital,  and  Mr.  James  Parker  and 
Mr.  Bevir,  for  the  present  master,  argued,  that  there  was  no  sufficient  proof 
of  the  existence  of  any  ordinances  made  by  Wy^^ston  the  founder.  That  the 
purposes  for  which  the  charity  was  founded  were  superstitious  uses  within  the 
statute  of  1  Edw.  6,  c  14;  IHtts  v,  James  (Hobart,  121),  Atiome^OenmU  v.  The 
FMmonger^  Compoity  (Kneseworth's  Charity)  (2  Beavan,  151 ;  and  5  Myl.  &  Cr.  11 ) ; 
that  the  woperty  became  forfnted  to  the  (>own,  and  was  now  subject  alone  to  the 
charter  <n  Elizabeth,  and  the  Act  of  Parliament  confirming  it. 

That  the  present  mode  of  leasing  was  in  conformity  with  the  ordinances,  and 
similar  to  that  adopted  in  the  restraining  statutes  of  Elizabeth  (13  Eliz.  c  10) ;  Co. 
Lit.  44  a. ;  and  ooiud  not,  after  having  men  acted  on  for  three  centuries,  be  now 
altered. 

They  aigued,  that  tiie  visitatorial  powers  of  the  Duchy  of  Lancaster  ou^t  not  to 
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be  interfered  wit^;  AUontetf-GmmA  t.  MttMsH  Keen,  289,  Mid2  MyL  &0r.  136; 
and  Bee  Ationt^QmenJ.  v.  Dulieuh  CeU^  4  Beavan,  265,  and  AUenujf-Gaural  j. 
Magdalen.  CoUeg*,  10  Beavan,  402). 
n.191  Mr.  Turner,  in  reply. 

Thk  Master  of  the  Rolls  [Lord  Langdale].  Although  there  are  diffioalties  on 
some  parts  of  this  case ;  yet  as  to  what  is  to  be  ultimately  done,  I  feel  no  difficulty  at  tSi 
Here  is  a  foundation  for  charitable  purposes,  Some  of  which,  no  doubt,  in  their  origin 
were  superstitious,  and  some  were  not :  however  the  whole  property  was  devoted  to 
uses  pious  or  charitable.  This  property  now  produces  an  income  oi  J&7000  a  year; 
but  it  has  been  so  managed,  that  the  income  arising  from  the  property,  without 
regard  to  fines,  is  £650  a  year  and  no  more,  and  apon  an  average  of  twenty-four 
years,  the  fines  have  amounted  to  £631  a  year,  which  have  been  received  by  the 
master  and  applied  by  him  to  hie  own  use,  aooordii^  to  the  wthority  which  be  not 
unreasonably  thought  was  fully  vested  in  him. 

Now  to  suppose  that  a  charity  producing  £7000  a  year  shall  be  left  with  an 
income  of  only  £1200  a  year,  and  that  very  nearly  a  moiety  of  the  whole  shall  be 
applied  to  the  sole  use  of  one  member  of  the  corporation,  is  a  tiling  which  I  tiiink 
can  hardly  enter  into  the  imagination  of  any  reasonable  man. 

Somehow  or  other  it  must  be  put  on  a  better  footing.  I  sincerely  wish  that  all 
parties  interested  would  concur  in  effecting  it :  but  greatly  have  I  been  surprised  to 
find  obstacles  to  relief  raised  by  the  corporation,  who  of  all  others  are  the  persons 
most  interested  in  getting  rid  of  the  abuse.  I  cannot  help  thinking  that  they  have 
been  in  some  degree  misled  both  as  to  their  interest  and  as  to  their  nghts.  That  Uie 
master  should  ^ideavour  to  retain  for  himself  an  [1201  advantage  which  he  has 
reason  to  believe  was  intended  for  him  by  the.  founder  of  the  charity,  is  quite  natoraL 
He  should  be  attended  to  with  all  the  regard  due  to  a  man  who  is  claiming  bis  ri^ts 
only;  but  at  the  same  time,  do  not  let  the  matter  be  misunderstood  in  this  respect.  Ba 
is  doing  this  not  for  the  benefit  of  the  charity ;  but  for  the  purpose  of  securing  to 
himself  a  very  large  income,  to  which  he  is  entitled,  if  his  argument  be  right 

It  appears  that  the  charity  was  founded  in  the  time  of  King  Henry  the  8th. 
After  his  death,  the  charters  were  inspected  by  King  Edward  the  6tb,  who  added  s 
confirmation  of  them  at  the  end ;  this  could  not  extend  to  the  superstitious  uses ; 
but  it  is  very  possible  that  the  revenues  intended  for  superstitious  uses  were  to  be 
applied  to  the  pious  uses.  It  ia  not  my  intention,  however,  to  go,  even  so  minutely 
as  the  evidence  here  would  enable  me  to  do,  into  the  investigation  of  very  obacore 
mattOTS  in  the  history  of  this  foundation ;  nor  is  it  worth  while,  in  my  opinion,  to 
do  so ;  but  I  certainly  believe,  that  there  were  statutes  in  Uie  time  ui  Wyggaston, 
and  I  think  it  extremely  probable,  that  those  statutes  reatncted  the  ■power  gnuting 
leases  of  this  charity  property  to  an  extent  which  it  would  not  even  now  be  thought 
advisable  to  do. 

In  consequence  of  difficulties  which  had  arisen,  and  for  some  reason  or  other,  the 
full  force  of  which  I  do  not  pretend  to  understand,  it  was  thought  proper,  on  the 
part  of  the  charity  and  the  persons  interested  in  the  charity,  to  apply  to  Queeo 
Elizabeth  for  another  charter.  The  charter  granted  by  her  recites  the  former  letters 
patent,  and  then  proceeds  to  say,  that  the  then  members  of  the  hospital  had  humbly 
besought  her,  that  [121]  she  would  extend  "  her  Royal  munificence  and  grace  upon 
them.  It  then  proceeds :  "  We,  therefore,  having  respect  to  the  glory  and  honour 
of  the  high  Qod,  and  wishing  the  continuance  and  increase  of  the  nospital  aforesaid, , 
and  that  Bosh  holy  and  pious  work  and  intuition  of  the  said  William  Wy^;estoD  be 
duly  effected,  according  to  his  wish,  aXao  for  the  anntinuance  and  increase  of  picas 
worship,  and  for  the  greater  relief  and  support  of  the  poor  and  heljdess  affli^fld." 
Those,  tiierefore,  were  the  objects. 

Now,  without  enquiring  minutely  why  it  was  thought  necessary  to  apply  to  her 
for  a  new  charter  and  grant,  but  thinking  it  highly  probable  that  there  were  uses 
which  were  superstitious  and  others  which  were  not :  thinking  it  probable  that 
doubts  had  arisen  whether  those  uses  which  were  superstitious  could  be  supplied 
b^  those  which  were  pious  (which  I  think  they  might  have  been),  it  was  thou^t 
right  and  expedient,  on  the  part  of  the  hospital  and  the  members  of  the  hosfntal,  to 
apply  to  her  for  a  new  chiuter,  which  was  gruited  for  pur|i08es  all  ai  which  sre 
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duuitaUe.  Can  there  then  be  the  least  doobt,  that  the  whole  revenoe  of  the  whole 
'  {vopnty  was  intraded  to  be  applied  to  [nous  and  obaritable  nsesf 

The  charter  proceeded  to  give  the  power  to  make  ordinances,  which  has  been  the 

subject  of  a  very  great  deal  of  ingenious  and  learned  discussion.  My  own  opinion 
upon  that  clause  is,  that  it  did  not  give  to  the  persons  appointed  power  to  make 
ordinances  which  were  entirely  to  govern  the  property  and  possessions  of  this 
hospital.  The  members  were,  among  themselves,  to  do  certain  things  according  to 
the  rules  which  were  to  be  made.  Now  those  rules  have  been  men-{122]-tioned  two 
or  three  times  over  iu  the  subsequent  proceedings.  In  the  subsequent  Act  of  Parlia- 
ment no  sudi  interpretations  is  given  to  it  as  to  imply  that  it  extends  to  the  entire 
and  absolute  management  of  the  whole  property ;  but  rather  to  the  rules  which  were 
to  govern  the  house.  That  it  was  not  to  govern  the  whole  property,  and  did  not 
eomprise  the  power  of  leasing^  is,  I  cannot  help  thinking,  demonstrated,  by  the 
subsequent  introduotaon  of  a  clause  for  the  very  purpose  of  giving  a  power  of  leonpg. 
Power  being  given  to  certain  persons  to  regulate  by  ordinances  those  matters  which 
depend  on  the  conduct  of  several  members  of  this  hospital,  they  made  ordinances 
which  extended  a  great  deal  further,  for  they  gave  the  absolute  government  and 
chief  management  of  the  property  and  possessions  to  the  master,  and  at  the  same 
time  gave  him  a  power  of  leasing  upon  fines,  which  were  to  be  applied  to  his  own 
personal  use  and  benefit.  Certainly  a  more  imprudent  sort  of  thing,  even  if  it  had 
been  allowed,  could  hardly  be  imagined,  than  to  make  him  sole  ruler  of  the  property, 
to  determine  how  much  of  the  revenue  should  depend  on  fines,  and  how  much  on 
rent ;  he  himself  being  entitled  to  apply  the  fines  to  his  own  personal  use  and  profit. 
I  do  not  think  it  is  necessary  to  go  very  minutely  into  that. 

It  is  now  nselees  to  blame  the  imprudence  and  impropriety  of  the  eonduot  of  those 
no  bnger  in  existenoe ;  but  the  result  is,  that  a  revenue  of  JCTOOO  a  year  is  reduced 
to  £1100  or  £1200,  half  or  nearly  half  of  which  is  applicable  to  the  sole  use  of  the 
master,  and  not  to  the  poor  people  who  are  the  objects  of  the  charity,  the  object 
being  the  "relief  and  support  of  the  poor  and  helpless  afflicted." 

[123]  That  is  the  result ;  but  upon  the  best  construction  which  I  can  give  to 
this  charter,  and  looking  at  what  is  done  by  the  statutes  purporting  to  be  made  in 
pursuance  of  the  charter,  and  thinking  that  Act  of  Parliament  which  afterwards 
passed  did  not  confirm  anything  more  than  that  which  was  authorised  to  be  done  by 
the  letters  patent,  I  am  of  opinion  that  there  was  an  excess  of  authority  in  making 
the  master  the  sole  governor,  and  in  giving  to  him  the  right  of  determining  how 
much  should  be  fine  and  how  much  should  be  rent,  and  in  giving  him  the  right  of 
^j^ng  the  fines  absolutely  to  his  own  use. 

£ven  if  it  should  appear  to  be  otherwise,  and  that  this  was  within  the  power, 
nevertheless,  if  in  the  course  of  the  200  and  300  years,  by  acting  upon  the  power,  it 
has  turned  out,  and  is  shewn  by  experience,  to  be  prejudicial  to  the  objectia  of  the 
charity,  to  the  extent  of  giving  an  equal  benefit  to  persons  who  are  not  objects  of  the 
eharity — namely,  to  the  lessees,  for  it  oomea  to  that — then  I  think  that  this  Court 
could  not  avoid  saying,  that  the  circumstances  were  so  changed,  that  the  interests  of 
the  charit/  and  of  the  hospital  required  a  new  mode  of  conducting  the  business  and 
■fiGurs  of  the  charity. 

That  being  my  opinion,  I  think  there  must  be  a  declaration  to  the  efiect  I  stated 
before.  It  appears  to  me  that  the  power  given  by  the  oharter  of  Queen  Elizabeth  did 
not  antluHise  the  rwulationa  which  have  been  made,  and  which  have  turned  out  so 
prejudicial  to  tiie  diarity.  With  thmt  declaration,  refer  it  to  the  Master  to  approve 
of  a  seheme ;  but  as  I  presume  that  the  duties  of  this  master,  and  the  object  he  has 
for  the  good  of  the  hospital,  ought  to  depend  a  ^ood  deal  upon  the  visitors,  the 
scheme  must  be  adopted  in  communioation  [IS^  ^th  the  visitors,  and  with  a  view 
to  having  their  concurrence. 

See  AUomey-Gmural  v.  Crooks  1  Keen,  121 ;  AUamey-Qmaral  v.  Qreen^  6  Ves.  453 ; 
AUomey-Qmeral  v.  Otwn,  10  Ves.  555 ;  AUomey-Gmeral  v.  GriMix,  13  Ves.  580 ; 
Atlomey-Oeneral  v.  Cross,  5  Mer.  630 ;  AUomey-Qmeral  v.  Kerr,  2  Beav.  420 ;  Aitomey- 
GenertU  v.  Foord,  6  Beav.  288 ;  Attomey-Oeneial  v.  Fargeter,  6  Beav.  150 ;  Attormey- 
Generai  v.  Bretiinghagnj  3  Beav.  91 ;  Attorney-General  v.  Orois,  3  Mer.  524 ;  and 
Attomey-Oenmd  v.  Filgrm,  onfe,  p.  57. 
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AbsiBACT  of  Dkcbxb.— July  28tli,  1849.— DeoUre  that  the  statutes  ancl 
ordinances  of  the  Earl  of  Huntingdon,  Sir  Balph  Sadler,  and  Geoige  &oinley  for  the 
regulation  of  the  hospital,  so  far  as  they  rewe  to  the  government  and  managenunt 
of  t^e  lands  and  the  applieati(m  of  the  revenues,  and  so  far  as  Aey  antboriMd 
master  to  grant  leases  and  to  retain  the  fines  to  his  own  use,  were  not  authwised  by 
the  letters  patent  of  the  14th  Queen  Elizabeth,  and'were  not  confirmed  by  the  Aot 
of  Parliament  of  18  Eliz. ;  and  that  the  master  is  not  entitled  to  receive  and  take  to 
his  own  use  any  fines  of  granting  leases  oi  the  ch^ty  property. 

And  it  appearing  that  the  present  system  of  leasing  the  charity  jHxiperty  ap<»i 
fines  is  not  beneficial  to  the  charity,  declare  that  the  same  ought  to  be  disoontinuod. 

Enquire  what  lands  belong  to  the  charity,  and  to  what  leases  they  are  subjeetb. 
Enquire  what  is  the  clear  income  and  the  annual  value  of  the  lands. 

Account  of  the  rents  from  the  filing  the  original  information. 

Enquiries  as  to  condition  of  faospitu. 

Settle  a  scheme,  with  liberty  to  the  visitors  to  attend. 


[See  Cohen  v.  JTWeiMon,  12  Beav.  138 ;  1%  re  Dired  Londm  and  Perttmrndk 
MaUway  Ctm^an^  12  Beav.  369.] 

A  railway  com^iany  authorised  to  make  a  line  of  fifty-six  miles,  resolved  on  mating 
only  four  miles  of  it,  and  to  abuidon  the  rest.  Held,  that  such  a  resolu^n  was 
illejgal,  botii  as  against  the  luidovners  on  the  line  and  the  shareholders  in  the 
company. 

The  powers  contained  in.  railway  Acts  are  given  only  in  the  oontemplation  oi  the 
supposed  public  good  by  completion  the  whole  work;  and  this  Court  will 
interfere,  when  it  sees  that  the  whole  undertaking  cannot  be  completed. 

A  railway  company  is  not  like  a  partnership  for  general  trading  purposes,  in  which 
one  portion  of  the  business  may  be  abandoned  ;  but  it  is  a  partnership  for  a  puldic 
purpose,  for  efiecting  a  work  which  it  is  a  duty  to  complete.  The  obligatacm  to 
complete  the  work  is  oo-extenaive  with  the  authority  to  make  it. 

This  case  came  on  upon  demurrer  to  the  whole  bill. 

It  appeared  that  on  the  26th  day  of  June  1846,  a  Special  Act  of  Parliament  (9  & 
10  Vict,  c  Izxxiii.)  passed,  authorising  the  making  of  the  Direct  Lfmdon  and  Fmrta- 
moutfa  Railway,  which,  after  reciting  "that  the  mining  of  a  railway  from  the 
tennination  of  the  Croydon  and  Epsom  Railway  at  Epaom,  in  the  county  of  Surrey, 
to  the  towns  of  Porteea  and  Pwtsmouth,  in  the  oountjr  of  Soutiiampton,  mnid  ht 
great  jniUie  advanittge,  by  opening  an  additaonal,  certain,  and  expeditionB  means  u 
communication  between  the  City  of  London  and  the  town  and  port  of  Portsmouth 
and  City  of  Chichester  and  intermediate  towns  and  districts,"  it  was  thereby  enacted, 
that  the  Companies  Clauses  Consolidation  Act^  1845  (8  Vict.  c.  18),  the  Lands 
Clauses  Consolidation  Act,  1845  (8  Vict  c.  16),  and  the  Railways  Clauses  Gonsolidar 
tioD  Act,  1846  (8  Vict  o.  20),  should  be  incorporated  with  and  form  part  of  the  now- 
stating  Act,  and  the  subscribers  were  united  into  a  company  for  the  purpoee  ol 
making  and  maintaining  a  railway  from  the  Croydon  and  Epsom  Railway,  oom- 
mencin^  by  a  junction  therewith  in  the  parish  of  Epsom  in  the  county  oi  Surrey,  to 
the  parish  of  Portsea^  in  or  near  to  the  town  of  Portamouth,  and  the  company  wm 
there^  inoorpraated. 

[12^  The  Act  afterwards  recited,  that  the  z^ans  and  scotiona  had  been  deposited ; 
and  enacted  that,  subject  to  the  provisions  in  the  special  and  recited  Acts  contained, 
it  should  be  lawful  for  the  company  to  make  and  maintain  the  railway  and  works  in 
the  lino  and  upon  the  lands  delineated  on  the  plans,  and  described  in  the  books  xd 
reference,  and  to  enter  upon,  take,  and  use  such  the  lands  as  should  be  necessaiT' 
for  such  purpose. 

Anil  it  was  enacted  that  the  railway  should  commence  by  a  junction  with  the 
Croydon  and  Epsom  Railway  in  the  parish  of  Epsom,  in  the  county  of  Suirey,  and 
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ahoald  yam  throngh  the  following  parishes,  extra  paroobial,  or  other  places,  or  some 
of  them  (that  is  to  say),  Bpaom,  Sk.,  &c.,  Sx,,  and  should  terminate  in  the  parish  of 
Fortsea,  in  or  near  the  town  of  Portsmouth  in  the  oounty  of  Southampton. 

And  it  was  enacted  that  the  railway  should  be  oompleted  within  five  years  from 
the  passing  of  the  Act,  and,  that  on  the  expirataon  of  saoh  period,  the  powers  hy  this 
or  the  recited  Acts  granted  to  the  company  for  ezeouting  the  railway,  or  otherwise 
in  relatioa  th6ret(S  should  cease  to  be  exercised,  exoept  as  to  so  much  of  the  railway 
as  should  then  be  oompleted. 

A  considerable  sum  of  money  was  subscribed  for  the  purpose  of  making  the 
railway  ;  but  no  part  of  the  line  had  as  yet  been  made  or  commenced. 

Hie  Plaintiff,  an  original  subscriber  to  the  undertaking,  and  now  entitled  to 
aeventy-one  shares  therein,  filed  this  bill  on  behalf  of  himself  and  the  other  proprietors 
other  than  the  Defendants,  against  the  chairman  and  directors,  and  the  company, 
alleging  (as  [127]  the  Court  considered  with  sufficient  distinctness)  that  the  company 
and  the  directors  had  abandoned  all  intention  of  (Constructing  the  railway  from  Epsom 
to  Portsmouth — a  distance  fifty-six  miles — and  bad  determined  to  nuke  a  railway 
which  should  extend  from  Epsom  to  Leatiierhead}  being  a  distance  of  about  four 
miles  only. 

It  alleged,  that  the  company  uid  the  directors  had  taken  no  proceedings  whatever 
im  the  exerdse  d  their  compiusory  powers  ai  taking  or  purchasing  any  luids  situate 
between  Leatherhead  and  Portsmouth ;  and  that  the  period  within  whiw  saoh  powOTS 
might  be  exercised  was  then  so  nearly  expired,  that  it  had  become  almost,  if  not  quite, 
impracticable  to  take  and  purchase  such  lands  between  those  two  places,  as  would  be 
necessary  for  the  purpose  of  the  nndertaking,  if  the  whole  line  were  to  be  formed. 

The  bill  alle^d,  that  it  was  and  is  the  duty  of  the  Defendants  to  construct  the 
whole  railway,  in  consideration  of  which  the  Act  was  passed  and  its  powers  given,  and 
that  to  apply  the  funds  of  the  corporation  for  the  construction  of  only  a  part  of  the 
railway  was  illegal.  It  prayed  a  declaration,  that  it  was  not  within  the  power  of  the 
company  to  make  the  proposed  railway  from  Epsom  to  Leatherhead  only,  and  that 
t^e  funds  of  the  company  could  not  be  lawfully  applied  for  that  purpose ;  and  it 
payed  an  injunction  m>m  making  the  railway  from  Epsom  to  Leatherhead  onlr,  and 
from  applying  the  funds  of  the  said  company  for  that  purpose,  and  from  purchasing 
lands,  and  from  entering  into  any  oontract  for  causing  the  said  proposed  railway  to  be 
constructed. 

To  this  bill  the  Defendants  filed  a  general  demurrer. 

1138]  Mr.  Matins  and  Mr.  Bovill,  in  support  of  the  demurrer.  It  is  now  clearly 
idd,  that  so  long  as  directors  and  other  public  functionaries  strictly  confine  them- 
selves within  the  exercise  of  those  duties  which  are  confided  to  them  by  the  law,  this 
Court  will  not  interfere  (Freum  v.  Lewis,  4  Myl.  &  Cr.  254) ;  and  as  between  the 
individual  members  of  a  trading  corporation,  if  the  acts  complained  of  are  within  the 
powers  of  the  governing  body  and  capable  of  confirmation  at  a  general  meeting,  tbey 
cannot  be  made  the  subject  of  a  suit  in  equity ;  Fm  v.  Harbottle  (2  Hare,  493), 
Moidey  v.  Alston  (1  Phillips,  790),  Lord  v.  Copper  Mmeri^  Compam^  (2  Phillips,  740,  and 
1  Hall  &  Tw.  85),  Cooper  v.  The  Shropskire  Unum  RaUroeof  Cmpmy  (V.-C.  K.  Bruce, 
22d  Jan.  1849).  If  it  were  otherwise,  the  ordinary  affiurs  of  any  company  mi^ht  be 
brought  into  litigation  by  any  one  dissentient,  upon  any  one  matter  which  might  be 
determined  b^  the  general  body,  so  as  to  bind  the  rest.  In  this  case,  the  directors 
are  acting  strictly  within  their  powers :  their  Act  authorised  them  to  construct  every 
inch  of  the  line  of  railway ;  the  whole  cannot  be  made  at  one  time,  but  must 
necessarily  be  made  piece-meal.  They  have  authority  to  make  the  whole  railway, 
and  therefore  aothority  to  make  all  its  parts. 

[The  Master  of  the  Rolls.  I  recollect  hearing  Lord  Eldon,  in  the  case  of 
Agar  v.  The  Regent^  Canal  Company  (1  Swan.  250  (n.)).  most  distinctly  state  his 
opinion,  that  if  it  were  clear  that  the  company  were  unable  to  complete  the  whole 
canal  contemplated  by  the  Act^  they  could  not  lawfully  begin  any  part  of  it] 

[129]  That  was  a  case  between  the  company  and  an  independent  landowner ;  but 
ttiis  ia  a  ease  between  the  members  of  the  same  company.  The  Court  cannot  enter 
into  an  examination  of  Uie  means  and  prospects  of  the  oompany  of  completing  the 
nndertaking.   In  Salmm  v.  BandaU  (3  Myl.  &  Cr.  439),  Lord  Cottenham  held,  that  a 
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person  whoee  OToperty  was  required  by  the  commissioners  under  an  Act  for  improving 
the  town  of  Cambridge,  was  not  entitled  to  restrain  them  by  injunction  from  taking 
the  steps  prescribed  by  the  Acts  for  obtaining  possession  of  the  prcHMfty,  until  they 
had  shewn  a  sufficient  fund  in  hand  to  satisfy  the  i»ioe  which  mi^t  be  awarded  to 
him,  or  until  they  had  shewn  the  means  by  which  the^  proposed  to  procure  it. 

2.  The  Ck>urt  must  consider  the  effect  of  restraining  the  completion  of  a  pcfftioD 
(tf  the  line.  An  injunction  to  prevent  the  making  of  a  part  must  neonsarUy  ^vent 
the  formation  of  the  whole;  yet  the  company,  while  under  an  injunction  against 
making  a  part,  may  be  liable  to  a  mandamui  from  the  Queen's  Ben<^  to  compel  Aem 
to  make  the  whole  line ;  The  Queen  v.  The  Eaetem  CotmHes  Baikoa^  Canpams/  (10  Ad.  & 
E.  931).  The  company  will  also  be  subject  to  the  remedies  of  parties  with  whom 
they  have  contracted  to  purchase,  or  to  whom  they  have  evm  given  notioe  of  their 
intention  to  take  their  land ;  Broddebastk  v.  The  Hliiiehacm  Jtmelim  Bmhacof  Cmfotiaf 
(15  Simons,  632). 

They  also  cited  Wfxn  v.  Tha  Grand  JundiM  Waienoorke  Company  (2  Rnaa.  & 

Myl.  470). 

[130]  Mr.  Turner  and  Mr.  Cole,  contrii,  in  support  of  the  bill.  The  quration 
raised  by  this  demurrer  is  not  whether  the  directors  can  make  a  portion  of  the  railway^ 
with  a  view  to  completing  the  whole,  but  whether  having  determined  not  to  make 
fifty-two  miles,  they  can  ajmly  the  funds  in  making  the  remaining  four  miles  alone. 
Acts  of  Parliament  like  uese  are  passed  on  the  notion  that  they  so  materially 
contribute  to  the  public  good  as  to  make  it  even  for  the  general  benefit  to  violate  the 
rights  of  property ;  Omy  v.  The  Liverpeol  and  Bury  RailuHUf  Company  (9  Beav.  394). 
Tney  are  "  contracts  made  by  the  Legislature,  on  behalf  of  every  person  interested  in 
anything  to  be  done  under  them"  (Blakemore  v.  The  Olamorgcmshire  Canal  Con^ny, 
1  Myl.  &  K.  162);  and  Lord  Eldon  says  of  them,  "I  apprehend  that  those  who 
come  for  them  to  Parliament^  do,  in  effect^  undertake,  that  uiey  shall  do  and  submit 
to  whatever  the  Legishtture  empowers  anid  eompels  tiiem  to  do,  and  tihat  they  shall 
do  nothing  else."  {Ibid.) 

In  ITte  Mayor  of  Lynn  v.  Pemherton  (1  Swanst.  250),  Lord  Eldon  said :  "  la  the  case 
of  Agar  and  the  Regent's  Canal  Company,  I  acted  on  the  mincipla,  that  where  persons 
assume  to  satisfy  the  Legislature  that  a  certain  sum  is  sufficient  for  the  completion  of 
a  proposed  nndertaking,  as  a  canal,  and  the  event  is,  that  that  sum  is  not  nearly 
Bumcient^  if  the  owner  of  an  estate  through  which  the  Legislature  has  given  to  the 
speculators  a  right  to  carry  the  canal,  can  shew,  that  the  persons  so  authorised  are 
unable  to  complete  their  work,  and  is  prompt  in  his  application  for  relief,  grounded  on 
that  fact,  this  Court  will  not  permit  the  farther  prosecution  of  the  undertaking.  So 
in  another  case,  a  Mr.  Taylor  filed  his  bill,  [1311  stating  that,  at  the  time  of 
Bub8cribinK>  be  expected  that  when  he  had  paid  the  whole  of  his  instalments,  he 
should  find  the  canal  complete ;  but  that,  with  the  present  fund,  it  would  not  pass  to 
the  east  of  Hampstead,  and  the  Court  thought  him  entitled  to  relief." 

In  Orcof  V.  The  Liverpool  and  Bury  B^way  Company  (9  Beav.  394),  the  Court 
said :  "  At  one  tame  the  docbine  held  in  this  Court  was,  that  unless  those  who  were 
enabled  to  carry  on  such  a  speculation  could  satidactorily  shew  that  titey  had  the 
means  of  completing  the  entire  undertaking  (the  whole,  and  not  a  part  of  which  was 
alleged  to  be  for  t^e  public  good),  they  should  not  be  allowed  to  invade  any  nuui'a 
property  in  the  execution  of  a  part  only  of  their  undertaking."  And  the  Court  after- 
waras  observed  (9  Beav.  400) :  "  I  am  not  at  all  clear  that  this  difficulty  may  not  lead 
to  a  much  more  serious  inconvenience  than  has  yet  been  apprehended ;  and  it  was 
with  that  view  that  I  adverted  to  the  question  arising  on  that  which  was  the  doctrine 
of  the  Court  at  one  time,  and  which,  for  anything  I  know,  may  be  applied  again ;  vie, 
diat  if  it  be  shewn  that  the  plan  marked  out  by  Parliament  cannot  do  executed,  have 
the  company  a  right  to  proceed  at  all  with  the  railway  1  If  it  be  clear  that  Parliament 
intended  a  communication  by  railway  from  Liverpool  to  Bury,  and  if  it  be  also 
perfectly  clear,  that  the  line  will  be  cut  off,  and  that  the  whole  of  it  cannot  be 
effected,  has  this  company  a  right,  under  such  circumstances,  to  persist  in  their 
undertaJrin^  and  invade  tne  property  of  individuals,  when  the^  are  only  authorised 
to  proceed  on  the  principle,  that  they  are  intividing  for  the  public  benefit,  by  seonring 
the  whole  line  of  communication  1 " 
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(132]  It  is  on  the  faith  of  the  due  completion  of  the  undertaking,  that  the 
Legidature  Banotiooa  the  Act*  and  on  the  same  ralianoe  individuals  become  subscribera 
to,  and  shareholders  in,  the  undertaking.  To  make  a  mere  fraction  of  a  railway,  and 
abandon  the  rest,  is  a  violation  of  the  engagement.  Such  an  act  is  wUra  vires,  ivd  an 
illegal  use  of  legal  powers ;  it  is  void,  and  not  merely  voidable,  and  is  incapaUe  of 
being  confirmed  as  against  one  dissentient  shareholder ;  PreOim  v.  The  Qrmd  GtiUitr 
Dock  Company  (11  Simons,  327).  The  case  is  similar  to  Nattuekv.  Irving  (Oow  on 
Partnership,  p.  404,  4th  edA  Oohtan  v.  The  Eatiem  OamUies  BaUaag  Company  {10 
Beavan,  1),  BoffAato  v.  The  Eadtm  Union  Raihoay  Company  (7  Hare,  114,  and  2  H.  <b 
Tw.  201). 

The  Act  explicitly  states  in  the  recital,  the  object  of  passing  it,  viz.,  because  it 
"would  be  of  great  public  advantage,  by  opening  an  additional,  certain,  and  expeditious 
means  of  communication  between  London  ana  Portsmouth.  This  object  will  not  be 
fulfilled  by  m^ng  four  miles  of  the  railway  between  Epsom  and  Leatherhead. 

As  to  die  foandaimu,  none  would  be  granted  if  it  were  shewn  that  it  would  be 
impossible  to  complete  the  undertaking.  Besides,  if  it  be  oontraiy  to  lav  to  make  a 
part  of  the  railroad,  why  are  the  dharwolders  to  be  drawn  into  we  oonseqaeDoes  erf 
an  illegality,  or  into  a  speculative  andertaking,  which  they  have  not  otmtracted  Ux% 

Mr.  Mfuins,  in  reply. 

The  Mastkr  of  the  Rou^  reserved  judgment. 

[133]  Jme  8.  The  Master  of  the  Rolls  [Lord  Langdale].  This  case  is  shortly 
as  follows : — The  Defendants,  the  Direct  London  and  Portsmouth  Railway  Company, 
are  constituted  under  an  Act  of  Parliament,  enabling  them  to  constmet  a  railway  from 
near  £pBom  to  Portsmouth,  with  the  usual  powers  of  raising  a  capital  in  shares,  and 
of  taking  the  lands  required  for  making  the  road.  It  was  enacted,  that  the  Lands 
Clauses  Ctmsolidation  Act  and  otiier  Acts  for  1845  should  be  incorporated  in  the  Act ; 
and,  moreover,  that  certain  specified  c<nnmunications  should  be  completed  within 
three  years  from  the  passing  of  the  Act.  The  Act  received  the  Royal  assent  on  the 
26th  oi  June  1846.  The  Fkintiff  was  an  originfd  subscriber  to  the  acdertakinj^  and 
is  now  entitled  to  seventy-one  shares  in  die  company.  A  considenble  sum  of  money 
has  been  subscribed,  but  no  part  of  the  line  of  rauway  baa  yet  been  made  or  oom> 
menced;  and  the  bill  alleges  {in  my  opinicm  widi  sufficient  distinctaess)  that  the 
company  and  the  directors  nave  abandoned  all  intention  of  conatruoting  the  railway 
from  Epsom  to  Portsmouth,  which  is  a  distance  of  fifty-six  miles,  and  have  determined 
to  make  a  railway  which  shall  extend  from  Epsom  to  Leatherhead,  being  a  distance 
of  about  four  miles  only.  The  bill  alleges,  that  it  was  and  is  the  duty  of  the  Defen- 
dants to  construct  the  whole  railway,  in  consideration  of  which  the  Act  was  passed, 
and  its  powers  given,  and  that  to  apply  the  funds  of  the  corporation  for  the  construc- 
tion of  only  a  part  of  the  railway  is  illegal.  It  prays  a  declaration,  that  it  is  not 
within  the  power  of  the  company  to  make  the  {voposed  railway  ham  Epsom  to 
Leatherhead  only,  and  that  the  funds  of  the  company  cannot  be  lawfully  applied  for 
the  purpose,  and  pravs  for  an  injunction. 

tl34]  To  this  bill  the  Defendants  have  put  in  a  general  demurrer ;  they  must, 
therefore,  be  held  to  admit  the  facts  stated,  and  to  insist,  that  the  persons  who  govern 
the  company  have  a  right,  under  this  Act,  to  make  as  much  or  as  little  as  they  please 
of  the  wnole  railway,  and  have  a  right  to  apply  the  capital  raised  by  the  subscriptions 
of  the  shareholders  in  constructing  so  much  oi  the  railway  as  they  think  proper. 

I  apprehend  it  to  be  perfectly  dear,  that  the  powers  given  by  these  Acts  are  given 
only  in  the  contemplation  of  the  supposed  public  good  to  be  obtained  from  the  com- 
pletion of  the  whole  work  authorised,  and  that  it  never  is,  or  can  be,  deemed  to  be 
intended,  that  the  powers  would  have  been  given  on  an^  less  consideration,  or  any 
less  obli^tion  upon  the  parties  to  whom  the  powers  are  given. 

There  are  two  classes  of  persons  who  may  be  affected  by  any  deviation  from  that 
principle.  Hie  owners  of  the  land  over  which  the  work  is  to  pass,  and  the  shareholders 
who  nave  sabeoribed  their  money  for  the  work. 

In  the  case  of  Saknon  y.IUmdaU{Z  Myl.  &  Craig,  439),  the  present  Lord  Chancellor 
shewed,  that  the  principle  laid  down  by  Lord  Eldon  in  Agar  v.  Regents  Canal  Company 
preferred  to  in  1  Swao.  2S0)  did  not  apply  to  the  case  then  before  him,  and  he  com- 
mented upon  its  inapplicability,  in  some  other  circnmsttoees  which  he  paitieularly 


Digitized  by 


1012 


COHEN  V.  WILKINSON 


ISBBAT.lMk 


mentioned ;  but  he  stated  the  principle  as  one  which  might  be  extremely  impcn'tant 
io  its  application,  and  stated  the  ground  of  it  as  being,  that  where  Acts  of  Parliament 
impose  certain  severe  burthens  on  individuals,  by  interfering  with  their  private  rights 
and  private  property,  for  the  purpose  of  [ISSf  obtaining  some  great  public  gooa,  if 
the  Court  sees  that  the  undertaking  cftdnot  be  eompleted,  and  therefore  that  the 
publio  cannot  derive  that  benefit  which  vas  to  be  the  equivalent  for  the  laerifioe  made 
by  the  individual,  the  Court  will  protect  the  individual  from  being  oompelbd  to  make 
that  sacrifice  under  the  circumsUmoes,  and  until  it  appears  that  the  public  will  derive 
the  proposed  benefit  from  it. 

Upon  this  principle,  I  conceive,  the  Court  is  to  interfere,  when  it  sees,  at  a  proper 
time  and  in  proper  tarcumstances,  that  the  undertaking  cannot  be  completed,  and  the 
woteotion  due  to  the  owners  of  the  land  called  on  to  make  sacrifices  for  the  public 
benefit  is  to  be  afforded. 

The  interference  and  protection  are  not  to  be  made  or  afforded  upon  surmises  and 
oonjeotnre,  or  upon  occasions  and  in  a  manner  in  any  way  inconsistent  with  the 
powers  given  by  Parliament,  with  reference  to  circumstances  existing  when  the  Act 
passed,  but  only  in  circumstances  arising  8ub8e<^uent  to  the  Aot^  in  which  it  clearly 
appears,  that  the  object  which  Parliament  had  in  view  cannot  be  obtained,  and  the 
consideration  for  which  private  rights  were  intended  to  be  sacrificed  has  failed. 

But  it  is  said  that  no  such  protection  ought  to  be  afforded  to  the  shareholders, 
who  are  bound  b^  the  acts  of  the  company  of  which  they  are  members.  Let  their 
sitnation  be  considered,  i^roily,  on  this  oooasion,  I  have  no  need  to  take  account 
of  the  gambling  speculations,  the  cheats  and  dupes  who  have  become  so  notorious.  I 
may,  at  this  time,  reasonably  assume,  that  all  the  parties  have  been  and  are  acting 
bond  fii^^  and  then,  a  shareholder  is  a  person  who  has  subscribed  and  paid  bis 
money,  no  doubt  on  the  faith  of  an  undertaking  sanctioned  by  Parliament,  on  the 
ground  of  its  being  expected  and  intended  to  produce  public  benefit  by  its  completion : 
lis  object  may  be  bis  own  particular  benefit  or  profit  \  but  his  advances  are  made  on 
a  scheme,  the  whole  of  which  must  be  considered  as  that  which  alone  has  been 
approved  and  auAorised  b^  Parliament,  which  is  to  be  conducted  and  managed  in 
the  way  approved  by  Parliament,  for  the  end  |»oposed  by  Parliament^  and  for  no 
other  end ;  and  the  governing  body  of  which  must  be  considwed  to  have  entered  into 
the  obligation  to  complete  the  work  authorised.  It  is  on  these  expectations  that  the 
shareholders  become  members,  and  I  am  of  opinion,  that  they  are  entitled  to  have 
diese  expectations  realised  if  they  can. 

The  company  is  not  like  a  partnership  for  general  trading  purposes,  in  which  one 
part  may  be  encouraged,  and  another  discouraged  or  abandoned,  according  to  the 
contingencies  of  trade,  and  a  general  authority  to  use  the  capital  to  the  best  advan- 
tage, within  a  general  authority  to  trade ;  but  it  is  a  partxiership  for  a  public  purpose, 
for  effeoti'ng  a  work  which  it  is  a  duty  to  complete,  and  for  which  alone,  the  capital 
is  advanced  in  shares.  The  obligation  to  complete  the  work  appears  to  me  to  be 
co-extensive  with  the  authority  to  make  it.  The  Acts  contain  no  auth(nity  to  sub- 
stitute a  less  work,  or  part  of  the  whole  for  the  whole,  and  if  the  governors  or 
directors  dL  the  company  take  on  themselves  to  determine  that  they  will  not  perform 
the  whole  work,  but  apply  the  capital,  collected  on  the  faith  of  the  whole  work  being 
completed,  in  completing  only  a  part  of  it,  I  am  of  opinion  that  the  determination  is 
without  authority,  and  contrary  to  the  provisions  of  the  Act  of  Parliament. 

[1373  I  am  clearly  of  opinion  that  they  act  illegally  as  against  the  landowners; 
and  if  there  were  not,  as  I  think  there  are,  sufiicient  reasons  for  saying  that  they  act 
ill^jally  as  against  the  shareholders,  I  should  have  been  glad  to  hear  an  answer  to  the 
question  put  by  Mr.  Cole — "AVfav  are  the  directors  to  be  allowed  to  involve  the 
shareholders  in  an  illc^ity,  and  the  consequence  of  an  illegality,  towards  the 
landowners  %  '* 

I  need  not  speak  of  the  consequences  of  allowing  such  authority.  It  is  ;^n  that 
certain  portions  of  the  shareholders  might  defeat  the  authorised  intention  of  all  the 
rest,  founded  on  the  authority  of  Parliament,  and  apply  the  funds  in  a  manner  quite 
different  from,  and  even  contrary  to,  the  intentions  of  the  contributors. 

On  this  occasion  there  is  no  controversy  as  to  facts :  the  powers  were  given  for 
the  whole  work :  tiie  directors  have,  as  I  must  now  tiJu  it,  determined  to  pwform 
only  a  part 
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I  am  of  opinion  that  the  ahareholders  are  not  bound  hy  that  determinafeion,  and 
that  there  is  or  may  be  a  right  to  rdief  in  this  Court. 
I  muBt  overrule  this  demurrer. 


[138]   COHKN  V.  WUKINSON.   Jwu  12,  18,  1849. 

[SeeCM«ftT.  ITtUsiiAm.  12  Bear.  126;  In n Direct Imdm aiiul Port»maiUhBailwtt^Goi»- 

pany,  12  Beav.  269.  Affirmed,  1  Mac.  &  ti.  481 ;  41  E.  R.  1351 ;  1  H.  &  Tw.  654 ; 
47  £.  K.  1530.    See  DumviU  v.  Birkinhead,  &c.,  Baihoay,  1850,  12  Beav.  447.] 

It  appeared  that  a  railway  company  had  neither  tfae  intention,  nor  the  means,  nor  any 
probabUity  of  obtaining  the  means,  of  completing  the  whole  of  the  line  authorised 
by  their  Act;  but  they  appeared  to  have  the  means  and  intention  to  complete  a 
part  only.  An  injunction  was  gnmted,  at  the  instance  of  a  shareholder,  in  the 
form  of  restraining  the  company  from  a^iplying  the  funds  in  the  construotion  of  the 
part  only^  or  otherwise  than  with  the  view  and  purpose  of  omnpleting  the  whole. 

The  demmrer  in  this  case  having  been  overruled,  the  Plaintiff  now  moved  for  an 
injunelion  to  restrain  the  directors  from  making  the  proposed  railway  from  Epsom  to 
Leatfaerhead  only,  and  also  from  applying  any  of  the  funds  of  the  said  company  for 
that  purpose,  and  from  taking  or  purchasing,  on  behalf  of  the  company,  any  lancw  for 
the  purpose  of  making  such  proposed  railway ;  and  also  from  entering,  on  behalf  of 
the  said  company,  into  any  agreement  for  the  purchase  of  any  such  lands,  and  from 
taking  any  other  steps  or  proceedings  for  effecting  any  such  purchase  or  purchases, 
and  that  they  might  be  restrained  from  entering  into  or  signing,  on  behalf  of  the 
said  oompany,  any  contract  or  agreement  with  any  contractor  or  other  person  or 
persons,  tor  causing  the  proposed  railway  from  Epsom  to  Leatherhead  only,  or  the 
work  thereof,  or  any  portions  of  such  railway  or  works  to  be  oonstrooted  or  executed, 
or  relating  thereto. 

Affidavits  were  filed  on  both  sides ;  but  it  is  only  necessaiy  to  state  die  dfoet  of 
them,  as  collected  by  the  Court,  and  on  which  its  decision  proceeded.  BVom  ^em 
the  Court  concluded,  "  that,  at  the  present  time,  the  company  had  neither  the 
intention,  nor  the  means,  nor  any  px)bability  of  obtaining  the  means  of  completing 
the  whole  line,  under  the  powers  they  now  possessed.  That  they  seemed  to  have 
the  means  and  intention  to  complete  a  part  only,  and  that  they  thought  p.39]  that 
their  doii^  so  would  be  advantageous  to  the  shareholders."    (Sm  post,  p.  149.) 

The  affidavits  on  behalf  of  the  Defendants  also  stated,  Uiat  they  had  entered  into 
some  contracts  with  the  landowners  on  the  line,  and  also  with  contractors  for  the  works, 
and  they  attempted  to  connect  the  Plaintiff  with  a  rival  company. 

Mr.  Turner  and  Mr.  Cole,  in  support  of  the  motion,  relira  on  the  decision  of  the 
Court  upon  the  demurrw  (anie,  p.  126),  aiid  argued,  that  it  was  now  i^in  from  the 
affidavits,  that  the  directors  intended  only  to  complete  the  line  between  Epacnn  and 
Leatherlwad.  That  the  compuboiy  powers  expired  on  the  36th  of  June,  and  rendered 
it  impossible  to  complete  the  whole  line,  the  (xnirt  ought  to  interfere,  to  prevent  l^at 
act,  which  it  had  already  decided,  would  be  an  illegal  application  oi  the  funds  of  the 
company. 

As  to  the  alleged  collusion,  they  said  that  Coimem  v.  The  Eeustem  Counties  BaHtoay 
Company  (10  Beavan,  1)  was  expressly  in  point,  for  there  the  Plaintiff  had  been  put 
forward  by  a  rival  company. 

Mr.  Malins  and  Mr.  W.  J.  Bovill,  eonMi.  The  time  for  completing  the  railway  has 
not  yet  expired,  and  there  is  no  sufficient  proof  of  the  intention  of  abandoning  the 
whole  undertaking.  Until  the  expiration  of  the  time  limited  by  the  Act,  the  company 
are  entitled  to  all  the  rights  of  a  corporation,  and  to  the  opportunity  <k  detib««ting 
and  proceeding  by  degrees  and  in  a  manner  most  bmeficial,  in  the  oon^etion  <» 
[140]  the  undertaking.  The  Court  iH^)ceeded  on  this  principle  in  Lee  v.  Mmer  (2  Y. 
&  Col.  (Ex.)  611),  where  before  the  completion  of  the  term  given  to  a  csjial  oompany 
to  complete  the  canal,  landowners  resisted  the  purchase  of  their  property,  on  Uie 
ground  ot  a  deviation  from  the  Parliamentary  line.   Baron  Alderson  said  : — "  Ther« 
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is  another  fl;rouiid,  sIbo,  on  which  I  may  proceed.  At  all  evoDta,  it  must  be  dearly 
made  out  that  there  is  a  final  abandonment  of  the  Parliamentary  line.  The  Defen- 
dants are  required  to  obtain  the  land  within  five  years,  and  to  complete  the  works  in 
fifteen  :  there  are,  tberefore,  ten  years  during  which  they  have  a  right  to  deliberate, 
and  even  to  change  any  resolution  they  may  have  taken.  How  can  the  Court  properly 
continue  an  injunctaou  against  them  to  prevent  their  getting  possession  of  this  land( 
when,  for  aught  we  can  tell,  they  may  strictly  and  accurately  follow  the  Pu'liamentaty 
line  after  all?  The  Flaintifif  most,  therefore,  shew,  that  the  Defendants  have  not 
merely  deviated  for  the  present,  but  that  they  have  fin^y  abandoned  the  Pariiunentary 
line.   This  they  have  failed  to  da" 

The  Act  recites,  that  it  will  be  a  great  public  advantage  by  opening  a  communica- 
tion not  only  between  London  and  Portsmouth,  but  also  between  "  the  intermediate 
towns  and  districts."  Why,  then,  are  the  inhabitants  of  Epsom  and  Leatherhead  to 
be  prevented  from  having  their  share  of  the  public  advantage  to  be  derived  from  a 
communication  between  them?  If  the  company  are  bound  to  complete  the  whole, 
they  are  equally  bound  to  complete  all  and  every  of  its  parts. 

2.  The  Court,  in  exercising  its  jurisdiction  in  granti^  injnnctsona,  will  consider 
the  balance  of  inMnveni-[141J-ence ;  R^btf  v.  The  Oreat  W'extem  Railway  Company  (2 
Phillips,  44),  where  the  Lord  Chancellor  dissolved  an  injunction  granted  by  the  vice- 
Chanoellor  Wigram,  on  the  ground  cA  the  greater  facility  of  indemnifying  the  Pkuntiff 
than  the  Defendant.  Here  the  effect  of  granting  this  injunction  mil  be  to  prevent 
the  company  taking  any  step  towards  making  the  railway,  and  virtually  to  repeal 
their  Act  They  will  be  left  open  to  bills  for  specific  performance  by  the  landowners, 
while  a  performance  of  their  contracts  would  be  a  breach  of  the  injunction  :  they  will  be 
exposed  to  actions  at  law  by  their  contractors  for  monies  which  they  are  forbidden 
to  pay :  they  will  be  liable  to  a  numdamus  to  compel  them  to  proceed  in  an  under- 
taking, The  Queen  v.  The  Eastern  Counties  Railway  Compa/ny  (10  Ad.  &  E.  631),  which 
they  are  by  the  injunction  restrained  from  doing :  and  they  will  lose  their  compulsory 
powers,  a  dama^  and  injury  which  can  never  be  repaired  or  compensated.  On  the 
other  hand,  the  Plaintiff  does  not  even  allege  any  damage  to  himself,  or  suggest  that 
the  proposed  measure  will  be  anything  but  beneficial  to  every  shareholdw. 

The  company  may  also  a^Iy  to  ^irliament  for  additional  powers,  to  relieve  them 
from  any  temporary  diffioulUes. 

They  alao  cited  Saknon.  v.  RaindaU  (3  MyL  &  Cr.  439),  Ware  v.  Gramd  JvMctUm, 
JFaieneorks  Commmy  (2  Russ.  &  MyL  470),  and  fFeod  r.  North  Sk^brdtkin  Ratheay 
Company  (1  Hall  &  Twells,  611). 

Mr.  Turner,  in  reply.  Every  provision  in  this  Act  has  reference  to  the  completion 
of  the  whole  line,  and  [1421  not  of  a  mere  fraction.  The  construction  of  the  whole 
was  the  purpose  and  consideration  for  which  Parliament  granted  such  extensive 
powers,  and  that  only  is  the  undertaking  to  which  the  Plaintiff  has  subscribed.  It 
is  now  plain  that  there  is  no  intention  of  completing  that  purpose,  or  of  fulfilling  the 
condition.  The  intended  act  being  illegal,  the  Defendants  cannot  set  up  the  con- 
sequence of  that  illegality  as  an  answer  to  an  application  to  prevent  ite  oontinuanoe. 
If  ^e  Defendants  have  entered  into  iU^;al  cmtracts,  t^ey  must  take  die  conseqaenees 
of  deviating  from  the  powers  conferred  on  them. 

The  decision  in  Coknan  v.  7%e  JSastem  Coaniieg  Railway  Companff  (10  Beavan  1)  is 
distinctly  in  point,  and  it  was  followed,  in  this  Court,  by  another  of  CoZman  v.  The 
London,  Brighton  and  South  Coast  Railway  Company  (unreported),  in  which  the  directors 
of  the  railway  company  had  embarked  £20,0(K)  in  the  Continental  boats,  and  not 
only  was  an  injunction  granted,  but  an  order  was  made  for  bringing  back  the 
X20,000  BO  embarked  ;  and  that  sum  was  actually  brought  back  by  the  directors  into 
the  monies  of  the  railway  company. 

Ths  Mabteb  of  thk  Rolls  [Lord  Lanedalel.  I  shall  not  decide  this  case  until  I 
have  very  carefully  read  these  affidavits.   I  think  it  due  to  the  company  to  do  that. 

I  remain  now  of  the  same  opinion  that  I  was  when  the  demurrer  was  heard — that 
a  company  constituted  by  Act  of  Parliament,  with  powers  to  construct  a  line  of  a 
certain  length  and  leading  from  one  place  to  another,  p.43]  does  at  idie  same  time 
«nter  into  an  obligation  with  the  public,  and  with  persras  who  subeoribe  to  the 
ondertakiDg^  to  oom^te  that  line,  and  that  they  are  not  entitled  to  use  the  powers 
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given  by  the  Act  of  I^rliunent  for  the  parpose  of  conrtructiiu;  only  a  portion  of  that 
une.  The  bill  alleged  that  the  Defendiuits  were  doing  iaaX,  and  tJie  demurrer 
admitted  it ;  and  it  was  on  that  I  overruled  the  demurrer. 

We  have,  no  doubt^  quite  a  diflbrent  queetion  to  deal  vith  nov,  vhen  we  treat  the 
sabjeet  upon  evidwioe,  and  not  on  a  former  admission  by  means  of  a  demurrer.  It 
is  now  aile^;ed  upon  affidavit,  and  not  cleariy  denied,  if  denied  at  all,  that  the 
Defendants  intena  to  apply  the  funds  of  the  company  in  the  coDstruction  of  a  portion 
of  this  line  only.  It  must  be  admitted,  that  a  Court  interfering  in  transactions  of 
this  nature,  ought  to  have  satisfactory  ground  on  which  to  proce^. 

It  is  alleged  by  the  Plaintiff,  that  it  clearly  appears  in  the  result  from  the 
affidavits,  that  this  company  does  intend  to  proceed  no  further  than  Leatherhead. 
It  is  alleged,  on  the  other  side,  in  this  way :  we  have,  by  untoward  circumstances, 
been  nnable,  as  yet,  to  complete  the  line  or  any  portion  of  the  line :  in  fact,  no 
portion  of  it  is  constructed :  we  have  got  the  means  of  eonstmoting  the  Une  from 
the  junotion  at  Epeom  to  Leatherhead :  this  is  a  portion  of  the  whole  way,  and 
therefore  we  are  now  doing  that  which  we  were  empowered  to  do  by  the  Act  of 
Parliament  Being  empowered  to  make  the  whole,  we  must  have  the  power  to  make 
each  and  every  part :  the  whole  cannot  be  constructed  at  once,  it  mnet  be  constructed 
in  portions;  and  this  is  a  portion  of  the  very  line  which  we  are  under  an  obligation 
to  construct. 

ri44]  It  is  said  that  Courts  of  Equity  will  never  interfere  with  a  company  of  this 
kind,  while  it  is  acting  within  its  powers.  I  think  there  is  a  fallacy  in  this.  What 
are  its  powers  1  The  company  has  the  power  to  construct  each  and  every  part  with  a 
view  to  the  construction  of  the  whole :  true  it  is  Uuit  you  must  construct  each  part 
separately,  but  although  the  company  has  the  power  to  oonstruct  each  and  every 
part,  suooessively,  with  a  view  to  the  construction  of  the  whole,  does  it  then  follow, 
that  this  is  wi^in  the  powers  if  it  be  made  clearly  to  appear,  ^at  th^  have  no 
intention  to  complete  the  whole  1  Is  a  company  to  be  allowed  to  do  this  f  No  case 
has  gone  that  length. 

lam  not  going  to  decide  the  point  at  this  moment,  for  I  intend  very  carefully  to 
peruse  these  affidavits,  to  see  whether  they  afford  the  evidence  which  I  ought  to  have 
of  the  fact,  that  this  company  is  unable,  or  do  not  intend,  to  complete  the  whole  line. 

June  18.  The  Master  of  the  Rolls  [Lord  Langdale].  I  have  seen  no  reason  to 
alter  the  opinion  which  I  expi-essed  on  the  demurrer  which  was  filed  in  this  cause. 

A  corporation  created  by  Act  of  Parliament,  having  obtained  authority  to  oon- 
struct a  railway  from  one  place  to  another  (as,  for  example,  from  £psom  to  Portsmouth), 
and  having,  under  t^eir  powers,  obtained  subscriptions  and  raised  a  capital  under 
that  authorit^r,  are,  in  my  opinion,  bound  to  apply  the  capital  so  raised  in  or  towards 
the  construction  of  the  whole  line ;  and  are  not  entitled  to  apply  the  capital  so 
raised  in  the  construction  of  a  part  of  the  line  only,  tny  otherwise  than  as  we  oon- 
stmotion  of  such  part  is  necessary  for  and  conducive  to  ^e  construction  of  the 
whole  line,  under  the  powers  conferred  by  the  Act 

Any  other  opinion  would,  as  it  seems  to  me,  be  entirely  contrary  to  the  principle 
upon  which  such  powera  are  given ;  and  if  it  were  established,  that  companies  of  this 
sort  had  authority,  without  a  view  to  the  whole,  or  for  the  purpose  of  performing  the 
whole,  to  perform  such  part  only  as  they  please  or  are  able,  of  that  which  has  %een 
called  their  contract  or  bargain  with  the  public,  I  think  the  consequences  would  be 
very  dangerous  to  the  public  and  to  the  shareholders,  and  |ffobably  productive  of  very 
extensive  deception  and  fraud. 

I  am  well  aware  of  the  great  difficulties  which  may  occur  in  exercising  the  jurisdic- 
tion of  this  Court,  either  in  oases  where  the  practicability  or  the  intention  ot  completing 
the  whole  work  may  reasonably  be  doubted,  or  in  cases  where  there  may  be  a  reasonable 
doubt^  whether  the  injunction  of  this  Court  may  not  possibly  interfere  with  the 
enouticm  of  the  powers  oonferred  by  Act  of  Parliament^  or  destroy  a  reasonable  hope 
that  the  power  stul  existing  may  be  exercised  according  to  the  intentions  of  Parliament 
But,  nevertheless,  I  must  consider  myself  bound  to  perform  my  own  duty,  and  to 
exercise  the  jurisdiction,  if  it  does  sufficiently  appear  to  me,  that  the  powers  still 
existing  in  the  company  are  intended  and  about  to  be  exercised  contrary  to  the 
intentions  of  Parliament,  or  contrary  to  the^conditions  on  which  the  shuvholders  must 
be  deemed  to  have  subscribed  their  capital' 
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I  hare  considered  the  cases  relating  to  this  subject,  and  pardoularly  the  cases 
of  Agar  r.  RegeiU't  Conoi  [146]  Company  (cited  1  Swaust  250),  Blakemare  t.  Giamonim- 
thire  Canal  Cmn-pany  (1  Afyl.  &  K.  154),  Lu  v.  MUner  (2  M.  &  W.  824 ;  2  Y.  &  CoIL 
^xch.)  611),  Salmon  v.  Bandall  (3  MyL  &  O.  439)  and  The  Quam  v.  Easter%  Covmiiet 
EaUway  Ctm^anif  {10  Ad,  &  £11. 531).  And  if  I  were  informed  by  the  Defendants  that 
they,  having  or  expecting  to  obtain  uie  means  of  constructing  the  whole  line  from  Epsom 
to  Portsmouth,  were  now  applying  or  intending  to  apply  the  WHtal  raised  for 
constraoting  the  whole  line  in  and  for  the  construction  oi  a  part  wi|»  a  view  to  the 
whole,  viz.,  of  that  particular  part  which  extends  from  Kpsom  to  Leathoiiead  as  a 
necessary  part  of  and  conducive  to  ^e  whole,  and  for  the  purpose  of  making  and 
completing  the  whole  line,  which  may  and  is  intended  to  be  completed  under  Uie 
powers  now  vested  in  the  company — if  I  were  so  informed  in  a  proper  manner,  my 
opinion  is,  that  I  ought  not  to  interfere  with  the  company ;  but  if  the  company  now 
decline,  or  are  unable  to  state  distinctly  that  such  is  the  case,  I  think,  that  under  tiie 
present  circumstances  of  this  case,  and  on  the  application  of  the  Plaintiff,  it  is  my  duty 
to  prevent,  that  which  I  must  consider  to  be,  an  intended  misapplication  of  the 
subscribed  capital  of  the  company. 

The  Act  of  Parliament,  intituled  "  Ad  Act  for  making  a  railway  from  the  Croydon 
and  Epsom  Bailway  at  Epsom  to  the  town  of  Portsmouth,  to  be  called  '  t^e  Direct 
London  and  P<n1»mouth  Bailway,' "  received  the  Boyal  assent  on  the  26th  ot  Jane 
1846.  No  part  of  the  railway  has  yet  been  formed,  and  in  the  early  part  of  1848  the 
directors  made  an  application,  which  was  refused,  to  the  Commissioners  of  Railways 
[147]  to  extend  the  powers  of  the  Act  for  the  compulsory  purchase  of  lands  for  two 
years  beyond  the  period  for  which  such  powers  had  been  given  to  the  company. 

In  this  state  of  things,  the  company  have  lately  been  active  in  making  preparatiwis 
for  the  construction  of  that  part  of  the  whole  line  which  extends  from  Epsom  to 
Jjeatherhead.  It  is,  I  think,  truly  said  to  be  the  duty  of  the  Defendants  to  construct 
the  whole  Hue  from  Epsom  to  Portsmouth,  and  the  Plaintiff,  a  shareholder  in  the 
company,  objecting  to  the  construction  of  a  part  only  instead  of  the  whole  line — to 
the  performance  of  a  part  only,  instead  of  the  whole  of  the  conditions  on  which  he 
subscribed  for  and  became  entitled  to  his  shares — asks  the  interference  of  Uiia  Court, 
and  by  his  bill  has  distinctly  alleged,  and  in  his  affidavit  has  sworn  to  his  belief,  tiiat 
the  defendants  intend  to  stop  at  Leatherhead,  having  no  means  or  intention  of  going 
on  to  Portsmouth ;  and  he  insists,  that  it  was  no  pi^  of  the  conditions  on  whi^  be 
became  a  shareholder,  that  the  capital,  or  any  part  of  the  capital  of  which  he  is  a 
shareholder,  should  be  applied  in  the  construction  of  a  railroad  from  Epsom  to 
Leatherhead.  What  is  the  answer  "i  No  statemmt  is  made  that  the  company  has  or 
expects  to  obtain  the  means  of  constructing  the  whole  line,  or  now  intends  to  apply 
the  capital  and  funds  which  have  been  wbsoribed  for  the  whole  line,  in  or  towards  the 
completion  of  the  whole  line. 

But  Mr.  Parson  states,  very  distinody,  bow  much  has  been  done  in  the  way  ot 
preparing  for  the  construction  of  the  road  from  Epsom  to  Leatherhead,  and  also  states 
some  thmgs,  from  which,  though  it  is  not  distinctly  stated,  it  is  ^as  I  collect  from  a 
subsequent  part  of  the  affidavit)  meant  to  be  su^ested,  that  sometning  has  been  done, 
which  may  in  some  way  contribute  [148]  towards  the  construction  ot  parts  of  the 
line  between  Leatherhead  and  Portsmouth. 

Mr,  Parson  also  states,  that  in  his  opinion  it  is,  at  this  time,  quite  practicable  to 
take  and  purchase  such  lands  between  Leatherhead  and  Portsmouth  as  would  be 
necessary  for  the  purpose  of  the  undertaking,  if  the  whole  line  were  to  be  fortned. 
It  is  difficult  not  to  infer,  from  this  mode  <h  exinession,  that  Mr.  Parsm  does  not 
tiiink  that  the  whole  line  is  to  be  formed. 

Mr.  Wilkinson  states  his  opinion  to  be,  that  the  formation  of  the  whole  line  wouki 
be  a  great  public  benefit,  and  he  says,  that  neither  the  compiny  nor  the  directors  have 
ever  determined  not  to  make  the  railway  from  Epsom  to  Portsmouth,  although,  from 
the  circamstances  of  the  tames  and  finanoid  considerationfl^  it  has  not  been  possible  to 
proceed  in  or  towards  the  making  otherwise  than  as  bef«e  stated  by  Mr.  Parson  (i,e^ 
as  I  understood  it),  further  than  m  making  preparations  for  oonsteuoting  the  railway 
from  Epsom  to  Leatherhead,  and  doing  the  oUier  acts  mmttonsd  by  Mr.  Parson,  and 
to  whioi  I  have  r^erred. 
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He  then  statM,  Uiftt  the  eoMlruetkn  of  ^  railway  to  tiie  extent  and  in  tiie 
manner  in  which  it  it  now  proposed  to  be  oonstmoted  (^e.,  I  rqieat  it,  aa  I  nnd«r«tood 
it,  from  Bpmn  to  Leatheriwad  onfy),  wUl,  in  hit  opinion,  )>d  very  beneficial  to  the 
intereits  «  the  ahareholdera,  and  that  it  is  mmdi  desirsd  by  the  inhabitmtB  of 
Leadierhead  and  the  distriots  at^oinin^  and  without  suggesting  that  the  company  has 
or  is  likely  to  oreroome  the  difficulties  which  have  nude  it  impossible  to  {Hooeed, 
otherwise  than  as  before  stated,  he  says,  he  thinks  it  very  probable,  that  the  whole  of 
the  said  Direct  London  and  Portsmouth  Railway  or  some  [149]  railway  in  the  same 
line,  will  be  made  at  some  future  period. 

In  this  affidavit,  much  which  is  not  said  is,  I  conceive,  designedly  left  to  inference 
and  presumption ;  and  if  I  should  unfortunately  have  come  to  an  erroneous  conclusion 
upon  die  evidence  produced,  I  shall  very  sincerely  regret  that  the  Defendants  have 
not  thought  fit  to  express  themselvm  more  dearly ;  but,  upon  this  affidavit,  consider- 
ing not  only  what  is  said,  bat  also  what  is  omitted  to  be  said,  and  which  I  must 
p'esame  would  have  been  said,  if  it  ooold  have  been  said  truly,  I  think  myself 
obliged  to  condude,  tbat^  at  the  present  tame,  Uie  company  have  neither  the  inten- 
tion nor  ihe  means,  nor  any  probability  oi  obtaining  the  means,  ai  completing  the 
whole  line,  under  the  powers  they  now  possess.  They  seem  to  have  the  means  and 
intention  to  complete  a  part  only,  and  they  think  that  their  doing  so  would  be 
advantageous  to  the  shareholders.  Qranting  that  to  be  so,  I  am  of  opinion  that, 
without  the  authority  of  another  Act  of  Parliament,  they  have  no  right  to  apply  the 
camtal  snbseribed  for  the  whole  line  to  that  limited  purpose.  The  powers  of  this  Act 
of  Parliament  were  not  given,  nor  did  the  shareholders  subscribe  their  capital,  merely 
to  enable  the  company  to  make  profit  (though  for  the  benefit  of  the  subscribers  them- 
aelves),  nor  to  complete  a  particular  portion  of  the  work,  negleotine  the  rest,  merely 
because  diat  particnlu  portion  is  much  desired  by  the  inhabitants  oiLeatherhead  and 
its  vicinity,  not  merely  upon  the  chance  that^  by  some  meus  or  otiier,  tiie  whole  line 
aodiorisea  by  the  Act,  or  some  other  line,  will  or  may  be  made  at  some  future  time. 
But  the  terms  and  conditions  of  the  Parliamentary  work  are  otherwise  defined,  and 
the  powers  given  are  to  be  exercised  in  making  and  completing  the  whole  line  from 
Epsom  to  Portsmouth,  [160]  and  only  for  that  purpose.  And  as  the  Defendants 
now,  when  a  proper  occasion  seems  to  me  to  have  arisen,  are  unable  or  unwilling  to 
say,  that  they  are  applying  or  intend  to  apply  the  funds  or  capital  of  the  company 
now  in  their  possession,  for  or  towards  Idiat  entire  purpose,  I  am  of  opinion  that  I 
should  neglect  my  own  dnty  if  I  did  not  grant  an  injundaon  to  restrain  them,  not 
indeed  in  the  words  asked  for  in  the  notice  of  motion,  but  in  the  terms  which  appear 
to  me  proper  from  the  natnre  ot  the  case.   I  propose,  therefore,  to  order  as  follows : — 

Let  an  injunction  issue  to  restrain  Uie  Defendants  from  apj^ying  the  capital  and 
funds  of  the  Direct  Ixmdon  and  Portnnoath  Bailway  Company,  or  any  part  therec^ 
in  or  towards  the  oonstmction  of  a  railway  from  the  Croydon  and  Epsom  Itailway, 
commendnff  by  a  junction  therewith  in  the  parish  of  Epsom,  to  Leatherhead  in  the 
county  of  Surrey  only,  dr  any  otherwise  t^n  for  the  purpose  and  with  the  view  of 
making  and  completing  the  said  railway  from  the  said  Croydon  and  Epsom  Bailway  as 
aforesaid  to  the  parish  of  Portsea,  in  or  near  the  town  of  Portsmouth,  in  the  county  of 
Southampton,  pursuant  to  the  powers  now  vwted  (or  hereafter  to  be  vested)  in  them 
by  Act  of  Parliament. 

Affirmed  by  Lord  Gottenham,  8th  November  1849, 1  Hao.  ft  Oor.  481,  and  1  Hall 
&  T.  064. 


[101]  Taoo  v.  Thi  South  Dkvon  Bailwat  Cokpakt.  Jume  20,  1849. 

■On  moti<»D  for  production,  the  Defendant  asked  that  the  Plaintiff  might  be  prevented 
using  them  for  any  collateral  purposes,  alleging  that  there  were  prooeedings  at  law 
pending.   The  Cour^  however,  declined  so  to  restrict  the  order. 

This  was  a  bill  by  a  shareholder  to  have  a  question  dedded,  as  to  the  right  of  the 
directors  to  create  |wrferential  shares. 
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Mr.  Turner  and  Mr.  Stevens,  for  tiie  Plaintiff,  moved  for  tibe  asual  order  £<»: 
production  of  dooitments. 

Mr.  Boapdl  and  R  Palmer,  coiUIrd,  resisted  the  nnoonditioDal  production.  Th^ 
said  that  an  aoti(m  at  law  was  pending  r^ating  to  these  matters,  and  urged  that  the 
Plaintiff  on^t^  therefra^  to  bia  prevented  using  the  doeoments  for  any  eoUatetal 
purpose,  as  in  Ri^ardam  v.  Hadmgt  (7  Beavan,  964). 

Mr.  Tamer.    The  order  in  Richarason  v.  Healings  was  by  consent. 

The  Master  of  tbx  Bolia  [Lord  Langdale].  I  cannot  make  any  ratriction 
<d  the  sort   No  case  is  made  for  it. 


[152]   Bainbriooe  v.  Baddeley.   June  20,  Jvfy  19,  21,  1849. 

Where  liberty  is  given  to  amend  npon  the  allowance  oi  a  demurrer,  and  no  time  is 
limited,  the  ameodmente  must  be  made  within  fourteen  da^  the  16th  Order  ot 
May  1846,  att.  34,  bei^  applicable. 

After  one  only  of  several  DiBfendants  has  answered,  a  secmd  order  to  amend  eaonot  bo 
obtained  as  of  eoorsei  even  with  his  consent. 

The  demurrer  of  the  Defendants  having  been  allowed  by  the  Master  of  the  Bolls 
<9  Beavan,  538),  the  PUiintiff  appealed. 

On  the  29th  of  December  1847  the  Lord  Chancellor  ddivered  out  his  judgment, 
allowine  the  demurrer  as  to  parties,  and  giving  the  PUintiff  liberty  to  amend  as  he 
might  be  advised  (2  Phillips,  706),  but  without  limiting  any  time  for  making  the 
amendment.  The  Plaintiff  did  not  amend  under  this  order:  but,  on  tiie  29th  d 
May  1849,  he  obtained  an  order  d  eourse  to  amend,  the  only  Defendant  iriio  had 
answered  consenting  to  the  order. 

It  was  now  moved,  on  behalf  of  three  of  the  other  Defendants  who  had  not 
answered,  that  tiie  order  to  amend  miriit  be  disobargad  for  irregolari^,  and  that 
the  amended  Inll  might  be  taken  off  the  nle. 

Mr.  Prior,  in  sum>ort  of  ^e  motion.  The  Plaintiff  not  having  amffiided  witiiin 
fourteen  days,  the  first  order  to  amend  became  void:  16th  General  Order  of  May 
1846  (Otdinee  Can.  287),  and  the  70th  General  Order  of  May  1845  (Ibid,  309). 
These  General  Orders  apply  to  a  case  like  this,  where  leave  to  amend  was  given  upon 
tiie  allowance  of  a  demurrer :  Armitstead  v.  DurhfOm  (11  Beavan,  428). 

[1631  The  subsequent  order  to  amend,  obtained  as  of  course,  is  therefore  irregular. 

Mr.  Turner  and  Mr.  Webster,  amtrh.  The  delay  was  occasioned  by  the  necessity 
of  obtaining  re^H^entation  to  a  party.  This  motion  is  made  by  Defendants  who  have 
not  answered ;  and,  therefore,  as  to  them,  it  was  regular  to  obtain  an  order  of  course 
"at  any  time  before  answer:"  64th  General  Order  of  Mav  1845  (Ord  Can.  308). 
The  only  Defendant  who  had  put  in  an  answer  consented  to  this  order,  and  the 
purties  moving  oaooot  avail  tiiemselves  of  the  existenoe  of  his  answer,  in  order  to 
impeach  an  oider  of  coarse  regular  as  to  thwn.  (But  see  Dwneambe  v.  Lshm^  10 
Beavan,  273.) 

The  point  was  not  decided  in  ArmitsUad  v.  Durham, 

[The  Master  of  the  Rolls.  I  certainly  was  of  opinion,  in  Armitstead  v.  Dwham^ 
that  if,  upon  the  allowance  of  a  demurrer,  more  than  ordinary  time  to  amend  was 
required,  it  ought  to  be  asked  for.] 

Mr.  Prior,  in  reply.  After  au  answer,  only  one  order  of  course  to  amend  is 
allowed.    (See  Edge  v.  Dvke,  10  Beavan,  184;  HonUy  v.  Fawcett,  Ibid.  191.) 

The  Masteb  of  the  Boli:;s.  I  will  consider  the  application.  The  only  question 
really  is,  whether  the  ^aintiff  should  have  obtained  a  special  wder,  instead  of  an 
order  of  course. 

July  19.  The  Master  of  the  Bolls  [Lord  Langdale]  was  of  otunion  that  no 
time  having  been  limited  to  amend,  the  ease  fell  within  pMj  Uie  {vovisions  d  tiie 
16th  G^enl  Order,  art.  34,  and  70tb  Order,  and  tdie  leave  to  amend  beeame  void 
at  the  expiration  of  the  fourteen  days ;  that  the  Plaintiff  might  either  have  applied 
specially  to  extend  the  time  or  for  a  special  order  to  unend,  but  that  the  order  of 
course  was  irregular.   He  discharged  the  order. 
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JtUff  21.  The  order  was  diuharged  wilrh  coet« ;  but  fAie  Defendants  consented  that 
I  amendments  should  stand. 


[154]  FoUET  V.  Smith.  In  n  Smith.  Jvhf  i,  Augutt  3, 1849. 

ion  a  motion  to  diseharge  an  order  of  course  to  tax  or  to  give  security  for  costs,  the 
Doart  oiSiered  the  latter  only.  Held,  that  the  client  could  not,  afterwards,  by 
nere  notice,  abandon  the  orders  and  file  a  bill  for  the  same  matter.  Such 
proceeding  having  however  been  taken  by  the  client,  they  were  stayed  until  he 
lad  paid  uie  oosts  oonsequent  on  the  order  of  eoorse  and  of  the  application. 

On  the  16th  of  December  1846  Mr.  Fdey  obtained  an  order  of  oourae  for  the 
ation  of  Messrs.  Smith's  bills  of  oosts. 

Messrs.  Smith  moved  to  diaohfU'ge  the  order;  and  in  the  alternative,  that  Mr. 
ley  might  give  security  for  costs.  On  tiie  27di  of  March  1649  the  Court  held, 
!b  the  order  was  not  irregular,  but  directed  Mr.  Foley  to  give  security  tor  costs. 

costs  were  given  of  that  application  (11  Bear.  466).  The  Courts  in  delivering 
Igment,  intimated  tiiat  questions  might  arise  on  the  oonstructitm  of  the  agreement 
ween  the  parties,  and  also  upon  the  construction  and  ^hot  at  the  order,  in  the 
n  in  which  it  had  been  obtained.  (11  Beav.  461.) 

[166^  Mr.  Foley,  being  advised  that  he  could  not  obtain  all  the  relief  he  sought 
>n  petition,  gave  notice  to  Messrs.  Smith,  that  he  abandoned  the  order,  but  which 
y  refused  to  accept,  and,  on  the  22d  of  May  1849,  Foley  filed  his  bill  against 
ssrs.  Smith  for  the  same  object  as  the  petition. 

A  motion  was  now  made,  on  behi^f  oS  Messrs.  Smith,  to  take  the  bill  off  the  file, 
that  the  Plaintiff  might  pay  the  cSsts  of  the  order  to  tax,  of  the  motion  to  discharge, 
L  of  this  application. 

Mr.  Turner  and  Mr.  W.  T.  S.  Daniel,  in  support  of  the  motion.  First,  a  party 
inot  take  a  second  proceeding  for  the  same  matter,  until  he  has  paid  the  costs  Ot 
first.  (See  AUree  v.  Hordem,  5  Beav.  623 ;  and  Oldjield  v.  Cobbett,  aiUe^  p.  91.) 
Secondly,  the  order  of  March  conferred  a  benefit  on  the  Defendants,  viz.,  a  right 
■ecurity  for  costs.  It  was,  therefore,  incompetent  to  the  Plaintiff  afterwards  to 
ndon  that,  order  or  the  order  of  December  on  which  it  was  founded.  An  order 
not  be  abandoned  and  treated  as  a  nullity  by  mere  notice.  (See  Peaive  v.  Gray,  4 
ivan,  127.)  If,  in  March,  it  had  been  stated  to  the  Court  that  Foley  intended  to 
ndon  the  order  of  December,  it  would  have  materially  affected  the  question  of  the 
be  of  that  application. 

Mr.  Teed  and  Mr.  C.  Webster,  wnirii.  The  suit  cannot  be  sti^ed,  for  it  has  been 
ad  that  the  proceeding  by  petition  will  not  afford  an  adequate  remedy ;  that  was 
mated  bv  the  Court  itseu. 

[UQ]  No  oosts  were  incurred  undbr  the  order  of  December  before  it  was  abandoned, 
no  proceeding  bad  been  taken  under  it ;  and  as  to  tiie  order  of  March,  no  oosts 
« jg^ven.   This  application  is,  therefore,  nnnecessary. 

Turner,  in  reply. 

The  Master  of  the  Bolls.  When  the  motion  was  made  to  discharge  the  order 
taxation  for  irregularity,  I  was  of  opinion,  upon  the  best  consideration  I  could  nve 
subject,  that  it  was  not  irre^lar;  but  I  thought,  that  it  was  not  caloulatea  to 
tre  to  the  party  the  whole  relief  asked  by  him.  I  therefore  declined  to  discharge 
>ut  directed  that  the  Plaintiff  should  give  security  for  costs. 
I  nm  not  surprised  that  Mr.  Foley,  finding  he  could  not  get  all  the  relief  he 
xired,  should  have  become  desirous  of  abandoning  the  order  and  to  file  a  bill.  The 
Btion  is,  what  he  ouidit  to  have  done  under  such  circumstanoea.  In  the  first  place, 
•e  was  the  cnrder  of  December  1848,  whi<A  oontaaned  a  certain  undertakings  giving 
a  Ukus  gtandi.  In  the  second  place,  he  had  strenuoody  contended  for  the 
ilarity  of  that  order,  and  it  was  with  a  view  to  its  prosecution,  that  the  order 
larch  1849  was  made,  which  gave  to  the  Defendants  the  benefit  of  security  for 
s.  Had  he  then  a  right  to  take  the  matter  into  bis  own  hands  and  abandon  it 
lOUt  the  leave  of  the  Court  1   I  think  not,  and  that  he  ought  to  have  proceeded 
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in  a  more  formal  manner,  and  by  a  formal  proceeding,  get  rid  of  the  cHdera.  He 
ought  to  have  come  stating  that  be  had  discovered  that  t^e  order  would  not  afford 
him  the  relief  he  sought,  and  have  presented  the  matter  to  the  consideration  of  the 
Court.  If  that  had  Been  done,  the  case  would  have  been  considered,  and  he  would 
certcunl^  have  liad  to  1107]  pay  the  costs  oi  the  order  of  DeeemW  1848.  Ilia 
contest  in  Blarch  only  aifooted  the  regularity  oi  the  order  of  December ;  Foley  thai 
prevailed,  and  it  was  considered  regular ;  but  the  (wder  of  Mareh  prooeeds  on  fibe 
order  of  Deoembw;  and  the  instant  you  take  away  the  fouodatum,  then  the  .question 
arises,  whether  so  much  of  the  order  as  is  beneficial  to  the  other  parties,  is  to  be  lost 

Foley  gave  notice  that  he  abandoned  the  order  of  December ;  the  other  parties 
did  not  choose  to  accept  the  notice :  were  they  bouod  1  My  opinion  is,  they  were 
not  bound  to  accept  the  mere  notice  of  abandonment  of  au  order,  and  if  not,  they  were 
entitled  to  have  the  order  of  March  drawn  up,  passed,  and  entered. 

I  do  not  think  I  ought  to  order  the  bill  to  be  taken  off  the  file ;  and  the  question 
then  iSf  on  what  terms  ought  I  to  allow  it  to  remain  1  If  Messrs.  Smith  have  incurred 
any  costs  under  t^e  order  of  December  1848,  they  ought  to  be  paid  by  Foley.  He 
ought  also  to  pay  the  costs  of  this  application.  Ab  to  the  costs  of  the  oidw  of  March, 
I  mil  take  time  to  consider.  II,  when  I  gave  judgment,  it  had  been  intimated  to  me, 
that  Mr.  Foley  intended  to  abandon  the  order,  I  might  then  have  said  Uiat  he  ong^t 
to  pay  the  costs  of  that  motion.    I  will  consider  it. 

Auffust  3.  Thb  Master  of  thb  Rolls  [Lord  Langdale].  This  was  an  application 
to  take  the  Plaintiff's  bill  off  the  file,  or  uiat  he  might  pay  certain  costs ;  and  the 
question  which  remained  for  consideration  was,  what 'costs  ought  to  be  paid.  The 
costs  in  question  were : — 

[1681  1.  The  costs  of  obtaining  an  order  of  course,  to  tax  certain  billa. 

2.  The  costs  of  a  motion  to  dischat^  that  order  fcnr  irregularity. 

3.  The  costs  of  the  present  application. 

I  was  of  opinion  that  Mr.  foley  ought  not  to  be  allowed  to  prcwecute  the  suit 
witiKHit  paying  the  coats  of  the  present  a(>plioation,  and  the  costs,  if  any,  occasioned 
by  ^e  order  m  course,  before  the  ap^ioation  to  diaotuu-ge  it  for  irregularity ;  but  I 
doubted,  whetiier  he  ought  to  be  required  to  pay  the  costs  of  the  nnsuooeaaful  attempt 
to  discharge,  for  irregnluity,  an  order  which  was  held  to  be  regular.  On  consideration, 
I  think  he  ought  not ;  the  costs  of  that  motion  being  disposed  of  at  the  time  when  tJie 
order  thereon  was  made,  and  being  entirely  occasioned  by  the  application  ita^. 


[100]  Thb  AiroRNEr-GnnEBAL  v.  Chambers.  /«Zy  18, 1849. 
Order  made,  on  motion,  for  an  inspecticm  of  coal  mines. 

The  object  of  the  information  was  to  establish  the  right  of  the  Crown  to  coal  mines 
under  the  seashore,  and  which,  it  was  alleged,  had  been  worked  by  the  D^endants 
by  means  of  shafts  from  the  adjoining  lands. 

Mr.  Turner  and  Mr.  Maule  now  moved  for  liberty  for  the  Commissioners  of 
Woods  and  Forests  to  enter,  inspect,  and  examine  the  coal  mines  of  the  Defendants, 
and  to  take  all  necessary  steps  for  enabling  them  to  make  a  perfect  and  complete 
survey  and  plan  of  the  workings  of  the  mines,  so  far  as  they  might  extend  under  the 
seashore,  and  an  estimate  of  the  quantity  of  coal  raised  underneath  the  shore. 

They  cited  Kynaston  v.  The  East  India  Company  (3  Swan.  248).  Ths  East  Iwlia 
Company  v.  Kyndkm  (3  Bli.  (O.  S.)  163),  The  Earl  of  Lonsdale  v.  Ourwn  (Ibid.  168), 
JFaUcer  v.  i^T^feAer  (Ibid.  172),  and  a  caae  of  Lewis  v.  James,  before  Vice-bhancellor 
Wigram. 

Mr.  Dickinson  and  Mr.  Goldsmith,  for  the  Defendants. 

Ths  Master  of  the  Bolls  [Lord  Langdale],  sud  he  bad  made  a  similar  <nxler  in 
Maden  t.  Veemt  (reported,  on  other  points,  6  Beavan,  503,  and  7  Beavan,  489),  and 
granted  the  motim. 

[160]  OrdBB. — ^Let  the  Comnussioners  of  Woods  and  Forests  fae  at  liberty,  on 
behalf  of  l^e  informant^  at  all  seasonable  times  upon  giving  reasonable  notice,  to  entw. 
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inspect,  and  examine  by  surrejors  to  be  appointed  by  them,  the  eoal  minee  now  or 
lately  worked  by  the  Defendants  Janion,  &c.,  Sie.,  by  means  four  several  pits  or 
shafts,  &e.,  &o.,  for  the  parpose  of  asoertnining,  and  so  &r  as  mar  bo  neoessuy  to 
ascertain,  how  far  seawuds  from  the  said  ]^ts  or  shafts  the  Defen(wits  have  woned 
the  said  mines  and  every  of  them.  (Beg.  lib.  1848,  A.  fd  1948.) 


Where  authoritrp'  is  given  to  take  land  for  a  public  purpose,  and  pay  the  money  into 
Court  to  be  dealt  with  "on  petition,"  the  ordinary  jurisdiction  of  the  Court  to 
proceed  by  bill  is  not  excluded,  and  therefore  a  demurrer  will  not  hold  in  such  a 
case. 

An  allegation  that  a  party  "dnl^  made  her  last  will  and  testament "  is  suffittrnt.  It 
is  not  neoesaary  to  state  tdie  signature  and  attestatiim. 

This  case  came  befOTe  the  Goort  on  demorrer.  The  partaeular*  of  the  Fhuntiffa' 
daim  are  stated  oiUe.   {In  re  The  Lomlim  Dodt  Con^um^,  U  Bexr.  78.) 

The  present  Plaintiffs,  having  failed  in  their  petition,  filed  tho  jaesent  bill  It 
stated  the  settlement  made  on  the  marriage  of  Jonn  Betts  with  Anna  Maria  Prince, 
by  which  certain  freehold  pro{»erty  was  settled,  as  to  a  moiety,  on  John  Betts  for  life, 
with  reminder  to  Anna  Maria,  his  wife,  for  life,  with  remainder  to  their  children, 
and,  "for  want  of  such  issue,  to  the  use  and  behoof  of  the  right  heirs  of  the  said 
Anna  Maria  Prince  for  ever." 

It  then  stated  the  Act  empowering  the  London  Dock  Company  to  take  the  lands 
necessary  for  the  construction  of  the  Dock  (39  &  40  G.  3,  c.  xlvii.  (local  and  personal)) ; 
and,  in  case  of  incapacity,  it  was  [161]  directed,  that  the  purchase-mtmey  should  be 
mid  into  the  Bank  of  England,  in  the  name  and  with  the  privity  of  the  Aocountant- 
Gmeral  of  die  High  Court  of  Chancery,  to  he  placed  to  bis  aeoount  there,  "£ie  parte 
The  London  Dodt  Coa^ny"  together  witii  the  name  or  names  of  such  person  or 
persons  as  thirteen  of  the  directors  for  executing  the  said  Act  should,  by  writing, 
signed  by  them,  direct  and  appoint,  to  the  intent  that  the  same  might  be  applied 
*'  under  the  direction  and  with  the  approbation  of  the  Court,  to  be  signijUd  by  an  ordett 
made  upon  a  p^iiien,  to  be  preferred  in  a  summary  way,  by  the  person  or  persons  who 
would  have  been  entitled  to  the  rente  and  profits,"  in  the  purchase  of  other  hereditsr 
ments  to  be  conveyed  to  the  like  uses.  And  in  the  meantime  the  money  was  to  be 
invested,  and  the  dividrads  paid  to  the  persons  who  have  been  entitled  to  the  kmds. 
(See  sect.  39.) 

The  London  Dock  Company  having  taken  the  property,  a  moiety  of  the  purchase- 
money  was,  in  1802,  paid  into  C(Hirt  and  invested  in  £9059  X3  per  cents.,  and  the 
interest  was  diraoted  to  be  paid  aoeording  to  the  trusts  of  the  setUement. 

The  bill  stated  that  the  said  Anna  Maria  Betts  died  on  the  8th  of  June  1822, 
without  having  had  any  children  or  child,  and  without  leaving  any  brother  or  sister, 
or  the  issue  of  any  brother  or  sister,  her  surviving,  and  that  she  left  Sarah  Fielder, 
widow,  and  James  Vinell  Edwards,  an  infant,  since  deceased,  her  co-heirs  at  law. 

That  John  Betts  died  in  February  1841,  and  the  fund  still  remained  in  Court  to 
the  account  of  the  London  Dock  Company,  J.  Betts,  and  Koberts,  the  trustee. 

[162]  On  the  8th  of  July  1841  an  order  was  made  on  the  petition  of  the 
Defendant,  Thomas  Edwards,  whereby  it  was  referred  to  the  Master  to  enquire, 
whether  Betts  and  wife  were  living  or  dead,  and  if  dead,  when  they  respectively  died, 
and  whether  they  bad  any  and  what  child  or  children,  and  who  was  the  heir  at  law  of 
the  said  Anna  Maria  Betts,  and  who  was  the  heir  by  the  mother's  side  <rf  Junes  Prince, 
the  father  of  the  said  Anna  Maria  Betts. 

On  the  22d  of  October  1843  the  Master  made  his  report,  and  he  found  that 
Thomas  Edwards  was  the  hdr  at  law  ex  parte  maiemd  of  Jajnes  Prince ;  but  he 
certified  that  no  sufficient  evidenee  had  been  laid  before  him  to  enable  him  to 
ascertain  who  was  the  heir  at  law  of  Anna  Maria  Betts. 


[160]    Hydb  v.  Edwaiu>8.    July  19,  20,  1849. 
[S.  C.  13  Jur.  767.   See  13  Beav.  263.] 
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By  an  order,  bearing  date  the'22d  of  April  1843,  and  made  in  the  said  matter,  it 
was  ordered  that  it  should  be  referred  back  to  t^e  Master  to  otrntinae  the  enquiry 
directed  by  the  order  of  the  8th  of  July  1841,  who  was  the  heir  at  law  of  Anna  Maria 
BeUe,  and  whether  there  was  any  heir  at  law  of  Anna  Maria  Betts  other  dian  the  heir 
at  law  by  the  mother's  side,  by  James  Prince,  the  father  of  Anna  Maria  Betts. 

That  the  Phuntifis  and  certain  other  persons  had  carried  into  the  Mast^'s  office  a 
state  of  Isets  and  ohar^  whereby  they  contended  and  insisted,  that  at  the  time  of 
the  deatii  of  Anna  Mana  Betts»  Sarah  Fielder  and  James  Yinell  Edwuds^  were  ooJuiTs 
at  law  of  Anna  Maria  Betts,  as  comrceners ;  that  James  Yinell  Edwards  had  after- 
-wards  died  in  the  lifetime  of  Sarah  Fielder  intestate  and  without  issue,  leaving  Sarah 
Fielder  his  heiress  at  law,  and  that  Sarah  Fielder  had  since  died,  haviog  duly  made 
and  executed  her  last  [163]  will  and  testament,  and  therebr  devised  andbeqoeathed 
all  her  estate  and  effects  unto  the  Plaintiff,  Sarah  Hyde,  and  her  brothers  and  sisters. 

That  the  Master  had  determined  that  he  was  not  empowered  by  the  orders  of 
reference  or  either  of  them,  to  enquire  or  state  whether  or  not  Sarah  Fielder,  if  she 
were  such  heiress  as  aforesaid,  had  duly  made  and  published  her  hut  will  and  testa- 
ment, or  who  were  the  devisees  under  her  will,  and,  further,  that  he  was,  by  tht 
order,  limited  to  the  enquiry  as  to  the  heir  of  Aiina  Maria  Betts,  living  at  the  time 
of  the  nuldng  his  report^  under  tiie  last  order  of  referenoe. 

ThBt  hv  naaoa  of  certain  conflietingevidenoe  brought  forward  by  Junea  Water- 
low,  who  cuimed  to  be  entitled  in  the  Bank  annuities  oy  Tirtoe  of  some  inatmment 
executed  b^  Anna  Muia  Betts,  the  Master  had  ezimssea  faia  inalrility  to  report  who 
was  the  heir  at  law  of  Anna  Maria  Betts. 

The  bill  then  set  out  the  pedigree  of  Sarah  Fielder,  and  stated  that  Sarah  Fielder, 
in  the  year  1838,  dvUf  made  her  last  wiU  and  testament  in  writing,  in  the  words  and 
figures  following,  that  is  to  say,  "  1838.  Me,  Sarah  Fielder,  gives  to  Mrs.  Dee  and 
her  children  all  my  rights  in  this  worlde."  That  2tfrs.  Dee  was  the  mother  of  the 
Plaintiff,  Sarah  Hyde. 

That  the  Defendant,  James  Waterlow,  upon  or  shortly  after  the  death  of  Anna 
Muria  Betts,  possessed  himself  of  divers  documents,  &c.,  relating  or  referring  to  the 
real  estate  of  Anna  Maria  Betts,  and  that  he  had,  ever  ainoe  the  deatii  of  Anna  Maria 
Betts,  been  actively  engaged  as  the  agent  of  Thomas  Edwards  in  searching  for 
evidoice  respecting  the  reuvtives  of  Anna  Maria  [16^  Betts,  and  liiat  he  bad  in  his 
custody,  &C.,  divers  documents,  pedigrees,  &c.,  having  referenoe  to  Anna  Maria  Betts 
and  her  relatives  and  property,  and  from  which,  if  produced,  it  would  appear  that 
Sarah  Fielder  and  J.  V.  Edwards  were  the  oo-heirs  at  law  of  Anna  Maria  Betts,  but 
he  refused  to  produce  the  same. 

The  bill  prayed  the  transfer  of  t^e  fund  to  the  Plaintiffs  and  the  Defendants,  the 
other  children  of  Mrs.  Dee,  in  such  shares  as  the  Court  should  think  meet,  and  tha^ 
if  necessary,  an  issue  might  be  directed  to  ascertain  the  heir  at  law  of  Anna  Maria 
Betts. 

To  this  bill  two  of  tiie  Defendants  filed  a  demnrra,  on  tiie  ground, 

1.  That  the  Plaintiffs'  remedy  ought  to  be  by  petition  in  a  snmmary  way,  and  not 
by  suit ; 

2.  For  want  of  equity  generally ; 

3.  That  the  bill  did  not  shew  that  the  will  was  executed  in  the  manner  then  by 
law  required  for  the  validity  of  devisees  of  resl  estate ; 

4.  That  it  did  not  appear  that  the  will  contained  at  the  foot  or  end  thereof  any 
signature  by  Sarah  Fielder,  or  any  subscription  by  the  attesting  witnesses  (if  any)  to 
the  said  will ; 

5.  That  it  did  not  appear  that  the  heir  at  law  of  Sarah  Dee  was  a  party. 
Mr.  Lloyd  and  Mr.  Haddan,  in  support  of  the  demurrer. 

[160]  1.  Where  the  Legislature  has  placed  property  in  an  anomalous  condition, 
and  has  created  a  new  jurisdiction  and  prescribed  a  special  and  summary  mode  <rf 
proceeding  respecting  it,  that  mode  must  be  stoictly  followed.  In  Barnes  v.  Bapus 
(9  Ves.  462),  under  Lord  Eldon's  Act,  the  Lord  Chuoellor  considered  uiat  the  Court 
mi^t  dispense  with  a  rule  laid  down  by  itself,  prescribing  the  mode  (rf  aeting  upon 
petition ;  "  but  where  an  Act  of  Parliament  has  directed  the  application  to  oe  by 
petition,  the  Court  has  no  jurisdiction  except  in  the  mode  prescrioed."   If  difficulties 
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dkottld  ooour,  the  Court  may  direot  an  isao^  as  in  ^  parU  Ituuchaud  (3  Y.  &  ColL 
(Ex.)  721),  The  Court  will  not  allow  the  Plaintiff  to  {wooeed  in  this  expanriTe  mode^ 
•0  oi^niaiTe  to  the  Defendanta. 

3.  Thonffh  the  will  ii  let  out  m  hoe  mia,  it  is  not  alleged,  with  sufBoent  eertainty, 
that  the  will  was  properiy  signed  at  attested,  aa  by  stalnte  ia  reqniEed.  The  rule  of 
pleading  at  law  is,  that  whdre  a  statute  merely  «lters  tiie  oommoa  Uw*it  need  not  be 

E leaded ;  but  where  it  creates  the  power,  as  in  the  case  of  a  devise,  which  at  oommoa 
vw  was  not  valid,  the  fwmalities  required  by  the  statute  must  be  alleged  to  have 
been  complied  with  (Stephens  on  Pleading,  367, 417, 418  (2d  ed.)),  and  yon  must  take 
the  pleading  most  strongly  against  the  pleader. 

3.  The  heir  at  law  who  may  contest  the  alleged  devise  is  a  necessaiy  party. 
They  also  cited  Parry  v.  Owen  (1  Ambler,  109). 

[1661  Mr.  Turner  and  Mr.  Blderton,  in  support  of  the  bill.  The  authority  to 
proceed  oy  petition  does  not  exclude  the  ordinary  jurisdiction  of  the  Court  in  die 
usual  mode  of  proceeding,  if  the  nature  of  the  case  requires  that  mode  to  be  followed. 
Suoh  juiisdiotion  ean  tmy  be  taken  away  by  express  enaotoient.  A  party,  especially 
in  a  eomplioatod  case  of  trust  like  the  ^reaent,  and  where  tiiere  are  advene  idaims, 
has  a  ri^t  to  proceed  by  Inll,  at  tihe  penl,  no  doubt,  of  costs.  Here  it  was  decided, 
on  the  umaeet  occasion  (11  Bmv.  78),  diat  the  poceeding  by  petition  is  inadequate. 
The  Plaintiffs  were  found  unable  to  obUun  a  discovery,  the  pradnetion  of  documents 
requisite  to  enable  them  to  prove  their  case,  and  to  examine  their  adversary  on  oath. 
Of  necessity,  therefore,  they  come,  by  biU.  Under  the  Trustee  Indemnity  Act,  a 
party  may  oome  by  petition ;  but  that  does  not  exclude  a  bill,  if  that  be  necessary,  to 
determine  his  rights  in  a  more  formal  manner. 

2.  The  bill  iulexes  that  Sarah  Fielder  *'  duly  made  her  last  will  and  testament  in 
writing."  It  must  &ive  been  properly  signed  or  attested,  otherwise  it  would  not  have 
been  duly  made.  The  alle^tion  is  sufficient,  for  the  Court  will  presume  all  the 
necessary  formalities.  In  Eist  v.  Bebam  (1  Sim.  &  St.  &43),  in  a  bill  for  specific 
performance^  it  was  stated  that  the  agreement  was  in  writinj^  and  the  Court  presumed 
its  signature. 

3.  The  heir  at  law  has  no  interest^  and  therefore  is  not  a  necenary  partv. 

Mr.  Lloyd,  in  reply,  adverted  to  the  inconvenience  which  might  resuu  from  a 
different  conclusion  being  [167]  arrived  at  on  tiiis  Inll,  and  on  the  pending  proceeding 

by  petition. 

Teds  Master  of  tux  Rolls  [Lord  Langdale].  The  point  raised  has  now  been 
brought  forward  for  the  first  tirae^  not  because  it  has  not  ooeurred  before,  but  because 
it  has  never,  as  yet^  been  thought  necessary  to  bring  it  nnder  the  ocmaidenUum  of  the 
Court 

Under  as  Act  of  Parliunent  which  passed  neariy  fifty  years  ago  (the  London  Dock 
Act),  certain  property  being  sold,  the  purchase-money  was  brought  into  ^is  Court) 
"  to  the  intent  uat  we  monev  might  be  applied,  under  the  direction  and  with  the 
uiprobation  oi  tite  Court  d  Chancery,"  Ac.,  &c.  It  is  obvious,  therefore,  that  this 
(xrart  luis  a  most  important  jurisdiction  to  exercise,  before  giving  its  direction  or 
spprobation,  and  no  doubt  this  special  reference  was  n^e  to  thia  Court  as  a  Court  of 
^uity.  For  the  purpose  of  relieving  partaes  from  the  expense  of  a  suit,  the  Act  says 
tt^t  the  order  may  be  made  on  petition  in  a  summary  way ;  and  from  this  it  has 
been  argued  that  this  direction  created  a  special  jurisdiction,  by  which  the  general 
jurisdiction  of  the  Court  of  Chancery  is  ousted,  so  as  to  prevent  it  determining,  by 
mil,  any  questions  which  may  arise.  There  ought  to  be  no  misunderstanding  about  a 
matter  of  this  kind.  Where  the  summary  juriadiction  is  satisfactory,  the  Court,  on  a 
jvoper  application,  would  not  permit  a  proceeding  b^  bill,  if  it  appeared  clear  that 
the  jurisdiction  might  be  properly  exercised  upon  petition. 

If,  therefore,  after  the  deatii  of  the  tenant  for  life,  there  had  been  no  donbt  as  to 
who  was  the  heir,  and  a  bill  had  been  filed,  the  person  uselessly  occasioning  costs 
[168]  vould,  unquestionably,  have  been  ordered  to  pay  them,  and,  moreover,  by  a 
proper  application  to  the  Court,  he  would  be  prevented  proceeding  in  the  suit  I  can 
have  no  doubt  of  it ;  but  to  say  that  the  ordinary  jurisdiction  of  tne  Court  is  excluded 
by  the  Act  is  new  to  me,  and  cannot,  I  think,  be  reconciled  with  any  principle. 

In  all  snoh  cases  the  Court  will  require  to  have  ti»  facts  asofrtained  in  a  satis- 
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foetoty  manner,  in  tiu  {msenoe  of  proper  parties,  and  on  proper  evidenee ;  and 

although  power  is  given  to  deeide  in  a  summary  way,  yet  the  Court  will  take  care 
that  a  matter  is  not  decided  on  unsatisfactory  evidence  or  ar^ment,  and  for  that 
{mrpoae  it  must  not  be  deprived  of  its  ordinary  equitable  jurisdietion. 

Id  the  present  case  the  argument  has  hardly  turned  on  the  peculiar  circametanoes ; 
but  I  find  that  the  money  was  paid  into  Court  in  1802,  directions  were  then  given  to 
pav  tbe  dividends  to  the  wife  for  life,  and  for  twenty  years  they  were  paid  to  her. 
After  her  death  axi  order  was  made  to  pay  them  to  the  hasbaiul,  «m1  ne  lived  till 
1841 :  BO  that  it  is  about  forty<seven  years  ajnea  tbe  mtm^  was  paid  into  Court ; 
changes  have  taken  place  in  the  persons  intwested ;  and  from  the  dimoolly  in  obtain- 
ing evidoicc^  the  parties  entitled  could  not  be  asoertaiaed.  In  July  1641  a  refra«noe 
was  made  to  the  Master  to  ascertain  the  parties  entitled.  Proceedings  have  taken 
pLaoe  under  that  ordaT^  and  considermble  difficulty  has  arisen  from  the  claims  of 
persons  ex  parte  paismll  and  ex  parte  tiuUerndy  and  tne  KLuter  has  even  intimated  his 
opinion  that,  on  the  confiictang  evidence  before  him,  he  cannot  come  to  a  conclusion. 

In  that  state  of  thinn  this  bill  is  filed.  I  am  not  disposed  to  say  that  the 
Plaintiffs  ought  to  have  filed  it  [1691  without  more,  because  they  went  into  the 
Master's  office,  under  the  reference.    However,  finding  a  difficulty,  they  file  this  bilL 

Tbe  consequence  is,  that  having  a  substantial  existing  olum  in  the  Master's 
office,  which  may  be  prosecuted,  they,  at  the  same  time,  me  this  bill  for  the  same 
matter.  I  can  conceive  many  oases  in  which,  upon  a  proper  application,  I  shoold 
interfere ;  but  what  I  have  now  to  determme  is,  whether  wis  biU  is  demnvraUe,  in 
oonsequenoe  of  this  Court  having  no  jarisdiction.  I  cannot  lay  down  that  the  Court 
lus  no  jurisdiction ;  on  the  oontiaiy,  I  think  it  has. 

I  must  overrule  the  demurrer ;  but,  thinking  tiie  Plaintifb  are  not  altc^ther  rights 
I  shall  overrule  it  without  costs. 

Note.— On  the  6th  of  November  1849  the  Master  of  the  BolU  staged  tbe 
proceedings  in  the  suit  until  a  fortnight  after  the  Master  diould  have  made  his  repent 
under  the  reference,  fuid  which  order  was  affirmed  by  Lord  Cottenham.  See  I  Uao. 
&  a.  410,  and  1  Hall  &  Twella,  5fi2.    [12  Beav.  263.] 

[170]   Peity  ff.  FEIT7.   July  24,  1849. 

In  cases  of  very  small  sums,  standing  to  a  separate  account  in  Court,  and  where  the 
title  is  simple,  the  Court,  to  save  expense,  will  order  payment  upon  petition,  with- 
out attendance  in  Court. 

In  this  cas^  a  sum  of  £11,  18b.  6d.  three  per  oenta.,  and  £1,  Is.  cash,  stood  to 
the  separate  account  of  Jane  Hurtley  f^e  inwit.  On  her  attaining  twenty^ne,  a 
petition  was  presented  for  ^yment,  but  the  amn  being  so  small,  was  not  equal  to* 
bear  Uie  costs  of  mentioning  it  in  Court. 

Under  these  circumstances, 

Thb  Master  of  the  Eollb,  being  furnished  with  the  proper  proof  of  tbe 
Petitioner's  having  attained  twenty-one,  made  an  order  out  of  Courts  whereby,  upon 
production  of  an  authority  signed  by  Jane  Hurtley  for  payment  to  Mr.  H.,  her 
solicitor,  it  was  ordered,  ^t  the  fund  should  be  sold,  aira  that  after  payment  of 
£3,  5s.  to  Mr.  H.  in  full  for  his  costs,  the  residue  should  also  be  paid  to  bim  for  tiie 
Petitioner's  benefit,  he  undertaking  to  pay  the  same  to  bw  foruiwith.  (R^.  Uh. 
1848,  B.  fo.  1282.) 

[171]  The  Attobney-Qeneral  v.  The  Cobfobation  of  London,  ifoy  4, 1849. 

[See  S.  C.  12  Beav.  8  ;  50  E.  B.  962 ;  and  note  thereto.] 

There  is  no  sueh  mle  in  equity,  that  the  Attomey-General  is  not  entitled  to  receive 
costs. 

Costs  awarded  to  the  Attorney-General  to  be  paid  by  D^endants^  who  bad  failed  in 
«n)^)tions  to  the  Master's  report. 
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The  AtttMBej-OvBeral  took  ezoepfekma  for  insuffioieaoy  to  tha  Dtfendaata'  anawer, 
which  were  allowed  hj  the  Maafcer.  The  Defendanta  amealed,  and  tkt  Master'a 
deoiaion  wm  afterwarda  eonfinned  by  tba  Bfaater  of  the  KoUa.  (12  Beat.  &)  A 
qaeation  waa  now  niaed,  whethar  tu  Onwa  vaa  eiititl«l  to  tiie  «orts  of  the  lattw 
proMeding. 

Mr.  Bandell,  for  tfaa  Defendanta.  The  senenl  rule  iOf  tiwt  the  Crown  ia  neitiiw 
liable  to  pay,  nnr  entitled  to  rvome  eoatv.  (See  Bm  Canm,  1  Aiutr.  60 ;  The  Lord 
Athoeate  y.  Lord  DungUuy  9  CI.  &  Fin.  p.  174;  WtUtmiim  t.  Attelt,  Gow^,  p.  367, 
and  CorporaHcn  of  IauUow  t.  QremJtmM^  1  Bligh  (N.  S.),  p.  48.)  It  ii  aud  m  Fowler^a 
Exc  Pr.  (vol  2,  p.  371),  "  Where  the  suit  immediately  ooncema  the  righta  of  the 
Crown,  and  the  information  ia  acriely  exhibited  in  the  name  of  Ae  Attomey-Genen^ 
be  neither  paya  nor  reoeivea  costs."  So,  in  Hullock  on  Costs  (p.  18 ;  but  see  lb. 
p.  396),  it  is  stated  aa  fcdlows : — "  It  ia  aaid  thi^  the  Kin|[  (and  any  person  suing  to 
his  use,  if  the  Plaintiff  be  noMoited,  or  a  Terdiot  pass  agaust  him)  shall  neither  pay 
nor  receiTo  ooata ;  ftnr,  besidea  that  he  is  not  inelnded  under  the  general  words  of  the 
atatntea  relative  to  eosta,  aa  it  is  hia  prert^tire  not  to  pa^r  tbem  to  a  anbjeotr  so  it  is 
beneath  his  digni^  to  receive  them."  The  same  rule  ii  atated  in  CSutty  on  the 
Prerogative  (p^  310),  aod  in  3  Blaekatone'a  Comaientariea  (page  400,  and  see 
Beamea  on  Coata,  83  (1st  ed.)).  In  [172]  Tho  King  r.  MUm  (7  Tann  Beports,  367), 
the  general  rule  waa  aoiknowledged.  The  question  related  to  tae  rid^t  of  iA»  Grown 
to  ooata  in  jdre  faeka  to  repeu  a  patent^  and  the  Court  aaid,  "uat  that  eaae  fell 
within  the  general  rale,  that  no  ooats  were  either  paid  or  reodved  where  ^e  CrOwn 
is  the  proeecntor,  unless  in  some  particular  oasee,  such  aa  informations  in  nature  <rf 
quo  waiTonto,  by  the  special  provision  of  the  Legislature."  Coats  have  been  disallowed 
even  in  the  ceae  of  a  foreign  sovereign,  tiion^  aueoeaaful,  and  **  ^  reason  given  waa, 
the  dignity  of  the  Plaintiff;"  BtOUlt  v.  m  King  ^  Spam  (3  Ki.  (N.lo.)  p.  64, 
note). 

Secondly ;  but  if  there  be  juriadiotion  to  give  ooata,  thia  Court  will  only  do  so 
where  there  has  been  groaa  miaoonduo^  at  tame  vezatsoua  woeeeding  on  the  part  of  the 
pereon  ojqxMed  to  the  Oown.  Lord  Cottenham  obasrved,  in  the  preaent  (»ae,  when 
It  oame  before  the  Houae  of  Lorda  upon  tiie  demnrrar  (1  House  «  Lords  Caa.  471), 
"  I  do  not  mean  to  say  that  a  ease  may  not  ooour,  in  whieh  ^  AttOTney-Genenu 
would  be  liable  to  pay  ooats,  but  then  where  private  parties  have  no  ohanoe  of  getting 
ooats,  and  they  have  none  here,  the  Court  is  cautious  how  it  makea  them  pay  ooata. 
I  think  the  jud^ent  must  be  affirmed  without  oosts."  In  the  present  oaae,  there 
waa  a  fair  question  on  which  to  take  the  opinitm  of  the  Court.  In  a  oaae  relating  to 
the  administration  of  the  Duke  of  York's  estate  (unreported),  the  Crown  waa  snooeas- 
ful  upon  exceptions,  but  no  oosts  were  givm.  If  any  order  were  made  against  the 
Crown  for  payment  of  ooats,  it  could  not  be  enfMoed.   (See  9  CI.  &  Fin.  207.) 

Sir  J.  Bomilly  (Solicitor-General),  Mr.  Turner,  and  Mr.  Maule,  for  the  Attoniey- 
General.  The  rnlea  and  [ITS]  practice  at  oommon  law  are  inapptioaUe  to  Courts  of 
Equity ;  Uiev  an  fonndea  on  a  diflbrmt  princajde.  At  oommcm  law,  bdm  the 
Statute  oi  Giouoeater,  no  person  was  entitled  to  reoover  ooata  of  am%. 

The  law  being  altered  by  the  statutes  6  Ed.  1,  o.  1,  and  S3  Hen.  8,  o.  39  (but  lee 
17  Bio.  3,  c.  6,  and  15  Hen.  6,  o.  4),  a  party  must,  at  law,  bring  hinuelf  witiUa  the 
Aots ;  this  the  Grown  cannot  do,  not  being  within  them.  In  equity,  however,  the 
rule  depends  not  on  statutory  enactments,  but  on  the  inherent  ]uiudiotion  of  tb^ 
Court  to  do  full  equity  between  the  parties  (see  the  BaUijffgf  ^c,  of  Bvrford  v. 
LeiUhaU,  2  Atkins,  p.  661) ;  and  in  all  qnestions  oi  eosta,  the  Court  is  not,  like  a  Court 
of  law,  bound  by  any  ateiot  rale,  but  it  poaaesaea  and  azeroiBea  a  large  diaoietion  witii 
regard  to  them. 

There  are  aeveral  instances  where  oosts  have  been  given  to  the  Crown^  Thtt%  in 
the  case  of  The  Kimg  v.  HauM  (13  Price,  279),  where  a  motion  was  irregular  and  out 
(rf  the  ordinary  routine  of  the  proceedings,  the  Court  ordered  a  party  to  pay  the  ooata 
of  the  Crown,  that  it  mi^t  operate  aa  a  check  to  such  ai^Uoationa;  and,  referring  to 
the  sapposed  rale,  that  m  Crown  never  pays  or  receives  ooata,  dw  Court  aaid,  "The 
rule  does  not  extend  to  apeoial  a^ieations  by  motion ;  othwwiee,  if  there  were  no 
nuA  eheck,  the  partiea  would  be  oonung  every  day  to  Idie  Court  with  endless  notnma 
of  Ais  nature."  And  in  the  note  it  is  said,  "The  offioer  of  the  Court  ifeated  that  the 
B.  UL— 33 
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rule  did  not  apply  to  motioDS  which  were  irr^;iUar,  and  tended  to  the  intemptdon 
•of  the  nsual  coune  of  prooeeding.'' 

ri74]  Again,  in  a  case  of  The  Attonuy-Cknenil  r.  Levy  (anreported),  in  the 
Exonequer  in  Michaelmas  term  1840,  an  infomation  of  intrusion  was  filed  against  fche 
Defendants,  who  allowed  judgment  to  go  by  default,  and  a  fine  bad  been  imposed 
upon  them^  related  bv  the  value  of  the  premues,  of  which  they  had  retained  t^e 
possession.  The  Defenoants  obtained  an  oider  «m  to  reduce  the  sumoont  of  tile  fine^ 
and  on  motion  to  make  the  order  absolute,  the  order  iitj>  was  diadiargad  with  ooets^ 
to  be  paid  by  the  Defendant  Levy  to  the  solicitors  of  Her  Majesty's  Coniiniwq'onera 
of  Woods  and  Forests. 

In  The  Attomey-Ommil  t.  The  Earl  of  Ashbumham  (I  Sim.  &  6t  394),  the  qnestioa 
was,  whether  in  a  chari^  information  under  the  59  G.  3,  c  91,  s.  1,  the  Court  had 
jnrisdiction  to  order  the  Defendant  to  pay  the  Attorney-General  bis  costs.  Sir  John 
Leaoh,  after  referring  to  the  general  principle,  that  the  Crown  can  neithm  pay  nor 
receive  costs,  says :  "  I  find  no  snch  general  prindple  in  Courts  of  Equity.  The 
Attorney-General  constantly  receives  costs  where  he  is  made  a  Defendant  in  respect 
el  legacies  given  to  charities  (see  Moggridge  v,  ThadaoeU^  7  Yes.  88) ;  and  even  where 
he  is  made  a  Defendant  in  nspert  of  the  immediate  rkhts  of  tiie  Crown  in  eases  (rf 
intestacy :  and  where  oharity  infonnations  have  been  filed  by  the  Attoroey-General, 
costs  have  been  frequently  awarded  him  in  interiocntcvy  Biatten  iw^teDdsotly  of 
the  relator.  And  this  supposed  general  principle,  which  is  asserted  by  the  Defendants, 
is  not  maintained  by  any  decision  or  by  uiy  didum  which  appears  in  any  reported 
case.  Collecting  the  law  of  the  Court  in  this  case,  as  in  others,  from  its  practaoe,  I 
am  of  opinion  that,  although  the  Attomey-QenenJ,  suing  in  discharge  of  his  public 
duty,  could  never  be  [176]  made  to  pay  costs  in  a  Court  ot  Equity,  and  that  he  was 
therefore  obliged  to  name  a  relator  in  matters  of  oharity,  yet  it  is  not  the  rule  of  a 
Court  of  Equity  that  he  cannot  receive  costs,  and  that  the  Defenduit  must  in  this 
case  pay  his  costs." 

In  charity  oases  the  Attorney-General  always  gets  his  oosts,  and  there  is  no 
difference  between  Ukwo  eases  and  any  other,  when  ^e  Attonic|y*GeneEBl  sues  toe  the 
benefit  of  the  puUio. 

In  Tkt  amnenl  Cm^emy  v.  Th9  Iri$h  Society  (7  Beavan,  69S,  and  IS  Ca.  &  Fin. 
426),  the  Attomey-Gtoneral,  who  was  made  a  Defendant*  got  his  ooets :  and  though 
HvUett  T,  The  Kmg  of  Spam  is  put  upon  tiie  d^ity  of  m  foreim  sovereign,  yet  in 
The  Duke  of  Brmawiek  v.  The  King  of  Hafuxer  (6  ^van,  1,  and  2  £L  Lds.  Cas.  p.  27), 
the  King  of  Hanover  had  oosts  awarded  to  him.  In  this  oase^  the  D^enduits  made  a 
deposit  on  setting  down  their  exoepticms,  for  tiie  very  purpose  of  answering  tiie  ooets ; 
and  the  usual  practice  must  tJierefore  apply. 

2.  If  it  be  a  matter  oi  discretion  with  the  Court,  this  is  a  very  proper  case  to 
exercise  it  The  Defendants  have  delayed  for  five  years  putting  in  a  foU  answer  to 
tike  information ;  and,  after  failure  in  this  Court  and  in  uie  House  erf  Lords  on  the 
demurrer,  they  attempted  to  raise  the  same  ol^tion  by  answer  and  efterwazds  by 
way  oi  appeid  from  the  Master's  decision.  Failing  in  this  appeal,  they  ought  to  bear 
tiie  costs  of  their  experiment 

Mr.  Baadall,  in  reply.  The  deoiBionB  at  law  do  not  depend  on  tiie  Crown  not 
coming  within  the  statutes,  bat  on  tiie  ground  <rf  reeipnioity,  that  a  par^  ouffht  not 
flTQ  to  get  costs  if  successful,  if  he  womd  not  be  liable  to  pay  them  if  he  fiufed ;  so 
it  is  put  m  The  King  v.  Miles.  There  is  no  case  in  which  the  Attorney-Genend  has 
been  ordered  to  pay  costs,  and  it  would  be  difficult  to  find  a  mode  of  enforcing  any 
such  order.  In  the  case  of  The  King  v.  Haaell  and  The  AUcmey-Qeneral  v.  Zety,  the 
parties  were  seeking  an  indulgence.  The  Attorney-General  v.  Lord  Ashbumham  was  a 
charity  case,  which  is  one  of  exception  to  the  general  rule.  In  The  Skmnera'  Company  v. 
The  Irish  Sodeiy,  the  contest  was  between  those  parties  alone,  and  the  Attorney-General 
was  a  formal  pu*ty  not  asserting  any  right  of  the  Crown  or  of  the  public.  (See  Psribu 
T.  Bradley,  1  Hare,  234.  The  Mayor,  Ac,  of  Oloueester  v.  fTood,  3  Hare,  1 49 ;  Bumey  r. 
Maedonaidt  16  Simons,  16.)  As  to  the  deposit,  it  was  made  under  the  urgency  of  the 
41st  Order  of  1838  (Ordines  Can.  19),  as  a  seeurit^  for  oosts  if  any  should  be 
ordered;  but  it  left  the  question  of  the  right  ci  me  Attorney-General  to  oosts 
perfeetiy  open,  that  deposit  was  not  intended  and  did  not,  in  laot,  determine  any- 
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thing.  The  qneetion  raised  by  the  eneption  waa  on  the  pnToaiin  right  of  the 
Crown,  to  a  diaooTery  greater  in  extent  than  that  to  which  a  laojeot  ia  entitled :  it 
waa  distinct  from  that  raised  by  the  demumr,  and  one  which  the.  Corporation  was 
fairly  justified  in  raising. 

Mastbb  of  ths  Rolla  [Lord  lisngdsle}.  The  qaestion  now  raised  comes 
on  in  tius  form £zoepti(Hia  taken  to  the  answer  were  allowed  by  tiie  liibstw. 
Ezeeptims  were  then  taken  to  tile  Master's  repni^  which  I  disallowed  ;  bttt  no^ng 
was  ttien  said  as  to  the  costs.  We  are  not,  therefore,  considerine  the  costs  of  the 
cause,  but  the  costs  of  a  pu*ticular  prooeedins  in  which  the  City  of  London  has  failed. 

riTTI  In  the  next  place  I  must  observe,  wat  because  at  law  there  may  be  a  certain 
rigid  rule  with  respect  to  costs,  it  by  no  means  fdlows  that  it  has  beoonw  or  riioiUd 
be  a  strict  rule  in  this  Court    It  is  not  so. 

I  cannot  suppose,  that  any  one  upon  this  occasion  can  really  suppose,  that  this 

?uit  was  instituted  by  the  Attorney-General ^or  tiie  personal  benefit  of  the  Crown, 
t  is  a  public  proceeding  for  a  pubbe  purpose  and  must  be  oonsidoced  with  reference 
to  the  rules  applicable  m  such  a  case. 

The  case  first  came  on  here  upon  a  demurrer,  which  was  OTcrruled,  but  the 
question  of  costs  was  not  then  dedcled.  I  confess  there  was  a  difficultr  in  this  case, 
which  made  it  perfectly  justifiable  for  the  Corporation  of  London,  in  all  £ur  practice, 
to  bring  tiie  c|ttestion  forward  in  the  form  of  a  demnrrer,  and  if  I  had  had  to  decide 
on  the  question  of  costs,  I  have  no  doubt  in  my  own  mind,  that  I  should  not  have 
given  costs  against  the  Corporation  of  London.  The  matter  afterwards  came  before 
the  House  of  Lords,  the  decision  of  this  Court  was  affirmed,  and  a  question  having 
arisen  as  to  the  costs,  the  Lord  Chanoellor  said,  "  The  Attorney-General  does  not  pay 
costs.  I  do  not  mean  to  say  that  such  a  case  may  not  occur,  but  where  the  parties 
have  no  chance  of  getting  costs,  the  Court  is  cautious  how  it  makes  them  pay  costs." 
Their  LordshipB  gave  no  costs  in  that  case,  and  ray  persuasion  is,  that  quite 
independent  of  the  rule  as  to  the  Crown  not  paying  and  not  receiving  costs,  no  costs 
would  have  been  given.  I  do  not^  therefor^  consider  that  an  authority  for  the 
present  case. 

The  demurrer  having  been  overruled,  the  Defendants  were  called  npn  to  answer. 
They  answwed  a  large  part  of  the  bill,  but  they  stiU  ol^ected  to  answer  the 

remainder,  I  agree  tiut  the  questaon,  whether  the  DeteidantB  shoald  answer  any  part 
upon  a  demurrer,  is  not  tiie  same  as  whether  they  shall  answer  two  or  three  particular 

puts;  yet^  in  this  case,  I  think  that  the  principle  upon  which  the  demurrer  was 
determined  ia  very  applicable  to  the  principle  upon  whicn  the  exceptions  were  decided. 
However,  the  matter  proceeded  to  the  MastOT's  office,  and  the  Master  not  only 
allowed  tiie  exceptions  to  the  answer,  but  certified  that  the  costs  ought  to  be  paid  by 
the  Corporation  of  London,  Here,  then,  was  a  direct  certificate  that  they  were  to 
pay  the  costs  of  those  exceptions.  They  excepted  to  the  Master's  report,  and  made 
a  deposit,  which,  it  has  been  argued,  was  to  satisfy  the  costs  which  might  become  due 
from  the  Defendants.  There  was,  therefore,  a  certificate  that  they  were  to  pay  costs, 
and  a  deposit  towards  the  payment  of  further  costs ;  yet  there  was  no  complaint 
against  the  order  for  payment,  and  no  application  to  be  relieved  from  making  tiiat 
deposit,  but  the  matter  was  brought  forward  upon  an  aoqniesoenoe  in  the  certificate 
to  pay  costs,  and  the  liability  to  make  a  depont. 

I  admit  tiiat  c^l  this  might  go  for  nothing,  provided  there  were  that  stiict  and 
general  rule,  that  the  Attorney-General  should  not  receive  coats  because  he  does  not 
pay  them ;  but  then  no  such  strict  and  general  rule  has  been  made  out.  It  is  said  to 
be  a  general  rule  in  Courts  of  Common  Law,  and  I  do  not  know  anything  to  the 
contrary ;  but  here,  instances  are  produced  from  the  various  books,  m  which  the 
Attorney-General  has  received  costs,  such  as,  for  instance,  in  charity  suits,  which  are 
<rf  daily  occurrence,  and  the  experience  of  us  all  knows  it  to  be  so.  There  being  no 
genera^  rigid,  inflexible  rule,  tnat  the  Attor-{179}-ney-Oeneral  should,  in  no  case, 
receive  oost^  I  do  not  see  how  I  can  exempt  tiie  Corpcvaticti,  in  this  ease,  from 
paying  those  costs,  which,  according  to  the  ordinur  practice  of  the  Court,  they 
ought  to  pav.  It  might  be  a  question  of  very  considerable  importanoe  in  tlds  and 
otiier  oases  how  the  {vaotioe  nught  be  as  to  tiie  general  ooeta  of  the  suit ;  but  as  to 
the  costs  of  a  particular  application,  ooiainly  those  costs  must  be  goroiied  by  the 


Digitized  by 


1028  PAB80MS  V.  OBOOMB  VH4V.IIL 

SBii««l  rule  of  tht  Court,  unless  there  be  «Hne  rigid  rule  to  the  contrary  to  oTeiride 
that  general  rul^  and  which  there  certainly  is  not. 

I  shontd  be  very  sorry  indeed  to  have  to  say,  that  the  Corporation  of  Ltnidon  had 
been  guilty  of  improper  prooeedineB,  for  the  purpose  of  delayine  tiiia  suit^  I  do  not 
find  mytm  under  the  neoessity  ol  doiBg  that ;  but  here  they  have  adopted  a  pro- 
oeedinj^  iriuoh,  according  to  the  (urdiDary  rule  and  praotioe  of  the  Court,  mden  the 
party  adopting  it  liable  to  pa^  the  ooita;  and  I  do  not  aee  why  the  Corpontioo 
ahomd  be  ej^pt  firom  die  ordinary  rule  <rf  tiiia  Court  in  sneh  a  oaae.  This  u  in  the 
nature  of  an  appeal  from  the  Master's  decision,  and  the  Court  having  held  that  tiie 
Attorney-General  was  right,  I  see  no  reason  why  the  D^endants  should  not  pay  die 
eoets. 

The  Court  also  costs  of  this  application,  but  tiiey  were  BubaeqaenUy 

waived. 

None— Affirmed  fay  Lord  Cottenham,  Udi  of  January  18M).    2  Hall  &  Tw.  29. 


[laO]  FaAsonb  t.  Gbookb.  Jvme  12,  20,  1849. 

Where  a  fund  stuids  to  the  general  cndit  of  a  cause,  it  will  not  be  paid  out  in  ^» 
absenee  of  tiie  le|ptl  personal  representatirea.  But  if,  after  decree  and  where  the 
fund  is  clear,  the  executor  dies,  a  supplemental  IhU  ia  not  always  necessary,  for 
the  fund  may  he  distributed  on  petitiaa,  upon  die  aj^iearance  of  the  n«w  pennisl 
representatives. 

In  dtis  case  it  was  stated  that  the  bill  had  been  filed  previous  to  1817  by  thne 
Co-plaintififl,  of  whom  two  were  now  dead.  Bead  Parsons,  one  of  the  Plaintiib,  wu 
entitied  to  one-third  of  the  fund  in  Court,  subject  to  the  Ufe  interest  of  Lucy  FaIlOD^^ 
the  widow  and  sole  executrix  of  the  testator.  Bead  Fantma  had  assigned  ms  interest 
to  Dr.  Pembwton. 

Lucy  Fusons  died  in  December  1848. 

It  was  now  moved,  on  behalf  of  Dr.  Pemberton  (who  was  no  party  to  the  soit)^ 
that  the  snrnving  Plaintiff  might  file  a  bill  of  renvor  and  supj^ment  witfani  a 
limited  time,  or,  in  default^  that  he,  Dr.  Pemberton,  ni^t  be  at  liberty  to  file  any 
sneh  bill,  tor  die  purpose  erf  reviving  and  perfecting  the  suit 

Mr.  B.  W.  E.  Forster,  in  support  of  the  motion,  stated  that  the  object  of  this 
motion  was  to  perfect  the  suit,  by  bringing  a  legal  personal  representative  of  tiie 
testator  before  the  Court,  in  order  that  Dr.  Pemberton  might  apply  by  petstion  la 
payment  to  him  of  his  share  of  the  fund.  He  cited  Dkctm  v.  Wyatt  (4  Mao.  392)  and 
JTatUll  V.  luUe  (V.-C.  K  unreported). 

Mr.  Osborne,  etmiril. 

Thb  Mastbr  of  the  Bolls  fLord  Langdalel.  The  rule  is,  that  where  a  fund  is 
standing  to  the  general  credit  of  a  cause,  it  will  not  be  paid  out  in  the  absence  d 
the  leKU  personal  representatives. 

[Ul]  But  after  decree,  where  all  the  debts  have  been  paid,  where  die  fund  hss 
been  cleared,  and  nodiing  remains  to  be  done  but  to  dwnbote  if  die  Icgsl 
personal  rej^wsentatiTe  dic^  it  is  n<A  alwiqrs  neeeasaiy  to  file  a  supplemental  bill  te 
bring  a  new  personal  repTMcntatiTe  before  the  Court  The  Courl^  aenng  diat  all 
|ffior  G^inis  nave  been  satisfied,  may  disbibute  the  fund,  on  petition,  upon  the 
appearance  of  the  legal  personal  rewesentative. 

When  it  cannot  be  ascertained  who  is  entitled  to  reiuresentation,  die  Court  hsB 
even  distributed  the  fund  in  the  absence  of  any  legal  personal  rejvesentativek  but 
only  in  a  clear  case  and  with  considerable  reluctance. 

This  case  must  stand  over,  to  see  what  had  better  be  done. 

NOTS.— ^  Beard  v.  Sari  of  Pmn»,  2  Yes,  sen.  399 ;  BouttdeU  v.  Ourrtr,  6  Ymjt 
350 ;  Ifri^  v.  JftfaftsU,  18  Tesey,  293 ;  Slack  v.  Onif^Uon,  2  Molloy,  563 ;  Aldenm 
T.  Ammifor',  9  BeaTan,  617,  n.;  JSeu^Uon  r.  GadtehaU,  3  a  P.  Cooper,  89. 
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[182]  Habdkt  ».  Orkkn.  /ufy  28,  1849. 

[S.  a  18  L  J.  Ch.  480;  IS  Jar.  777.  DiAiiigaiihed,  In  n  BoOtrnd,  1873,  L.  R.  17 
£q.  119.  See  /n  n  Clarkt,  1887.  36  Ch.  D.  113 ;  In  n  Btu  [1904],  2  K.  K  777. 
See  also  ^an2«y  t.  ffawkshatB,  1850,  12  Bear.  652.] 

Articles  were  ezecnted  previous  to  a  marriage,  by  which  ^e  husband  and  wife 
aereed,  that  all  propertv,  estate  and  effeota  to  whioh  the  husband  or  wife  might 
thereafter  become  entiued,  should  be  settled  to  such  uses  as  the  wife  should 
appoint;  and  in  default,  on  trusts  for  the  husband,  wife  and  children.  At  the 
time^  neither  husband  nor  wife  had  any  property,  the  husband  was  insolvent, 
and  soon  sfter  the  marriage  took  the  benefit  of  the  Insolvent  Act  Property 
•abeeqoentlv  descended  on  mm.  Held,  as  against  his  assignee,  that  it  was  doum 
by  the  artieieB. 

A  few  hours  previous  to  the  marriage  of  James  Brooke  Irwin  and  EUiabeth 
Bevan,  articles  were  executed  between  them,  dated  the  29th  of  June  1843,  whereby 
it  was  agreed,  that  as  soon  as  conveniently  might  be,  an  indenture  of  settlement 
should  be  made  and  executed,  by  and  between  the  said  J.  B.  Irwin  and  Elizabeth 
Bevan,  and  all  other  proper  and  necessary  parties,  whereby  all  uid  singular  the  real 
snd  personal  estate,  property,  and  effects,  then  of  or  belonging  to  the  said  Elizabeth 
Bevan,  or  in  or  to  which  she  might  thereafter  become  interested  or  entitled,  by  any 
means  whatsoever,  should  be  conveyed  and  assigned  to  trustees  therein  named ;  to 
hold  on  such  trusts,  &o.,  as  Elizabeth  Bevan  should  appoint,  and  in  default  for  her 
for  lifc^  with  remainder  to  J.  B.  Irwin  for  life,  with  remainder  to  thar  children ;  and 
it  proceeded  ss  follows : — "  And  it  is  hereby  ureed,  that  the  said  intended  settlement 
aball  contain  power  to  change  trustees,  and  ror  Uieir  indemnity  and  reunbnrsement^ 
and  all  t^er  {voper,  usual,  necessary  and  adviflaUe  daum^  provisoes,  and  agree- 
ments; and  also  a  covenant  on  the  part  d  the  said  J.  B.  Irwin,  that  all  property, 
estate,  and  effects,  to  v^Uch  he,  or  the  gaid  Elizabeth  Bevam  may  hereafter  become  eniiiled, 
shall  be  settled  and  limited  to  the  same  uses,  upon  the  same  trusts,  and  for  the  same 
ends,  intents,  and  purposes,  as  aforesaid." 

James  B.  Irwin  and  Elizabeth  Bevan  alone  were  parties,  and  there  was  no 
attesting  witness. 

The-manriage  was  solemnised  ^e  same  day.  Neither  Pftrtv  had  any  proper^  at 
the  time,  and  the  husband  was  considerably  indebted,  ana  the  wife  had  nouing 
but  some  expectations. 

On  the  6th  of  November  1843  J.  B.  Irwin  took  the  benefit  of  t^e  Insolvent 
Debtors  Act,  and  it  appeared  from  his  schedule  that  his  debts  amounted  to  £413^ 
and  his  property  nil  On  the  2d  of  January  1644  die  final  order  was  made,  and  his 
estate  uid  effects,  present  and  future,  became,  under  the  5  A  6  Tiot  o.  116,  s.  7, 
vested  in  the  official  asrignee.  On  the  6tb  of  December  1840  the  brother  of  James 
B.  Irwin  died  in  India  intestate,  leaving  James  B.  Irwin  his  heir  and  one  of  his  next 
of  kin.  He  thereupon  became  entit^  to  some  real  estates  in  Westmeath  and 
Fermanagh  in  Ireland,  and  to  one-fift^  of  his  brother's  personal  estate. 

The  articles  were  not  registered  in  Ireland  until  the  15th  of  June  1846 ;  and  in 
order  to  procure  their  registration,  it  became  necessary  to  have  an  attesting  witness 
to  them.  The  parties  thereupon  drew  a  dry  pen  over  their  signatures,  in  the  presence 
<^  a  witoess  who  attested  the  execution,  and  on  that  t^ey  were  registered. 

Afterwards,  the  Westmeath  estate  was  conveyed,  hy  a  trustee,  in  whom  the  legal 
estate  was  vested,  and  the  husband,  on  the  tirosts  of  the  settiement  The  Fermansgh 
estate  was  also  conveyed  by  tiie  husbuid  and  wife,  on  the  same  tanrts,  and  both  thoae 
dmds  were  registered  prior  to  the  12th  of  Februvy  1847.  Th6  certi^te  of  the 
appointment  ot  the  assignee  was  not  registered  until  the  15th  of  February  1847,  and 
subsequent  to  the  conveyances. 

The  parties  proceeded  to  sell  some  of  the  estates ;  but  a  difficulty  having  occurred, 
in  consequence  of  the  assignee  having  given  notice  of  his  claim,  this  bill  was  filed  by 
the  tenatee  <rf  l^e  marriage  settlement,  and  the  [IM]  wife,  praying  that  tiie  articles 
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and  settlement  might  be  established,  and  that  the  assignee  might  oonrey  and  assign 
the  real  and  personal  estate. 

Mr.  Turner,  Mr.  J.  J.  Jerris,  and  Mr.  Dunne,  for  the  Plaintiffs.  Under  the 
articles,  the  wife  was  a  purchaser  for  valuable  consideration.  They  are  perfecdy 
valid  even  against  creditors,  Campion  v.  Cotton  (17  Ves.  263),  and  bind  the  after 
acquired  property.  It  is  too.late  to  contend  that  such  general  oovenants  are  invalid. 
They  have  been  repeatedly  sanctioned.  In  Prehble  v.  Boghurst  (1  Swan.  309),  it  was 
determined,  that  a  bond  given  by  a  huslMind,  on  his  marriage  to  setde  any  heredita- 
ments which,  at  any  time  during  his  life,  he  should  become  seised  of,  was  valid.  The 
case  of  Lewis  V.  Madceks  (8  Ves.  150,  17  Yes.  48)  goes  still  further.  There,  a  bond 
was  given  by  a  husband  on  his  marria^  conditions  to  convey  all  personal  estate  oi 
which  he  should,  during  the  joint  lives  of  himself  and  wife,  be  poeseased.  The 
extravagant  extent  erf  settling  everything  was  strenuously  argued,  but  Lord  Etdon 
upheld  the  covenant.  He  said  (8  Ves.  157),  "  It  is  very  strong  for  a  Court  of  Equity 
to  say,  that  because  it  is  difficult  to  execute  the  covenant  in  particular  cases,  that  may 
occur,  therefore  it  shall  not  be  executed.  The  same  objection  was  there  taken :  is  it 
to  attach  upon  eveiy  chair  and  table,  &c.  ?  That  difficulty  occurred  equally  in 
BandaU  v.  frillis  (5  Ves.  262) ;  but  it  was  got  over  thus :  that  if  the  Court  finds  a 
solid  subject  of  personal  property,  they  would  attach  it^  rather  than  render  the 
covenant  perfectly  nugatory;  though  they  did  not  know  what  to  do  with  the 
argument  shewing  the  absurdity  of  it." 

It  will  be  said,  that  the  articles  are  fraudulent  and  were  intended  to  defeat  the 
husband's  creditors;  but  [1861  the  wife  was  no  party  to  or  cognisant  of  any  fraud, 
beudes  the  fact  of  insolvew^  does  not  prevent  a  man  dealing  with  hu  {woperty  for 
valuable  oonsideration.  The  wif^  who  Kad  expectancies,  is  a  purchaser  for  valuable 
oonsideration  without  notice. 

Besides,  there  is  no  bill  to  impeach  the  articles :  they  stand  valid,  and  cannot  be 
set  aside  in  a  suit  like  this  to  enforce  them. 

The  articles  and  the  deeds  were  registered  before  the  certificate  of  the  appoint- 
ment of  the  assignee,  and,  therefore,  according  to  the  decision  in  Battersby  v.  Bothfoii 
(2  Jones  &  L,  431),  they  have  priority. 

Mr.  Lewin,  for  the  husband,  took  no  part  in  the  discussion. 

Mr.  Flather,  for  a  disclaiming  trustee. 

Mr.  Hoare,  for  the  administratrix  of  Eyles  Valentine  Irwin,  the  brother. 

Mr.  Bonp^  and  Mr.  Rogers,  for  Green,  the  assignee  of  James  B.  Irwin.  First 
This  is  a  oovenuit  of  such  a  nature,  that  it  cannot  be  looked  upon  as  a  bonA  fiie  teana- 
aotion.  The  husband  was  in  a  state  of  hopeless  insolvMioy  at  the  time,  and  the  object 
of  the  settlement  was  clearly  to  withdraw  all  future  propwty  from  tiie  paramount 
claims  of  his  creditors.  It  was  not  a  conve^rance  of  present  property,  for  he  had 
none ;  but  a  mere  fraudulent  contrivance,  resting  in  contract,  to  relieve  any  property 
he  might  ever  possess  from  the  legal  obli^tion  of  ^ying  his  debts,  and  to  keep  it 
nominally  under  the  [186]  control  of  his  wife.  This  is  a  fraud  upon  the  law;  ana  a 
party  claiming  under  it  must  come  in  pari  passu  with  the  other  creditors. 

Secondly.  This  is  not  a  valid  covenant  capable  of  being  enforced  in  equity.  There 
is  no  case  in  which  a  covenant  so  unlimited  and  extravagant  has  been  supported.  In 
Bandall  v.  FTiUis  (5  Ves.  262),  Leims  v.  Madocks  (8  Ves.  150),  Oarthshore  v.  Chalk 
(10  Ves.  1),  EardUy  v.  Owm  (10  Beavan,  572),  PrtbbU  v.  Boghvmt  (1  Swan.  309),  Logim 
T.  fFtenkoU  (7  Bligh,  1^,  the  covenantor  still  retained  some  pnqwty  real  or  personal 
It  is  invalid  at  law,  being  contrary  to  public  poli^  to  allow  a  man  nob  only  to  denude 
himself  of  all  his  present  ^ropertjr,  but  to  deprive  himself  of  the  right  of  aoquiring 
any  hereafter.  It  incapacitates  him  from  any  useful  exertion  during  his  life,  and 
from  following  any  trade  or  business ;  for  immediately  he  had  acquired  an  income  or 
purchased  a  stock  for  carrying  on  bis  business,  it  would  that  moment,  in  equity, 
belong  to  the  trustees,  and  that,  even  after  the  death  of  his  wife,  for  the  oovenuit  is 
not  during  the  joint  lives,  but  is  unlimited.  If  this  covenant  be  valid,  the  effect 
would  be  to  make  him  a  pauper  for  life — to  place  him  in  a  position  for  which  Uie 
term  '*  slavery  "  is  not  strong  enough ;  for  during  the  whole  period  of  his  existence^ 
he  reserved  to  himself  neither  food  nor  raiment ;  his  very  appiurel  belonged  to  his 
trustee,  and  nothing  had  he  of  his  own  but  his  own  naked  person.   Such  an  unreason- 
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aUe  ooven&nt  as  this  oannot  be  sapported  at  law.  It  is  like  a  oontnut  id  restraint  of 
trade  or  injorious  to  tiie  public  weaL  Bat  vheUior  it  oonld  or  not  be  supported  at 
law,  it  is  a  settled  rule  of  this  Court  to  use  a  liberal  discretion  in  granting  a  specific 
perfomuinoe ;  in  oases  of  unreasonaUe  oratraots,  it  declines  to  interfere,  and  leaves 
the  [187]  pi^es  to  their  remedy  at  law,  Anon.  (2  Ch.  Ca.  17),  where  the  marriage 
agreement  "  was  extreme,  that  the  daughter  and  her  husband  would  have  more  thw 
the  father  ^debted)  and  the  mother,  and  two  other  daughtm  nupreferred  would 
have  left  The  Lord  Chancellor  did  not  decree  t^e  aOTeement^  bat  if  the  Plaintift 
oould  reooTser  at  law  he  would  leave  them  to  that  Temray." 

Thirdly.  Aooording  to  the  true  emutamotion  of  this  instmmeo^  the  property  iu 
qneatioB  is  not  ioolndM :  at  all  events,  to  a  Ihnited  octent  only.  The  realagreeinent 
was  to  settle  the  wife's  estate  only,  and  t^  intention  of  the  subsequent  eoTenant  was 
to  bind  the  husband  to  settle  the  future  acquired  "  property,  estate,  and  effects  "  to 
which  the  wife  or  the  husband,  in  her  rights  might  become  entitled.  Again,  the 
word  "  entitled,"  not  *'  seised  "  is  api^ioable  to  personal  estate  only.  Lastfy,  James 
B.  Irwin's  property  *'  present  or  future "  in  Great  Britain  and  Ireland  vested  in  his 
assignee,  and  being  subject  to  his  debts,  6  &  6  Vict.  c.  116,  s.  7,  8,  9,  Barton  v. 
TaitersaU  (1  R  &  M.  237),  be  became  entitled  to  subject  to  the  obligation  of  paying 
them.  The  articles  created  no  specific  lien  on  the  pr^rty,  and  the  wife  must  come 
in  with  the  other  creditors :  FrmouU  v.  Dedire  (I  P.  W,  428). 

They  arnied  also  that  the  registration  of  the  articles  was  informal,  in  consequenoe 
of  the  seooiKl  execution  of  them  alter  maniageu 

Mr.  Tumor,  in  reply.  Such  covenants  must  reoaive  a  reasonable  construction,  as 
in  Leant  v.  Madodci,  where  *'  all  personal  estate  "  was  held  not  to  include  inotmie,  but 
merely  caintaL 

[188]  The  Irish  Begirtration  Acti  6  Anne,  o.  2,  a.  4,  was  referred  to  in  the 

argument. 

Thx  Master  of  the  Bolls  [Lord  Langdale].  In  this  case  we  are  not  upon  a 
loU  to  set  aside  the  a^oement  for  traud,  or  to  rectify  it^  as  founded  on  some  mistake. 
No  bill  has  been  filed  to  set  it  aside,  or  to  rectify  it.  I  must  therefiHre  take  tbe 
settlement  as  it  is. 

The  relief  asked  is  resisted,  on  the  ground  that  the  covenant  is  so  extravagant 
uid  so  contra^  to  the  policy  of  the  mw,^  that,  eae  neeett^atet  it  must  be  treated  as 
fraudulentt  and  the  wife,  who  haa  raurried  on  the  faith  <rf  this  agreement  is  to  be 
deprived  of  the  benefit  of  it.  There  is  neither  evidence  nor  allegation  that  she  haa 
participated  in  any  fraud  whatever.  If  the  question  here  were  upon  the  reasonaUet 
ness  or  uDreasonableness  of  such  a  settlement  as  this,  a  great  deal  might  be  said  by 
way  of  warning  and  useful  advice  to  perstms  about  to  enter  into  such  contracts. 
This  has  not  now  to  be  considered,  because,  in  the  alwenoe  oi  all  fraud,  the  wife 
before  she  married  had  a  right  to  insist  on  these  terms.  I  at  first  understood  that 
the  lady  had  property  of  ner  own ;  but  it  is  now  stated  that  she  had  none ;  so  that 
neither  of  them  had  any  property  at  the  time.  Thus  circumstanced,  they  entered 
into  an  agreement,  that  whatever  either  of  them  acquired  should  be  settled.  There 
is  nothing  very  unreasonable  in  that ;  but  then  the  terms  of  the  settlement  are,  that 
all  that  either  of  them  should  become  entitled  to  should  be  subject  to  the  power  of 
appointment  <d  the  wife,  independent  of  her  husband.  She  did  not  think  fit  to 
marry  except  on  diese  terms,  and  the  husband,  I  presume,  having  oonfidenoe  in 
person  he  was  about  to  marry,  acceded  to  them. 

[188]  However  impmdent  it  may  be  to  enter  into  such  an  a^preement,  I  cannot, 
after  all  the  cases  that  have  occurred  on  this  subject,  consider  this  as  an  agreement 
that  ought  not  to  be  executed.  I  oannot  find  any  such  proof  of  fraud,  or  that  it  ii 
so  contrary  to  the  policy  of  the  law  as  to  render  it  necessary  for  me  to  say,  that  the 
parties  who  have  married  on  the  faith  of  it  are  not  to  hare  the  benefit  it.  It 
cannot  be  held  that  a  person  merely  because  he  is  insolvent  cannot  enter  into  a 
binding  contract ;  it  is  every  day's  practice,  however  contrary  it  may  in  some  cases 
be  to  fair  dealing. 

Next,  it  ia  said  that  the  husband  took  the  property  subject  to  all  his  obligations, 
and  tJiat  the  trustee  also  takes  the  estate  subject  to  tiiem.  I  can  find  no  precedent 
for  that ;  it  would,  perhaps,  be  more  honest  if  it  were  held  tiiat  he  was  only  entitled 


Digitized  by 


1082 


to  the  property  after  payment  of  his  debta.  Bat  that  is  Dot  the  law.  A  man  maj 
be  eatitted  to  property^  which  by  a  proper  prooeeding  may  be  made  liable  to  aimrer 
bis  existit^  obliffataonB,  but  he  may  prevent  it  by  dispoaiiig  of  that  propwty. 

It  has  been  alao  argued^  that  the  last  ooTeiuuit  had  reference  to  toe  wife^pruueriy 
only :  but  the  w<»ds  ezpresaly  lAdude  all  pnqtwtr  to  which  he  or  she  mint  uers- 
after  become  entitled.  It  is  poasiUe  that  it  mignt  have  been  so  meant  ;ont  I  can 
only  deal  wilh  the  words  as  tney  are  found  on  the  instrument,  and  I  must  give  effect 
to  them.  If  that  be  so,  has  anything  been  done  to  alter  this;  and  vest  the  property 
in  the  assignee  1  I  think  that  if  it  is  vested  in  the  assignee,  it  is  still  boona  by  tu 
obligations  which  the  husband  had  previously  created. 

[190]  Lastly,  it  is  said,  that  there  was  no  attestation  at  the  time  of  its  execution. 
That  was  unnecessary,  except  for  the  purpose  of  registry  in  Ireland,  and  the  officers  in 
Ireland  have  admitted  it  to  registty  on  the  tracing  of  the  name,  wad  nothing  has  been 
done  to  declare  it  invalid.   If  it  were  invalid,  wb&t  would  become  of  the  other  deede  t 

Is  ther^  then,  any  ground  for  d^eating  the  rwhts  of  the  wife  under  the  terms  of 
tiiese  articles  f  I  tiiink  not  I  must  make  a  dewuratioo  of  the  Plunti£b'  rights  and 
decree  a  oonveyance.   The  Defendants  must  have  their  oosta. 


[190]  Minn  v.  Stant.  July  19, 1849. 

[For  snbaequent  prooeedings,  see  16  Beav.  49.] 

The  trustees  of  a  dissenting  ohwel  mortgaged  it  under  their  powers,  and  the  deed 
contained  a  power  of  sale.  The  mortgagee  conveyed  it  to  A.  B.,  and  in  a  suit  bj 
the  trustees,  insisting  that  A.  B.  was  mortgagee  and  not  a  punAuwar  finm  the 
mortgagee.  Held,  that  some  of  the  snbsoribers  were  necessary  parties. 

In  1839  a  piece  of  land  was  conveyed  to  tnutaes  far  a  diasenting  eongr^stMBi. 
The  tirusts  dedared  were,  am(Hi||Bt  others,  when  required  by  the  major  part  of  the 
other  subscribers  for  the  time  bein^  members  ctf  the  congregation,  to  martffLga  tiie 
property,  and  upon  a  like  requisition  to  selL 

The  property  was,  in  1630,  mortgaged  for  £900,  and  the  mortgsge  deed  eontained 
a  power  of  sale.  The  mortgage  was  afterwards  taansfened  to  Hawley,  who  subee- 
qumtiy  conveyed  to  Stant,  and  he  immediately  sold  the  property  to  a  railwaj 
eompany  for  £1100. 

This  bill  was  filed  by  five  of  the  trustees  against  Stant  and  the  remaining  trustee^ 
insistang  that  Stant  ought,  under  the  oiroumstances  alleged,  to  be  oon-[191]-sidered 
a  mortgagee  of  the  property,  and  as  such  liable  to  aooount  for  the  difference  Detween 
the  amount  due  on  the  mortgage,  and  the  XI 100  for  which  the  [mpnty  had  bora 
sold.  The  bill  prayed  a  declaration,  that  Stant  oug^t  to  be  considered  as  an  assignee 
of  the  mortgage^  and  not  a  purchaser  of  the  premiaea  under  the  power  of  sale,  and 
for  aecounta ;  and  that  the  buanoe  might  be  secured  tor  the  beo^t  of  the  tnuteee  of 
the  (^pel  as  part  of  the  trust  estate  thereof. 

The  Defendant  Stant  insisted  that  he  was  a  purchaser  and  not  mortgagee ;  and 
he,  by  bis  answer,  submitted  that  the  then  subscribers,  members  of  the  congregation, 
were  necessary  parties.  He  stated  he  had  been  informed,  and  believed,  that  they 
amounted  to  twenty  only. 

The  cause  waa  sent  down,  upon  the  objection,  for  want  of  parties. 

Mr.  Giffiu^,  for  Stant  The  subsoribera  are  necessary  parties,  in  order  that  a 
complete  and  final  determination  of  the  rights  of  the  persons  interested  may  be  made. 
If  they  be  not  made  parties,  uid  t^e  Defendants  should  succeed  in  this  suit^  the 
absent  parties  will  not  be  bound  by  the  decree,  and  any  of  them        still  take 

Sroeeedings  against  the  IMendants  tor  tbe  same  purpose.   Ha  cited  ^dianUim  v. 
tatlkun  <7  Beavftn,  323),  Sobert$  v.  TmutaU  (4  Haxe,  257),  JTosIfly  v.  AUkM  (1  Pha 
790),  Harram  v.  Stewardatm  (2  Hare,  630). 

Mr.  Turner  and  Mr.  James  Campbell^  for  the  Plaintiffs.  It  is  not  neceesary  to 
make  the  ceritiu  $t»  trust  parties  to  a  suit,  involving  a  contest  between  trustees  ^SSl 
and  third  parties.   (Franee  v.  Fnuuo,  3  Yes.  76.   Bridgd  v.  ffomei,  1  Colly.  72.) 
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This  is  a  case  between  mortoagor  and  moi*faB;agee ;  the  trustees  alone,  who  are  tiie 
mcHTtgagors,  might  have  fileda  oill  against  the  mortga^  idone  to  redeem,  and  ther« 
is  no  reason  for  framing  this  bill  on  a  different  prinoiple.   They  cited  H^aUwoHh  v. 

Mr.  Gi£Bud,  in  reply.  In  a  suit  to  redewi,  all  persons  interested  musb  be  puties. 
(See  OOomn  t.  FaSJoim,  1  Russ.  &  M.  741.) 

Ths  Master  of  ths  Bolls  [Lord  Langdale].  I  do  not  think  I  have  heard  any 
answer  to  the  argument,  that  if  the  Defendant  succeeds,  he  will  still  be  left  open  to 
anotiier  hill  at  suit  of  the  subscribers. 

My  opinon  is,  diat  there  ought  to  be  ui  amendment,  by  making  scnne  of  them 
parties. 


[192]  Harribom  v.  Gbiuwood.  July  30,  Avffutt  3,  1849. 

[S.  C.  18  L.  J.  Cfa.  480 ;  13  Jur.  864.   See  Locke  v.  Lamb,  1867,  L.  B.  4  £q.  379 ; 
Ftxe  V.  F<a,  1875,  L.  R.  19  Eq.  290.] 

Construction  of  a  bequest  in  the  form  of  a  direction  to  "  pay,  apply,  and  divide " 
amongst  children  "  when  and  as   they  should  severally  attain  tweuty-six. 

A  testator  directed  his  trustees  to  pay  and  apply  the  interest  of  his  residuary  estate 
to  his  daughter  for  life,  for  the  support  of  herself  and  issue ;  and,  after  her  decease, 
to  "  pay,  apply,  and  divide  the  priucnnl "  amongst  all  her  children,  '*  when  and. 
as"  they  should  attain  twenty-six.  There  was  a  iru^  for  mainteuance  during 
minority,  and  a  power  of  advancement  not  so  restricted.  Held,  that  the  children 
took  immediate  vested  interests,  and  that  the  gift  was  not  too  remote. 

In  this  case  tkt  testator  John  Nnnn  Grimwood  directed  his  residuary  estate  to  be 
converted  into  money  and  invested  at  interest,  upon  trust  that  the  trustees  should, 
as  the  interest  became  due,  pay  and  [196]  apply  one-third  part  of  it  to  fais  daughter 
for  life,  "  for  the  support  of  herself  and  what  issue  she  might  have,"  and  after  her 
decease,  "  upon  trust  to  pay,  apply,  and  divide  one-third  part  of  the  said  principal  trust 
monies  unto  and  among  all  and  every  "  her  children  "  whm  and  as  they  should  severally 
and  re^etiwly  attain  the  age  of  iwenty-ax  years ;  "  with  benefit  of  survivorship,  if  any 
should  die  under  twenty-six  years  of  age  without  issue. 

And  if,  at  the  time  of  his  daughter  deoease,  any  of  her  children  should  be  under 
twenty-one  years  of  age,  upon  trust  to  place  snd  put  out  the  principal  share  or  shares 
of  such  child  or  children,  so  under  aee,  upon  Goremment  ot  real  securities,  and 
during  the  minority  of  sntui  child  or  children,  pay,  apj^y,  and  dintose  of  the  interest 
and  proceeds,  or  a  competent  part  thereof,  in,  for,  and  towards  the  maintenance  uid 
education  of  such  child  or  children. 

And  the  testator  empowered  his  trustees  and  executors,  if  they  thought  proper 
and  that  it  would  be  for  the  benefit  of  any  of  the  children,  to  apply  such  part  of  the 
share  of  such  child  or  children,  as  they  should  think  necessary,  in  putting  out 
apprentice  or  otherwise  in  advancing  such  child  or  children  in  the  world. 

And  in  case  his  daughter  should  die  without  leaving  any  child,  or  leaving  only 
children  who  should  die  under  the  age  of  twenty-six  years  without  issue,  he  directed 
that  the  principal  trust  monies  so  given  to  her  so  dying  and  to  her  issue,  and  all 
accumulations  of  interest  thereof  should  go  over,  as  in  the  will  mentioned. 

The  suit  was  instituted  for  the  administration  of  the  estate,  and,  the  tenant  for 
life  being  dead,  the  question  0.94]  now  raised  was,  whether  the  gift  in  the  form  of  a 
direction  to  pay  when  the  children  attained  twenty-sii^  was  or  was  not  void  for 
remoteness. 

Mr.  Matins  and  Mr.  Toller,  for  the  children.  The  children  took  vested  interests 
at  the  death  of  the  testator  or  at  their  births,  and,  consequently,  the  limitation  is 
not  too  remote.  The  gift  does  not  rest  simply  ou  the  direction  to  pay  and  divide 
between  the  children  as  they  attain  twenty-six,  but  there  are  superadded  many 
cireumstances  which  indicate  the  intention  of  giving  a  vested  interest : — 1.  The  gift 
is  of  a  residue,  and  the  Court  always  strongfy  inuines  to  eonstrue  a  bequest  m  a 

R  m.— 33* 
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retidae  as  veBted,(l)  in  order  to  prevent  an  inteitaey.  L«ak*  t.  Jiobkum  (2  Mer. 
p.  386).  2.  The  children  take  an  immediate  interest,  even  in  the  lifetime  of  their 
parent,  for  the  daughter  is  to  take  for  life  "  for  the  support  of  herself  and  ismu." 
They,  thwefore,  are  entitled  to  be  maintained  during  their  mother's  life.(2)  3.  There 
is  a  provision  for  the  maintenanoe  and  education  of  the  children  daring  their 
minori^,  which  circumstance  has  Bl^&yB  been  relied  on  in  favoor  of  vesting :  Dadet 
V.  [106]  FiAer  (B  Beavan,  201).  4.  The  vill  empowera  the  trustees  to  api^y  the 
ehwe  <n  a  diild  in  putting  apprentice,  or  otherviBe  in  advancing  him,  and  uiis  is 
not  limited  to  his  minority.  0.  The  gift  over  is  in  ease  of  tihe  ofaudren  dying  under 
twenty-six  without  issue:  tiieref(»«  uie  issue  were  intended  to  take  timnij^  the 
parent,  and  for  that  purpose  it  is  necessary  to  hold  that  they  took  rested  interests. 
This  was  the  ground  of  the  decision  of  Sir  John  Leach  in  Bland  y.  fFiUiams  (3  MyL 
&  K.  411),  where  there  was  a  direction  for  maintenance  till  twenty-four,  and  then  to 
pay  the  capital  unto  all  the  children  when  and  as  they  attained  twenty-four,  with  a 
gift  over  on  death  under  twenty-four  without  issue,  and  it  was  held  that  this  gift 
was  vested.  Lastly.  In  the  clauses  of  maintenance  and  advancement^  the  share  of 
the  child  is  spoken  of  not  as  "the  presumptive  shares,"  but  the  trustees  are  to 
place  out  "the  principal  share  of  such  child,"  and  they  are  to  apply  "mebt  part 
of  the  share  of  such  child,"  treating  it^  therefore^  as  rert6d.(S)  The  age  of  twra^- 
six  is  the  period     pvment,  and  not  of  vesting. 

Mr.  Roupell  ana  Mr.  Selwyn  and  Mr.  TeM  and  Mr.  Cardwell,  for  narties  in  tbo 
same  interest,  referred  to  Pfapps  v.  Acken  (5  Simons,  44,  3  CL  &  Fin.  702,  and 
9  CI.  &  Fin.  583),  where  a  gift  to  trustees  to  convey  when  and  so  soon  as  A.  dioold 
attain  twenty-one,  with  a  gift  over  on  his  dying  under  twenty-one  without  issue, 
was  held  vested.  Thev  distinguished  Uiis  from  BvU  v.  Priithard  (1  Kuss.  21^  and 
6  Hare,  067),  where  the  gift  was  to  "  chiklmi  who  shoold  live  to  attain  twenty- 
three." 

[196]  Mr.  Turner  and  Mr.  J.  T.  Humphry,  coiUrb^  The  gift  to  the  children  is 
too  remote  and  void,  for  some  of  the  class  may  not  become  entitled  until  more  than 
twenty-one  years  after  the  death  of  the  tenant  for  life.  The  bequest  is  not  vested, 
beoause  the  ^ft  consists  simply  in  the  direction  "  to  pay  and  dime  "  loAen  and  at  the 
children  attain  twenty-six,  and  the  attaining  twenty-six  is  a  necessary  part  of  the 
description;  Leaktv.  MoldiUm  (2  Mer.  364).  In  .S<ajrm v. foMOofc a 6 Simons, 371  )k 
a  testator  devised  his  real  estates  to  trustees,  in  trust  to  apply  tne  rents  for  the 
maintenance  and  support  of  his  wife  and  his  present  and  future  grandchildren,  during 
the  life  of  his  wife,  and  on  her  death,  to  convey  the  estates  to  all  his  present  and 
future  grandchildren,  as  they  respectively  attained  the  age  of  twenty-five  years,  to 
hold  to  them,  their  heirs  and  assigns,  as  tenanfas  in  common ;  it  was  h^  that  the 
trust  to  convey  was  void  for  remoteness.  In  Boughtm  v.  James  (1  Collyer,  26),  and 
Boughton  v.  BoagUon  (1  H.  Lds.  Ca.  406),  trustees  were  to  hold  real  and  personal 
estate,  upon  trust  "  when  and  so  soon  as  "  the  sons  of  his  nephews  attained  twenty- 
five,  to  allot  between  them  and  convey ;  the  gift  was  held  to  be  too  remote.  2.  This 
construction  is  not  altered  by  the  trust  for  the  tenant  for  life  for  the  suppcHrt 
of  herself  and  issue.   Such  was  the  case  iTi\Blagrove  v.  Hameodt  {Bnd.)\  and 

(1)  "Every  intendment  is  to  be  made  against  holdinga  man  to  die  intestate,  wlio 
sits  down  to  dispose  of  the  residue  of  his  property."  Booth  v.  Booths  4  Yes.  p.  407 ; 
and  see  MUsom  v.  Awdryt  5  Yes.  p.  466  ;  Bolger  v.  MadceU,  lb.  p.  613. 

(2)  Batnley  v.  Gilbert,  Jacob,  364 ;  Hammond  v.  Neame,  1  Swan.  36 ;  Foley  v.  Parrf, 
2  MyL  &  K.  13B ;  Broad  v.  Bevan,  1  Kuss.  611,  n. ;  Cooper  v.  Thornton,  3  Bro.  C.  C. 
96,  186 ;  Collier  v.  Collier,  3  Yes.  33 ;  Andrews  v.  Fari^igton,  2  Cox,  223 ;  Curtis  v. 
BippoR,  6  Madd.  434  ;  Robinson  v.  TickeU,  8  Yes.  142 ;  ConoUy  v.  Butcher,  8  Beav.  347 ; 
Costabadie  v.  Costabadie,  6  Hare,  410  ;  Cafe  v.  Bent,  3  Hare,  245  ;  Leach  v.  Leach,  13 
Sim.  304  ;  Botoden  v.  Laing,  14  Sim.  113;  CrockeU  v,  Crockett,  1  Hare,  451,  2  PhiL 
6S3;  Baikes  v.  JFard,  1  Hare,  445 ;  Woods  v.  floods,  1  Myl.  &  C.  401  ;  JFethereU  r. 
fFilson,  I  Keen,  80 ;  Camden  v.  Benson,  4  Law  J.  (N.  S.)  Ch.  266. 

^3)  "The  testator  considers  it  as  ^ven.  He  ispeaks  of  it  as  their  shares  of  the 
resiaue.  The  day  of  their  marriaes  is  the  time  at  which  they  ue  to  be  pat  into 
acbul  possession  of  their  shares."  Booth  v.  £co^  4  Yes.  p.  407. 
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yvt  a  ramilar  gift  to  grandchildren,  as  they  attained  twoaty-five,  was  held  void. 
3.  Neither  is  it  rarira  by  the  direotaoQ  as  to  maintenanee  and  advancement. 
I^othing  less  than  an  absolute  gift  of  the  whole  intermediate  income  is  sufficient; 
Hanson  v.  Graham  (6  Ves.  239),  tFataon  v.  Sayes  <S  Myl.  &  Cr.  125);  and  in  Batsford 
V.  KMeU  (3  Vee.  363)  that  was  held  [19f]  insufficienL  There  vas  a  power  of 
maintenance  in  BnU  v.  Pritehard  (1  Bnss.  214,  6  Hare,  £67),  where  Vio»Ooancellor 
Wigram  oheervea,  "Uien  does  the  ohtose  as  to  maintenance,  ednea^on,  and  bringine 
up  alter  the  case  ?  I  think  not.  That  soch  provisions  are,  in  many  cases,  material 
upon  questions  of  vesting  cannot  be  disputed ;  but  there  is  nothing  unreasonable  or 
improbable  in  giving  the  benefit  of  maiatenance,  education,  and  bringing  up,  to  the 
devisee  of  a  contingent  interest.  The  question  is,  whether  I  can  allow  that  clause  to 
have  any  effect  upon  the  description  of  the  devisee,  which  description,  without  that 
provision,  includes,  as  a  part  of  it,  the  age  of  twenty-three  years.  I  think  not.  The 
devise  is  not  to  the  children,  at,  or  when,  or  if,  but^  in  effect,  to  such  only  as  attain 
the  a^e  of  twenty-three  years ;  and  the  mierim  gift  has  no  legitimate  bearing  on  the 
question." 

So,  in  Fawdry  r.  Oeddes  (1  Buss.  &  M.  203),  where  a  gift  upon  attaining  twenty- 
two  was  held  void,  ^ere  was  a  positive  direction  to  apply  the  interest  in  the 
mainteoanoe  and  for  the  beneflt  of  the  children:  and  in  Blagnm  v.  Haneock  (16 
Simons,  371)  there  was  a  trust  for  the  support  and  maiutenanoe  of  the  children. 

The  form  of  the  gift  in  Daaa  v.  Fiaher  (5  Beavan,  201)  was  not  a  direction  to  pay 
sad  divide,  but  a  trust  for  the  children,  and  to  be  divided  at  twenty-five. 

There  is  nothing  to  qualify  the  first  contingent  gift,  which  therefore  remaius 
invalid,  and  void  for  remoteness. 

Mr.  Naylor,  for  other  parties,  argued  against  the  validity  of  the  gift. 

[1981  Mr.  Toller,  in  reply.  In  Blagrove  v.  Hancock,  the  expression  was  **  may  be 
Applied '  towards  education :  hwe  the  words  are  imperative — "  shall  apply." 

Ths  Master  of  thi  Bollb.  I  will  not  dispose  of  this  case  without  first  looking 
At  the  authorities. 

August  3.  The  Master  of  the  Bolu  [Lord  Langdale].  The  question  is, 
-whether,  under  this  particular  will,  the  gift  to  the  children  of  the  testator's  daughter 
is  void  for  remoteness,  or  whether  the  diildren  took  vested  interests,  subject  to  be 
•divested  on  an  event  which  made  the  limitation  over  void  for  remoteness. 

When  a  gift  is  made  to  such  of  a  class  or  description  of  persons  who  shall  attain 
-a  certain  age,  those  who  do  not  attain  the  prescribed  age  are  excluded  from  the 
•character  of  legatees,  by  the  description  expressly  employed  by  the  testator  himself 
in  that  part  of  his  will. 

A  direction  to  pay  implies  a  gift,  and  a  direction  to  pay  only  to  such  persons  as 
■shall  attain  a  certain  age  (unless  controlled  by  other  words  cfearly  and  decidedly 
preventing  that  effect)  will  prevent  the  implied  gift  frcon  vesting  in  any  object  of  it 
who  does  not  attain  that  age.  But  a  direction  to  pay  an  indefinite  class  of  persons, 
when  and  as  they  attain  the  age,  is  ambiguous.  It  cuaes  not  necessarily,  or  at  least 
■ao  sbmigly  as  the  description  of  tiie  class  before  mentitmed,  tend  to  prevent  the 
vesting  in  interesb  The  ^t  itaelf  and  tiie  time  of  [layment  are  not  necessarily 
identical :  though  the  gift  itself  is  found  in  the  direction  to  pay,  the  words  may 
onean  only  to  postpone  the  payment,  without  postponing  the  vesting  of  the  gift. 

[199]  And  though,  when  the  gift  is  found  or  implied  only  on  the  direction  to  pay, 
And  is  not  otherwise  affected  or  explained  by  the  context  of  the  will,  the  Court  may 
reasonably  construe  the  direction  to  be  only  for  the  persons  to  whom  the  payment 
is  directed  to  be  made,  and  who  are  to  receive  at  the  time  indicated,  yet,  as  the 
meaning  is  ambiguous,  and  as  the  nature  of  the  gift  is  only  known  by  implication, 
we  must  look  at  other  parts  of  the  will,  with  a  view  to  discover  whether  they  afford 
Miy  further  indication  or  explanation  of  the  implied  gift. 

This  ease,  like  all  others  of  tiie  same  class,  appears  to  me,  partly  from  the  nature 
.of  the  subject  and  partly  from  the  state  of  the  authoritiM,  to  oe  very  doubtful ;  but 
-observing  the  right  given  to  the  children  to  be  maintained  out  of  the  interest  or 
income  given  to  their  mother,  and  arising  or  accruing  on  the  share  eventually  given 
to  them— observing  the  direction,  in  the  case  of  minorities,  to  place  out  that  uiare, 
jiod  apply  the  interest  or  a  competent  part  of  the  interest  arising  from  it  (though  it 
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IB  not  necessBrUy  all  the  intereet  which  is  directed  to  be  applied,  and  th&t  onlj 
during  minority)— and  noticing  also  the  power  given  to  the  tnutees  to  advance  them 
in  the  world — I  tiiink  that  I  ou^^t  to  conclude,  that  a  vested  interest  was  given  to 
the  children  of  the  daughter. 

[200]  Ranxlaoh  v.  Banblagh.  Noc,  7, 12,  1849. 

[S.  C.  19  L.  J.  Ch.  39.   See  DowUng  v.  Dowlkig,  186S,  L.  B.  1  Eq.  447.] 

Pecuniarv  legacies  were  severally  given  to  A.,  B.,  C.  and  D.  "dnring  their  natural 
lives  ] '  and  in  case  of  the  demise  of  any  of  them  "  without  legitimate  issue,"  his 
proportion  was  to  be  divided  amon^t  the  survivors.  A.  died,  leaving  children. 
Held,  that  they  did  not  take  by  implication,  but  that  on  A.'8  deatJi,  his  lega^  fell 
into  the  residue. 

The  testator,  Lord  Ranelagh,  by  his  will,  dated  the  20th  of  August  1811,  gave 
his  residua^  personal  estate,  in  trust  for  the  benefit  of  the  Plaintiff,  Lord  Bandagfa, 
for  life,  an^  uter  his  decease,  for  tiie  benefit  of  his  first  and  other  sons,  with  entaiD 
limitations  over. 

By  his  first  codicil  he  expressed  himself  as  follows : — "  My  daughter,  Mary  Ann 
Jones,  having  a  fortune  of  £10,000,  which  I  hold  in  trust  for  her,  &c.,  I  give  her  for 
the  present  only  £200  to  buy  mourning.  I  give  to  my  two  daughters,  Sarah 
Antonia  Jones  and  Louisa  Jones,  durine  their  natural  lives,  £4000  each.  I  give  to 
my  two  sons,  Thomas  Cowley  Jones  and  Thomas  Edward  Jones,  £2000  sterling  each, 
during  their  natural  Lives.  Legal  interest  at  £5  per  cent,  to  be  paid  to  all  of  tbe% 
iu  equal  quarteriy  payments,  commencing  from  the  day  of  my  deoease,  till  my  son 
the  Honourable  Thcmias  Jones,  or  my  heir  in  entail,  attains  ms  or  her  twenty-fir^ 
^ear  of  age.  To  prevent  any  mistaiu  or  misconception  of  my  cUrections,  I  repeat  my 
intentions  respecting  the  above  legacies  in  figures : — 

To  Mary  Ann  Jones  £200  to  be  paid  forthwith. 


Sarah  Antonia  Jones  .  .  £4000) 

Louisa  Jones  .  4000 
Thomas  Cowley  Jones  2000 
Thomas  Edward  Jones  2000 


£5  per  cent,  interest,  to 
M  paid  quarterly  till 
my  heir  is  twenty-one 
years  of  age. 


[201]  "  In  case  of  the  demise  of  any  of  the  above  parties  without  legitimate  iasM, 
their,  his,  or  her  proportions  to  be  divided  equally  amongst  the  survivors." 

By  another  codioA,  he  stated  that  the  above  legaoies  were  to  be  paid  out  of  monies 
he  had  in  the  public  ^nds. 

At  the  hearing,  it  was  held,  that  dying  "  without  legitimate  issue  "  meant,  not  an 
indefinite  failure  of  issue,  but  a  ^iure  of  issue  living  at  the  death  of  the  le^tee  {f 
Myl.  &  K.  441) ;  and  it  was  ordered,  that  the  several  legacies  should  be  earned  orer 
to  the  separate  account  of  the  several  legatees,  and  the  dividends  were  to  be  pud  to 
the  legatees  for  life  or  until  further  order ;  and  upon  the  deaths  of  any  or  either  of 
the  legatees,  liberty  was  given  to  any  person  interested  to  apply. 

Upon  the  death  of  Sarah  Antonia  Jones  in  1840,  without  having  been  married,  it 
was  held,  that  the  survivors  took  her  share  absolutely.  (4  Beavan,  419.) 

In  March  1849  Thomas  Cowley  Jones  died,  leaving  three  children,  and  his  legsej 
was  now  claimed,  1,  by  his  children,  2,  by  Lord  Baneugh,  and  3,  by  the  exeeatriz  a 
Thomas  Cowley  Jones. 

Mr.  Boapell  and  Mr.  Biggs,  for  the  children  of  Thomas  Cowley  Jones,  aigoed 
that  the  children  took  by  implication,  for  the  legacy  was  only  given  over  to  Ui» 
survivors  in  the  event  of  there  not  being  issue  m  toe  legatee  living  at  his  death. 
That  this  necessarily  implied  that  the  testator  did  not  intend  the  legacy  to  go  over, 
if  there  were  children  of  the  legatee  to  take.  [202]  They  cited  Ex  parte  Rogers 
Mad.  449),  Eaman  v.  Dickenson  (1  Bro.  C.  C.  91),  LeUtieuUieur  v.  Traeg  (3  Atkyna^ 
793),  1  Jarman  on  Wills,  490;  and  they  commented  on  Andree  v.  ^ora  (1  Ross- 
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260),  and  Oreene  v.  Ward  (1  Russ.  262)  where  the  issue  intended  were  the  children  of 
a  particular  woman.  They  observed  that  the  testator  himself  throated  the  legacies  as 
belonging  to  the  legatees,  for  he  calls  Uiem.  "  their,  hu  or  her  proporti(»M ; "  and  that 
this  oonstruotion  was  strengUiened  by  tile  fact  that  tile  l^^acy  was  separated  from 
the  other  parts  of  the  estate,  and  was  ^yaUe  out  of  a  particular  part  <rf  the  testator's 
fHDperty,  viz.,  *'  out  of  monies  he  had  in  the  pnUic  fanda." 

Mr.  Gifiard,  for  the  executrix  of  Thomas  Cowley  Jones,  contended,  that  the  legatee 
took  absolutely,  subject  to  the  contingency  of  hu  dying  without  lawful  issue,  and 
that  therefore  his  representative  was  now  entitled.  He  cited  2  Roper  on  Legacies, 
241,  Orowder  v.  Chwa  (2  Yes.  jun.  449),  and  fFainevmght  v.  fFai»ewright  (3  Yea.  568). 

Mr.  Turner  and  Mr.  Calvert,  for  Lord  Ranelagh.  The  le^y  is  undisposed  of, 
and  falls  into  the  residue.  The  gift  to  Thomas  Cowley  Jones  is  expressly  limited  for 
life,  and  there  is  no  gift  to  his  issue,  or  any  expressed  intention  that  they  were  to 
take ;  such  a  bequest  cannot  be  supplied  by  implication,  for  that  would  be  to  make  a 
wiU  im  the  testator.  The  case  is  like  Co<a>er  v.  PUdier  (4  Hare,  485),  where  a  legaey 
was  given  to  A.,  and  in  case  he  should  die  in  the  testator's  lifetime  witiiout  issue, 
then  ov«r.  A.  died  in  the  testator^s  lifetime,  leaving  a  <diild,  and  it  was  held,  that 
such  child  was  not  entitied  to  the  legacy. 

F2031  G^r^  v.  Heeidm  (9  East,  306)  was  also  cited. 

Mr.  Cox,  for  the  legal  personal  representative  of  the  testator. 

Mr.  Roupell,  in  reply.  In  Cocper  v.  Pitcher  the  gift  was  absolute  in  the  first 
instance  and  not  for  life,  as  in  this  case,  and  the  question  was  one  of  substitution. 

Thb  Master  of  the  Bolls.  I  will  take  an  opportunity  of  reading  over  the 
oases  cited. 

Nov.  12.  The  Master  of  the  Roli>i  [Lord  Langdale].  The  late  Lord  Ranelagh, 
by  his  will  dated  the  20th  August  1614,  gave  his  residuary  personal  estate  on  trust 
for  the  benefit  of  the  Plaintiff,  Lord  Ranelagh,  for  life,  and,  after  bis  decease,  for  the 
benefit  of  his  first  and  other  sons,  with  certain  limitations  over. 

By  his  first  codicil,  he  gave  to  his  daughters,  Sarah  Antonia  Jones  and  Louisa 
Jones,  during  their  lives,  ^000,  and  to  his  sons,  Thomas  Cowley  Jones  and  Thomas 
Edward  Jones,  £2000  sterling  each,  during  tiieir  natural  lives;  and  after  giving 
directions  respecting  the  payment  of  interest,  and  enumerating  the  legacies,  he 
expresses  himself  thus : — "  In  case  of  the  decease  of  any  of  the  above  parties  without 
issue,  their,  his  or  her  proportions  to  be  divided  equally  amongst  the  survivors ; "  and 
by  another  codicil  he  stated,  that  tile  above  l^aoies  were  to  w  paid  out  of  monies  he 
had  in  tiie  public  funds. 

[204]  On  the  hearing  of  the  cause  it  was  determined  (2  MyL  &  K.  441),  that  the 
woitls  in  the  first  codicil,  "  decease  without  issue,"  ought  to  be  construed  as  relating  to 
issue  living  at  the  death  of  the  legatees  respectively ;  and  the  legacies  were  ordered 
to  be  ouried  to  the  separate  account  of  each  legatee,  with  directions  to  pay  the 
dividends  to  each  leeatee  for  life^  and  liberty  was  given  to  any  person  interested  to 
apdh^  upon  tiie  death  of  his  legatee. 

The  decree  was  affirmed  upon  a  rehearing  before  the  Lord  Chancellor.  (2  MyL 
&  K.  447.) 

On  the  death  of  Sarah  Antonia  Jones,  one  of  the  legatees,  without  having  been 
married,  the  legacy  standing  to  her  account  was  claimed,  1,  by  her  legal  personal 
representative,  2,  by  the  surviving  legatee,  and  3,  by  Lord  Ranelagh,  who  oontended, 
that  the  gift  to  the  survivors  was  for  life  only,  and  not  an  absolute  gift.  It  was  held, 
that  the  survivors  of  the  l^tees  took  this  leoaoy  abeolutely. 

Another  of  the  legatees,  Thomas  Cowley  Jones,  is  now  dead,  and  he  has  l^t  three 
children  him  surviving. 

On  this  occasion,  two  petitions  are  presented ;  one  by  the  children  of  the  legatee, 
who  claim  the  fund  by  virtue  of  a  gilt,  which,  they  say,  is  to  be  implied  from  the 
terms  in  which  the  gift  over  to  the  survivors  is  caressed — "on  decease  without 
issue.'*  The  other  petition  is  by  Lord  Ranelagh,  as  residuary  legatee,  who,  in  the 
absence,  as  he  alleges,  of  any  gift  over  to  the  survivors  of  the  legatees,  claims  to  be 
entitled  to  this  legacy  as  part  of  the  testator's  residuary  estate. 

[205]  The  question  therefore  is,  whether,  as  against  the  residuary  legatee,  a  gift 
to  tue  wldren  of  the  particular  legatee  ior  life  ii^  in  the  absence  ot  any  expnaaed 
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gift,  to  be  implied  from  the  circumstance  of  the  gift  over  being  made  dependent 
upon  the  legatee  for  life  dving  without  issue  living  at  his  death. 

If  the  legacy  had  not  been  expressly  limited  to  the  legatee  for  life,  I  apprehend, 
that  in  the  event  which  has  taken  place  of  the  gift  over  not  taking  effect,  the  legatee 
would  have  taken  the  legacy  absolutely ;  the  gift  to  him  would  not  have  oeen 
defeated,  and  a  gift  to  the  children  would  not  have  been  implied. 

In  this  case  tiie  legatee,  by  the  express  words  of  the  codicil,  takes  do  intareat 
beyond  his  life ;  and  if  there  be  no  furuier  gift  of  the  legaey,  the  residuary  l^atee, 
who  takes  subject  to  all  that  is  not  otherwise  well  ^ven,  must  be  held  entitled. 

The  issue  of  the  legatee  is  named  in  the  codicil  only  in  the  description  of  oon- 
tingency  on  which  the  legacy  is  given  over  (2  Bos.  &  P.  828) ;  and  I  am  unable  to 
find  anything  which  assists  m  (^llecting  an  intention  to  give  to  the  children.  I  can 
collect  no  particular  intention  to  give  this  legacy  to  the  residuary  legatee,  and  I 
cannot  answer  the  question  proposed  by  Sir  Thomas  Plumer,  in  Ex  parte  Rogers 
^2  Mad.  449),  why  the  children  were  named  on  the  occasion  of  the  gift  over.  But 
in  that  case  there  seems  to  hare  been  found  some  further  reason,  which  does  not  here 
exist,  for  inferring  an  implied  gift;  and  on  the  whole,  my  opinion  is,  that  the  legacy 
falls  into  the  residue.  I  think  it  extremely  probable  that  the  testator  did  mean  a 
benefit  to  the  children ;  but  a  voluit  non  [906]  diasit.  I  think  that  t^ere  is  not 
sufficient  to  raise  the  implioation,  and  that  the  legaey  falls  into  the  resklue. 

Let  the  costs  of  all  parties  be  paid  out  of  the  fund. 


[SX)6]  Lafribuvdatk  v.  Teissixb.  Nm.  6, 7, 12, 1849. 

[S.  C.  19  L.  J.  Ch.  16 ;  18  Jnr.  1040.] 

The  interest  on  funds  was  given  to  husband  and  wife  during  their  lives,  or  the  life  of 
the  survivor.  In  the  suit,  the  fund  had  been  carried  over  to  the  account  of  "  the 
husband  and  wife  t^eir  stock  aocount,"  and  the  dividends  were  to  be  paid  to  them 
and  to  the  aurvivor.  Held,  ^at  the  dividends  unreoeived  during  their  joint  Uvea 
belonged  to  the  survivor. 

The  testator  bequeathed  to  Beook  Baines  Horlock  and  Charlotte  his  wife  a  sum 
of  £10,000  £S  per  cent,  consolidated  or  Reduced  annuities,  at  the  option  of  his 
executor,  to  be  put  in  their  joint  names  and  tiiat  of  his  executor ;  they  the  said 
Brook  ^ues  Hurlook  and  Charlotte  his  wife  to  enjoy  the  interest  thereof  during 
their  joint  lives,  or  the  life  of  the  survivor  of  them ;  and,  after  their  decease,  if  any 
children,  to  be  equally  divided  amongst  them,  him  or  her,  if  only  one ;  and  if  they 
should  both  die  without  issue  of  their  marriage,  the  £10,000  was  given  over. 

By  the  decree,  made  the  4th  day  of  July  1811,  it  was  ordered  that  the  Defendant 
Stephen  Teissier  should  transfer  into  Court,  to  an  account  to  be  entitled  "Brook 
Baines  Hurlock  and  Charlotte  his  wife,  their  stock  account,"  the  sum  of  £10,000  £3 
per  cent,  oonsolidated  Bank  annuities.  And  it  was  ordered  that  the  dividends  to 
accrue  tiiereon,  when  so  transferred,  should  be,  as  and  when  the  same  should,  from 
time  to  time,  accrue  and  become  due,  paid  to  Brook  Baines  Hurlock  and  Charlotte 
his  wife  during  their  joint  lives,  and  to  the  surrivor  of  them  during  his  or  her  life^ 
or  until  the  further  order  of  the  Court.  And,  after  their  decease,  it  was  ordered  that 
any  person  or  persons  [207]  interested  therein  or  entitled  thereto  should  be  at  lib^y 
to  apply. 

Brook  Baines  Hurlock  died  in  March  1849,  leaving  Charlotte  Hurlock,  his  widow, 
and  also  a  daughter. 

At  the  time  of  his  death  four  half-yearly  dividends,  amounting  to  £582,  IDs., 
were  unrecelved ;  and  the  Acoountant-General  declined  to  pay  tile  same  to  any  psrson 
without  the  order  of  the  Court. 

The  widow  now  presented  a  petition  for  payment  of  these  arrears  of  income. 

Mr.  Lewin,  in  support  of  the  petition.  The  widow  is  entitied  to  the  fund  by 
survivorship. 

1.  By  the  terms  of  the  ^ft,  by  which  the  testator  has  given  the  inoome  to  the 
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two  for  tiieir  joint  lives,  or  the  life  of  the  BarriTors,  m  joint>t«nancy  and  not  a  tenaney 
hy  entireties  ie  created,  and  the  inotHoe  not  having  been  received,  snnivei  to  ^e 
widow  as  joint-tenant. 

2.  The  terms  of  the  decree  are  such  as  to  determine  that  the  husband  and  wife 
were  ^oint-tenanta ;  for  the  income  is  to  be  paid  to  the  husband  and  wife  "during 
their  joint  lives  and  to  the  survivor  of  them." 

3.  So  far  as  the  property  consists  of  the  life  interest  of  the  wife  not  reduced  into 
possession,  the  cases  of  ff^iUanson  v.  CharUsworth  and  Maraaek  t.  Xjufer  (10  Beavan, 
324)  decide  that  the  wife  is  entitled  hy  survivorship. 

He  also  cited  Forbet  v.  Phipps  (1  £den,  502). 

1^08]  Mr.  Miller,  eotUr&f  for  the  representatives  of  the  husband.  1.  The  gift  to 
tiie  nusband  and  wife  is  not  and  cannot  be  in  joint-tenancy ;  tiiey  are  tenants  by 
entireties,  and  t^ere  is  no  ri^t  of  survivorship. 

In  Aki^»o%  V.  Akhacn  (11  Beavan,  485),  where  there  was  a  g^ft  to  a  husband  and 
wife  as  tenants  by  entireties,  all  the  Court  could  do  was  to  direct  the  dividends  to  be 
paid  to  the  husband  during  the  joint  lives  of  the  husband  and  wife,  and  preserve  the 
T^hts  of  the  wife  to  the  eorjnu. 

2.  The  husband  does  not  claim  a  chose  in  action  in  right  of  his  wife,  but  he  claims 
in  his  own  right,  and,  therefore,  the  cases  are  inapplicable.  Maintaining  his  wife  and 
family  a  hue^uid  is  entitled  to  the  income  of  his  wife's  estate  j  and  even  if  it  were  a 
separate  estate,  no  account  would  be  decreed  against  him  beyond  a  year ;  DaBiac  v. 
Dttibiac  (16  Tes.  116),  Beresford  v.  Armagh  (13  ^mons,  643;  and  see  Cattm  v.  Bideoatt 
1  Mac  &  G.  599,  and  2  Hall  &  Twells,  33). 

He  also  cited  Oglander  r.  Boston  (\  Vernon,  396). 

Mr.  Lewin,  in  reply,  was  stopped  by 

The  Master  of  the  Bolls  [Lord  Langdale],  who  said  tha^  if  the  fund  waa 
standing  to  the  account  stated  in  the  petition,  he  thought  tiie  Petitions  was  entitled. 

Nov.  12.  Mr.  Lewin  stated  that  the  aUxk  stood  to  the  account  of  "K  B.  H.  and 
C.  his  wife  their  stock  account." 

The  Master  or  the  Bolls.  Then  I  think  the  unreceived  dividends  go  to  the 
survivor. 


[209]   In  n  Jkrvoise.   Ntn.  17,  1649. 

[Followed,  /n  re  ByUm,  1890.  45  Ch.  D.  458.]  ' 

ObservationB  on  the  effect  of  carrying  over  funds  to  s^iarate  accounts  in  the 
Accountant-Oeneral's  books,  and  to  the  importance  of  affixing  approiffiate  headings 

thereto. 

When  a  fund  is  carried  over  to  a  particular  separate  account,  it  is  released  from  the 
general  questions  in  the  cause,  and  becomes  marked  as  being  subject  only  to  the 
questions  arising  upon  the  particular  matter  referred  to  in  the  beading  of  the 
account. 

Li  this  and  many  other  cases,  the  Court  has  had  occasion  to  call  the  attention  of 
the  practitioners  to  the  importance  of  carrying  over  funds  to  separate  aooounts  in  the 
Accountant^neral's  book^  and  affixing  a^profHiate  headings  thereto.  It  is  important 
that  the  view  of  tibe  Court,  on  these  oooasions,  should  be  genendly  known. 

The  Master  or  the  Bolls  [Lord  Langdale]  has  expressed  himself  to  the 
following  effect : — 

There  are  few  points  of  practice  so  neglected,  and  respecting  which  so  little  is  to 
be  found  in  the  books,  as  that  relating  to  the  heading  of  accounts  in  the  Accountant- 
General's  books.  (See  Laprimaudaye  v.  Teisgier,  12  Beav.  2Q6.)  It  is,  however,  a 
matter  of  great  importance,  and  one  which,  when  properly  attended  to,  saves  a  oon- 
siderable  expense  to  the  suitors,  and  diminishes  the  labour  of  the  Court  in  investigatuig 
tiie  title  upon  any  subsequent  applications  to  deal  with  the  fund. 

When  a  fund  is  carried  over  to  a  particolar  separate  account,  it  is  released  from 
the  gflneral  questiona  in  the  oause,  and  becomes  marked  as  being  eubjeot  only  to  the 
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quefltaons  ariaing  apon  the  partioalar  matter  referred  to  in  the  heading  ci  the  aeoonnt. 
The  consequence  is,  that  in  all  subsequent  dealings  with  it,  it  beccnnes  onneoeiBaiy 
to  serve  any  of  the  parties  to  the  cause  except  those  interested  in  the  partiealu' 
fund ;  and  uie  Coartt  from  tha  heading  of  the  aoeoont,  sees  piO]  at  onee  tne  extent 
to  which  it  has  been  severed  frcmi  the  otiiw  questions  in  uia  oanse  on  the  fonner 
hearing. 

I  lure  often  had  ocoaaion  to  eall  attMiticm  to  tins  subjeot^  and  wish  it  were  mom 
attended  ta 

Note. — The  foUowinfi;  are  a  few  of  the  forms  <jt  headings  of  aooounts  in  the 

Accountant-General's  books  (1840) : — 

"The  account  of  the  truatees  of  tha 
Absent  Pabty.  charity  school  at  Tootinf  in  the  county 

"Joseph  Harpor,  he  being  beyond  the    ..^^"."f^y-"  y-^fitm. 
gea&»  intended  blind  asylum  at  Man- 

AOOUMULATIOK.  Chester."  Eauhaw  v,  Atkkuom. 


"Henry  Gridley,  an  infant.  The  Ao- 
eumulation  Fund." 

Annuity. 

"The  Annuity  Account."  Corjield  t. 
CorJUld. 

"The  annuitant,  Mary  Moor's  account." 
Sk^pperd  T.  Houghton. 

"  Stock  set  apart  to  answra  the  annuity 
of  £50  to  Eunice  Brown  uid  the  Plain- 
tiff William  Snell  Chauncy  secured  by 
the  bond  and  warrant  of  attorney  of 
the  testativ."   CJuaMeg  t.  fTeOuootL 

AuDnOB. 
"The  auditor's  fund." 

Bankbuft. 

"Steven  Qarret,ahankru]^t  Theaooount 
of  Eliaabetii  Gkrret^  an  infant." 

Bonus. 
"The  bonus  aoeoont." 

Bbothebs. 

"  The  account  of  the  testator's  brothers." 
Oi^ord  T.  Clark. 

Capital. 

*<  The  Haintiff's  account  of  capital"  Gore 
V.  Oore. 

Charge. 

"The  £1000  charge  account"  Ourdin  v. 
Badeoek. 

Chabity. 

"  The  eharify  aoeount" 

"The    testator's    charitable  purpose 

account" 

"  The  charitable  bequest  account"  Olas- 
coU  V.  Bridges. 


Chattkls. 

"Proceeds  of  the  testator^s  chattels  real 
and  monies  secured  on  land." 

Children. 

"  The  account  of  the  children  of  the  late 
Defendant  Janet  Buxton."   Tracers  t. 

Trovers. 

"  The  account  of  the  two  children  by  the 
Malay  girls."    Gillespie  v.  Alexander. 

"The  account  of  the  Defend-{211}ant 
Susannah  BelUsand  her  children."  BeUis 
T.  Bellis. 

ComilSSIONERS. 

Ez  parte  the  Commissioners  for  executing 
an  Act  of  Parliament  of  the  1  &  2  Qeo. 
4,  entitled  An  Act,"  &c,  &c. 

Contingent  Account. 

"  The  contingent  account  of  the  Plaintiff 
Caroline  Butler."   Butler  v.  BuahneU. 

"The  legatees'  contingent  account* 
Gyhon  V.  Codd. 

"The  contingent  account  of  the  Defen- 
dant Sarah  Jolley  and  her  children." 
Gaseiee  v.  Barnes, 

"  The  legacy  account  of  Chwlotte  Casalet^ 
one  of  the  infuit  children  of  Olympia 
Cazalet^  on  her  attaining  twenty-one 
years  or  marriage."  Caxdiei  t.  Sn^A^ 
11  Beavan,  177. 

"The  account  of  the  Plaintiff  Amelia 
Hindley,  contingent  on  her  attainii^ 
the  age  of  twenty-one  years."  Sandl^ 
V.  Metcalfe,  9  Beavan,  496. 

Copyhold. 

"  The  account  of  Uie  Willingdon  paternal 

copyhold  estates."    GiU  v.  Goninge. 
"The  proceeds  <d  the  sale  of  the  copy- 
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Iioldaiidl«MeliddaMM."  Gla$eetty. 
Bridget. 

Costs. 

"The  aoooant  of  oosto."  Tkmpnm 
Thompson. 

"Costs  of  suit,  to  date  of  Master's  re- 
port"  Foster  v,  Foster. 

"SubaequeDt  costs  of  suit"  Fatter  v. 
Foster. 

Creditor. 

"The  creditor's  acoount" 

"The  acoouDt  of  the  unsatisfied  creditors 
of  Christopher  Thompson." 

"The  account  of  the  croditors  of  the 
Honourable  Edward  Bourerie,  named 
in  the  first  schedule  to  the  Master's 
report,  dated  the  23d  day  of  November 
1833."  PhiUips  Y.  Banm  Daere. 

"The  account  of  the  representatiTe  ci 
Thomas  Tresloro,  a  deceased  creditor." 
Georges  v.  Georges. 

Debts. 

"The  aoooant  of  the  testator's  legacies 
and  debts."  Gitt  t.  FotOx. 

DiVIDKND. 

"  The  Plaintiff's  diridend  account."  Oore 
T.  Gore. 

Estatb. 

"The  estate  account" 
"The  setUed  estate  account" 
"  Hie  account  of  Upper  Eaiton  estate." 
Oraa  t.  Atynfen. 

EzcBPnoN. 

"Hie  acoonnt  of  mone^  to  abide  ihe 
emit  of  the  exception  of  Charles 
DaTis."   Greenwood  r.  Tai^. 

Ex  parts. 

"  JBa  parte  die  purchaser  or  purchasers  oi 
the  Oooige  Inn,  NorUiampton." 

Freehold. 

"  The  account  of  money  arising  from  the 
sale  of  the  testator's  freehold  estates." 
Gaselee  v.  JBamet. 

[212]  "  The  freehold  and  leasehold  estates 
of  the  testator  Thomas  Timbrell  the 
elder,  devised  by  him  to  the  Defendant 
Thomas  Timbrell,  and  obai^^  with 
the  payments  in  the  will  manticmed." 
Spamaan  v.  Tin^rdl. 


Freioht. 

"Benjamin  Bond  and  Stephen  Pattisall 
banKnipts,  the  account  of  the  freight 
and  earnings  of  tiie  ship  'Princess 
Charlotte  ofWales.'" 

General  Account. 

"The  general  account"   Ambroie  v. 

Thornton. 

Heir. 

parte  The  London  Dodc  Company 
and  the  heir  at  law  or  devisee  of  James 
Gee." 

Inoohb. 

"The  income  of  the  personal  estate 

account." 

"  The  income  of  the  residuary  estate  of 

the  testator  Thomas  Pickford." 
"  Income  ut  Enfield  plantation." 

Indemnity. 

"The  indemnity  fund." 

"  The  indemnity  accounts  of  the  Defen- 
dants Thomas  Sheppard  and  Thomas 
Ashmore." 

Infant. 

"Alfred  William  Dalton,  an  infant,  his 

legacy  account" 
"The  accounts  of  the  Plaintifib,  the 

infants."   Green  v.  Green, 

Interest. 

"Interest  account"   (temUer  v.  Gamlrier. 

"The  interest  account  of  the  infant  Plain- 
tiff William  H.  GreenalL"  GreenaU  v, 
Wallace. 

"The  interest  and  dividend  account" 
Goodail  V.  Baiifteif. 

Joint  Estate. 

"  The  joint  estate  of  Qeorge  Fitz  John 
and  Thomas  W.  Fitz  John."  Gayler  v. 
FitssJohn. 

Jointure. 

"The  jointure  account  of  Uie  Plaintiff 
Launce  Glover,"   Glover  v.  Martin, 

Leasehold. 

"  The  account  of  money  arising  from  the 
sale  of  the  testator's  leasehold  estates." 
0080200  T.  ifani00. 

Legacit. 
"  The  legatees'  account" 
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"Tbe  Bristol  legacy  account."  Oist  v. 
Fowke. 

"  Mai'^  Atkinson's  legacy."  Orierson  v. 
Athns<m. 

"  The  account  of  the  legacy  of  £6000  in 
the  testator's  will  mentioned."  Qatdee 
Y.  Sames. 

"The  account  of  the  legacy  given  to 
John  Furkis  for  life." 

"  The  oontiogent  legacy  account  of  Frances 
Fitzherbert  Richards." 

"  The  Bpecifio  legacy  account  of  the  infant 
Plaintiff  Wilham  H.  OreenalL"  Gnm- 
allv.  WaOaee. 

"The  lemcy  account  of  the  Defendants 
Sarah  I>or  and  William  Latty,  other- 
wise  Dor,  arising  from  the  apportion- 
ment of  William  Latty's  legacy." 
Bmuikw  T.  Dor. 

[213]  "Funds  set  apart  by  the  executors 
to  answer  the  two  legacies  of  £11,000 
and  £1000  by  the  will  and  codicil  of 
the  testator  bequeathed  in  trust  for 
his  natural  son  William  Snell  Gfaaunoy, 
his  wife  and  children."  Chmmctf  r. 
Wesiwood. 

*fThe  account  of  one-fourth  part  of  the 
legacy  of  three  thousand  pounds  be- 

Sueathed  by  the  testator  Thomas  Tim- 
rell  to  Eliza  Diana  TimbreU."  Spaek' 
man  v.  TiaiirtU. 

Lm  Intebbst. 

"The  life  interest  account."  0%U»  v. 
OiUs. 

"The  account  of  the  life  interest  of  the 

Plainttff  Emily  Mary  Hanks." 
"Esther  Pye's  hffr^state." 

Lunatic. 
"John  Garden  a  hinatic." 

Maintenance. 

"Henry  Chidley  an  infant.  The  main- 
temmce  account." 

Marriage  Articles. 

"  On  the  trusts  of  the  marriage  articles  of 
the  9th  day  of  November  1826." 

Mine. 

"Ex  parte  Hau^atM,  mine  aoooant," 
Haumiu  y.  Hawkina. 

MOBTOAaB. 

"The  mortgage  aceoant." 


"  The  account  of  tbe  Plaintiff  John  Smith 
and  his  mortgagees."   SmM  v.  SmUh. 

"The  estates  comprised  in  the  aecurily 
of  the  Plaintiff  Keziah  Greenwood. 
Gnanpood  v.  CSairehiU. 

New  A(xx)unt. 
"The  new  account." 

Next  of  Kin. 

"  The  account  of  the  next  of  kin  of  the 
testator  John  Avam."     QreUur  r. 

Okphanagi. 

"The  account  of  the  principal  of  Joseph 
Aldridge  the  younger's  ori^nal  orphui- 
age  share  and  accumulations  thereon 
up  to  his  decease."   Bruin  v.  JTiutf. 

Pabtbh. 

"The  account  oi  the  parish  of  Tooting, 
in  the  county  of  Surrey."   OreOiar  y. 

Boston. 

"The  pariah  d  Langhame,  the  oi^an 

aocount." 

"The  account  of  the  vicar  and  church- 
wardens of  the  parish  cS  Wormingford, 
uid  of  the  Archdeacon  <jS  Colchester." 

Partnership. 

"  The  partnership  of  Owen  and  ^Katber- 
wick."   Grant  y.  BUtOumokk. 

Pkbsonal  Estate. 

"  The  testator's  personal  estate  aocount  ** 

Day  V.  Croft. 
"The  settled  personal  estate  acoouot." 

Qraet  v.  Baynkm, 
"  The  residuary  personal  estate  account." 
"  The  aooouut  of  the  outstanding  personal 

estate  of  the  testator  Thomas  'Timbrell 

the  elder."  spademan  v.  Ttm&rvU. 

[214]  Plaintiff. 
" The  PlaindfTs  account."  CotUjnY,  Cotton. 

Poor. 

"  The  account  of  the  poor  of  the  parish 
of  Wormingfbrd." 

Pobtiom. 

"  Hie  account  of  the  pinticmB  <rf  the 
younger  children  of  Thomas  Gibbona 
deoeaaed."   Oi&6oM  t.  Giihmt. 
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Principal. 

"  The  prinoipal  account." 
"  Principal  monies."   Ga/mhier  t.  GamMer. 
"  The  principal  of  the  residuary  estate  of 
the  testator  Thomas  Piekfoid." 

PURCHASKR. 

"Ex parte  the  purchaser  or  purchasers  of 
the  Gteoixe  Inn,  Northampton." 

"  Ex  ptaie  uie  purchaser  of  the  estates  of 
the  late  WUliam  Bridges  €h>odrich, 
Esq.,  the  reserre  aooount" 

Real  Estate. 

"  The  testator's  real  estate  accoant"  Da^ 

V.  Croft. 

"  The  aooount  of  the  sales  of  the  specifi- 
cally-deTised  real  estates."  S^Mchnan 
T.  Timbnll. 

"The  ftoooant  of  Uie  spedfioaHj-derised 
reftl  estntee  of  the  testator  Thomas 
Timbrell,  except  tiie  real  estates 
devised  to  the  Defendant  Thomas 
Timbtell."   Spackman  r.  Tmbrtll. 

"The  acoount  of  the  sales  of  the  real 
estates  comprised  in  the  marriage  settle- 
ment of  the  sud  Defendant  Thomas 
Timbrell,  the  elder,  directed  to  be  sold  to 
adiswer  the  land  tax  redemption  money 
and  legaeies."  Spaeknum  v.  TimbrtU. 

Receiver. 

"The  receiver's  aooount"  Grace  t. 
Baynton. 

**  The  account  of  the  reoeiTer's  balanoes." 
Grem  r.  Onm. 

Rents. 

"  Account  of  rents  and  profits." 
"Rents  and  profits  ot  the  deeoended 
estates." 

"  An  aooount  of  monies  received  in  respect 

of  the  renta  of  the  estates  devised  to 

the  Plaintiff  John  Spilling." 
"The  account  of  rents  and  profits  of 

the  testator's  freehold  and  leasehold 

estates."   Gmeke  v.  .Sonus: 

RESnmB. 

"  The  residuaiT  estate  account."   GUes  v. 

Giles. 

"The  residuary  personal  estate  of  the 
testator  John  Bowie."  Greenwood  v. 
Evans. 

''The  consolidated  residuary  estates  of 
the  testator  and  intestate. 


"The  infant  residuary  legatee's  acoount" 

CotiMY.  Cottar 
"The  residuary  real  estate  of  the  said 

testator  devised  in  trust  for  sale." 

Spadanaii  v.  TimbreU. 

Schedule. 

"The  aocount  of  the  first  schedule  in  an 
Act  1  &  2  Geo,  i,  [216]  c.  30.  Ex  parte 
the  purchaser  or  purchasers  of  the 
settled  estates  of  William  Ormsby 
Gore  and  Bfa^  Jane  his  wife." 

"The  acoount  of  the  second  schedule  in 
an  Act  1  &  2  Geo.  4,  o.  SO." 

Separate  Acooxtnt. 

^"ThePlainUrBsepttratoaccoanta"  D^ka 
V.  Cloux. 

Separate  Estate. 

"The  separate  estate  of  Thomas  Wells 
Fita  John."   GajfUr  v.  Fiix  John. 

"The  separate  estates  of  the  Defendant 
Thomas  Timbrell,  comprised  in  the 
term  created  by  the  indenture  of  the 
9tb  dar  of  Januaiy  1823."  Spackman 
V.  TmOnll. 

Sbttlehsnt. 
"The  settlement  aooooot"    GoodaU  v. 

"The  marriaee  settlement  aooouit  (d 

Fred  erica  l^nma  Laura  Robinson." 
"  The  aeoount  of  Elizabetii  Batto  Ramad^ 

and   her  children,  under  Uie  said 

maniage  settlement." 
"The  account  of  the  funds  subject  to  the 

trusto  of  the  settlement  of  the  17th 

day  of  December  1822." 

Slave  Compensation. 
"The  slave  oompeiuatKm  aooount" 

Stock. 
"The  stock  aooount" 

Surplus. 

"The  surplus  rent  account"   Grace  v. 

BaynUm. 

"  The  account  of  the  surplus  produce  of 
the  moiety  of  the  Chilcote  estate." 

Suspense. 
"The  suspense  aooount" 

Timber. 

"  The  timber  aocount"   Chraee  v.  Sa^fOan. 
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Trade. 

"  The  trade  aooount"  Dag  r.  Oroft. 
Trust. 

"  William  Atkinsoii'a  truat  aooount" 
QarlMd  T.  EUU. 

"^e  troBt  aocount  of  the  settled  pro- 
perty of  the  Plaintiff  Launce  Glover." 
wooer  T.  Iforfm. 

"  The  aoconnt  of  estates  comprised  in  the 
trust  deed  of  1816."  CornetoaU  t. 
CorwwaU. 


"The  account  of  the  Defendant  Arthur 
Robinson  Cfaauvel,  clerk,  the  surviving 
trustee  under  the  indenture  of  settle- 
ment of  the  30tb  day  of  August  1821, 
made  on  the  marriage  ai  the  Plaintiff 
Anna  Maria  Dixon  witii  her  fint 
husband  Samuel  Simpson." 

Vicar. 

"  £x  parte  the  vicar  of  Greenwich  in  tha 
county  of  Kent." 


[216]    JODDRBLL  v.  JODDRBLL.    Nov.  16,  1849. 

Where  the  allowance  of  exceptions  for  scandal  and  impertinence  is  confirmed  by  tiie 
Court,  upon  appeal  from  the  llaster,  a  special  order  to  expunge  is  necessary. 

Passwes  in  the  bill  were^  upon  exceptions,  found  to  be  scaadaloos  and  impertinait 
by  the  Master.  The  Plaintiif  having  excepted  to  die  Master's  report^  the  matter  eom- 
pudned  of  could  not  be  expunged  under  the  41st  Order  of  8th  May  1845.  (Ordines 
Can,  3000 

The  CV>urt  upon  appeal  held,  that  the  bill  was  scandalous  aad  impertinent 

Mr.  Freeling  now  moved  for  an  order  to  expunge,  saying  that  this  was  a  casus 
omissus  in  the  General  Orders. 

Thb  Master  of  the  Rolls  [Lord  Langdale].  I  do  not  think  the  General  Order 
applies  to  this  case.    Take  the  onler. 

The  order  thus  made  did  not  provide  for  the  costs,  and,  on  the  14th  of  December, 
Mr.  Freeling  applied  ex  parte  for  an  order  for  the  taxation  and  payment  of  the  costs. 
He  said  that  the  Secretary  declined  giving  an  order  of  course,  and  tiiat  the  Taxing 
Master  would  not  tax  tAem  without  an  oroer,  though  t^e  Master  had  originaUy  certi- 
fied by  whom  the  oosts  were  to  be  paid. 

The  MAsnR  or  the  Bolls.  Tou  had  bettor  give  notice  of  motbn. 

Dee.  19.  The  order  was  made,  no  one  appearing  for  the  Plaintiff. 

Note.— See  Wy.  Pr.  Beg.  SS3;  Hinde's  Fr.  256;  and  MvseoUY.  Halliad,  4  Br«. 

C.  C.  222. 


[217]  The  Ati<»nst-Gbnxral  v.  The  Cobforation  of  London.  Nov.  14, 1648. 

Defendants  filed  a  demurrer  and  answer,  and  the  donurrer  being  overmled,  they 
obtained  time  to  answer.  They  filed  a  further  answer;  on  special  application, 
leave  was  given  to  the  Plaintiff  to  file  exceptions  thereto,  although  he  had  not  filed 
any  to  the  original  answer. 

The  Defendants  to  this  information  put  in  an  answer  and  demurrer,  and  the 
demurrer  was  overruled,  first  at  the  Rolls  (8  Beav.  270),  and  afterwards  by  the  House 
of  Lords  (1  House  of  Lds.  Ca,  440).  On  the  latter  oocanon,  the  House  gave  the 
Defendanto  six  weeks'  further  time  to  answer. 

The  Defendants  filed  their  answer  on  the  3d  of  July  1648,  and  the  Attomey- 
Genend,  conceiving  it  to  be  insufficient,  took  euepticau  thereto,  but  tbe  Record  and 
Writ  Clerk  declined  filing  them,  on  the  ground  tbaJb  there  existed  no  enseptions  to 
the  former  answer. 

[218]  Mr.  Turner  luid  Mr.  Maule  now  moved  tot  liberty  to  file  exceptitnu  to  Ui« 
answer. 
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Mr.  Bethell  and  Mr.  Randell,  eemMt.  In  Cote»  r.  Tv^nur  (Bunbuty,  123),  it  was 
held  ^*per  curiam,  where  a  plea  or  demurrer  is  overruled  upon  hearing,  and  the  Defen- 
dant answers  also  (even  by  only  denying  combination),  the  Defendant  is  not  obliged 
to  put  in  a  further  answer,  unnl  the  Plaintiff  has  put  in  exceptions  for  that  purpose ; 
but  if  the  demurrer  is  to  the  whole  bill,  and  overruled,  the  Defendant  must  answer 
according  to  the  rules  of  the  Court,  without  exceptions  put  in  by  the  Plaintiff." 

2.  The  Attorney-General  ought  not  now  to  be  in  a  better  position  than  he  would 
have  been  if  be  bad  taken  exceptions.  In  that  case,  the  16th  Order  of  May  1845, 
art.  29  (Ord.  Can.  266)  directs,  that :  "  After  the  filing  of  exceptions  to  a  Defendant's 
answer  for  insufficiency,  and  any  further  answer  put  in,  the  Plaintiff  has  fourteen  days 
from  the  filing  of  such  further  answer  within  which  he  may  refer  the  answer  back  to 
the  Master  on  the  old  exceptions.  The  answer,  if  not  referred  back  on  the  old  excep- 
tions within  fourteen  days  after  such  further  answer  pat  in,  is,  on  the  expiration  of 
such  fourteen  days,  to  be  deemed  soffioient.'' 

This  answer  oueht^  therefore,  to  be  deemed  sufficient,  and  this  application  to  tiie 
discretion  and  indulgence  oi  tiie  Court  ought  not  to  be  granted. 

Mr.  Turner  was  not  called  upon  to  reply. 

Thx  Master  of  thx  Bolls  [Lord  Langdale].  It  is  said  to  be  the  rule,  that  where 
there  is  a  demurrer  and  answer,  and  the  demurrer  is  OTermled,  a  [219]  Defendant  is 
not  bound  to  answer,  unless  the  Plaintiff  files  exoeptions  to  the  answer.  For  the 
purpose  of  this  motion,  it  is  not  material,  to  say,  whether  such  is  or  is  not  the  rule, 
for  although,  in  this  case,  the  informant  did  not  except,  yet  the  Defendants  volun- 
tarily and  deliberately  consented  to  put  in  an  answer  without  any  exoeptions  being 
first  taken.  What  is  the  consequence  ?  Why,  that  they  put  in  an  answer  which  was 
subject  to  all  the  rules  to  which  other  answers  are  subject,  and  amongst  them  to 
exertions  for  the  purpose  of  determining  whether  the  answer  is  sufficient  or  nob. 

1  have  been  referred  to  the  rule,  that  where  exceptions  are  filed,  and  the  answer 
to  them  is  alleged  to  be  insufficieat,  the  exceptions  must  be  referred  back  witiiin 
a  certain  time.  That  rule  does  not  apply  to  this  case,  for  there  u«  no  exoeptions  to 
refer  baok.  The  Defendants  have  voluntarily  answered,  and  now  insist,  in  substance, 
that  they  may  put  in  such  answer  as  tiiey  please,  whether  sufficient  or  not. 

I  grant  this  application  without  hesitation.  The  question  is  not  whether  I  am  to 
give  the  informant  an  indulgence,  but  whether  X  am  to  deprive  him  of  the  right  which 
all  other  suitors  have,  of  compelling  Ddendants  to  put  in  a  full  answer. 


[220]  Taylor  v.  Taylor.  Auffutt  13, 1849. 

[Affirmed,  1  Mac.  &  G.  397 ;  41  K  K.  1318 ;  1  H.  &  Tw.  437 ;  47  K  R  1482. 
See  Tamer  v.  Tepper,  1877,  46  L.  J.  Gh.  706.] 

Property  was  held  by  A.  B.,  and  C.  in  trust  for  D.  for  life,  with  remainder  to  her 
children.  The  children  filed  a  bill  against  the  trustees  for  a  breach  of  trust,  and, 
by  the  decree,  the  trustees  were  ordered  to  replace  the  fund.  C,  afterwards,  being 
in  contempt  for  non-performance  of  the  decree,  filed  a  bill  against  the  other  trustees, 
and  the  tenant  for  life,  alleging  that  they  had  received  and  retained  the  produce  of 
the  breaches  of  trust^  and  seeking  to  make  them  and  the  life-estate  liable  to 
indemnify  C.  Held,  that  such  a  bill  was  not  in  the  nature  of  a  bill  of  review,  and 
therefore  that  it  might  be  filed  without  the  leave  of  the  Court ;  and,  secondly, 
that  Cs  contempt  and  non*performanoe  of  the  former  decree  did  not  prevent  his 
filing  the  seoond  bill. 

Col.  Gowper  by  his  will  expressed  himself  as  follows: — "I  appoint  my  said  wife 
Lydia  sole  executrix  to  this  my  will,  and  bequeath  to  her  the  whole  of  my  property," 
'Ac,  &c  "  In  case  of  my  said  wife  Lydia  Cowper  marrying  again,  I  direct  that  the 
whole  of  the  property  to  which  she  will  become  entitled  by  this  will  be  settled  on 
herself,  so  that  it  may  not  be  touched,  principal  or  interest,  by  her  husband,  but  on 
her  death,  to  her  children  by  her  first  husband." 
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H«  died  in  1626,  leanng  hia  wife  aad  four  infaot  ehildren.  Bli  vidoT  afterwards 
pnnred  hia  will,  and  posaesaed  faeraelf  of  hia  estate. 

In  1629  Lydia  the  widow  married  Alexander  Taylor,  and  on  the  25th  <rf  Febraary 
1829  a  aetUemeut  was  made  of  the  property. 

In  February  1838  John  Taylor,  together  with  Wallis  and  Parkyn,  were  appointed 
new  trustees  of  the  settlement  of  1829. 

In  1846  two  of  the  children  of  the  testator,  one  by  his  next  friend,  instituted  a 
suit  of  Cowper  v.  Taylor  against  the  three  trustees,  and  Lydia  Taylor  and  her  sectmd 
husband,  cb&rging  the  trustees  with  breaches  of  trust,  in  selling  out  and  misapplying 
the  trust  iunak,  and  seeking  to  make  them  responsible  for  the  same. 

[221]  By  the  decree  in  Cowper  v.  Taylor,  dated  the  15tb  of  November  1848,  the 
Court  declared  Taylor,  Wallis,  and  Parkyn  bound  to  make  good  the  sum  of  £26,274, 
received  by  tlwm,  and  not  applied  in  aooordanoe  with  the  trusts  declared  by  Uie 
settlement  of  the  26th  of  February  1829,  and  they  were  ordered  to  pay  that  Bum 
into  Court.  They  were  also  ordered  to  transfer  into  Court  a  sum  of  £6420  3^  per 
cents.,  and  the  dividends  were  oiilered  to  be  yaid  to  the  Defendant  Lydia  Taylor  for 
life ;  the  three  trustees  were  also  to  transfer  and  deliver  to  Lydia  Taylor  certaiQ 
Pennsylvania  stocks  and  Louisiana  bonds,  and  it  was  declared,  that  Lydia  Taylor  was 
entitled  to  the  interest  and  dividends  thweon  for  life.  The  trustees  were  wdered  to 
pay  the  costs  of  suit. 

John  Taylor  went  abroad  and  stood  out  process  of  oontempt  for  the  non-perf ono- 
ance  of  the  decree. 

Being  still  abroad  and  in  contempt^  he,  in  June  1849,  filed  this  bill  of  Taylor  v. 
Taplar  i^inst  Lydia  Taylor,  her  husband,  Wallis,  Parkyn  and  the  Plaintifis  in  the 
suit  of  Coioper  v.  Taylor. 

The  bill  in  subetance  alleged  that,  berides  tiie  property  settled  on  the  second 
marriage,  Lydia  Taylor  had  fraudulently  oonoealed  mm  retuned  to  her  own  uae  other 
portions  of  the  testator's  estate  which  ought  to  hare  been  settled,  and  whioh  it  sought 
to  ncover. 

It  also  stated,  that  she  had  been  deeply  engi^ged  in  speculation  with  Wallis,  her 
solicitor,  and  that  they  had  induced  the  Plaintiff  to  bewme  a  trustee  and  to  sell 
out  the  trust  funds,  in  order  that  they  might  obtain  the  produce.  It  alleged,  that 
Lydia  Taylor  and  Wallis  had  received  and  appropriated  to  themselves  the  produce, 
and  that  they  had  afterwards  collusively  caused  the  suit  of  [222]  Cowper  v.  Taylor  to  be 
instituted,  nominally  in  the  name  of  the  testator's  children,  in  order  to  cluirge  the 
Plaintiff  widi  the  loss.  It  further  alleged,  that  it  had  been  collusively  arranged 
between  them,  that  the  decree  should  not  be  enforced  against  any  other  person  than 
the  present  Plaintiff.  The  bill  inaisted,  that  the  life  interest  of  Lydia  Taylor  in  the 
trust  funds  was  liable  to  nuke  good  the  trust  monies  received  by  her,  uid  that  the 
Defendants  ought  to  be  decreed  to  indemnify  the  Plaintiff  against  all  liability  and 
costs  incurred  oy  him  in  Cowper  v,  Taylor. 

The  bill  prayed  an  account  of  the  testator's  estate,  and  for  the  transfer  to  the 
trustees  of  the  part  which  had  not  been  already  transferred,  and  that  Lydia's  interest 
might  be  appUed  in  making  good  what  she  had  received  and  applied  to  her  own  use. 
It  prayed  fuso  an  account  of  the  detUings  of  Lydia  Taylor,  Wulis  uad  Parkyn  with 
the  trust  funds,  and  that  Wallis  and  Parkyn  might  pay  what  might  be  found  due 
from  them,  and  that  "  the  said  Defendants,  or  such  of  them  as  to  this  Court  shall 
seem  just^  might  be  decreed  to  indemnify  the  Plaintiff  against "  the  loss,  &c.,  iocurrcd 
in  the  suit  of  Coupsr  v.  Te^. 

A  motion  was  now  nude  on  behalf  of  tiie  Defendants,  Charlotte  Cowper  and 
Alexander  Cowper,  who  were  the  Plaintiffs  in  the  cause  of  Cowper  r.  TayJor,  to  stay 
all  proceediugs  in  the  present  cause,  until  the  Plaintiff  John  Taylor  had  compliw 
with  the  order  and  decree  in  Cowper  v.  Tajflor  and  cleared  his  contempt^  or  that  the 
bill  might  be  taken  off  the  file  with  costs. 

Mr.  Boupell  and  Mr.  Kinglake,  in  support  of  the  motion. 

[223]  1.  This  is  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  and  it  seeks 
to  vary  that  which  was  done  in  the  former  suit.  It  ought  not,  therefore,  to  have  been 
filed  without  the  leave  of  the  Court ;  and  the  proper  application  in  such  a  case  is,  to 
ask  that  the  bill  may  be  taken  off  the  file ;  Sodaon  v.  BaU  (11  Simons,  466,  and  I 
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PhiUipa,  177),  Davis  v.  Bhtck  (6  Beavan,  393).  The  relief  now  asked  is  inoonsistent 
with  the  former  decree,  as  is  evident,  if  you  consider  the  effeot  of  making  a  decree  in 
the  terms  of  the  prayer  of  the  present  bill  Such  a  decree  would  direct  an  account  of 
the  dealings  with  the  trust  funds,  and  take  away  from  Lydia  Taylor  that  life-estate, 
to  which,  under  the  terms  of  the  former  decree,  she  is  expEessly  declared  to  be 
entitled.  If  the  new  facts  liow  stated  had  been  introduced  into  the  present  Plaintaffs 
answer  to  the  former  bill,  thay  would  have  been  adjudicated  <hi,  or  an  enqniiy  would 
have  been  directed.  The  points  now  raised  moit^  therefore,  be  deemed  to  have  been 
decided  and  disposed  of. 

2.  The  present  FUuntifr  is  abroad,  and  in  contempt.  The  Court  will  not  permit 
him  to  escape  the  performance  of  the  former  decree,  and,  at  the  same  time,  take 
expensive  proceedings  luzainst  the  parties  who  have  obtained  it,  and  are  in  possession 
of  the  judgment  of  the  Court.  The  present  suit  ought  to  be  stayed  until  the  Plaintiff 
has  performed  the  former  decree,  and  cleared  his  contempt.  The  Court  will  not  allow 
a  party  to  take  a  second  proceeding  until  the  costs  of  the  first  have  been  paid ;  Pickett 
T.  Loggm  (5  Ves.  702),  Ht^ooke  v.  Cracroft  (5  Ves.  706,  o.),  AUree  v.  Hordem  (5 
Beavan,  623).  A  mortgagor  Defendant  cannot,  while  in  contempt,  obtain  a  reference 
under  Uie  statute ;  Hewitt  v.  M'Cartnty  (13  Ves.  560) ;  and  a  P&tty  will  not  be 
allowed  to  file  a  bill  of  review  until  he  has  performed  the  former  decree ;  FarMdge 
T.  UAome  <&  Buss.  196).  Such  a  proceeding  is  contnutr  to  the  3d  of  Lord  Bacon's 
Orders  (1  Sanders's  Ord.  109),  which  provides  that "  no  bill  of  review  shall  be  admitted, 
or  uiy  other  new  bill  to  change  matter  decreed,  except  die  decree  be  first  obeyed  and 
performed.*' 

Mr.  O.  Turner  and  Mr.  Freeling,  nm/nk.  This  attempt  to  stay  the  suit  is  a 
collusive  proceeding  taken  to  shield  parties  who  have  the  trust  property  in  their 
poesession.  This  is  neither  a  bill  of  review  nor  in  the  nature  of  a  bill  of  review, 
but  a  new  and  original  bill,  for  it  proceeds  on  the  foundation  of  the  former  decree, 
and  in  no  way  seeks  to  relieve  the  Plaintiff  from  any  liability  thereunder,  or  to  ^ter 
any  matter  adjudicated  upon  in  the  former  suit.  Assuming  that  John  Taylor  was 
liable  for  the  breaches  of  trust  complained  of,  this  bill  states,  that  those  very  monies 
for  which  the  Plaintiff  is  responsible  are  now  in  the  hands  of  Lydia  Taylor  and  of  his 
co-tonstees ;  and  that>  as  between  the  Plaintaff  and  those  parties,  they,  and  not  the 
Plaintiff,  ought  to  refdace  such  teuit  funds.  So  far  from  seeking  to  take  from  the 
Plainti^  in  the  otiier  suit  any  benefit  of  thmr  decree,  the  present  suit  seeks  to  recover 
other  funds  and  to  increase  the  security  for  the  trust  monies,  by  making  liable  the 
interest  of  the  tenant  for  life ;  and  trustees  cannot,  even  by  contract,  waive  their  right 
of  resorting  to  the  life  interest^  for  the  purpose  of  replacing  trust  funds  in  the 
possession  of  the  tenant  for  life,  Fuller  v.  Knight  (6  Beavan,  20S).  The  present  point 
nas  neither  been  raised  by  the  pleadings,  nor  dealt  with  by  the  decree  in  the  former 
suit.  The  proper  test  for  trying  [226]  whether  a  bill  is  in  the  nature  of  a  bill  of 
review  was  laid  down  by  Lord  Cottenham  in  Bainbrigge  v.  BaddeUy  (2  Phillips,  705) 
and  Touljim  v.  CopUmd  (2  Phillips,  711),  and  is  this :  could  tihe  former  proceeaings  be 
pleaded  in  bar  1  Here  it  is  clear  the^  could  not.  This  case  resembles  Btrrmo  r.  Morris 
(10  Beavan,  437),  where  such  an  objection  failed. 

2dly.  They  ar^ed  that  the  contempt  and  the  non-performanoe  of  the  decree  was 
no  bfur  to  this  suit^  for  a  otHitempt  was  only  Available  as  «i  objection  in  the  same 
suit;  dark  v.  Dea  (I  Buss.  &  Myl.  103);  and  as  to  the  non-performance  of  the 
decree,  that  this  suit  was  one  of  the  means  which  would  enable  the  Plaintiff  to 
comply  with  the  exigency  of  the  former  decree.  That  to  allow  this  objection  would 
be  to  say,  that  the  tenant  for  life  and  the  other  trustees  were  to  retain  in  their  hands 
the  trust  funds  until  the  Plaintiff  oould  find  the  means  of  paying  the  amount. 

That  the  cases  of  PiekeU  v.  Loggm  (6  Yese^,  702),  Holbrooke  v.  Cracroft  (6  Vesey, 
706,  n.),  and  AUru  v.  Hordern  (5  Beav.  623),  did  not  apply,  for  there  a  Plmni^  had 
commenced  a  second  proceeding  for  the  same  object,  bnoie  he  had  paid  the  costs  of 
the  first  which  had  failed. 

Mr.  Boupell,  in  rej^y. 

The  Mastteb  or  thb  Bolls  [Lord  Langdale].  I  oonceive  the  faete  to  be  shortiy 
these.  Trust  funds  derived  from  the  estate  of  a  gentleman  named  William  Gowper, 
were  vested  in  t^ree  persons — Taylor,  Wallis,  [230]  and  Parkyn.   These  funds  were 
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miaapplied,  and  a  bill  waa  filed  two  of  the  cesiuig  que  /nu^,  proyine  relief  in  respect 
of  that  breach  of  trust,  and  prayine  that  the  money  should  be  brought  into  Court. 

The  trustees,  together  with  Lydia  Taylor,  who  was  entitled  to  the  income  of  the 
tdVAt  fund  for  life,  and  other  persons,  wen  niade  Defendants  to  that  suit. 

Mr.  Taylor  having  put  m  ois  answer,  an  order  was  made  Ujainst  the  tnuteea  to 
bring  into  Court  a  sum  of  £18,000  in  their  hands.  Mr.  Ta^ltn^  answer  was  excepted 
to,  but  he  did  not  answer  the  ezc^ttionB.  He  waa  pnt  in  oontempt,  and  a  decree 
made  as  a^inst  him  pro  amfetso ;  and  it  was  declared  that  the  three  trustees  were 
liable  to  make  good  the  trust  money.  Upon  that  declaration,  they  were  charged  not 
men^y  with  the  sum  of  £16,000  which  had  been  ordered  to  be  brought  into  Court, 
but  with  &  further  sum  amounting  in  the  whole  to  £26,000.  The  decree  having 
declared  the  trustees  liable  to  make  good  those  sums,  and  ordered  them  to  make  them 
good,  went  on  further  to  order,  that  when  those  sums  had  been  paid  into  Court,  the 
income  should  be  paid  to  Lydia  Taylor,  the  tenant  for  life.  That  being  the  nature 
of  ihe  bill  and  of  the  decree,  the  present  bUl  is  filed  by  Mr.  John  Taylor,  one  of  tite 
trustees  ordered  to  pay  these  hu^e  sums  of  money.  It  states  a  vast  variety  of 
matters,  but  does  not  seek  to  discharge  him  from  his  lialnlity,  or  in  any  way  to  est 
rid  of  the  declaration  of  the  Court,  that  he,  as  one  of  the  trustees,  is  liable  to  mue 
good  the  trust  monies;  dot  does  it  seek  to  mt  rid  of  ^e  order  whidi  enforoee 
payment.  What  he  says  is  this: — "Since  tibis  decree  was  pronounced  I  have 
discoverad  facts,  not  such  as  can  relieve  me  from  my  responsibility  or  take  me  out  of 
the  operation  of  that  decree,  but  facts  which  £227]  shew,  that  other  persons  have  had 
the  benefit  of  the  breach  of  trust,  which  I,  among  others,  have  committed ;  and  the 
relief  I  aak  is,  that  they  who  have  had  the  benefit  of  the  breach  of  trust  may  indemnify 
me  against  the  consequences  of  the  decree  to  which  I  am  subject."  The  decree 
remains,  notwithstanding  he  is  abroad,  in  full  force  for  the  benefit  of  the  Plaintifis. 
This  bill  neither  seeks  to  get  rid  of  the  declaration,  nor  of  his  liability  to  perform  the 
decree,  nor  of  the  process  of  contempt  issued  against  him  for  the  non-performanoe 
it ;  but  by  it  Taylor  says,  **  Though  I  am  bound  to  peifotm  this  decree,  there  are 
other  persons  who  have  nnd  the  benefit  of  the  breach  of  trust  which  I  hare  committed, 
and  who  have  mOTeover  received  other  monies  to  a  very  omsidentble  amount 
belonnng  to  tiie  trust  fund,  to  the  i>roper  application  of  which  I  am  bound  to  see." 

If  I  understand  it  rightly,  this  bill  has  two  objects :  first,  to  compel  those  persona 
who  have  received  parts  of  the  trust  funds,  which  are  not  in  question  in  toe  first 
cause,  to  account  for  them ;  and,  in  the  second  place,  without  disturbing  the  decree, 
to  make  those  who  have  had  the  benefit  of  the  breach  of  trust  which  has  been 
committed,  and  have  kept  possession  of  the  money,  account  for  it,  and  in  that  way 
indemnify  Taylor. 

I  really  cannot  see  why  that  relief  might  not  be  sought  here  notwithstanding  the 
decree.  It  would  have  been  a  very  different  thing  if  he  had  said,  "  I  am  entitled  to 
be  indemnified,  pay  the  money  to  me."  The  thing  is  not  now  in  that  state  to  enable 
it  to  be  done ;  but  supposiog  he  were  to  recover  that  which  he  seeks  1^  Uiis  eait^ 
could  anybody  doubt  that  the  funds  would  be  properly  afmliedwoder  die  deoree 
made  in  the  first  cause,  on  a  proper  applicati<m  in  that  suit?  It  C9S8Q  alters  the  case 
of  Lydia  Taylor  no  doubts  because,  under  that  decree  she  is  entiued  for  het*  life ;  but 
the  second  bill  insists,  that  she  has  so  conducted  herself  that,  notwithstanding  the 
declaration  of  her  right  under  the  first  decree,  which  is  not  sought  to  be  disturbed, 
she  is  bound,  out  of  that  to  which  she  has  a  right,  in  the  first  instance,  to  indemnify 
the  Plaintiff.  No  doubt  it  would  be  an  important  thing  if  it  sought  to  stay  the 
execution  of  the  decree ;  but  I  cannot  understand,  that  this  bill  seeks  to  alter  at  aX\ 
the  rights  of  the  parties  as  declared  by  the  decree,  or  the  liability  to  pay  those  sums 
of  money  which  the  decree  orders. 

I  am  therefore  of  opinion,  upon  Uiis  view  of  the  case,  that  the  Plaintiff  is  not 
precluded  from  filing  this  bill  without  the  leave  of  the  Court,  and  oonaequenUy  I 
must  refuse  the  motion. 

As  to  the  point,  tiiat  he  ought  first  to  perform  the  decree,  I  do  not  diink,  lodung 
at  all  these  things,  that  I  am  entitled  to  say  tliat  he  is  bound  to  do  sa  It  is  not 
because  he  caonot  perform  the  decree :  it  ii  not  because  he  is  out  of  the  jurisdiotion, 
and  therefore  the  decree  cannot  be  enforced  against  him,  that  he  is  to  be  preoluded 
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enforoing  his  righto  against  others.  He  mja^  "  I  do  nofe  seek  at  all  to  affaet  the  righti 
of  tbe  Puantiffii  id  first  eaaae — am  aadifig  them :  if  I  am  uiable  to  pay,  I  am 
finding  persons  who  are  bound  to  indemnify  me,  and  who  are  liaUe  and  capable  to 
p&y,  aod  will  enable  me  to  pay  for  the  benefit  of  the  Plaintiffs ;  moreorer,  I  am 
sewdog  to  get  for  these  Plaiotira  oth«r  faods  whieh  belong  to  the  trust,  and  I  ought 
not  to  06  prednded  from  doiiu  so."  I  eannot  say  I  ^nk  the  Kaiotiff  is  bound  to 
perfonn  me  deoree  otherwise  uaa  any  other  suitor  is  bound  to  pwform  any  order  oi 
the  Court ;  and  I  am  of  opinion  toat  he  ouj^t  not  to  be  ^89]  prevented  frmn 
inatitnting  a  suit  of  this  kind  until  he  has  performed  the  deeree.  On  the  whole, 
therefore,  I  think  that  this  motion  cannot  be  granted.  I  must  rrfuse  it  with  oostS} 
whieh  may  be  set  off. 

Affirmed  by  Lord  Cottenham,  4th  Deo.  1849 ;  1  HaU  St  Twells,  437 ;  I  M.  & 
Got.  $97. 

[S29]   Stubqk  v.  Stubox.   May  29,  30,  31,  Jwm  1,  Nov.  6,  1849. 
[S.  C.  19  L.  J.  Ch.  17 ;  U  Jur.  159.] 

ConTeyaoce  by  the  Plaintiff,  an  eldest  son,  to  the  Defendants  his  brothers,  of  his 
interest  in  an  estate,  for  an  inadequate  consideration,  set  aside,  on  the  s;round  of 
the  Plaintiff's  ignoranoc  of  his  rights,  and  of  the  absence  of  a  full  ana  free  dis- 
closure of  all  me  material  facts  Known  by  the  Defendimts,  and  <3i  t^e  Plaintiff 
being  under  pecuniary  pressure  and  without  proper  legal  advice. 

An  estate  was  devised  to  E.  S.  in  tail  By  her  marriage  settlement  she  retained  a 
power  of  appointing  the  fee,  and  by  her  will  she  appointed  it  to  her  children, 
excluding  the  eldest,  otherwise  provided  for.  No  fine  or  recovery  was  levied  after 
her  death.  After  her  death,  the  eldest  and  the  four  younger  sons  asreed  to  divide 
the  estate,  and  the  eldest  agreed  to  sell  his  share  to  the  utter,  and  dc  accordingly 
conveyed  all  his  interest  The  conveyance  was  set  aside  on  the  grounds  above 
mentioned. 

This  case  was  argued  by 

Mr.  Turner  and  Mr.  Cairns,  for  the  Plaints^ 

Mr.  Bethdl  and  Mr.  Follett^  for  Daniel  Sturge  and  Tobias  WaUnr  Stoxge,  and  the 
exeoators  of  Samuel  Sturge. 

Mr.  De  Cex,  for  Efu:l  de  Grey,  a  purchaser. 

Mr.  Boupell  and  Mr.  Smythe,  for  Ihrnnas  Buokland. 

Mr.  Amyot,  for  Joseph  Hill. 

Mr.  Lloyd  and  Mr.  Stinton.  for  another  purohaser. 

Mr.  Turner,  in  reply. 

[280]  Stoekley  v.  StoeJdey  (1  Ves.  &  B.  23),  Harvey  v.  Cocke  (4  Rubs.  34),  Dmnage 
v.  fyhUe  (I  Swan.  137),  Bridgnum  v.  Oreen  (2  Ves.  sen.  627,  Wilmot's  Judflnenta,  68^ 
BaU  V.  Bmnett  (7  Sim.  539,  and  4  Myl  &  Cr.  269),  GWm  v.  Gordon  <3^wan.  400^ 
Srodmtk  r.  Broderiek  (1  P.  W.  240X  were  cited. 

Tmc  Master  of  thk  Rollb  reserved  judgment. 

Nov.  5.  The  Masivr  of  thk  Bolls  [Lord  Langdalel  This  bill  is  filed  by 
William  Sturge,  for  the  purpose  of  setting  alside  a  deed  dated  the  15th  day  of  October 
1841,  which,  he  says,  he  was  induced  to  execute  by  misrepresentation  and  fraud, 
without  oonsidention,  and  whilst  he  was  ignorant  of  his  right  to  the  property  which 
the  deed  purported  to  convey. 

On  the  10th  of  July  1769  the  property  in  question,  called  the  Chilworth  estate, 
was  devised  by  the  will  of  William  Mill  (the  Plaintiff's  grandfather),  to  his  daughter 
£lintbeth  Mill,  and  unto  her  issue  lawfully  to  be  begotten,  and  to  the  heirs  of  such 
issue  for  ever;  but  in  case  his  said  dauditer  should  die  without  issue  lawfully  begotten, 
he  farther  devised  as  in  hia  will  atatea 

The  testator  died  soon  after  the  date  of  his  will,  leaving  his  daughter  Eliaabedi 
surviving  him. 

Tliat  this  will  gave  an  estate  tail  to  Elisabeth  Mill  was  not  disputed  in  the 
aigument  of  this  case. 
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[231]  In  Sepfcember  1766  Elisabeth  Mill  being  about  to  cuutt  Toby  Walker 
Sturge,  the  Plaintiff's  father,  an  indmture  of  settlement^  dated  toe  14th  day  of 
September  1785,  was  executed  by  and  between  Elizabeth  Mill  of  tbe  first  part,  Toby 
Walker  Sturge  of  the  second  parfe^  and  John  Player  and  James  Hooper  of  tiie  thira 
part,  and  thereh^  it  was  porpOTted,  that  Elizabeth  Mill  conveyed  the  estate  m 
questkm  {whidh  is  in  the  settiement  described  as  the  estate  devised  by  William  Mill 
to  her  and  her  issoe,  and  the  heirs  of  such  issue  for  ever)  to  hcrfd  to  tiie  tmstoes  on 
the  trusts  therein  mentioned,  which,  after  tiie  the  sokmniatioD  d  the  marriage, 
were,  for  the  husband  for  life,  with  remainder  to  die  wife  for  life^  wil^  remainder  to 
such  uses  as  she  should  by  deed  or  will  appoint  No  fine  or  recovery  was  levied  or 
suffered,  but  the  marriage  took  effect,  and  there  was  issue  surviving  at  the  date  of 
the  will  of  Elizabeth  Sturge,  five  sons  and  one  daughter;  the  sons  were  1.  William, 
the  Plaintiff;  2.  the  Defendant  Daniel;  3.  the  Defendant  Tobias  Walker  Sturge; 
4.  Samuel  Sturge,  who  was  living  in  October  1841,  but  is  since  deceased;  and  5.  Joiin 
Mill  Sturge,  wbo  died  in  December  1824,  in  the  lifetime  of  his  mother :  and  the 
daughter  was  Hester  Sturge  (afterwards  Sargeaut),  who  died  in  September  1836,  in 
the  lifetime  of  her  father. 

Elizabeth  Sturge^  by  her  will,  dated  the  12th  of  February  1821,  after  renting  the 
settlement  of  the  14th  of  September  1786,  gave  and  devised  onto  such  of  her  four 
yonn^  sons,  Samuel,  Daniel,  Tobias  Walkw,  and  Jdin  Mill,  as  should  be  livins  at 
the  tune  of  her  death  (other  than  uid  ezon)t  such  of  her  said  sons  as,  by  the  death  (tf 
the  Plaintiff  ajid  all  his  issue,  if  he  should  have  any,  might  become  the  eldest  son  and 
heir  for  the  time  being  of  herself  and  her  buBbaod),  tneir  heirs,  executors,  adminis- 
trators and  assigns,  from  and  immediately  [232]  after  the  death  of  her  husband,  the 
several  lands  comprised  in  the  settlement,  together  with  certain  leaseholds,  to  hold 
the  same  to  her  said  sons  as  tenants  in  common,  and  to  the  heirs,  executors,  adminis- 
trators, and  assigns,  subiect  to  the  life-estate  of  her  husband,  and  charged  with  one 
full  fifth  part  of  the  value  thereof,  to  be  invested  for  the  benefit  of  Her  daog^^er 
Hester  and  her  children.  And  she  declared,  that  the  Plaintiff  was  excluded  fnnn  any 
benefit  of  her  said  devise,  because  he  was  otherwise  well  provided  for. 

The  testatrix  died  on  the  26th  of  August  1625  without  having  altered  her  will, 
leaving  Toby  Walker  Stui^  her  husband,  surviving. 

It  is  said,  that  in  the  year  1827,  Toby  Walker  ^u^  being  entitled  in  tail  to  an 
estate  called  Sodbnry,  levied  a  fine  and  executed  a  settlement,  whereby  that  estate 
was  limited  to  himself  for  life,  remainder  to  the  Plaintiff,  his  eldest  son,  in  fee.  And 
that  in  the  years  1829  and  1830  the  Plaintiff  borrowed  different  sums  of  money  to 
the  amount  in  the  whole  of  £3600,  on  the  security  of  his  interest  in  that  estate. 

It  is  further  said,  that  in  1833,  the  Plaintiff  William  having  failed  in  his  businera 
became  so  reduced  in  his  circumstances,  that  he  returned  to  ms  father's  house,  and 
lived  there  in  dependence  on  and  supported  by  him. 

On  the  26th  day  of  March  1841  the  father  died,  having  first  made  a  will,  whereby 
he  gave  all  his  real  and  personal  estate  to  his  sons  Samuel,  Daniel,  and  Tobias  Walker, 
except  that  he  gave  to  tiie  Plaintiff  a  legacy  of  £50  only^stating  as  a  reason  that 
William  was  otherwise  well  provided  for,  and  he  appointed  [233]  &mue1,  Daniel,  and 
Tobias  Walker  executors  of  nis  will. 

The  father  was  eighty-five  years  of  age  when  he  died ;  and  the  bill  alleges  that 
the  Plaintiff,  b;^  reason  of  his  having  mortgaged  his  interest  in  the  Sodbnry  estate  to 
the  amount  of  its  value,  had  not,  at  the  time  of  his  father's  death,  and  had  not  for 
some  time  before  had,  any  means  of  support,  except  such  as  were  and  had  been 
allowed  him  by  his  father : — That  be  had  never  interfered  in  the  management  of  his 
father's  affairs  and  property ;  and  it  is,  I  think,  proved,  that  at  the  time  of  and 
after  his  father's  death,  the  Plaintiff  was  in  needy  circumstances.  It  appears  that 
he  applied  to  his  brothers  for  pecuniary  assistance  to  enable  him  to  i^iock  the  iarai 
at  Sodburv. 

The  Putintiff  was  discontented  with  the  disposition  made  of  the  i»roperty  of  his 
father  and  mother,  and  after  considerable  negotiation,  of  which  it  is  to  be  runetted 
that  the  full  particulars  do  not  appear,  and  some  corre^ndenoe,  which  I  shau  hare 
occasion  to  notice  it  seems  to  nave  been  agreed,  that  the  Ghilw<ntii  estate  should 
bs  equally  divided  between  the  four  brothers,  and  that  die  Plaintiff,  who  was  in  want 
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of  money,  should  sell  hia  share  to  the  other  three.  On  the  IStfa  of  October  1841 
the  parties  met  at  the  office  of  Mr.  Soberta  to  execute  the  deeds  which  be  had 
prepared,  and  aeoordingly  an  indenture  dated  the  16th  of  October  1841,  and  made 
between  ^e  Plaintiff  of  the  first  part,  Samuel  Sturge  aod  the  Defendants  Daniel  Sturge 
and  Tobias  Walker  Sturge  of  the  second  part,  aiul  John  Boberta  of  the  third  part, 
was  executed  by  those  parties.  The  deed  recited  the  will  of  WiUitatt  Mill,  and  the 
marriage  of  Elizabeth  Mill  to  Toby  Walker  Sturjie,  and,  after  stating  the  parties  of 
the  fin*  and  r2M]  sdoond  pails  to  be  tibe  surviving  children  of  tiie  mamage,  and 
tiiat  they  had  agceed,  that  the  estate  should  be  equallv  divided  between  thein,  and 
tiut  the  share  cl  the  Pluntiff  should  be  purchased  by  his  brothers  for  £950,  it  was 
witnessed  that,  in  pursuance  of  the  agreement^  and  in  order  to  d^eat  all  estates  tail 
by  virtue  of  the  recited  will,  and  to  limit  the  inheritance  in  fee-simple  to  the  uses 
therein  mentioned  and  in  consideration  of  the  sum  of  £950  paid  as  therein  mentioned^ 
the  Plaintiff,  in  pursuance  of  the  statute  therein  mentioned,  conveyed  the  estate  to 
Roberts  in  fee,  tor  the  uses  in  equal  thirds  of  Samuel  Stmge  axm.  the  Deittuibnts 
Daniel  and  Tobias  Walker,  as  tenants  in  common. 

This  is  the  deed  which  the  Plaintiff  seeks  to  set  aside.  He  says  that  he  executed 
it  under  a  misapprehension  ol  his  right,  and  in  the  belief,  that  be  was  conveying 
only  one-fourth  part  of  the  estate,  and  that  he  was  not  aware,  that  in  consequenee 
of  no  fine  m  reoovor  having  been  levied  or  suffered,  he  waa  entitled  to  the 
whole  estate.  He  further  alleges,  that  be  executed  the  deed  without  having  had 
proper  legal  advice ;  that  the  real  facts  of  the  case  were  not  disclosed  to  him,  and 
that  he  was  at  the  time  under  the  pressure  of  pecuniary  difficulties. 

It  is  to  be  observed  that  the  only  title  recited  in  the  deed  is  the  title  derived 
under  the  will  of  W.  Mill,  and  that  the  only  consideration  given  to  the  Plaintiff 
was  the  alleged  value  of  one-fourth  of  the  estate. 

The  DefendaQts,  not  now  denying  that  the  Plaintiff  was  entitled  to  the  whole 
estate  under  the  will  of  his  grandfather  W.  Mill,  insist,  that  he  was  perfectly  a.vaxe 
of  the  nature  of  his  right  and  claim,  executed  the  deed,  with  a  full  knowledge  of  its 
contents  uid  [[286]  effect,  and  that  it  was  a  compromise  of  family  differences,  made 
aiter  due  consideration,  and  with  a  full  understandinj^  of  the  case ;  and,  in  particular, 
they  say,  that  on  the  2d  of  April  1841,  and  almost  immediately  after  the  testator's 
death,  the  Plaintiff  required  to  see  and  was  shewn  a  copy — ^viz.,  the  probate  copy — 
of  the  wiU  of  W.  Mill,  and  then  insisted  on  his  right  to  the  whole  estate  under  that  will ; 
and  that  on  the  15th  of  October  1841  the  deed  containing  an  accurate  recital  of  the 
will  of  W.  Mill  was  read  over  to  him,  and  that  he  pertectly  understood  it.  These 
allegations,  if  established,  would  be  very  material,  and  it  is  necessary  to  examine 
carefully  the  evidence  in  support  of  them,  which  I  have  done. 

As  to  the  meeting  of  the  2d  of  April  1841,  the  only  disinterested  person  who 
was  present  was  the  witness  Levitt,  who  had  been  examined  on  both  sides,  but 
whose  recollection  is  unfortunately  so  imperfect,  that  the  important  facts  cannot 
be  ascertained  from  his  evidence.  The  documents  which  were  material  with  refereqce 
to  all  the  claims  then  subsisting  were — 1st.  The  will  of  W.  Mill ;  2d.  The  settlement 
made  on  the  marriage  of  Toby  Walker  Stuige  and  Elizabeth  Mill;  3d.  The  will  of 
Elizabeth  Sturge ;  and,  4th.  The  will  of  Toby  Walker  Sturge ;  and  if  any  claim  was 
made  under  the  will  of  W.  Mill,  it  was  of  the  utmost  importance  to  ascertain,  whether, 
in  contemplation  of  the  marriage  of  Elizabeth  Mill,  or  on  any  other  occasion,  a  fine 
had  been  levied,  or  a  recovery  suffered  of  the  devised  estate.  As  to  that,  it  does 
not  appear  that  any  enquiry  had  at  that  time  been  or  was  then  made,  and  as  to  the 
documents,  after  repeatedly  considering  the  evidence  of  Mr.  Levitt,  I  find  it  impossible 
to  collect  from  it,  what  were  the  documents  produced  or  referred  to,  and,  in  particular, 
whether  the  [236]  probate  copy  of  the  will  of  Mill  was  produced,  as  is  alleged  by  the 
Defendants,  and  if  so,  whether  any  question  was  raised  upon  its  construction  and 
effect,  or  any  claim  made  under  it ;  and,  upon  the  evidence  1  am  of  opinion,  that  it 
is  not  established,  that  in  April  1841,  the  Plaintiff  knew  that  he  had  any  le^  claim 
under  the  will  of  his  grandfather  W.  Mill,  and  still  less,  that  he  then  claimed  the 
whole  estate  under  tAut  will. 

On  the  15th  of  October  1841,  at  the  meetioff  when  the  deed  was  executed,  there 
were  {ffesent  the  parties,  the  Plaintiff,  his  brothers  Danid  and  Tobias  Walker,  and 
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Mr.  Roberta,  add  the  attesting  witnesses  were  Augustus  Alexander  and  Hr.  Johnson. 
Mr.  Alexander  states,  that  before  the  deed  was  executed,  the  draft  was  read  era- 
aloud  by  himself  slowly  and  deliberately,  and  that  whilst  the  same  was  so  read,  the 
deed  was  held  by  the  Plaintiff  and  one  of  his  brothers,  who  attended  to  and  followed 
the  reading  of  the  draft ;  but  beyond  that  he  has  no  recollection  tA  any  explanation 
having  bcwa  givMi  to  or  required  by  the  Haintiff  of  the  ctmtenta,  or  effect  of  tite 
deed. 

I  am  of  opinion,  that  this  evidence  does  not,  of  itself,  establish  ike  fact,  that  the 
Plaintiff  did  tuUy  understand  the  effiM^  o£  what  he  was  doing.  It  does  not  shew 
that  he  understood  or  had  the  meuu  d  understanding  the  effect  of  the  will  whidi 
was  recited  in  Uie  deed,  that  he  alone  was  at  that  time  enticed  to  the  estate  tail  hy 
the  will  devised  to  his  mother,  or  that  he  was  Uien  (widioot  any  oonsiderata<m  we 
more  than  one-fourth  part  <A  the  estate),  convctying  or  about  to  convey  away  his 
exoluiive  ririit  to  the  whole, 

[887]  Mr.  Roberts  has  been  examined  as  a  witness  for  the  Plaintiff  and  for  the 
Defendants.  In  hia  evidence  for  the  Defendants  he  states,  that  shortly  after  the  death 
of  the  father,  and  as  it  seems  in  April  1841,  the  Defendant  Daniel  consulted  him 
with  respect  to  a  <][ue8tion,  which,  he  says,  had  arisen  between  the  Plaintiff  and  his 
brothers,  the  question  in  dispute  being,  that  the  Plaintiff  claimed  the  whole  of  the 
tetate  at  Chilworth,  and  his  brothers  disputed  that  claim,  alleging  that  the  estate  ought 
to  be  equally  divided. 

It  appears  fnnn  Utis  evidence  (wfaetbor  the  Plaintiff  had  made  this  claim  or  not), 
the  Deraidant  Daniel  informed  Mr.  Roberts  that  he  bad ;  and  we  must  undnvtand 
from  thi^  that  Daniel  knew,  at  leasts  that  such  a  claim  mij^t  be  made,  and  he  aalnd 
the  opinion  of  Mr.  Roberts  upon  it.  Upon  wfaidi  occasion,  Hr.  Roberts  cited  to 
Duilel  Sturge  the  oases  of  LoddtngUm  v.  Kyim  and  Doe  v.  CdUns.  Mr.  Roberts,  though 
he  had  not  at  that  time  any  copy  of  the  wilt  of  W.  Mill,  yet  being  verbally  informed 
of  its  contents,  and  apparently  imowin^  the  effect  of  the  settlement,  and  of  the  wills 
of  Mr.  and  Mra.  Sturge,  expressed  himself  to  the  effect,  that  it  appeared,  in  his 
oiunion,  doubtful  what  (having  regard  to  the  intention  of  the  testator)  would  be  the 
legal  construction  put  upon  uie  will,  such  legal  construction  being,  in  his  opinion, 
that  the  children  of  the  daughter  of  Elizabeth  Sturge  should  divide  the  estate  between 
them.  This  being  the  opinion  he  expressed,  be  says  that  Daniel  Sturge  told  him  that 
he  communicated  it  to  the  Plaintiff. 

He  tiien  speaks  of  the  occasion  of  the  Plaintiff's  first  odKng  n^n  him,  with 
reference  to  the  dispute  between  him  and  his  brothers,  and  sfcs^ng  his  claim  to  the 
whole  of  the  estate,  on  the  ground  of  the  whole  of  the  estate  [^Ss]  being  given  to 
W.  Mill's  daughter  and  her  issue.  I  regret  that  Hr.  Roberts  has  not  stated  we  time 
when  the  Plaintiff  first  called  upon  him  with  reference  to  the  dispute ;  the  impression 
on  my  mind  is  that  he  refers  to  October  1841,  shortly  before  the  execution  of  l^e 
deed.  And  he  says  that  he  saw  the  Plaintiff  and  the  Defendants  at  different  times, 
and  not  together ;  and  that,  having  regard  to  the  intention  of  the  testator  (W.  Mill), 
or  to  the  intention  or  understanding  of  their  father  and  mother,  he  advised  the 
Pluntiff  and  Defendants,  that  it  would  be  better  to  compromise  the  matter  by 
settling  among  themselves,  by  reason  that  litigation  was  attended  by  expense.  Se 
says  that  he  fully  discussed  the  question  in  dispute  with  the  Plaintiff  alone,  and 
then  referred  to  and  quoted  the  cases  he  had  before  mentioned.  He  is  not  aware 
that  he  said  anything  about  CM^ioting  decisions ;  but  he  told  tiie  Plaintiff  what  he 
conceived  to  be  the  intention  <^  tiie  testator.  He  from  the  first  nnderstood  that  the 
Defendants  wished  the  estate  to  be  divided  equally  amongst  them  all,  which  arrange- 
ment or  proposal  was,  in  hie  opinion,  and  having  regard  to  the  situation  of  the  famuy, 
a  foir  and  proper  proposal  or  arrangement  for  the  Plaintiff  to  accept,  as  it  appeared 
the  best  which  the  particular  circumstances  of  the  case  admited  of.  He  says  that  he 
advised  the  Plaintiff  to  consult  some  other  professional  person  respecting  the  construc- 
tion of  the  will,  and  that  two  or  three  days  i^terwards  the  Plaintiff  told  him  that  he 
had  consulted  other  lawyers,  and  had  made  up  hii  mind  on  the  subject ;  and  he 
then  gave  directions  to  jvepare  a  deed,  conveying  all  his  interest  in  the  estate^ 
which  he  agreed  to  divide  with  his  brothers,  the  consideration  of  such  deed  to  be 
reserved. 
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It  Menu  Irom  this  eridenMt  that  t^a  Plaintiff  bad  at  least  aoine  opportunity  of 
taking  other  adrioe  on  the  P89}aabje6tv  and  die  deed  having  been  reaa  orer,  a«  Mr. 
Bohwti  fltatee^  whieh  agreea  with  what  ia  stated  by  Mr.  Alexuider,  Mi,  Bt^ierte 
talcei  on  himaeU  to  state,  that  the  Plaintiff  follv  undentood  it  Kit  it  doe*  not 
appear,  that,  in  bot»  the  Plaintiff  ew  did  oonsiut  any  o^ar  profeaei«ial  perxMi  on 
the  enbjeet :  it  doea  not  appear  even  tiiat  he  had  an^  proper  meana  of  taking  advice 
on  the  oonstniction  of  bu  grandfather's  will ;  and  it  w  olear  that  he  had  not  any 
]voper  meani  of  taJdng  advice  on  the  iMY>poaed  deed ;  for  Mr.  Boberta  states,  on 
crosa-examination,  that  ue  Plaintiff  never,  to  bis  knowledge  or  belief,  obtained  from  him 
or  applied  for  a  draft  or  oopy  of  the  deed,  and  that  be  never  {vomiaed  or  undertook 
to  funrish  bim  with  a  draft  or  oopy  of  it  Whatever,  therefore,  might  be  the  advice 
of  Mr.  Boberta  as  to  consulting  another  professional  person,  it  was  clear  Uiat 
Mr.  Boberta  thoi^t  the  Plaintiff  should  be  contented  with  such  adviee  as  eoold  be 
taken  upon  hia  own  knowledge  and  statement  of  the  case,  without  nfwenoe  to 
doeuments.  Now  in  a  case  lilce  this,  I  think  it  was  the  duty  of  the  iHYithers,  and  of 
Mr.  Roberts^  who  waa  their  legal  adviser,  to  aee  that  the  Plaintiff,  who  waa  or  (in 
r^id  to  dwdottbta  of  Mr.  Boberte)  might  be  entitled  to  the  whole  ertate,  and  wno 
was  called  upon  to  alienate  the  whole  for  the  alleged  value  (A  a  fourth  part,  to  take 
care  tiiat  the  Plaintiff  did  elearly  understand  what  his  right  was,  and  what  he  was 
doing.  In  the  cvcumstances  in  whieh  they  were  placed,  I  diink  it  was  the  duty  of 
the  Plaintiff's  brothers  and  of  Mr.  Roberts,  to  see  and  be  able  to  shew,  that  the 
Plaintiff  did,  in  fact,  receive  and  act  upon  indepraident  advice  as  to  his  ri^ts,  and 
that  be  parted  with  his  rights  with  knowledge  and  on  deliberation.  On  o(Hisidering 
the  evidence  of  Mr.  Roberta,  in  many  places  ambiguously  expressed,  I  own  that  I  am 
not  satisfied  from  it  that  the  Plaintiff  understood,  or  ever  had  communicated  to  [8401 
him,  the  true  state  of  ^e  case.  He  may  have  known  the  oinnion  of  Boberts ;  and  I 
collect  from  his  evidence  and  his  conduct,  as  stated  by  himself,  that  in  his,  Boberts's, 
opinion  tiie  wills  of  Elisabeth  and  Toby  Walker  Stnige  were  not  legally  opefative ; 
t£at  the  title  to  tike  {ooputT  was  that  which  was  given  by  the  will  (M  Wil^m  Mill, 
imder  which  the  surviving  cluldr«a  of  Elisabeth  Sturge  ware  entitied  in  equal  shares ; 
tha.%  such,  at  least,  was  the  intention,  but  there  was  some  doubt  upon  the  legal 
construction.  I  make  no  remark  upon  this  opinion;  for,  however  strange  and 
inconsistent  with  the  documents  and  with  the  acts  done  it  may  seem,  Mr.  Boberts 
may  have  very  innooenUy  fallen  into  an  error ;  and  his  mistake  might  not,  by  itself 
and  in  the  absence  of  other  oiroumstanoes,  have  made  the  deed  invuid.  He  admits, 
however,  that  the  legal  operation  of  the  will  was,  in  bis  opinion,  doubtful ;  and  I  do 
not  find  that  this  doubt,  m  thatSrespeot,  which  was  communicated  to  tiie  Defmdants, 
waa  ever  conununiMted  to  the  Plaintiff.  He  says,  in  subetanoe,  tiiat  the  Plaintiff 
claiming  tiie  wholes  but  his  Inrothera  wishing  an  equal  division,  he,  Mr.  Boberts, 
thought  it  a  fair  proposal  to  comply  with  that  wish,  without  seanring  to  the  Haintiff 
any  compensation  for  the  greater  right  to  which  (if  Mr.  Bobrats'sdoubts  wate  well 
founded)  he  was  entitied. 

Hanng  oon^ered  the  afieet  of  tiie  evidence  of  Mr.  Boberti^  it  ia  proper  to  look 
at  the  letters,  which,  before  the  date  of  the  deed,  ware  written  hy  tne  T)efendant 
Daniel  to  the  Plaintiff  on  the  subject  of  his  claims. 

The  statement  now  made  by  the  Defendants  is,  that  the  will  of  W.  Mill  was 
known  to  the  Plaintiff  on  the  2a  of  April  1841,  and  that  the  Plaintiff  then  claimed  to 
be  entitied  to  the  whole  estate. 

[241]  However  this  was,  the  Plaintiff  was  dinatisfied  with  his  position  after  his 
father's  death ;  and  his  brothers  intimated  an  intention  of  doing  what  they  oouM  to 
satisfy  him.  They  at  least  knew,  that  a  questicm,  which  Mr.  Boberts  thought 
doubtful,  arose  upon  the  will  of  W.  Mill  It  does  not  appear  that  Mr.  Boberts  had 
any  doubt  that  the  estate  did  not  nass  by  the  will  of  Mrs.  Stuige,  but  he  had  some 
doabtk  whether  all  the  surviving  children  were  not  entitied  under  the  will  of  W.  Mill 
The  question,  according  to  the  view  of  Mr.  Roberts,  as  I  eoSlwb  it  from  his  evidence 
and  conduct^  was,  whether,  in  the  absence  (rf  a  fine  or  reooverr,  the  estate  belonged 
to  the  Plaintiff  as  heir  in  tail,  or  passed  by  the  limitation  in  the  will  to  all  the 
ehildren,  or  rather  the  surviving  children,  of  Elisabeth  Sturge.  We  do  not  know  all 
that  passed  between  Mr.  Boberta  and  the  Defendant  Darnel ;  bat  on  the  14th  of 
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April  1841  the  Defendant  Daniel  Stur^  wrote  to  the  Plaintiff  as  follows 
''^nee  I  returned  home,  I  hare  been  linking  we  may  defer  coming  down  as  we 
talked,  as  it  was  chiefly  with  a  view  to  satisfy  thee  respecting  reading  will,  &c;  all 
oAer  bnainees  we  can  do  when  thee  come  to  75,  wbere  t£ee  and  I  can  consult 
together  for  the  brat ;  now  as  to  tin  will  and  settlemeat^  I  thooglit  there  could  be  do 
objection  to  my  reading  it,  uid  therefore  went  over  to  Tobias,  and  carefully  perused 
the  documents ;  and  as  the  will  does  not  at  all  relate  to  thee  (being  sole  excepting 
cause  amply  provided  for,  the  eldest  son  for  the  time  being),  there  is  no  occasion  for 
me  to  bring  it  down  so  soon  as  intended,  as  thee  may  rest  assured,  nodiing  in  it 
relating  to  thee  would  be  kept  back.  The  other  documents  are  a  confirmation  of  the 
will,  having  full  power  to  dispose  of  the  estates ;  but  as  Tobias  can  leave  better  than 
I  can  now,lie  wiu  most  likely  come  down  early  and  endeavour  to  satisfy  thee." 

[S4^  Gcmsidering  what  is  represented  to  have  been  the  state  of  the  case,  this 
letter  appeurs  to  me  very  extraordinary.  It  is  said,  that  the  Plaintiff  claimed  the 
estate  undw  the  will  of  William  Mill,  which  was  well  known  to  him ;  the  letter 
i^ers  to  a  will,  which  is  said  not  to  relate  to  the  Plaintiff  at  all,  "being  the  sole 
excepting  cause  amply  provided  for,  the  eldest  son  for  the  time  beinf."  This  odd 
expression,  imperfect  and  inaccurate  as  it  is,  refers,  I  think,  to  the  will  ofHre.  Stargc^ 
made  in  pursuance  of  the  settlement  giving  full  power  to  dispose  of  the  estates ;  bat 
no  information  is  given  respecting  the  will  of  Wuliam  Mill,  upon  ihe  construction  <^ 
which  Mr.  Roberts  was  consulted ;  nor  can  it  be  collected  from  the  letter,  that  the 
Plaintiff  knew  of  the  will  of  William  Mill,  or  at  that  time  made  any  claim  under  it, 
or  was  aware  that  any  question  in  which  he  was  interested  arose  upon  its  construction. 
What  followed  immediately  upon  this  letter  does  not  appeu* ;  but  a  aearch  which  was 
made  for  a  fine  levied  of  the  Ghilworth  estates  was  unsuccessful,  a  fact  which  does 
not  seem  to  have  been  ever  communicated  to  the  Plaintiff.  Whatever  the  Plaintiff's 
claim  was,  he  was  not  satisfied  by  such  information  as  he  reodved ;  and  a  claim  to 
stand  under  the  will  of  his  mother  in  the  phu»  of  his  sister  Mra.  Sargeant,  who  died 
in  his  fatiier^s  lifetime,  was  suggested.  This  claim  is  imputed  to  the  PlaintilB^  but 
without  evidence,  by  the  Defendwt  Daniel ;  and  in  a  letter  to  the  Plaintiff^  dated  the 
lUh  of  June  1841,  Daniel  expresses  himself  as  follows: — "I  have  been  thinking  the 
time  is  approaching,  when  we  might  confer  tt^ether  respecting  this  supposed  claim 
to  the  exclusion  of  the  Sargeants  on  Ghilworth.  I  told  them  the  other  day  thee  did 
give  me  to  understand,  tluit  their  share  would  be  thine ;  at  (dl  events,  we  shonld 
have  to  pay  them  or  tbee  one-fourth ;  and  if  we  can  agree  amon^  ourselves  as  to 
the  value  of  one-fourth,  [243]  and  have  J.  Koberta'a  decided  opinion  in  thy  favour, 
we  could  perhaps  have  deeds  or  papers  prepared  by  him,  and  each  of  us  take  one 
share,  <uid  flna^y  settle  it  by  the  time  of  the  stocks  opening,  so  as  to  pay  thee  by  the 
time  thee  wanted  it"  * 

The  iMt  expression  refers  to  die  Plaintiff's  want  of  money,  and  his  wish  to  obtain 
from  his  brotiier  pecuniary  assiatanoe  to  stock  his  form.  Again,  on  tiie  27th  of  Augiut, 
Daniel  writes  to  the  Plaintiff  as  follows : — '*  I  received  thine  this  morning  and  am  not 
aware  of  the  repeated  applications ;  thee  will  recollect  I  wrote  thee  in  confidence  some 
two  months  ago,  on  the  subject  pretty  much,  and  I  continue  in  the  same  mind ;  but 
if  thee  think  of  going  into  a  disputation  of  the  will  and  disputing  Ghilworth,  then  I 
have  done,  and  no  (K>ubt  we  shall  see  it  our  duty  to  oppose  thy  plans,  for  I  really 
begin  to  suspect  thee  are  thinking  of  gaining  more  than  thy  fair  share.  It's  useless 
for  me  to  be  applied  to  for  help,  as  I  nave  disposed  of  all  my  available  funds,  and  if 
thee  must  have  money  to  pay  J.  Bell"  (who  was  a  creditor  of  the  Plaintiff),  "  then  I 
think  we  might  agree  to  settle  the  business,  if  thee  intend  to  come  in  instead  of  the 
Saigeant's ;  but  I  really  know  of  no  paper  of  any  use  to  thee,  and  thee  have  heud  J. 
Boberta's  opinion  upon  it,  and  the  only  chance  I  see  is,  for  thee  to  join  and  est  J. 
Boberts  to  divide  the  estate  by  tiie  usual  deeds,  and  then  we  will  pay  thee  a  full  «iare ; 
but  thee  cannot  expect  me  to  prop  this  ftnward,  seeing  it  upsets  the  Sargean^a  claim ; 
but  I  see  thee  are  willing  to  get  money  and  keep  tbia  overhead.  I  must  speak  my 
mind  freely ;  I  do  say  that  we  should  expend  all  our  shares,  rather  thui  allow  mothers 
will,  as  regards  ua,  to  be  set  aside.  But  this  between  me  and  thee  only  now,  and  I 
do  say,  that  I  shall  consider  it  my  place  to  make  a  stand.  Nevertheless,  I  will  forward 
thy  views,  if  on  a  reason-  [244]-a  ole  term.   I  am  sure  that  paper  is  of  no  uae  to  either 
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of  ui,  and  I  ooakl  nofc  find  itom  J.  BoberU  that  it  would  avail  tiiee.  If  the  point  ii 
disputed,  some  yean  will  elapse  in  the  settlement  I  am  sure,  and  I  am  anxious  for  thee 
to  do  the  best  with  the  land ;  but  I  shall  not  sa^  aa^tiiin^  to  Samuel  or  Totsas  on  tiiis 
snbjeet  at  i^esent."  This  letter  has  a  postsonptk  m  whioh  Daniel  my$,  "Tha»  will 
see  1  feel  bound  to  write  thee  as  above  as  one  <h  (die  executors." 

These  letters  do  not  appear  to  ma  to  oootain  any  eapressions,  from  wUoh  it  oao 
reasonably  be  inferred  that  the  real  nature  of  the  case,  uid  the  opinion  of  Mr.  Roberts 
thereon,  had  been  fairly  disclosed  to  the  Plaintiff  in  the  letter  of  the  27th  August. 

The  Defendant  Daniel  expresses  himself  as  if  fae  had  then,  for  the  first  time,  not 
disoorered,  but  begun  to  suspeot  that  the  Plaintiff  was  makLu  claim  to  more  tiian 
his  fair  share  of  the  estate ;  and  instead  of  giving  the  Plaiutiff  the  information  whioh 
ought  to  have  been  given^  expressioas  are  used,  which  (whether  intentionally  or  not) 
were,  in  fact,  calculated  to  mulead  him,  to  make  him  believe  his  only  chance  of  getting 
anything  was  to  claim  only  a  share  as  friend  of  the  Sergeants ;  that  the  only  persons 
interests  to  oppose  the  only  plausible  claim  that  he  had  were  the  Sergeants ;  and 
that  it  was  the  same  thing  to  his  brol^an  whether  he  succeeded  or  not :  Utat  they 
were,  in  faot,  disinterested,  whioh  tliey  clearly  were  not. 

Under  aU  these  eiroomstaooa^  1  amoi  opinion  tiiat  the  deed  of  October  1841 
cannot  stand  as  against  the  Plaintiff.  I  think  uat  the  FlainUff  did  not  know  his  right 
to  the  whole  of  mia  estate,  and  lUthongh  a  mistake  in  that  respect  might  not  alone 
have  made  the  deed  invalid,  yet,  in  the  absence  of  a  full  and  free  di8^2453-clo8ure 
to  the  Plaintiff  of  all  the  material  facts  and  oiroumstanoes  which  were  known  to  his 
brothers,  and  with  so  much  reason  to  think  that  the  Plaintiff  was  actually  misled,  I 
am  of  opinion,  that  a  deed  obtained  from  him  without  adequate  consideration,  when 
he  was  under  pressure  for  want  of  money,  ignorant  of  his  rights,  and  either  without 
1«^  advice,  or  with  advice  meant  to  promote  the  wishes  and  ttie  interest  tiiose 
with  whom  he  was  dealing  cannot  be  sanctioDed  by  the  Court ;  and  I  think  that,  in 
strictnea^  and  so  far  as  it  can  with  justice  to  others,  the  deed  mif^t  be  set  attde,  and 
the  Plaintiff  be  held  entitled  to  hare  Uke  estates  reoonveyed  to  him,  he  aooountin^  for 
die  £960  which  he  reeeived  with  interest  But  it  appears  thaA  the  estate  or  swne 
wmaiderable  part  of  it  has  been  sold,  and  the  Hsintiff  oy  his  Ull  prays,  tliat  he  may 
be  at  blmty  to  elect  to  take  the  porduue-monies  in  lieu  of  the  puts  of  the  estate 
whioh  have  been  sold ;  and  at  the  hearing  I  understood,  that  he  was  willing  to  take 
the  pun^ase-money  and  oonfinn  the  purchases;  and  if  that  be  the  ease,  the  decree 
will  be  to  take  an  acoount  of  the  porehase  ninnies  received,  and  im  payment  of  tiie 
balance,  after  deducting  the  £960. 

I  am  of  opinion  that  the  costs  of  the  suit  must  be  paid  by  the  Defendants  Daniel 
and  Tobias  Walker  Storjn ;  and,  if  it  cannot  be  otherwise  arranged,  the  Plaintiff 
must  pay  the  costs  of  the  other  Defendants,  and  having  thwn  over  agauist  tih» 
Defeoaants  first  named. 

Nom — Aji  AppMl  to  the  Lord  Chaneellor  is  nov  p«™<™g 


[246]  EiuimsTDt  e.  Koil.  Nov.  6,  lBi9. 

[S.  C.  l»L.J.Ch.26.] 

A  solicitor  was  ooooemed  in  a  cause  for  two  parties,  and  a  petition  was  served  on  him 
which  affected  «ie  only,  bnt  without  any  intimation  in  respect  of  which  of  these 
parties  he  was  served.  He  appeared  on  tile  hearing  for  both.  Held,  that  the  party 
having  no  interest  in  the  matter  was  entitled  to  his  costs. 

A  solicitor  was  conoemed  in  the  cause  for  two  Defendants,  Captain  Ba^ott  and 
Mrs.  fiaghott.  In  1841  an  ardac  was  made,  tiiat  Captain  Baj^ott  shonld  pay  a  snm 
of  mon^  to  Burnett.  The  registrar  having  recently  been  api^ed  to  to  dnw  up  the 
order,  he  declined,  on  the  gronnd  of  the  neat  delay  which  had  t^en  place.  A 
petition  was  now  presented  to  have  tiie  oraer  drawn  up^  which  concerned  Captain 
Bagbott  abne.   Ine  petitint  was  served  on  the  solioitOT  of  bodi  'Ux.  and  Mrs. 
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Ba^ott,  without  any  tntiiu*ti<m  in  nipect  of  whom  the  Mrriee  wu  nude.  Both 
pirtiei  appeared. 

Mr.  Giffard,  in  Bupport  of  the  petition. 

Mr.  Jessellt  for  Mra  Baghott»  admitted  that  she  was  not  intereited  in  tha  nlfnri 
of  the  petition,  but  asked  for  her  coete  of  appearanoe. 

Mr.  Giffard,  in  reply,  reeitted  this,  and  argued  that  the  wlicitor  oog^t  to  have 
known  that  tiie  petition  waa  wred  in  reepeot  <d  Captain  Baghott  akwa ;  and  that  Jm 
ong^t  Dot^  thmaon,  to  hare  ^>peared  far  Mrs.  Ba^iott 

Thx  Mastsr  of  thk  Rolls  [Lord  Langdalej  uid,  be  oould  not  mfaua  the  eoete, 
no  intimation  having  been  given  to  tlia  Kmoitor,  in  respaet  of  whieh  ol  his  oKenti  |ie 
had  been  serred. 

Nom— See  Bna  v.  KmUA,  11  Beavan,  433,  and  the  note. 


(]M7]   DU6DAUE  V.  DuoDALE.   Jfoy  Si,  Nob.  8,  lSi9. 


Baal  estates  wen  derised  in  trosb  to  raise  a  iagaoy  for  a  olaas  of  next  of  kin.  The 
l^jacy  was  raised  and  oaiiied  to  a  sepanto  aaooont  in  the  suit,  and  afterwards 
costs  were  inoaned  hi  asoertaininc  the  daM  in  the  Blaster's  offios:  Uptm  petitioa 
of  tiie  legatees,  sneh  oosts  wore  h«d  to  be  a  diaige  on  the  estate^  and  wore  ordmd 
to  be  raised. 

The  testator,  Henry  G^east  Dugdale,  by  kis  will,  dated  the  I7th  of  December  1839, 
devised  his  real  estates  to  the  Pliunta^  William  Stretford  Dogdale,  for  the  term  el 
1000  years,  in  trust  to  raise  the  sum  ot  jSSOOO,  to  be  equally  divided  amonat  raoh  of 
his  next  of  kin,  both  maternal  and  paternal,  as  should  ba  living  at  the  time  of  his 
death.  (S.  C.  11  Beavan,  402.) 

The  Plaintiff,  being  heir  at  law,  and  sole  trustee  and  executor,  by  his  lall  allegod 
tiiat  he  was  uni^  to  discover  who  ware  the  next  of  kin  pointed  oat  mkI  ent^d 
under  the  will,  and  he  prayed,  amon^  othar  thiiM  a  ruerenoe  to  the  Mkster  to 
inquire  who  wwe  tiie  next  of  kin  entitled  to  the  £2000  directed  to  be  raised  out  of 
the  real  estates,  and  the  shares  to  whieh  tiwy  were  respoetively  entitled. 

The  Defendants  were  all  of  t^em  infants,  and,  by  their  answer,  only  submitted 
their  rights  to  the  protection  of  the  Court 

By  the  decree,  made  on  the  29th  of  June  1841,  after  directing  the  uiual  aeoounts, 
it  waa  referred  to  the  Master  to  inquire  who  were  the  next  of  kin,  both  matffinal  and 
paternal,  of  the  testator  living  at  the  time  of  his  death ;  and  the  Master  was  to  inquire 
of  what  real  estate  the  testator  was  seised. 

The  Master,  by  his  report,  dated  the  10th  of  May  1844,  found  that  Louisa  Ann 
Dilke  and  Penelope  Paoke  ^48]  were  the  testator's  only  next  of  kin  on  the  paternal 
side  living  at  his  deatii,  and  that  Charles  Baldwin  was  one  of  the  next  of  kin  of  the 
testator  on  the  maternal  sid^  and  that  no  other  pawn  bad  ebimed  to  be  soBh  next 
<A  kin. 

By  an  order  made  <hi  further  direotirau  on  the  23d  July  1844,  it  was  deolared 
that  the  £2000  was  well  charged  on  the  premises  comfxised  in  the  term  of  1000 
years  created  by  the  will,  and  certain  accounts  and  inqmries  were  diret^  to  be  made, 
and  directions  given,  respecting  the  said  sum  of  JK2000  and  interest^  and  whethar  the 
«ame  shotdd  be  raised  by  sale  or  mortg^ige. 

A  sufficient  sum  was  afterwards  raised  bv  sale  lot  payment  of  the  £3000  and  the 
interest  thereof,  which,  at  the  date  of  the  Master*!  report,  amounted  together  to  the 
sum  of  £2658,  38.  Od. 

By  a  snbeaquent  order,  dated  in  August  1847,  the  sum  of  £2363,  13s.  4d.,  the 
amount  <rf  tbs  ^ndpal  sum  of  £2000,  and  interest  thereon  up  to  the  17th  day  ol 
August  1847,  waa  paid  into  Court  by  the  Plaintiff,  to  the  account  of  the  next  of  kin 
of  tiie  testator  Heuy  Ckast  Dugdale. 

By  the  teport  ctf  Hay  1844,  it  had  bean  only  found  that  Charles  Baldwia  waa 
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OM  of  the  next  of  kin  of  the  testator  on  the  maternal  aide,  and  consequently,  on  the 
18th  December  1847,  a  further  inquiiy  was  directed ;  and  by  a  report,  dated  the  29th 
of  Jannary  1849,  the  Master,  after  great  inquiry  and  taking  much  evidence,  found 
(what  be  oould  not  find  at  first)  that  Chariee  EkUdwin  was  the  only  next  of  kin  on 
the  maternal  side  oi  the  testator,  living  at  the  time  of  his  death. 

[2^]  This  pe^tion  was  presented  by  Louisa  Ann  Dilke  and  the  executors  of 
Penelope  Packe ;  and  it  prayed  for  payment  to  them  of  their  respective  thirds,  and 
further  prayed,  that  their  costs  of  making  out,  proving  and  establishing  their  respective 
claims  before  the  Master,  as  well  as  of  this  petition,  might  be  paid  to  them  out  of  a 
fund,  raised  or  to  be  raised  from  the  real  estate ;  and,  a  stop-order  having  been 
obtained  by  Richard  Spooner  Jacques  Winterton,  it  was  prayed  that  he  might  pay  the 
costs  occasioned  by  giving  him  notice  of  the  petition. 

Mr.  Turner  and  Mr.  Spooner,  for  the  Petitioners,  the  next  of  kin  ex  fcmrie  patemd, 
argaed,  that  the  difficulty  having  been  created  by  the  will  of  t^e  testator^  the  oosts 
of  ascertaining  the  cUus  ought  to  oe  borne  bv  the  estate.  That  the  rule  was  admitted 
in  ifiiAr&Muoii  v.  JVwman  (4  Myl.  &  Cr.  490)  and  Shviilewoiih  v.  Bouarth  (4  MyL  & 
Or.  492X  in  which  oases,  persons  who  were  not  parties  to  the  cause,  but  intervened, 
were  held  entitled  to  their  costs  of  making  out  their  claim. 

Mr.  W.  T.  S.  Daniel,  for  the  next  of  kin  ex  parte  maiemd.  The  suit  is  for  an 
administration  of  the  testator's  estate,  and  the  terms  of  the  will  made  it  necessary  to 
ascertain  the  class.  (Beames  on  Costs,  14,  341  (Ist  ed.),  and  8  and  227  (2d  ed.).) 
The  estate  ought,  therefore,  to  bear  the  costs.  When  the  amount  was  paid  into  Court, 
it  was  not  carried  to  the  account  of  the  individuals  now  found  entitled,  but  generally 
to  the  account  of  "the  next  of  kin,"  &o. 

Mr.  Stevens,  for  the  infant  Plaintiff.  The  costs  ought  not  to  come  out  of  the 
general  estate,  but  ought  [250]  to  be  borne  by  the  legatees,  or,  at  all  events,  no  costs 
ought  to  be  allowed  subsequent  to  the  time  when  the  fund  was  severed  and  carried 
over  to  a  separate  account.  The  general  rule  is,  tiiat  creditors  and  next  oi  kin,  goinc 
in  to  establish  their  claims  before  a  Master,  pay  the  expenses  of  so  ddng ;  but  tut  i^ 
after  having  established  their  claims,  they  are  permitted  to  mix  in  the  cause  as  if  the^ 
had  been  parties,  then  in  respect  of  such  proceedings  they  may  be  entitled  to  their 
oosts,  fTaUe  v.  JFtate  (6  Mad.  1 10),  Hvichinaon  v.  Freema/n^  and  ShuUlevxrrth  v.  Howarih 
are  inapplicable,  for  in  those  cases  the  costs  were  paid  to  the  legatees  oat  of  Uieir  own 
fund,  they  being  entitled  to  the  residue. 

In  Wallis  v.  WiUiame  (Beames  on  Costs,  227),  a  party  was  held  not  entitled  to  his 
oosts  of  proving  in  the  Master's  office  his  relationship  to  the  testator ;  and  in  Jenour  v. 
JcTwar  (10  Yes.  571),  where  a  legacy  had  been  severed,  the  Court  observed :  "  As  to 
the  costs,  there  is  a  distinction  between  this  and  the  ordinary  ease  of  costs  out  of  (he 
estate  ;  for  though  it  is  true  that  rule  prevails  where  a  question  arises  between  the 
individual  and  the  person  taking  the  bulk  of  the  estate,  how  far  the  bulk  of  the  estate 
is  to  answer  for  a  legacy,  a  sum  of  money,  or  «  portion,  yet,  if  there  is  no  question 
between  the  latter  and  persons  claiming  against  him  tiia  bulk  of  the  estate,  but,  after 
he  has  paid  out  of  the  bulk,  and  done  3l  that  is  incumbent  upon  him,  a  question 
arises  as  to  the  interest  in  that  property,  clearly  severed  from  the  bulk,  the  expense 
of  questions  touching  that  fund  ought  to  be  thrown  upon  the  fund  itself."  Here 
s<Hne  of  the  costs  were  unnecessarily  incurred  by  obtaining  an  imperfect  report ;  and 
this  application  is  too  late,  for  no  further  directions  were  reserved  by  the  decree. 

[261]  The  Master  of  the  Rolus.  I  will  consider  this  case.  It  is  too  im^rtant 
to  decide  without  examining  the  authorities  to  see  if  tbe^  lay  down  any  prmci|»le. 
It  is  admitted  that  this  is  a  new  case,  and  that  tiie  Court  is  aued  to  do  that^  which 
it  has  never  been  asked  to  do  on  former  occasions. 

Nov.  &  Thk  Master  of  the  Rolus  [Lord  Langdale].  It  appears,  from  the 
facts  <d  this  case,  that  the  fund  standing  to  the  account  of  the  testator's  next  oi  kin 
belongs,  in  equal  diird  parts,  to  Louisa  Ann  Dilke,  one  of  tbe  next  of  kin  ctf  the 
testator  living  at  the  time  of  his  death ;  to  Edward  Packe,  James  Packe  and 
Aiuustus  Packe  (the  executors  of  Penelope  Packe),  another  of  such  next  of  kin, 
ana  to  Charles  Baldwin,  the  only  other  of  such  next  of  kin.  (See  1 1  Beavan,  402.) 

The  question  is,  whether  the  next  of  kin  an  entitled  to  any  costs  incurred  since 
the  fund  was  set  apart 
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As  the  fond  could  not  be  distributed  or  the  charge  satiafied,  without  aacertaiiuDg 
who  were  the  next  of  kin,  and  as  the  question  who  were  the  next  of  kin  unavoidably 
uxwe  under  the  will  of  tiie  testator,  I  think  that  this  estate  was,  from  the  first,  liable 
to  pa^  the  costs  of  the  inquiry ;  and  that^  having  regard  to  Uie  state  of  the  cause, 
the  cucumatance  of  the  money  being  raised  and  set  apar^  before  tiie  next  ot  kin 
were  ascertained,  does  not  make  any  differenoe. 

The  whole  eoata  mnst^  therefore,  be  raised. 

[262]   Brown  v.  Oakshott.   Nov.  6,  6,  1849. 

Case  and  opinion  submitted  and  taken  by  trustees  in  contemplation  of  the  litigation, 
held  prinleged  as  against  the  ceatuia  que  inat, 

Thu  was  a  motion,  made  on  behalf  of  parties  beneficially  interested,  for  a  receiver 
and  manager  of  a  brewery,  carried  on  by  executors  and  trustees,  and  also  for  the 
usual  order  for  production  of  documents. 

As  to  the  production,  the  Defendants  admitted  they  were  trustees  and  executors, 
and  said,  that  they  had  stated  a  case  for  the  opinion  of  counsel.  With  respect  to 
this,  the  answer  oontained  the  following  passage :  "  And  these  Defendants  say,  that 
the  statement  mentioned  in  the  acheduk  as  submitted  to  counsel  in  the  month  oi 
November  1848  was  so  submitted  and  his  opinion  thereon  taken  in  contemplation 
of  the  present  litigation ; "  and  they  submit,  "  that  tiie  said  ease  and  opinion  an 
privileged  and  ought  not  to  be  produced." 

Mr.  Hogers,  in  support  of  the  motion.  If  the  Defendants  had  stated,  that  they 
had  taken  this  opinion  for  their  own  personal  guidance,  and  that  it  had  been  paid 
for  out  of  their  own  funds,  the  case  and  opinion  might  perhaps  have  been  considered 
privileged ;  but  being  taken  by  parties  holding  a  fiduciary  character,  at  the  expense 
of  the  estate,  tiieir  ceduis  que  trtutf  to  whom  they  belong  ought  to  be  allowed  to 
inspect  them.  There  can  m  no  valid  reason  for  concealing  <£em  from  the  parties 
interested. 

Mr.  Turner  appeared  on  the  motion  for  the  trustees  and  executors,  and 

Mr.  Foster,  Mr.  Qodfr^,  Mr.  Briggs,  and  Mr.  Stinton,  for  other  Defendants. 
M^TBR  OF  THX  RoLLS  JLord  Langdale],  without  hearing  the  Defendants, 
said : — I  do  not  know  what  motive  the  De»ndant8  may  have  for  not  permitting  an 
inspection ;  bnt  if  they  refuse  to  produce  them,  I  think  they  have  a  right  to  do  so. 

£263]   Hyds  v.  Edwabbs.   Nov.  6,  1849. 

[Affirmed,  1  Mao.  &  G.  410;  41  £.  K  1323;  I  H.  &  Tw.  502  ;  47  K  S.  1629.] 

Under  an  Act^  certain  monies  were  to  be  distributed  on  petition.   A  referenoe  being 
directed  to  ascertain  the  persons  entitied,  one  who  was  not  a  party  to  the  refereooa 

went  in  thereunder  and  failed.  He  afterwards  filed  a  bill,  on  the  ground  that  he 
was  in  want  of  discovery  and  evidence,  which  he  could  not  obtain  in  the  reference. 
The  Court,  though  it  held  that  the  bill  was  not  demurrable,  nevertheless  stayed 
the  proceedings  therein  until  the  Master  had  made  his  report 

The  Loudon  Dock  Company  were,  by  their  Act,  empowered  to  take  the  necessary 
lands.  The  purchase-money  of  some  property  thus  taken  was  paid  into  Court,  and 
the  Act  directed,  that  the  same  should  be  applied  under  the  direction,  and  with  tiie 
approbation,  <tf  tiie  Court,  "to  be  signified  ny  an  order  made  upon  a  petition  to  be 
preferred  in  a  summsrr  way." 

Upon  the  death  of  the  tenants  for  life,  a  reference  to  the  Master  was,  in  1841, 
made,  upon  petition,  to  ascertain  the  heir  at  law;  but  the  order  oontained  no 
direction  for  the  produoti<m  of  deeds  and  papers,  or  for  the  examinati(»i  of  parties. 

In  1848  Hyde  and  wife,  who  clatmed  the  fund,  petitioned  for  a  reference,  and 
for  an  order  for  production  .and  examination  tyt  parties.  This  the  Master  ck  the 
Bolls  refused  wit^  costs.   (11  Beav.  76.) 
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[2641  Hyde  and  wife  then  went  in  under  the  pending  reference,  but  their  claim 
was  disallowed.  They  then  filed  this  bill  to  cBtablish  their  claim,  and  a  demurrer 
thereto,  on  the  ground  that  the  Plaintiff's  remedy  was  by  petition,  was  orermled  by 
the  Master  of  the  Bolls.  (12  Beav.  160.) 

The  Defendant  Edwwds  now  moved,  that  all  the  prooeedings  io  this  suit  might 
be  stayedj^neraUy,  or  until  the  Master  should  have  made  his  report. 

Mr.  "mLlpole  and  Mr.  Stevens,  in  support  of  the  motion.  The  Court  will  not 
allow  double  proceedings  to  go  on  simultaneously  for  the  same  object.  Here,  the 
PbuntifiEs,  with  full  knowledge  of  the  alleged  difficulties,  have  ^ne  in  under  the 
reference :  they  have  submitted  to  the  jurisdiction  and  elected  their  remedy,  and  ar^ 
therefore,  precluded  takine  another  proceeding  for  the  same  purpose.  At  all  events, 
the  Court  will  await  the  duster's  report^  when  all  the  facta,  ouums,  and  circumstances 
will  appear,  and  thus  enable  the  Court  to  judge  whether  any  hirther  proceedings 
are  neoeasaiy  or  proper. 

Mr.  Lloyd,  for  other  Defendant!.  The  Court  has  a  general  juriadiotion  to  stay 
unnecessaz^  uid  improper  proceadinga.  Here  the  two  prooeediaga  cannot  go  on 
together  without  the  danger  erf  a  conflict^  and  erne  or  otiher  must  m  useless  ami  fall 
to  tJie  nound.  The  Court,  in  the  exercise  of  ita  diacretion,  muat  impoae  some  terms 
on  the  Plaintiflb.  « 

Mr.  Turner  and  Mr.  Elderton,  om/rd,  for  the  Plaintifia.  The  decision  on  the 
demurrer  sanctions  the  Plain-[2d6J-tifiB' right  to  proceed  in  their  suit.  The  reference 
has  been  found  inadequate  to  do  complete  justice.  There  is  no  power  to  examine 
the  parties,  or  to  compel  them  to  proouce  important  documents  in  their  possession. 
The  Master  has  also  refused  to  allow  a  vivd  wee  examination,  or  to  make  a  separate 
report  on  the  Plaintiffs'  claim.  They  may,  therefore,  be  indefimtely  delayed,  and 
their  witnesses,  who  are  extremely  aged,  may  die  while  the  suit  is  staged. 

If  the  Pluntiffs  are  bound  to  elect,  they  must  be  put  to  their  election  in  the  usual 
way  by  order  of  course. 

The  Master  of  the  Bolls  [Lord  I^angdale].  The  interference  of  the  Courts  by 
staying  the  proceeding  in  a  suit  in  audi  a  case  aa  this,  ia  a  matter  of  diacoretiou,  and 
it  muat  be  exercised  on  a  full  knowledge  of  all  the  circumstances  of  the  case,  ao  aa  to 
give  a  reasonable  foundation  for  the  order  made.  The  dreumatancea  of  thia  case  will 
more  aatisfactorily  appear  when  I  get  the  Master's  report  If  I  saw  a  fair  probability 
of  obtaining  it  without  delay,  I  snould  stay  the  proceedings  until  I  saw  the  report, 
when  the  nature  of  the  claims  of  the  different  parties  would  appear,  and  how  they  are 
eupported.  It  is  said  in  one  of  the  affidavits,  that  the  report  may  be  obtained  within 
fiix  months,  and,  under  these  ciroumBtonces,  I  shall  direct  the  proceedings  in  the  suit 
to  be  stayed  until  a  fortoight  after  the  report  is  made,  with  liberty  to  apply  in  case 
of  any  improper  delay  in  obtaining  the  report 

Affirmed  bv  Lord  Cottenham,  26th  November  1849,  1  Mac  &  G.  410,  and  1  Hall 
&  Tw.  552.  His  Lordship  however,  thought  that  the  order  of  reference  upon  tJbe 
petition  ought  to  have  contained  a  direction  for  production  of  documents,  and  for  tiie 
«xamination  ot  parties. 


[266]    In  re  Ekes.    Nov.  6,  1849. 

Application  by  residuary  legatee,  more  than  twelve  months  after  payment,  for  the 
taxation  of  a  solicitors  bill  against  the  executor,  refused ;  notwithstanding  there 
had  been  some  agreement  between  the  legatee  and  solicitor,  and  that  payment  had 
afterwards  been  made  behind  the  back  of  the  l^itee. 

Order  for  taxation,  made  upon  affidavit  of  service,  discharged,  wWi  eoOt ;  the  petition 
biving  misrepresented  the  case,  and  the  real  facta  being  found  not  to  warrant  the 
order. 

Griffitha,  the  executor  of  the  testator,  employed  Bees  as  his  solicitor.   On  the  23cl  \ 
of  March  1849  Morgan,  who  was  entitled  to  the  testator's  estate,  presented  a  special 
petition',  stating  such  employment :  tiiat  Griffiths  died  in  1847,  without,  having  oome 
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to  any  settlement  of  aocouata  with  Bees  for  the  business  done  for  the  estate  of  the 
testator:  Uiat  in  the  year  1845  Griffiths  received,  on  account  of  the  testator's  estate, 
a  sum  of  £300,  and  that  £100  part  thereof  was,  with  the  consent  of  Bees,  paid  to  the 
Petitioner,  and  £200,  the  residne,  was  lodged  by  Griffitiis  in  the  hands  at  Mnkers  in 
Cumarthen,  to  meet  the  claim  of  Bees. 

That  the  Petitioner  signed  an  undertaking  dated  the  19th  of  Febroary  1845, 
which  was  partly  in  the  following  terms : — "  I  hereby  undertake  and  promise  to  pay 
to  R.  Bees  any  sum  or  sums  of  money  that  may  be  fairly  or  reasonably  due  to  him, 
upon  the  rendering  his  bills  and  accounts,  over  and  above  the  sum  of  £200  this  day 
lodged  in  the  bank  for  the  purpose  of  discharging  such  bills,  and  should  Mr.  Rees's  bills 
not  amount  to  the  sum  of  £200,  then  the  overplus  to  be  handed  to  me.— C.  Morgan."  The 
petition  stated,  that  no  bills  of  costs  had  been  ever  rendered  by  Bees  to  the  Petitioner, 
or,  aa  he  believed,  to  Griffiths  in  his  lifetime.  The  Petitioner,  submitting  to  pay 
what  was  due  beyond  the  £200,  prayed  a  deliverr  and  taxati(»i  of  the  tails  of  costs. 

This  petition  was  served  on  Bees  at  CSarmartnen  on  the  36th  oi  March,  uid,  on 
the  Slst  of  March  1849,  Bees  not  appeuing^  an  order  was  made  according  to  the 
prayer. 

Q3571  Bees  now  presented  a  petition,  from  the  evidence  in  support  of  which  it 
appeared,  that  his  biUs  of  costs  had  been  delivered  to  Griffiths  in  June  1846,  and  bad 
been  paid  on  the  27th  of  June  1846,  out  of  the  money  deposited  in  the  bankers' 
hands,  leaving  a  balance  of  £81.  It  appeared  also,  that  in  1846  or  1847,  Morgan  had 
notice  of  the  fact. 

The  second  petition  prayed,  that  the  order  for  taxation,  &c.,  might  be  discharged 
as  to  all  matteis  prior  to  the  28th  of  June  1846. 

Mr.  Turner  and  Mr.  £.  F.  Smith,  in  support  of  the  petition.  The  order  obtained 
on  «he  Slst  of  March  is  irregular,  so  far  as  relates  to  the  bills  of  costs  paid  more  than 
twelve  months  jweviously,  for  whenever  the  Solicitors  Act  applies  (6  &  7  Tict.  c.  73, 
B.  41),  the  Court  cannot,  in  such  cas^  send  a  Inll  for  taxation  as  ^unat  the  solicitOT : 
/ii  re  Douma  (6  Beav.  48fi).  This  role  applies  where  payment  is  made  by  tonstees, 
&c,  and  the  application  for  taxation  is  made  by  the  eesftu  qae  tnui^  In  r$  Mamjf 
(8  Beav.  458).  The  order  was  obtained  upon  a  false  statement  as  to  the  non-payment^ 
and  the  Respondent  ought  to  be  charged  with  the  costs  of  this  petition. 

Mr.  Chandless,  etmtrli.  The  order  was  obtained  upon  special  petition,  and  not  aa 
of  course,  and  therefore  the  rule  as  to  suppression  of  material  facts  is  inapplicable. 
The  solicitor  allowed  the  order  to  be  taken  in  his  absence,  and,  therefore,  if  the  order 
be  discharged,  no  costs  ought  to  be  given,  and  if  it  be  discharged,  it  ought  to  be 
discharged  entirely. 

[2681  The  undertaking  of  February  1845  created  a  privity  between  Mor^n  and 
Bees.  Morgan  thereby  undertook  to  pay  Bees  any  sum  "  that  might  be  fairly  due 
to  him  upon  rendering  his  bills  and  accounts."  This  implies  t£at  the  bills  and 
accounts  were  to  be  reiraered  to  and  settied  by  Morgan.  The  agreement  gave  him  a. 
right  of  taxation,  which  could  not  be  destroyed  by  a  private  aiTannment  between 
Bees  and  Griffiths,  without  his  consent  and  against  bis  interest.  The  case  is  veiy 
different  from  a  eet^i  que  tnt^  coming  to  tax  the  bill  of  the  solicitor  of  the  trustee 
with  whom  he  has  no  connection. 

In  Salme  v.  Paver  (Jacob,  305),  a  Defendant,  upon  a  compromise  of  a  suit,  agreed 
to  pay  the  Plaintiffs'  costs :  Lord  Eldon  held,  that  the  Defendant  was  entitled  to  have 
them  taxed.  In  VvnceiU  v.  Vmner  (1  Myl.  &  K.  214),  the  same  rule  is  stated,  and 
Sir  John  Leaoh  says,  "The  party  a^:%eing  to  pay  [the  costs  of  another  iMuty] 
**  stands  in  the  place  of  the  solicitor's  cuent,  and  has  all  his  rights  to  ascertain  the  just- 
amount  of  costs "  the  rule  is  stated  in  Chamben  v.  Sadler  {\  AdoL  &  El.  717)  and 
Lady  Lam^ord  v.  Mahmy  (4  Dr.  &  War.  p.  109).  Then  baa  been  a  jng^e  between 
Griffiths  and  Beea  to  avoid  taxation ;  but  there  has  been  no  payment,  as  against  the 
party  thus  entitied  by  agreement  to  have  the  bill  taxed. 

THE  Mastib  or  THE  BoLLB  [Lord  Langdale].  This  (nder  cannot  stand  in  ita 
present  form. 

These  bills  of  costs  were  payable  out  of  the  funds  of  Morgan ;  and  he  had  an 
undoubted  right  to  have  them  taxed,  under  the  Act,  if  he  had  applied  in  time.  But 
[IU9]  in  June  1846  the  executor,  who  was  the  client  and  the  party  liaUe  to  pay» 
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urftod  upon  the  amount,  and  paid  the  bills,  behind  the  back  of  MoiipMi,  out  of  the 
£M  deposited  at  the  bankers',  leaving  a  considerable  baluioe.  It  then  became 
DDneeeBsary  to  resort  to  the  undertaking  of  Morgan,  which,  in  oonsequeuce,  ne^er 
came  into  operation. 

I  am  cfHupelled  to  say  that  M<agan  had  very  early  notice  oi  this  paymeat^ 
thouc^  he  denies  it  The  surdus  which  belonged  to  him  was  evm  offered  to  himi 
Imt  he  refused  to  receive  it  Even  after  the  payment  he  might  have  been  entitled  to 
a  taxation,  if  he  had  come  in  due  time ;  but  instead  of  tiiat  he  oomM  for  a  taxation 
years  afterwards,  and  instead  of  stating  his  case  truly  and  fully,  as  he  was  bound  to 
do,  he  lUleged  a  case  not  warranted  by  the  facta,  bub  which,  if  ta'ue,  would  have 
justified  the  order  then  made.  He  stated  that  there  had  been  no  delivery  or  pay- 
ment :  the  facts  were  otherwise. 

It  is  argued  that  this  was  immaterial,  because  the  petition  was  served ;  but  I 
cannot  agree  in  that  Why  Bees  did  not  appear,  I  do  not  know.  The  reasons  stated 
hy  him  are  not  satisfactory ;  for  although  he  was  not  then  in  a  eonditoon  to  make  his 
defence,  he  might  have  appeared  and  adced  for  time. 

The  order  cannot  be  sustained ;  for,  upon  the  facts  now  appearing  the  law  does 
not  allow  Morgan  to  open  the  settlement  <»  aoeouuts.  He  be  enlaced  to  a  tKca- 
taon  of  the  saMequentlnUs ;  but  his  counsel  declining  it  the  order  most  be  altqgetiier 

^'^^^nj^  at  the  conduct  of  Morgan,  I  think  he  ought  to  pay  the  costs  ol  the 
{ffeaent  petition* 


EaOt)]  BoBsnsoM  V.  Skslton.  i%  7,  23,  Si,  Nov.  6,  1849. 

[S.  a  19  L.  J.  Cfa.  140 ;  14  Jur.  323.   For  other  proceedings,  see  12  Beav.  363 ; 

ISBeav.  91.] 

A  purchaser  from  the  Court  is  in  equity  the  owner  from  the  order  oonflrming  the 
report  ^nd  any  deterioration  of  the  property  arising  from  accident  or  by  fire, 
without  the  default  of  the  vendor,  falls  upon  the  purchaser. 

If,  between  the  contract  and  conveyance,  a  loss  arises  by  accident  which  brings  with 
it  legal  obli^tion,  which  must  be  immediiUsly  satisfied,  the  ej^wnse  incimwd  by 
the  vendors  is  payable  by  the  purchaser. 

After  the  confirmation  of  the  report  a  part  of  the  premises  fell  down  and  damaged 
the  neighbouring  property,  the  owner  of  which  threatened  to  bring  an  action, 
and  Uie  remainder  was  ruinous  and  dangerous  to  the  public.  The  vendor  having 
reinstated  and  repured  the  premises,  the  Court  held  that  the  purchaser  was  bound 
to  indemnify  him,  and  on  petition  ordered  a  rrferenoe  to  aaoertain  the  expenses 
properly  incurred. 

In  July  1846  two  houses  were  sold  by  auction  in  a  creditor's  suit,  and  were 
purchased  by  Higinbotiuun.  By  the  conditions  of  ule  he  was  to  get  the  report  oon- 
nrmed  before  the  8th  of  August  1846,  and  pay  his  purchase-money  into  Court  before 
t^e  12tfa  of  November  1846,  and  be  let  into  possession  as  from  the  29th  of  September 
1846. 

In  consequence  of  t^e  purchaser's  default  the  FlaintifT,  on  the  20tb  of  Afnil  1847, 
obtained  an  order  to  confirm  absolutely  the  Master's  report  erf  the  best  purchaser. 
<10  Beavan,  197.) 

In  June  1847,  on  au  application  1>y  the  Plaintifi'  to  have  t^e  purchase-money  paid 
into  Court  a  reference  was  made  to  the  Master,  to  enquire  whether  a  good  title  could 
be  made. 

In  July  following,  the  vendor  being  in  possesaon,  a  part  of  the  property  fell 
down  and  damaged  vke  adjoining  property,  the  owner  of  which  threatened  tooring 
an  aoticm.  The  other  parts  of  the  premises  were  ruinous  and  dangerous  to  the 
public. 

The  Plaintifi*  petitioned  for  a  reference  to  the  Master  to  ascertain  what  was  pnqper 
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to  be  done ;  but  Higin-[261Tbotham,  tboagh  serred  witb  the  petition,  declined  being 
a  party  to  the  reference,  and  obtained  hie  costs  of  the  proceeding. 

>  The  Master  reported  that  the  dama^  done  to  the  neighbouring  premises  should 
be  repured,  and  that  part  of  the  premises  should  be  shorad      and  certain  repairs 
done  to  the  premises,  in  order  to  render  them  habitable  and  retain  the  tenants.  The 
report  being  confinned,  the  proposed  repairs,  &c.,  were  done  at  an  expense  of 
and  the  costs  of  the  proceeding  amounted  to  £118. 

The  Master  baring,  in  'March  1849,  reported  that  a  good  title  could  be  made,  a 
petition  was  now  presented  by  the  Plaintiff,  praying  that  the  purchaser  mi^t  pay 
his  purefaase-money,  with  interest  from  the  12th  of  November  1846,  and  the  amount 
paid  for  repairs  and  costs,  and  that  the  receiver  might  pay  him  tJie  rents  from  the 
29th  of  September  1846,  and  let  him  into  possession. 

The  only  point  now  argued  was  as  to  the  lialnUty  of  the  purchaser  to  pay  the 
sums  expended  in  repairs  and  costs. 

Mr.  Martindale,  in  support  of  the  petition.  In  equity,  an  estate  agreed  to  be 
purchased  is  considered  the  estate  of  the  purchaser  from'the  time  of  the  conteact,  and 
the  purchase-money  from  ^at  time  is  held  to  belong  to  the  vendor.  (Sarford  v. 
'Pwrier,  1  Madd.  538,  and  Adcmd  v.  G&rsford,  2  Madd.  32.) 

"The  consequence  is  that,  if,  after  the  contract,  the  estate  be  improved  in  the 
interval ;  or  if  the  valae  be  [262]  lessened  by  the  failure  of  tenants  or  otherwise,  and 
no  fault  on  either  side,  the  vendee  has  the  benefit  or  sustains  the  loss.  If  there  be  a 
loss  by  fire,  after  the  contract  and  before  the  completion  of  it,  and  neither  party  is  in 
fault,  the  loss  falls  upon  the  vendee,  as  was  held  in  Paine  v.  MeUer  (6  Ves.  349),  and 
admitted  in  the  later  case  of  Spurrier  v.  Samcock  (4  Ves.  667),  though  there,  the 
bidding  not  being  confirmed  by  a  report,  the  Lord  Chano^or,  on  the  authority  of  The 
AttcTMy-QmereA  v.  Da^  (1  Ves.  sen.  221),  held  the  vendor  was  responsible  for  the  loss. 
The  gain  or  loss  on  an  estate  falls  upon  tiie  person  to  whom  ue  Court  holds  the 
estate  to  belong.  If  a  reversionary  interest  is  agreed  to  be  purchased,  and  lives  drop 
before  the  conveyance,  the  vendee  has  the  benefit  The  same  rule  pvvailed  in  thie 
civil  hv."  (1  Madd.  539.) 

Here  the  report  was  confirmed  before  the  accident,  and  from  the  time  of  the  con- 
firmation, at  least,  the  contract  was  complete.  In  Ex  parte  Minor  (11  Ves.  559),  the 
premises  were  burnt  before  the  confirmation  of  the  report,  and  on  that  ground  Lord 
Eldon  allowed  the  purchaser  a  compensation.  A^n,  in  Twigg  v.  F^ld  (13  Ves.  517), 
his  Lordship  acted  on  the  same  principle,  considering  the  purchaser  as  having  the 
purchase  from  the  confirmation  oi  the  report.  In  subsequent  cases,  it  was  thought, 
that  the  contract  was  made  the  moment  that  the  purchaser  s  name  had  been  entered  in 
the  Master's  book  (Ansm  v.  Towgood  (1  Jac.  &  W.  637),  Vesey  v.  Ehoood  (3  Dr.  & 
War.  74)).  From  the  confirmation  of  the  r^rt,  at  the  latest,  then  the  purohaser 
was,  in  equity,  the  owner  of  the  property,  and  uie  vendor  his  trustee.  The  j^urehaser, 
therefore,  is  bound  to  indemnify  his  trustee  from  any  loss  or  liability  attaching  [28^ 
to  or  incurred  in  rwpect  of  the  property  between  the  contract  and  its  completion. 

Where  a  vendor  is  bound  to  keep  up  an  embankment,  or  to  keep  in  repair,  or  to 
perform  other  covenants  in  respect  of  the  property,  he  must  for  his  own  protection 
perform  those  duties  in  the  interval  between  the  contract  and  conveyance,  if  the 
vendee  will  not  do  so.  The  vendor  remaining  legally  liable,  is  not  to  expose  himself 
to  actions  at  the  suit  of  third  ^rties,  or  indietments,  by  neglecting  to  perform  his 
obli^tions  to  third  parties  and  his  duty  to  the  public. 

Performing  those  duties,  the  vendee  must  indemnify  him  against  all  the  damages 
and  expenses  sustained  by  him,  including  the  costs  oooftsioned  by  the  purchaser's  not 
coocun  iDg  in  the  necessary  arraiigemttits. 

In  this  ease,  the  vendor  was  not  bound  to  submit  to  an  action  at  law  at  the  suit  of 
the  owner  of  the  neighbouring  property,  or  to  proceedings  by  the  puish  under  the 
Metropolitan  Building  Act  (7  &  8  Vict.  c.  84,  s.  40). 

He  also  cited  Su^en's  Vendors  (pp.  71,  74,  331  (llth  ed.))  and  Qanide  v.  BaH 
Camden  (2  Cox,  231). 

Mr.  Steere,  confrA,  for  the  purchaser.  This  is  a  case  of  puro  waste  on  the  part  of 
the  vendor,  ami  differs  from  the  cases  of  fire  and  accidental  damage.  The  purohaser 
becomes  owner,  not  from  the  confirmatitm  of  the  report,  bat  from  the  payment  of  the 
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fNarobase-money :  Madarell  v.  HutU  (2  Madd.  34,  note)^  Lord  Hardwioke ;  and  Lord 
fUdoD,  in  PaiM  r.  MeUer  (6  Yes.  349),  by  the  reference  made  by  Mm  to  [98^ 
Master,  seems  to  have  considered  it  from  the  acceptance  of  the  title. 

The  purohaser  was  unable  to  take  possession  without  waiving  all  objections  to  the 
title,  and  in  the  meanwhile  the  vendor  had  no  right  to  lay  out  money  on  the  estate 
without  the  authwity  and  consent  of  the  purchaser.  If  a  man  thinks  fit  to  improve 
the  property  of  another  without  authority,  he  cannot  recover  the  amount  m  his 
oatW. 

Here,  the  claim  is  for  nnliqiu'dated  damage^  which  must  be  reoorered  by  action 
at  law  and  not  in  equity :  i^mtoi  v.  Steaart  (1  Cox,  3&8,  and  17  Tes.  276,  n.),  Todd  t. 
Gee  (17  Yes.  273).  At  all  events,  tiie  elaim  should  be  brou^t  forward  supple- 
mental  bill,  Neum  v.  Bridges  (2  Beav.  239),  giving  the  purohaser  an  opportonity  of 


The  delay  is  attributable  to  the  vendor  in  making  out  his  title,  and  who  therefore 
mast  bear  the  interim  loss  (see  1  Madd,  640):  Foster  v.  Deacon  (3  Mad.  394), 
Fergiaon  v.  Tadmm  (1  Simons,  630),  Minekm  t.  Nanee  (4  Beav.  332). 

The  purchaser  is  not  liable  to  the  costs  of  the  reference.  Carndm  r.  SensM 
(1  Keen,  671)  seems  to  be  incorrect:  Flower  v.  Haaiopp  (8  Beav.  200). 

Mr.  Martindale,  in  reply,  did  not  ask  the  costs  of  the  reference  as  to  title. 
[266]  The  Master  or  the  Boua.   I  will  look  at  the  autborities,  to  see  the 
principle  to  be  deduced  from  them. 

JVbtr.  6.  The  Master  or  the  Boua  [Lord  Langdalc].  On  the  20th  of  April 
1847  an  order  was  made  to  confirm  absolutely  tlie  Blaster's  report,  finding  Mr. 
EGginbotham  to  be  the  purchaser  <A  tihe  property,  to  which  a  good  title  was  after- 
wards made. 

By  the  established  rule  of  the  Court,  the  purchaser  is  to  be  considered,  in  equity, 
as  the  owner  of  the  estate,  from  the  date  of  the  order  confirming  the  report ;  and 
any  deterioration  of  the  property  arising  from  accident}  as  by  fire,  without  die  fault 
of  the  vendor,  falls  upon  tne  purchaser. 

In  the  month  of  July  following  the  date  of  the  order,  a  part  of  the  property  fell 
down,  and  if  that  had  been  all,  the  loss  would,  in  this  case,  have  fallen  upon  the 
purchaser. 

But  the  falling  of  a  wall  did  injury  to  the  adjoining  property  of  Mrs.  Hutchinson, 
and  the  injuiy  to  her  continued,  and  could  not  but  continue,  so  long  as  the  rubbish 
which  had  faUen  on  her  premises  was  allowed  to  remain.  Moreover,  a  part  of  the 
property  which  bad  not  actually  fallen  had  become  ruinous  and  was  dangerous  to  the 
public.   (Metropolitan  Buildings  Act,  7  &  8  Yict  c.  84,  s.  40.) 

The  vendor,  being  in  the  possession  of  the  property,  was  liable  to  actions  and 
indictments  for  the  injuries  done  and  impending.  He  was,  by  reason  of  his  possession 
[266]  under  legal  obligations  to  compensate,  remove,  and  obviate  the  injuries  done, 
continuing  anaimpending,  and  being  under  such  obligations,  he  expended  money  in 
satisfying  them.  One  of  the  objects  of  this  petition  is  to  obtain  an  order  that  the 
purchaser  may  repay  that  money. 

There  is  no  complaint  as  to  the  state  of  the  property  at  the  time  of  the  sale,  or  at 
the  time  when  the  purchase  was  confirmed ;  and  it  is  not  alleged,  that  the  completion 
of  the  purchase  was  in  any  manner  delayed  by  the  vendor.  For  anything  which 
appMrs  to  the  contrary,  the  state  of  the  property  was  known  to  both  purties  equally ; 
and  if  it  had  not  been  for  the  ne§^t  or  delay  of  tiie  purchaser,  he  mij^t  have  had 
possession  of  the  property  at  iJie  time  appointed  by  the  conditions  of  sale,  viz.,  in 
November  1846. 

In  equity,  the  estate  belongs  to  the  purchaser  from  the  date  of  the  order  to 
confirm  the  report,  and  the  right  to  possession  belongs  to  the  Tender,  till  ^e 
purchase-money,  for  which  it  is  security,  is  paid. 

The  right  of  possession  is  accompanied  by  the  obligation  to  account  for  the  rents 
received ;  but  notwithstanding  the  existence  of  this  ri^ht  to  possession,  it  cannot  be 
said  to  be  accompanied  by  all  the  duties  and  liabilides  usually  annexed  to  the 
possession,  as  a  loss  occasioned  by  accident,  as  by  fire,  falls  upon  the  purchaser. 

I  am  not  aware  that  the  cases  have  gone  further  than  to  determine,  that  the 
purchaser  is  to  bear  die  loss  oocasioued  by  Uie  deterioration  of  the  purchased 
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Tgatoperty ;  but  if  the  accident  which  the  Io«  arose  brings  with  it  legal  obligadoni, 
which  muBt  be  immediately  satufied,  [2671  and  cannot  be  satisfied  wiUioat  incurring 
expense,  it  appears  to  me  that  the  case  falls  within  the  same  principle,  and  that  the 
ezDuise  80  incorred  ought  to  be  repaid  b^  the  putdiaser,  in  respect  when  {ncopnty 
and  the  accidents  befdung  it  the  ooli^atum  was  incurred. 

The  Plaintiff,  in  this  case,  holding  a  representative  character,  verj^  properiy 
considering  that  it  would  not  be  safe  for  him  to  incur  the  expense  without  the 
sanction  oi  the  Court,  obtained  a  reference  to  the  Master  to  inquire  into  the  subject ; 
the  purchaser  declined  to  be  any  party  to  the  reference,  and  the  report  was  conse- 
quently made  in  his  absence ;  but  as  far  as  the  testator's  estate  was  oonoemed,  it  has 
been  found  that  the  sum  of  £51,  10s.  was  an  expense  proper  to  be  incurred  for  the 
purposes  in  his  report  mentioned,  being,  substantially,  the  purposes  neoessary  to 
satisfy  the  obligations  occasioned  by  the  accident,  and  to  the  amount  oi  them  I  think 
ought  to  be  added  the  fee  of  £2,  2a.  allowed  to  the  district  surveyor. 

The  odier  costs  which  are  prayed  by  this  petition  seem  to  me  to  be  oosta  incurred 
for  the  protection  of  the  testator's  estate,  or  of  the  persons  responsible  for  its  doe 
application.  The  costs  of  the  order  of  the  16tii  September  1847,  the  charges  of  the 
surveyor  employed  by  the  receiver,  and  the  fee  to  the  solicitor  of  Mrs.  HutchinsoD, 
were  costs  and  expenses  which  I  may  conclude  to  have  been  properly  iacnrred  for  the 
protection  of  the  tousteesj  but  it  does  not  appear  to  me  that  they  are  properly 
chargeable  against  the  purchaser.  Nor  do  I  think  that  the  purohaser  is  bound  by  the 
Master's  report  to  admit,  that  the  sum  of  £bl,  10b.  thereby  autiiorised,  or  the  sum  of 
£2,  28.,  which  was  paid  to  the  district  surveyor,  was  properly  payable.  If  he 

desires  further  investigation,  I  think  him  entitled  to  it. 

There  must  be  an  order  for  payment  of  the  purchase-money  with  interest^  as 
prayed,  and  an  order  for  an  account  of  rents.  If  the  purchaser  desires  an  account  c£ 
the  expenses  properly  incurred,  and  paid  in  respect  of  the  purchased  property,  by 
reason  of  the  aocideat  which  ocoarred  in  Jnly  184iS,  that  inquiry  must  be  made  before 
any  order  is  made  for  payment  of  t^e  rent ;  but  if  he  is  willing  to  admit  the  payment 
of  £61,  lOs.  and  £%  28.,  I  will  du«ot  the  amount  to  be  cwduoted  from  the  rent 
payable  to  him,  and  the  nat  to  be  paid. 

Both  parties  being,  as  I  think,  in  part  wrong,  I  shall  give  no  oosts  of  this  petition 
improperly  incurred. 

The  costs  of  ^e  inquiry,  if  taken,  to  be  reserved. 


[2691  In  re  Thb  Dirbct  London  and  Portsmouth  Railway  Company. 

Noc.  9, 1849. 

[S.  C.  19  L.  J.  Oh.  163;  14  Jur.  63.] 

A  petition  was  presented  to  wind  up  an  incorporated  railway  company,  but  before  it 
bad  been  heard,  an  Act  passed,  exempting  snob  oompanies.   No  ooata  were  givso 

on  dismissing  the  petition. 

In  the  ease  of  Cohen  v.  fFi^inton  (12  Beav.  138)  an  injunction  was  granted,  on  the 
18th  of  June  1849,  to  restrain  ^e  ^iplioation  of  the  funds  in  the  oonstraetion  of  a 
fraction  only  of  this  railway. 

The  Defendants  appeded ;  but  before  it  could  be  heard,  and  on  the  24th  of  July, 
the  Plaintiff  Cohen  presented  a  petition  for  the  dissolution  and  winding  up  of  the 
company  under  the  11  &  12  Vict  o.  46. 

Before  any  order  bad  been  made  upon  this  petition,  and  on  the  1st  of  August 
1849,  the  12  &  13  Yict  c.  108  passed,  which  excepted  raQway  companies  inwffporaCed 
by  Act  of  Parliament  from  the  operation  of  the  Winding-up  Act 

The  petition,  therefore,  coold  not  now  be  prosecated,  uid  the  question  was,  how 
lAxe  costs  were  to  be  disposed  of. 

Mr.  Turner  and  Mr.  Cole,  for  Cohen,  argued  that,  as  the  Petitioner  was  right  st 
the  time  he  presented  his  petition,  he  ought  to  have  the  costs. 

Mr.  Mahns  and  Mr.  W.  J.  Bovill,  for  the  railway  company,  ai;gued  that  the 
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petitioii  ought  nerer  to  bare  been  presented,  for  the  company,  though  under  an 
injnnetioD,  had  not  ceased  all  tfaeir  operatioos,  and  incorporated  oompanies  did 

not  come  within  the  former  Act,  though  unincorporated  oompanies  did.  (Ex  parte 
Barber,  6  Itail.  Ca.  594,  and  1  Hall  &  Tw.  238.) 

The  Master  of  the  Rolls  [Lord  Langdale].  I  am  of  opinion  that  I  cannot  give 
any  costs  in  this  case.  The  directors  of  this  company,  under  a  mistaken  notion  of 
their  power,  proceeded  to  make  ptui;  only  of  the  railway ;  and  an  application  being 
made  to  this  Court,  they  endeavoured  to  support  their  supposed  right.  In  this  I  find 
nothing  to  complain  of.  It  is  said  that  under  the  law,  as  existing  at  the  presentation 
of  the  petition,  the  Petitioner  would  have  been  entitled  to  an  order  on  his  petition. 
The  law  has,  however,  been  r^»ealed,  in  the  form  of  a  declaration  that  it  is  otherwise. 

On  the  other  side,  it  is  said,  that  the  Petitioner  ought  not  to  have  voluntarily 
come  forward,  because,  though  the  company  were  stopped  by  injunction,  still  that 
they  ought  not  to  be  considered  as  having  altogether  ceased  to  carry  on  biuiness.  If 
the  petition  had  been  heard  before  the  last  Act  had  passed,  there  would  have  been  a 
long  argument  on  the  point,  the  law  beinj|  doubtful  at  the  time  the  petition  was 
mvaentMl ;  but  then  comes  the  last  Act^  whu^  put  an  end  to  all  question.  (11  &  12 
Vict.  c.  46,  s.  5,  art  7.) 

Is  the  Petitioner  in  any  respect  answerable  for  that,  or  has  he  incurred  unnecessary 
expenses?  I  think  not,  and  I  must,  tiierefore,  dioniss  the  petition  without  costs. 


CS71]  Taylor  v.  Taylor.  Nov,  16,  22,  1849. 

Attachment  for  want  of  answer  ordered,  ex  parte,  against  a  feme  eoveri,  who  had 
appeued  and  was  at  liberty  to  answer  separate  from  ner  husband. 

In  this  case,  Lydia,  the  wife  of  Alexander  Taylor,  was  sued  in  respect  of  her 
separate  estate.  On  the  30th  of  June  1849  it  was  ordered,  that  service  of  the  aiipoena 
on  her  should  be  good  service.  She  was  served  and  appeared,  and  she  afterwards 
obtained  time  to  answer,  which  expired  on  the  10th  of  November.  An  order  had 
also  been  obtained  for  her  to  answer  separate  from  her  husband. 

The  Clerk  of  Becords  and  Writs  baring  declined  issuing  an  attachment  against 
her,  without  the  authority  of  the  Court, 

Mr.  Turner  and  Mr.  f  reeling  now  moved,  ex  parte,  that  a  writ  of  attachment  might 
issoe  against  her.  They  cited  Nayhr  r.  Byla/nd  (9  Simons,  253),  stating  that  it 
appearra,  from  the  registrar's  book,  that  the  order  in  that  ease  bad  been  made  exparU, 
ud  Othpay  v.  fFing  (12  Simons,  90). 

Thb  Master  of  the  Bolls  [Lord  Langdale].   I  will  inquire  into  it. 

Nov.  22.   The  Master  of  the  Boli^  made  the  order.  (Beg.  Lib.  1849,  B.  fo.  44.) 

NOTK.~See  Dubois  v.  Sole,  2  Vernon,  613;  Pannell  v.  Tayler,  Turn.  &  B.  96; 
Trovers  v.  BuUuHey,  1  Yes.  sen.  384,  and  1  Dickens,  138;  TairUton  v.  Dyer,  10  Yesey, 
442 ;  Hardy  v.  Sharpe,  3  Y.  &  Col.  (Ex.)  377 ;  Qareyy.  WhUimgham,  1  Sim.  &  S.  163 ; 
Bwihell  V.  Bushell,  1  Simons  &  S.  164;  B^  y.  HytU,  Pr.  in  Oh.  328;  Bmwan  v. 
MorUmer,  6  Mad.  278. 


[272]  Shalloross  v.  Weaver.  Nov.  22,  1849. 

.  [Affirmed,  2  H.  &  Tw.  231 ;  47  E.  B.  1668.] 

A  suit  was  instituted  by  a  eestui  que  irwt,  to  set  aside  a  sale  by  trustees  to  their 
solicitor.  The  solicitor  submitted  to  give  up  the  purchase  on  repayment.  He 
admitted  the  possession  of  the  title-dee^  but  resisted  their  production,  unless  the 
Plaintiff  consented  to  repay  the  purchase-money,  saying  that  the  title  was  bad,  and 
that  the  Plaintiff  would  have  the  power,  as  he  had  the  inclination,  to  expose  the 
title  in  case  he  abandoned  the  suit.  Held,  that  the  solicitor  was  bound  to  {ffoduca 
the  deeds. 
E.  ra.— 34* 
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The  testator  devised  bis  real  estates  to  Wright  and  Bishop  on  trusts  for  sale. 

The  bill  was  filed  by  the  beir,  vho  was  interested  in  the  estate,  idlegiog  that  part 
of  it  bad  been  sold  by  the  trustees  to  Wearer,  their  solkntor,  at  an  under-value, 
and  insisting,  that  under  the  circumstances  stated,  the  sale  ouj^t  to  be  art  aside. 

The  bill  prayed  a  declaration,  that  notwithstanding  the  sale,  the  property  still 
formed  part  of  the  testator's  estate,  and  that  the  same  might,  if  necessazy,  be  sold  or 
conveyed  to  die  Plaintiff,  and  for  a  delivery  erf  tiie  titl^lMds  and  for  paymwt  oi  tho 
rents. 

The  Defendant  admitted  tke  purchase,  bnt  stated  that  it  had  been  discovered  that 
the  tit^e  to  the  property  was  bad.  He  also  stated,  that  he  was,  and  odways  bad  been, 
ready  to  regrant  the  same  to  the  testator's  heir,  on  being  repaid  the  purchase-money, 
and  what  be  had  expended  in  substantial  repairs,  and  interest  thereon,  uid  to  account 
for  the  rents  received  b^  him. 

The  Defendant  admitted  the  possession  of  certain  title-deeds,  and  proceeded : — 
And  this  Defendant  submits  to  the  judgment  of  tbis  honourable  Court,  that  the 
Plaintiff  ought  not  to  be  permitted  to  have  copies  of,  or  inspect  any  of  the  title-deeds^ 
&o.f  unless  ne  will,  by  his  counsel,  consent  to  pay  to  this  Defendant  the  punihaee 
money  which  he  paid  for  the  houses,  [273]  <S[c.,  together  with  the  sums  of  money 
laid  out  thereon  in  substantial  repairs  and  tasting  improvements,  on  having  a  recon- 
veyance made  to  him  of  the  said  houses  and  premiaei  <h  all  this  Defendant's  ludit  and 
interest  therein ;  because  this  Defendant  saitii,  that  ^e  title  to  a  oonsideraDle  part 
thereof  has  never  been  properiy  deduced  and  made  ont^  and  this  Defendant  believea 
that  the  same  is  not,  as  it  purports  to  be,  a  good  marketable  title  in  fee-simple,  and 
by  exposure  of  his  title  to  the  said  Plaintiff,  ffie  Plaint^  and  his  stMdior  loill  have  the 
power,  and  there  will  be  found,  as  this  Defendant  believes,  an  iauUnaiion  greatly  to  in^itre 
this  Defendant  by  eagMXure  of  his  title,  in  case  the  Plaintiff  and  his  solicitor  shall  think 
fit  to  abandon  this  suit,  and  not  to  repay  back  to  this  Defendant  the  monies  last 
mentioned." 

A  motion  was  now  made  for  a  production  of  the  deeds  and  documents. 

Mr.  Turner  and  Mr.  Elderton,  in  support  of  the  motion.  The  Defendant  is  bound 
to  produce  the  tatle-deeds.  Whether  he  will  be  allowed  his  outlay  will  depend  upoa 
^e  drcumstances  under  which  he  made  the  purchase.  The  Defendsmt  sulunits  to 
have  tiie  tnuisaotion  set  aside,  alleging  there  u  a  bad  title ;  but  the  Plaintiff  has  a 
^ht  to  elect  to  keep  him  to  his  bargain,  and  for  that  purpose,  it  is  necessanr  for  tlie 
I^untiff  to  know  ^e  true  state  of  the  title,  as  appears  by  the  deeds,  to  enable  him  to 
make  his  election.  The  Defendant  is  a  trustee,  and  is,  therefore,  bound  to  produce 
the  muniments  of  title  to  the  Plaintiff,  his  <xatta  que  trust. 

Mr.  Wright,  eontrb,.  The  Plaintiff  must  either  affirm  the  sale  or  repudiate  it^  and 
treat  the  Defendant  either  [274]  jas  purchaser  or  as  a  mortgagee  for  the  purdiase- 
money  and  outlay.  The  Defenaant  has  a  lien  on  the  estate  for  the  amount  be  baa 
paid,  and  is  not  compellable  to  produce  the  deeds,  until  it  has  been  paid,  or  secured. 
In  PottUOixoaiU  v.  Bl^  (2  Swan.  258)  Lord  Eldon  said,  "  I  take  it  to  be  contrary  to 
the  whole  course  of  ^oceedin^  in  this  Cour^  to  compel  a  creditor  to  part  wiUi  hia 
aeonrity  till  he  has  received  his  money.  Nothine  but  <»nsent  can  antnorise  me  to 
take  the  estate  from  t^e  Phuntiff  before  payment  The  Goort  has  no  pover  to  com- 
pel the  Plaintiff  to  go  on  with  his  suit  ^  may  obtain  a  discovery  of  the  defects  of 
the  title,  and  divulge  them  to  an  adverse  party  (which  it  is  sworn  he  has  "  the  inclina- 
tion "  to  do),  and  then  abandon  bis  suit  The  Defendant  will  then  have  no  security 
for  what  he  has  paid,  and  may  be  ejected  from  the  estate  by  means  of  information 
derived  by  the  Plaintiff.  The  Defendant  is  willing  to  produce  upon  payment  <A  tho 
purchase-money  into  Court. 

Mr.  Turner,  in  reply.  The  only  question  is,  whether  the  Defendant  is  to  be  io  a 
better  position  than  the  trustees,  from  whom  he  has  purchased  under  such  cireum- 
stances,  that  the  sale  cannot  be  supported. 

Tm;  Mastsb  of  the  Bolls  [Lord  LangdiJel  I  am  of  opnion  that  this  motion 
must  be  granted.  The  case  is  :.a  sale  is  made  oy  the  trustees  to  their  own  solicitor, 
at  an  inuequate  price,  and  for  less  than  the  estate  bad  previously  been  ivlned  at 
The  Defendant  says,  that  the  title  to  the  property  is  bad,  and  that  he  has  laid  out 
money  on  the  property ;  and  he  claims  to  oe  entitled  to  a  security  upon  the  estate 
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the  purohaae-money  and  for  fche  moaey  so  laid  out.  He  says,  "  unless  I  have 
Btityior  these  sums,  I  wul  uot  allow  anybody  to  see  whether  a  good  title  can  be 
ie  or  not."  It  is  admitted  tbat  the  purchase  cuinot  be  maintaiuMl ;  if  so,  can  he 
ribly  stand  in  any  other  situatioD  than  that  of  tile  trustees,  and  would  the 
stees  be  entitled  to  prevent  the  owner  seeing  tiie  deeds  1  I  think  not  The  order 
St  be  made. 

Affirmed  by  Lord  Cottenham,  2  Hall  &  Twells,  231. 

[276]  Gbeoobt  9.  Haktcsuroh.  Dee.  3,  1849. 

w  publication,  the  Plaintiff  discovered  material  evidence ;  leave  was  given,  upon 
notion,  to  examine  witnesses  to  prove  it. 

ttion  after  publication,  to  prove  an  affidavit  in  another  cause  made  by  a  witness 
oamined  in  this,  and  tending  to  discredit  bim,  refused. 

Messrs.  Davies  &  Evans  had  been  engaged  in  putnership  as  soliottors.  By  this 
I,  the  Plaintiff  sought  to  char^  the  estate  of  Davies  with  monies  received  for  the 
lintiff  by  Evans,  during  the  existence  of  the  partnership,  in  an  action,  in  which  the 
iintiff  asserted  Pavies  &  Evans  had  been  employed  by  him.  The  defence  wee, 
it  the  transaction  was  subsequent  to  the  dissolution,  and  this  the  Defendants  said 
^  place  on  &e  5lh  of  May  1847,  and  that  Evans  alone,  and  not  the  firm,  had  been 
employed  by  the  Plaintiff, 

Evidence  was  entered  into,  and  one  Ea^er  had  been  examined  on  bebalf  of  the 
ifendants.  Publication  passed  on  the  lOui  of  Novembn-,  and  the  depositions  had 
m  delivered  out. 

On  the  22d  of  November  tiie  Plaintiff  discovered,  that  in  another  suit  of  Evans  v. 
wiOt  Davies  had  made  an  affidavit,  in  which  he  swore  that  he  and  Evans  had 
en  attomiee  for  the  Plaintiff  in  the  action  in  question,  and  had  stated  Uiat  the  firm 
ffe  liable.  He  also  discovered,  that  Eager  had  made  an  affidavit  in  the  same  cause 
which  he  stated,  that  he  was  present  at  a  meeting  between  Evans  and  Davies,  at 
lioh  it  was  agreed,  that  the  partnership  should  be  dissolved  as  from  the  1st  of 
}tgust  1847. 

The  Plaintiff  now  moved  for  liberty  to  exhibit  interrogatories  to  prove  the  two 
Sdavits,  or  that  he  "  might  be  at  liberty  to  prove  the  matters  aforesaid  by  the 
Idavits  of  "  witnesses. 

Mr.  Beales,  in  support  of  the  motion.  The  evidence  being  material,  and  only 
eenUy  discovered,  the  Plaintiff  ought  to  have  an  opportimity  of  adducing  it  The 
t>Der  course,  in  order  to  obtain  the  benefit  of  the  newly  discovered  evidence,  is  to 
iply  hy  motion,  and  not  to  file  a  suOT>lemental  bill ;  Kwi^  v.  Knight  (4  Madd.  1), 
Madii  Pr.  (p.  560  (3d  ed.) ).  The  Court  is  less  strict  in  allowing  new  documents 
I  he  proved  than  in  permitting  further  oral  testimony. 

Mr.  Turner  and  TAt,  Shebbeare,  emirilt.  As  to  the  affidavit  of  Davies,  it  ought  not 
t  be  admitted,  for,  he  being  dead,  the  Defendants  have  no  means  of  explaining  it ; 
id  besides,  there  is  no  chai^  in  the  bill  relating  to  it,  or  as  to  any  such  admission, 
id  hence  it  cannot  be  received  in  evidence  at  the  hearing. 

As  to  Eager,  he  has  already  been  examined  as  a  witness,  and  this  attempt  to 
iicredit  his  testimony  should  have  been  brought  forward  by  articles  to  discredit 

[277]  The  motion  is  not  to  withdraw  publication  and  give  both  parties  liberty 

I  enter  into  further  evidence,  but  is  simply  limited  to  a  piece  of  evidence  beneficial 
>  the  Plaintiff. 

Mr.  Bealee,  in  reply. 

Thb  Master  of  the  Bolu  [Lord  Langdale].  There  is  a  possitnlity  of  inconveni- 
itee  in  whichever  way  the  matter  be  dispoeed  <A.  On  the  one  hand,  if  I  refuse  this 
notion,  the  Plaintiff  may  be  deprived  of  very  material  evidence ;  and  on  the  other, 

I I  grant  it  the  Defendants  may  be  exposed  to  some  inconvenience  by  not  being 
to  bring  evidenee  at  the  hearing  to  rebut  the  new  testimony. 

Ihere  are  two  questions  which  are  entirely  different ;  first,  that  part  <A  the  motion 
vlaHng  to  the  witness;  and,  secondly,  that  relating  to  the  party  whose  estate  is 
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sought  to  be  charged.  The  use  sought  to  be  made  of  the  affidavit  of  the  witneaa 
Eager,  would  seem  to  be  to  discredit  his  testimony.  If  that  w  the  intention,  I  do 
not  know  why  ^e  ordinary  mode  ought  not  to  lie  adopted,  and  which  will  afford 
the  witness  an  opportunity  of  explaining  the  matter.  I  am  inclined  to  think  that 
it  is  for  the  purpose  of  discrediting  the  witaiess,  and  the  Plaintiff  must  adopt  the 
ordinary  mode  of  doing  so. 

As  to  the  other  affidavit^  I  do  not  see  die  objectkm  to  giving  the  Plaintiff  an 
opportunity  of  bringing  it  forward ;  bat  I  cannot  think  of  aUowing  it  to  be  proved 
by  affidavit  The  Plaintiff  has  to  prove  the  signature,  and  to  shew  that  the  affidavit 
was  filed  in  a  legal  proceeding ;  tnat  can  only  be  properly  done  by  filing  in-[378}- 
terrogatories,  and  giving  tiie  other  puty  liberty  to  file  cross-interrogatories  on  the 
subject. 

I  cannot  guard  against  every  possible  inconvenience,  but  I  can  do  this — I  can 
enable  the  Plaintiff  to  tender  the  evidence,  and  if  necessaiy  at  the  hearing  ao 
inquiry  may  be  directed,  for  the  purpose  of  enabling  the  Defendants  to  defend 
themselves  against  the  effect  of  this  new  evidence.  I  regret  I  do  not  see  how  it  ia 
possible  to  do  complete  justice  in  either  way.  The  witnesses  have  been  examined, 
publication  has  paased,  wad  new  evidence  has  since  been  discorered,  which  I  must 
take  to  be  material;  I  think  the  beat  thing  will  be  to  enable  the  party  to  tendo' 
it,  and  if  the  pleadings  will  not  allow  it  to  be  used,  still  it  may  Uien  give  a  right  to 
a  further  inquiry. 

The  Defendants,  on  their  parts,  may  either  apply  to  exhibit  interrogatories  to 
examine  witnesses  of  their  own,  or  at  the  hearing  may  obtain  an  inquiry,  and  thoa 
delay  and  expense  may  possibly  be  avoided. 

I  do  not  think  I  can  prevent  this  evidence  being  tendered ;  and  I  must  give  leave 
to  the  Plaintiff  to  exhibit  interrogatories  to  prove  the  affidavit  of  Davies,  and  give 
leave  to  the  Defendants  to  cross-examine  any  witnesses,  for  the  purpose  of  shewing 
that  he  did  not  swear  that  affidavit ;  and  when  the  contents  of  the  affidavit  are 
known  they  may  apply.  This  mast  be  withont  prejudice  to  the  admissibility  die 
evidence, 

Plaintiff  to  pay  the  oosta. 


^79]   The  Ditke  of  Brunswick  v.  The  Duke  of  Gahbridor.   Dec  13,  1849. 

Exceptions  for  insufficiency  will  be  overruled,  if  they  vaiy,  in  a  material  particular^ 
from  the  form  of  the  interrogatory,  as  where  the  interrogatory  is  in  the  present 
tense  and  the  exception  is  in  the  past. 

An  intent^atory  asked  whether  certain  sums  had  not  come  to  the  Defendant's  hands^ 
and  wheUier  he  had  not  applied  "the  same."  The  Defendant  denied  that  any 
sunu  had  oome  to  his  hands,  but  did  not  anaiwer  Hhe  remainder.  Held,  that  the 
answer  was  sufficient. 

An  intemMzatory  asked  whether  the  Defendant  had  not  had  oommunication  with  A.  B. 
and  C.  D.  and  other  persons.  The  answer  admitted  communications  with  A.  B> 
but  denied  any  with  any  other  persons,  omitting  the  name  of  C.  D.  Held,  that 
being  speoially  interrogated  as  to  C.  D.,  the  general  answer  was  insaffieient. 

Exceptions  for  insufficiency  were  taken  to  the  Defendant's  answer  to  a  sup^e- 
mental  bill  of  discovery  of  matters  subsequent  to  the  filing  of  the  original  bill.  The 
Master  overruled  them,  and  this  was  an  appeal  from  his  decision. 

The  bill  alleged  to  the  effect  following : — That  Messrs  P.,  C.  &  G.,  as  solicitors, 
for  the  Defendant,  "  have  "  ia  their  possession  divers  documents,  &c.,  relating  to  the 
matters,  &c.    The  interrogatory  also  was  in  the  same  form,  using  the  word  "mu." 

The  exception,  however,  averred,  that  the  Defendant  had  not  answered,  whether 
tbe  solicitors  "had**  not  in  their  possession,  &c,  &c 

Mr.  R.  Palmer  and  Mr.  Gol^  admitted  the  variation;  bat  in  support  of  the 
exception,  ugued,  that  as  the  passu|;e  in  the  bill  was  sufficiently  pointed  oat^  a. 
smaU  variation  was  unimportant:  Woodngt  v.  Darnel  (10  Simons,  243),  Brovm  r. 
KeaUng  (2  Beavan,  681),  in  which  case  it  was  held,  that  exceptions  to  an  answer 
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for  inBuffioieDoy  would  not  fail  on  account  of  their  not  following  literally  the  words 
<rf  the  interrogatory,  if  the  variation  be  not  important 

Mr.  Turner  and  Mr.  Elmsley,  eontrit^  did  not  dispute  the  rule  laid  down  in  the 
case  last  oited,  qualified  as  it  was  by  thu — that  the  variation  must  not  be  important; 
[280]  but  argued  that  here,  the  qaestiona  were  materially  different,  the  one  referring 
to  the  present,  and  the  other  to  the  past  poseession,  and  that^  ^erofwe^  the  variation 
was  &  material  one. 

Thx  Mastkr  of  the  Boua  [Lord  Langdale].  I  certainly  think  that,  to  ask 
a  Defendant  whether  a  thing  "  was  "  in  time  pas^  is  not  the  same  thing  as  to  ask 
him  whether  it  "is"  so  now,  at  the  time  present;  and  onleas  it  be  waived,  I  must 
consider  the  objection  substantiaL 

It  ought  to  be  understood,  that  upon  an  allegation  and  interrogatory  stating  that 
a  thing  happened  in  time  present,  an  exoeptimi  to  the  answer  is  not  properly  taken 
in  the  form  which  relates  only  to  the  time  past 

The  bill  alleged,  that  certain  sums  had  been  remitted  from  Hanover,  and  had  come 
into  the  hands,  &c.,  of  the  Defenduit;  and  the  Defendant- was  asked,  whether  the  same 
had  not  come  into  the  hands,  &c,  of  the  Defendant,  "  or  some  other  and  what  other 
person." 

The  next  interrogatory  prooeedod  aa  follows :  — "  Whether  the  said  sums  of 
money,  &a,  did  not  oome  to  the  hands,  &c.,  of  the  said  Defendant,  wiA  notice  that 
^ey  belonged  to  your  orat<nr ;  and  whether  the  said  Defendant  has  not  taken  upon 
hinuelf  to  apply  and  dispose  oi  the  same,  or  some  and  what  part  tiiereof,  in  some 
And  what  manner." 

To  this,  the  Defendant,  after  stating  that  he  was  ignorant  whetiier  any  soma 
had  been  remitted,  bat  that  if  any  had  been  remitted,  no  part  had  come  into  the 
hands,  &c.,  of  him  or  of  any  other  person  by  his  order,  or  for  his  use,  answered 
simply  as  follows : — And  this  Defendant  says,  that  no  part  of  the  said  QS81]  sums 
of  money  in  the  said  supplemental  bill  mentioned  did  come  to  the  hands,  &c.,  of 
this  Defendant." 

Mr.  R  Palmer  and  Mr.  Cole.  This  answer  is  insufficient;  it  does  not  state 
whether  the  Defendant  has  applied  or  disposed  of  the  monies  remitted.  It  is  possiUe 
the^  might  not  have  oome  to  hia  hands,  and  yet  he  may  have  intermeddled  with 
theur  application  and  disposition,  or  done  so  tiiroagh  his  agents. 

The  Master  of  the  Bolls.  The  first  part  relates  to  what  has  been  received 
by  the  Defendant,  and  the  next  part  to  what  he  has  taken  upon  himself  to  apply 
and  dispose  thereof.  The  question,  in  substance,  is  this : — Whether  the  said  sums 
did  not  oome  to  the  hands  of  the  Defendant;  and  whether  the  Defendant  has  not 
taken  upon  himself  to  apply  and  dispose  of  "  the  same."  What  is  that  but  the  sums 
which  have  come  tp  his  hands?  The  Defendant  has  denied  that  any  part  of  the 
said  sums  of  money  in  the  said  supplemental  bill  mentioned  did  oome  to  his  hands. 
I  think  that  the  answer  is  sufficient. 

The  Plaintiff  might  possibly  require  a  further  and  more  minnte  discovery,  and 
he  may,  by  poesibiTil^,  be  entitled  to  it;  but  he  has  not  so  framed  his  bill  and 
exceptions  as  to  be  entitled  to  any  f  urtiier  answer  now. 

One  of  the  interrogatories  asked,  whether  the  Defendant  had  not  had  "  some  and 
what  communications,"  &c.,  with  the  King  of  Hanover,  and  whether  or  not  [282] 
with  Count  Kielmansegge ;  and  whether  or  not  with  Mr.  Klingemann,  or  some  or 
one  and  which  of  tbem,  or  some  other  and  what  person  or  persons,  touching  or 
concerning  the  aforesaid  estate,"  &c.,  &c. 

The  I^feodant  stated,  he  believed  he  had  had  some  verbal  communications  with 
Count  Kielmansegge,  but  that  be  had  not  had  any  communications  with  the  King 
of  Himover,  nor  (except  as  aforesaid)  with  Count  Kielmansegge  (omitting  the  nune 
of  Mr.  Klingemann),  nor  with  any  other  persons  or  person  totwhing,  &o. 

The  Plaintiff  insisted,  that  the  wswer  to  the  interrogatory  was  insufficient,  but 
tiie  Master  considered  it  sufficient 

Mr.  R.  Palmer  and  Mr  G(de,  for  the  Plaintiff.   This  answer  is  insufficient,  for  it 
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omits  all  meDtion  of  Mr.  Klingemann,  as  to  whom  the  Defendant  is  specifically 
interrogated.  The  rule  is,  that  a  Defendant  cannot  answer  a  specific  questaon  hy 
a  general  denial.  (Daniell's  Fr.  691  (2d  ed.).)  In  Hibbert  v.  Ihtramd  (cited  in  Prout 
T.  Underwood,  2  Cox.  135 ;  Septum  v.  DuTond,  1  B.  C.  C.  503),  Mr.  Dursnd  waa 
interrogated  by  the  hUly  whether  be  had  not  received  certain  sums  of  money,  specified 
in  the  hill,  in  the  character  of  a  ship's  hnshaud.  In  his  answer  he  swore  that  he  had 
not  received  any  sums  of  money  whatever,  except  those  set  forth  in  the  schedole 
to  his  answer,  in  which  schedule  the  sums  specified  in  the  bill  were  not  comprised : 
but  he  did  not  otherwise  answer  the  interrogatory.  On  exceptions  being  taken  to 
the  Master's  report  upon  the  sufficiency  of  the  answer.  Lord  Thurlow  declared  him- 
[2831-8elf  to  be  of  opinion,  that  a  man  could  not  deny,  generally,  particular  charges, 
which  tended  to  falsify  such  general  denial,  and  therefore  held  the  answer  insufficient; 
and  it  appears  by  a  note  of  the  reporter,  that  it  turned  out,  in  point  of  fact,  thaA 
Mr.  Durand  afterwards  recollected  the  receipt  of  the  particular  sums,  and  admitted 
them  by  his  further  answer. 

Here  the  special  and  particnlar  inquiry  requires  a  special  and  particular  anaweo*. 

Mr.  Tomer  and  Mr.  filmsley,  amirit.  The  question  is.  whether  the  intern^tory 
is  furiy  and  substantially  uiawered.  The  D^endant  })0sitive1y  denies,  tha^  save 
with  dount  Kielmanseg^e,  he  has  had  any  oommunioation  with  any  other  person 
whatever.  This  plainly  includes  Mr.  Klingemann,  and  any  commanioation  witn  him 
would  be  quite  inconsistent  with  this  statement  on  oath. 

In  Fisher  v.  OrreU,  reported  as  an  anonymous  case  (2  Y.  &  Col.  (Exch.)  310),  a 
Defendant  was  asked  whether  he  had  not  ai  some  Hme  in  his  possession  four  specified 
books.  He  denied  that  he  had  them,  or  that  he  ever  had  any,  except  those  in  the 
schedule.  The  answer  was  held  sufficient,  and  it  was  said  by  the  Court  "The 
proposition  of  Sir  John  Leaoh  in  Wharton  v.  WharUm  (1  Sim.  &  St  2S6)  is  too  general ; 
dohts  laiet  tn  generaUbm  in  some  cases,  but  not  in  all." 

The  Master  or  the  Kolls  [Lord  Langdalel  The  PUintiff,  for  the  purpose  of 
sifting,  has  named  a  particnlar  person,  and  the  Defendant  has  avoided  r^erring  to 
that  name.   I  am,  on  that  ground,  of  opinion  that  the  answer  is  insufficient. 

^SUfk^  The  Defendant  has  submitted  to  answer  this  bill ;  but  I  should  be  sorry  to 
have  it  snpposed,  that  my  opinion  is,  that  such  a  supplemental  bill  of  discovery  mi^t 
in  all  cases  be  supported. 

[284]    MoRKELL  V.  FsABSON.    Dec.  10,  1649. 
By  consent  an  injunction  was  made  perpetual  upon  motion. 

An  injunction  had  been  granted  to  restrain  the  Defendant  from  selling  ink  with 
particular  labels  until  further  order. 

Mr.  Morris  now  moved,  with  the  consent  of  the  Defendant,  to  make  it  perpetual. 
He  stated,  that  the  only  difficulty  was  that,  in  Day  v.  Snee  (3  Ves.  &  B.  170),  Lord 
Eldon  had  stated,  "but  never  before  hearing  does  this  Court  grant  a  perpetual 
injunction." 

Mr.  FoUett,  for  the  D^endant,  consented. 

The  Master  of  the  Bolu.   I  see  no  objection  to  the  order,  if  it  be  consented  to. 

[286]   LoHAX  t).  LOHAX.   Dec  13,  1849. 

[S.  C.  19  L.  J.  Ch.  137  ;  13  Jur.  1064.    See  In  re  Trenchard  [1905],  1  Ch.  87.] 

A  testator  had  mortgaged  his  estate  S.  B^  his  will,  he  directed  his  debts,  other  than 
the  mortgage,  to  Iw  paid  out  of  a  specified  part  of  his  personal  estate ;  he  recited 
his  intention  of  forthwith  paying  off  a  great  part  of  toe  mortgage  debt,  and  he 
directed,  that  "  the  balance  of  such  mortgage  should  be  paid  by  sue  of  timber  on 
the  S.  estate.  He  made  no  bequest  of  his  general  personal  estate.  Held,  that  the 
mortgage  was  payable  first  out  of  the  general  personal  estate ;  secondly,  out  of  the 
deseemtod  ml  estate ;  and,  thirdly,  out  of  tiie  timber  money. 
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A  testator  gave  several  life  annuities,  one  of  which  was  (ezpreased  in  the  alternative) 
either  £10  a  year  or  £5  and  a  tenement  (part  of  the  N.  eatate),  and  he  obarged 
them  all  on  the  N.  estate.  Held,  that  all  the  annoitiae  were  charged  exoliuively 
on  that  estate. 

The  testator,  Edmund  Lomax,  had  three  danghten,  Hester,  Frances  and  Laura. 
He  was  possessed  of  three  estates — viz.,  Netley,  Farkhurst,  and  Saohurst,  with  Shoes 
and  BulIcroBs,  besides  others,  which  it  is  unnecessary  to  name. 

By  his  will,  made  in  1846,  he  directed  his  exeoutora,  "as  soon  as  conveniently 
might  be  after  his  death,  to  pay,  out  of  monies  which  might  then  be  in  the  bauds  of 
his  bankers,  so  far  as  the  same  might  extend,  and  by  sale  of  agrioulturat  stock  and 
produce,  all  his  funeral  expenses  and  just  debts,  except  a  mortgage  debt  thereinafter 
otherwise  provided  for." 

He  then  devised  bis  estate  called  Netley  to  his  daughter  Hester  for  life,  with 
divers  remainders  over. 

He  next  devised  hie  estate  called  Farkhurst  to  his  daughter  Frances,  with  divers 
remainders  over. 

He  then  devised  his  estate  Sanhurst,  with  Shoes  and  Bullcross,  to  his  daughter 
Laura  for  life,,  with  divers  renuunders  over. 

He^  in  a  subsequent  part  of  bis  will,  proceeded  as  follows : — "  And  whereas  I  am 
indebted  to  the  trustees  under  my  marriage  settlement,  in  the  sum  of  £6000  [286] 
secured  to  them  by  mortgage  on  the  said  estate  at  Saohurst,  great  part  of  which  I  am 
now  intending  and  proceeding  forthwith  to  pay  off,  1  will  and  direct,  that  should 
there  remain  any  balaitee  due  from  me  thereon  at  the  time  of  my  death,  my  said 
executors  and  trustees  shall  raise  such  balance  by  sale  of  ash  and  oak  timber  on  the 
said  farms  of  Shoes  and  Bulloross,  and  auoh  part  of  the  Sanhurst  and  other  lands 
hereinbefore  devised  to  the  said  Laura  Lomax  as  are  not  within  sight  of  or  wi^in  a 
furlong  of  the  said  Sanhurst  mansion." 

The  testator  made  no  general  or  residuary  bequest  of  his  personal  estate. 

The  testator  paid  off  no  part  of  the  mortgage  del^  en  £6000,  which  he  had 
himself  contracted. 

The  personal  estate  was  sufBcient^  or  nwrly  sufficient,  to  pa^  the  m(»iigage,  and 
timber  could  be  now  properly  cut  to  the  valne  of  £1010 ;  besides  this,  there  was 
descended  real  estate,  valued  at  £1186. 

The  question  was,  which  was  ^e  primary  fund  for  paying  oS  the  mortgage  of 

£6000. 

Mr.  Turner  and  Mr.  F.  Bayley,  for  the  Plaintiff,  a  child  of  the  testator's  daughter 
Laura.  The  geueral  personal  estate  is  the  first  fund  for  payment  of  (he  mortgage. 
"  The  general  rule  of  law  and  equity  is,  that  the  personal  estate  is  the  first  fund  K>r 
payment  of  debts ;  and  as  to  proper  legacies,  it  is  considered  as  tfae  only  fund,  both 
in  the  eodesiastieal  and  in  this  Court.  If,  therefore,  the  personal  estate  is  to  Iw 
exempted  from  these  cha^s,  it  must  be  so  ez^ffessed,  or  it  must  appear  from  a  plain 
necessary  implication  [287j  arising  from  the  words  of  the  testator ;  uid  in  such  case 
of  an  implication  or  |dain  intention  without  eacpress  words,  it  must  appear  that  the 
personal  estate  is  given  as  a  specific  bequest  in  some  shape : "  Lord  Indu^um  y.  Fretuh 
(1  Ambler,  37,  and  1  Cox,  S).  Tfae  same  rule  is  laid  down  by  Lord  Eldon  in 
Bootle  V.  BlwadeU  (19  Vesey,  494,  and  1  Mer.  193).  It  is  to  be  particularly  observed, 
in  this  case,  that  there  is  no  gift  of  the  general  personal  estate,  and  therefore  uo 
residuary  legatee  under  the  will  to  be  disappointed  by  i»ying  the  mortgage  out  of 
the  personal  estate.  In  Gray  v.  Mvundhorfe  (3  Yes.  -p.  105),  Lord  Loughborough  says, 
"  It  is  very  clear  the  testator  meant,  by  the  uie  of  the  real  estate,  to  provide  a  fund 
kff  his  debts.  It  is  equally  dear  he  supposed  t^ere  might  be  a  residue,  of  which  he 
disposes,  and  then,  after  answering  all  these  raiyments,  he  supposes  there  will  be  still 
a  residue,  and  gives  that  to  another  person.  Then  as  to  the  personal  estate,  there  is 
no  menti<m  of  it  in  the  will,  except  tJie  mere  nomination  of  an  ezeentor.  No  case 
oomes  up  to  thiU — that  the  mere  nomination  of  an  executor,  thouj^  under  circum- 
stances that  would  give  to  him  beneficially  the  personal  estate,  uid  not  make  it 
distribotaUs  to  the  next  tA  kin,  shall  have  the  same  effect  as  a  distinct  specific  gift  of 
it  to  an  indiriduaL"  And  in  M*Cldamd  v.  ISum  (2  Soh.  &  Lef.  544),  Lord  Bedesdale, 
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adTflrting  to  this  point,  obaerres,  "nraept  Wdb  v.  /ohm  ^2  Bra  G.  C  60,  and  1  Cox, 
246),  there  is  not,  I  apprehend,  a  siiu^e  case,  in  which  it  has  been  held}  that  personal 
estate  was  exempt  from  payment  of  cwbts  and  funeral  expenses,  without  express  wrads 

for  the  purpose,  except  where  personal  estate  has  been  given  as  a  specific  legacy,  for  if 
it  is  given  in  terms  which  do  not  [288]  imply  that  it  was  intended  as  a  specific  legacy, 
it  is  not  held  to  be  exempt  from  the  charges  which  the  law  imposes  on  it." 

Next,  the  descended  estate  must  supply  any  deficiency  of  the  personalty,  or  if  the 
personal  estate  be  held  exonerated,  the  descended  estate  will  become  the  primary 
fund.  In  Samewell  v.  Lord  Cawdor  (3  Madd.  463),  a  testator  exempted  his  personal 
estate  from  the  payment  of  mor^ages  on  his  real  estate,  which  he  devised  to  Lord  C, 
subject  to  the  incumbrances.  It  was  held,  that  the  descended  estates  were  liable  to 
disdiarge  the  mortgage. 

Mr.  Prender^i^  lor  the  testator's  daughter  Heater  and  her  fomily,  and 

Mr.  Boupell  and  Mr.  Gtifiard,  for  the  testator's  daughter  Frances  and  hw  bmily, 
did  not  disputo  the  general  rule,  but  argued,  that  here  the  testator  bad  forbidden  toe 
mortage  debt  being  paid  out  of  a  specified  portion  his  personal  estate,  9xA  had 
provided  a  special  fund  for  payment  of  that  debt  by  the  felling,  from  time  to  time,  erf 
the  timber  on  the  Sanhurst  estate.  Here,  they  insisted,  the  testator  intended  the 
devisees  of  the  Sanhurst  estate  to  take  it  mm  onere.  They  cited  v.  Joms  (2  Bra 
C.  C.  60,  and  1  Cox,  245),  Lutkins  v.  Ldgh  (Cas.  temp.  Talbot,  53),  Evans  v.  Codeeram 
<I  Colly.  428),  Lawson  v.  Hudson  (1  Bro.  0.  C.  68). 

Mr.  Ellison,  for  the  executors. 

Mr.  Turner,  in  reply.  If  the  estates  themselTes  had  been  expresdy  charged  with 
Uie  mortgage  debt,  the  [289]  personal  estate  would  not  have  been  exoneratec^  neitJur 
will  it  by  a  charge  of  a  portion  of  that  estate,  namely,  the  timber  thereon. 

Thi  Mastkb  of  thx  Bolus  [Lord  Langdale].  Although  there  is  some  difficult 
in  construing  this  will,  I  think  it  contains  materials  enough  to  enable  the  Court  to 
come  to  a  proper  cooolusion  upon  it. 

The  testator,  Mr.  Lomax,  having  three  daughters,  made  several  provisions  for 
them,  which  it  is  not  necessary  for  the  present  purpose  to  enter  into  in  detail  The 
first  thing  he  does,  is  to  direct  the  payment  of  his  funeral  expenses  and  just  debts  out 
of  certain  portions  of  hu  personal  estate,  "except  a  mortgage  debt  thereinafter  other 
wise  provided  for."  It  is  to  be  collected  from  this,  that  the  testator  had  an  intentioa 
of  providing  for  the  payment  of  that  morteage  debt  in  some  oAer  way.  Let  us  see 
what  he  does  in  the  subsequent  part  of  the  will :  he  there  announces,  that  he  is 
intending,  and  proceeding  forthwith,  to  pay  off  "  a  ^reat  part "  of  the  mortgage  debt 
It  is  i^in  that  he  himself  intended  to  pay  off  something  and  he  desired  tiie  "  balance  " 
to  be  paid  out  of  the  timber.  He,  however,  paid  nothing  and  the  question  is,  did  be 
mean  the  whole  to  be  p^d  out  of  this  timber  or  part  onlyf  We  know  noUiing  at 
all  of  how  much  he  meant  to  pay  off:  that  is  left  in  entire  uncertainty. 

But  even  if  he  bad  directed  the  whole  to  be  paid  out  of  the  timber,  would  that 
have  exonerated  the  personal  estate  ?  The  testator  has  expressed  no  intention  of  dis- 
posing of  his  personal  estate ;  if  he  had,  there  would  not  he  much  difficulty  :  this  is  a 
matter  of  importance  and  worthy  of  consideration.  Having  made  no  dispo-r290}- 
sition  whatever  of  the  personal  estate,  the  consequence,  in  my  opinion,  is,  that  it 
ought  to  be  applied  in  a  legal  course  of  administration.  The  statement  of  an  inten- 
tion of  paying  off  part  of  the  mortgage  debt,  without  any  subsequent  act  of  the 
testetor  throwing  some  light  upon  his  real  intention,  is  not  of  any  eonaiderable 
weight,  because  it  leaves  the  matter  perfectly  uncertain.  In  this  case,  however,  there 
are  circumstances  which  give  rather  more  weight  to  this  repression  of  intention ;  for 
the  testator  proceeds  to  provide  for  the  payment  of  any  "balanoe"  which  might 
remain  unpaid  of  this  mortgage,  which  is  a  personal  debt  of  the  testator,  thoiigh 
charged  upon  some  portion  of  Bis  real  estate. 

I  cannot  collect  upon  this  will  any  trace  of  an  intention,  on  the  part  of  the 
testator,  to  exonerate  the  personal  estate  from  the  payment  of  that  debt,  and,  upon 
the  whole,  therefore,  I  think,  that  the  mortgage  debt  ought,  in  the  first  place,  to  he 
paid  out  of  the  personal  estate,  so  far  as  it  wilt  extend,  and  if  that  be  found 
insufHclunt,  then  out  of  the  descended  estate.  If  that  be  insufficient  the  deficient 
must  liu  taken  out  of  the  produce  of  the  timber. 
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Another  point  arose  on  this  will,  under  the  following  drcumstancee : — The  testator 
"  bequeathed  to  James  Passons,  in  oonsequence  of  his  long  service  to  hie  father,  £10 
a  year,  or  fire  pounds  and  his  tenement  at  the  lodge,  rent  free,  for  his  life."  He  then 
bequeathed  four  otiier  life  annuities  of  snudl  amount^  nod  he  proceeded :  **  And  I 
herebjr  charge  the  said  estate  of  Netley,  bequeathed  as  aforesaid,  to  my  daughter  Mrs. 
F.  (Etester),  with  the  payment  of  the  said  annuities.'* 

[291]  The  tenement  at  the  lodge  referred  to  was  part  of  the  Netley  estate. 

Mr.  Turner  and  Mr.  Bayley,  and  Mr.  Roupell,  and  Mr.  Giffard  contended,  that 
the  annuities  were  exclusively  charged  on  the  Netley  estate ;  for  the  option  given  to 
Passons  to  take  the  lodge  (or  part  of  the  estate)  in  lieu  Of  part  of  the  annuity, 
shewed,  that  the  estate  was  intended  to  bear  the  burthen,  and  that  the  other 
annuities,  all  of  which  were  charged  on  the  estate,  followed  the  same  rule  as  that 
which  governed  the  annuity  with  which  they  were  associated.  In  Lampkier  v.  Despard 
(2  Dr.  &  War.  59),  a  testator,  by  his  will,  mrected  that  his  debts  and  legacies  should 
be  paid  by  his  brother,  whom  he  appointed  his  ezeeator  and  residuary  le^tee.  He 
then  charged  two  legacies  given  by  bis  will,  on  the  tamber  growing  on  his  estate  of 
Pinane,  and  bequeathed  that  timber  to  the  same  brother:  it  was  held,  that  the 
general  personal  estate  of  the  testator  was  exonerated  from  the  payment  of  those 
legacies.    They  also  cited  Jennings  v.  Looks  (2  P.  Wms.  276). 

Mr.  Prendergast,  eontrit,  contended,  that  these  were  mere  bequests  w^able,  in  the 
first  instance,  out  of  the  personal  estate,  and  charged  in  aid  on  the  Netley  estate : 
Boberts  v.  Roberts  (13  Simons,  336). 

The  Master  of  the  Rolls  [Lord  Langdalel.  Though,  on  this  point,  there  is 
more  doubt,  my  decision  is  still  in  favour  of  the  Plaintiff.  Here  annuities  are  given 
and  are  charged  upon  the  Netley  estate :  I  am  much  inclined  to  think  that,  if  this 
were  simply  a  general  gift  of  annuities,  the  mere  charge  would  not  have  [292] 
exonerated  the  personal  estate  (see  (hueUy  v.  Andrv^wr^  10  Beav.  463) ;  but  the  first 
legacy  is  so  expressed,  that  it  might,  in  one  event,  be  a  devise  of  a  portion  of  die 
Netiey  estate  itself ;  and  it  is  so  connected  with  tiie  other  annuities,  that  I  am  <rf 
opinion  that  they  are  all  chuged  exclusively  upon  the  Netley  estate.  There  is  nther 
more  doubt  on  this  than  on  the  former  question ;  but  I  think  that  this  is  the  proper 
oonclusion  to  come  to  upon  it. 

[292]  Allfbst  n.  Allfbet.   Dec  16,  1849 ;  /on.  31, 1860. 

Under  a  decree  in  a  special  form  directing  the  Master  to  take  trust  accounts,  the 
Master  allowed  special  interrogatories,  without  requiring  a  previous  state  of  facts. 
Held,  that  there  was  no  irregularity,  and  also  that  there  had  been  a  waiver  by  the 
accounting  party  obtaining  time  to  put  in  his  examination  thereto. 

This  was  a  motion  made,  on  behalf  of  the  Defendants  G^o^  Allfre^,  Margaret 
Allfrey,  and  Bobert  Allfrey,  that  the  Master's  certificate,  allowing  certain  interroga- 
tories for  the  examination  of  the  same  Defendants,  might  be  taken  off  the  file  and 
quashed. 

By  the  decree  in  the  cause  (reported  10  Bear.  363,  and  I  Mac.  &  G.  87,  and  1 
Hall  &  Tw.  179),  it  was  declared,  that  the  Plaintiff  was  not  bound  by  certain  settle- 
mente  of  accounts,  and  that  such  accounts  ought  to  be  opened.  And  it  was  then 
referred  to  the  Master  to  take  the  accounts  therein  mentioned,  and  to  inquire  what 
balances  of  the  personal  estate,  and  of  the  rents  and  profits  of  the  real  estate,  of  the 
intestate,  in  the  pleadings  mentioned,  were  in  the  hands  of  Edward  Allfrey  at  the  end 
of  each  year  after  the  intestate's  death.  Liberty  was  given  to  state  special 
circumstances. 

\jlSS\  On  an  attendance  belore  the  Master  on  the  36th  of  March  1849  the  decree 
was  considered,  and  the  Master  directed  that  interrogatories  should  be  brought  in 
before  him,  on  behalf  of  the  Plaintiff,  for  the  examination  of  the  Defendants,  who 
now  moved.  The  draft  of  the  interrogatories  was  left  at  the  Master's  office  on  the  10th 
of  May,  and  a  copy  sent  to  the  solicitor  of  the  Defendants,  and  on  the  28th  of  the 
same  month  there  was  an  attendance  to  settle  the  interrogatories. 

The  fourth  interrogatory  contaiDcd  in  the  draft  inquired  whether  any  sums  of 
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money  were  due  from  Edward  Allfrey,  the  adminiBtrator  of  the  intestate  George 
AUfrey,  to  the  estate  of  Qeor^e,  and  if  yea,  to  set  forth  a  jparticular  aocoant  of  them. 
To  that  interrogatory  an  objection  was  taken  by  the  sohoitors  of  the  executors  of 
Edward.  Whereupon  a  book,  which  had  been  proved  in  the  cause  was  producedi, 
ooDtaining  an  aocount  of  Edward  Allfrey,  as  administrator  of  the  estate  of  Uie 
intestate  George  Allfrey,  and  the  account  commenced,  on  the  credit  side^  by  debiting 
Edward  Allfrey  and  oreditiDg  the  estate  of  the  intestate  George  in  the  following 
item : — 

"  1802.  Februaiy.   By  baUnce  agreed  £1363.  lOs.  Sd." 

The  Master  thereupon  overruled  the  objection,  allowed  all  the  intern^tories,  and 
appointed  a  time  for  the  examination  oi  the  Defendants  to  be  brought  in.  His 
certificate,  which  was  now  complained  of,  was  filed  on  the  4th  of  June. 

Further  time  for  putting  in  the  examination  was  applied  for,  and  given  on  the 
22d  of  June,  and  again  on  the  30th  oi  June. 

[294]  The  examination  was  taken  in  on  the  30th  of  July. 

On  an  attendance  before  the  Master,  ou  the  I7th  of  November,  to  inquire  into  the 
sufficiency  of  the  examination,  it  was,  for  the  first  time,  objected,  that  before  pro- 
ceeding on  the  examination,  a  state  of  facts  should  be  taken  in,  as  without  it  the 
Master  would  not  be  able  to  understand  it. 

On  a  subsequent  occasion  an  objection  wfts  taken  that  the  interrogatories  ought 
not  to  have  been  allowed,  without  a  previous  state  of  bets  having  been  brought  in  on 
behalf  of  the  Plaintiff.  The  Master  adjourned  the  matter,  in  order  to  give  the 
Defendants  an  opportunity  of  making  any  application  to  the  Court,  and,  thereupon, 
notice  of  the  present  motion  was  given. 

Mr.  Turner  and  Mr.  W.  H.  Clarke,  in  support  of  the  motion.  The  allowance  of 
the  interrogatories  without  a  preceding  state  of  facts  is  irregular.  A  state  of  facts  ia 
necessary  as  a  around  work  for  the  interrogatories ;  for  if  any  question  as  to  their 
propriety  should  afterwards  arise,  the  state  of  circumstances  under  which  they  were 
considered  proper  will  not  appear,  for  there  will  be  no  conskU  of  the  points  raised. 

If  it  be  said  that  the  objection  is  waived,  the  answer  is  that  this  {Nraoeeding  i« 
such  that  it  cannot  be  waived,  for,  upon  appeal,  the  Court  would  be  without  the 
proper  information  on  which  to  adjudicate. 

The  4th  interrogatory  is  of  a  special  nature  not  warranted  by  tiie  decree,  and 
could  only  be  allowra  by  special  direction  of  the  Court ;  Moore  v.  Longford  (6  Simons, 
323),  Hmkinson  v.  Bagnter  (1  Y.  &  Col.  (C.  C.)  13). 

[296]  Mr.  Walpole  and  Mr.  Kasch,  amtrh.  1st.  The  proceeding  is  perfectly 
regular;  and,  2dly.  If  not,  it  has  been  waived  by  the  subsequent  steps  taken  by  the 
Defendants. 

By  the  50th  and  Slst  Orders  of  April  1828  the  Master,  ux>od  the  bringing  in  of 
every  decree,  is  to  proceed  to  regulate  "  as  to  what  particular  interroffiitories  for  the 
examination  of  parties  appear  to  oe  necessary."  (Ord.  Can.  21,  22.)  It  is,  therefore, 
a  matter  of  discretion  to  be  exercised  in  the  first  instance  by  the  Master  on  bringing 
in  the  decree,  uid  in  this  case  it  has  been  properly  exennseci. 

Cases  of  account  require  no  previous  state  of  facts.  It  is  necessary  to  bring  in  a 
state  of  facts  previous  to  examining  witnesses,  for  the  reascms  stated  in  2  I^ieU 
(p.  1145  (2d  ed.));  but  the  reasoning  does  not  apply  to  tha  examination  of  a  party 
which  {Hxweeds  on  the  record  and  decree.  The  practice  is  thus  stated:  "It  the 
account  is  simple,  and  not  likely  to  be  much  disputed,  he  (the  Master)  directs  the 
same  to  be  prepared  in  the  form  of  a  debtor  and  creditor  account.  If  it  appeara 
robable  that  it  will  be  necessu-y  to  examine  the  party  at  all,  the  Master  usually 
irects  interrogatories  to  be  left  for  his  examination  in  the  first  instance."  (2  Smith  a 
Pr.  125  (3d  ed.).) 

It  would  be  impossible  for  the  Plaintiff  to  bring  in  his  state  of  facts  and  charge 
until  he  has  obtained  the  Defendant's  examination  on  which  to  found  it.  It  woiud 
throw  on  the  Plaintiff  the  onus  of  making  out  the  account.  The  cases  of  Willan  v. 
mUan  <19  Ves.  690)  and  Sidden  v.  ForsUr  (1  Sim.  &  St.  335),  in  which  there  waa  a. 
previous  state  of  [296]  facts,  were  relied  on  in  the  Master's  oflSoa ;  but  tiiose  casea 
were  decided  before  the  New  Orders,  and  did  not  raise  the  point 
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Secondly.  The  point  has  been  waived,  for  an  objection  to  form  must  be  taken  in 
the  first  instance,  otherwise  it  will  be  considered  as  abandoned :  The  Anhhiiium  of 
York  V.  StapUton  (2  Atk.  136),  Morgan  v.  Lewis  (1  Newland's  Pr.  5S3  (3d  ed.)),  In  re 
MackriU  (11  Bear.  42^  fnOm  v.  Haitian  (19  Yes.  690,  2  Dan.  Pr.  1145  (2d  ed.)). 

Thirdly.  If  the  interrogatories  be  wrong  in  fcmn,  tiie  objectitHi  should  be  taken 
by  exception  and  not  by  motion :  ChemeU  v.  MarHm  (4  Simons,  340). 

Mr.  Turner,  in  reply.  If  a  party  requires  special  interrogatories,  he  must  make 
out  a  special  case  forth  em.  Common  interrc^fatories  may  be  bron^t  in  vithoat  a 
state  01  facts ;  but  the  question  here  arises  upon  special  interrogatones.  The  delay 
in  raising  the  objection  raises  a  mere  question  of  costs. 

Thb  Master  of  the  Koijs.   I  will  communicate  with  the  Master. 

Jan.  31,  1850.  Thk  Master  of  thb  Rolls  [Lord  Langdale].  The  only  inter- 
rogatory objected  to  is  the  4th ;  and,  considering  the  nature  of  the  suit,  and  of  the 
decree,  and  the  production  of  the  book,  which  was  part  of  the  evidence  in  the  cause, 
and  contained  the  entry  which  [297]  has  been  mentioned,  I  think  the  Master  was  not 
wrone  in  allowing  the  interrogatory  without  a  state  of  facts  to  found  them  upon ; 
aud  if  there  had  wen  any  irr^ilarity  in  this,  I  think  it  would  have  been  waived  by 
the  submission  and  repeated  alfowanoe  of  lame  whioh  tiie  Defendants  obtained. 

It  was  said  that  without  a  state  of  facts  the  Master  could  not  understand  the  case, 
and  it  was  argued  that  the  interrogatory  complained  ot  goes  beyond  the  ordinary 
course  in  administration  suits,  ana  I  think  it  does;  but  thin  is  not  an  ordinary 
administration  suit,  and  I  think  that  the  decree  and  the  entry  in  the  book  prodncen, 
warranted  the  special  interrogatory  without  a  special  state  of  facts. 

If  the  Master  should  find  a  difficulty  for  want  of  it,  I  presume  that  he  will  direct 
a  state  of  facts  to  be  laid  before  him ;  but  seeing  no  reason  to  think  that  the  inter* 
rogatories  were  irregularly  allowed,  and  being  of  opinion  tiiat  dte  irregularity,  if  any 
there  was^  was  waived,  I  dismiss  tlds  motion  with  costs. 


[298]  Rankin  v.  The  East  and  West  India  Docks  and  Bibminohah 
Junction  Railway  Company.  Dec  19,  1849. 

[S.  C.  19  L.  J.  Ch.  153;  14  Jur.  7.] 

Some  property  was  mortgaged  to  the  Plaintiffia,  who  were  not  bound  to  receive  their 
money  until  a  future  day.  A  railway  company,  with  knowledge,  treated  with  the 
mortgagor  alone,  and,  not  agreeing,  paid  iuto  (3ourt,  to  the  credit  of  the  mortgagor, 
the  amount  of  compensation,  but  made  no  provision  for  the  compensation  to  the 
mortgagees  under  the  8  &  9  Viot.  c.  18,  s.  114.  The  company  then  took  possession, 
and  commenced  pulling  down  the  building.  The  Court  restrained  the  cominny 
from  proceeding,  until  the  value  of  the  mortgagees'  interests  had  been  asoertained 
and  paid  or  secured. 

In  1848  R.  B.  Hardy,  being  entitled  to  some  property  in  the  line  of  the  above 
railway,  for  the  residue  of  a  term  of  ninety-six  years,  by  an  indenture,  dated  the  10th 
of  March  1848,  mortgaged  it  to  the  Plaintiffs  Ranken  and  Ingles,  to  secure  £700  with 
interest  at  five  per  cent.  The  mortgage  deed  contained  a  proviso,  that  if  Hardy  duly 
paid  the  interest  and  the  ground  rent,  and  performed  the  covenants  in  the  lease,  the 
Plaintifis  "  should  not,  nor  would,  require  payment  of  the  principal  money  until  the 
5tb  of  March  1851,"  nor  institute  any  proceedings  to  enforce  the  payment,  or  obtain 
possession,  or  foreclose ;  and  if  the  £700  and  interest  should  not  be  paid  on  the  10th 
of  March  1849  it  should  not  be  lawful  for  Hardy  "  to  oblige  or  compel  the  Plaintiffs," 
&c.,  "  to  receive  and  take  the  principal  sum  of  £700,  &c.,  before  the  10th  of  March 
1861." 

The  Defendants  were  enabled  hy  their  Act  (9  &  10  Vict.  o.  ooezovi.)  to  make  a 
railway  from  the  East  and  West  India  Docks  to  join  the  Ijondon  and  Birmingham 
Railway,  and  "  The  Lands  Glauses  Consolidation  Act,  1845,"  was  incorporated  into 
the  Special  Act. 

On  the  16th  of  February  1849  the  company  gave  notice  to  Hardy  that  they 
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required  to  purobase  the  [2991  property  and  were  willing  to  treat  for  the  purchase, 
and  they  demanded  the  particulars  of  his  estate  and  claims. 

On  the  9th  of  March  1849  Hardy  sent  in  his  claim — value  £1366,  oompensatioa 
£170 ;  and  he  thereby  also  stated,  that  the  property  was  in  mortgage  to  tiwPlainti^ 

The  Defendants  proceeded  to  treat  with  Hardy  alone,  and  sent  an  agreement  for 
his  approval,  which  was  not  executed. 

On  the  3d  of  July  1849  Hardy's  solicitor  wrote  to  the  company  as  follows : — 
"  Mr.  Hardy,  as  you  are  aware,  is  not  in  a  position  to  sell  the  property  free  from 
incumbrances ;  and  if  your  clients  wish  the  negociation '  to  be  continued  and  to 
purchase  the  property,  they  must,  at  once,  make  ammgements  with  the  mortgage^ 
who,  according  to  the  terms  of  the  mortgi^  deed,  cannot  be  compelled  to  take  their 
money  before  the  expiration  of  three  years  from  the  date  of  the  mortgage  deed.  The 
mortgagees  are  also  clients  of  mine,  and  will,  I  dare  say,  be  ready  to  treat  with  the 
company  as  to  their  interest,  if  proper  terms  are  offered,  but  much  will  of  course 
depend  upon  the  nature  of  the  offer.  I  must  however  give  your  company  (through 
you  as  their  solicitor)  notice,  that  if  any  attempt  be  made  to  take  possessiim  of  we 
property,  my  eliente,  as  well  mortgagor  as  mortgagees,  will  forthwith  adopt  sneh 
measures  as  they  ma^  be  advised  against  the  company." 

No  answer  was  given  to  this  by  the  oomnany,  rat  on  the  I7di  of  November  1849 
they  paid  £1080  into  Court  to  tiie  credit  erf  Hardy,  "Uie  same  bein^"  as  they  stated, 
"  the  value  of  Hardv "  in  the  premises,  and  for  compensation  as  detennined  by  a 
surveyor  appointed  by  a  [300]  magistrate.  They  also  sent  to  Hardy  a  bond  of  the 
company  with  two  sureties,  conditioned  for  the  payment  to  Hardy,  or  the  deposit  in 
the  bank,  for  the  benefit  of  the  parties  interested  in  the  land,  of  all  such  purchase  or 
compensation  money  as  should,  in  manner  provided  in  "  The  Lands  Clauses  Consolida- 
tion Act,  1845,"  be  determined  to  be  payable  by  the  company  in  respect  of  the  estate. 

On  the  3d  of  December  1849  the  D^endants  took  possession  of  the  property,  and 
commenced  pulling  down  the  buildings  thereon. 

The  interest  of  the  mortgage  had  Men  regularly  paid. 

The  Plaintdfib  thereupon  filed  this  bill  against  the  company,  and  now  moved  for 
an  injunction,  to  restrain  the  Defendants  "keeping  possession  <rf  the  premises,  and 
from  pulling  down  the  messuages  thereon,  and  m>m  prosecating  the  works  d  the 
railway  upon  tiie  land,  until  the  value  of  t^e  Plaintiffs  rights  and  interests  therein 
had  been  ascertuned,  and  payment  thereof  made  or  securea  according  to  the  Act. 

Mr.  TuruOT  and  Mr.  Glasse,  in  support  of  the  motion.  The  company,  with  know- 
ledge of  the  mortgage,  have  thought  proper  to  deal  with  the  mortgagor  alone,  and 
have  not  made  such  a  proper  provision  for  the  rights  and  interests  of  the  mortgagees, 
as  to  entitle  them  to  take  possession  of  the  property  and  destroy  or  deteriorate  the 
Plaintiffs'  security.  The  mortgage  is  not  payable  until  the  10th  of  March  1851,  and 
by  the  114th  section  of  the  8  &  9  Vict.  c.  18,  if  the  mortgagee  is  required  to  accept 
payment  of  his  mortgage  money  at  a  time  earlier  than  the  time  by  the  mortgage  deed 
limited,  he  is  [301]  entitled  to  the  costs  and  expenses  incidental  to  the  reinvestment 
of  the  sum  so  paid  off,  and  also  to  "compensation,  in  respect  of  the  loss  to  be  sustained 
by  him  by  reason  of  his  mortgage  money  being  so  prematurely  paid  o£^"  and  "  until 
payment  or  tender  of  such  compensation  as  aforesaid,  t^e  promoters  <^  the  under- 
taking shall  not  be  entitled,  as  a^inst  such  mortgagee,  to  poasesaioQ  of  the  mortgaged 
lands  under  the  provision  thereinbefore  contained." 

Here  there  has  been  no  requirement,  no  payment,  tender,  or  security  of  the  costs 
and  compensation,  and  the  Defendants  are  not,  therefore^  entitied  to  possession. 

The  investment  has  been  improperly  made  in  the  name  of  the  mortgagor  alone^ 
and  a  bond  given  to  him  and  not  to  the  mortgagees. 

Mr.  Walpole  and  Mr.  Hetherington,  for  the  company.  The  company  need  onlv 
deal  with  the  part^  in  possession,  and  having  failed  to  come  to  an  agreement  witn 
him,  they  were  entitled  to  take  possession  under  the  compulsory  clauses.  The  85tb 
clause  enables  them  to  take  possession  on  depositing  the  value  of  the  property  and 
delivering  a  proper  bond,  which  they  have  done.  The  mortgagees  must  be  paid  oat 
of  the  money  deposited  in  Court,  which  is  a  sufficient  protection  and  is  amply 
sufficient  to  pay  everything  the;^  can  claim.  Under  the  mortgage  deed,  the  mortca^ea 
are  not  entitled  to  take  possession,  and  therefore  have  no  right  to  interfere  witn  the 
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possession  as  between  the  mortgagor  and  the  company,  and  the  company  hare  the 
right  to  redeem  under  the  108th  section. 

The  114th  section,  which  is  so  much  relied  on,  does  not  overrule  the  previous 
provisions  in  the  statute. 

[30S\  The  Court,  seeing  that  there  is  a  sufficient  sum  deposited  to  secure  all  the 
claims  of  the  Plaintiffs,  andthat  no  iniury  can  arise,  ought  not  to  interfere  by  injunc- 
tion so  aa  to  stop  the  completion  of  the  line  of  railway  :  IfiUetf  v.  The  Soutk-Ea^em 
Btttiway  Compmy  (1  Mac.  &  Gor.  58,  and  1  Hall  &  Twdls,  56). 

Mr.  Turner,  in  reply.  Although  the  PluntifiiB  are  not  entitled  to  poesession,  they 
have  a  right  to  prevent  any  waste  oeing  committed  on  the  property,  to  the  detriment 
of  their  aeoority.  When  the  house  has  been  pulled  down,  the  value  of  the  property 
will  be  comparatively  destroyed.  The  company  have  taken  the  PlaintifiV  real  security, 
without  giving  them  either  the  bond  or  the  benefit  of  the  deposit,  and  the  deposit 
neither  includes  the  damage  to  the  mort^gees  nor  the  costs  of  the  reinvestment. 

The  Master  of  ths  Bolls  [Lord  Langdale].  It  would  be  very  much  to  the 
advantage  of  both  parties  if  they  would  come  to  an  arrangement  as  to  this  matter.; 
but  if  they  require  my  opinion,  I  am  bound  to  give  it. 

This  mortga^  contains  this  provision :  th^  upon  the  interest^  &a,  being  duly 
paid,  the  Flaintub  shall  not  require  payment  of  the  principal  until  the  10th  (tf  Maroh 
1861  nor  t^e  any  proceedings  to  obtun  possession  of  the  premises. 

The  interest  having  hitherto  been  duly  paid,  it  is  dear  that  the  mortgagees  have 
no  right  to  take  any  [303]  proceedings  to  obtain  possession.  The  railway  company, 
in  tiie  course  of  their  proceedings,  knowing  that  tnere  was  a  mortgage,  have  thought 
flt^  under  the  powers  given  to  them  by  the  Act  gS  Parliament^  to  treat  with  the 
mor^agor  and  the  party  in  possession,  withont  any  regard  to  the  mortgagees.  I  am 
not  prepared  to  say  that  they  had  not  a  right  to  do  so ;  but  exercising  that  right, 
they  must  be  subject  to  all  the  consequences  which  may  arise  from  their  neglecting 
to  do  something  else,  which  may  be  requisite  to  entitie  them  to  obtain  poaseBsion  or 
to  deal  with  this  property  as  their  own. 

They  endeavoured  to  come  to  an  agreement  with  the  mortga^r,  which  I  conceive 
ther  had  a  perfect  right  to  do,  but  they  neglected  their  own  interest,  by  doing  so, 
without  taking  some  care  that  the  mortgagees'  rights  were  provided  for.  They  had 
a  perfect  right  to  deal  with  the  mortgagor,  and  they  might  have  repaired  the  mort- 
gagor to  settie  matters  between  him  and  the  mortgagees.  But  it  appears  tihat, 
knowing  there  was  a  mortgage,  they  neglected  altogether  to  have  any  communioation 
with  the  mortgagees.  In  consequence  of  this,  t^e  mortgi^r,  it  seems,  declined  to 
come  to  an  agreement  with  the  company,  or  delayed  it  so  long  that  they  thought  fit 
to  proceed  independently  of  both,  and  as  they  say,  under  the  8  Vict.  c.  18,  s.  85 ;  and 
having  ascertained,  in  the  manner  mentioned  in  the  affidavits,  the  value  of  the  land, 
they  paid  into  Court,  not  to  the  account  of  the  mortgagees,  but  to  the  account  of  the 
mortgagor,  a  sum  of  money  which  they  conceived  tfaey  had,  by  such  proceedings, 
ascertained  to  be  the  value  of  the  land.  The  mortgagees,  finding  their  interest 
altogether  neglected,  and  that  the  company  had  actually  taken  possession,  have  filed 
this  bill ;  and  what  they  now  desire  is,  that  the  railway  company,  who  are  in 
possession,  should  be  prevented  from  dealing  the  land  in  any  such  manner 

as  to  lessen  their  seouritv. 

True  it  is  that  the  Puunti£b  have  no  right  to  take  possession  now,  nor  so  long  as 
the  interest  is  paid ;  but  they  have  a  ri^t  to  the  security  (rf  the  land,  and  to  have 
the  valne  of  the  land  protected  against  the  acts  of  other  persons  with  whom  they 
have  had  no  communication  respecting  their  interest 

What  does  the  Act  of  Parliament  (8  Viot.  o.  18,  s.  114)  say  on  this  1  I  pass  over 
the  cases  of  common  mortgages,  and  I  take  onl^  this  particular  case,  which  is  this — 
where  there  is  in  the  mortgage  deed  a  time  limited  for  the  payment  of  the  principal 
money  thereby  secured.  That  being  the  case,  if  a  "mortgagee  shall  have  been 
required  to  accept  payment  of  his  mortgage  money,  &c.,  at  a  time  earlier  than  t^e 
time  so  limited  '  (which  he  has  not  been),  "  the  promoters  of  the  undertaking  shall 
pay  to  such  mortgagee,  in  addition  to  the  sum  which  shall  have  been  so  paid  off,  all 
such  costs  and  expenses  as  shall  be  incurred  by  such  mortgagee  in  respect  of  or  which 
shall  be  incidental  to  the  reinvestment  of  the  sum  so  paid  ofi",  such  costs  in  case  of 
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differeace  to  be  taxed  and  payment  thereof  enforced  in  the  manner  herein  provided 
with  respect  to  the  costs  of  conveyances;  and  if  the  rate  of  interest  secured  by  such 
mortgage  be  higher,  than  at  the  time  of  the  same  being  so  paid  off  can  reasonably  be 
expected  to  be  obtained  on  reinvesting  the  same,  regard  being  had  to  tiie  then  current 
rate  of  interest,  such  mortgagee  shall  oe  entitled  to  receive  from  the  promoters  <d  the 
undertaking,  in  addition  to  ^e  princip^  and  interest  hereinbefore  {wovided  for,  com- 
pensation in  respect  of  the  loss  to  be  sustained  by  him  by  reason  of  his  mOTtgace 
money  being  so  prematurely  paid  off,  the  [306]  amount  of  such  compensation  to  be 
aaoertained,  in  case  of  difference,  as  in  other  eases  of  disputed  compensation.'' 

I  do  not  find  that  anything  of  t^e  sort  has  been  done  or  attnnpted.  No  treaty^ 
has  been  entered  into,  no  oner  to  pay  what  shall  be  expended  in  reinvestment,  do 
attempt  to  ascertain  what  is  due  for  compensation,  in  consequence  of  the  difference 
between  the  interest  to  be  received  when  the  reinvestment  ia  made,  and  the  intereet 
which  is  reserved  by  the  mortgage  deed. 

Then  comes  the  final  clause  in  this  section,  which  says  t — "  And  until  payment  or 
tender  of  such  compensation  as  aforesaid,  the  promoters  of  the  undertaking  shall  not 
be  entitled,  as  against  such  mortgagee,  to  poososoion  <A  the  mortgaged  lands  under 
the  provision  hereinbefore  oontuned." 

I  have  never  read  any  clause  in  these  Acts  of  Parliament  less  unbiguous.  .  The 
Act  forbidding  them  to  do  this,  what  has  been  done  1  The  company  has  paid  into 
Court,  in  die  name  of  the  mortgagor,  a  sum  of  money  equd,  as  they  say,  to  the  value 
of  the  laud,  providing  nothing  n>r  the  expense  of  reinvestment^  nouin^  for  any  other 
costs,  and  nothing  for  compensation  in  respect  of  the  difference  of  mterestb  I  am 
clearly  of  opinion  that  this  possession  was  wrongfully  taken,  and  I  think  I  shall  not 
be  acting  contrary  to  what  this  Court  has  done  in  previous  cases,  if  I  grant  an 
injunction  to  prevent  the  company  from  dealing  with  the  land,  as  they  intend  to  do^ 
for  their  own  purposes. 

I  remember  a  case  before  Lord  Cottenham,  in  which  a  bill  was  filed  to  prevent 
a  bridge  being  made  over  a  poor  man's  cottt^e.  It  was  no  sooner  known  that 
an  application  was  to  be  made  to  the  Court,  than  the  company  built  the  bridge  in 
the  course  of  the  night,  and  when  the  motion  was  made  the  next  morning,  they 
[306]  said,  "  You  are  too  late,  the  bridge  is  built^  and  the  Court  cannot  interfere ; " 
-bat  his  Lordship  replied,  "  Thou^  I  cannot  prevent  you  from  building  the  tnidge,  as 
it  is  built,  still  I  can  grant  an  injunction  to  prevent  you  using  it ; "  he  did  grant  the 
injunction,  and  the  poor  man  had  his  compensation  in  a  week.  This  Court  is  not 
prevented  by  t^e  fact  of  possession  from  moulding  its  orders  in  such  a  manner  that 
justice  may  be  done. 

As  I  am  called  on  to  decide  this  most  foolish  contest,  I  cannot  refuse  to  compel 
obedience  to  an  Act  of  Parliament,  which  seems  perfectly  plain.  There  are  means  of 
doing  so ;  and  to  talk  of  a  fund  being  in  Court,  which  is  the  exact  amount  of  the 
land,  without  anything  to  answer  the  costs  of  reinvestment  and  the  other  costs,  and 
which  is  not  even  standing  to  the  credit  of  the  persons  entitled  to  it,  is  a  mere 
mockery. 

I  am  surprised  at  the  Defendants  by  their  affidavits  telline  the  Court  that  the 
course  they  have  adopted  is  in  accordance  with  Uie  usage  of  rauway  companies,  and 
that  the  like  has  been  done  b^  such  companies  on  other  occasions.  To  introduce 
such  statements  into  an  i^Sdavtt  for  the  purpose  of  influencing  the  judgment  of  the 
Court  in  a  matter  of  this  kind  is  a  gratuitous  absurdity,  for  an  injustice  is  not  to  be 
tolerated  in  any  case,  merely  because  such  things  have  been  done  by  other  persons  on 
former  occasions. 

The  Plaintiffs  are  entitled  to  an  injunction  to  restrain  the  company  from  prose- 
cuting the  works  of  the  railway  upon  the  premises  mortgaged,  until  the  value  of  the 
Plaintiffs'  interests  have  been  ascertained,  and  the  unount  paid  or  secured  in  manner 
required  by  tiie  Acts  of  Furliament 
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[SOT]   In  n  Haioh.   Dec  20,  1649. 

[S.  a  19  L.  J.  Cb.  79 ;  li  Jiir.  340.   See  /»  re  Lamh,  1889,  23  Q.  B.  D.  6.] 

A  payment  for  legacy  duty  made  by  a  solicitor  for  hia  client,  ougbt,  for  taxation,  to 
be  included  in  his  cash  account  and  not  in  hia  bill  of  ooetfli  and  therefore  such 
a  payment  is  not  Co  enter  into  the  oompatation,  in  considering  whether  a  sixth 
is  taxed  off. 

Mr.  Wilson  (an  administrator)  employed  Mr.  Haigh  as  his  solicitor,  to  pass  the 
administration  accounts.  Mr.  Haigh  passed  them,  and  paid  four  sums,  amounting  to 
XU,  8a.  6d.,  at  the  Stamp  Office  for  l^;aoy  duty,  in  {nmiuring  the  stamp  to  be 
impressed  on  the  proper  documents. 

His  bill,  including  the  legaor  dut^,  amounted  to  £24,  28.  lid.  It  was  referred 
for  taxation,  when  the  Taxing  Master,  on  a  reconsideration,  struck  out  the  charge  fco* 
legacy  duty,  as  a  professional  disbursement,  but  allowed  it  as  a  cash  payment,  thus 
n^ucing  the  bill  to  £12,  Us.  5d.,  which  he  taxed  at  £8,  ISs.  9d.  The  amount  thus 
taxed  off,  being  £3,  14b.  8d.,  was  more  than  a  sixth  of  the  £12,  14s.  Dd.,  but  less 
than  a  sixth  of  the  original  bill  of  £24,  2s.  1  Id.  The  Master  having  allowed  the 
client  his  costs  of  taxation,  the  solicitor  presented  this  petition,  insisting  that  the 
Master  ought  not  to  have  struck  the  item  for  legacy  dut^  out  of  the  bill,  and  that 
therefore  the  solicitor  was  entitled  to  the  costs  of  the  taxation. 

One  of  the  affidavits  stated,  that  it  was  customary  for  solicitors  to  charge  legacy 
duty  in  ^eir  Inlls  of  costs  and  not  in  the  cash  accounts,  unless  specific  remittances 
were  loade  in  respect  of  such  payments.  An  affidavit  on  the  other  side  stated,  ^at 
it  was  usual  for  clients  in  the  country  to  remit  the  legacy  duty,  and  tiiat  such 
payments  were  only  made  by  solioiton  when  specially  requested  (they  not  being 
payments  they  are  [308]  expected  to  make  in  the  ordinary  course  of  business),  and 
that  in  both  instances,  they  were  entered  in  the  cash  accounts  and  not  in  the  mils  of 
costs,  "  unless  the  duty  amounted  to  no  more  than  208.  or  thereabouts." 

Mr.  Turner  and  Mr.  Karslake,  in  support  of  the  petition.  The  payment  for 
legacy  duty  was  improperly  struck  out  from  the  bill,  for  it  was  strictly  a  professional 
disbursement.  In  Re  Bedson  (9  Beav.  5),  it  was  held  that  both  legacy  and  probate 
dutyformed  proper  items  in  a  solicitors  account,  on  the  taxation  oThis  bill  of  costs. 

[The  Mastkr  op  thb  Rolls.  That  was  not  the  point  decided,  for  the  case 
proceeded  on  the  admission  that  those  sums  would  have  been  propwly  introduced 
into  ^e  bill,  but  for  the  seourity  given.] 

Id  JVuMUm  v.  FeatherttonJiau^  (I  Ad.  &  £.  478,  and  3  Kev.  &  Man.  779)  it  was 
held  that  a  payment  to  a  proctor  was  properly  inserted  in  a  bill  of  coats.  Stamp 
duties  on  conveyances  or  mortgages  are  properly  introduced  into  a  solicitor's  bill  of 
fees  and  disbursements  (see  In  re  Bemnant,  11  Beav.  216),  because  the  solicitor  is 
responsible  for  the  proper  stamp  being  affixed,  and  can  recover  no  more  than  is 

{>roperly  paid  by  him.  The  same  reason  is  applicable  to  affixing  the  stamp  on  a 
egacy  receipt  or  on  letters  of  administration. 

Tley  also  cited  Harrieon  v.  fVard  (4  DowL  39),  HmdU  v.  Shaekleton  (1  Taunt.  636), 
Says  V.  Tivtter  (6  Bam.  &  Ad.  1106,  and  3  Nev.  &  Man.  174). 

Mr.  Prior,  conirik,  referred  to  Be  Bemnani  (11  Beav.  603),  but  was  stopped  by  the 
Court. 

[909]  Thx  Mastkr  or  thk  Bolls  fLord  Langdale].  It  would  be  satisfactory  if 
this  and  the  former  case  were  taken  beiOTe  a  higher  authority,  so  as  to  lead  to  a  final 
decisioD,  and  to  leave  no  further  queatimi  on  the  points 

It  is  said  that  this  is  a  hard  cue  upon  the  solicitor,  but  it  is  to  be  recollected,  that 
it  has  not  been  decided  that  the  disbureements  are  not  to  be  paid  by  the  client ;  on 
the  contrary,  it  is  clear  that  the  client  ia  bound  to  repay  that  which  the  solicitor  has 
disbursed.  The  only  question  is  one  which  never  arises,  except  in  a  case  where  the 
solicitor  having  charged  more  than  one-sixth,  in  excess,  for  real  professional  services, 
the  question  arises,  whether  he  is  to  bear  the  costs  of  the  taxation.  The  struggle 
then  is  to  include  ^is  sort  of  disbursement  in  his  bill  of  costs,  in  order  to  increase  its 
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ftmount,  and  tbuB  diminiah  the  proportion  struck  off  in  taxation.  The  amount  taxed 
off  may  be  more  than  a  sixth  of  the  strictly  professional  charges,  but  a  great  deal  leea 
if  you  include  in  the  bill  these  cash  payments.  No  doubt  both  the  bill  and  the 
disbursements  ai^e  to  be  paid,  but  the  costs  of  taxation,  under  the  Act  of  Parliament, 
depend  on  whether  this  item  is  to  be  included  in  the  bill  or  in  the  cash  account 

So  far  as  any  rule  can  be  collected  from  the  cases  (admitting  that  they  are  not 
consistent  in  themselves,  or  in  the  reasons  asaigned  for  the  ooncluaion),  and  from  the 
certificate  of  the  Taxing  Masters,  as  to  the  usage  and  custom  ot  die  profesaicHi,  I 
think  I  ou^ht  to  consider  that  these  pajrments  lor  l^pujy  duty  are  mere  disborse- 
ments,  made  for  the  client  by  the  solicitor,  in  the  character  of  agent  and  not  of 
solicitOT,  and  I  believe  it  will  be  found  to  be  the  more  wmal  practice  of  stdioitors  to 
enter  them  in  their  cash-book  and  not  in  th«r  bill-[31.0]-book.  I  must,  therefore, 
decide  that  the  certificate  of  the  Taxing  Master  is  right. 

In  lie  EemneaU  I  ultimately  came  to  a  conclusion  quite  oppoeed  to  my  first 
impression,  after  taking  pains  to  leave  no  case  unexamined. 

No  costs. 


[810]    DOVOLAS  V.  ANDRCW8.    Jkc  21,  1849. 

[S.  C.  19  L.  J.  Ch,  69  ;  U  Jur.  73.] 

After  the  death  of  'their  father,  infants  petitioned  for  an  allowance  for  mainten- 
ance out  (d  their  fortunes.  Held,  that  such  maintenance  was  to  be  determined 
irrespective  of  the  means  of  their  mother  to  support  them  oat  of  her  own  fortune. 

In  1843  Sir  Kobert  Andrew  Douglas  died,  leaving  his  widow  Dame  Martha 
Elizabeth  Douglas  and  three  infant  children  him  surviving.   The  children  were  etill 
infants,  and  the  widow  unmarried,  and  both  the  widow  and  childrat  had  f<ntanes 
th«r  own. 

A  petition  was  presented  in  these  snitSj  for  a  reference  to  the  Master  to  approve 
of  a  proper  allowanoe  for  tiie  maintenance  and  education  of  the  infants  doiiug  their 
minority.  The  petition  also  prayed  a  reference  to  ascertain  "  whetiier  l)stae  lurtiia 
Elizabeth  Douglas  (their  motner)  was  of  suflfioient  ability  to  maintain  and  educate  the 
Petitioners,  regard  being  had  to  their  rank  in  life,  and  their  present  fortunes  and 
expectations."   This  part  only  was  objected  to  by  the  widow. 

Mr.  Turner  and  Mr.  Busk,  in  support  of  the  petition.  The  mother  is  under  a 
natural  obligation  to  support  her  children,  and  their  fortune  is  not  to  be  broken  in 
upon  whilst  the  mother  is  of  sufficient  ability  to  maintain  them.  The  same  rule  is 
applicable  as  well  to  a  mother  as  to  a  father. 

[311]  Mr.  Boupell,  conirii,  for  the  mother.  There  is  no  authority  for  soefa  a 
reference.    The  rule  applies  only  to  the  father  of  an  infant,  and  not  to  the  mother. 

The  Master  of  the  Rollb  [Lord  Langdale].  I  never  knew  of  such  a  reference. 
The  role  is,  that  however  large  a  child's  fortune  may  be,  whilst  the  father  is  of  alnlity 
to  maintain  the  child,  he  must  perform  his  duty,  and  no  part  of  the  child's  fortune  is 
to  be  applied  for  that  purpose. 

I  have  never  heard  that  the  rule  applied  to  the  mother,  and  I  will  not  make  an 
order  so  contrary  to  all  rule,  without  an  absolute  authority  for  it. 

The  OTder  was  nude,  omitting  the  reference  objected  ta 

Note. — See  Chambers  on  Infante,  pages  114  and  313,  where  the  following 
authorities  are  referred  to  : — Smee  v.  Martin,  Bunb.  136  ;  Anon.  2  Ventr.  353  ;  Nelson^ 
Ch.  Ca.  250  ;  Butler  v.  Dwncomb,  1  P.  Wms.  454 ;  Fawknerv.  WaUs,  1  Atk.  405  ;  Eaiey 
V.  Bonnie,  4  Madd.  275 ;  Cavendish  v.  Mercer,  5  Ves.  195, n.^  Be  Waiker,  LXaydd;  Goo. 
{temp.  Sugd.)  299 ;  S.  C.  nomine  Hodgens  v.  Sodgens,  4  CL  &  Fin.  323 ;  BilUngsly  r. 
Oriidut,  1  B.  C.  C.  268  ;  Smnnode  Crisp,  Free.  78 ;  Boach  v.  Gorvm^  1  Ves.  sen.  1S7  ; 
Ayiuworth  t.  Prvtehettj  13  Tes.  321 ;  Fairman  v.  Grem^  10  Yes.  46. 
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[812]  Knioht  9.  BouOHTON.  Dec  19, 1849. 
[a  C.  19  L.  J.  Ch.  66.   See  Apporttonment  Act,  1870  (33  &  34  Viot  c.  35).] 

The  "inBtrument"  referred  to  in  the  Apportionment  Act,  is  not  the  inBtrum«it 
creating  the  periodical  payments,  but  tbat  creating  a  life  interest  therein. 

A  testator  died  in  1838,  having  by  his  will,  given  real  estates  to  trustees,  in  trust, 
after  keeping  up  his  mansion,  &c.,  to  pay  five-eighths  of  the  net  rente  to  his  widow 
for  life.  The  widow  died  in  1847,  and  rents  were  receivable  on  the  next  rent  day, 
under  leases  created  the  testator  anterior  to  the  Apportionment  Act  Held,  that 
the  rents  were  ai^rtionable. 

The  question  in  this  case  arose  on  tiie  ooostractUHi  of  tiie  Apportionment  Aot^ 
4  &  6  W.  4,  c  22. 

The  testator,  Thomas  Andrew  Knight,  by  his  will,  dated  in  1836,  devised  all  his 
freehold,  copyhold,  and  leasehold  estates  unto  Sir  William  Boughton  and  his  heirs, 
upon  trust  to  keep  his  mansion-house  at  Down  ton  Castle,  &c.,  in  repair,  and  pay  the 
taxes,  and  permit  his  wife  Fraaoes  Knight  to  reside  therein  during  her  life,  and  after 
deducting  oat  of  the  rents  all  payments  made  by  him  tor  taxes,  repairs,  &c,  to  pay 
five-eights  of  t^e  net  rents  to  bis  wife  Frances  Knight  during  her  life,  and  the 
remaining  three-dghths  to  three  other  persons  for  life.  And  when  his  wife  and  such 
three  persons  severally  departed  this  life,  he  directed  their  respective  shares  of  such 
net  rents  to  be  retained  by  Sir  William  Boughton  aad  wife  during  their  lives,  &a,  &c 

The  testator  died  on  the  llik  of  May  1838,  having  granted  leases  of  port  of  the 
property. 

Frances  Knight  died  the  24th  of  July  1847,  and  the  Petitiooers  wen  her  personal 
representatives. 

A  receiver  of  the  estates  had  been  appcnated. 

The  leases  on  which  the  argument  turned,  were  stated  to  have  beengnmted  before 
the  passine  of  the  4  &  6  W.  4,  c  22  (June  1834).  None  of  them  determined  by  the 
deaw  of  Mrs.  Knight 

[818]  This  pedtion  prayed,  that  the  sum  of  £4329  received  for  rents  between 
Lady  Day  1847  and  Lady  Day  1848  might  be  apportioned  between  the  representatives 
of  Mrs,  Frances  Knisht  and  the  other  parties. 

Mr.  Turner  and  Mr.  Humphrys,  in  support  of  the  petition,  and  Mr.  John  Baily,  in 
the  same  interest  The  representatives  of  the  widow  are  entitled  to  a  proportion 
of  the  rents.  The  objections  which  will  be  raised  are,  first,  that  the  instruments 
under  which  the  rents  are  payable  were  not  executed  after  the  passing  of  the  Act ; 
and,  secondly,  that  there  are  no  fixed  payments  to  the  widow,  but  .that  the  whole 
rents  being  received  by  Uie  trustee,  they  are  first  to  be  applied  in  a  given  way,  and 
that  a  portion  only  of  the  residue  is  payable  to  her.  The  answer  to  these  objections 
is,  firsts  that  the  instrument  referred  to  by  the  statute  is  the  instrument  f;iring  the 
ri^t  to  receive,  and  not  that  ereating  the  obligatitm  to  pay ;  and  in  this  ease  the 
installment  is  the  will  and  not  the  lease. 

This  is  evident  from  the  Act  comprising  "modutes,"  which  most  have  been  created 
from  time  immemorial,  and  could  not  therefore  have  been  made  payable  by  instrument 
executed  after  the  passing  of  the  Act  In  re  Maerlcby  (4  MyL  &  Cr.  484)  does  not 
apply,  for  there  the  only  question  was  as  to  an  apportionment  of  rents  under  a  demise 
from  year  to  year,  as  between  the  legal  and  personal  representatives  of  a  tenant  in  fee, 
and  the  principle  of  the  decision  was,  that,  even  assuming  the  lease  to  be  the  instru- 
ment governing  the  decision  (which  it  was  not),  [314]  still  it  could  not  authorise  an 
apportionment,  for  it  was  not  in  writing. 

Secondly,  titie  rents  were  received  periodically  by  the  trustee,  and  when  they 
becsone  due  he  had  a  right  to  receive,  and  an  immediate  obligation  to  pay  to  the  widow 
her  px^MT  propcntion.  The  circumstance  qH  the  tenant  not  paying  punctually  could 
not  alter  the  rights  as  between  the  parties  under  the  will. 

Mr.  Walpob  and  Mr.  FoUett^  eonirik.  The  Fetitionera  must  bring  themselves 
strictiy  within  the  Act  If  this  sum  be  considered  rent,  it  is  not  apportionable,  because 
the  rents  were  not  reserved  by  an  instrument  executed  aftw  the  passing  of  the  Act ; 
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and  the  case  of  In  re  Markby  (Ibid.)  shews  that  the  lease  is  the  instrument 
contemplated  bv  the  Act.    If  the  fund  in  question  be  treated  as  resulting  from  fixed 

giymente,  it  does  not  come  within  the  Act^  because  the  will,  under  which  the 
etitionera  claim,  does  not  fix  any  periodical  payment. 
Mr.  Turner,  in  reply. 

Ths  Mabtxr  07  THK  BoLLS  (Lord  Langdale].  Under  the  will  of  the  testator,  his 
widow  was  entitled  for  life  to  fire-eighths  of  the  rents  of  his  real  estate.  The  devise 
was  in  these  terms : — "  I  give,  devise,"  &c.,  &c  It  is  admitted  diat  she  has  received 
and  ia  entitled  to  five-eighths  of  all  the  net  rents  which  accrued  down  to  Lady  Day 
1847.  She  died  on  the  24th  of  July  1847,  and  Sir  William  Boughton,  who  is  one  of 
the  trustees,  and  is  entitled  to  these  five-eighths  of  the  [316]  subsequent  net  rente, 
subject  to  the  interest  of  Frances  Knight's  representatives  therein,  insists,  that  she  did 
not  become,  and  that  her  representatives  are  not  entitled  to  any  part  ot  the  rente 
which  became  payable  after  her  death  up  to  Lady  Day  1848.  The  question  is, 
whether  her  representatives  are  or  not  entitled  to  any  portion  of  these  rents. 

These  Petitioners  claim  an  apporti<mment  under  uie  ^prationnient  Act,  which 
was  passed  for  purposes  which  are  recited  in  the  Aot  itself: — ^It  aaya,  **  whweas  by 
law  rmtB,  &o.,  due  at  fixed  periods  are  not  a.TO(»tioiiahle,  Ac,  tma  which  it  often 
happens  that  persons  whose  inetnne  is  detived  from  these  sonroes  are  daprived  of 
means  to  satisfy  just  demands,  and  other  evils  arise  therefrom,  which  eviu  require 
remedy."  No  case , could  occur,  in  which  it  is  more  clear,  that  the  policy  of  the 
Act  of  Parliament  applies,  for  here  the  widow  is  neceaearily  expoaea  to  the  very 
inconveniences  pointed  out  by  the  Act. 

Are  the  w(»ds  sufficiently  clear  to  give  to  her  representatives  the  right  here 
claimed  1  The  enacting  part  is,  "  that  all  rents  made  payable  or  coming  due  at  fixed 
periods,  under  any  instrument  that  shall  be  executed  aner  the  passing  of  the  Act,  or 
(being  a  will)  that  shall  come  into  operation  after  the  paa8in|;  of  the  Act,  shall  be  so 
apportioned  that^  on  the  death  of  any  person  interested  dierein,  his  exeCQUNra  shsdl  be 
entitled  to  a  proporti<ni  of  such  rents.'^ 

Now,  the  Act  in  question  passed  in  1834;  the  will  was  dated  in  1836 ;  the  testator 
died  in  1638,  and  Mrs.  Knight,  who  was  entitled  for  life  to  thess  paymonts  under  the 
will  of  her  deceased  husband,  died  in  July  1847. 

[316]  It  is  quite  clear  that  Mrs.  Knight  became  entitled  to  receive  these  rents 
under  an  instrument  which  came  into  operation  after  the  passing  of  the  Act.  It  is 
objected  that  the  Aot  cannot  apply,  because  this  is  a  ^ft  of  five-eighths  of  the  residue 
of  the  rents  after  payment  of  certain  outgoings,  and  oecause  the  will  does  not  state 
the  time  when  the  payment  in  respect  of  this  share  is  to  be  made.  The  argument 
lays  aside  this :  that  the  rents  are  necessarily  payable  at  certain  periods,  and  that  in 
all  transactions  of  business,  we  must  consider  them  as  payments  at  fixed  periods,  and 
if  they  are  payable  at  certain  fixed  periods,  why  is  Mrs.  Knight  not  to  have  her  doe 
proportion  of  them  1 

It  is  said  that  the  periods  are  not  fixed  in  the  way  required  in  such  a  case  :  Hiat 
the  rents  under  leases  are  payable  to  the  lessor  at  oertain  periods,  but  that  this  has 
nothing  to  do  with  the  payment  to  other  persons.  This  lady,  however,  was  entitled 
to  a  certain  share  of  the  rents,  and  they  were  to  be  paid  to  her,  not  by  the  lessee,  but 
by  a  trustee :  the  trustee  was  entitled  to  receive  them  from  the  lessees  at  certain 
periods,  but  no  sooner  did  the  ri^ht  of  the  trustee  accrue,  thao,  at  the  same  instant, 
the  right  of  this  huly  arose  to  receive  the  share  given  to  her  by  the  will. 

I  do  not  see  the  difference  between  this  and  tiie  case  of  fixed  payment  of  dividends 
on  property  in  the  funds,  on  which  there  are  fixed  charges. 

I  cannot  consider  that  t^e  Act  requires  more.  The  payments  are  fixed  by  the 
nature  of  the  contract,  and  the  right  to  receive  given  by  the  subsequent  will  or  instru- 
ment must  accrue  at  tiie  moment  the  trustee  hu  a  right  to  demand  the  rents.  I  do 
not  see  why  this  case  is  not  to  be  considered  within  the  Act. 

[317]  I  am  (rf  opinion  that  the  case  is  within  the  Aot^  and  that  this  lady  is 
entitled  to  her  proportion. 

The  necessary  enquiry  must  be  made. 

NoTC — On  the  subject  of  apportionment,  see  Ez  parte  Smpih,  1  Swan.  337,  4  ft  5 
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W.  4,  0.  22 ;  Fordyce  v.  Bridges,  1  H.  Lds.  Ca.  1 ;  Pattm  v.  She^ard,  10  Sim.  186 ; 
Browne  r.  Amjfot,  3  Hare,  173 ;  Miehell  t.  Mv^U,  4  Bear.  549 ;  Campbell  v.  CkimpbeU, 
7  Bear.  482 ;  Carter  v.  Taggari,  16  Simons,  447 ;  KeviU  v.  Daviee^  15  Simons,  466 ; 
Warden  v.  Aahlmner,  17  L.  J.  (Ch.)  440 ;  Sh^opard  v.  WHson,  4  Hare,  395 ;  Sotheroyd 
V.  WodUey,  6  Tynrhitt,  622 ;  Skif^^erdaon  r.  Tower^  8  Jurist,  485. 


[817]  /«  r$  WnjJAHS.  Dec  21,  22,  1849. 

[S.  C.  19  L.  J.  Ch.  46;  13  Jur.  1110.] 

Construction  of  a  gift  orer  upon  death  before  becoming  entitled  to  payment. 
Personalty  was  given  to  persona  for  life,  with  remainder  to  i^l  their  children  equally, 

the  shares  to  be  paid  at  twenty-one  or  marriage,  unless  in  the  lifetime  of  tne 

parents,  in  which  case,  payment  was  to  be  matu  on  the  death  of  the  survivor. 

There  was  a  gift  over  on  the  death  of  a  ehild  before  becoming  entitled  to  payment. 

A  child  aUained  twenty-one,  but  died  in  the  lifetime  of  her  parents :  Held,  that 

the  gift  orw  did  not  tase  effect. 

Ann  Williams  having  a  power  to  appoint  a  fund,  executed  a  deed,  dated  in  1823, 
whereby  she  appointed,  that  the  trustee  should  stand  possessed  of  X6000  consols, 
after  her  death,  in  trust  for  Susanna  Mills  for  life,  and,  after  her  decease,  in  trust  for 
her  husband  Thomas  Mills  for  life ;  and  after  the  death  of  the  survivor,  upon  trust 
"for  all  and  every  the  child  and  children  of  Thomas  Mills  on  the  body  of  the  said 
Susanna  his  wife,  to  be  eqntUIy  divided  between  them,  if  more  than  one,  share  uid 
share  alike;  the  part  or  parts  of  such  of  them  as  should  be  a  son  or  sons  to 
be  paid,  assigned  or  transferred  to  him  or  them,  at  his  or  their  age  or  ages  of  twenty- 
one  years ;  and  the  part  or  parts  of  such  of  them  as  should  be  a  daughter  or 
daughters  to  be  paid,  asdgned  or  transferred  to  her  or  them,  at  her  or  their  age  or 
ages  of  twenty-one  j^ears,  or  day  or  da^s  of  marriage,  which  should  respeotivAly  first 
happen,  together  witii  all  dividends,  interest,  income  and  improvements  thereof  in 
the  meantime,  unless  such  respective  times  of  payment  should  happen  in  the  lifetime 
of  the  said  Thomas  Mills  and  Susanna  his  wiife,  or  the  survivor  of  them,  in  which 
case,  the  same  should^  be  paid,  assigned  or  transferred  mvmediaielg  after  HU  deeeaee  of 
saeh  survivor. 

"  And  in  case  any  of  the  same  children  should  happen  to  die,  before  he,  she  or 
they  should,  by  virtue  of  the  aforesaid  tms^  became  eniitied  to  the  payment,  assignment 
or  transfer  of  his,  her  or  their  respeotiTe  put  or  parts  of  the  £6000  consols,  and  of 
the  dividends,  interest,  increase  and  improvement  thereof,  then  the  part  or  parts  of 
him,  her  or  t^em,  so  dying,  should  go  and  be  paid,  assigned  and  transferred  unto, 
and  to  the  use  of  the  sarrivors  or  survivor  of  them,  who  should  live  to  become 
entitled  to  have  their,  his  or  her  part  or  parts  thereof,  paid,  assigned,  or  transferred 
to  them,  him  or  her  as  aforesaid,  t<^ther  with  their,  his  or  her  original  part  or 
parts  thereof." 

Thomas  Mills  died  in  1834,  and  his  wife  Susanna  in  1848.  They  had  had  seven 
children,  all  of  whom  had  attained  twenty-one  at  the  time  of  the  execution  of  the 
deed  of  1823.  They  were  all  now  living,  except  Elizabeth,  who  died  in  1825,  having 
attained  twenty-one. 

The  question  was,  whether  the  representatives  of  Elizabeth  were  entitled  to 
£857,  28.  lOd.  oonsols,  being  one-seventn  of  the  trust  fund,  or  whether  it  had  gone 
[31^  over  to  her  surviving  brothers  and  sister,  under  the  dause  of  survivorship 
above  referred  to. 

Mr.  Roundell  Palmer  and  Mr.  Collins,  for  the  legal  personal  representatives  of 
Elizabeth.  The  limitation  is  to  all  and  everv  the  children;  this  gives  them  an 
immediate  vested  interest.  Papnent  was  to  be  made  at  twenty-one  or  marriage, 
therefore  the  title  to  payment  or  the  capacity  to  receive  accrued  at  that  period, 
though  actual  payment  could  not  be  made  until  after  the  death  of  the  tenants  for  life. 
The  gift  over  is  not  on  death  before  payment,  but  before  becoming  "entitled 
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to  payment,"  and  such  title  accrued  at  twenty-one.  The  postponement  of  payment 
until  after  the  deaths  of  the  parents  was  necessary  for  the  sake  only  of  preserving 
the  life-estates  of  such  parents,  and  was  not  intended  to  alter  the  rights  of  the 
children  inter  se.  If  the  term  payment  be  considered  ambiguous,  and  it  be 
doubtful  whether  it  refers  to  the  children  or  the  parents,  that  construction  is  to 
be  adopted  which  appears  the  most  ratioual,  and  will  best  answer  the  intentions 
of  the  appointor,  namely,  that  which  will  sesuie  a  provision  for  aH  and  every  of  the 
children.  It  is  an  unlikely  intention  to  impute  to  the  settlor  to  hold  that  she  meant 
to  deprive  a  child,  who  attained  twenty-<»M,  and  had  a  family,  of  every  provision, 
merely  because  he  might  not  happen  to  survive  the  tenant  for  life,  and  that  too,  in 
favour  of  other  children  who  might  have  no  families  to  provide  for.  This  oonatroc- 
tion  is  justified  by  a  series  of  authorities.  Thus,  in  Jeffreys  v.  Beynoas  (6  Bro.  P.  C. 
398),  "by  a  settlement  made  previous  to  the  marriage  of  A.  and  B.,  certain 
Exchequer  annuities  were  vested  in  trustees,  in  trust  for  the  husband  and  wife  for 
life,  and  after  both  [320]  their  deaths  for  the  children  equallv,  to  be  assigned  over  to 
them  at  their  ages  of  twenty-one,  happening  after  the  death  of  the  survivor  of  the 
father  and  mother.  But  if  either  of  the  children  should  attain  twenty-one  during 
the  joint  lives  of  tiie  father  and  mother,  or  the  survivor,  then  his  ahue  was  to  be 
paid  within  three  months  after  the  death  of  such  sarvivor.  But  if  all  <rf  them  shmdd 
die  before  dieir  shares  should  become  transferable  as  aforesaid,  then  the  annuities 
were  to  go  over.  There  was  issae  only  one  son.  It  was  heklf  t^t  ^  interest 
became  vested  in  the  son  on  his  attaining  tweuty-one,  and  was  transmissible  and 
devisable  b^  him,  notwithstanding  he  died  in  his  mother's  lifetime." 

Again,  in  Stkendc  v.  Legh  (9  Yesey,  299),  portions  were  to  be  paid  or  transferred 
at  twenty-one  or  marriage ;  if,  in  the  lives  of  the  i»irente  entitled  for  life,  not  to  be 
paid,  assigned,  or  transferred  till  their  decease;  with  survivorship  in  ease  of  the 
death  of  any  before  his,  her,  or  their  shares  should  be  payable,  &e.,  they  were  held 
vested  at  twenty-one  or  marriage  in  the  life  of  the  parents. 

In  Jones  v.  Jma  (IS  Simons,  661)  it  waa  held,  under  similar  cireumstanoes,  that 
"payable"  meant  "attaining  twenty-one,"  and  so  in  BnUertooilk  r.  J9ani^  (9 
Beav.  130). 

Mr.  Xurner  and  Mr.  Drooe,  amtrii,  Upm  the  death  of  Elisabeth  in  the  lifetame 
of  her  parents,  the  share  intend|ed  for  her  passed  to  the  surviving  children.  The 
gift  over  is  express,  in  case  of  imy  child  dying  "  before  he,  die  or  tAey  should,  by 
virtue  of  the  i^ore-[321]-said  trusts,  become  entitled  to  the  paymeiUt  assignment  or 
transfer  of  his,  her,  or  their  respective  part  or  parts  of  the  said'  £6000  consols  ; "  and 
t^e  direction  is  equally  express,  not  to  pay  "  until  after  the  decease  uf  the  survivor  " 
of  the  parents.  It  is  to  be  observed,  that  at  the  date  of  the  settlement,  there  was  no 
probability  of  there  being  any  other  children,  for  the  eldest  was  then  forty-three  and 
the  youngest  twenty-six ;  moreover,  this  is  not  like  the  other  cases,  where  the 
provision  was  made  by  a  parent  for  his  children  :  here  the  appointor  had  no  child. 
In  WhUford  v.  Moore  (3  Myl.  &  Cr.  270),  where  portions  were  provided  for  younger 
children,  such  portions  to  be  paid  to  daughters  at  eighteen,  or  days  of  marria^ 
which  shonld  fhvt  hawen  after  the  several  deaths  of  husband  and  wif^  otiierwise 
within  three  months  aner  the  death  of  the  survivor  of  them :  it  was  hdd,  that  the 
reiM'esentatives  of  a  daughter,  who  attained  eightew,  married  and  died  in  the  lifetime 
of  her  parents,  were  not  entitled  to  her  portion. 

Mr.  R.  Palmer,  in  reply. 

Thb  Mastbb  of  the  Boli^  [Lord  Langdale].  Unless  I  find  something  to  alter 
my  present  impression,  I  must  hold  that  the  fund  belonge  to  the  refvesentatiTes  of 

Elizabeth. 

This  is  a  very  extraordinary  sort  of  settlement  to  make  under  the  circumstances. 
It  must  have  been  prepared  by  someone  extremely  careless,  and  was  most 
probably  copied  out  of  some  precedent  book  without  regard  to  the  exiatmg 
oircunutanoes.  A  provision  is  made  for  Mr.  and  Mrs.  Mills  and  the  survivor,  [38S| 
and  on  their  deaths  there  is  a  limitation  to  "  all  and  every  their  child  and  ^loiren 
to  be  equally  divided.  So  far  there  is  a  clear  vested  intere^  Their  shares  were  to 
be  paid  at  twenty-one,  (m*  marriu^,  unless  sueh  times  of  payment  should  happen  in 
the  lifetdme  of  the  parents  or  of  the  survivor,  in  which  ease  the  same  was  to  be  paid 
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immediately  on  tbe  cTmth  of  sucb  survivor.  Then  there  is  a  clause  of  survivorship, 
in  case  any  child  died  before  he  became  "  entitled  to  the  payment "  of  his  share. 

I  will  look  at  the  ease  of  fFhaiford  v.  Afoore,  and  if  I  find  reason  to  alter  my 
opinion,  I  will  mention  it  asain.  I  do  not  think  I  ought  to  be  ciUled  on  to  decide 
this  debateable  matter,  on  via  form  of  mvceeding.  (On  petition  under  the  Trustee 
Indemnity  Act^  10  &  11  Yiot.  &  96.)  I  should  not  have  done  so,  except  on  the 
request  of  alljparties. 

Dee.  22.  THB  BfASTES  or  Tax  Rolls.  I  have  looked  at  fFhaiford  v.  Moore,  and 
see  no  reason  to  alter  tbe  opinion  I  have  already  expressed. 


[323]   Read  v.  Strangswats.   Jan.  22,  1850. 

By  bis  will  the  testator  bequeathed  bis  residue  between  Ann  Sarah  Parker  and  ten 
otber  persona  (naming  them)<  Two  of  the  legatees  having  died,  the  testator,  by 
a  codicil,  gave  the  residue  Mtween  eight  persona,  naming  them,  and  Ann  Sarah 
Parkeor,  GTF.,  and  Ann  Psrker.  It  appeared  that  Ann  Sarah  Parker  and  Ann 
Parker  were  the  same  persons.  Held,  that  she  was  entitled  to  one-tenth,  and  not 
to  two-elevenths  of  the  reaidne. 

The  testator,  by  his  will,  bequeathed  his  residnair  estate,  equally,  between  John 
Benson  Read,  Elizabeth  Read,  Robert  Middleborough  Ghilderstone,  and  Ann  Sarah 
Parker  of  Paul  Street,  Finabur^  Square,  spinster,  and  several  other  persons  (naming 
them).  By  a  codicil,  after  reciting  the  will,  and  that  Elizabeth  Read  and  Robert 
Middleborough  Childerstone  had  severally  departed  this  life,  the  testator  bequeathed 
the  same  residue,  between  the  said  John  Benson  Read  and  the  other  seven  persons 
(naming  them  as  in  his  will),  "  Ann  Sarah  Parker,  Oeorge  Fawcet^  of 
and  Ann  Parker  of  ,  spinster,  in  equal  shares 

and  pnmortiona,  share  and  share  alike." 

'Hie  Master,  by  his  report,  found  tfaat  Ann  Sarah  Piarker  and  Ann  Parker  were 
one  and  the  same  person. 

On  the  cause  coming  on  for  farther  direetiona, 

Mr.  Roupell  and  Mr.  Elderton,  appeared  for  the  Plaintiff,  and 

Mr.  Turner,  Mr.  Walpole,  Mr.  FaW,  Mr.  K  G.  White,  Mr.  W.  M.  James,  and 
Mr.  John  Baily,  for  other  parties. 

Mr.  Birkbeck,  for  Ann  Sarah  Parker,  clumed  two^levenths  of  the  residue,  on 
the  ground  that  her  name  had  been  mentioned  twice  in  the  residuary  gift.  He 
argued,  [324j  that  the  ordinary  rule  as  to  cumulative  legacies  did  not  apply  here ; 
the  testator  having  carefully  recited  bis  will,  and  again  repeated  the  names.  That  « 
be  had  given  the  different  elevenths,  probably  not  knowing  that  the  persons  were 
identical,  and  possibly  from  a  different  motive. 

That  the  case  was,  as  if  a  testator  had  given  his  residue  between  A.  R,  Sir 
Walter  Seott,  and  the  author  of  Waverley  (not  knowing  at  the  time  that  Sir  Walter 
was  such  author),  in  whieb  case,  Sir  Walter  would  be  enntled  to  two-thirds. 

He  cited  Bi^a  v.  Sforrwm  (1  Bro.  C.  C.  389),  to  shew,  that  rery  sligfat  grounds 
would  rebut  the  presumption  against  double  legacies. 

The  Maoteb  or  the  Bolls  [Lord  Langdalel  without  hearing  the  other  aide, 
said  be  was  clearly  <rf  opinion  that  the  l^jatee  took  one  abare  oafy. 


P25]   RoDiCK  r.  Gaxdklu    Jvlff  25,  26,  JVor.  14,  1849. 
[Affirmed,  1  De  G.  M.  &  6.  763;  42  E.  R.  749.] 

A  creditor,  by  ordering  or  directing  his  debtor  to  pay  the  debt  to  anothw  pmon, 
may,  in  equity,  effectoally  assign  t&e  debt  to  endi  other  person. 

In  equity,  there  may  be  a  valid  as^nment  ol  funds  or  prcyeity  to  be  snbaeqaently 
acquired,  even  in  cases  where  the  aoquisitsoo  depenos  on  eontangencies  and 
posntnliCaes  <nily. 
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A  railway  company  was  indebted  to  A.,  their  engineer,  who  was  greatly  indebted  to 
his  banker.  The  latter  having  pressed  for  payment  or  security,  A.,  by  letter  to 
the  solicitors  of  the  company,  authorised  them  to  receive  the  money  due  to  him 
from  the  railway  company,  aiul  requested  them  to  pay  it  to  the  banker.  The 
solicitors,  by  letter,  promised  the  banker  to  pay  him  such  money  on  receiving  it. 
Held,  that  this  did  not  amount  to  an  equitable  asngnment:  and  the  soUdtan 
having  received  the  amount  and  paid  it  over  to  A. :  Held,  secondly,  that  this  waa 
no  more  than  a  promiae  or  nnderta3dn|^  for  which  the  soUoitors  might  poesiUy  be 
responsible  at  law,  bat  that  the  remedy  was  not  in  equity. 

It  is  unnecessary  to  add  to  the  statement  of  t)at  case  as  contained  in  the 
judgment  of  the  Court;  of  which  the  following  is  the  brief  outline: — 

Several  railway  companies  were  indebted  to  Messrs.  Gandell  and  Brunton,  their 
engineers.  On  the  other  hand,  Messrs.  Oandell  and  Brunton  were  considerably 
indebted  to  the  Plsintiffs,  their  Innkers ;  and  the  latter  having  pressed  for  payment, 
Messrs.  Gandell  and  Brunton,  at  the  suggestion  of  Messrs.  Pinniger  and  Westanacott^ 
the  solicitors  of  the  companies,  by  letter  dated  the  26th  of  December  1845, 
requested  Messrs.  Pinniger  and  Westmacott  to  pay  the  bankers  the  money  due  to 
them  from  the  railway  companies,  apd  also  authorised  them  to  receive  it.  Messrs. 
Pinni^r  and  Westmacott  also  wrote  to  the  bankers  to  say,  that  they  i^onld,  on 
receiving  the  money  due  to  Messrs.  Gandell  and  Brunton  from  railways,  pay  it  to 
them  (the  bankers).  The  bankers  acknowledged  the  receipt  of  the  letter,  to  which 
they  applied  the  following  expressions : — "  As  guaranteeing  the  payment  of  all  monies 
received  by  you  on  account  of  Messrs.  Gandelland  Brunton  into  our  hands."  "  The 
amount  due  to  us  is  under  £3000,  on  payment  of  which  your  letter  will  be  given  up." 

[326]  Messrs.  Pinniger  and  Westmacott  afterwaras  received  syms  from  the 
companies  exceeding  £3000,  which  they  handed  over  to  Messrs.  Gandell  and 
Brunton,  and  not  to  the  bankers,  as  agreed. 

There  were  subsequent  dealings  Mtween  the  bankers  and  the  engine«:B,  during 
which  the  bankers  had  received  more  than  £3000,  and  this  gave  rise  to  a  question 
whether  there  was  a  limited  or  continuous  liability. 

The  bankers  filed  their  bill  on  the  7th  of  December  1846  against  Messrs. 
Gandell  and  Brunton,  and  against  Messrs,  Pinniger  and  Westmacott^  insisting  that 
tiiere  had  been  an  equitabw  assignment  of  ^e  monies  due  from  the  railway 
companies ;  and,  on  that  foundation,  diey  sought  to  make  all  the  Defendants  b'able. 

On  the  29th  of  January  1847  tiie  engineers  became  bankrupt^  and  tiieir  assignees 
were  brought  before  the  Court  by  supplemental  bill. 

Messrs.  Pinniger  and  Westmacott  severed  in  their  defences ;  and  the  former,  by 
his  answer,  referred  to  the  answer  of  the  latter,  which  he  believed  to  be  true,  and 
desired  to  be  taken  as  part  of  his  own  answer. 

Mr.  Turner,  Mr.  B.  Palmer,  and  Mr.  Prior,  for  the  Plalntifi*,  argued,  firsts  tibat 
the  letters  constituted  a  valid  equitable  assignment  of  the  monies  due  from  the 
railway  companies ;  Lett  v.  Morris  (4  Simons,  607),  Bum  v.  Carvalho  (4  MyL  &  Cr. 
690),  Man  V.  fFalton  (2  Yo.  &  Col.  (C.  C),  354),  Malcolm  v.  Scott  (6  Har«,  570). 

[327]  And,  secondly,  that  there  being  a  continuous  liability,  Hargreave  v.  Smee 
(6  Bing.  244),  Hemtker  v.  Wigg  (4  Q.  B.  Itep.  792),  the  bankers  had  a  right  to 
uipropriate  subsequent  payments  m  discharge  of  subsequent  liabilities;  .SSnum  v. 
h^ham  (2  Bam.  &  Cr,  65) ;  and  had  a  generailien  on  securities  deposited  with  them ; 
Davis  V.  BoiDsker  (5  Term  Rep.  488),  Brandao  v.  Bartutt  (12  CI.  &  Fin.  pp.  806,  810). 
That  the  conduct  of  the  parties  was  admissible  to  prove  the  nature  of  the  agreement : 
Edm  v.  Earl  of  Bute  (3  Bro.  P.  C.  679),  from  whicl^  at  all  events,  it  might  be  inferred, 
that  the  original  agreement,  if  limited,  had  been  extended  so  as  to  cover  subsequent 
advances ;  Ex  parte  Kensington  (2  Bose,  138),  Ex  parte  Alexander  (1  Glyn  &  J.  409), 
Exparte  Langston  (17  Ves.  227). 

They  also  argued,  that  Pinniger  was  bound,  in  this  transaction,  by  the  acts  of  his 
partner  Westmacott :  Sandilaim  v.  Marsh  (2  Bam.  &  Aid.  673^  Blair  v.  Bromkw 
(2  FhiUips,  364). 

Mr.  Lloyd  and  Mr.  GKffard,  for  Westmacott,  argued,  that  there  had  been  no  valid 
equitable  assignment  of  tiie  debts  due  from  the  companies ;  and  that  the  solicitors  of 
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such  companies  had  contracted  do  equitable  liability;  axtd  furUier,  that  if  any 
gnarantee  had  been  fdven,  Btill  it  was  not  continuous,  but  Umited  to  the  debt  due  at 
the  time :  Kirhy  t.  The  Duke  of  Marlborough  (2  Maule  &  S.  18),  MdviUe  Hoyden 
(2  Barn.  &  Aid.  592).  That  Uiis  had  been  diseharfed  by  the  Bubeequent  receipts ; 
g^gwAom  T.  Pvireha$  (2  Barn.  &  Aid.  39),  FiM  v.  Can  (5  Bing.  13);  and  that  the 
WS}  Mcurities  had  thereupon  be«D  avcoded ;  C€pi$  V.  MidMm  (Tarn.  &  &  234), 
Mamnumd  v.  Forier  (6  Term.  Bep.  635). 

Mr.  Walptde  and  Mr.  Wray,  for  Pinniger,  argued  that  he  had  incurred  no 
liability  by  the  act  of  his  pai^er,  unless  it  were  shewn  that  Westmaeott  had  special 
authority  to  bind  him  as  to  this  transaction ;  Dttncam  t.  Loumdes  (3  Gamp.  478) ;  for 
that  a  partner  was  not  liable  for  a  guarantee  given  by  his  co-partner,  in  the  name  of 
the  firm,  in  a  matter  not  in  the  ordinary  course  of  th^  busiaesB ;  Hatlehtan  r.  Young 
(5  Q.  B.  Bep.  S33). 

Mr.  Boupell  aiid  Mr.  Kinglak^  for  the  assignees. 

Mr.  Glasse,  for  Messrs.  Gwidell  and  BnmtfHi. 

Mr.  R  Palmer,  in  re[^. 

The  Mabtee  of  thk  Bou^  reserved  his  judgment 

Nov.  14.  The  Master  of  the  Bolls  [Lord  Langdale].  In  this  case  Messrs 
Oandell  uid  Branton,  who  were  en^;iaeers,  were  employea  in  die  way  of  their 
profession  by  certaiA  railway  companies^  agsinat  whom  uiey  <daimed  -large  sums  of 
money  to  be  due  to  them.  Those  eompanies  employed  the  Defendant,  Mr. 
Westmaeott,  or  Messrs.  Pinniger  and  Westmaeott,  who  were  partners,  as  their 
solicitors,  to  settle  the  amounts  of  the  claims  made  against  them  by  Gandell  and 
Brunton.  At  the  same  time,  Oandell  and  Brunton  employed  the  Liverpool  Union 
Bank,  now  represented  by  the  Plain-^291-tiff  (their  publio  officer  under  the  statute) 
as  their  bankers,  and  became  indebted  to  the  bulk  in  a  large  sum  of  mcmey, 
payment  of  which  was  pressed  for. 

In  this  state  of  things,  Gandell  and  Brunton  desired  that  the  debt  which  they 
owed  to  the  bank  should  oe  secured  by  means  of  the  debts  whioh  were  owing  to  tiiem 
from  the  railway  companies ;  and  it  is  alleged  by  the  Plaintiff  that  in  the  month  of 
December  1845  the  debts  due  to  Ghndell  and  founton  from  the  railway  ccHnpanies 
were,  in  equity,  assigned  to  die  bank,  aa  audi  seeurity,  to  the  nctent  ca  £3(X)0  at 
least ;  and  the  relief  sought  by  ^lis  biU  is  founded  <hi  that  alkgalion. 

Two  questions  are  made :  Ist  Whether  there  was  any  auofa  assignment  as  is 
alleged ;  2A.  Whether  such  assignment  (if  any)  was  or  became  valid  as  a  security, 
for  anything  more  than  the  sum  of  j£3000  which  was  actually  due  to  the  bank  at  the 
time  when  the  security  was  accepted,  either  as  against  Oandell  and  Bninton,  or  the 
Defendants  Pinniger  and  WestmacoM,  or  Westmaeott  alone. 

1.  There  is  no  doubt  but  that  a  creditor,  by  ordering  or  directing  his  debtor  to 
pay  the  debt  to  another  person,  may,  in  equity,  effectually  assign  the  debt  to  such 
other  person ;  and  it  appears  bv  the  case  of  .5«rn  v.  CkarwSho  (4  Myl.  &  Craie,  690, 
and  4  Jot.  741),  that  an  equitable  assignment  may  be  made  effectual,  by  a  distinct 
promise  and  a^eement  to  apply  a  fund  in  an  agent's  hand  in  &  particular  manner, 
and  to  give  directions  lot  that  purpose  to  the  agent  It  is  settled,  also,  that  in 
equi^  Uiere  may  be  a  valid  assignment  ci  funds  or  property  to  be  aubse^uently 
ao-[330]-quired,  even  in  cases  where  the  aoquisition  depends  oo  contingeiioiee  and 
possibilities  only.  (See  Alaerndtr  v.  The  Dvke  of  fFdUnghn,  2  Buss.  &  MyL  35 ;  and 
Smnett  v.  Cooper,  9  Beav.  252.) 

In  considering  the  evidence  of  the  tronsaction  which  took  place,  it  is  necessary  to 
keepin  view  the  position  of  the  several  partiea 

The  railway  company  were  debtors  to  Oandell  and  Brunton  to  a  considerable 
amount 

Gandell  and  Brunton  were  themselves  indebted  to  the  bank,  represented  by  the 
Plaintiff,  to  a  large  amoun^  which  Uiey  wer^  at  that  time,  unable  to  pay ;  and  they 
desired  that  the  debts  owing  to  them  from  the  railway  oomi»aniee  shoold,  when 
received,  be  made  applicable  to  the  payment  oi  the  debts  owing  by  Aem  to  the 
hank. 

Westmaeott  and  Pinniger,  so  far  as  the  latter  was  lawfully  bound  by  the  acts  of 
Westmaeott^  were  solicitors  to  the  railway  companies,  the  debtors,  and  were  employed 


Digitized  by  Google 


1088 


IkODICK  V.  OANDEIX 


about  the  eettiement  of  the  elunu  upon  the  oompaniea,  and,  anoB^ti^ri 
daima  on  OaDdell  and  Brunton. 

Mr.  James  Lister  was  manager  of  the  IiiTerpool  Union  Bank. 

On  the  24th  Deoember  1845  Mr.  Westmaoott,  with  reference  to  i 
made  to  him  by  Gandell,  stated  that  there  were  large  mima  due  to  GsbUI 
diffwent  conopanies,  not  only  those  companies  with  which  Westmseottvai 
but  others  [^31]  also;  and  speaking  of  the  desires  of  the  baDbn,bi 
himself  tbns : — '*  Conld  yoa  not  arrange  it  in  this  way  1    Give  the  fai^i 
ment  of  what  is  due  to  you  from  each  oompany,  then  give  a  direetMs  toai 
sums,  when  paid,  should  be  paid  to  your  account  wiui  them,  and  we  imi 
letter,  stating  that  on  the  payment,  they  shall  be  so  placed  to  your  mk. 
state  to  tihem  that  that  has  bem  suggested  by  us  as  the  proper  oomia* 

By  "direetion  to  us,"  I  presumemr.  Westroacott  meant^  direotioo  toHi 
his  partner  Mr.  Pinnigei*,  tiie  solieitcm  of  the  company,  who  are  notiHtplI 
had  any  interest  in  or  control  over  the  funds  of  the  oompanies,  or  uj  lirit^ 
otherwise  than  according  to  specific  orders  of  the  oompaniee,  indiMdii^ai|| 
owing  by  them.    But  apparently,  in  compliance  with  this  auggestno,  Gi ' 
Brunton  wrote  to  Pinniger  and  Westmacott  aa  follows : — "London,  26d '. 
1845. — Bear  Sirs, — We  hereby  request  of  you  that  you  will  pay  intotkil 
Chinliffe,  Brooks  &  Co.,  for  the  Liverpool  Union  Bank,  all  monies  now  dseaj 
the  railways  (naming  tiiem),  and  we  hereby  authorise  you  to  reeeiTe  niii 
oar  names,  for  the  purpose  from  the  different  committees.   We  will 
write  to  the  buik,  saying  you  will  act  on  this  letter."   This  kMer 
substance,  of  a  power  or  anthority  given  to  Westmaoott  to  receive  the  \ 
diie^on  to  him  to  pay  monies  when  received  to  the  bank. 

Mr.  Westmaoottk  having  received  this  letter,  sent  a  oogy  of  it  to  ^ 
wrote  a  letter  of  his  own  to  the  bank  as  follows: — "Pfoi^,  Cbdtdi 
December  1845. — Gentlemen, — We  have  received  from  C332[]  Guidell  aad '. 
letter,  of  which  we  hand  you  a  copy  on  the  other  side.    As  reqti 
letter,  we  beg  to  say  that  we  will,  on  receiving  the  monies  due  to 
Brunton  from  the  several  railways  mentioned,  pa^  to  you  to  their  credit,  i 
will  effect  this  as  early  as  possible. — For  Flnniger  and  self,  H.  S.  Wi 
This  letter  was  sent  to  Gtandell  and  Brunton,  no  doubt  for  the  purpose  of 
them  delivered  to  the  bank. 

It  seems  clear  that  the  authority  and  direction  given  by  the  letter  <£  < 
Brunton  extended  to  all  the  sumies  due  from  the  railway  oompaniee  to  < 
j^nton,  who  at^iear  to  have  so  considered  it.   It  was  delivered  <n  tliel 
Deoember  1845  to  Mr.  Listw,  the  muiager  cf  tiie  bank,  by  Bfr.  Wstsim, ' 
Gandell  and  &iinton.   Lister  having  said  that  the  le^er  would  do,  Wi 
*'  Of  course,  Gandell  and  Brunton  would  be  allowed  to  draw  against  it ;  * 
at  first,  positively  refused  to  consent  to  that,  and  said  that  "  he  should 
letter  for  the  money  then  overdrawn,"  and  should  not  make  any  farther 
Watson  thereupon  went  to  communicate  with  his  principals. 

On  the  same  day,  and  as  it  would  seem,  before  Watson's  return,  listsrl 
Finniger  and  Westmacott  as  follows : — 

"  29th  De(Mmber  1845. — Gentlemen, — I  have  received  your  favour  of 
instant,  gvaraiUeemg  the  payment  of  aU  ffu  moniss  received  by  you  «i  *t 
Gandell  and  Brunton. — JA8.  Lister."    There  is  a  note  npon  or  postrriii 
letter,  which  ms  inobably  written  at  a  subsequent  time  on  tiie  sane  a 
balance  then  due  nom  Gandell  and  Brunton  to  the  bank  was  £2762,  4a ' 
Gui-[383}<l^  ftwl  Brunton,  plainly  thinking  that  they  were  giving  security  I 
than  the  actual  balance  then  due  from  them,  drew  on  we  bank  for  bchds  ' 
to  the  amount  of  between  £200  and  £300. 

Being  informed  by  Watson  that  Lister  would  make  no  further 
sent  Watson  back  to  Lister,  with  a  letter  dated  on  the  same  29th  Decent 
which  was  as  follows: — "29tfa  December  1846. — We  are  mueh  surprimi 
from  Mr.  Watson  the  result  of  his  interview.    With  so  larea  an  amooot  dd 
from  highly  respectable  parties,  who  have  acknowledged  their  Uabilitr  sod  li^ 
subscribmg  to  pay  us  our  accounts,  together  with  the  undertaking  ol  Ms  (f* 
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'"^(landing  as  Messrs.  Pinniger  and  Westmaoott,  we  could  not  hare  supposed  you 
have  hesitated  to  make  us  the  moderate  advances  we  require.  Fully  relying 
N^nds  would  have  been  the  case,  we  had,  previous  to  the  return  of  Mr.  Watson, 
it^iilsaome  further  small  sums,  m^^ing  the  total  advance  to  us  about  X3000.  We 
>^>blly  rely  upon  your  protecting  these  cheques,  but  shall  uot^  of  oourse,  in 
^iktaooe  with  your  request^  make  any  further  drafts  upon  you." 
MfjuB  the  letter  you  now  hold  is  for  so  large  an  amount,  we  have  sent  to  London 
■«  dmilar  letter  oovering  only  the  amount  of  the  advance  to  us,  £3000." 
tki^,{K>n  reading  this  letter,  Mr.  Lister  consented  to  honour  the  cheques  mentioned 
tiii  2  letter,  to  the  extent  of  £200  or  £300,  which  would  make  the  whole  balance 
ttjibJ  the  bank  from  Gandell  and  Brunton  about  £3000 ;  and  a  note  or  postscript 
stkcTs  to  have  been  then  added  to  the  letter  before  written  by  Lister  to  Westmacott, 
aiK*o  words : — "The  amount  due  to  us  is  under  £3000,  on  payment  of  whidi  your 
mr  will  be  given  up." 

Ii|^84]  It  does  not  appear  that  Gandell  and  !founton  ever  did  what  in  their  letter 
»j  stated  they  had  done,  sent  to  London  for  a  similar  letter,  '*  covering  only  tbe 
t^^ut  d  the  advance  to  us,  £3000;"  and  I  am  of  opinion,  that  as  the  matter  stood 
jm.,tiie  transaotimk  M  the  29th  December  1846,  the  seoiaity  (whatever  the  nature 
im^ma  intended  to  be)  was  meant  to  extend  only  to  the  amount  of  about  £3000, 
I'lf^ng  the  bum  previously  due,  and  the  sum  to  become  due  on  payment  of  the 
1  then  consented  to  be  paid  ;  and  that  Mr.  Westmacott,  if  he  had  received  £3000 
«ount  of  debts  due  by  the  companies  to  Gandell  and  Brunton,  and  had  caused 
ame  to  be  paid  to  the  bank,  would  have  been  justified,  aa  i«ainst  Gandell  and 
^  ton,  and  would  have  been  entitled  to  have  his  letter  of  the  27th  December 
It  'ned  to  him   Now  it  appears  that  Mr.  Westmacott  did,  in  point  of  fact,  on 
If  of  the  companies  and  by  their  direction,  out  of  their  funds,  and  on  aoeount  of 
\^lebt8  due  from  them  to  Gandell  and  Brunton,  pay  to  Gandell  and  Bruntou,  in 


"^utted  his  letter  of  tbe  27th  December  to  remain  in  Uie  hands  of  the  bank.  It  is 
"'-aeented  by  him  and  on  his  behalf,  that  in  this  transactioa  he  acted  only  as  the 
of  the  companies,  made  payments  only  by  their  orders,  and  received  nothing 
^^9r  the  authority  of  the  letter  of  the  37th  December.    I  am  surprised  that  such  an 

ion  should  have  been  attempted,  and  consider  it  quite  clear,  that  though  ordered 
^'^e  companiee  to  pay  to  Gandell  and  Bruntor,  he  was  bound  to  consider  the 
f^es  which  he  received,  or  which  were  placed  under  his  control,  for  the  purpose  of 
:  ment,  as  received  by  him  on  account  of  the  debts  [385]  due  to  Gtindell  and  Brunton 
Ti  a  the  companies,  and  subject  to  his  undertaking,  and  that  in  making  the  payment 
r-Sandell  and  Brunton,  if  his  letter  was  only  a  promise  or  undertaking^  he  violated 
Fi^omiae  or  undertaking,  and  if  it  amounted  to  an  assignment  of  t^e  monies  he  shoold 
s  mve  on  acoount  of  the  debts,  he  paid  to  Oandell  and  Brunton  sums  ol  money  whioh 
i^ew  had  been  assigned  to  the  umk,  and  which  he  had  undertaken  to  pay  to  the 

k  on  receiving  them. 

'  The  bank,  notwithstanding  l^e  declared  resolution  in  December  1845,  to  make  no 
sher  advances  to  Gandell  and  Brunton,  were,  nevertheless,  induced  to  act  as  their 

rikers,  and  receive  and  pay  money  on  their  account.  Their  subsequent  receipts 
seeded  £3000 ;  but  their  subsequent  payments  were  still  greater,  the  balance  of  the 

:  ining  account  was  never  paid,  and  when  Gandell  and  Brunton  became  bankrupt, 

jy  were  very  largely  iudebted  to  the  bank. 

.  From  the  subsequent  dealings,  I  strongly  incline  to  think  that^  as  between  Gandell 
1  Brunton  and  the  bankers,  tne  transactions  were  such  as  to  extend  the  security, 
istever  was  its  nature,  beyond  the  original  intention,  and  to  make  it  applicable  to 
i  balance  at  any  time  due  to  t^e  bank ;  but  it  appears  to  me,  that  the  right  of  tiie 
aintiff  to  any  relief  in  this  suit  depends  upon  the  question,  whether  Uiere  was,  in 
0  first  instance,  an  equitable  assignment  oi  the  debts  due  from  ^e  railway  companies 
OaDdelt  and  Brunton,  or  of  so  much  of  suoh  debt  as  should  be  received  by 
eafcmacott  ? 

If,  in  this  case,  Gandell  and  Brunton  had  promised  and  agreed  to  assign  to  the 
R.  in.— 35 
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bftnk  the  dobta  dae  to  themselves  from  the  railway  oompanieSt  and  to  gin  to  \JSt\ 
the  railway  companies  the  necessary  direction  for  that  porpose,  Uie  caae  of  3wir. 
Carvaiho  (4  Myl.  &  Cr.  690),  which  was  nuunly  relied  upon  by  Plaiotift  vooU 
have  been  authority  for  considerine  the  transaction  as  an  equitable  assignmeot,  Dobiitk- 
standing  a  failure  in  the  promiaed  direction  to  the  debtors,  the  railway  oompw 

The  Dill  alleges  thatGandell  and  &anton  (wanting  forbearance  or  aeeoouuditlgi 
from  the  bank)  propoaed  to  give  to  the  bank  a  charge^  by  way  ctf  equitaUe  ai^Boi 
upon  the  debts  dae  to  them  from  the  railway  oompaniea — tiiat  Lister,  on  leU 
of  the  bank,  agreed  to  accept  such  proposed  security,  and  that  Gandell  ud  Bhuta 
then  requested  Westmacott  to  concur  in  the  proposed  arrangement  with  the  buk,  it, 
in  the  proposed  charge  by  way  of  equitable  assignment^  which  is  allegel  %n 
Westmaoott  was  solicitor,  or  one  of  the  solicitors,  of  the  railway  compaoio,  rbos 
debts  were  in  question,  and  was  employed  about  settling  claims  upon  the  eompuia: 
but  it  is  not  alleged  that  he  had  any  interest  in  the  debta,  any  autliority  to  psy  tka 
or  any  control  over  the  funds  out  of  which  they  were  to  be  paid,  or  that  nevHtt 
have  any  eoudderation  whatever  for  that  which  it  was  proposed  he  should  do  id  tti 
tnuuacdon,  or  that,  in  this  partiouUur  matter,  fae  was  aebng  oa  dw  behilf  of  ^ 
rulway  oompanies ;  but  he  was  asked  to  concur  in  the  proposed  arrangemcntt  u,a 
I  understand  it)  in  the  proposed  charge  by  way  oi  equitable  aasignmoiL  HiiiRqai^ 
it  is  said,  produced  his  letter  of  the  24tit  Deoemberi  which  I  hare  aJresdy  mai&id. 
I  think  this  was  not  a  compliance  with  a  request  that  he  would  concur  in  a  dnwjr 
way  of  equitable  assignment.    It  is  a  suggestion,  that  an  authority  ahoold  be  ]jB[ 

fiven  to  him  to  receive  the  debts,  with  a  proposed  promise,  on  his  part,  to  pha^ 
ebts,  when  received,  to  the  credit  of  Gkndell  and  Brunton,  in  account  with  m  bo^ 
and  this  is  the  suggestion  which  was  acted  upon.  Gandell  and  Brunton  did  lotkni 
Westmacott  to  receive  the  debts,  and  direct  him  to  pay  them,  when  reoaTed,toib 
bank,  and  Westmacott  oommunioated  this  authority  to  the  bank,  and  proo^  b 
pay  the  monies,  when  received,  to  the  bank,  according  to  the  direction.  Thiiti^ 
transaction  which  Mr.  Uster  called  a  "guarantee,"  and  Mr.  Westmaoott's  dun ii 
which  u,  by  Mr.  Gandell,  called  his  "undertaking."  Neither  purtr,  ^  thtt  ti>^ 
called  it "  a  charge  by  way  of  equitable  assienmenty"  which,  by  die  biB,  it  ii  ■UiBji 
to  be,  and  to  have  been  proposed  and  intended  to  be,  and  it  seenu  difficult  toaMrtB 
the  grounds,  on  which  the  authority  given  to  a  person,  who  has  no  interest,  to  nmfi 
and  the  promise  of  the  same  person  to  pay  when  received,  can  be  said  to  eoutiHi 
ua  equitable  assignment. 

lliere  is  no  direction  nor  any  agreement  to  direct  the  oompanies  to  pay  tlw  ddt 
to  the  bank,  no  direct  agreement  between  Gandell  and  Brunton  and  the  bank  prond; 
but  Ghmdeli  and  Brunton  authorise  Westmacott  to  receive  something  id  wniek  k 
had  no  interest,  present  or  future,  vested  or  contingent  He  had  a  mere  v^^^ 
from  Gandell  and  Brunton,  which  was  commnnicated  to  t^e  bank,  with  WestmwB 
promise  or  undertaking.  The  cases  of  possible  legaeies,  or  of  freight  to  be  mnd, 
appear  to  me  to  be  very  different,  as,  in  those  cases,  there  is  a  possible  ietentf  * 
pr(»)erty,  npon  which,  wnen  acquired,  the  assu^ment  may  operate ;  but  WeMi^ 
nad^nothing  upon  which  any  assignment  coula  operate.  It  does  not  ai^iesr  tktA> 
mediation  or  interference  of  Westmaoott  was,  in  any  [38Q]  way,  required  to  nib 
an  equitable  assignment,  which  might  probably  have  been  effected  witboot  bia,lf 
an  agreement  on  the  part  of  Gandell  and  Brunton  with  the  bank,  thattbed^* 
from  the  railway  oompanies  to  Grandell  and  Brunton  should  be  chareed  with  ort^ 
applicable  to  the  payment  of  the  debt  due  to  the  bank,  and  a  further  igreeootli 
give  the  necessary  directions  for  that  purpose ;  hot  this,  whatever  was  the  inttfi^ 
was  not  the  coarse  pursued. 

It  was  not  contended  that  every  power  of  attorney,  authorising  a  person  to  neoit 
money  and  directing  him  to  pay  it  to  a  creditor  of  the  party  grantiDe  the  pon^ 
would  amount  to  an  equitable  assignment,  and  I  am  anable  to  come  to  t£e  con^w* 
tiiat  the  transaction,  as  it  took  pUioe  between  Gandell  and  Bruntm  asd  the  M 
amounted  to  an  equitable  assignment^  or  diat  the  letter  of  WestmaeoU^  "^''^J^ 
himself  or  for  himself  and  his  partner,  was  anything  more  than  a  prcnniM  or  mm- 
takins,  for  which  he  may  have  been  and  may  still  be  legally  responsible,  biU  * 
iHeaoh  of  which  the  zeme^y  ie  not  in  this  Court. 
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Considering  the  whole  of  the  transaction,  it  is  not  without  regret  that  I  have 
Hne  to  the  eonclusion  that  the  Plaintiff  is  not  entitled  to  relief  in  equity  upon  this 
11 ;  but  BO  thinking,  I  must  dismiss  it,  but  without  costs,  as  against  Westmacott, 
id  also  against  Mr.  Pinniger,  who,  although  he  seems  to  have  hm  no  knowledge  of 
le  transaction,  was  partner  and  connected  with  Westmacott  at  the  commencement 
'  tbe  transaction,  and  desires  the  aqswer  of  Westmacott  to  be  taken  as  part  of  his 
ra  answer.  I  think  that  the  Plaintiff  must  pay  the  costs  of  Gandell  and  Brunton 
casioned  by  and  consequent  upon  their  being  served  [339]  with  a  nt^unta  to  hear 
idgment,  and  that  the  bill  must  be  dismissed  with  costs  against  the  assignees  of  the 
uoikrupt. 

NoTR. — An  appeal  to  the  Lord  Chancellor  is  pending. 


[389]   Salomons  v.  Laino.   Nov.  23,  Dee.  4,  6,  6,  7,  8,  1849;  Jan.  12,  1860. 

I C.  6  Kailw.  Gas.  289 ;  19  L.  J.  Ch.  225 ;  14  Jur.  279.   For  subsequent  proceedings, 

see  12  Beav.  377.] 

railway  company  became  lawfully  possessed  of  shares  in  another  independent  rail- 
way company.  Held,  that  having  no  authority  to  do  so  by  their  Act  of  Pu-liament, 
they  could  not  legally,  as  against  one  dissentient  shareholder,  increase  their  number 
ui  such  shares,  or  apply  tlieir  funds  for  the  suj^rt  of  the  second  company, 
railway  company  is  bound  to  apply  all  its  monies  and  property  for  the  purposes 
directed  and  provided  for  by  the  Aet  of  Parliament,  and  not  for  any  other  purpose 
whatever.  Any  application  of  or  dealing  with  the  capital,  funds,  or  money  in  any 
manner  not  distinctly  authorised  by  the  Act  is  illegal ;  fuid  where  directors,  for 
purposes  not  authorised  by  the  Act,  are  proceeding  to  involve  the  company  or 
shareholders  in  liabilities  to  which  they  never  consented,  relief  may  and  ought  to 
be  given  in  this  Court  In  such  a  case,  one  shareholder  may  sue  on  behalf,  <fec. 
bere  were  two  railway  companies,  A.  and  K  A  shu^holder  in  A.  filed  his  bill  on 
behalf,  &C.,  against  the  companies  A  and  B.  and  the  directors  of  the  two  companies, 
complaining,  firsts  that  the  direotors  of  A.  had  illefljally  invested  the  funds  in  shares 
in  K  ;  and,  secondly,  of  a  separate  transaction,  whereby  the  capital  of  A.  had  been 
advanced  to  B.  upon  an  arrangement  not  authorised,  and  praying  for  relief  against 
tiie  several  directors.   Held,  uiat  the  bill  was  multifarious. 

This  ease  came  before  tlie  Court  upon  demurrer  to  the  whole  bill. 

The  following  is  the  substance  of  the  allegations,  which,  however,  will  be  fonnd 
:>re  fully  stated  in  the  judgment  of  the  Court : — 

By  the  9  &  10  Viet.  c.  cclxxxiii.,  the  London  and  Brighton  Railway  Company 
d  four  other  independent  tributary  companies  were  amalgamated,  and  a  new  cor- 
ration  created,  called  "The  London,  Brighton,  and  South  Coast  Bailway,"  and  all 
e  property, "  shares,"  &c.,  of  the  five  old  companies  were  vested  in  the  new  covpany. 

^40J  Part  of  the  property  of  one  of  tbe  amalgamated  companies  (the  London 
d  Croydon)  consisted  of  2033  shares  in  another  independent  railway  company  (the 
rect  London  and  Portemouth).  The  bill  alleged  that,  in  order  to  assist  the  Porte- 
luth  Company,  the  Sout^  Coast  Conijpany  had  taken  4000  additional  shares  in  the 
trtsmouth  Bailway  Company,  and,  subsequently,  a  further  number  of  677  additional 
ftres,  and  had  made  payments  in  respect  diereof. 

The  bill  also  alleged  that  the  Portsmouth  Company  had  resolved  to  abandon  the 
satest  portion  of  the  line,  and  to  complete  only  four  miles  o(  it — viz.,  from  Epsom 

Leatberhead,  and  that  for  the  purpose  further  assistance  was  wanting,  and  that 
3  two  companies  or  their  directors  had  agreed  that  the  South  Coast  Company 
Duld,  out  of  their  funds,  supply  the  Portsmouth  Company  with  pecuniary  assistance 
*  the  purpose,  and  should,  accordingly,  pay  them  £20,000  by  way  of,  what  was 
iled  "compensation  for  preliminary  and  Parliamentary  expenses,"  and  that  an 
plication  to  Parliament  should  be  made  to  authorise  the  Brighton  Company  to 
rduue  the  four  miles  of  railway  from  Epsom  to  Leatherhead  for  £60,000,  inclining 
B  £20,000,  which  was  to  be  paid  in  any  event.   And  tbat,  in  the  meantime,  and 
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UDtil  Parliamentary  authority  could  be  obtained,  the  South  Coast  Compuj  ibiidj 
work  the  line  intended  to  be  piirchased  as  if  it  were  their  own. 

The  bill  waa  filed  by  the  Plaintiff  Salomons,  on  behalf  of  hinueU  and  die  olfar 
shareholders  in  the  South  Coast  Bailway  Company  against  the  Soati  Coast  nd 
Portsmouth  Bailway  Companies  and  certain  of  their  curectors,  and  uudstoi  to  tk 
invalidity  of  these  transactions,  (die  same  not  being  authorised  by  the  AmalcraatB; 
Act,  [34U,]  and  it  prayed  a  declaration  tlut  the  purchase  of  the  shares  uidutifi» 
ment  was  not  within  the  powers  of  the  Act,  aiid  that  the  parties  whofaadjoKdi 
the  payments  might  personally  replace  the  money  paid,  and  for  an  injunction ipia 
completing  the  agreement. 

To  this  bill,  the  Defendant  Laing  and  ten  others,  and  the  South  Coait  Mn, 
demurred,  for  want  of  equity  and  multifariousness ;  and  a  similar  danarrer  ni  U 
by  William  Arthur  Wilkinson  and  the  Portsmouth  Company. 

Mr.  B.  Palmer  and  Mr.  W.  J.  Bovill,  for  the  Defendants,  the  SooA  (M 
Company,  Laing,  and  others ;  and 

Mr.  Malins,  for  the  Defendants,  the  Portsmouth  Company  and  W.  A  WSkwa 
This  is  not  the  case  of  a  public  company  embarking  its  capital  in  &d  iitdmfat 
foreign  undertaking ;  but  the  question  raised  is  this : — Whetiier  the  Soou  M 
Company,  bein^  lawfully  possessed  of  2033  shares  in  another  oompaDV,  ii 
incapable  of  taking  all  proper  and  prudent  measures  of  preserving  them,  by  eoppprtai 
the  other  company,  or  must,  of  necessity,  sacrifice  the  whole  of  its  intere^  ii  th 
Portsmouth  Company.  Surely  such  a  transaction  is  capable  of  confimutioD  Wlh 
shareholders  at  a  general  meeting ;  and  if  so,  it  is  not  competent  for  one  ditgotiit 
shareholder  to  sue  on  behalf  of  all  the  others,  in  respect  of  the  transaction,  wia^k 
all  that  appears,  they  do  not  object  to.  Fm  v.  MarbottU  (2  Hare,  461,  497),  JWf 
V.  Alston  (l  Phillips,  790).  No  impediment  is  alleged  to  the  comtnny'B  filing  iH 
to  obtain  the  relief  required,  if  the  company  be  entitled  to  it.  Be-[3fiQ««idi^ 
the  money  applied  may  have  arisen  from  pn^ta,  and  not  capital,  and  n^t )»  ^ 
as  may  be  properly  applied. 

2.  The  bill  is  multifarioas,  for  the  two  subjects  of  complaint  are  dis^  ^ 
ought  not  to  he  comprised '  in  one  suit.  The  Portsmouth  Compaay  have  notUigli 
do  with  the  disputes  between  the  South  Coast  shareholderB  and  Uieir  dincln^* 
all  the  Defendants  are  not  concerned  in  all  the  subjects  of  complaint.  TbtASnW 
General  v.  The  Goldsmiths'  Company  J5  Simons,  670),  The  Altor%ef-Gmd  f.^ 
Merchant  Taihrs'  Company  (1  Myl.  &  K.  189),  Bensm  v.  HadJUld  {5  BeaTwi,  M61. 

Mr.  Turner  and  Mr.  Cole,  in  support  of  the  bill.  It  is  now  cleariy  Bettl«d,fl* 
the  assets  of  a  company,  formed  for  a  particular  object^  cannot  legally  be  eabsH 
in  a  totally  distinct  speculation,  Naimch  v.  Irving  (Qow  on  Partnershiii^  App.  % 
and  2  C.  P.  Cooper,  368),  where  the  directors  of  a  life  assuraaoe  compur** 
restrained  by  Lord  Eldon  from  insuring  ships,  and  Coknan  v.  3%e  Saden  O*^ 
^ilway  Company  (10  Beavan,  1),  where  a  railway  company  were  by  thii 
restrained  from  embarking  their  capital  in  a  steam-packet  ocHnpany. 

In  ^his  case,  the  Act  of  Parliament  in  no  way  empowers  the  South  CowtCa^ 
to  embark  their  capital  in  the  purchase  of  new  shares  in  another  railway  cc^g 
or  to  assist  it  or  to  buy  up  a  fraction  of  the  Portsmouth  Bailway.  SotA  an 
tion  of  the  funds  is  uW-a  vires,  and  is  incapable  of  bein^  confirmed ;  for  it  ii  • 
in  which  the  majority  cannot  bind  the  [343]  minonty.    Const  v.  Harris  (T""* 
Russ.  496).    The  Brighton  Company  are  bound  to  apply  their  funds  towwA* 
particular  undertaking  sanctioned  by  Parliament,  and  towards  that  odIj  : 
WiUeins&n  (11  Beav.  125,  138).    They  have  no  power  to  divert  the  funds  fo*"*' 
purpose  against  the  will  of  a  single  shareholder  :  Bagshaw  v.  The  Eagiem  UMtoVi^ 
Company  (7  Hare,  114,  2  Hail  &  Tw.  201). 

2.  This  bill  is  not  multifarious  ;  it  relates  to  matters  in  which  all  theDrf^^ 
are  more  or  less  mixed  up.  Both  transactions  are  the  result  of  one  "^^^"^^^^ 
is  but  tlie  sequence  of  the  other.  On  this  they  cited  Aftorney-Generai  Cm'^ 
Myl.  &  Cr.  85),  Salvidge  v.  ffyde  (5  Madd.  138),  CampbeU  v.  Maday{l  Myl&Ot.m- 

Mr.  R.  Palmer,  in  replr. 

The  Master  of  the  Rolls  said  be  would  consider  the  case. 
Jan.  12,  1850.   The  Master  of  the  Rolls  [Lord  LangdaleJ.  This  9»  > 
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u  ioT  hearing  upon  demurrer  to  a  bill  filed  by  the  Plaintiff  on  behalf  of  himself  and 

U  other  the  proprietors  of  shares  in  the  London,  Brighton,  and  South  Coast  Bailwaj 
!)ompany  (except  the  Defendants)  against  the  same  London,  Brighton,  and  South 
3oast  Railway  Gonipany,  the  Direct  London  and  Portsmouth  Railway  Company — Leo 
Ichuster,  Edward  Crowley,  George  Frederick  Hotham,  William  Arthur  Wilkinson, 
lamuel  Laing,  William  Cash,  Chules  Sedge-[3itJ-field  Crowley,  John  Lawrie,  John 
fix,  and  James  Wishaw. 

In  the  argument,  the  London,  Brighton,  and  South  Coast  Railway  Company  was 
oore  shortly  called  the  South  Coast  Company,  and  the  Direct  London  and  Portsmouth 
Eailway  Company  was  more  shortly  called  the  Portsmouth  Company :  I  shall  adopt 
hese  ablnnviatea  names  when  convenient 

The  bill  prays  a  declaration,  that  it  was  not  within  the  powers  of  the  South  Coast 
!!ompany  or  the  directors  thereof,  to  subscribe  for  or  purchase,  on  behalf  or  out  of 
he  funds  of  that  company,  any  shares  in  the  Portsmouth  Company,  and  that  the 
)efendant8,  Leo  Schuster,  Edward  Crowley,  and  George  Frederick  Hotham  ought  to 
« taken  and  considered  as  having  subscribed  for  and  purchased  the  4000  shares  and 
he  677  shares  (which  are  in  the  bill  mentioned),  in  the  Portsmouth  Company,  on 
heir  own  account,  and  not  as  trustees  for  the  South  Coast  Company :  and  that  it 
say  also  be  declared,  that  an  agreement  or  arrangement  in  the  bill  mentioned, 
letween  the  directors  of  the  South  Coast  Company  and  the  directors  of  the  Forts- 
south  Company,  respecting  the  proposed  railway  from  Epsom  to  Leatherhead,  is  not 
rithin  the  powers  of  the  said  companies  or  of  the  directors  thereof,  but  that  the  same 
B  ill^al  and  void,  and  that  the  Defendants  Leo  Schuster,  Edward  Crowley,  and 
leorge  Frederick  Hotham,  the  Defendant  William  Arthur  Wilkinson,  and  also  such 
I  die  Defendants  Samuel  Lain^  William  Cash,  Chu-les  Sedgefield  Crowley,  John  , 
jawrie,  John  Nix,  and  James  Wishaw,  as  conourred  in  any  of  ^e  illegal  payments  in 
be  bill  mentioned  out  of  the  funds  of  the  South  Coast  Company,  may  be  decreed  to 
eplace  the  same  with  interest  thereon ;  and  that  the  [346]  Defendants  Samuel  Laing, 
jeo  Chuster,  William  Cash,  Charles  Sedgefield  Crowley,  Edward  Crowley,  George 
l^erick  Hotham,  John  Lawrie,  John  Nix,  and  James  Wishaw,  may  be  decreed  to 
eplace  and  repay  all  sums,  which  have  been  or  may  be  paid  out  of  the  funds  of  the 
iouth  Coast  Company,  in  pursuance  of  the  said  agreement  or  arrangement  respecting 
he  proposed  railway  from  Epsom  to  Leatherhead.  The  bill  further  prays  for  a  sale 
if  2033  shares  in  the  Portsmouth  Company,  which  formerly  belonged  to  the  London 
ind  Croydon  Railway  Company,  and  that  an  injunction  may  be  granted  to  restrain 
he  parties  from  carrying  out  the  agreement  as  to  the  proposed  railway  from  Epsom 
0  Leatherhead,  and  also  from  applying  any  of  the  monies  or  funds  of  the  South 
haat  Company  in  payment  of  the  £20,000,  or  in  payment  of  further  eaXis  on  the  4000 
hares  and  677  shwes  in  the  Portsmouth  Company  ;  md  the  bill  prays  for  payment 
4  costs  by  the  directors  of  the  company,  who  are  Defendants,  and  for  further  relief. 

To  this  bill,  two  demurrers  for  multifariousness  and  for  want  of  equity  have  been 
wt  in  :  one  by  the  Defendants  Samuel  Laing,  Leo  Schuster,  William  C^h,  Charles 
iedgefield  Crowley,  Edward  Crowley,  George  Frederick  Hotham,  John  Lawrie,  John 
liix,  James  Wishaw,  and  the  South  Coast  Company;  and  the  other  by  William 
Lrthur  Wilkinson  and  the  Portsmouth  Company. 

The  bill,  though  in  a  prolix  and  complicated  form,  states,  to  the  effect  that,  in 
lie  year  1946,  there  were  five  several  railway  oompanies  known  by  the  respective 
lames  of  the  London  and  Croydon  Com^ny,  the  Croydon  and  Epsom  Company,  the 
!<ondon  and  Brighton  Company,  the  Bnghton,  Lewes  uid  Hastings  Company,  [3161 
ind  the  Brighton  and  Chichester  Company,  and  also  another  railway  company,  called 
ihe  Direct  London  and  Portsmouth  Company :  that  2033  shares  of  the  I^rect  London 
ind  Portsmouth  Railway  Company  had  become  vested  in  William  Arthur  Wilkinson, 
Benjamin  Baines,  and  John  Lawrie,  in  trust  for  the  London  and  Croydon  Company : 
^  by  an  Act  passed  in  the  9  &  10  Vict.  c.  ocxxxiii.,  intituled  "An  Act  to  Con- 
tolidate  and  Unite  the  London  and  Brighton  and  the  London  and  Croydon  Railway 
Companies,  and  the  Undertakings  belonging  to  them,"  it  was  enacted  that  the  several 
ximpanies  therdn  mentioned  should  be  dissolved,  and  that  the  powers  given  to  them 
ihould  be  Tested  in  the  company  thereby  incorporated  ;  and  that  t^e  several  persons 
ukl  eorpOTations  who,  before  the  passing  of  the  Aet,  were  proprietors  of  shares  in  the 
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capitals  or  joint  stock  of  the  dissolved  companies,  should  be  united  into  a  oompaiiy, 
for  the  purpose  of  working,  completing,  and  maintaining  the  railways  and  works 
authorised  to  be  made  by  or  for  the  dissolved  companies,  under  the  authorities  vested 
in  them;  and  for  those  purposes,  should  be  incorporated  by  the  name  of  "The 
London,  Brighton  and  South  Coast  Bailway ; "  and  the  railways  and  appurtenances 
belonging  to  the  dissolved  companies,  and  also  all  monies,  stock,  shares,  securitiea 
and  Iwoks,  to  which  the  dissolved  companies  were  entitled,  were  to  become  vested  in 
the  company  thereby  incorporated,  uid  the  said  Act  contained  various  enactments 
respecting  the  capital  and  stock  of  the  c<mipany  thereby  inoorporated  and  the  shares 
therein. 

The  Plaintiff  in  this  cause  was,  under  the  provisions  of  tite  Actv  entitled  to  ioT%y- 
eight  shares  in  the  new  or  South  Coast  Company :  and  he  afterwards  purchased  100 
other  shares  therein.  It  is  not  disputed  by  this  bill,  but  that,  under  the  provisions 
of  the  Act,  the  2033  [347]  shares  in  the  Direct  London  and  Portsmouth  Railway 
Company,  which  were  vested  in  W.  A,  Wilkinson,  6.  Baines,  and  John  Lawrie,  in 
trust  for  the  London  and  Croydon  Comiuuiy,  became  the  property  of  the  South  Coast 
Company.  But  the  bill  for  incorporating  the  South  Coast  Company  contains  no 
power  authorising  the  company,  directly  or  indirectly,  to  subscribe  for  or  purchase 
any  shares  in  the  Direct  Lmidon  and  Portsmouth  Company,  or  to  apply  their  funds 
or  capital  for  any  such  purpose.  And  none  of  the  dissolved  companies  had  any  such 
power. 

The  bill  allwas  that  Samuel  Laing  (the  ehurman),  Leo  Schuster  (the  deputy 
chairman),  and  William  Cash,  Charles  Seagefidd  Crowley,  Edward  Crowley,  George 
Frederick  Hotham,  John  Lawrie,  John  Nix,  and  James  Wishaw  were  directors  of  the 
South  Coast  Company ;  and  that  the  same  Samuel  Laing,  Charles  Sedgefield  Crowley, 
Edward  Crowley,  George  Frederiek  Hotham,  John  Nix,  and  Leo  Schuster  were  also 
directors  of  the  Direct  London  and  Portsmouth  Company.  The  bill  then  states  that 
before  the  Portsmouth  Company  could  put  in  force  their  compulsory  powers  for  taking 
land  for  the  purposes  of  their  railway,  it  was  neoesaary  that  a  sum  of  £1,450,000» 
the  estimated  expense,  should  be  subscribed  for,  but  that  no  more  than  £1,250,000, 
including  the  value  of  the  2033  shares  which  had  belonged  to  the  London  and  Croydon 
Company,  had  been  subscribed  for,  and  consequently,  that  further  subscriptions,  to 
the  amount  of  £200,000,  at  least,  were  required  to  be  obtained ;  bat  it  was  found 
impraotieable  to  obtain  them  in  the  ordinary  way ;  and  Uiat,  under  such  oiro urn- 
stances,  the  directore  of  the  two  companies  concurred  in  a  scheme  for  Bupplying  and 
agreed  to  supply,  the  deficient  subscriptions  wanting  by  the  Portsmouth  Company, 
out  of  the  funds  of  the  South  [348]  Coast  Company,  by  means  of  some  of  the  directors 
subscribing  for  shares  in  the  Portsmouth  Company  in  their  own  names,  but  as  alleged 
trustees  for  the  South  Coast  Company.  And,  on  the  16th  of  October  1846,  the 
directors  of  the  Portsmouth  Company  passed  a  resolution  as  follows: — "Whereas, 
previously  to  notice  being  given  for  the  purchase  of  land,  it  is  necessary,  that  the 
signature  to  the  Parliamentary  contract  should  be  completed,  to  the  extent  of  the 
estimated  expense  for  making  the  railway — viz.,  £1,460,000 — it  is  resolved  that, 
with  a  view  to  complete  the  subscription  for  the  whole  amount  mentioned  in  the  Act 
as  the  estimated  sum  for  defraying  the  expenses  of  the  undertakings,  and  which  is 
requisite  before  any  of  the  powei?  for  the  compulsoiy  purehase  of  land  can  be  enfwted, 
the  South  Coast  Bailway  be  requested  to  claim  subscriptions  to  the  contract  to  the 
extent  of  £200,000,  as  the  agreement  between  the  two  parties  contemplates,  that  any 
capital  required  beyond  the  sum  of  £1,260,000  should  be  provided  for  by  the  South 
Coast  Company." 

And  on  the  4th  of  November  1846  the  directors  of  the  South  Coast  Company 
resolved,  "  that  the  shares  necessary  to  complete  the  capital  of  the  Portsmouth 
Company  be  issued  to  Mr.  Schuster,  Captain  Hotham  and  Mr.  Crowley,  that  the 
deposit  be  paid  thereon,  and  the  members  of  the  board  be  requested  to  sign  the 
Portsmouth  deed  for  the  needful  amount,  and  that  2033  shares,  standing  in  the  name 
of  Messrs.  Wilkinson,  Baines  and  Lawrie,  be  transferred  to  the  said  trustees,  after 
the  deed  shall  be  fully  signed  in  respect  of  such  shares."  And  that^  on  the  10th  of 
Korember  1846,  it  was  resolved  by  the  directors  of  the  Portsmouth  Ccmkpaay,  that 
4000  shares,  to  represent  the  capital  referred  to  in  tJie  resolution     the  said  16th  ai 
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October,  ihould  be  issued  to  Leo  Schuster,  Edward  Crowley  [349J  and  QwrgB  F. 
Hotham,  as  trustees  for  the  South  Coast  Company,  agreeably  to  the  resolution  of  the 
board  of  directors  of  that  company  of  the  4th  of  November. 

In  pursuance  of  the  anangements  expressed  in  these  resolutions,  the  Defendants 
Leo  Schuster,  Edward  Crowley,  and  George  Frederick 'Hotham  subecribed,  in  their 
names,  for,  and  procured  to  be  allotted  to  them,  4000  shares  in  the  Portamouth 
Company.  They  executed  the  deed  relating  to  the  shares,  and  they  and  the  other 
directors  of  the  South  Coast  Company  paia,  out  of  the  monies  and  funds  of  that 
company,  the  sum  of  £15,000  for  such  4000  shares  in  the  Portsmouth  Company,  being 
after  the  rate  of  X3,  ISs.  for  each  share;  and,  besides,  the  2033  shares  formerly 
■tanding  in  the  names  at  William  Arthur  Wilkinson,  Benjamin  Beines,  and  Johin 
Lawrie  were  transferred  into  the  names  of  Leo  Sohnster,  Edward  Crowley,  and  George 
Frederick  Hotham,  in  addition  to  the  4000  shares ;  and  afterwards,  with  the  view  to 
give  further  assistaDce  to  the  Portsmouth  Company  out  of  the  funds  of  the  South 
Coast  Company,  the  Defendants,  directors  of  the  South  Coast  Company,  agreed  that 
such  further  assistance  should  be  advanced  out  of  the  funds  of  the  South  Coast 
Company;  and  that  the  Defendants  Leo  Schuster,  Edward  Crowley,  and  George 
Frederick  Hotham,  or  some  other  of  the  Defendants,  should  subscribe  for  or  purchase 
certain  additional  shares  in  the  Portsmouth  Company,  and  that  the  deposit  or 
purchase-money  for  sucJi  shares  should  be  paid  out  of  the  funds  of  the  South  Coast 
Company :  and  that  accordingly,  677  additional  shares  in  the  Portsmouth  Company 
were^  in  pursuance  of  such  ^reement  of  the  South  Coast  Company,  purchased  by  the 
said  Leo  Schuster,  Edwud  &owley,  and  Qearga  Frederick  Hotuun,  or  some  others 
of  the  Defendants,  and  [3601  tite  sum  of  £2538,  156.  was  paid,  as  purchase  or  deposit 
money,  out  of  the  funds  oi  um  South  Coast  Company.  The  bill  alleges,  that  these 
transactions  were,  and  were  known  to  be,  illegal,  and  that  an  attempt  was  made  to 
procure  a  Parliamentary  sanction  for  the  same,  but  that  the  bill  which  was  brought  in 
for  the  purpose  was  thrown  out. 

The  bill  then  proceeds  to  state,  that  the  Portsmouth  Company,  being  unable  to 
complete  their  whole  line,  had  resolved  to  abandon  the  greatest  portion  of  it,  and  to 
oomidete  only  four  miles  of  it — viz.,  the  part  leading  from  EpsfHU  to  Leatberiiead ; 
and  that,  for  the  purpose  of  enabling  them  to  complete  even  that  part  ol  it,  further 
assistance  was  wanting,  and  it  was  agreed  between  the  two  companies  or  their 
directors,  that  the  South  Coast  Company  should,  out  of  their  fund%  supjdy  the 
Portsmouth  Company  with  pecuniary  assistance  for  the  pni^Kise,  and  should, 
aooording^y,  pay  them  £20,000  by  way  ot  what  is  called  "compensation  for 
preliminary  and  Parliamentur  expenses;"  aod  that  an  apjJication  to  Pariiament 
should  be  made,  to  auth<nise  the  Soutii  C^>ast  Company  to  purchase  Uie  four  miles 
of  railway  from  Epsom  to  Leatherhead  for  £50,000,  including  the  £20,000,  which 
was  to  be  paid  in  any  event ;  and  that,  in  tho  meantime  and  until  Pu-liamentaiy 
authority  could  be  obtained,  the  South  Coast  Company  should  work  the  line  intended 
to  be  purchased  as  if  it  were  their  own. 

The  bill  then  states,  at  great  and  I  think  unnecessary  length,  the  proceedings  in 
the  case  of  Cohen,  v.  WUksnton  (12  Beav.  125,  13S),  a  report  made  to  a  meeting  of  the 
Portsmouth  Company,  together  with  an  address  or  speech  of  Mr.  WilldnstHi,  a  meeting 
of  the  South  Coast  Company,  [351]  and  an  explaiution  or  speech  of  Mr.  ijung ;  all  I 
lovsume,  inserted,  for  the  purpose  of  shewing  the  ne^tiation  between  the  companies, 
lor  the  purpose  of  completing  or  obtaining  authority  for  ccmple^g  the  purcJiase, 
by  the  South  Coast  Company,  of  the  portacm  of  the  line  not  ahandmed  by  the 
Portsmouth  Company  for  £50,000,  including  the  £20,000,  which  in  one  place  is 
called  a  premium.  It  is  then  stated,  that  the  Defendants,  the  present  directors  of 
the  South  Coast  Bailway  Company,  have  already  paid,  out  of  the  funds  of  such 
company,  some  portion  of  the  £20,000,  and  intend  to  pay  further  sums  to  the 
Portsmouth  Company  on  account  thereof. 

It  was  ar^ed  for  the  demurrer,  that  the  relief  prayed  for  by  this  toll  is  divisible 
into  two  distinct  heads :  firsts  in  respect  of  the  shares  of  the  Portsmouth  Company 
purchased  out  of  the  funds  of  the  South  Coast  Company ;  second,  in  respect  of  the 
agreement  allied  to  have  been  made  for  the  purchase  by  the  South  Coast  Cmnpany 
from  the  Portamou^  C<»npany  of  the  line  fnnn  Epsom  to  Leatherhead, 
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It  was  alleged,  that  in  respect  of  the  2033  shares  in  the  Portamonth  CompaDj, 
which  became  rested  in  the  South  Coast  Company  by  the  Amalgamation  Act,  the 
South  Coast  GompaDy  became  entitled  to  an  interest  in  the  affairs  and  concerns  of 
the  Portsmouth  Company ;  and,  for  the  purpose  of  protecting  that  interest,  were 
entitled  to  enlarge  it,  if  they  thought  fit^  and  thereby,  or  otherwise,  to  apply  tJuir 
own  funds  in  promoting  the  interest  of  the  Portsmouth  Company;  and,  it  was 
further  suggested,  t^t  the  bill,  not  alleeing  that  the  purchased  shares  ware  paid 
for  out  of  capital,  but  only  out  <tf  the  rands  Af  die  South  Coast  Company,  uoae 
funds  mav  have  been  such  as  the  directors  had  au-[3(^th<»*ity  to  apply  in  tbe 
manner  they  did;  and  it  was  alleged,  that,  in  fact,  there  are  Tarions  modes,  in 
which  it  might  have  been  done,  and  in  which,  in  the  argument  of  a  demurrer,  it 
ought  to  be  presumed  to  have  been  done,  without  going  beyond  the  powers  of  the 
Act.  These  arguments  were  urged  with  great  zeal,  bnt  I  am  of  opinion  that  they 
cannot  be  maintained. 

A  railway  company,  incorporated  by  Act  of  Parliament,  is  bound  to  apply  all  the 
monies  and  property  of  the  compuiy  for  the  purposes  directed  and  provided  for  by 
l^e  Act  (8  Viet,  c  16,  s.  122),  and  for  no  ower  purpose  whatever.  When  the 
expenses  are  paid,  and  the  public  purposes  which  are  directed  and  provided  for  by 
the  Act  (and  which  were  the  motive  or  inducement  for  granting  the  powers  pvea 
by  the  Act),  are  fully  ^rformed,  any  surplus  which  may  remain,  after  setting  apart 
a  sum  to  answer  contingencies,  may  (if  not  applied  in  enlarang,  improving,  or 
repairing  tiie  works)  be  divided  among  the  shareholders.  The  dividend,  which 
bcuonra  to  the  shareholders  and  is  divisible  among  them,  may  be  applied  by  them, 
severally,  as  their  own  property. 

But  the  company  itself,  or  the  directors,  or  any  number  of  shareholders  assembled 
at  a  meeting  or  otherwise,  have  no  right  to  dispose  of  the  share  of  the  general 
dividend  which  belongs  to  any  particular  shareholder,  in  any  manner  contrary  to 
the  will  or  without  the  consent  or  authority  of  that  particular  shareholder.  Any 
application  of  or  dealing  with  the  capital,  or  any  part  of  the  capital,  or  any  funds  or 
money  of  the  company,  which  comes  under  tbe  control  or  management  of  the 
directors  or  goTOming  body  of  the  company,  in  any  manner  not  distinctly  authorised 

the  Act,  is,  in  my  opinion,  an  ille^  application  or  ^63]  dealing;  and, 
without  meaning  to  say,  that  it  is  or  could  oe  practicable  for  indivmual  ehareholdars 
to  interfere  on  every  occasion  of  alleged  misapplication  of  particular  sums,  I  am  of 
opiuion,  that  if,  as  in  this  case,  the  directors  are  proceeding  upon  an  illegal  princi^dst 
and  for  purposes  not  authorised  by  the  Act,  to  involve  the  company  or  the  share- 
holders of  the  company,  or  any  of  them,  in  liabilities,  to  which  the  shareholders 
or  any  shareholder  never  consented,  relief  may  and  ought  to  be  given  in  this 
Court ;  and  that  the  mere  circumstance  of  the  South  Coast  Company  having  obtained, 
as  it  is  not  now  disputed  they  did  lawfully  obtain,  a  certain  number  of  shares  in  the 
Portsmouth  Company,  is  not  a  reason  why  the  company  should  be  enabled  or 
permitted  to  purchase  more  shares,  and  thereby  increase  the  risks  to  which  Parliament 
permitted  the  shareholders  to  be  exposed,  by  the  shares  which  may  have  become  vested 
in  them  by  the  Amalgamation  Act,  or  why  the  directors  should  be  permitted  to  divert 
as  much  of  the  funds  cHf  the  company  as  they  think  proper,  or  indeed  any  part  of  those 
fun<^  for  the  support  of  another  company,  having  distinct  objects,  and  meant  to  he 
applied  to  purposes  different  from  those,  in  oonsideration  of  which  alone  their  pow«s 
were  granted  to  them. 

I  am,  therefore,  of  opinion,  that  the  demurrers,  for  want  of  equity,  must  be 
overruled. 

But  the  demurrers  for  multifariousness  remain,  and,  having  regard  to  the  mode 
in  which  the  alle^tions  are  stated  in  this  bill,  I  think  that  the  grounds  of  compUiot 
are  stated  as  distinct  matters.  It  was  argued  for  the  Plaintiff,  that  the  agreement 
for  the  purchase  of  the  line  from  Epsom  to  Leatherhead  was  but  a  sequence  of  the 
former  transaction  as  to  the  purchase  of  shares ;  but  I  have  sought  in  vain  for  any 
^64]  allegation  in  the  bill,  which,  in  the  least  degree,  connects  tne  transactions.  I 
may  conjecture  and  I  think  it  rather  difficult  not  to  conjecture,  that  all  the  trsosae- 
tions  are  connected  and  form  part  of  one  design  or  scheme ;  but  such  scheme  is  not 
distinctly  stated,  and  I  can  only  proceed  upon  that  which  is  distinctly  stated,  wbi^ 
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in  the  ereat  prolixity  of  this  bill,  I  oolleot  to  be,  that  there  wm  en  illegal  transaetioD 
of  purcDasiDg  shares  in  the  Portsmouth  Company,  and  another  illegal  transaction  or 
agreement  for  the  purchase  of  a  railway  the  property  of  the  same  company.  The  two 
taransaetions  are,  as  I  thin^  both  of  them  illegal,  for  the  same  reasons,  that  they  alifce 

involve  illegal  applications  of  the  funds  of  the  South  Coast  Company.  But  they  are 
not  alike,  either  as  to  the  persons  affected  by  them,  or  as  to  the  relief  which  may 
ultimately  be  given  in  respect  of  them ;  and  unless  they  are  oonneoted  in  a  way  which 
does  not  appear  by  this  bill,  I  think  relief  cannot  be  given  upon  them  both  in 
one  bill. 

Overrule  the  demurrers  for  want  of  equity. 

Allow  the  demurrers  for  multifariousness,  with  leave  to  amend  the  bill. 


[306]  Buchanan  v.  Gruenwat.   Dee.  22, 1849. 

Where  a  mortgagee  receives  rents  between  the  report  and  day  of  payment,  it  is  not 
the  practice,  on  directing  the  aoeounts  to  be  continued  and  the  time  to  be  extended, 
to  order  the  mortgagor  forthwith  to  pay  the  arrears  of  interest  and  oosts. 

A  decree  had  been  made  for  a  foredosure  (11  Beavan,  68);  the  Blaster  had 
asoertained  the  amount  due,  and  had  fixed  a  time  tor  payment.  Between  the  date  of 
the  report  and  the  day  appointed  for  payment  the  mortgagee  had  received  two  small 
sums  of  £3,  78.  11^.  and  £3,  78.  11  |d.  for  rent. 

Mr.  Koupell  and  Mr.  Selwyn,  for  the  mortgagor,  asked  for  a  reference  back  to 
take  an  account  of  the  subsequent  rents,  and  to  fix  a  new  day  for  payment. 

They  cited  Oarliek  v.  Jeukson  (4  Beavan,  154),  Alden  v.  Foster  (5  Beavan,  692), 
£Uis  V.  Oriffiihi  (7  Beavan,  83 ;  and  see  Qeldard  v.  Hornby,  1  Hare,  251). 

Mr.  Turner  and  Mr.  J.  H.  Taylor,  for  the  mortgagee.  Rather  than  incur  a 
farther  delay,  the  mortgagee  is  willing  to  verify  by  t^aavit  the  amount  received, 
and  to  pay  it  over  to  the  Defendant. 

At  aU  events,  no  order  should  be  made  postponing  the  payment^  except  on  the 
condition  of  the  immediate  payment  of  Uie  arrears  of  wterest  and  coats.  (See  Efre 
y.  Sanson,  2  Beavan,  478.) 

Mr.  Eoupell,  in  reply.  The  mortgagor  is  entitled  to  have  the  account  continued. 
The  delay  has  been  occasioned  by  the  mort^gee  himself,  who,  by  his  own  [3661  act, 
has  altered  the  state  of  the  account.  This  is  not  like  the  case  of  a  mortga^  asking, 
by  way  of  indulgence,  an  enlargement  of  the  time,  and  who,  as  a  condition,  is  required 
to  pay  up  the  arrears  of  interest  and  costs. 

Thk  Master  of  the  Boli^  [Lord  Langdale].  Rents  have  been  received  by  the 
mortgagee,  which  have  not  been  brought  into  the  account.  I  think  that  this  prevents 
the  foreclosure,  and  makes  it  neGesswy  to  carry  on  t^e  accounts,  and  to  appoint 
another  dav  for  pajnnent 

The  only  quwtion  is  upon  what  terms  the  time  is  to  be  enlarged ;  and,  as  I  am 
not  satisfied  that  when  the  account  has  been  altered  by  the  mortgagee  himself  it  ia 
the  practice  to  order  the  immediate  payment  of  the  arrears  <^  intraest  and  oosts,  I 
must  simply  direct  the  Master  to  continue  the  accounts  and  appoint  a  new  day,  not 
exceeding  three  mouths,  for  payment,  and  to  add  the  costs  of  the  application.  (Be^. 
Lib.  1849,  A.  fol  434.) 

Note. — Where  rents  are  received  between  tiie  report  and  the  day  of  payment, 
the  impossibility  <d  obtaining  the  final  order  for  foreclosure  is  usuoUy  discovered, 
upon  the  mortgagee  being  required  to  make  the  usual  affidavit,  that  t^e  amount  was 
not  paid  at  the  time  and  place  appointed,  "but  thai  A«  $aid  mm  tHU  rmaku  due  and 
vm$iUisjUd  ;  "  see  2  NewL  Pr.  307  (3d  ed.). 


B.  m.— 35* 
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[307]   BuDOX  V.  WiNNALL.   JvJtf  20,  21,  22,  Dee.  22, 1849. 

[S.  a  18  L.  J.  Cai.  469 ;  13  Jur.  737.   See  /»  n  Soou,  1880,  17  Ch.  D.  700.] 

Devise  of  real  estate  in  tbe  occupation  of  the  testator  in  tmst  for  A.,  with  a  bequest 
of  all  live  and  dead  stock,  and  all  personal  estate  to  B.   Held,  that  the  embleinents 

on  the  real  estate  passed  to  B. 
A  testator,  standing  in  loco  parentis,  gave  to  trustees  a  legacy  of  £4000,  on  trust  to 
pay  it  to  A.  B.,  on  his  attaining  twenty-one.  He  authorised  them  to  raise  it  by 
mortgage  of  his  real  estates ;  and  out  of  the  monies  thereby  bequeathed,  to  raise 
such  sum,  not  exceeding  the  interest  at  4  per  cent  of  the  expectant  portion,  as  to 
them  should  seem  sufficient  for  maintenance.  Held,  that  the  legatee,  during 
minority,  was  entitled  to  maintuianoe  only,  and  not  to  tiie  whole  amount  of  interest 
<m  the  legacy. 

The  testator  devised  a  real  estate  called  Brior's  Court,  which  was  in  his  oocnpa- 

tion  at  his  death,  to  two  trustees,  who  were  also  his  executors,  in  trust  for  John 
Barrett  for  life,  with  remainders  over ;  and  he  devised  other  real  estates  in  trust  tor 
other  parties. 

He  also  bequeathed  to  the  same  trustees  and  executors  "  all  his  live  and  dead  • 
stock,  household  furniture  and  effects,  and  all  his  personal  estate  whatsoever  and 
wheresoever,"  upon  trust  to  sell,  &c. 

He  bequeathed  ;£I2,000  sterling,  and  the  residue  of  his  personal  estate,  to  tiie 
executors,  upon  trust  to  invest  tbe  same,  and  pay  £4000,  part  thereof,  to  his  grandson, 
James  Barrett,  "  on  his  attaining  the  ace  of  twenty-one  vears ; "  and  the  sum  of 
£2000,  other  part  thereof,  to  his  gnuiddaughter,  Louisa  Barrett,  on  her  attaining 
twenty-one  years,  or  marrying  under  that  age.  Asid  in  ease  only  one  of  them  shoaM 
live  to  attain  the  age  of  twenty-one  years  or  many,  as  afcawsaid,  then  the  said  sum  of 
£6000  was  to  be  in  bmBt  for  such  <me  raandchild. 

He  declared  the  trusts  of  the  other  £6000  and  oi  the  residue  of  his  personal  estate 
in  favour  of  other  parties. 

[358]  The  testator  authorised  and  empowered  his  trustees,  within  twelve  months 
after  his  decease,  to  raise  the  £12,000  by  mortgage  of  his  real  estates. 

He  declared  that  it  should  be  lawful  for  the  trustees,  out  of  the  trust  monies 
thereby  bequeathed,  to  levy  and  raise,  for  the  maintenance  and  education  of  his 
.grandchildren,  "  for  whom  he  intended  to  provide  a  portion  or  portions  as  aforesaid ;  ** 
in  the  meantime,  and  until  his  and  their  portion  or  respective  portions  should  become 
payable,  such  yearly  sum  and  sums  of  money,  not  exceeding  what  the  interest  of  the 
expectant  portion  or  portions,  intended  to  be  thereby  prmdded  for  suoh  child  or 
ohudren  respectively,  would  amount  to,  after  the  rate  of  £4  per  cent  per  annum,  as 
to  the  said  trustees  should  seem  sufficient^"  and  to  be  raised  and  paid  in  such  manner 
and  at  such  times  as  to  the  trustees  should  seem  meet. 

The  testator  also  au^orised  them  to  raise  any  sum  for  their  advanoemwt  or 
preferment. 

After  the  testator's  death,  the  emblements  on  the  Prior's  Court  estate  at  the 
testator's  death,  consisting  of  crops  of  wheat,  turnips,  and  vetches  unsevered,  were 
sold,  and  produced  £210,  Ss. 

It  also  appeared,  that  the  testator,  in  his  life,  stood  in  locoj>arenti$  towards  the  two 
grandchildren,  their  father  being  dead. 

Two  questions  arose,  first,  whether  the  emblements  belonged  to  the  devisee  ot  the 
estate,  or  to  the  legatee  of  the  personalty  ? 

[309]  Secondly,  whether  the  grandchildren  were  entitled  to  t^e  full  amonnt  of 
4  per  cent,  on  their  portion,  or  only  to  that  portion  of  it^  which  had  been  applied  by 
the  trustees  towards  their  maintenance  and  education  t 

Mr.  Koupell  and  Mr.  Elmsley,  for  parties  interested  in  the  personal  estate, 
contended,  that  the  emblements  formed  part  of  the  personal  estate.  In  Cox  v.  Godsalve 
(S  East,  604,  note),  where  the  testator  devised  a  farm  in  one  way,  and  gave  his  goods 
and_chatt^  sto^  of  his  fann,  and  all  other  his  moveables  whatsoever  in  another 
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way  ;  it  was  held,  that  the  emblements  on  the  form  passed  with  the  personal  estate, 
and  not  to  the  devisee.  So  in  West  v.  Moore  (8  East,  339),  a  testator  bequeathed  the 
stock  on  his  farm,  &c,  and  all  other  his  personal  estate  of  what  nature  or  kind 
soever ;  it  was  held,  that  the  standing  erope  went  wi^  the  personal  estate,  and  not 
to  the  devisee  of  the  farm.  That  here,  tiiere  was  a  beqaest  of  die  whole  personal 
estate,  which  Sir  John  Leach  thought  was  necessary  to  entide  the  legatee  against  the 
devisee ;  Fatwy  v.  IUy%dd»  (6  Buss.  12). 

Secondly,  that  the  testator  only  intended  die  grandchildren  to  have  suflBcient  for 
their  maintenance,  until  dieir  leganes  became  payable ;  and  the  gift,  which  consisted 
only  in  the  direction  to  pay  on  attaining  twenty-one,  did  not  vest  until  that  time. 

Mr.  Walpoto  and  Mr.  E.  L.  Pemlwrton,  for  the  two  grandchildren.  Where  a 
father  or  a  party  tn  loco  parentis  gives  a  legacy  to  a  child,  whether  vested  or  not,  it 
carries  interest  from  the  death ;  Mole  v.  Mole  (1  Dickens,  310),  Chambers  v.  [360] 
Goldwm  (11  Yes.  1),  Boddy  v.  Dawes  (1  Keen,  362).  It  will  be  said,  that  in  this  case, 
the  testator  has  made  another  provuion  for  the  maintenance,  and  that  therefore  the 
rule  does  not  apply  as  in  Donaoan  v.  Needham  (9  Beavan,  164) ;  but  here  the  provision 
is  made  not  out  of  other  funds,  but  out  of  the  interest.  The  distinction  is  pointed 
at  by  the  Court  in  fTynch  v.  Wytuk  (1  Coz,  433),  when  the  Court  said,  "If  it  had 
beoa  payable  out  of  the  interest  of  the  l^aeies,  I  should  have  thought  die  daughters 
entitled  to  what  they  daim." 

Here,  though  the  trust  to  raise  is  in  form  discretionary,  yet  it  was  incumbent  on 
the  l^stees  to  execute  their  power  for  the  benefit  of  the  legatees,  as  in  Broim  v.  Sigg* 
(8  Yes.  674):  2  Sugden  on  Powers,  175.  Again:  the  fund  must  be  considered 
severed,  and  there  is  no  gift  over. 

Mr.  Bowyer  argued  that  the  testator,  having  made  a  provision  for  the  main- 
tenance of  the  grandchildren,  excluded  the  implied  gift  of  interest.  That  there 
was  no  absolute  direction  to  raise  the  jCI2,000,  but  a  discretionary  power  onlv, 
and  that  the  amount  of  maintenanoe  was  also  to  be  limited  by  ^e  discretion  of  uie 
trustees. 

Mr.  Turner  and  Mr.  Hetherington,  for  the  devisee  of  the  real  estate,  argued  that 
the  words  "  live  and  dead  stock  "  were  insufficient  to  deprive  the  devisee  of  die  crops 
growing  on  the  estate  at  the  testator's  death ;  and,  secondly,  that  the  grandchildren 
were  omy  entitled  to  a  sufficient  sum  for  their  maintenance,  and  not  to  the  amount 
of  interest  not  so  employed. 

[361]  The  Master  of  the  Rolls  [Lord  Langdale]  declared,  that  the  emble- 
mente  or  crops  growing,  at  the  time  of  the  testator^  deadi,  on  such  part  of  his  real 
estates  as  were  uien  in  his  own  occupation,  formed  part  of  the  personal  estate  of  die 
testator. 

And  that  James  Barrett,  in  respect  of  his  presumptive  interest  in  the  sum  of 
■£4000,  was  entitled  to  maintenance  and  education  only,  until  he  obtained  a  vested 
interest. 


[361]  In  re  Scon'.   Ex  parte  Barton.   Jan.  25,  1850. 

Whether  the  Master  of  the  Bolls  has  jurisdiction  to  enforce  the  orders  of  the 
Commissioners  for  die  Sale  of  Inoumberod  Estates  in  Ireland  Y  gwer$. 

The  41  G.  3,  c.  90,  s.  6  enacts,  diat  where  a  decree  for  payment  of  money  is 
made  in  the  Chancery  of  Ireland,  it  may  be  exemplified  and  certified  to  the  Chaneery 
in  England,  "  and  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  for  the 
custody  of  the  Great  Seal  of  England  shall,  forthwith,  cause  such  order  or  decree  " 
"to  be  enrolled  in  the  Rolls  of  the  Hi^h  Court  of  Chancery  in  England,  and  shall 
cause  process  of  attachment  and  committal  to  issue  against  the  person  of  the  party, 
against  whom  such  order  or  decree  shall  have  been  made,  respectively,  in  order  to 
enforce  obedience  to  and  performance  of  the  same,  as  fuUy  and  effectually,  to  dl 
intents  and  purposes,  as  if  such  order  or  decree  had  been  oriipnally  pronounced  in 
^e  said  Court  oi  Chancery  in  England." 

[3^  And,  by  the  12  &  13  Vict  o.  77  (soot.  14),  "eveiy  order  made  by  the 
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CommisflioDerB  [for  the  Sale  of  the  Incambered  Estates  in  Ireland],  a  copy  whereof 
shall  be  oertifiea,  under  their  seal,  to  the  High  Conrt  of  Chancery  in  Englandf  may 
be  enrolled  in  the  like  manner,  and  enforced  by  the  like  process,  as  an  order  tor 
payment,  or  for  accounting  for  money  made  \^  tbe  High  Conrt  of  Cbancery  in 
Ireland"  under  the  41  O.  3,  c.  90. 

By  an  order  of  die  CommissioDers  for  the  Sale  of  Incumbered  Estates  in  Ireland, 
dated  the  Sth  of  December  1849,  it  was  ordered,  that  Frauds  Blake  (who  was 
resident  in  London)  should,  within  ten  days  after  service  of  that  order  npon  him, 
lodge  in  the  office  of  the  secretary  of  the  Commissioners  the  four  freehold  leases, 
bearing  date  raroeotiTely  the  Ist  of  May  1824,  executed  by  the  Marquis  of  Dooeg&l 
to  Sir  Arthur  Chichester.  The  order  was  certified  to  the  Lord  Chancellor  of  Qna.t 
Britain, 

On  the  I  Sth  of  January  1860,  it  was  ordered  by  the  Lord  Chancellor  of  Great 
Britain,  "that  the  order  of  the  Commissioners  under  the  12  &  13  Vict.  c.  77,  and 
certified  by  their  seal,  should  be  enrolled  in  the  rolls  of  this  Court." 

Mr.  Turner  and  Mr.  Goren  now  moved  that  Francis  Blake  might  be  ordered, 
within  twelve  days  after  Bervice  of  the  order  to  be  made  herein,  to  lodge  in  the  office 
of  the  secretary  to  the  Commissioners  for  the  Sale  of  Incumbered  Estates  in  Ireland 
the  four  freehold  leasehold  leases,  bearing  date  respectively  the  Ist  day  of  May  1834> 
executed  by  the  Marquis  of  Donegal  to  uie  sud  air  Arthur  Cbu^ester. 

[863]  Thx  Master  of  the  Bolijb  having  doubted  whether  be  had  jurisdictioD 
under  the  Act  to  make  tha  order,  tiie  matter  was,  by  consent,  transferred  to  ^e  Lwd 
Chancellor. 


[363]   Robertson  v.  Skelton.    Dec.  10,  1849;  Jan.  31,  1850. 

[S.  C.  19  L.  J.  Ch.  140.   For  other  proceedings,  see  13  Beav.  91.] 

By  conditions  of  sale,  interest  ma  payable  fnnn  November  1846,  i^  "from  any  eaua» 
whatever,"  the  purchase  should  not  be  then  completed.  The  vendors  did  not  make 
out  their  title  until  March  1849.   Held,  that  interest  was  payable  only  from  th» 

last-mentioned  period. 

This  case,  reported  (12  Beav.  260)  on  another  point,  now  came  on  upon  the 
question — from  what  time  interest  was  payable  on  the  purchase-money  t 

The  sale  took  place  by  auction  on  the  24th  of  July  1846,  and  Higinbotham 
became  the  purchaser. 

By  the  conditions  of  sale  the  purchaser  was  to  get  the  report  confirmed  before  the 
Sth  of  August^  and  in  default,  t^e  vendor  was  to  be  at  liberty  to  do  so  at  the 
parcfaaser*s  expense.  The  purchaser  was  to  pay  his  purohaae-money  into  Court 
before  the  12th  of  November  1846,  and  to  be  let  into  possession  as  from  the  !S9th  oS 
September  1846 ;  "  but  in  the  event  of  the  purchase  not  being  completed,  from  amff 
cause  whatever,  and  the  pun^ase-money  not  paid  before  the  12ui  of  November  1846, 
the  purchaser  was  to  pay  interest  on  his  pnrohase-money,"  at  6  per  cent,  firom  the- 
12th  of  November  until  payment. 

In  consequence  of  the  purchaser's  default,  the  Plaintiff,  on  the  20th  of  April  1847,. 
obtained  an  order  to  confirm  absolutely  the  Master's  report  of  the  best  purchaser. 

[364]  In  June  1847,  on  an  application  by  the  Plaintiff  to  have  the  purchase-money 
paicT  into  Court,  a  reference  was  made  to  the  Master  to  inquire  whether  a  good  title- 
could  be  made. 

The  Master  reported  that  a  good  title  could  be  made,  and  his  report  was  confirmed, 
on  the  8th  of  March  1849. 

The  question  was,  whether  the  purchaser  was  liable  to  pay  interest  from  the  12thi 
of  November  1846,  or  from  what  other  time. 

Mr.  Martindale,  for  tiie  Plaintiff,  asked  that  the  purchaser  should  be  ordered  to- 
pay  interest  on  his  purchase-money  from  the  12th  of  November  1846.  He  argued 
that  the  case  bad  been  expressly  provided  for  by  the  conditions  of  sale.  The 
purchaser  was  to  hare  the  rents  from  the  29th  of  September  1846 ;  and  in  the  event 
of  the  purchase  not  being  ownpleted,  "from  tm^  emt$e  vriu^em"  wad  the  pnrbbaae- 
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money  paid  before  the  ISth  oi  November  184^  the  porehaaer,  on  his  par^  wai  to 
pay  interest  from  tiie  12th  of  November  1846.  He  argued  alao  that  tiie  vendors  had 
not  been  guilty  of  any  negligence,  and  that  the  d^y  had  proceeded  from  the 
conduct  of  the  purchaser,  who  had  also  oppoBed  the  payment  of  the  purchase- 
money  into  Court    He  cited  Bcbertsan  v.  SkeUm  (10  Beavan,  197). 

Mr.  Steere,  eonirit.  The  delay  has  been  occasioned  b^  the  vendors  not  delivering 
a  proper  abstract^  and  by  their  not  making  out  their  title  to  the  property.  They 
cannot  take  advantage  of  their  own  wrong,  for  the  purpose  of  charging  the  purchaser 
with  interest.  Such  [366]  general  terms  as  "from  any  cause  whatever  do  not 
extend  to  a  case  where  the  cause  has  arisen  from  the  vendor's  own  default. 

Whatever  might  have  been  the  rule  formerly  (Esdaik  v.  Ste^imson^  1  Sim.  &  St. 
122),  it  has  now  been  settled  by  Lord  Cottenham,  in  a  precisely  similar  case  of  De 
FUnu  V.  Da  ViaiM  (1  Hall  &  Tw.  408,  and  1  Mac  &  Oor.  336),  that  a  vendor, 
under  such  a  condition  ctf  sale,  is  entitied  to  intereet  from  the  time  a  good  title  is 
shewn  only. 

Mr.  Martindale,  in  reply. 

Thb  Master  of  the  Kolls  said  he  would  look  at  the  authority  last  cited  before 
deciding. 

Jan,  31,  1850.  Ths  Master  of  the  Bolls  [Lord  Langdale].  The  vendor  asks 
for  interest  from  the  12th  of  November  1846,  at  which  time  it  was  contem^ted  that 
the  purchase  would  be  completed.  On  the  other  hand,  the  purchaser  resists  this, 
because  the  vendor  did  not  snew  a  good  title  until  lifarch  1849,  and  he  produces  the 
ease  of  Da  Fiame  v.  De  Vwne,  in  which  the  Lord  Chancellor  seems  to  have  held,  that 
if  the  d^^  in  com[deting  arisea  from  the  vendor's  not  making  out  his  title,  the 
purchaser  is,  under  audi  a  condition  ot  sale,  only  liable  to  interest  from  the  time  a 
good  title  was  shewn. 

Such  being  the  present  rule  of  the  Court,  I  am  of  opinion  that  the  vendor  is  not  - 
entitied  to  interest  from  the  12th  of  November  1846,  but  only  from  the  confirmation 
of  the  report. 

11866]  SooTT  e.  Wheeler.  Fa.  7,  25,  1850. 

An  order  for  production  cannot  be  made  againiA  an  executor  upon  admissions  in  his 
testator's  answer. 

A  Defendant  had  admitted  tiie  posaeasion  of  certain  documents,  and  had  been 
ordered  to  produce  them.  Before  induction  he  died,  and  a  simple  bill  of  revivor 
being  filed  against  bis  executor,  the  suit  was  revived. 

Mr.  James  Anderson  now  moved  for  production  a^inst  the  executor. 

The  Master  of  thb  Bolls  [Lord  Langdalel.  You  must  obtun  the  executor's 
admission  of  the  posaeasion  before  I  can  make  aucn  an  order. 


[366]  In  re  The  Norwich  Yarn  Cohpant.  Jim.  14, 1850. 

By  a  deed  of  settlement  of  a  joint  stock  company,  executors  were  not  to  be  proprietors. 
Held,  nevertheless,  that  they  were  contributories,  and  might  maintain  a  petition  to 
wind  up. 

Where  a  company  is  insolvent,  and  has  been  getting  worse,  it  is  no  answer  to  an 
'ajmlication  to  wind  it  up  to  say  tiiat  the  difficulties  are  temporary,  and  that  there 
is  nope  of  man  prosperous  times. 

In  1834  the  Norwich  Yam  Joint  Stock  Company  was  established,  with  a  capital 
of  £30,000  divided  into  300  shares  (see  Harvey  v.  Bignold,  8  Beavan,  343),  nearly  the 
whole  of  which  had  been  paid  up. 

The  company  was  regulated  by  a  deed  of  settlement,  one  of  the  articles  of  which 
provided  that  [367]  executors  of  deceased  proprietors  should  not  be  proprietors  of  the 
testator's  shares,  or  entitled  to  receive  any  dividends,  but  the  same  should  remain  in 
suspense  until  some  persons  should  become  proprietors  of  such  shares.  Provision 
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wu  however  made  for  the  executors  to  become  iB*Gprietor8  in  the  manner  dierein 
pointed  oat,  or  to      and  tnuufer  the  shares  with  the  ctmaent  of  the  directors. 

The  banness  was  caziied  on  at  a  loss,  and  in  June  1846  the  deficiencies  ot  the  assets 
of  the  company  amonnted  to  £10,000.  In  1848  "a  heavy  loss  "was  reported,  and 
the  dissolution  of  the  company  recommended.  In  letters  written  by  a  Mr.  Stewart 
in  1849,  it  was  represented  that  the  loss  apfvoxiniated  to  £30,000,  although  the 
workine  profits  of  the  year  amoonted  to  £1700 ;  but  ^is  was  without  dialog  mtmest 
on  the  heavy  debts. 

Mr.  Harvey  was  a  proprietor  of  ten  shares.  He  died  in  1842,  and  the  two 
Petitioners  were  his  executors.  They  sold  the  shwes  in  1842^  but  the  directors 
refused  to  ratify  and  confirm  the  tranaeTj  on  the  ground  of  the  drcumstanees  of  the 
proposed  transferees. 

The  executors  now  i^eeented  a  petition  under  the  Winding-up  Acts  (11  &  12  Vict 
fl.  45,  and  12  &  13  Yiot  c  108),  for  t^e  dissolution  of  t&e  company,  and  the  winding 
up  of  the  concern. 

Mr.  Roupell  and  Mr.  E.  Younge,  in  support  of  the  petition. 

Mr.  B.  Palmer,  for  Mr.  Cousins,  a  shu^holder,  opposed  the  petition,  contendiDg, 
first,  that  the  Petitioners  as  executors,  were  not,  by  the  provisions  of  the  [368]  deed, 
proprietors,  or  entitled  to  any  share  in  the  profits ;  and  that  it  did  not  appear  that 
the  concern  was  insolvent  at  the  testator's  death,  which  was  necessary  to  make  his 
executors  liable ;  secondly,  that  there  was  no  suflSoient  evidence,  that  the  state  of  the 
company  was  such  as  to  bring  the  case  within  th6  Act,  for  the  information  relied  on 
was  a  mere  statement  in  the  correspondence  of  Steward  who  was  not  an  officer  <rf  the 
company,  and  no  actions  had  either  been  brought  or  been  threatened  against  the 
company  or  proprietors ;  and,  lastly,  that  t^otm^  tiie  eoncem  luut  been  alosing  one 
during  a  temporary  depression  in  trade,  still  that  it  was  improving,  and  might  yet  turn 
out  profitaUe. 

Mr.  Turner  for  the  directors. 

Mr.  Boupell,  in  reply,  cited  Thomas's  ease  (1  De  Gex  &  Smale,  579)  to  shew  that 
the  executors  were  to  be  deemed  contributories  within  the  Act. 

The  Master  of  the  Bolus  [Lord  Langdale].  This  petition  prays  that  the  company 
may  be  dissolved,  and  wound  up  under  the  recent  statute. 

Several  objections  have  been  made  to  this :  first,  it  is  said,  that  it  has  not  been 
proved  that  the  Petitioners  are  under  any  liability  to  pay  :  but  I  think  that  they  are 
clearly  interested,  and  may  be  called  on  to  contribute  or  pay.  This,  therefore,  is  no 
sufficient  objection  to  this  petition.  Secondly,  it  is  said  uuUi  the  Petitionws  are  not 
entitled  to  me  profits.  It  is  not  material  whetherthey  are  or  not^  if,  by  tiie  Act,  they 
are  to  be  deemed  contributories. 

[368]  The  next  objection  is,  that  the  evidence  consists  in  part  of  lettters  written  by 
Stewart,  who  is  not  an  officer  of  the  company.  It  is  true  that  he  has  given  information 
which  cannot  be  considered  official  information  from  the  Norwich  Yam  Company ;  but 
he  has  stated  facts,  which  the  directors  have  stated  at  the  pnblic  meeting  of  tiie  company, 
and  I  think  this  objection  cannot  prevail. 

Next  it  is  said,  there  has  been  no  account  duly  audited,  shewing  the  state  of  the 
affairs  of  the  company.  It  is  alleged  in  the  affidavit  that  there  is  such  a  provision  in 
the  deed ;  but  it  is  not  stated  that  it  has  not  been  acted  on. 

The  question  now  to  be  considered  is  this:  whether  the  circumstances  of  the 
company  are  such  as  to  make  a  dissolution  proper.  Though  I  think  that  the  petition 
does  not  state  the  facte  as  distinctly  as  it  might,  still  I  am  of  opinion  that  it  states 
enough  to  shew  that  the  order  ought  to  be  mtule. 

The  concern  is  insolvent,  and  has  been  daily  getting  worse  and  worse.  Is  it  any 
answer  to  say  that  the  company  is  in  ciroumstuiceB  of  temporary  difficulty,  and  duit 
there  is  every  hope  for  more  prosperous  times  7  Some  of  the  parties  may  fairly  imagine 
80 ;  but  that  is  no  reason  why  an  insolvent  concern  getting  daily  worse  and  worse 
should  be  allowed  to  go  on,  possibly  to  the  ruin  of  all  parties  concerned  in  it. 

I  think  on  the  whole  that  the  order  should  be  made  as  prayed. 
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[370]   DoBSON  V.  CAaPBNTER.   /an.,  July  20,  1850. 


A  testator  held  long  leaseholds,  some  as  original  lessee  and  others  as  assignee.  They 
were  sold  in  the  suit  Held,  that  the  executors  were  entitled  to  be  indemnified 
against  the  eventual  breaches  of  the  corenants,  either  by  a  retainer  in  Court  of  a 
part  of  the  assets,  or  hy  a  aecuritv  of  the  legatees  to  refund. 

A  reference  was,  in  auch  case,  made  to  the  Master,  to  ascertain  what  liabilities  the 
estate  might  be  subject  to,  in  respect  of  the  oovenants,  and  what  amount  ou^t  to 
be  set  apart,  with  liberty  to  the  legatees  to  pnqpose  a  proper  security. 

The  testator,  Thomas  Carpenter,  was  the  original  lessee  of  certain  premises  under 
several  leases,  one  of  which  was  made  in  1804,  for  a  term  of  seventy-five  years,  and 
the  testator  thereby  covenanted  for  himself,  his  heirs,  executors,  &c.,  to  pay  the  rent, 
to  repair,  to  insure,  and  not  to  (nrry  on  certain  offensive  toades  vpon  the  premises. 
The  other  leases  were  similar,  and  it  is  unnecessary  further  to  advert  to  tiiem. 

The  testator  possessed  other  leaseholds  of  whi<ui  he  was  a  mere  assignee. 

By  his  will,  the  testator  bequeathed  oertain  annuities,  and  disposed  of  his  residue. 
He  died  in  1830,  and  his  will  was  proved  by  Dobeon  and  Fisher. 

Under  an  order  of  the  Court,  all  the  leaseholds  had  been  sold  for  £6803,  and 
conveyed  to  the  purchasers,  who  entered  into  the  usual  covenants  to  indemnify.  By 
the  order  on  further  directions,  the  right  of  the  residuary  legatees  was  declared: 
certain  funds  were  carried  over  to  separate  accounts,  to  answer  toe  several  annuities ; 
and  the  residuary  estate  had  been,  as  far  as  hitherto  jnwjtioable,  divided. 

By  the  death  of  two  <rf  the  annuitants,  two  sums  oi  £1000  and  £3S3  stock  had 
now  become  released. 

A  petition  was  presented  by  some  of  the  residuary  legatees  to  have  these  sums 
divided  amongst  the  resi-[371}-dnary  legatees ;  and  a  oroea-petition  was  mesented  by 
the  executors,  stating,  that,  on  the  previous  diviriona  of  the  testator's  residuaiy  estate, 
their  attention  had  not  been  oalled  to  their  liability  under  tite  covenuitB  contained 
in  the  several  leases  and  assignments;  but  that  they  were  now  advised  and 
believed,  that  they  were  liable  for  the  rent  and  pOTformanoe  of  the  covenants 
reserved  and  contained  io  the  several  leases. 

That  from  the  class  of  houses  held  tmder  some  of  the  leases,  and  the  persons  by 
whom  the  same  were  purchased,  there  was  danger  that  the  covenants  woiild  be 
broken,  and  that  the  residuary  legatees  (with  one  or  two  exceptions)  were  in  poor 
circumstances,  and  that  many  of  them  had  sold  or  incumbered  their  shares  in  the 
rendue.  The  cross-petition  prayed,  that  a  proper  part  of  the  money  now  released 
muht  be  set  apart  and  accumulated  towards  the  creation  of  a  fund,  for  the  purpose  of 
indemnifying  the  executors,  their  heirs,  &c.,  from  all  damages  for  any  breaches  of  the 
covenants  in  tiie  leases. 

Mr.  Turner  and  Mr.  G.  L.  Bnasell,  for  the  executors.  He  testator  being  the 
original  lessee,  his  estate  will  remain  liaUe  to  the  covenants  until  tiie  expiration  of  the 
leases,  and  the  executors  are  therefore  entitled  to  have  a  sufficient  sum  retained  to 
answer  any  eventual  liability  under  these  onerous  covenants.  The  Court  has  never 
refused  to  retain  a  sufficient  fund  to  answer  contingent  liabilities,  though  not  ripened 
into  debts.  In  Fletcher  v.  Stevenson  (3  Hare,  360),  the  Court  retained  the  interest  as 
well  as  principal  of  the  residuary  estate,  to  answer  any  possible  demands  under 
similar  covenants  of  a  tes-[372]-tetor,  until  the  extent  of  the  liability  could  be  ascer 
tained,  or  security  given  to  rerand  if  required. 

Mr.  Walpole,  ^r  some  of  the  residuuy  legatees,  did  not  object  to  give  ui 
indemnity,  but  contended,  that  there  was  no  case  like  the  present  in  which  the  Court 
reteined  the  fund,  the  rule  being  merely  to  give  an  indemnity. 

Thus,  in  Neetor  v.  Gennet  (Cra  Eliz.  (466^  and  cited  3  Mer.  552),  the  only  question 
was,  whether  the  le^tee  was  to  be  left  to  give  a  security  to  refund,  m  case  of 
the  executors  becoming  afterwards  liable  to  be  sued  on  the  testator's  bond.  In 
Hofdnaia  v.  Day  (Ambler,  160  and  803,  Blunt's  ed),  it  is  said  (Ambler,  page  804),  "In 
the  case  of  contingent  debte  in  trade,  if  tiiere  is  a  prospect  of  damnification,  the  Court 
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vill  direct  the  Master  to  consider  what  part  of  the  assets  are  proper  to  be  set  aside  to 
indemnifr  an  executor.  In  eotmants  in  leases  and  purchases  of  remote  expectation,  the 
Court  wiU  not  do  it."  In  Sinmon$  v.  BoUand  (3  Mer.  547)  no  part  of  the  funds  w&n 
retained,  though  the  answer  insisted  on  such  a  right ;  but  it  was  ordered  to  be  paid 
over  to  the  P&intiff,  on  his  giving  a  sufficient  indemnity  to  the  executors,  the  tenu 
of  such  indemnity  to  be  settled  oy  the  Master.  In  venum  v.  Thi  £arl  Egnml 
(1  Bli.  (N.  S.)  65i)  the  House  of  Lords  declared,  that  before  the  reaidae  should  be  paid 
to  the  earl,  he  ought  either  to  confirm  the  leases  which  created  the  oontingait  UsAmity 
of  the  testator's  estate,  or  "  otherwise  give  a  satisfactory  indemnity  to  Uie  AppeUantv 
the  executors.  In  Fletcher  v.  SteveMon  (3.  Hare,  360)  the  widow  was  held  to  be 
endtled,  if  she  amid  give  security  to  rejwnd.  In  Cockrcme  v.  ifo&itwm  (11  Simons,  378) 
the  [373]  Vice-Chancellor  of  England  decided  that  the  executor  was  entitled  to  be 
mdmuU/ied,  and  it  was  referred  to  the  Master  to  approre  of  an  indemnity. 

The  only  case  of  retainer  of  funds  was  in  the  Quemaberry  ease  (cited  1  BH.  (N.  S.) 
568,  and  reported  on  another  point  nomSne  Thomas  v.  Montgomery/,  1  Buss.  &  MyL  729) ; 
but  there  "  the  claims  had  been  actually  made  and      money  was  in  Court.  (1 
(N.  S,),  p.  571,  arguendo.) 

The  executors  will  be  fully  protected  if  the  Court  direets  die  payment,  and  all 
that  thev  are  entitled  to  is,  a  reference  to  the  Master  to  settle  an  indemnity.  Peanen 
V.  Archd&iken  (1  Alcock  &  Napier,  23)  was  also  dted 

Mr.  Boupeil  and  Mr.  Bird,  for  another  residuary  legatee,  did  not  object  to  a 
reference  to  the  Master  similar  to  that  in  Simmons  v.  BoUand  and  Cochrane  v.  Mobutaon, 
viz.,  to  approve  of  an  indemnity.  They  also  argued  that  there  was  now  a  fund  ni 
^12,000  in  Court,  which  was  an  indemnity  amply  sufficient. 

Mr.  Bell,  in  the  same  interest.  Some  of  the  leases  will  not  expire  until  1922,  uid 
the  effect  of  granting  the  prayer  of  the  petition  will  be  to  confiscate  the  interest  of  the 
residuary  legatees,  for  none  can  possibly  survive  that  period. 

Mr.  Lloyd,  for  another  legatee.  To  retain  the  fund  would  be  to  establish  the 
most  grievous  perpetuity  possible.  The  executors  have  allowed  portions  of  the  fund 
to  be  divided,  and  have  by  dieir  acquiescence  denived  themselves  <d  all  right  to 
require  any  security  ^4]  beyond  the  covenants  m  tJie  persons  to  whom  they  have 
assigned  their  interest 

Mr.  Beales,  for  an  incumbrancer,  cited  ShadboU  v.  WoodfaU  (2  CoUyer,  30),  in 
which  Vice-Chancellor  Knight  Bruce  decided,  that  where  an  executor  had  assented  to 
a  specific  bequest  of  leaseholds,  he  had  no  right  to  an  indemnity. 

Mr.  Baggallay  and  Mr.  Nevinson  argued,  that  the  ezeoutws  were  bonnd  by  dieir 
assent  on  two  previous  divisions  in  1846  and  1848. 

Mr.  Turner,  in  reply.  At  law,  the  executors  would  be  liable  to  the  lessors,  if  they 
paid  over  the  assets  to  the  residuary  legatees.  Williams  on  Executors,  1159  (4Ui 
ed.),  Daio^  v.  BhuJaoell  (9  Bing.  5),  and  such  a  payment  would  be  bad  even  in  equity ; 
Normam,  v.  Baldry  (6  Simons,  621),  KnaichbuU  v.  Fearvhead  (3  Myl.  &  Cr.  122). 

The  decree  of  the  Court  would  be  no  indemnity  against  actions  brought  by  persons 
whose  claims  hare  not  ripened  into  debts ;  for  the  decree  is  only  in  favour  of  persons 
having  actual  debts  (see  Seton  on  Decrees,  61),  and  persons  not  coming  within  t^t 
class  would  not  be  boiud  by  anything  done  in  die  suit. 

If  the  l^tees  could  give  a  perfect  indemnity,  the  executors  could  not  retain  the 
fund ;  but  here  they  are  in  poor  circumstances,  and  many  of  them  have  assigned  their 
interests,  so  that  a  bond  of  indemnity  would  afford  no  protection  to  the  executors. 

[37Sl  The  Master  of  the  Rolls  [Lord  Langdale].  I  can  have  no  doubt  tb&t 
it  is  the  Dounden  duty  of  the  Court  to  protect  the  executors  against  all  outstanding 
claims.  Here  there  is  a  contingent  claim  which  the  executors  may  possibly  be  called 
on  to  answer  at  some  future  time.  It  is  the  duty  of  the  Court  to  protect  them 
against  it,  and  they  ought  to  be  protected  out  of  the  assets  of  the  testator.  The 
le^tees  may^  thereby  be  disappointed,  and  one  cannot  help  feeling  the  great  hard- 
ship ;  but  still,  if  the  legatees  are  not  entitled  to  the  benefit  of  the  bequest  until  ^ 
the  demands  against  the  estate  have  been  provided  for,  what  right  have  Uiey  to 
oomplain  Y 

I  certainly  think,  that  if  security  could  be  given,  it  would  be  extremely  dedrahle 
to  accept  it;  .and  I  confess  it  seems  to  me,  that  it  has  been  so  much  the  usual 
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practioe  to  do  this,  and  it  has  been  so  frequently  done  without  any  opposition,  that  it 
18  a  surprise  to  have  it  brought  into  question. 

There  ought  to  be  a  ruerence  to  the  Master,  to  ascertain  what  liabilities  the 
testator's  estate  is  subject  to  with  respect  to  the  covenants  in  the  leases,  and  what 
would  be  a  proper  sum  to  set  a^art  by  way  of  security  and  indemnity,  with  liberty  to 
any  of  the  parties  entitled,  to  give  security  for  ^eir  share  of  the  money.  If  that  can 
be  done,  I  should  be  disposed  to  sanction  it ;  but  it  is  impossible  for  the  Court  to 
distribute  the  fund  with  chance  of  the  executors  being  called  on  to  pay  the  chums  of 
the  lessors  out  of  their  own  pocket:  I  could  not  venture  to  overturn  the  settled 
authorities. 

The  case  was  afterwards  mentioned  on  the  form  of  the  order,  and  ultimately,  the 
Court  referred  to  the  [376]  Master  to  inquire  "what  liabilities  the  estate  of  the 
testator  was  and  might  oe  subject  to,  in  respect  of  the  rents  and  covenants  reserved 
by  and  contained  in  the  several  leases."  And  to  inquire  "what  would  be  a  proper 
amount  of  Bank  3  per  cent,  annuities  to  be  set  apart  out  of  the  assets  of  the  testator's 
estate  then  divisible,  or  which  might  thereafter  become  divisible,  for  the  indemnity 
of  the  executors  against  such  liabilitiea.  And  any  of  the  parties  were  to  be  at  liberty 
to  propose  before  the  Master  to  give  security  for  the  retraiuler  into  Court  of  the 
amount  of  their  shares  of  the  Bank  uiuuitiei^  which  the  Master  should  find  ong^t  to 
be  set  apart  for  such  indemnity,  in  case  the  Court  should  think  fit  to  order  such 
ahares  to  be  traosferred  to  them  on  such  security  being  given." 

The  Master  reported  that  £1000  was  a  proper  sum  to  set  apart. 

July  20.  The  Court  confirmed  the  report,  and  ordered  £1000  stock  to  be  carried 
over  to  an  account,  entitled  "  the  fund  for  the  indemnity  of  the  executors  and  other 
representatives  of  the  testator  Thomas  Carpenter,"  and  accumulated. 


[877]   Salomons,  on  behalf,  &c,  v.  Laino.   March  4,  6,  8,  1850. 

[S.  C.  12  Beav.  339  ;  6  Railw.  Gas.  303 ;  19  L.  J.  Ch.  291 ;  U  Jur.  471.  See 
BuskU  v.  WakejUld  Waierworks  Company,  1875,  L.  R.  20  £q.  481.] 

The  directors  of  one  incorporated  railway  company  paid  over  its  funds  to  another 
railway  company,  for  purposes  wholly  unauthorised ;  and  the  latter  received  them 
with  knowledge  of  the  breach  of  trust.  Held,  on  demurrer,  that  the  second 
company  were  properly  made  parties  to  a  suit  to  bring  back  the  fund;  and, 
secondly,  dutt^  in  such  a  case,  an  individual  shareholder  in  the  first  company 
might  sue  the  second  company  "  on  behalf,"  &c,  without  alleging  that  the  corpora- 

,  tion  ci  which  he  was  a  memoer  had  refused  to  sue. 

The  bill  in  this  cause  having  been  found  defective  for  multifariousness  (see  tmie, 
338),  the  Plaintiff  amended  it,  by  striking  out  the  second  transaction  complained  of. 
The  substance  of  the  statements  in  the  present  bill  was  as  follows : — 

The  South  Coast  Company  (1)  became,  under  their  amalgamating  Act  (9  &  10 
Vict,  c  ocbcxxiii.),  rightfully  possessed  of  2033  shares  in  the  Portsmouth  Railway 
Company  (1)  (an  independent  undertaking),  but  no  power  was  given  to  them  of 
increasing  their  stake  in  that  company. 

The  mil  allied,  that  some  of  the  Defendants  were  directors  of  both  companies, 
and  that  there  being  a  deficiency  in  the  subscription  of  ^e  Portsmouth  Company, 
necessary  to  enable  them  to  put  in  force  their  compulsory  powers,  the  directors  of  the 
two  companies,  in  order  to  complete  the  subscribed  capital,  entered  into  an  arranee- 
ment^  whereby  the  South  Coast  Company  took  4677  additional  ahares  in  the 
Portsmouth  ComMny,  in  the  names  of  three  trustees,  and  paid,  out  of  the  funds  of 
the  South  Coast  Company,  the  sum  of  £24,544  for  deposits  and  calls  thereon. 

The  bill  insiited,  that  this  transaction  was  illegal,  and  that  its  illegality  was 
known  to  the  directors  of  both  companies.   It  charged,  that  the  aforesaid  sum  [S78(] 

(1)  The  short  title  of  the  several  companies  is  used  thronghont  the  report. 
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of  £24,644,  Os.  was  illegally  paid  in  respect  of  the  said  4677  shares  out  of  the 
capital  and  funds  of  the  South  Coast  Railway  Oompuiy  to  the  Portsmouth  Railway 
Company ;  and  that  the  last-named  company  reoeired  such  monies,  wiih  fuU  nciia 
and  knowledee  that  the  same  were  being  so  paid  to  t^em  illegally  and  by  a  breach  of 
trust;  and  that  the  Portsmouth  Railway  Company  oonoorred  and  assisted  in  such 
hnaeh  of  tirost.  It  submitted,  that  the  Portsmontli  Company  were  liable  to  repav  and 
replace  t^e  money,  and  it  oharged  also,  that  Uiey  were  about  to  make  farther  calls  on 
the  shares  in  question. 

The  bill  was  filed  by  Salomons  on  behalf  of  himself  and  all  other  shareboldm  in 
the  South  Coast  Company  against  the  two  companies  and  the  directors.  The  bill 
prayed  a  declaration,  that  the  transaction  was  not  within  the  powers  of  the  South 
Coast  Company :  that  the  trustees  should  be  considered  as  having  subscribed  for  the 
additional  shares  on  their  own  account :  that  an  account  might  be  taken  of  the  sums 
so  illegally  paid,  and  that  the  directors  and  the  Portsmouth  Company  might  repay 
and  replace  the  amount  with  interest. 

To  this  hill  t^e  Portsmouth  Company  demurred  generally ;  but  the  cause  assigned 
was,  that  the  Plaintiff,  as  an  individual  member  of  the  company,  was  not  entitled  to 
sue  in  respect  of  wrongs  and  injaries  done  to  the  coxporation. 

Mr.  Malins  and  Mr.  W.  J.  Bovill,  in  support  of  the  demurrer.  The  Plaintifi^  an 
individual  member  of  a  corporate  company,  is  incapable  of  suing  third  parties,  in 
respect  of  injuries  done  to  the  corporation.  The  company  aloue  n^e  the  ri^t  and 
duty  to  sue  m  respect  of  such  matters.  If  a  person  wrongfully  0379]  took  away  a 
carriage  or  locomotive  engine  belonging  to  a  company,  none  but  uie  company  ooold 
maintain  an  action  of  trover  to  recover  it  back ;  so,  in  respect  of  any  equitable  claim, 
the  company  alone  can  sue,  to  have  the  fund  re8t<»7ed  wrongfully  applied  by  the 
directors. 

The  inconvenience  of  a  contrary  rule  is  obvious,  for  then  every  member  might  take 
on  himself  to  institute  a  suit  of  bis  own  for  the  same  matter,  and  the  number  of 
suits  for  the  same  object  could  only  be  limited  by  the  number  of  the  members  in  the 
company.  In  an  ordinary  partnership,  one  partner  cannot  sue  third  jtarties  in  respect 
of  inrtoershipri^ts ;  so  the  ^neral  rale  is,  t^t  a  lujatee  cannot  sue  a  debtor  to  the 
estate,  except  in  a  very  special  case ;  lanuailtvr  v.  men  (4  Beavau,  158).  Here  the 
principle  is  the  same,  and  there  is  no  statement  of  any  loss  having  as  yet  occurred, 
or  any  allegation  of  the  insolvency  of  the  directors. 

2.  The  Ftaintiff  must,  at  all  events,  shew,  that  the  company  have  refused  to  sue, 
or  that  there  is  some  obstacle  which  prevents  the  corporation  obtaining  relief  in  the 
ordinary  mode.  Post  v.  SarbotiU  (2  Hare,  461,  490),  Freston  v.  The  Grand  CoUier  Dock 
Company  (11  Sim.  327),  Mozley  v.  Alston  (1  Phill.  790),  Lord  v.  The  Copper  Mineri 
Company  (1  Hall  &  Tw.  85,  and  2  Phill.  740).  Ko  reason  is  stated,  why  relief  could 
not  be  had  ac^nst  the  directors  alone,  without  making  an  independent  compuy 
parties  to  the  litigation. 

Mr.  Turner  and  Mr.  Cole,  ior  tiie  Plaintiff.  The  equity  relied  cm  by  the  bill  is 
simply  this,  that  a  sum  of  £24,544,  6s.,  being  trust  monies  placed  in  thenands  ^80] 
of  the  directors  of  the  South  Coast  Company  for  a  particular  purpose,  has  illegally 
and  in  breach  of  trust  been  huided  over  to  another  eompany,  to  be  employed  by 
them,  for  a  purpose  totally  different  and  unwarranted  by  the  Act,  and  that  the 
latter  company  received  the  amount  with  full  knowledge  of  the  breach  of  trust 
thereby  committed.  That  being  the  fact  admitted  upon  this  demurrer,  the  principle 
applicable  to  such  a  case  is  clearly  settled,  viz. : — ^that  every  person  receiving  trust 
money  in  breach  of  trust,  and  with  notice,  is  responsible  for  it  equally  with  the 
trustees :  WHson  v.  Moon  (1  Myl.  &  K.  126,  337,  358 ;  and  see  FyUr  v.  Fyltr,  3  Beav. 
650.  The  Attomey-€fenerai  v.  The  Corporation  of  Leicester,  7  Beav.  176).  All  are 
prindpaU,  for  there  is  no  such  thing  as  a  secondary  liability  in  oases  of  breach  of 
trust.  It  would  be  useless  to  have  two  suits  fw  the  same  purpose,  involving  a  douUe 
expense,  and  the  trouble  of  proving  the  same  case  twice  over. 

As  to  the  right  of  a  shareholder  to  sue  in  such  a  case,  that  has  been  established  in 
at  least  five  oases.  The  ivinciple  laid  down  in  Foss  v.  Harbottle,  Modey  v.  AlOon,  and 
Lord  Y.  The  Copper  Miner^  Company  is  this: — There  are  many  minor  mattera,  as 
matters  of  internal  numagemen^  in  which  a  majority  cS.  partiiers  can  bind  the 
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majority ;  Cond  r.  Harris  (Turn.  &  Run.  496) ;  and  on  which,  in  a  company,  a 
general  meeting  mar  decide.  In  rebtaoa  to  such  matters,  an  individual  member 
cannot  sue  on  behalf  of  the  company ;  for  otiierwise  the  right  of  the  majority  would 
be  destroyed ;  but  in  cases  where  directors  are  acting  vUra  ditm,  where  no  majority 
can  bind,  and  where  the  transaction  cannot  be  oon&med  at  a  general  meeting  as 
against  one  single  disaentieDt,  there,  ui  individual  member  may  sue  on  fSSL]  behalf 
&IS.  Such  were  tiie  oases  of  Naiutth  v.  Irving  (2  G.  P.  Coop.  358),  Cmnm  v.  The 
Eastern  CowUies  Railway  Company  (10  Beavan,  1),  Cdman  v.  The  London,  Brighton  and 
South  Coad  Railway  Commmy  (referred  to  ante^  p.  142),  f7oA«n  v.  Wilkinson  (anU,  p. 
125,  138  ;  and  1  Hall  &  Twells,  554),  Richardson  v.  Hastings  (11  Beavan,  17),  Bagshaw 
V.  The  Eastern  Union  Railway  Compa/ny  (7  Hare,  114,  and  2  Hall  &  Twells,  201). 
Here  the  transaction  is  contrary  to  the  Act,  and  cannot  be.  confirmed  even  as  against 
the  Plaintifi^  and  he  is  therefore  entitled  to  sue,  and  in  this  partioolar  fom. 
i)«afcs  V.  Stanhope  (14  Simons,  57)  was  also  cited. 

Mr.  Bovill,  in  repl^.  The  authorities  cited  merely  shew  that  which  we  admits 
namely,  that  the  Plaintiff  may  sue  his  own  direetors ;  but  none  of  them  go  the  length 
of  holding  that  a  shareholder  may,  as  such,  sue  tiiird  parties  for  a  cause  of  suit 
belongiu;  to  Uie  corporation  atone. 

In  JrOsen  v.  Jfoore  tliere  was  an  insolvency,  and  the  legal  personal  representatives 
had  refused  to  sue.  Here,  nothing  of  that  sort  is  alleged,  and  no  impediment  exists, 
which  prevents  the  corporation  obtaining  relief. 

Thk  Master  of  the  Rolxs  [Lord  Langdale}.  Independently  of  the  question  as 
to  the  right  to  sue  by  one,  this  case  seems  to  me  to  be  clear  and  plain.    The  oom- 

C'nt  amounts  in  substance  to  this — that  the  South  Coast  Company  had  in  their 
ds  certain  monies  which  were  applicable  to  one  purpose  only  [382]  and  to  the 
performance  of  one  particular  trust,  under  an  authority  given  to  them  by  Act  of 
Parliament,  which  passed  in  consequence  of  their  engagement  to  apply  these  monies 
for  the  particular  purposes  stated  therein ;  and  it  gave  the  company  very  extensive 
powers  over  the  private  property  of  many  individuals ;  and  having  these  monies  for 
that  particular  purpose  onlv  and  for  no  other,  the  South  Coast  Company,  instead  of 
so  ai^^ng  them,  have  paid  them  over  to  the  Portsmouth  Company  for  another  and 
quite  different  purpose.   That  is  the  case  of  the  South  Coast  Company. 

On  the  other  hand,  the  Portsmouth  Company  had  full  notice  of  the  only  legal 
purpose  for  which  those  monies  could  be  applied,  and  having  that  notice,  they  never- 
thelesB  received  the  money  avowedly  for  the  purpose  of  applying  it  to  an  illegal 

furpose,  and  for  which  it  was  expressly  paid  to  them ;  that  is  the  situation  of  the 
ortsmouth  Company.  Now,  whether  it  is  alleged  in  words  or  not,  it  appears,  that 
both  the  parties  to  this  transaction  are  guilty  fraud  and  collusion.  They  are  guilty 
of  fraud  against  the  Legislature,  who  gave  them  their  powers  for  purposes  entirely 
different,  and  they  are  guilty  of  collusion  in  uniting  and  combining  together  for  the 
purpose  of  completing  that  fraud.  But  it  is  not  necessary  to  declare  that  they  have 
been  guilty  of  fraud  and  collusion :  it  is  enon^  to  say  that  they  were  parties  to  the 
same  breach  of  trust,  the  one  in  paying,  and  the  other  in  receiving  these  monies  for  a 
known  illegal  purpose,  to  which  neither  of  them  had  any  right  to  apply  it ;  and  that 
this  money,  which  is  now  in  the  hands  of  the  Portsmouth  Company  ought  to  be 
restored. 

The  question  therefore  is,  whether  the  Portsmouth  Company  ought  to  be  made 
parties  to  this  suit,  8eek-[383]-ing  a  declaration  of  the  rights  of  the  parties,  and  the 
recovery  from  the  Portsmouth  Company  of  ^is  money,  which  they  have  received 
with  knowledge  that  it  was  trust  money,  which  ought  to  have  been  applied  to  a 
purpose  entirely  different. 

I  have  not  the  least  doubt  they  are  properly  made  parties  to  this  suit.  They  are 
not  third  parties ;  they  hare  made  themselves  principal  parties  to  this  misapplication; 
they  have  themselves  obtained  (he  money,  knowing  the  purpose  to  which  alone  it 
ou^t  to  be  applied,  knowing  the  persons  to  whom  it  belonged,  and  yet  getting  it  out 
of  the  hands  of  persons  having  the  management  (tf  it  for  6ne  purpose,  in  order  to 
apply  it  to  other  and  quite  different  objects.  I  think  there  is  no  doim^  that  they  are 
proper  parties  to  this  suit. 

The  question  next  is,  whether  this  Plaintiff,  by  himself,  is  entitled  to  sue  under 
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the  oircumstaQcea.  That  he  is  entitled  to  sue  the  South  Coast  Company  on  behalf  oi 
the  other  persons  interested  has  not  been  denied,  and  very  properly  so,  because  it 
would  only  have  led  to  an  idle  consumption  of  time.  Having  a  right  to  do  that,  has 
he  not  also  a  right,  at  the  same  time,  to  sue  the  persons  who  nave  partieipatad  in  and 
received  t^e  benefit  of  that  illesal  act,  and  who  are  claiminff  ao  interest  (which  \>y 
this  bill  Aejr  are  alle^  to  do^  in  the  maintananoe  of  that  illc^  actl  I  must  own 
that  I  find  it  very  difficult  indeed  to  give  way  to  the  objection  in  this  casa  At  the 
same  time,  if  a  rule  has  been  laid  down  and  is  applicable,  that  in  a  case  (rf  this  kind 
an  individual  has  not  a  right  to  sue  on  behalf  of  himself  and  others,  when  there  is  an 
injury  done  to  the  whole  body — to  the  whole  corporation — without  having  first 
attempted  to  get  the  coocarrence  of  the  wbcJe  corporation,  it  is  not  my  province  or 
duty  to  deviate  from  it 

[384]  I  do  not  at  present  feel  persuaded  that  it  is  necessary  to  amend  the  bill,  for 
it  is  quito  manifest,  that  when  any  individual  has  the  right  to  sue  one,  he  must  of 
necessity,  in  order  that  justice  may  be  done,  have  the  right  to  sue  those  who  are 
partners  in  the  wrong  so  alleged  to  be  done.  I  should  therefm  on  {Mrinoiple  say,  it 
18  not  neoessary ;  and  if  there  is  not  such  a  rule,  I  do  not  tiiink  I  ought  to  lay  it 
down  in  this  case. 

My  present  opinion  is,  that  the  rule  does  not  apply ;  but  I  will  look  at  the  cases 
carefully,  and  mention  the  matter  in  the  course  of  a  day  or  two,  if  I  find  any  reason 
to  altor  my  opinioa ;  if  I  do  not,  the  demurrer  must  be  overruled. 

March  8.  The  Master  of  the  Bolls.  I  have  considered  this  case,  and  see  no 
reason  whatever  to  alter  the  opinion  I  formerly  entertained,  that  this  bill  may  be 
sustained  in  its  present  form,  though  there  has  been  no  attempt  to  obtain  the 
concurrence  of  the  company. 


[386]  Budge  v.  Budgk.   Bddge  v.  Budgk.  Nov.  8, 16,  23,  1849. 

Motion  to  stay  proceedings  in  a  second  suit,  until  payment  by  the  Plaintiff  of  the 
costs  in  the  first  wkioh  had  been  dismined,  refused,  it  not  appearing  that  the 
second  bill  could  be  produced  by  a  fair  ammdment  of  the  first. 

Cross-costs  in  two  suits  ordered  to  be  set  off. 

On  the  29th  of  December  1848,  the  Plaintiff  filed  his  bill  against  his  brothers, 
John  Hadnutt  Budge,  and  Nathan  Budge,  and  two  others,  to  establish  his  claim  to 
some  real  estate  as  tenant  in  tail  under  the  will  of  his  grandfather  Bichard  Budge 
dated  in  1764.  It  prayed  the  establishment  of  that  will,  a  declaration  of  rights 
thereunder,  and  accounts  against  the  two  Defendants  named. 

On  the  29th  of  May  1849,  the  Plaintiff  filed  a  second  bill  against  the  same  two 
brothers  John  Hadnutt  Budge,  and  Nathan  Budge,  and  eight  others,  stating  that  his 
father,  being  seised  in  fee  of  real  estates  und«-  the  will  of  1784,  and  possessed  of 
personal  estate,  devised  and  bequeathed  Uiam  to  the  two  D^endants  named,  in  tmab 
tor  his  children,  and  he  appointed  them  executors.  This  HU  {nayed  the  establii^ 
ment  of  his  father's  will,  and  the  usual  acoounto  of  his  real  and  personal  estate. 

On  the  4th  of  July  1849,  the  first  bill  was  dismissed  with  costs  for  want  of 
prosecution.  These  costs  had  been  taxed  at  £57,  but  the  Plaintiff  could  not  be  made  to 
pay  them.  Under  these  circumstences,  the  Defendants  moved  that  the  proceedingB 
in  the  second  suit  might  be  stayed  until  payment  of  the  costs  of  the  first 

Mr.  Oodfrey,  in  support  of  the  motion.  The  two  suite  being  for  the  same  object, 
the  Court  will  not  [386]  permit  the  second  to  proceed  until  the  coste  of  the  first  have 
been  paid ;  AUree  v.  Eordern  (5  Beavan,  623). 

Mr.  Charles  Browne,  emirL  The  nile  only  applies  where  "  the  object  of  both 
suite  is  the  same,"  as  in  Spires  v.  Sewdi  (5  Simons,  193).  In  Soihrooke  v.  Cracroft 
<5  Yes.  706,  n.)  the  second  bill  "was  to  the  same  efieot"  as  the  first;  in  PidteU  v. 
Loggm  (5  Yes.  705)  the  second  bill  "  prayed  the  same  relief,"  and  in  0»ge  r.  Tntdodt 
(2  Molloy,  41)  the  relief  was  the  same. 

Here,  by  the  first  bill,  the  Plaintiff  prayed  the  esteblishment  of  the  will  of  his 
grandfather,  claiming  independent  of  his  father,  but  by  the  second,  he  claims  undo" 
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the  will  of  his  father,  and  prays  for  the  administration  of  his  father's  estate.  The 
relief  is  distinct 

Mr.  Godfrey,  in  reply.  The  object  of  both  bills  is  to  raoover  the  real  estate  of 
the  ^andfather.    The  only  variation  ia  in  the  title  under  whiofa  the  Plaintiff  claims. 

Thb  Master  of  the  Bolls  su^ested,  whether,  in  a  case  in  which  ^Am  effect  of 
the  two  bills  was  disputed,  the  proper  course  might  not  be  to  refer  the  matter  to  the 
Master ;  bat  he  ultimately  said  he  would  read  the  lulls  himselL  He  said  that  for  the 
applicatiw  of  ihe  rule  he  did  not  eonsider  that  two  bills  should  be  identical ;  but  it 
was  suffiraent  if  they  were  for  the  same  matter ;  or  the  second  Inll  mi^t  be  produced 
by  a  fiiir  amendment  of  the  first. 

[387]  Thx  Master  of  the  Rolus  [Lord  Langdale].  I  have  read  the  two  bills, 
and  it  appears  to  me  that  they  are  not  for  the  same  matter,  and  that  t^e  second  bill 
could  not  have  been  produced  by  a  fair  amendment  of  the  first.  I  cannot,  therefore, 
stay  the  proceedings  in  the  second  suit. 

I  must  refuse  the  motion  with  costs ;  but  they  may  be  set  off  against  the  costs  due 
from  the  Plaintiff  to  the  Defendants  in  the  first  suit. 


[387]   In  re  Eu>ridge.   Dee.  19,  1849. 

An  ex  parte  order  for  the  delivery  of  a  bill  of  oosts  disohu-ged  with  coats :  th»  dlega- 
tion  of  the  professional  employment  being  denied  hy  the  solicitor. 

On  the  17th  of  November  1849,  a  petition  was  presented  to  the  Master  of  the  Bolls 
by  Mr.  and  Mrs.  Low,  alleging  that  Mrs.  Low,  tne  administratrix  of  Ann  Forder, 
employed  Mr.  Eldridge  as  her  solicitor  and  attorney  in  several  matters.  That  she 
was  desirous  of  obtaining  the  papers  in  the  possession  of  Eldridge  belonging  to  her, 
but  that  he  refused  to  deliver  them  until  his  bill  of  costs  had  been  paid.  That  she 
had  applied  to  him  for  hia  bill  of  costs,  but  that  he  had  not  delivered  it. 

An  ex  parte  order  was  thereupon  made,  as  of  course,  for  the  delivery  of  the  bill  of 
costs. 

Mr.  Eldridge  now  moved  to  discharge  the  order,  upon  hia  affidavit  distinctly 
denying  that  he  had  ever  been  employed,  or  pretended  that  he  had  been  employed  by 
the  Petitioners  as  solicitor  or  attorney,  or  that  he  ever  had  or  claimed  any  sum  for 
costs  or  otherwise,  in  respect  [388]  of  any  business  done  as  attorney  or  solicitor.  He 
said  he  had  never  been  applied  to  for  the  delivery  of  any  bill,  and  had  never  refused 
to  deliver  up  any  papers  belonging  to  the  Petitioners  until  payment  of  his  bill. 

The  affidavits  m  opposition  shewed  that  Eldridge  had  hem  in  the  habit  of  attend- 
ing to  the  affairs  of  Mrs.  Forder,  his  mother-in-law,  before  her  death,  and  had  applied 
for  the  interest  on  two  mortgages  for  her.  That  on  her  death  in  Angust  1849 
administration  bad  been  grantM  to  Mrs.  Low,  her  daughter,  who  sent  to  ^Iridge  to 
procure  for  her  a  oerfcifioate  of  Mrs.  Forder's  death,  for  the  purpose  of  recovering  an 
arrear  of  pension,  whioh  I^ridge  afterwards  did.  It  was  also  admitted  that  he  had 
in  his  possession  some  documents  relating  to  the  affairs  of  the  deceased,  but  which 
be  did  not  object  to  deliver  up. 

Mr.  Pole,  in  support  of  the  motion.  The  order,  proceeding  on  a  folae  allegation 
of  the  employment  of  Mr.  Eldridge  professionally,  and  of  his  refusal  to  deliver  a  bill, 
and  of  his  insisting  on  payment  before  delivery  up  of  the  intestate's  papers,  ought  to 
be  discharged.  There  hein^  no  bill,  it  is  impossilue  to  comply  with  the  order ;  and  it 
is  necessary  to  discharge  otherwise  the  solicitor  may  oe  liable  to  an  order  for 
committal. 

Mr.  R.  Palmer,  cotUrii.  The  question  is  not  whether  the  solicitor  now  makes  no 
claim,  but  whether  there  was  an  employment  in  respect  of  which  the  client  was 
justified  in  considering  heradf  liable  for  costs,  and  bound  to  come  here  to  obtain 
delivery  of  the  papers.  The  soluitor  might  properly  have  char^  for  the  business 
done  in  reapeet  oi  the  certificate  of  burial,  and  it  is  not  by  his  waiver  or  disclaimer  of 
the  charge  that  the  order  can  be  rraidered  irregular,  or  that  the  solicitor  can 
esc»e  from  the  summary  juriadicUon  of  the  Court. 

The  Mabteb  of  the  Bolls  [Lord  Langdale].   I  am  <^  qiinion  that  this  order 


Digitized  by 


1110 


IN  B£  KER 


ought  to  be  discharged  with  ooets.  As  to  the  profeuioiul  emidoyment  by  Mrs. 
Forder,  that  is  not  weged  in  the  petition,  and  is  not  the  foundation  of  the  order. 

As  to  the  emidoyinent  by  Mrs.  Low,  all  tJiat  was  done  was  to  procure  the  certifi- 
cate of  deatih.  llus  was  not  Deoeasarily  an  employment  as  a  soluutOT,  for  any  agent 
might  have  procured  it.  I  find  nothing,  from  wnicn  I  can  infer,  in  oppceition  to  the 
direct  oath  of  the  solicitor,  that  he  was  ever  professioDally  concerned  tot  the 
Petitioners,  and  it  appears  he  never  claimed  any  oiU  or  refusied  to  deliver  up  die 
papers  until  any  payment. 

The  partv  oomes  here  solely  on  t^e  ground  that  she  em^oyed  Mr.  Eldridge  as  her 
solicitor,  and  that  he  had  a  bill  against  her  of  which  be  required  payment  prior  to 
delivering  up  the  papers.  I  think  the  order  was  obtained  on  an  untrue  statement  of 
facts,  ana  that  this  appears  not  only  from  the  oatfa  of  the  solicitor*  but  from  the 
evidence  brought  to  contradict  him. 

Discharge  the  order  with  costs. 


[390]  InraKBR.   i>e£.  3,  10,  19,  1849;  Jon.  11.  1850. 

A  solicitor  was  ordered  to  deliver  his  bill  for  taxation.  Upon  a  motion  to  e(Hnmit  ior 
the  non-delivoy,  he  swore  he  had  no  documents  or  memoranda  from  which  he 
could  make  out  his  bill   The  Court  made  no  order  on  the  motion. 

On  the  1 2tb  of  May  1849,  the  usual  ex  parte  order  was  made  that  Mr.  Ker  should, 
within  a  fortnight,  dwver  his  bill  of  costs,  and  that  thereupon  the  same  should  be 
taxed,  aad  the  papers  delivered  up  as  usoal. 

A  motion  was  now  made  tiiat  he  should  stand  committed  for  tJie  non^lelivoy  of 
hisbilL 

The  solicitor,  in  opposition,  made  an  affidavit,  stating  that  the  onlv  toansa<^on  in 
which  be  had  bwn  engaged  was  in  raising  a  sum  of  money  for  Mr.  Collett,  as  to  which 
a  special  agreement  had  been  entered  into,  under  which  be  was  to  receive,  as  his 
remuneration,  a  given  sum  on  a  given  event;  that  the  event  having  happened,  be,  on 
the  21st  of  December  last,  had  come  to  a  settlement  of  accounts,  when  the  client  gave 
him  bills  for  £362  in  settlement,  which  had  been  since  paid.  That  "be  acted  upon 
this  understanding,  and  made  po  entries  in  his  books,  with  a  view  to  making  out  a 
bill  of  costs,  and  had  no  documents  or  memoranda  from  which  be  could  make  out  a 
bill  of  costs  against  his  client  GoUett." 

His  clerk  also  stated  that  there  were  no  entries  made  of  the  bnsinees. 

This  statement,  as  to  the  agreement  and  jnyment,  was  conteadicted  by  the  dient. 

The  papers  had  been  handM  over. 

[391]  Mr.  Turner,  in  support  of  the  motion,  insisted  that  the  solicitor  was  bound 

to  deliver  his  bill  in  pursuance  of  the  order;  otherwise  his  client  could  not  proceed 
with  the  taxation,  for  he  would  not  know  what  were  the  charges,  and  that  while  the 
order  for  delivery  remained  unimpeached,  the  Court  would  enforce  it. 

Mr.  H.  Stevens,  conirit,  argued  that^  as  there  was  a  special  agreement,  there  could 
be  no  taxation  under  the  sti^ute :  In  n  Wbiteofnbe  (8  Beavan,  140),  /n  rs  Skodet 
(8  Beavan,  224). 

That  the  Court  would  not  commit  for  a  non-compliance  with  an  order,  thft  per- 
formance of  which  was  impossible. 

The  Master  of  the  Rolls  said  he  would  consider  the  case. 

Jan.  11,  1850.  The  Master  of  the  Bolls  [Lord  Langdale]  said  he  had  looked 
over  the  affidavits  and  found  he  could  make  no  ordw. 
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[392]  Hodgson  v.  The  £asl  Powis.  Jom.  18. 19,  22,  1860. 

[B.  C.  12  Beav.  529;  19  L.  J.  Cb.  356,  418 ;  14  Jur.  906,  966 ;  1  De  G.  M.  A  G.  6 : 
42  E.  B.  453  ;  31  L.  J.  Oh,  17 ;  16  Jur.  1022.] 

A  company  was  authorised  by  three  several  Acts  to  make  three  several  railways,  and 
raise  three  several  sums  for  that  purpose.  A  sulraequent  Act  declared  Uiat  the 
company  mentioned  in  the  three  several  Acts  were  and  ever  had  been  ^e  same, 
and  not  separate  and  distinct  companies.  Shares  were  issued  for  raising  the  whole 
capital  for  the  three  undertakings,  without  distinction,  and  calls  were  made :  Held, 
that  the  company  had  no  right  to  apply  the  funds  in  making  one  only  of  the 
railways,  abandoning  the  others ;  but  that  a  clear  allegation  not  only  of  the 
abandonment,  but  that  the  directors  intended  so  to  misapply  the  funds  in  mi^ng 
a  part  only,  was  necessuy  to  support  a  bill  to  prevent  it. 

This  case  eam«  on  upon  general  donurrer  to  the  bill,  which,  in  effect  stated  as 
follows : — 

By  three  aeveral  Acts  of  Parliament^  which  received  the  Boyal  Anent  on  the  3d 
of  Au^t  1846  (the  9  &  10  Vict.  &  ooozzii.,  the  9  &  10  Vict  &  oocxziii.,  and  the  9 
&  10  Vict  c  oecxziv.),  the  Shropshire  Union  Railways  and  Canal  Company  were 
empowered  to  make  three  distinct  railways ;  the  first  from  Shrewsbury  to  Stafford, 
the  second  from  Newtown  to  Crewe,  and  the  third  from  Calveley  to  Wolverhampton. 

By  a  fourth  Act,  passed  in  the  subsequent  session  (the  10  &  11  Vict  c.  cxzi.^  the 
Shropshire  Union,  &c..  Company  were  empowered  and  required  to  grant,  and  the 
London  and  North- Western  Railway  Company  to  aooept,  a  lease  of  these  railways, 
when  completed,  on  certain  terms. 

And  by  such  Act  (after  referring  to  the  three  previous  Acts)  "for  the  removal  of 
all  doubts,  it  was  enacted  and  deoared  that  the  Shropshire  Union  Railways  and 
Canal  Company  referred  to  in  tdie  said  "  three  Acts  (stating  them)  "  were  and  ever 
had  been  one  and  the  same  company,  and  not  separate  and  cUstinct  companies." 

By  the  first  Act  the  directors  were  empowered  to  raise,  by  shares,  ^£800,000 ;  by 
the  second,  £1,500,000,  [393]  and  by  the  third,  £1,000,000.  The  directors  proceeded 
to  raise  these  sums  by  the  issue  of  165,000  shares  of  £20  each,  on  which  they  had 
made  certain  calls.  The  third  call  was  made  in  July  last ;  and  the  Plaintiff,  a  share- 
holder, not  having  paid  the  call,  an  action  was  brought  against  him  for  the  amount 
like  amount  of  deposits  and  calls,  if  paid,  were  statea  to  amount  to  £1,072,500. 

The  bill  alleged,  that  the  only  part  of  the  three  lines  which  had  been  constructed 
was  a  portion  m  the  Shrewsbury  and  Stafford  line,  which  had  been  opened ;  and  it 
stated,  in  substance,  that  it  had  been  determined  that  no  further  works  should  be 
undertaken  beyond  the  completion  of  the  Shrewsbury  and  Stafford  line,  and  that  the 
directors  had  al»ndoned  the  other  two  lines,  and  intended  to  apply  to  Parliament  for 
authfflity  for  that  purpose. 

It  insisted,  that  the  directors  had  no  power  to  constouot  the  Shrewsbuiy  and 
Stafford  railway  onlv ;  it,  however,  omitted  to  allege,  that  the  directors  intended  to 
apply  the  fimds  exclusively  in  the  formation  of  one  only  of  the  three  railways. 

This  bill  was  filed  by  the  Plaintiff  Hodgson  on  behalf  of  himself  and  the  other  £20 
shareholders,  against  the  company  and  the  directors,  praying  a  declaration,  that  it 
was  not  within  the  powers  of  the  company  to  apply  monies  raised  under  the  three 
Acts,  or  any  of  them,  for  the  purpose  only  of  constructing  the  railway  from 
Shrewsbury  to  Stafford,  and  for  an  injunction  to  restrain  such  apf^oation,  and  to 
restrain  the  directors  from  making  and  enforcing  calls,  except  for  the  purpose  and 
with  a  view  to  the  construction  <d  the  whole  three  railways. 

^384]  To  this  bill  directors  demurred  for  want  of  equity,  and  also  Sac  want  of 
parties. 

Mr.  Turner  and  Mr.  Willcock,  in  support  of  t^e  demurrer.  This  case  does  not 
come  within  the  principle  laid  down  in  tne  case  of  Cohen  v.  WUhnuon  (on^^  p.  125, 
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138 ;  1  Hall  &  Tw.  564 ;  and  1  Mac.  &  Gor.  481),  which  determined,  that  directors 
were  not  justified  in  applying  funds,  raised  for  the  purpose  oi  making  a  complete  line, 
in  the  coilstruotion  <tf  a  mere  fraction  of  the  line. 

[The  Master  of  thx  RoiiLS.  The  argument  in  that  case,  for  the  Defendants, 
was  this : — how  osn  we  go  ^^er  than  Leauierhead,  if  ^ou  pcorent  as  going  so  1at% 
On  the  application  for  the  injunction,  I  asked  the  directors,  "will  yoo  make  an 
affidavit  tliiat  yoa  an  making  the  road  to  Leatherhead  with  a  view  of  going  to 
Portsmouth  1"  That  pat  an  end  to  the  case.  I  should  not  have  granted  the 
injunction  if  they  had  made  that  affidavit  The  same  thing  may  happen  here,  npon 
the  motion  for  an  injunction.] 

Here  there  were  three  separate  undertakings,  authorised  by  three  several  Acts  of 
Parliament  passed  irrespective  of  each  other;  and  if  the  company  had  failed  in 
obtaining  the  sanction  of  the  Legislature  as  to  two,  they  would  still  nave  been  under 
an  obligation  to  complete  the  third.  These  Acts  authorised  the  raising  of  distinct 
funds  for  the  completion  of  any  of  the  lines,  independent  of  the  others. 

[Ths  Master  of  the  Bolls.  I  cannot  feel  the  force  of  this  argument :  here  are 
three  things  which  Parliament  has  thought  fit  to  jdn  together ;  that  cannot  mean  that 
they  are  to  be  considered  as  three  distinct  undertakings.  Suppose  there  ESOIS]  were 
to  be  one  railway  from  London  to  Croydon,  another  from  London  to  Om£lf<»d,  and 
a  third  from  London  to  Windsor.  If  Parliament  thought  fit  to  unite  all  three  into 
one  undertaking,  and  say,  that  the  whole  capital  should  oe  considered  as  a  consolidated 
capital — a  common  fund— can  there  be  any  doubt  that  the  parties  who  undertook  to 
make  them  must  make  them  all?  I  cannot  at  all  understand  how  they  can  be  con- 
sidered distinct  undertakings,  if  Parliament  has  united  them  all  into  one.] 

The  company  is,  by  the  Act,  declared  to  be  "  one  and  the  same  company ; "  but 
because  three  things  are  to  be  performed  by  that  company,  that  does  not  consolidate 
them  into  one.  The  present  incapacity  to  complete  all,  does  not  make  it  illegal  to 
finish  one. 

The  Plaintiff  cannot  sue  on  behalf,  &o.,  in  such  a  case ;  besides  which  he  is  a 
defaulter,  and  it  is  the  non-pajrment  of  t^e  calls  by  the  ^aintiff  and  other  shar^olders 
that  iffeTente  the  completion  of  the  whole  undertaldng.  He  should  tender  tiie  amount 
doe  from  him,  and  pray  that  the  work  c^ould  be  performed,  and  not  that  its  eompleUon 
should  be  prevented. 

They  argued,  also  that  the  London  and  North- Western  Kailway  Company  had  a 
distinct  interest  under  the  last  Act,  and  were  necessary  parties  to  the  suit. 

They  also  cited  Cooper  v.  The  Sh-opshire  Union  Company  (V.-C.  K.B,  January 
22,  1849),  Bagshawe  v.  The  Eastern  Counties  Radioay  Compauf  (7  Hare,  114,  and 
2  Hall  &  Tw.  201),  Foss  v.  Harhottle  (2  Hare,  461). 

Mr.  Malins,  Mr.  R  Palmer,  and  Mr.  Westoby,  in  support  of  the  biU,  aigued  that 
the  principle  of  CoAm  [396]  v.  Wilkinson  was  applicable,  for  the  companies  created  by 
the  three  Acts  had  been  declared  to  be  and  ever  to  have  been  "  the  same  company, 
and  not  three  separate  and  distinct  companies."  That  the  fond  raised  was  a  geaenl 
fund,  applicable  to  the  three  undertakings,  and  exceeded  the  amount  whidi  ooold 
properly  be  raised  for  the  first  railway  uone,  viz.,  X800,000,  and  that  it  could  not 
be  exclusively  applied  in  the  completion  of  one  line  of  railway. 

That  the  North- Western  Company  were  not  necessary  parties  to  this  bill ;  for  their 
obligation  to  take  a  lease  only  arose  upon  the  completion  of  the  whole  line ;  and  that 
the  case  was  similar  to  a  bill  by  a  partner  to  enforce  the  partnership  contract,  and 
prevent  a  misapplication  of  the  partnership  funds,  to  which  species  of  bill,  persons 
who  had  entered  into  a  contract  with  the  partnership  could  not  be  proper  parties. 

Mr.  Turner,  in  reply,  for  the  first  time,  called  the  attention  <»  the  Court  to  the 
fact,  that  the  bill  did  not  distinctly  allege,  that  tiie  directors  iotended  to  i^ly  the 
funds  in  completing  a  part  only  of  the  railroads. 

Thi  Master  of  rax  Bolls  [Lord  Langdale].  I  have  no  doabt,  that  a  case  of 
this  kind  is  subject  to  the  a|^plieation  of  the  same  prindples  as  were  aeted  upon  in  tiie 
case  of  CtAen  v.  fFUkinaon  and  in  tiie  other  cases.  Ckmsequently,  if  it  were  here 
distinctly  alleged,  that  these  powers  (notwithstanding  they  at  first  originated  in 
separate  Acts  of  Parliament)  have  become  vested  in  the  oompany  for  the  purpose  of 
oompleting  all  the  seretal  works  authorised  by  all  the  Acts  of  Psrlianient^  the 
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directors  have  no  right  to  apply  the  faods  of  the  oompany  to  the  completion  of  a  part, 
abandonine  the  rest.    This,  I  think,  is  alleged  over  and  over  again  in  this  bill. 

[397]  That  being  alleged,  I  do  not  think  that  it  is  an  answer  to  the  Pkuntiff,  or  a 
BufScient  distinction  oetween  the  cases  to  say,  that  the  first  of  these  Acts  of  Parliament 
prorided  "  that  the  money  raised  by  the  £20  shares  shouki  be  applied  as  a  fund  tat 
the  oonstmotion  of  ^e  railway  and  works  thereby  anthorised,  and  for  the  purposea 
conneded  therewi^"  Hiat  last  expression  is  too  indistinct  in  itself,  to  enable  the 
directors  to  apply  the  funds  at  laige,  as  they  may  think  fit  I  think,  therefore,  that 
this  makes  no  sufficient  distioction. 

But  if  it  be  true  that  this  bill,  though  it  contains  an  allegation  that  they  have 
abandoned  a  part  of  their  line,  and  that  it  would  be  illegal  to  apply  the  funds  io  com- 
pleting the  remainder,  does  not  state  any  intention,  still  less  any  fact  evidencing  any 
intention,  of  applying  the  funds  of  the  company  in  completing  the  parts  not  abandoned, 
I  thinks  it  wants  a  most  material  allegation  to  support  it 

Thinking  that  such  an  allegation  might,  in  all  probability,  have  truly  been  intro- 
duced, I  must,  upon  allowing  the  demurrer  on  that  ground,  give  the  Plaintiff  leave  to 
amend,  and  if  he  has  occasion  to  amend  in  other  particu&rs,  he  will  be  at  liberty 
to  do  80. 

Widi  regard  to  the  objection  for  want  of  parties,  I  am  very  much  inclined  to  think 
that  it  would  be  proper  to  make  the  North- Western  Railway  Company  parties,  in 
consequence  of  the  agreement  entered  into  between  them.  However,  I  do  not  mean 
to  give  any  decided  opinion  on  that  point 

I  must  allow  the  demurrer,  with  leave  to  the  Plaintiff  to  amend. 


Intorrogatories  for  the  examination  of  witnesses  held  not  leading,  but  the  Court 
reserved  to  the  Defendant  the  right  to  object  to  the  depositions  at  the  hearing. 

The  Haintiff,  Gregory,  alleged  that,  in  1847,  he  had  employed  Messrs.  Davies 
&  Evans  to  bring  an  action  against  Mrs,  Matters,  to  recover  £300.  That  the  action 
was  settled  in  June  1847  by  Mrs.  Matters  giving  promissory  notes  to  Evans.  These 
were  indorsed  by  the  Plaintiff,  who  gave  special  directions  to  pay  the  amount  to 
Messrs.  Wrigley,'on  his  behalf,  instead  of  which  Evans  applied  the  amount  to  his  own 
use.  An  action  was  afterwards  brought  on  the  notes  by  the  holders,  against  the 
Plaintiff  as  indorser,  and  he  was  compelled  to  pay  the  amount  Davies  being  dead 
and  Evans  insolvent  this  suit  sought  to  charge  the  estate  of  Davies  with  the  amount 
lost  by  the  default  of  his  partner  Evans. 

The  defence  was,  that  the  partnership  had  been  dissolved  on  the  5th  of  May 
1647,  and  that  the  touuaction,  in  June  1847,  had  been  conducted  by  Evans, 
separately,  after  the  dissolution  of  the  partnership. 

By  amendment  the  Plaintiff,  in  aid  of  his  case,  alleged  that  Evans  individually  gave 
a  cheque  on  his  bankers  for  the  amount  of  the  coats  received  from  Mrs.  Matters  in 
the  action,  in  favoUr  of  the  firm  ;  "but  that  the  chequd  was  returned  on  the  following 
day,  the  bankers  not  having  sufficient  effects  of  the  said  John  Evans  to  meet  the 
same ; "  that  another  cheque  was  given  by  Evans  for  the  amount  of  the  said  costs,  and 
that  the  said  last-mentioned  cheque  was  paid  and  carried  [399]  by  the  said  bankers  to 
the  credit  of  the  said  firm  of  Davies  &  Evans,  in  the  said  month  of  June  1847. 

The  bill  also  alleged  that  Davies  had,  in  June  1847,  been  informed  by  Ariell, 
his  clerk,  of  the  misapplication  of  the  Plaintiffs  monies ;  and  tbat  Ariell,  in  the  same 
month  of  June  1647,  suggested  to  and  pressed  and  ur^^  upon  the  said  David  Davies 
that  he  had  bettor  write  to  Messrs.  Wngley,  and  inquire  wneUier  they  had  autiiorised 
the  said  John  Evans  to  retain  as  a  loan  the  said  sum  of  £161,  fis. 

The  Plaintiff  exhibited  intorrogatories  for  the  examination  of  witnesses,  which 
were  objected  to  as  being  leading.    They  were  to  the  following  effect : — 


cheque  in  favour  of  the  joint  account  for  the  costs,  proceeded  thus :  "  If  yea,  was 


[398]   Gregory  r.  Marychurch.   Jan.  18,  1850. 


whether  Evans  had  or  not  drawn  a 
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or  not  such  cheque  returned  to  the  said  John  Evans,  with  *otiee,  on  the  part  of  the 
said  bank,  thai  he  had  not  <m  his  said  aawrate  account  sv^cieni  ejects  to  meet  Uf" 

The  seventh  interrogatory  asked  Uie  witness,  whether  or  no  he  had  been  employed 
to  take  any  legal  proceedings  against  the  Plaintiff,  for  the  purpose  of  Feoorering  **  the 
amount  of  any  and  what  promissory  note  or  promissory  notes,  drawn  by  Sarah 
Matters  in  favour  of  the  Plaintiff,  and  endorsed  by  Evans  to  the  bank,  or  any  other, 
and  what  promissory  notes  or  what  promissory  note.  If  yea,  did  you  or  not  take  or 
commence  anpr  and  what  proceeding  &c.  1 " 

The  8th  interrogatory  exhibited  to  the  olerk  of  the  firm  was  partly  as  f(^wa : 
"  Whether  or  no  did  you,  [400]  ever  and  wheo,  suggest  to  the  said  David  Davies,  or 
press  and  urge  upon  him,  that  be  should  write  imdmake  inquiry  of  Thomas  Wrigley 
and  James  Wrigley,  whedur  they  had  aiuthmsed  Evanu  to  reiamf  as  a  Zahi,  As  said  nm  of 
£151,  58.?" 

The  last  interro^tory  objected  to,  and  which  was  directed  to  Mrs.  Matters,  after 
referring  to  the  action  of  Gregory  v.  Matters^  proceeded  in  these  terras :  "  Was  or  not 
the  said  action  or  proceedinss  stayed  or  settled,  under  or  pursuant  to  an  order  made 
by  the  Chief  Justice  of  the  Court  of  Common  Pleas,  on  the  9th  day  of  June  1847,  or 
on  some  other  and  what  day,  and  upon  the  terms  of  your  giving  to  the  said  Comjpiaimamt 
three  promissary  notes  for  the  sum  of  £60  each,  or  some  other  and  what  promiiBory 
notes,  and  paying  to  the  said  Complainant  the  sum  of  £150  and  intere8^  or  some 
other  and  what  sum  and  interest  1 " 

The  Master,  to  whom  the  matter  had  been  referred,  reported  these  intenogatories 
to  be  leading,  whereupon  the  Plaintiff  took  exeeptions  to  his  report,  which  now  came 
on  for  argument. 

Mr.  !males,  for  the  Plaintiff.  The  Master  considered  himself  bound  by  the  rules 
of  practice  at  Nisi  Prius ;  but  there,  upon  an  objection  being  raised,  the  difficulty 
can  be  removed  by  changing  the  form  of  the  question ;  the  same  rule  cannot  be 
applied  in  equity,  where  no  such  opportunity  is  given.  If  the  practice  were  other- 
wise, then  upon  a  trifling  slip,  a  part^  might  lose  the  whole  of  his  evidence. 

It  is  said  that  these  interrogatories  surest  some  particular  matter  to  the  witness. 
This  is  unavoidable;  for  "all  interrogatories  must,  to  some  extent,  make  [401]  a 
suggestion  to  the  witness.  It  would  be  perfectlv  nugatory  to  ask  a  witness  if  he 
knew  anything  about  something:"  lAncMn  v.  fFri^  (4  Beavan,  p.  171).  The 
question  always  i^  whether  the  interrogatcvies  have  been  intentionally  fnuned  with 
an  improper  motive ;  and  some  allowance  must  be  made  toe  the  diflSoujties  id  equity, 
where  the  examination  is  in  private,  and  where  the  Mrttnesaes  are  adverse. 

Here  the  interro^tories  are  not  leading ;  if  that  be  doubtful,  the  reasoning 
of  Lord  Cowper,  in  Pearson  v,  Rowland  (2  Swan.  298),  applies :  He  says,  "  Where 
the  reasons  for  suppreesing  depositions  are  doubtful,  they  ought  to  be  preserved: 
when  they  are  suppressed,  the  Court  has  no  means  to  judge  upon  them ;  but  when 
they  are  preserved,  truth  has  that  probability  in  it,  and  falsehood  is  generally 
attended  with  some  mark  or  inconsistency,  that  there  is  no  dauger  of  the  Court 
being  misled  by  them." 

Mr.  Shebboare,  eonird.  The  finding  of  the  Master  is  correct ;  for  all  the  inter- 
rogatories suggest  not  t^e  subject,  but  the  terms  of  the  answer  to  be  given.  The 
sixth  intwrogatory  suggests  the  very  terms  oi  the  notice,  and  puts  the  precise  words 
in  his  mouth.  It  ought  to  have  been,  "  was  the  dheqne  returned  with  any  and  what 
notice  1 " 

The  7th  interrogatory  suggests  and  assumes  the  fact  of  the  promissory  note 
having  been  drawn  by  and  endorsed  by  particular  persons. 

The  8th  interrogatory  suggests  the  very  terms  of  the  inquiry  alleged  to  have  been 
made,  instead  of  asking  what  suggestion  the  witness  had  made. 

[401^  The  last  interrogatory  states  the  exact  trams  on  which  the  actim  was 
settled,  instead  of  producing  the  order  itself  or  asking  the  witness  to  state  ^e  terms 
of  it. 

The  questions  are  not  calculated  to  elicit  the  whole  truth,  but  to  obtain  an 
answer  in  a  particular  form  favourable  to  the  Plaintiff. 
Mr.  Beales,  in  reply. 

The  Mabtob  of  the  Rolls  [Lord  Langdale].   Interrogatories  most^  to  some 
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extent,  point  to  the  subject.  I  do  not  think  that  these  interrogatories  are  leading, 
and  if  they  are  objectionable,  it  will  be  open  to  the  Defendant  at  the  hearing  to 
object  that  the  depositions  cannot  be  usm.  I  think  they  ought  not  nov  to  be 
finally  exdnded. 


[402]  W&ALLET  V.  Lord  Supfoeld.  J«m.  31,  1660. 

Parties  compromised  the  subject-matter  of  the  suit,  without  providing  for  the  costs. 
Held,  that  the  cause  could  not  be  afterwards  heard,  for  the  puqwae  of  determining 
the  costs  ak>ne,  and  it  was  struck  out  of  ^e  paper. 

This  bill  was  filed  iu  1848  against  Lord  Suffield  and  Mr.  Lewis. 

It  was  now  admitted  that,  in  1849,  the  Plaintiff  and  the  two  Defendants  had 
compromised  the  subject-matter  in  dispute  by  payment  of  a  sum  of  money.  They 
agreed  by  deed  to  dismiss  and  determiue  every  aotitm  or  suit  relating  to  the  subject- 
matter  in  dispute ;  but  nothing  had,  on  that  oooasioD,  been  determined  as  to  the 
costs  of  this  suit 

The  caase  now  came  on  for  hearing. 

Mr.  Turner  and  Mr.  Grove,  for  the  Plaintiff.  The  parties  having  withdrawn 
from  the  consideration  of  the  [403]  Court  the  only  matter  in  dispute,  the  cause 
cannot  be  heard  for  the  mere  purpose  of  deciding  the  question  of  costs,  "  for  the 
Court  entertains  the  subject  of  costs  only  as  incidental  to  the  subject  of  t^e  suit." 
Scberts  v.  Huberts  (1  Sim.  &  St.  39),  Fmsyth  v.  Manim  (5  Mad.  78),  CUbun  v.  Lord 
Cranky  (6  Mad.  365 ;  but  see  Siv*ll  v.  Abraham,  8  Beav.  698). 

Mr.  Walpole  and  Mr.  Wright,  for  Lewis,  ctrnMi,  urgued  that  he,  being  a  mere 
trustee,  was  entitled  to  have  the  merits  gone  into,  to  enable  him  to  obtain  nis  costs 
of  suit.    They  admitted  that  he  had  been  party  to  the  arrangement. 

Ths  Masibr  or  ths  Kolls  [Lord  Langdalel.  Then  the  cause  must  be 
struck  out  of  the  paper.  I  am  governed  by  the  antnority  cited,  irhioh  is  expressly 
in  point. 


[403]   Gbxknwood  v.  Fenny.   Jon.  21,  1860. 

A.  B.,  an  heir,  elected  to  take  against  the  will,  and  required  the  executors  to  complete 
a  contract  entered  into  by  the  testator  for  the  purchase  of  a  freehold  estate,  and  it 
was  conveyed  to  him.  He  nevertheless  received  great  benefits  under  the  will 
Held,  that  the  parties  disappointed  by  the  election,  had  no  lien  on  the  estate  for 
the  amount  received ;  but  that  thev  were  entitled  to  prove  against  the  estate  of 
A.  B.  for  the  whole  amount  received  by  him  under  the  will. 

The  testator,  by  his  will,  duly  executed  and  attested  according  to  the  then  existing 
law,  and  dated  in  1832,  devised  all  the  hereditaments,  &c.,  "whereof  or  whereto  he 
was,  or  any  person  or  persons  in  trust  for  him,  was  or  were  seised  or  entitled,  or  of 
or  [404]  to  which  he  should  be  seised  or  entitled  at  the  time  of  his  decease,"  to  B.  P. 
Greenwood  (his  heir)  for  life,  with  remainder  to  bis  first  and  other  sons  in  tail ;  and 
he  bequeathed  his  personal  estate  to  his  executors,  to  be  laid  out  in  the  purchase  of 
freehold  to  be  settled  to  the  same  uses. 

In  1840  the  testator  entered  into  a  contract  for  the  purchase  of  a  freehold  estate 
at  Castle  Cary,  for  ;C1000.  He  paid  X4 10  on  account,  out  at  his  death  in  August 
1840  the  purchase  remained  uncompleted,  and  no  conveyance  had  been  made.  The 
estate,  therefore,  did  not  pass  under  his  will. 

After  his  death,  his  heir  elected  to  take  the  purchased  estate  independent  of  the 
will,  and  he  oalled  on  the  executors  to  oomplete  the  purchase  by  payment  of  £690  out 
of  the  residuary  personal  estate,  and  the  same  was  conveyed  to  him  as  heir  at  law  of 
tile  testator.  It  appeared  that  such  heir  had,  under  tAke  will,  received  X6700  out  of 
the  personal  estate. 
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R  P.  Glreenwood,  the  heir,  died  intestate,  leaving  Kobert  Greenwood  Penny,  an 
in£ant»  who,  nnder  the  will,  was  tenant  in  tail  (j£  the  real  estates,  and  ahsolately 
entitled  to  tj^e  residuary  personal  estate. 

Hiis  was  a  creditor^  suit  to  administer  R  P.  Greenwood's  estate  which  was  said 
to  be  insolvent. 

The  only  question  was,  what  compensation  ou^t  to  be  made  to  the  tenant  in  tail 
in  consequence  of  the  intestate  temmt  for  life  havmg  taken  against  the  wilL 

Mr.  Rogers,  for  the  Plaintiffs,  the  creditors  m  the  intestate,  argued  tiiat  the 
tenant  in  tail  most  come  in  [406]  and  prove  against  his  father's  estate  for  £410  as  a 

simple  contract  creditor. 

Mr.  Turner  and  Mr.  Babington,  cotUnlf  for  the  tenant  in  tail,  R.  Greenwood 
Penny.  The  tenant  for  life  was  bound  to  elect;  Thdlusson  v.  JVoodford  (13  Vesey, 
209),  Churchman  v.  Ireland  (1  Buss.  &  Myt.  250) ;  and  he  appears  to  have  elected  to 
take  the  estate  against  the  will.  We  do  not  ar^ue  that  this  occasioned  a  forfeiture  of 
idl  his  interests  thereunder,  bo  as  to  make  his  estate  liable  for  £6700,  but  that  it 
rendered  him  liable  to  m&ke  oompensataon  to  the  disappointed  devisee.  (See  Mr. 
Swanston's  note  to  IHUm  v.  Ponbr,  1  Swan.  361,  and  Mr.  Jacob's  note,  1  Roper 
(Husband  and  Wife),  666;  and  1  Leading  Gases  in  Et^oity,  234.)  The  £590; 
which  was  trust  money  bequeathed  upon  certain  trusts  for  investaientt  is  tasced  into 
this  estate,  and  therefore  the  parties  entitled  thereto  have  a  lien  on  such  estate  for 
the  amount.  "  It  is  now  settlM  that  money  may  in  this  manner  be  followed  into  the 
hmd  in  which  it  is  invested;"  L^ich  v.  Lmeh  (10  Ves.  516). 

At  any  rate,  we  are  entitled  to  prove  for  the  whole  £1000,  the  value  of  Uie  estate. 

StreatfiM  v.  SireatjUtd  (Ca.  femp.  Talbot,  176)  was  also  cited. 

Mr.  Nichols,  for  the  administratrix. 

Mr.  Rogers,  in  reply.  If  the  tenant  for  life  were  living,  the  Court  no  doubt  would 
sequester  his  interest,  in  order  to  make  a  compensation ;  but  here  that  cannot  now 
be  done,  for  he  is  dead,  and  his  interest  has  ceased,  the  oonsequenoe  is,  that  satisfao- 
taon  can  onlv  be  had  as  [406]  a  debt  due  from  his  estate.  The  money  was  not  laid 
out  in  breach  of  trust  and  unauthorised,  but  in  satisfaction  of  a  legal  debt  due  from 
the  testator.   The  proof  I  admit  must  be  for  the  whole  £1000. 

Thb  Master  of  the  Rolls  ^jord  Langdale].  According  to  the  law  as  it  then 
stood,  this  estate  did  not  pass  by  the  will,  and  it  is  admitted  that  the  circumstances 
were  such,  that  the  devisee,  who  was  the  heir,  was  bound  to  elect  either  to  take  under 
or  against  the  will.  It  is  settled,  that  if  the  heir  at  law  takes  against  the  will,  he 
must  account  for  all  he  has  received  under  it.  It  is  further  settled,  that  if  real 
estates  contracted  to  be  purchased  do  not  pass  by  the  will  and  the  heir  takes  them, 
he  is  entitled  to  have  them  paid  for  out  of  the  personal  estate.  Any  part  of  the 
purchase-money  which  may  remain  unpaid,  forms  a  debt  due  from  the  testator  and 
for  which  the  vendor  has  a  lien  on  the  estate,  but  the  heir  at  law,  soooeeding  by 
descent,  has  a  right  to  call  on  the  executors  to  pay  the  amount  out  of  the  personal 
asseta. 

That  being  the  law,  what  happened  in  this  ease  ?  The  heir  received  a  considerable 

ftrtion  of  the  personal  estate  under  the  will,  but  he  elected  to  take  against  the  will, 
should  have  thought  that  he  was  bound  to  account  for  all  he  had  tf^en  under  the 
will 

The  argument  as  to  tracing  the  purchase-money  into  the  land  cannot  be  sustained. 
The  debt  having  been  paid,  and  properly  paid  out  of  the  personal  estate,  I  do  not  see 
how  it  can  be  said  to  have  been  misapplied,  or  how  the  heir  ^t  the  benefit  of  it  by 
any  misapplication  of  the  assets.  That  is  the  view  I  take  of  it.  I  cannot  arrive  at 
this : — that  what  was  applied  in  pay-[407^-ment  of  the  testator's  debt  was  so  applied 
in  breach  of  trust.  If  any  authority  for  it  had  been  cited,  I  should  have  been  glad 
to  ^ve  the  benefit  of  it  to  the  devisee,  and  I  would  consider  of  it  for  my  own  satis- 
faction. My  impression  is,  that  there  is  no  lien  on  the  estate,  but  that  the  heir  is 
bound  to  account  for  aX\  he  received  under  the  will. 

After  some  further  discussion,  the  order  made  was  to  the  following  efifect : — 
Declare  that  the  freehold  estate  in  question  forms  part  of  the  intestate's  real  estate, 
without  being  subject  to  any  lien,  &c.,  in  respect  of  the  purchase-money,  paid  far  it. 
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nd  the  intestate  having  elected  to  take  against  the  will,  declare  his  estate  is 
tcountable  to  the  testator's  estate  for  all  sums  received  bv  him  (the  intestate),  in 

ri  of  the  rents  and  pn^te  and  interest  and  annual  yroaaeo  of  the  testator's  real 
rsonal  estate  under  his  will 
Refer  it  to  the  Master  to  take  an  account  of  all  sums  of  money  received  by  the 
iteatate,  in  respect  of  rents,  profits,  and  interest,  with  liberty  to  the  infant  Defenduit 
>  go  in  before  the  Master,  to  prove  for  the  amount  which  may  be  found  due  from 
le  estate  of  the  intestate  to  the  estate  of  the  testator^  as  a  debt  due  from  the  estate 
f  the  said  intestate.    (Beg.  Lib.  1849,  A.  fol.  451). 


Fpon  the  trial  of  an  issue  between  an  infant  and  an  adult,  terms  of  compromise  were 
signed  by  their  counsel,  and  the  cause  was  withdrawn.  The  agreement,  though 
such  as  the  Court  would  have  sanctioned,  was  not  binding  on  the  infant.  The 
adult  afterwards  refused  to  be  bound  by  the  arrangement.  A  new  trial  was 
directed,  and  the  adult  party  was  ordered  to  pay  so  much  of  the  costs  of  the  issue 
as  bad  been  rendered  fruitless,  and  could  not  be  rendered  available  on  the  subsequent 
trial. 

>D  the  trial  of  an  issue,  the  common  law  counsel  entered  into  an  arrangement  as  to 
all  the  matters  in  dispute  in  the  cause.  Held,  that  the  matters  were  not  so  distinct 
as  to  be  beyond  his  audiority. 

The  question  in  this  cause  depended  upon  the  lagitimaoy  of  the  Plaintiff  (an 
ifant),  and  an  issue  having  been  directed,  tiie  jury,  on  the  10th  of  February  1846, 
mnd  in  favour  of  the  Plaintiff.  (8  Bear.  289,  and  9  Beavan,  153,  549,  553.) 

A  second  trial  was  afterwards  directed,  upon  which  the  jury,  on  the  22d  of  June 
848,  found  for  the  Defendant. 

A  third  issue  was  then  directed,  which  came  on  for  trial  on  the  19th  of  June  1849, 
n  which  occasion  the  counsel  for  the  Plaintiff  and  Defendant  signed  the  following 
ereement: — "The  entire  estate  to  be  equally  divided  between  the  Plaintiff  and 
oe  Defendant.  Each  party  to  bear  all  his  own  costs.  The  Defendant  to  retain  all 
ents  received  by  or  for  him  prior  to  the  appointment  of  t^e  receiver.  The  fund  in 
he  Court  of  Chancery  aud  in  the  hands  of  the  receiver  to  be  equally  divided  between 
he  Plaintiff  and  the  Defendant.  Bule  of  this  Court,  if  necessary,  to  be  drawn  up  for 
nforcing  these  terms.   Order  of  the  Court  of  Chancery,  if  neoesaary." 

Upcm  this,  each  party  withdrew  a  juror,  and  the  trial  was  not  proceeded  with. 
[!he  Defendant  was  at  first  willing  to  carry  the  comi«omise  ,into  effect^  but  he 
fterwards  refused  so  to  da 

A  petition  was  now  presented  by  the  Plaintiff,  praying  that  if  the  Defendant 
lected  to  confirm  and  carry  [409]  out  the  compromise,  a  proper  instrument  might  be 
xecuted ;  but  if  he  did  not,  then  that  the  issue  might  be  tried,  aud  that  the  Defendant 
oight  be  ordered  to  pay  to  the  Plaintiff  his  costs  of  preparation  {or  the  trial,  on  the 
I9th  of  June  1849,  and  consequent  thereon,  and  of  this  application. 

The  Plaintiff  being  still  an  infant,  it  was  admitted  that  the  agreement  was  not 
n'nding  on  him. 

Mr.  Turner  and  Mr.  Kyle,  in  support  of  the  petition,  admitted  that  the 
Iknirt  would  not  direct  a  specific  performance  which  was  not  asked  by  the 
wtition,  and  aigued  as  follows : — A  party  is  bound  by  the  oonaent  of  his  counsel 
pven  in  Court,  In  re  Hobhr  (8  Beavan,  101),  and  a  memorandum  signed  by 
nich  counsel  is  binding  on  the  client ;  Forier  v.  Cooper  (1  Cr.  M.  B.  387) ;  tiiough 
16  had  no  instructions  to  consent ;  Fvmival  v.  Bogle  (4  Buss.  142).  The  denial  of  toe 
:Ueat  of  any  authority  is  insufficient  to  prevent  the  consent  taking  effect ;  FUmer  v. 
Delber  (3  Taunt.  486),  for  it  is  for  counsel  to  consider  whether  he  is  authorised  to 
ionsent.  If  he  does,  the  Court  will  act  on  such  consent,  and  the  client  will  be  bound 
t»y  it;  Mole  v.  Smith  (1  Jac.  &  W.  673).    Here  the  party  was  present  and  made  no 


[408]   Hargrave  v.  Hargravk.   Jan.  21,  31,  Feb.  7,  1860. 
[S.  C.  19  L.  J.  Ch.  261 ;  14  Jur.  212.] 
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objectioD :  be  ii|  therefore,  on  that  gronnd,  bound  by  the  agreement ;  CeXUdm  y.  Bom 
(3  Bing.  119).  The  owia  of  disproving  the  authority  lies  an  the  client;  Ehoortky  v. 
Bird  (Tamlyn,  38) :  the  Defendant  is,  therefore,  responsible  for  the  act  of  his  counsel 
and  the  costs  which  have  been  occasioned  by  his  consent. 

2.  The  agreement  is  so  manifestly  for  the  benefit  of  the  infant,  that  die  Court 
would  at  once  sanction  it,  if  [410]  the  Defendant  should  elect  to  be  bound  thereby, 
but  if  he  should  refuse,  then  the  new  trial  must  proceed,  and  the  Defendant  oiuht  to 
bear  tiie  costs  of  the  failure  of  the  last  proceeding,  which  has  been  occasioned  by  his 
own  improper  conduct. 

Mr.  Lloyd  and  Mr.  Glasee,  conlritf  for  the  Defendant  The  compromise  was  not 
binding  on  tiie  Plaintiff,  an  infant^  and  on  the  oUier  hand  the  Defendant  is  not  bound 
by  it  for  want  of  reciprocity ;  Flight  v.  BeUaiul{i  Buss.  298).  Again,  the  Defendant's 
counsel  had  no  authority,  either  express  or  implied,  to  enter  into  it.  Hia  aa^ority 
extended  no  further  than  the  matters  in  controversy  in  the  issue,  namely,  the  le^timacy 
of  the  Plaintiff:  here,  the  subject  of  the  agreement  is  the  estate  and  the  rente,  as  to 
which  counsel  at  law  were  not  instructed.  It  would  be  most  dangerous  to  hold  that 
counsel  are  general  aeents  to  such  an  extent,  as  to  have  an  unbmited  authority  to 
bind  their  oueot  in  all  their  affairs.  In  the  cases  cited,  the  matter  was  within  the 
soope  of  the  implied  authority  of  counsel :  here  it  is  beyond  sach  authority ;  and 
Ehoorihy  v.  Bird  (13  Price,  222)  shews  that  the  Plaintiff  is  bound  to  shew,  that  the 
Defendant  assented  to  the  terms. 

2.  But  even  supposing  eouDsel  had  authority,  still  the  agreement  w«8  not  binding 
until  embodied  in  smne  wder  of  Cottrt 

3.  Ab  to  the  oosta,  it  was  the  fault  of  the  Plaintiffs  advisers  to  P[0(!eed  on  an 
airangement  known  not  to  be  binding;  Colad  v.  Sir  WiJUam  Ckiid  (1  C3i.  Ga.  ^  87). 
The  cases  of  [411]i)awn;w^  v.  Stafford  {9  Beavan,  603),  and  Igguldm  v.  Tersm  (2  Bowl. 
P.  C.  277,  and  4  Tyr.  309)  were  also  cited. 

Mr.  Turner,  in  reply. 

The  Master  of  thb  Rolls  [Lord  Lan^ale].  With  a  slight  exception,  the 
a^eement  signed  by  counsel  gave  to  the  Plaintiff  the  whole  relief  which  he  sought  by  his 
bill.  The  trial  was  auxiliary  to  the  proceedings  in  this  suit,  and  it  is  impossible  for  me 
to  believe  that  the  counsel  were  not  aware  of  what  was  the  real  matter  in  controversy 
between  the  parties,  or  that  they  were  not  furnished  with  full  instructions.  The 
principal  difficulty  I  own  is  this :  tbe  Pluntiff  is  an  infant,  and,  according  to  the 
deosions  here,  this  Court  will  not  decree  the  specific  performance  of  an  agreement 
entered  into  between  an  infant  and  an  adult^  the^  being  no  mutuality  or  reciprocity ; 
fuid  if,  therefore,  this  agreement  had  been  enterod  into  with  perfect  authority,  it  is 
not  unreasonable  to  doubt,  whether  it  could  be  enforced  by  this  Court.  That  relief, 
however,  is  not  sought  by  the  petition,  unless  the  Defendant  consents  to  it.  It 
depends  on  the  consent  of  the  Defendant,  and  would  not  then  be  sanctioned  by  the 
Court,  unless  the  agreement  were  considered  beneficial  to  the  infant.  It  appears 
so  clear,  that  this  agreement  would  be  beneficial  to  the  infant  (not  because  it  gave 
him  a  right  to  the  whole  relief  claimed,  but  because  it  gave  him  the  substantial  part 
at  once,  and  relieved  him  from  all  further  expense,  delay,  and  uncertainty),  that  mat 
is  no  ground  for  tiiinking,  that  the  Court  would  have  interposed  any  difficulty  on 
behalf  of  the  infant. 

[412]  From  the  affidavits,  I  cannot  doubt^  that,  beyond  t^e  general  authority 
which  the  Defendant's  counsel  had,  there  was,  either  previously  or  sul^quently,  an 
adoption  of  or  consent  to  the  terms  by  the  Defendant  It  is  expressly  stated,  and 
not  denied  by  the  Defendant,  that  he  did,  at  one  time,  consent  to  the  terms,  and  that 
he  afterwards  refused  to  be  bound  by  them.  The  trial  of  the  issue  was  put  off, 
each  party  consenting  to  withdraw  a  juror,  and  by  that  act,  founded  on  this  agree- 
ment, the  further  proceeding  on  that  trial  was  rendered  impracticable  on  that  day. 
The  Defendant  then  says,  "  I  dissent,  and  will  not  carry  the  agreement  into  effi^t 
because  it  is  an  agreement  on  behalf  of  an  infant^  which  cannot  be  carried  into  effect" 
The  consequence  of  which  is,  that  by  the  act  of  the  Defendant,  the  whole  expense 
of  the  preparations  for  that  txid  was  incurred  in  vain,  except  so  f^r  as  it  may  be  made 
available  on  a  future  trial.  If  any  part  can  be  used  on  a  subeequent  trial,  it  is  a 
material  consideration  in  respect  of  costs. 
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The  result  is  this : — In  consequence  of  the  Defendant  having  departed  from  the 
arrangement  made  at  the  trial,  a  considerable  part  of  the  expenses  which  had  been 
incurnd  were  rendered  fruitless,  and  it  became  necessary  to  apply  to  the  Court,  lliis 
petition  asks,  if  the  Defendant  refoses  to  abide  by  the  agreement,  for  leave  to  go  on 
witii  the  trial;  and  that  the  Defendant  may  pay  the  costs  incurred,  and  the  costs  of 
this  petition.  As  to  the  first,  there  can  be  no  doubt  of  tike  right  of  the  Plaintiff  to 
go  to  another  trial. 

As  to  the  second  part,  it  has  been  objected,  on  behalf  of  the  Defendant,  that  the 
authority  of  counsel  does  not  extend  beyond  the  very  subject-matter  of  litigation  in 
the  proceeding,  and  that  in  this  matter,  it  extended  only  to  the  question  of  legitimacy, 
as  to  which  alone  [413]  the  issue  was  directed,  and  that,  therefore,  he  is  not  respon- 
sible for  the  act  of  his  couusel.  In  this  case,  the  proceedings  in  the  cause  and  the  issue 
are  so  closely  connected,  that  I  do  not  think  that  this  can  be  considered  as  an  agreement 
relating  to  a  distinct  matter,  and  I  am  of  opinion  that  the  objection  cannot  prevail. 

Another  objection  taken  on  behalf  of  the  Defendant  was,  that  no  order  was  drawn 
np^  though  one  of  the  terms  of  the  agreement  was,  that  it  should,  if  necessary  be  made 
a  nde  oiCourtw  After  reading  the  cases  cited,  I  think  it  has  been  determined,  that  it 
is  unnecessary  that  such  an  agreement  should  ripen  into  an  order  of  Court,  before  it 
can  be  made  available.  Is  the  withdrawal  of  a  juror  nothing?  And  is  there  not  this 
fact,  that  the  case  being  called  on,  was  not  proceeded  with  in  pursuance  of  the  agree- 
ment 1    I  cannot  think  that  this  objection  can  prevail. 

The  only  question  is,  what  costs  ought  to  be  paid  by  the  Defendant  to  the  Plaintiff? 
I  think  a  distinction  ought  to  be  made,  and  that  so  much  of  the  costs  of  preparing  for 
the  trial,  as,  by  the  failure  of  the  arrangement,  have  turned  out  to  be  wholly  unavailable 
for  a  new  trial,  ought  to  be  charged  on  the  Defendant,  b^  whose  act  ihey  have  been 
raidered  useless.  With  regard  to  the  costs  of  this  petition,  I  think  I  shall  not  do 
wn^  in  making  them  costs  in  the  cause. 

ifie  order  I  ttierefore  make  is,  that  the  third  trial  of  the  issue  shall  be  proceeded 
witk,  odA  that  the  Defendant  shall  pay  to  the  Plaintiff  so  much  of  the  costs  of  prepuing 
for  tiie  last  trial,  as  cannot  be  made  available  for  Uie  trial  of  the  issue  to  be  bad  under 
this  (mler,  and  that  the  costs  of  this  petition  shidl  be  costs  in  the  oaose. 


[414]  Hall  v.  Hall.  Jan.  26,  1860. 
[For  subsequent  proceedings,  see  3  Maa  &  G.  79 ;  42  E.  R.  191 ;  20  Beav.  139.] 

A  partner  having  excluded  his  co-partner,  an  injunction  was  granted  to  restrain  him 
from  obstructing  or  interfering  with  his  oo-partner  in  the  exercise  and  enjoyment  of 
bis  rights  under  the  partnership  articles. 

Upon  a  disagreement  one  partner,  by  letter,  proposed  to  the  other,  either  to  retire  or 
to  refer  to  arlntration.  The  other  partner  in  answer  said,  he  ooncurred  in  tiie 
retirement,  but  subject  to  a  condition  as  to  the  taking  ^e  accounts.  Held,  that  the 
partnership  was  not  dissolved. 

On  the  20th  of  March  1848  James  and  John  Hall  entered  into  partnership 
as  brewers,  on  terms  expressed  in  an  indenture  of  that  date.  The  Defendant  John 
brought  in  the  whole  capital ;  the  Plaintiff  James  was  to  devote  his  whole  time  to  the 
bnriuess,  as  active  partner,  and  the  Defendant  John  was  enabled  to  decline  such  part 
of  the  active  management  as  he  should  think  fit.  The  profits  were  to  be  divided  in 
equal  moieties,  and  the  deed  contained  an  arbitration  clause. 

I&pntes  and  disagreements  occurred,  which  at  length  arrived  to  such  a  pitch,  that  (to 
adopt  the  expression  used  in  the  judgment  of  the  Court,)  there  was,  in  November  1849, 
on  the  part  of  the  Defendant,  "  a  downright  and  abeolute  exclusion  "  of  the  Plaintibff 
from  the  partnership  business. 

In  this  state  of  things,  the  Plaintiff,  James  Hall,  filed  his  bill  against  John  Hall, 
praying  that  the  articles  of  partnership  might  be  performed — ^that  the  Defendant 
mi^t  ocmcur  in  opening  a  joint  banking  account,  in  acc<»dance  with  its  stipulations, 
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for  an  acoonnt  and  receiver,  and  for  an  iDpunction  to  restrain  the  Defendant  "from 
doing  any  act  which  might  obstonict  or  interfere  with  the  Plaintiff  in  the  active 
management  and  conduct  of  the  trade  and  business  of  tJie  co-partnership,  and  from 
restricting  the  Plaintiff  in  the  exercise  and  enjoyment  of  his  rights  as  such  co-partner." 

By  his  answer,  the  Defendant,  amongst  other  things,  insisted,  that  the  partnership 
had  t>een  dissolved  by  a  [416]  letter  written  by  the  Plaintiff  on  the  24th  of  May  1849, 
and  the  answer  of  the  Defendant  thereto  on  the  28th  of  the  same  month.  The  Plaintiff'a 
letter  contained  the  following  passage  ; — "As  I  see  but  little  prospect  of  any  ond^ 
standing  while  we  remain  together  in  the  business,  it  will  be  more  for  the  happness 
and  comfort  of  both  that  a  separation  should  take  place.  I  am  wiliing  to  retire  from 
it,  and  will  endeavour  to  meet  your  views,  or,  should  you  rather  have  it  eettied  by 
arbitration,  if  you  will  appoint  one  party,  I  will  another ;  so  that  the  matter  may  be 
arranged  without  any  other  feeling  than  friendship  on  both  sides.  As  it  is  not  my 
wish  to  lose  much  time  before  I  make  application  for  other  einployment,  your  fikToar 
of  an  answer  which  way  you  would  like  it  done,  so  as  to  bring  it  to  a  conclusion,"  &c 

The  material  parts  of  the  Defendant's  letter  in  answer  were  as  follows : — "  I  concur 
in  your  opinion,  and  believe,  that  your  retirement  would  be  most  conducive  to  that 
^ood  feeling,  which  I  would  wish  for  the  future  to  exist  between  us.  /  still  miat  make 
ti  a  condition  upon  which  these  arrangements  are  to  be  made,  that  the  cash  acoounts 
between  us  should  be  first  adjusted.  I  appoint  Mr.  Messum  to  attend  to  this  boaineaa." 
The  Plaintiff  after  this  continued  to  take  part  in  the  management  of  the  trade,  ontil 
his  exclusion  in  November  1849. 

A  motion  was  now  made  for  an  injunction,  "  to  restrain  the  Defendant  from  doing 
anything  which  might  obetanct  or  interfere  with  the  Plaintiff  in  the  active  muiagement 
of  the  trade  uid  business  of  the  said  co-partnenhii^  and  from  restricting  the  ^aintaff 
in  the  exercise  and  enjoyment  of  his  rights  as  such  partner,"  &&,  &c 

[416]  Mr.  Tamer  and  Mr.  Welfora,  in  support  of  the  motion^  ai^ed  that  the 
Court  would  decree  the  specific  performance  of  articles  of  partnership ;  England  v. 
Cmling  (8  Beavan,  129);  and  in  a  case  of  exclusion,  would,  before  the  hearing; 
interfere  by  injunction  to  prevent  a  continued  violation  by  one  partner  <tf  the 
partnership  contract ;  Const  v.  Harris  (Turn.  &  Buss.  496). 

The  Plaintiff  does  not  seek  a  dinolution,  but  the  Defendant,  by  his  oonduot,  is 
unjustly  seeking  to  force  one. 

Mr.  Lloyd  and  Mr.  Bagshawe,  amtr^,  argued — 1.  That  it  appeared  that  the 
Defendant  had  been  induced  to  enter  into  the  partnership  by  fraudiUent  misrepre- 
sentations of  the  Plaintiff  as  to  the  capital  to  he  brought  into  the  concern  by  him, 
and  that  as  the  Court  exwoised  a  discretion  in  cases  of  specific  puformance,  it  woald 
not  interfere  in  the  present  instance.  2.  That  the  Plaintiff  had  himself  violated  the 
terms  of  the  agreement ;  and,  thirdly,  they  justified  the  exclusion,  on  the  ground  of 
there  having  been  a  practical  dissolution  of  the  partnership  by  the  letters  r^erred  to. 

Mr.  Turner,  in  reply,  said,  that  there  was  no  croas-bul  to  impeach  the  articles^ 
and  as  to  the  dissolution,  he  was  stopped  by  the  Court. 

The  Master  of  the  Kolls  [Lord  Lan^dale].  Li  this  case,  as  in  all  others  of 
the  same  kind,  the  duty  I  have  to  perform  is  to  me  an  extremely  painful  one,  and 
for  this  reason :  I  know  that  I  cannot  exercise  the  jurisdiction  of  the  Court,  without 
necessarily  producing  very  great  pecuniary  loss  to  both  parties,  and  [417]  peculiarly 
so  to  the  partner  who  has  brought  in  the  whole  capital.  But  I  do  not  know  how  to 
avoid  exercising  the  jurisdiction  of  the  Court,  without  at  once  declaring  that  any 
wealthy  partner  ma^  treat  his  oo-parbier  and  all  his  rights  just  as  he  pleases,  acoraa- 
ing  to  his  own  arbitrary  pleasure.  If  the  Court  of  Chancery  cannot  intwfwa  in 
partnership  affairs  without  great  loss  to  both  parties,  is  it  fitting  that  one  of  them 
should  in  tne  meantime  be  permitted  to  act  in  suoh  a  manner,  as  to  make  it  impossible 
for  the  other  to  enjoy  his  undoubted  rights,  and  insist  on  having  his  own  way  in 
everything,  even  to  the  exclusion  of  his  oo-partner.  This  sort  of  proceeding  cannot 
really  be  allowed. 

r  again  repeat,  that  which  I  have  on  similar  occasions  observed  with  a  view  of 
rendering  a  service  to  both  parties :  I  recommend  them  to  settle  their  differences 
as  fast  as  they  can,  by  coming  to  some  reasonable  agreement  with  one  another.  I  do 
not  know,  in  the  situation  of  these  parties,  what  it  may  be  expedient  to  do  hereafter. 
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but  I  shall  be  most  anxioas  to  cottend  any  authority  I  have  to  extricate  them  from 
the  very  serious  diffioulties  in  which  they  seem  now  to  be  involved. 

This  partnership  commenced  on  the  30th  of  March  1848.  The  Defendant  is  a 
person  of  experience  in  the  business  of  a  brewer,  and  the  Plaintiff  is  a  young  man 
and  a  connection  of  the  Defendant.  It  appears  that  they  proposed*  to  form  this 
partnership,  the  Plaintiff  having  no  capital  to  bring  into  the  concern.  They  came  to 
an  agreement,  the  terms  of  which  are  stated  in  the  artisles,  and  the  partnership 
commenced  upon  that  footing.  Now  the  Defendant  being  a  person  of  mature  age 
and  experience,  and  having  nirnished  tiie  whole  oaptal,  nught  probaUy  have  felt  a 
disposition,  notwithstanding  the  agreement,  to  assume  a  very  considerable  [41^ 
authority.  However  that  may  be,  it  appears  that  disputes  and  differences  had 
arisen  to  such  a  height  in  the  month  of  May  1849,  that  the  Plaintiff  was  willing 
and  even  proposed  to  the  Defendanti  for  the  ha^pinea  and  otunfort  of  both,  efther 
to  retire,  or  to  have  tiie  dispates  settled  by  artntration :  he  requested  to  know  the 
views  ti^en  by  the  Defendimt,  and  to  be  informed  which  way  he  would  like  the 
matter  to  be  settled.  If  that  was  an  absolute  offer,  the  Defendant  had  nothing  to 
do  but  to  accept  it.  But  the  Plaintiff  wishing  to  ^ow  the  view  of  the  Defendant 
in  that  respect^  opened  a  negotiation,  stating  his  own  willingness  either  to  retire  or 
to  go  to  a  reference,  and  he  desired  to  know  the  view  taken  of  it  by  the  Defendant. 
The  Defendant,  after  some  improper  delay,  says,  in  effect,  "  I  concur  in  your  opinion, 
and  believe  that  your  retirement  would  be  most  eondudve  to  a  good  feeling  between 
us ;  but  I  still  must  make  it  a  condHim  upon  which  these  arrangements  are  to  be 
made,  that  the  cash  accounts  between  us  should  be  first  adjusted."  Now,  am  I, 
because  this  gentleman  is  a  brewer  and  not  a  lawyer,  to  consider,  that,  notwithstaod- 
iug  he  imposes  aproliminary  "oondiUon,"  this  letter  is  to  be  oonslvued  as  an 
unconditional  acceptance  by  the  Defendant  of  the  Plaintiff's  absolute  c^erf  Counsel 
Are  compelled  to  argue  things  very  much  against  their  own  judgment,  and  I  am 
persuaded  it  must  have  been  so  upon  this  occasion,  for  in  my  opinion,  this  letter  did 
not  amount  to  a  dissolution  of  the  partnership,  or  anything  like  it.(l) 

The  matter  afterwards  seems  to  have  gone  on  for  a  considerable  time ;  neither 
party  doing  exactly  what  was  right  It  is  very  immaterial  to  go  into  a  minute  [419] 
examination  of  these  things,  because  ultimately  they  come  to  a  downright  and  ootoJufe 
exdudon  of  the  Pkuntiff,  and  the  Defendant  says,  you  shall  not  interfere  in  the 
business  at  all.  It  is  clear  to  me,  that  it  is  not  proper  that  such  a  state  of  things 
should  exist  between  partners,  and  I  am  of  opinion  that  the  Plaintiff  has  a  {dam 
rig^t  to  the  protection  of  this  Court  Having  such  a  rights  tiie  Coiut  ought  not  to 
interfere  more  than  is  absolutely  necessary  tor  the  protection  of  ^ese  parties.  I 
think  I  may  interfere  to  (he  extent  of  preventing  uie  Defendant  (as  in  the  ease 
before  Lord  Eldon)  from  obstructing  or  interfering  with  the  Phdntiff  in  the  exercise 
of  his  right  under  that  agreement.  Though  it  is  clear  that  the  Defendant  ought  not 
to  do  that  which  he  has  done,  I  will  not  ^o  to  a  greater  extent  than  prevent  him  from 
applying  any  portion  of  the  partnership  funds  for  any  than  the  purposes  of  the 
partnership,  and  from  olntruoting  the  Plaintiff  in  the  legal  exercise  of  his  rigfate 
under  the  deed  of  partnership.  I  do  not  wish  to  go  further  than  it  is  absolutely 
necessary,  but  I  think  this  absolutely  necessaiy  for  the  protection  of  the  Plaintiff. 

After  some  further  discussion,  the  inunction  was  gruited  in  the  following  form : 
— ^Restrain  (he  Defendant  from  applying  any  of  the  monies  and  effects  of  the 
oo-partnershi]^  otherwise  than  in  (be  ordinary  business,  and  from  obs^oting  or 
interfering;  with  the  Plaintiff  in  the  exercise  and  enjoyment  d  his  rights  under  the 
partnership  articles. 

NOTS. — ^The  Defendant  having  continued  to  exclude  the  Plaintiff,  dsc.,  the 
Plaintiff,  on  the  8th  May  1850,  moved  for  the  appointment  of  a  receiver  and 
manager.  The  Defendant  resisted  the  motion  in  person,  and  it  not  being  then 
brou^t  to  the  attention  of  [420]  the  Court,  that  the  bill  did  not  seek  a  dissolution  <A  the 

(1)  Katn^  V.  Lee,S  Mer.  441 ;  SoUand  v.  Eyre,  2  Sim.  &  St  194 ;  Pt^um  v.  Sm, 
Lofftk  786;  Side  v.  /Prmcft,  3  Beav.  SS4;  Zwot    /omes,  4  Hare,  410. 

IL  m.— 36 
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partnership,  the  Master  of  the  Bolls  made  the  order  as  mored  for.  The  OTder  wu 
reversed  by  the  Lord  Chancellor  on  tiie  9th  December  1S50,  on  the  ^nnd  that  the 
Irill  did  not  seek  a  disacdution  of  the  partaerahip.  As  to  this  see  Obwer  t.  SamSlmt 
2  Anstmther,  463,  JFaien  t.  Toflor,  15  Tes.  10,  ffarrutm  t.  Armitm,  4  Mad.  14S, 
Goodman  y.  WMeomb,  1  Jac  &  W.  689,  MarOiaU  t.  CotnuMy  2  Jao.  &  W.  266,  JiieMi 
T.  Daviea,  2  Ruse.  &  M.  347,  Smm  t.  Je^  4  Bear.  603,  WaOuorA  v.  Halt,  4  HyL  ft 
Cr.  p.  636,  FairQwrM  t.  WeOoi^  3  Hare^  S87,  Bidnariim  t.  Sadimgt,  7  Boat.  335, 
JSaUey  v.  Ford,  13  Simons,  496. 


[420]  Alubit  v.  Allfbkt.  Fab.  22,  1850. 

XJjpcn  an  inqniry  before  the  Haater,  a  party  pat  in  an  inanffiei«it  exanunatioa. 
Xj^hhi  an  wparie  motion,  he  was  <ntlered  to  pay  uie  ooeta  tiiereby  oooaaioned. 

Mr.  Basoh,  in  this  case  (see  12  Beav.  292)  moved  ex  parte  for  an  order  for  the 
taxation  and  payment  of  the  costs  occasioned  by  the  Defendants  patting  in  an 
insufficieDt  examination. 

Thb  Master  of  the  Bolls  [Lord  Langdale]  made  ^e  order.  (See  In  re  Bam- 
hriggs,  11  Beavan,  62<^  and  the  cases  there  dted.) 


[421]   Benbow  m  Davibb.   Feb.  22,  1860. 

A  bill  was,  in  the  presence  of  and  adversely  to  the  eesiuis  me  trust,  taken  pro  confesso 
against  a  trustee  livine  abroad.  The  G<Hirt>  under  l£e  86th  Order  of  1845, 
dispensed  with  sfflrrice  m  tiie  detnee  on  him. 

In  1831  John  Davies  mortoaged  some  property  to  the  Plaintiffs. 

John  Davies,  by  his  will  (»ted  in  1837,  devised  the  property  to  his  wife  for  life, 
with  remainder  to  Hooper  and  Thomas  Davies,  in  trust  to  sell  for  the  benefit  ^  hii 
children ;  and  he  appointed  his  wife  and  trustees  executors.  He  died,  but  his  will 
was  never  proved. 

The  Plaintiflb  filed  a  bill  of  foreclosure  against  the  wife,  children,  and  the  two 
tmstees,  Hooper  and  Thomas  Davies. 

Hoopor  was  living  out  of  ^e  jurisdiction,  and  the  bill  had  been  taken  j)ro  tmfuso 
Mainst  him,  and  a  decree  for  foreclosure  had  been  made  against  the  rest  of  the 
Defendants.    (See  11  Beav.  369.) 

Mr.  Shebbeare,  on  behalf  of  the  Plaintiff,  now  applied  to  the  Court,  under  the 
B6th  Order  of  May  1846  (Ordinea  Can.  316),  to  dispense  with  service  of  the  decree. 
He  observed  that  the  Plaintiff  was  willing  to  wait  the  three  years  for  making  the 
decree  absolute  under  the  90th  Order. 

The  Master  of  thb  Rolls  [Lord  Langdale]  said,  he  must  see  that  it  was  proper 
and  expedient  for  him  to  grant  this  dispensation ;  but  that  if  he  was  satisfied  that 
Hooper  had  no  interest,  he  should  make  the  order.  After  hearing  the  above  eircumr 
atances,  he  held  that  he  ought  to  dispense  with  the  service. 


[428]  Gbeavks  v.  Greaves.  Maink  2, 1850. 

Where  the  preliminary  order  for  taking  a  bill  pro  confesso  has  been  made,  the 
Defendant  cannot  be  heard  at  the  hearing,  unless  he  waives  all  objections. 

In  this  case,  the  usual  preliminary  order  bad  been  made  for  taking  the  bill  pro 
tonfesso.    The  cause  was  now  called  on. 

Mr.  Turner  and  Mr.  Rogers,  for  the  Plaintiff,  asked  for  the  usual  decree. 

Mr.  Crai^  for  the  Defendant,  against  whom  the  order  had  on  a  previous  day  been 
made,  objected,  Ist,  that  the  Defendant  had  not  been  served  witb  Uie  order  to  tato 
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Uie  bill  pro  confetao ;  2dly,  that  he  had  not  been  served  vith  the  order  to  set  down 
the  eauae  or  with  the  sui^cena  to  hear  judgment. 

Brmm  v.  Som  (6  Beavan,  607),  and  l£e  82d  Order  of  May  184S  <OnL  Can.  314)^ 
were  eited. 

Thb  Mastsr  of  the  Boli^B  fliord  Longdi^].  Von  most  waive  all  dl^eoti<Hi^ 
otfaerwiae  yon  cannot  be  haard. 

Mr.  Craig  waived  the  objections,  and  the  hearing  of  the  oauae  was  then,  lor  his 
convenience,  postponod  for  a  week. 


£488]  Thi  LoNDONDXsay  and  ENNisEnxsN  Railway  Company  v.  Lusbman. 

ifofnA  4, 1860. 

[See  Hardmg  t.  ^idUom,  1861,  2  J.  &  H.  681 ;  QnAam  t.  TvmUndl,  1875, 

44  L.  J.  Ch.  541.] 

A  railway  contractor,  on  t^e  completion  of  the  works,  brought  an  action  a^nst  ^e 
company  to  recover  the  balance.  By  an  order  of  Court,  all  matters  in  difference 
were  reierred  to  arbitration,  with  full  powers ;  and  the  Court  was  empowered  to 
refer  back  the  award  from  time  to  time.  The  award  was  made  in  July  1848,  and 
in  January  1860  the  company  filed  this  bill,  alle^ng  fraud  in  the  performance  of 
the  works,  practised  in  collusion  with  their  engineer,  and  discovered  since  the 
award,  and  seeking  to  set  aside  the  award,  and  have  the  aocounts  taken.  A  general 
demurrer  was  allowed,  on  the  ground  that  the  matter  was  already  before  another 
jurisdiction  competent  to  reconsider  the  matter  and  decide  all  questions. 

l^his  case  came  before  Uie  Court  upon  demurrer  to  die  whole  Inll,  which  was  filed 
in  Janua^  1850. 

llie  faill,  in  effect^  stated,  that  in  September  1845,  the  Defendant  Leishman  entered 
into  a  contract  for  the  completion  of  a  certain  portion  of  the  I^aintiflb'  nilway, 
according  to  a  specification,  for  the  sum  of  £87,575. 

The  BpecificatioD  described  the  different  works  which  were  to  be  done,  and  provided 
that  all  eairas  should  be  paid  for,  and  all  deductions  for  omissions  should  be  in 
accordance  with  the  schedule  of  prices  thereunto  annexed,  and  the  opinion  of  the 
oompany's  engineer  on  all  such  questions,  and  on  every  other  question  connected  with 
the  execution  of  the  works,  should  be  final  and  binding  on  all  parties ;  but  if  any 
qnestion  should  arise  on  the  final  settlement  of  accounts,  the  same  should  be  referred 
to  arbitration  in  the  usual  way. 

The  works  were  to  be  completed  in  a  year,  and  the  Defendant  was  to  receive 
payment  from  time  to  tim^  as  the  work  progressed,  uptm  the  certificates  of  the 
jBincipal  engineer  of  the  company. 

[^4]  The  Defendant  proceeded  in  ^e  works ;  certificates  were  from  time  to  time 
^ranted  by  Mr.  Boss,  the  principal  engineer,  and  payments  were  made  on  account. 
Ultimately  he  granted  his  final  certificate  of  the  completion  of  the  works. 

Upon  the  completion  of  the  works  the  directors,  being  unable  to  get  in  the  calls, 
were  unable  to  pay  the  Defendant.  Disputes  thereupon  arose  between  the  Plaintiffs 
and  the  Defendant,  and  ultimately  Leishman  commenced  two  actaons  against  the 
•eompMiy  to  recover  the  balance  due  to  him  on  the  contract. 

On  the  16th  of  March  1848  a  rule  of  the  Court  of  Common  Fleas  was  obtained, 
"by  consent,  whereby  the  "  actions,  and  all  matters  in  difference  between  the  parties," 
were  referred  to  arbitration,  and  tJie  arbitrator  had  power  to  appoint  persons  to 
•examine  the  works — to  compel  production  of  papers,  and  to  examine  the  parties. 
"  And  by  the  like  consent,  it  was  ordered,  that  neither  of  the  parties  should  bring  or 
prosecute  any  action  or  suit,  at  law  or  in  equity,  nor  file  any  bill  or  bills  in  equity, 
against  the  oUier  of  them,  or  against  the  arbitrator,  touching  the  matters  thereby 
referred,  or  agreed  to  be  referred."  "  And  by  the  like  consent  it  was  further  ordered, 
that  the  said  order  should  and  might  be  made  a  rule  of  Her  said  Majesty's  Court  of 
O>mmon  Pleas  at  Westminster,  if  tne  ssme  Court  should  so  please,  and  uat  the  said 
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Coart  should  be  auUioriMd  and  empowered,  from  Hme  to  time  and  as  ijitm  aa  the  said 
Court  should  think  fit^  upon  the  application  of  either  of  the  aaid  parties,  to  refer  bade 
anjf  award  or  awuds  made  in  pursoanoe  of  the  sud  order,  and  the  matters  tliereby 
referred  or  any  part  thereof,  for  the  reeonsideration  and  redetermination  of 
arbitrator." 

[426]  The  arbitrator  made  his  avard  in  July  1848,  directing  the  Plaintifb  to  pay 
the  Defendant  £34,874  in  October  next. 

The  directors  being  unable  to  pay  entered  into  an  arrangement  with  the 
Defendant  for  extending  the  time,  and  to  give  debentures  for  a  part  of  the  debt. 

This  bill  alleged  that  some  months  after  the  award,  tbey  discovered  that  a  fraud 
had  been  committed  od  them  by  the  Defendant,  and,  amongst  other  things,  that  ha 
had  stt|^lied  iron  "  chairs  "  for  the  railway  of  a  weight  less  than  required  by  tho 
specification,  nu^ng  a  difference  of  £1250,  and  "that  upon  examining  the  oonditioa 
tk  tiie  several  pile  mdges  mentioned  in  the  specification,  which  had  been  oonetructed 
by  the  Defendant)  of  which  portions  of  the  materials  were,  by  the  terms  of  the 

rrifications,  required  to  be  toily  and  accurately  fitted  and  fastened  by  Aottf,  fonoed 
wrought  iron,  it  was  diseoTcred  that  sereru  of  the  same  were  not  fitted  and 
fastened  Dv  bolts  at  all ;  and  that,  with  a  view  to  deceive  the  Plaintiflb,  the  Defendant 
introduce^  &t  either  extremity  of  the  materials  to  be  so  fastened,  where  the  bolt 
ought  to  have  protruded  so  as  to  afford  space  to  screw  on  a  nut  for  the  purpose  of 
tightening  t^e  fastening,  a  small  piece  or  end  only  of  wrought  iron,  and  not  extending 
into  the  materials  more  than  a  few  inches,  and  little  more  than  sufficient  to  hold  the 
nuts,  and  with  a  view  to  lead  the  Plaintiff's  and  others  to  suj^fose,  ^t  a  bolt  waa 
continued  right  through  the  materials." 

That  upon  endearourine  to  screw  up  the  nuts  attaehed  to  the  neoe  or  end  of  th& 
wrought  iron,  it  was  immraiately  discovered  that  the  nuts  would  not  work, 
and  that  the  same  were,  in  fact,  utterly  useless. 

The  bill  alleged,  tiiat  the  statements  delivered  by  the  Defendant,  and  oerlafied, 
were  fraudulent,  and  that  a  great  part  of  the  works  therein  stated  were  never 
executed ;  it  charged  that  Ross  was  aware  of  the  frauds,  and  that  the  imperfect  mode- 
of  executing  the  works,  and  the  inferiority  of  the  materials  supplied  by  t^o 
Defendant,  was  permitted  and  sanctioned  by  Ross,  in  pursuance  of  a  pre-concerted, 
plan,  which  had  been  arranged  between  them  previously  to  the  execution  of  the  con- 
tract. That,  under  the  circumstances  aforesaid,  and  owing  to  Ross  having  been  a 
party  to,  or  otherwise  conniving  at  the  fraud  so  practised  upon  the  PUdntim  by  the 
Defendant,  the  same  was,  aa  the  Defendant  was  well  aware,  wholly  concealed  from 
the  Plaintiffs,  and  that  the  Plaintiffs  had  no  means  of  ascertaining,  and  were,  in  fact, 
indiued  not  to  inquire  respecting  the  works  mentioned  in  t^e  statements  fundshed  to- 
Boss. 

It  chwrged  that  Hhe  arbitrator  was  also  ignorant  ci  these  fisots,  and  that  th» 
aooonnts  were  very  in^eate  and  eomfdioated. 

The  bill  was  filed  against  Leishman  alone,  and  prayed  a  declaration,  that  the 
award  had  been  obtained  by  fraud  :  that  it  might  be  delivered  up :  that  the  accounts- 
might  be  taken  between  the  parties,  and  for  an  injunction  to  restrain  the  Defendant 
from  issuing  any  attachment  under,  or  otherwise  enforcing  the  awfuxl,  or  taking  or 
prosecuting  any  prooeedin«i  under  the  rule  of  Ck>urt,  &o. 

[4271  To  this  bill  the  Defendant  filed  a  general  demurrer  for  want  of  equity. 

Mr.  Roundell  Palmer,  Mr.  C.  J.  Selwyn,  and  Mr.  Mellish,  in  support  of  tfa* 
demurrer.  This  Court  cannot  interpose,  for  the  reference  being  made  under  an  order 
oS  a  Court  of  law,  the  jurisdiction  of  this  Court  to  interfere  against  the  award  is  tbe- 
same  as  it  would  have  been  upon  a  rerdict  of  a  jury ;  CSmd:  v.  Onmer  (2  Phillips,  up. 
482,  483).  "  What  is  there,^  says  Lord  Gottettham,  "  to  give  to  a  Court  of  Equity 
any  peculiar  jurisdiction  in  case  oi  a  judgment  founded  upon  sudi  m  award,  wlw^ 
it  would  not  have  had  if  it  had  been  founded  upon  a  verdict)"  And  again  he  says, 
— "  In  all  these  cases  (namely,  failure  from  error  of  the  Judge  or  jury,  or  in  the  con- 
duct of  the  cause)  the  Court  of  law  has  power  to  correct  the  error,  if  the  party  takes 
the  proper  steps  to  obtain  such  redress."  In  Harrison  v.  NetiMup  (2  Myl.  &  K. 
426),  Sir  J.  Leadi  held,  that  a  Court  of  Equity  has  no  jurisdiction  to  relieve  a. 
Plaintiff  against  a  jt^lgment  at  law,  where  the  case  in  equity  {soceedi  upon  a  ground 
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equally  available  at  law  and  in  equity,  unless  die  Plaintiff  can  establish  some  speeial 
equitable  ground  for  relief. 

Here,  by  the  terms  of  the  order  of  reference,  the  Court  d  lav  has  aatiiprity,  as 
oftm  as  it  thinks  fit,  to  refer  back  the  award  for  the  reconsideration  of  the 
arbitrator.  That  award  ought  not  to  be  interfered  vith ;  for  if  it  be  right,  then  it 
should  stand ;  but  if  wrong,  the  Ck>urt  of  law  has  ample  authtmty  to  correct  it. 

The  clause  referred  to  nas  been  introduced  into  all  such  orders  of  late ;  and  this 
seems  specially  framed  to  meet  a  difficulty  experienced  in  Nkkalli  v.  ffarren 
(2  Dowfin^  &  Lowndes,  S49).  Again,  it  Ib  one  of  the  tenni  of  the  reference  that  no 
bill  in  equity  should  be  filed. 

[Thb  Mastkr  of  the  BoLLa  There  is  very  great  difficulty  in  allowing  parties  to 
contract  themselves  out  of  the  protection  of  this  Court.  The  greatest  injustice  might 
result  from  it].   (Jacob,  306,  1  Turn.  &  R.  196.) 

Where  die  r«[arence  is  under  the  statute  9  &  10  W.  3,  o.  16,  any  application  to 
set  aside  the  award  must  be  made  before  die  last  day  of  the  next  term ;  out  a  Gonrt 
of  law  is  not  so  limited  by  time,  in  die  ease  of  an  award  founded  on  a  submiaBion  by 
role  of  Court;  Eogers  v.  DaUimore  (6  Twint.  111).  They  also  referred  to  the  3  &4 
W.  4,  c.  42,  s.  39. 

Mr.  Hetherington  (in  the  absence  of  Mr.  Turner),  eon^  in  support  of  the  bill  The 
case  alleged  is  one  of  fraud  peculiarly  within  the  jurisdiction  of  a  Court  of  Equity. 
All  that  lias  been  done  is  tainted  with  fraud,  and  accomplished  by  collusion  with  the 
servant  of  the  company,  and  was  not  discovered  until  after  the  award  bad  been  made. 

An  application  to  the  Court  of  Common  Pleas  would  not  be  entertained  after  such 
a  lapse  of  time ;  but  this  Court  is  not  bound  hy  any  such  a  rule  or  limitadon,  in  the 
instance  of  latent  fraud  subsequendy  discovered. 

He  cited  Hanger  v.  The  Great  Wetkm  BaHaaig  CompamilZ  Simons,  368),  MadntoA 
V.  The  Oreat  Western  Railway  C&mpany  (1  Hall  &  T.  41),  fFmff  v.  The  UanekuUr, 
Bmkoay  Cm^pany  (7  Hare,  482). 

[4^]  Thk  Mii^TER  OF  THE  BOLLS  [Lord  Lan^dale].  I  must  allow  diis  demurrer, 
bat  certainly  not  on  the  ground  that  there  is  no  relief  against  fraud  in  dds 
Court.  The  case  is,  no  doubt,  one  of  very  great  importance,  if  considered  simply 
with  reference  to  the  large  sum  at  stake  ;  but  the  more  important  question  really  is, 
whether  parties  having  submitted  matters  to  arbitration,  under  the  sanction  and 
jurisdiction  of  a  Court  of  law,  are  at  liberty,  at  any  time,  to  wididraw  from  that 
particular  jurisdiction,  and  to  bring  the  matters  under  the  consideration  of  this  Court 

^e  Defendant  was  employed  to  execute  certain  veiy  important  works  for  the 
Plaindfis,  the  Londonderry  and  Enniskillen  Railway  Company,  and  he  entered 
into  a  oontnct  for  that  purpose  on  the  29th  d  September  1846,  the  terms  of  which 
have  been  stated.  The  work,  I  infer,  was  performed  widiin  the  dme  agreed  upon — 
namely  before  the  29di  of  September  1846.  The  cranpany  wwe  dien  to  enter  into 
possession  of  the  works,  and  everybody  engaged  in  the  service  of  the  company  had, 
at  that  time,  the  opportunity  of  knowing  what  was  the  state  (A  the  works.  It  is  not 
alleged  on  behalf  of  the  company  that  there  was,  then,  any  fault  found  with  the 
charges  made,  or  with  the  work  done ;  on  the  contrary,  it  is  rather  suggested  that  they 
were  then  satisfied.  They  were  left  in  the  dark  as  to  the  real  state  m  the  work,  and 
they  were  satisfied  with  the  appearance  of  it.  This  being  the  state  of  the  case  in 
1846,  next  came  the  quesdon  of  payment.  The  Plaintuflb  represent  in  their  bill, 
that  they  had  a  difficulty  in  raising  ham  their  shareholden  the  calls  necessary  for 
die  payment ;  and  it  appears  very  likely  that  diis  was  one  of  the  causes  of  this 
litigation.  The  balance  not  being  paid,  me  Defendant  [430]  brought  two  actions  to 
recover  it.  In  that  state  of  circumstances,  I  have  no  doubt,  nor  fau  any  doubt  been 
expressed  upon  the  law,  that  the  Plaintiffs,  if  any  fraud  had  been  practised  on 
them,  mi^t  then  have  come  into  this  Court  at  onoe,  if  they  dioiuht  fib  I  have  had 
authorities  cited  to  me  for  that,  while  the  contrary  has  not  even  been  alleged. 

However,  the  action  being  brought,  the  company  and  the  Defendant  Leishman 
thought  fit  to  have  the  matter  settled  by  arbitration,  and  there  was  a  reference 
of  all  the  matters  in  difference  between  the  parties  to  the  arbitrator,  who  was  to 
make  a  final  award.  Power  was  given  to  the  arbitrator  to  employ  persons  to 
examine  the  works ;  and  diey  were  accordingly  examined.   I  sai^xwe  to  ascertain 
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whether  they  had  been  rightly  and  proper^  done.  Is  it  not  in  tud  to  say  that 
there  was  any  excessive  confidence  in  theDerendant, and  in  his  statements respectioff 
the  work  dmie,  when  tlus  special  power  was  given  to  the  arlntratorf  Not  (mly  had 
the  arbitrator  this  power,  but  he  nad  also  power  to  call  for  all  books,  papers,  and 
writings,  specifications,  vouchers,  and  documents,  that  he  might  require,  for  the 
purpose  of  enabliug  him  to  judge  and  decide  on  the  questions.  The  Plaintiffs  say 
that  they  discovered  this  alleged  fraud  at  a  subsequent  time ;  at  any  rate  they 
discovered  it  before  the  award  was  carried  into  execution. 

This  award  contains  a  provision  which  I  am  very  glad  to  hear  is  common  in  tJiese 
cases  now — that  the  Court  shall  be  authorised,  from  time  to  time  and  as  often  as  the 
Court  shall  think  fit,  upon  the  application  of  either  of  the  parties,  to  refer  back  the 
awa^,  &C.  Now,  has  any  application  ever  been  made  for  that  purpose  1  I  have  not 
heard  of  such  a  thing.  That  it  might  have  been  made  cannot  be  doubted,  and  if  it 
bad  [431]  been  made,  and  the  awara  had  been  referred  back,  there  oan  be  no  doubt 
but  that  the  arbitrator  would  have  had  all  the  powen  oonferred  upon  him  bv  iA» 
agreement  and  the  order  of  reference.  What  oowsion,  then,  was  there  to  come  neref 
It  is  said  that  the  Haintiffs  were  not  in  time  to  make  the  api^ication,  and  the  Courts 
of  law  allow  but  a  abort  time  for  that  purpose.  I  apprehend,  however,  that  the 
result  of  the  cases  cited  is  this  :  that,  usu^ly  and  ordinarily,  a  Court  of  law  requires 
the  application  to  be  made  in  a  short  interval  of  time ;  but  where  the  case  is  special 
and  particular,  and  one  requiring  further  relief,  it  may  be  obtuned  in  the  Court  of 
law,  if  that  Court  should  think  it  proper.  Even  if  these  gentlemen  had  been  able  to 
make  out  that  they  had  been  prevented,  b^  the  fraud  ana  collusion  of  the  Defendant 
and  their  own  agent,  from  mi^ng  that  discoveir,  still  the  u-bitrator  had  liberty  to 
examine  both  the  parties  and  witoesses,  and  all  the  means  v^ich  oould  be  found,  for 
the  purpose  of  giving  to  him  a  full  power  of  examining  into  every  question  between 
these  parties,  were  provided  by  the  order  of  the  reference. 

The  arbitntor  proceeded  upon  the  reference,  and  on  the  28th  of  July,  not  a  very 
long  time  afterwards,  he  made  his  award,  and  by  that  award  he  found  no  lees  a  sum 
than  £34,874  due  to  Mr.  Leishman.  This  award  was  made  on  the  28th  of  July 
1848,  and  as  I  collect  from  the  bill,  the  company  had  then  been  in  the  use  and 
occupation  of  the  works  from  the  month  of  September  1646 ;  and  it  is  now  alleged 
by  this  bill  that  some  time  after  all  this,  and  when  the  award  had  been  made,  though 
not  carried  into  effect,  the  Plaintiffs  discovered,  that  a  fraud  had  been  perpetrated  on 
them  by  Mr.  Leishman,  in  collusion  with  their  own  principal  engineer,  who,  however, 
is  not  made  a  i»rty  to  the  bill  though  charged  with  this  collusion.  I  cannot  [432] 
doubt  bat  that,  if  the  case  were  a  proper  one,  the  Court  of  law  would  have  attended 
to  itt  and  that  reli^  would  have  been  afforded.  If  the  Plaintiffs  have  been  advised 
that  they  could  not  have  relief  in  the  Court  of  law,  I  suppose  they  must  have  been 
80  advised,  because  t^e  fiicts  were  not  such,  as  to  leave  them  any  hope  that  any 
application  would  succeed.  If  that  be  the  case,  is  there  any  reason  why  they  shonra 
succeed  in  a  Court  of  Equity?  If  they  have  chosen  another  jurisdiction,  instead  of 
coming  into  this  Court  at  first,  and  have  agreed  to  a  reference  and  submitted  to  an 
order  of  a  Court  of  law,  is  there  any  reason  why  they  are  to  be  relieved  from  the 
consequence  of  what  they  have  done,  by  the  exercise  of  the  equitable  jurisdiction  of 
this  Court? 

It  must  not  be  thought  that  I  am  here  proceeding  upon  die  notion  that  this 
Court  will  not  relieve  in  a  case  of  fraud,  if  that  fraud  be  made  out  I  say  that 
this  Court  will  not,  on  an  allegation  of  fraud,  interfere  in  a  matter  where 
another  jurisdiction  has  been  adopted :  where  the  matter  has  proceeded  uadw  the 
jurisdiction  of  another  Court,  and  where  there  is  nothing  to  shew,  that  upon  an 
application  being  made  to  that  Court,  it  has  not  (uU  jurisdiction  and  power  to  grant 
to  the  Plaintiffs  every  proper  relief. 

As  I  observed  in  the  course  of  the  argument,  I  place  no  wei|^t  upon  that  portion 
of  the  agreement  for  a  reference,  which  provides  that  the  parties  shall  not  come  to 
this  Court ;  but  I  found  myself  on  this — ^that  the  agreement  has  provided  the  means 
for  doing  perfect  justice  between  the  parties,  and  if  perfect  justice  has  not  been  donct, 
it  is  because  the  parties  now  complaining  had  not  thought  fit  to  resort  to  those  means. 

I  must  allow  the  demurrer. 
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[433]  Bailxt,  on  behalf,  Sut.  v.  The  Birkenhead,  Lanoashibs,  and  Chbshzbe 
JUNOnoN  Kailwat  Ck}HFANY.    Nov.  12,  13,  .  U,  1849 ;  Jan,  12,  1850. 

[S.  C.  6  Railw.  Cae.  256 ;  19  L.  J.  Cb.  377 ;  U  Jur.  119.] 

In  an  amalgsmated  railway  oompaDy  there  were  three  claaus  of  BharefaolderB.  A 
ahardiolder  of  one  olaas  filed  a  bill  on  behalf  of  himself  and  all  others  of  the  cUsb^ 
stating  that  an  unfair  and  nnneceaaary  eall  had  been  corruptly  made  on  that  class, 
which  some  had  pud,  bnt  that  the  Plaintiff  had  refuted  to  pay  it,  and  praying  U»t 
an  aooonnt  might  be  ti^n  to  ascertain  the  igxo^ety  and  neoesnty  of  the  call» 
and  for  an  injunction.  Held,  that  this  was  an  attem|A  to  induce  this  Court  to 
interfere  in  the  internal  nuuiagement  of  the  afiairs  of  a  continuing  company,  and 
a  general  demurrer  to  the  bill  was  allowed. 

Held,  also,  that  the  shareholders  of  the  same  class  as  the  Plaintiff  who  had  paid  the 
call  and  the  other  two  classes  of  shareholders  ought  to  be  represented. 

On  demurrer,  this  Court  adjudicates  on  the  statement  (rf  a  Bauway  Act  as  alleged  in 
the  bill,  and  will  not  go  out  of  the  record. 

This  case  came  before  the  Court  upon  demurrer  to  the  whole  bill.  The  Plaintiff 
sued  on  behalf  of  himself  and  all  others,  the  holders  of  shares  of  ^1  each,  in  the 
ecnnpany,  except  such,  if  any,  of  the  Defendants  as  were  holders  of  such  shares. 
The  effect  ctf  the  statements  of  the  bill  was  as  follows : — By  four  several  [434] 
Railway  Acts  (7  W.  4  &  1  Vict.  c.  cvii.,  3  &  4  Vict  c.  ii.,  8  &  9  Vict  c.  xcix.,  9  &  10 
Vict.  0.  xci.),  certain  railways  were  authorised  to  be  made,  and  by  an  Act  oi 
Parliament,  passed  in  the  year  1847  (10  &  II  Vict.  c.  ooxzii.),  the  several  rulway 
companies  became  incorporated  with  the  Birkenhead,  Lancashire,  and  Cheshire 
Junction  Railway  Company,  and  the  capital  became  vested  in  that  company,  in 
shares  which  were  made  to  consist  of  three  classes :  vis.,  shares  of  the  nominal  value 
of  X27,  IDs.  each,  in  respect  of  which  nothing  was  due  from  the  holders :  shares  of 
the  nominal  value  of  £22  each,  in  respect  of  which  X6,  10s.  was  due,  and  shares  of 
the  value  of  £31  each,  in  respect  of  wnich  £21  was  due. 

The  different  shareholders  were  entitled  to  profits,  in  proportion  to  the  snma 
actuallv  paid  on  ^um  shares.  The  directors  of  the  company,  as  newly  constituted, 
were  elected  according  to  the  provisions  of  the  Act,  and  a  cejl  of  £1,  Ss.  per  shar^ 
payable  in  October  1847,  was  made  in  respect  of  the  shares  of  £31  Moh,  and  a  call 
oi  £3,  payable  in  December  1847,  was  made  in  respect  of  the  shares  of  £22  each. 

In  May  1848  the  directors  made  a  further  cul  of  £2,  6s.  per  share,  payable  in 
June  1848,  on  the  shares  of  £31  each. 

The  bill  alleged  that  James  Bancroft  and  other  directors  formed  a  scheme  to 
conduct  the  affairs  of  the  company,  without  regard  to  the  general  benefit  of  the 
shareholders,  and  in  such  a  manner  as  to  benefit  the  holders  of  the  shares  of  £21, 10s. 
and  £22  each,  to  the  prejudice  and  injury  of  the  holders  of  the  shares  of  £31  each ; 
and  that  they  took  measures  to  obtain  a  majority  [436]  in  the  board  of  directors, 
to  defffeciate  the  market  value  of  the  shares  of  £31  each,  and  cause  an  alarm 
amon^  the  holders  of  such  shares,  with  a  view  to  induce  them  to  consent  to 
certam  d^advanta^eous  terms  (which  they  intended  to  propose),  for  the  relinquish- 
ment or  modification  of  the  interests  of  such  shareholders,  for  the  benefit  of  the 
holders  of  the  shares  of  £27,  10s.  each  and  £22  each.  An  attempt  to  effectuate 
such  scheme  was  alleged  to  have  been  made  at  a  general  meeting  held  in  November 
1848,  and  afterwards,  by  causing  a  bill  to  be  introduced  into  Parliament,  to  the 
effect  mentioned  in  the  bill :  that  an  opposition  being  made  by  holders  of  the  shares 
of  £31  each,  a  meeting  was  held  on  the  10th  of  February  1849,  and  a  resolution  was 
passed,  to  make  a  call  of  £10  per  share  in  respect  of  the  shares  of  £31  each,  one-half 
of  such  call  to  be  paid  on  the  16th  of  March,  and  the  other  half  on  the  16th  of  April 
then  next 

The  bill  allied  that  this  call  of  £10  was  not  required  for  the  execution  of  the 
works  of  tiie  company,  which  were  intended  to  be  executed,  but  was  made  only  to 
intimidate  the  holders  of  the  shares  of  £31  each. 
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And  it  was  further  alleged,  tibat  in  conae^enoe  of  certain  wtnks  beiiiK  aban- 
doned, the  amount  d  the  m11  actually  required  was  xxob  so  great  as  tiw  oaU  whseh 
had  been  made.   But  tiiat  tiie  call  having  been  made,  certain    the  holders  of  shares 

of  £31  each,  who  bad  not  paid  up  the  moDer  due  upon  them,  had  made  the  paymaUs 
called  for  ;  but  others  had  refused  and  still  refused  to  do  so,  alleging  the  payments 
not  to  be  required  for  the  purposes  of  the  Act  The  bill  set  forth  statements,  from 
which  it  seemed  intendea  to  be  inferred,  that  the  calls  were  unnecesouy,  and  that 
the  eatimate  [436]  of  liabilities  (suggested  as  an  excuse  for  the  call)  bad  been  exag- 
^OT'ated,  and  that  the  real  motives  ofthe  directors  in  making  the  calls  had  been  to 
mjure  the  holders  of  the  shares  of  £31  each,  by  compelling  them  to  consent  to  a 
relinqui^ment  or  modification  of  the  interest  which  th^  had  m  their  shares. 

It  charged  that  the  respective  holders  of  shares  of  £27,  10s.  each,  and  £22  cash, 
had  arliol^  contrived  to  obtain  a  majority  of  votes  over  the  holders  of  shares  of 
£31  each,  uid  that  in  consequence  of  the  existenoe  of  such  majority,  moat  of  the 
holders  <A  shares  of  £31  each  had  considered  it  useless  to  attend,  and  had  not 
attended  any  meeting  of  the  company  since  August  1848;  and  that  tjie  xHX>oeedii]gB 
at  all  subsequent  meetings  of  the  company  had  Men  wholly  controlled  by  the  holdeza 
of  shares  of  £27,  lOs.  each  and  £22  each. 

The  bill  stated  that  the  Plaintiff,  who  was  the  holder  of  487  shares  of  £31  each, 
and  others,  had  refused  to  pay  the  call  of  £10  thereon,  and  the  directors  had 
threatened  to  bring  actions  against  tibem,  and  to  forfeit  their  shares  \  but  that  certain 
of  the  £31  shareholders,  had  paid  under  protest,  and  insisted  on  having  the  same 
repaid. 

It  alleged  that  part  of  the  lines  had  been  completed,  but  tiiat  the  remainder  had 
been  abandoned,  and  diat  the  compulsory  powers  for  making  it  had  exjniad. 

The  bill  was  filed  by  the  Plaintiff,  on  behalf  of  the  £31  shareholders,  against  the 
company  and  the  ten  directors  alone;  but  it  alleged  that  Uie  £31  shuvholders 

were  very  numerous,  and  could  not  be  made  parties,  but  that  their  interests  were 
identical  with  those  of  the  Plaintiff;  and  as  to  the  £27,  lOs.  and  £22  shareholders, 
[437]  the  bill  charged  as  follows  : — "  That  the  number  of  holders  of  the  said  shares 
of  £27,  lOs.  each  and  £22  each  were  so  great,  and  their  rights  and  liabilities  were  so 
subject  to  change,  by  death  and  otherwise,  that  it  would  not  be  possible,  without  the 
greatest  inconvenience,  to  make  them  parties  to  this  suit,  and  so  to  do  would  render 
it  impossible  to  bring  this  suit  to  a  termination ;  but  their  interests  were  identical 
with  the  interests  of  the  persons.  Defendants  thereto,  all  of  whom  were  holders  of 
some  of  the  shares  of  £27,  lOs.  each,  and  £22  each." 

The  bill  prayed,  that  it  might  be  ascertained,  under  the  direction  of  the  Coart^ 
whethw  any  and  what  part  ot  the  call  of  £10  per  share  was  reqaired  for  any  ti 
the  purposes  to  which  monies  to  be  raised  by  means  of  the  shares  of  £31  each,  wwa 
lawfnlly  applicable:  and  that  the  Defendants  might,  thereupon,  be  perpetoally 
restrained,  oy  the  injunction  of  the  Court,  from  prosecuting  any  proceedings  agunst 
the  Plaintiff,  or  those  for  whom  he  sued,  for  enforcing  payment  of  such  call,  other 
than  such  part  as  might  be  so  ret^uired,  and  from  declaring,  confirming,  enforcing 
or  otherwise  acting  upon,  any  forieiture  of  any  of  the  shares  of  £31  each,  in  respect 
of  any  part  of  such  call  other  than  such  part  as  might  be  so  required,  and  that 
any  part  of  such  call  which  had  been  paid,  other  than  such  part  as  might  be 
required,  might  be  repaid.  And  Uiat  in  the  meantime,  and  until  the  part  so  required 
should  be  ascertained  by  ^e  direction  of  tihe  Court,  the  DefenoEuits  might  be 
restrained  from  prosecuting  any  action  in  relation  to  such  call.  It  also  sought  to 
restrain  the  Defendants  from  making  any  furtiber  call,  and  declaring  any  f(HV 
feiture,  or  commencing  any  action  in  relation  to  any  such  further  call,  and  for 
further  relief. 

[4381  To  this  bill  the  Defendants  demurred  for  want  of  equity,  and  also,  on  the 
ground  niat  the  £27,  10s.  and  £22  shareholders  or  a  suffident  numW  of  each  class  to 
represent  the  remainder,  were  necessary  parties. 

Mr.  Turner  and  Mr.  Glasse,  in  support  of  the  demurrer.  The  subject  of  com- 
plaint relates  to  matters  concerning  the  internal  management  of  the  company,  and 
as  to  these  the  Court  will  not  intenere ;  Foss  v.  Harbottle  (2  Hare,  461,  497),  Motley 
T.  AUton  (1  PhilL  790),  Lord  v.  The  Copper  Miner^  Company  (1  Hall  &  Tw.  85,  and  2 
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PhilL  740).  The  matter  is  auoh,  ibtA  the  majority  of  the  oo-partners  would  bind  the 
minority ;  Const  v.  Barm  (Turn.  &  R  496) ;  and  it  is  capable  of  o(»ifirmation  at  a 
general  meeting  of  shareholders.  The  Plaintiff  is  boand,  at  first,  to  adopt  ^e 
remedies  provided  by  the  partDerefaip  oontract;  Heaters  v.  TavkrClt  Yes.  10);  and 
take  the  opinion  of  the  shareholders  at  a  general  meeting ;  The  Exetar  and  Crediion 
Bttiiway  Comptmtf  v.  BvUer  (6  Railway  Ca.  211).  Hn-e  it  appears,  that  the  Phuntiff 
and  others  for  whom  he  sues,  have  purpoeely  abstained  frmn  attending  and  voting. 
The  case  is  similar  to  Yetts  v.  Th»  Norfolk  Baikotuf  Coa^pang  (6  Bailwsy  Ga.  487), 
wher^  to  a  bill  filed,  on  the  ground  that  proposed  cidls  were  unneoeaaary,  a  demurrer 
waa  allowed  by  the  Yioe-QiaaoeUor  Knight  Bmea.  The  aocounta  aaked  are  inoon- 
riatent  with  the  oontinuanoe  of  the  oompany,  and,  in  order  to  diasolve  and  wind  it 
ap^  all  tiie  partners  must  be  parties ;  Emia  v.  iStolbo  (1  Keen,  24). 

The  bill  is  also  defective  as  to  parties,  those  £31  shareholders  who  have  paid,  and 
tiie  other  classes  of  [439]  shareholaers  of  lOa.  and  £22  have  intereats  oppoaed 
to  that  of  the  Plaintiff,  and  he,  therefore,  cannot  jHoperly  repreaent  them.  Some 
Defendants  ought  to  be  added,  who  may  extduaively  represent  those  interests ; 
Harmer  v.  GoocRng  (13  Joriafek  400^  Siehardum  t.  SoMh^  (7  Beav.  301),  MiOtakk  v. 
Coliier  (1  Coll.  237). 

Mr.  Palmer  and  Mr.  F.  H.  Ckddsmid,  in  aapport  of  the  bill  This  is  not  a  bill 
to  intwfere  with  the  internal  mana^;ement  of  the  company,  but  one  to  ^warent 
tihe  o(mimission  of  a  fraud  upon  a  particular  class  of  sharehokierB.  The  cUreetora  are 
tniateea,  and  the  Court  has  alwaya  held  Uiat  it  haa  juriadidaon  over  a  oorporatacm, 
aa  an  individaal,  to  oontrol  the  oorrapt  ezeontion  tA  a  trust;  Dwamtr  v.  Th»  (krporth 
Hon  of  Chipptmkam  (14  Vea.  246).  Bmief  waa  granted  againat  a  corporation  in  reaped 
of  such  acts,  in  the  case  of  Oilman  v.  Ths  Etatem  ComUes  Baikoay  Compem^  (10  Beavan, 
1  ;  and  see  Bagsham  v.  Etutem  Union  Bailtoay  Company ^  7  Hare,  114,  and  2  Hall  & 
Tw.  201),  and  a  company  oi  this  sort  is  not  to  be  re^^uded  as  a  common  partnershii^ 
Cohm  V.  Wmim  {emU,  126,  138.,  1  Hall  &  Tw.  564,  and  1  Mao.  &  Oor.  48l\ 
which  is  similar  to  the  present  The  act  complained  of  "  ia  not  within  the  common 
contract "  between  the  parties,  and,  therefore,  the  majority  cannot  bind  the  minority ; 
Ex  parte  Morgan  (1  Hall  &  Tw.  320,  and  1  Mao.  &  Oor.  225,  and  I  De  G.  &  Sm.  700).  " 
It  would  be  useless  to  attend  a  general  meeting  where  the  roajoritjr,  having  an  oppo- 
site  intereat,  have  previoualy  detennined  on  consulting  their  own  interests  and  on  a 
fraodident  exennae  of  their  legal  powers ;  beaidea  no  general  meeting  [i/lff\  oonld 
readnd  the  call,  8  &  9  Vict  c.  16,  a.  9^  if  die  matter  be  within  the  legal  powers. 

The  bill  ia  prc^rl^  framed,  ao  aa  to  ezdude  the  oUeotion  of  want  of  parties ;  it 
alleges  that  the  parties  are  identified  in  interests;  Apperly  v.  Page  (1  Fhill.  779), 
PreOon  V.  The  Grand  ColUar  Dock  Compaauf  (U  Sinuma,  327),  IFiUon  v.  Stanhepe 
(2  Colly.  629). 

Mr.  Turner,  in  reply. 

The  Master  or  the  Bolls.   I  will  consider  the  case. 

Jan.  12,  1800.  Thb  Master  of  the  Bolls  [Lord  Langdale].  This  bill  proceeds 
Qpon  the  notion,  that  it  is  within  the  jurisdiction  of  thiv  Court  to  take  the  accounts, 
and  make  the  enquiries  neoeaaary  for  the  purpose  of  aaoertainin^,  whether,  under  the 
oirmunatances  to  wU^  the  ctnupany  is  reduced  and  in  a  eontinoing  oonoem,  it  ia 
proper,  in  the  due  management  m  the  affaire  of  the  oompany,  to  raiae  money  by  way 
of  call  from  t^e  ahareholdera  whom  the  Plaintiff  assumes  to  repreaen^  and  who  have 
neither  paid  up  their  calls,  wsr  taken  the  trouble  to  attend  the  meetings,  in  which 
die  queation  oi  mining  snob  ealla  waa  diaouaaed.  It  appears  to  me,  tut  tlda  case 
can  only  be  considered  as  an  attempt  to  induce  this  Coart  to  interfere  in  the  internal 
management  of  the  affairs  of  the  company,  and  to  take  upon  itself  to  determine  a 
question,  which  might  well  and  ought  to  be  determined  by  the  shareholders  them- 
selves at  general  meetings.  The  only  foundation  for  relief,  in  this  Court,  is  the 
allegations  that  the  calls,  in  the  oir-['l41}-cum8tanoe8  which  have  happened,  are  not 
wanted,  and  that  the  Plaintiff  and  other  shareholders  of  the  class  to  wmch  he  belong 
are  or  are  likely  to  be  defrauded,  by  a  scheme  formed  by  the  other  shareholders, 
seeking  in  some  way  to  benefit  themselves  or  the  other  danes  of  shareholders,  to  tiie 
prejamce  of  die  Plaintiff,  and  those  for  whom  he  anea,  and  proceeding  to  enforce, 
«all8  in  pursuance  of  soch  alleged  fraudulent  scheme.  I 

E.  in.— 36* 
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The  bill  oontaioa  xatmy  aUegataona  of  frandolent  aod  improper  modTn:  u 
intention  to  prejudice  one  class  of  shareholders  for  the  benefit  of  the  otfaen.  Bat 
these  aIlM;ationfl  do  not  rest  on  any  specific  facts  sufficieiit  to  support  the  impatatiau; 
and  the  FlaintiflT,  so  far  from  stating  that  any  attempts  have  been  made  to  Inngtk 
matter  under  the  oonaiderati<m  oT  the  shaxehdders  at  large,  or  to  proem  117 
improper  resolution  of  the  directors  in  the  management  d  the  affun  ol  m 
company  to  be  rescinded,  states  the  contrary,  and  that  most  of  the  aharduddnhi 
whom  he  sues  have  not  attended  die  meetingB,  or  made  any  attempt  to  eoinel  mj 
error  which  may  have  been  made. 

It  does  not  appear,  from  any  fwrts  distiiietJy  all^jed  in  tiiii  IriU,  that  the  Udsn 
of  shares  of  X31  eaeb  have  made  paymmts  in  jnopOTtion  to  the  holden  of  d»  ote 
shares,  or  that  they  are  not  now  more  in  arrear  than  the  others,  or  that  it  ni^  Mt 
be  right  and  just  to  make  and  enforce  payment  M  the  ctdls  comj^ained  0^  either  fii 
the  purpose  of  carrying  on  works  which  it  ma^  be  neoessary  to  oomplete,  or  forth 
purposes  of  paying  debts  or  answering  liabilities  which  must  be  provided  for;  id 
the  Plaintiff,  not  thinking  fit  to  call  or  attend  meetings,  in  which  any  qaaMioBirf 
this  sort  may  be  properly  settled,  prefers  coming  into  [m2]  this  Court,  for  an  coqar 
to  ascertain  whether  any  part  of  the  call  for  £10  is  required,  for  the  purposes  tovw 
the  monies  to  be  so  raised  are  lawfully  applicable,  and  for  an  injuaetKm  to  mbai 
any  proceedings  at  law  to  recover  the  amount  of  suoh  calls. 

It  is  indeed  alleged,  that  ^ere  is  an  intention  to  abandon  part  of  the  wvkt,  fa 
the  completion  of  which  the  powers  were  granted  to  the  company.  This  na?  h 
quite  nnauthtnised,  but  it  is  not  anffioient  to  shew,  that  the  eofonement  of  tbt  ol 
mi^  not  be  necessary  for  lawful  purposes^  and,  even  supposing  the  HaiiUiff  to 
some  wellifoaoded  reason  to  complain  of  what  has  been  done,  it  appears  toiKUa 
he  cannot  have  the  remedy  for  which  he  asks. 

This  bill  contemplates  the  continuance  of  the  oompuiy,  for  at  least  some  of  At 
purposes  for  which  it  was  incorporated,  and  the  maintenance  of  stmie  <A  ttie  mb 
which  it  was  authorised  to  make,  and  it  would,  I  tiiink,  be  impossiUe  for  this  Coort 
to  mtertain  jurisdiction  in  such  a  case  as  this,  without  assuming  authority  to  interin 
in  tile  internal  management  of  aU  companies  and  partaiersfaips,  whenever  a  qveRiii 
arose  oa  to  die  proper  amount  of  a  call  reqaired  iw  tin  lawful  piu  puses  «f  Ai 
oompaoy. 

I  am  therefore  of  opinion,  that  the  Plaintiff  is  not  entitled  to  any  rsliaf 
this  Inll,  uid  that  die  demncrw  foe  want  td  equity  must  be  allowed. 

I  think  also  the  bill  is  defectiTe  ai  to  parties,  in  suing  on  the  behalf  (rf  aU  Ac 
holders  of  shares  of  £31  each,  as  well  tboee  who  have  paid  the  calls  as  those 
have  not,  and  in  not  sufficiently  alleging  diat  the  [443]  holden  ot  the  othor  Am 
are  represented  by  the  Defendants. 

Mr.  B.  Palmer  asked  leave  to  amend. 

The  Masixb  of  the  ISxsuLa  refused  it. 

During  the  argument, 

Mr.  R.  Palmer  proposed  to  read  clauses  in  the  Act  not  eet  oat  in  the  WU,  >lk(9 
that  it  was  enacted  that  the  Act  should  "  be  a  fHiblic  Act  and  shoold  be  jodiealv 
taken  notice  of  as  auoh."  (10  &  II  Vioti  c.  ocxxii.  s.  S6.) 

Mr.  Tamer  opposed  this. 

The  Mabisr  of  ihb  Bolls.  Ithas  been  determined,  that  yoo  cannot  (M 
of  the  reoord,  and  that  even  if  the  Act  were  inaocorately  stated  in  the  bill,  yon  ^rt 
take  it^  upon  demorrer,  as  it  is  stated. 


[444]  DuuviLE^  on  behalf,  &c  e.  The  Birkenhead,  Lamoashib^  ahd  Chemub 
JuKonoN  Bailwat  Cohfamt.  Mardi  1,  8,  ISfiO. 

[See  Gnham  v.  BiHrnJuad,      Raikoa%  I860,  12  Beav.  46a] 

A  bill  was  filed  by  a  shareholder  on  behalf,  Sbc,  to  prevent  the  direrton  makh^a 
part  only  of  die  railway,  abandoning  the  rest,  and  vx  an  iademnit^.  Aert  nn 
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•ererai  claaaes  of  shareholden.  Held,  that  it  was  Dot  necessary  that  tb«  seTsral 
classes  should  be  seyerally  and  separately  represented  on  the  record. 

An  Act  of  Parliament  ^7  W.  4  &  1  Vict  c.  cvii.),  passed  in  1837,  authorised  the 
making  of  a  railway  from  Chester  to  Birkenhead. 

A  second  Act  (9  &  10  Vict  c.  zol),  passed  in  1846,  authorised  another  oompany 
to  construct  a  junction  railway,  uniting  the  firat-meationed  railway  with  tiie  Binning- 
ham  and  Manchester  Bailway. 

A  diird  Act  ^10  &  1 1  Yict  e.  ooxxii.),  passed  in  1847,  amalgamated  the  companies, 
and  converted  the  shares  in  the  new  or  anu^jgapiated  company  into  three  classes, 
naqiely,  those  of  £27,  lOs.,  those  of  £22,  and  those  of  £31  respectively. 

Bumvile,  the  Plaintiff,  was  owner  of  forty  £31  shares.  He  filed  the  bill  "on 
behalf  of  himBelf  and  all  other  the  shareholders  or  proprietors  of  shares  "  in  the 
amalgamated  company,  except  the  Defendants,  against  that  company  and  the  directors 
thereof,  allwn^  in  substance,  that  the  directors,  being  unable,  tor  want  of  funds,  and 
by  reason  of  the  expiration  of  their  compulsory  powers  to  complete  the  junction  line, 
liad  resolved  and  determined  to  abandon  the  whde  forty-ax  miles  of  t^,  except  only  seventeen 
mU$;  and  that  they  were  raising  by  calls  and  Iqans,  a  large  sum  to  complete  this 
■inctioD  of  the  whole  undertaking. 

[446]  The  bill  stated  that  he  had  paid  XIO  per  share  on  his  shares,  beine  the  full 
,«Dioant  called  to  the  end  of  1849 ;  but  that  the  directors  had  since  made  calls  of  £10 
4  share  on  the  £31  shares,  and  £3  a  share  on  the  £22  shares,  for  completing  the 
wventeen  miles  of  the  nulway ;  that  the  directprs  had  threatened  to  make  further 
calls,  and  to  forfeit  the  Plaintiff's  shares  not  paid,  up,  and  had  commenced  an  action 
against  him  to  recover  the  call  of  £10  per  share.  . 

The  bill  stated  that  at  a  general  meeting  the  directors  were  authorised  to  borrow 
£200,000  for  those  purposes. 

It  charged  that  the  shareholders  were  very  numerous,  and  it  alleged  as  follows - 
^'That  upon  the  lat  of  January  1850  all  the  proprietors  of  all  classes  and  shares  in 
the  oompany  became  entitled  to  shure  the  profits  of  the  oompany  equally,  in  the 
Iffoportions  of  the  amounts  actually  paid  up  on  their  shares,  and,  accordingly,  the 
proprietors  of  the  shares  of  £27,  lOs.  each  had  no  interest  in  requiring  any  further 
calls  to  be  made  or  paid  up  on  the  said  £31  shares  and  £22  uiares  respectively, 
€ixo9pb  for  the  lawful  purpose  of  such  further  oalls  being  applied  in  making  and  oon- 
atnioting  the  whole  of  tue  said  lines  md  works  of  the  oompany,  as  authorised  by 
Parliament,  which  was  not  intended ;  and  that  even  if  the  proprietors  of  the  shares 
of  £27,  lOs.  each  had  (which  they  had  not)  any  separate  or  distinct  interest  in  having 
«uoh  further  calls  made  and  paid  up,  they  and  tneir  intc^-este,  in  that  respect,  were 
sufficiently  represented  in  this  suit  by  the  Defendants,  the  directors,  who  were 
respectively  holders  and  proprietors  of  some  of  the  shares  of  £27,  lOs.  each  io  the 
company ;  that  the  illegahty  of  the  aforesaid  determination  of  the  said  company  and 
of  the  [44i5]  said  directors  thereof  to  abandon  the  construction  of  the  Parliamentary  lines 
and  works,  and  to  make  the  railway  from  Chester  to  Walton  Bridge  only,  and  to  do, 
lor  that  porpose,  the  other  Acts  herein  n);eDtioned,  was  of  a  nature  which  affected,  in 
common,  the  interests  of  tibe  Plaintiff  and  all  other  the  ^prietors  of  shares  in  the 
•company,  and  that  the  determination  of  the  direotom  was  incapable  of  being  lawfully 
■executed  by  the  companVj  or  auUkorised  or  sf^nctioned  hy  the  proprietota  of  shatres  in 
the  same,  and  that  the  Plaintiff  had  always  dissented  from  and  had  never  concurred 
in  the  aforesaid  illegal  proceedings  of  the  Defendants."  . 

The  bill  shewed  that  part  of  the  works  complained  of  had  been  executed. 

The  bill  prayed  a  declaration  that  it  was  not  within  the  powers  of  the  Defendants 
to  make  the  portion  of  the  railway  only,  otherwise  than  for  the  purpose  of  completing 
the  whole,  or  to  apply  the  funds  or  enforce  the  calls,  or  raise  money  for  that  purpose ; 
•and  it  prayed  that  the  directors  might  be  decreed  to  indemnify  and  save  narmless 
the  company  and  the  funds  thweof  from  all  the  con8e4;^uence8  of  these  illegal  acts  and 
proceedings  of  the  directors,  and  for  an  injunction  against  these  several  acts. 

To  tikis  bill  the  oompany  demurred  for  want  of  equity  and  want  of  parties. 

Mr.  Boupell  and  Ur.  Glasse,  in  support  of  the  demurrer.  As  to  the  want  of 
•equity,  this  oaw  differs  from  Cohen  v.  JFiSaaaon  (ante,  125,  138 ;  1  Hall  &  Tw.  654 ; 
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1  Mac.  &  Qor,  481) ;  for  in  tliat  case  the  works  [447]  had  not  been  commenoed,  bat 
in  the  present  a  oonBiderable  progress  had  been  made. 

[Thie  Master  of  the  Rolu.  That  argument  will  not  helpyou  ;  for  in  Cohm  v. 
JFiikinson  (Ibid.)  the  directors  had  entereo,  into  oontraotc^  There  hare  also  been 
several  authorities  since,  where  works  had  been  completed  to  a  considerable 
extent.] 

2.  There  is  a  misjoinder  of  Plainti^.  The  Plaintiff  sues  on  behalf  of  all,  and 
the  bill  seeks  to  restrain  the  call  of  £10  per  share ;  while  there  are  persons  who  have 
already  paid  it,  and  who,  therefore,  have  distinct  and  opposite  xnterMte  to  that  of  tiie 
Plaintiff,  who  professes  to  represent  tiiem.  It  is  said  raat  this  class  is  represented  by 
the  directors ;  but  that  cannot  be,  for  the  directors  are  called  upon  to  indemnify  HbaA 
very  class.  The  bill  also  professes  to  represent  those  shareholden  who,  at  a  genend 
meeting,  have  sanctioned  the  intended  loan,  and  who  are  bound  their  aoqaieaomee. 
This  again  is  irregular  in  point  of  pleading. 

3.  There  is  an  imperfect  representation  of  interest.  There  are  three  classes  of 
shareholders,  namely,  the  £27,  10s.,  £22,  and  £31  shareholders.  They  have  opposite 
interests,  and  should,  therefore,  be  represented  by  distinct  and  different  persons. 
This  was  held  in  the  recent  case  of  Bailey  v.  The  Birkenhead,  dx.,  Raikoay  Ccmpamy 
{ante,  p.  433),  where  ^e  bill  was  filed  by  Bailey  on  behalf  of  himself  and  the  oAer 
£31  shareholders ;  and  it  was  held,  on  demurrer,  that  the  suit  was  defective  for  want 
of  parties,  "in  suing  on  behalf  of  tiie  shareholders  of  £31  eaeh,  as  well  tiiose  who  had 
paid  the  (44^  calls  as  those  who  had  not ;  and  also  defeotave  fan  not  alleginj^  as  it 
ought  to  nave  done,  under  the  ciroumstanoes,  t^t  the  holders  of  the  ouer  shares 
were  duly  and  fully  represented  by  the  Defendants." 

Mr.  Turner  and  Mr.  Cole,  eontni,.  As  to  parties,  the  last  case  cited  illustrates  the 
distinction.  There  there  was  a  question  of  internal  management,  in  which  two  classes 
of  shareholders  had  different  interests ;  but  here  the  directors  are  doing  acts  altogether 
illegal.  It  is,  therefore,  to  the  common  interest  of  alt  classes  that  they  should  be 
prevented  doing  so.  Ooiman  v.  The  Eastern  CounHes  Raikoaif  Company  (10  Beavan,  1^ 
and  Preston  v.  The  Qraiad  CoGier  Bodt  Cmpaiuf  (II  Simons,  327)  detride  uie  point. 

Mr.  Roupell,  in  reply. 

Thb  Master  of  the  BoLLsTLord  Lan^ale],  Id  cases  of  this  nature,  it  is  rety 
far  from  the  disposition  ot  this  Court  to  assist  objections  of  this  kind,  except  in  caseo 
where,  aooording  to  the  interests  of  every  class,  justace  requires  it.  The  diffieoHT- 
with  which  suits  of  this  description  are  sustained  at  all  is  so  exceedingly  great,  and 
the  powers  entrusted  to  the  directors  are  so  apt  to  be  misapplied  when  such  oompuies- 
get  into  difficulties,  that  the  Court  is  exceedingly  desirous,  if  it  can,  of  orerocming 
eveiy  objection  which  is  merely  technical. 

If  I  were  even  of  opinion  that  these  objections,  or  any  of  them,  ought  to  be  sus- 
tained, the  only  effect  would  be  that  I  should  allow  an  amendment  of  this  bill,  and  it. 
might  be  brought  forward  again  in  the  course  of  a  few  days  in  a  different  shape,  and 
this  [449]  would  be  very  far  from  advantageous  to  anybody,  though  occasioning  a. 
great  adcGtional  expense  and  a  ^elay  not  worth  purchasing. 

As  to  the  first  question, — I  must  adhere  to  the  rule  which  has  been  adopted  in 
regard  to  public  companies.  They  obtain  their  vast  powers  from  Pu^iament,  tor  thfr 
completion  of  certain  roecified  works,  and  are  not  to  be  allowed  to  apply  the  moniea 
whi^  they  have  raised  or  the  powers  which  have  been  given  them  for  those  purposes,, 
for  any  others  than  those  for  which  they  were  originally  ^nted.  It  must  be  so  in 
the  present  instance.  The  directors  must  apply  to  the  Legislature  for  additional 
powers,  unless,  upon  appeal,  the  Lord  Chancellor  or  the  House  of  Lords  should  other- 
wise determine  this  case.  In  this  Court  I  cannot  decide  otherwise,  after  the  decisions, 
alreadj  made  here  and  elsewhere  on  that  subject.  If  those  decisions  be  not  known 
(though  I  think  they  really  must  be)  amongst  persons  engaged  in  nulway  affiurs,  the^ 
sooner  they  are  informed  of  them  the  better,  because  they  put  themselves  to  vast 
expense  in  striving  against  the  consequences  of  that  rule  of  law,  which  they  must- 
either  submit  to  or  get  altered. 

Now  the  object  of  this  bill  is  to  restrain  an  act,  which  this  Court  has  determined 
to  be  ille|;al,  and  to  call  on  the  directors,  under  whose  mana^ment  that  aot  has  been 
done,  to  indemnify  those  who  are  likely  to  suffer  by  it.   Is  it  necessary  to  have  that. 
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distribotum  <d  parties  which  i»  oontended  for  t  la  it  DOt  nther  to  be  said,  that,  even 
if  a  (Mrt7  ha*  Toluntarily  taken  a  part  in  d(nng  an  illegal  act,  he  may  be  beard,  on  an 
appbcatum  to  this  Court,  to  put  an  end  to  it^  and  to  have  an  indemnity.  I  ought 
not  to  be  particularly  minute  as  to  the  distribution  of  parties  under  auch  circum-[4M]- 
Btanoes  as  these,  for  it  is  the  interest  of  every  person  concerned  in  this  company 
(except  the  directors,  who  are  sought  to  be  made  |>ex8onally  liable)  to  stop  further 
illegal  proceedings  which  are  threatened,  and  to  obtain  an  indemnityi  if  they  can,  from 
^ose  who  have  committed  the  illegal  act.  « 

It  is  enough  for  me  to  say,  on  this  ground  alone,  that  I  think  this  bill  may  be 
sustained  in  its  present  form.  Be  it  observed,  however,  that  this  api^es  only  to  the 
state  of  facts  appearing  in  the  allegations  of  the  bill ;  but  upon  an  apfdioation  for  an 
injunction,  tiie  facts  alleged  may  not  be  made  out  by  the  evidence. 

On  ^is  record,  it  appears  to  me  that  the  Plaintiff  does  alle^  a  case  of  equity,  and 
I  think  that  this  bill  is  su£Bolent  in  form  to  entitle  me  to  say,  uiat  tiie  demurrer  must 
be  ovenraled. 

Demnrrer  ovwruled. 


The  Court  relieved  a  party  from  an  undertaking  to  make  an  admission  upon  a  trial  at 
law,  the  law  on  the  point  having,  since  the  undertaking,  been  placed  in  a  state  of 
uncertainty,  by  reason  of  conffioting  dedsifms  of  different  Courts. 

The  Plaintiff  was  the  assignee  of  a  musical  compontion,  odled  the  "Die  Elfin 
W^tcer,"  which  had  been  composed  by  a  foreigner,  and  published  in  England  and 
abroad,  contemporaneously,  on  the  same  day. 

On  the  19th  of  January  1848  the  Plaintiff  ultimately  established  his  ri^t  at  law 
against  the  Defendant,  the  Court  of  Common  Pleas  (see  Cocks  v.  Pwday,  5  C.  B.  Rep. 
860)  having  decided  upon  a  specii^  case  in  his  favour. 

A  bill  having  been  filed  in  this  Court  in  June  1848,  respecting  both  the  "Die 
Elfin  Waltzer  "  and  another  publication  called  "  The  Elfen  Soiu^"  the  music  of  which 
was  alleged  to  be  similar ;  an  injunction  was  granted  (the  Dcoendant  not  appearing) 
on  the  6th  of  July  1848,  restraining  the  publiMtion  of  both. 

The  Defendant  put  in  his  answer,  and  on  the  11th  of  November  1848  moved  to 
dissolve  the  iniunction  as  far  as  related  to  "The  Elfoi  Song,"  he  then  ailing,  that 
the  verdict  at  law  had  established  the  lefnl  right  merely  to  "  Die  Elfin  Walteer,"  but 
not  to  "The  Elfen  Song,"  the  latter  of  ^ioh  not  being  then  in  contest  in  the  action. 
He  also  insisted  that  the  foundation  of  both  was  an  old  Swiss  air,  by  a  variation  of 
which,  both  parties  bad  produced  a  different  result.  The  Master  of  the  Bolls  was  then 
of  opinion  that  the  case  [462]  was  doubtful,  but  that  he  ought  to  continue  the  injunc- 
tion, the  Plaintiff  undertaking  to  brine  an  action,  and  the  Defendant  admitting  on 
the  trial,  that  the  Plaintiff  was  entitled  to  the  copyright  of  the  "  Elfin  Waltser,  and 
the  motion  was  ordered  to  stand  over  in  the  meanwhile. 

^y  the  tums  of  the  order  of  the  Uth  of  November  1846,  as  drawn  u;^  theinjuno- 
tion  was  oontinued;  "and  the  Phuntiff,  by  his  counsel,  undertaking  to  bring  ui 
lotion  at  law,  and  the  Defendant,  by  his  counsel,  undertaking,  for  the  purpose  of  such 
aetion,  to  admit  the  Plaintiff's  coOTright  in  the  '  Elfin  Waltser,'  it  was  ordered,"  that 
the  motion  ^onld  stand  over  until  after  tiie  triid,  vith  liberty  to  apply. 

An  action  was  accordingly  brought  to  decide  the  legal  right  to  "  The  Elfen  Song," 
but  before  it  had  been  tried,  a  case  of  Booaey  v.  Pwrday  (4  £xch.  Bep.  146)  occurred 
in  the  Court  of  Exchequer,  in  which  it  was  held,  on  the  6th  of  June  1849,  that  a 
foreign  anchor,  residing  and  composing  his  work  abroad,  and  first  publishing  it  here, 
does  not  acquire  any  copyright  This  decision  being  opposed  to  the  previous  decision 
of  the  Court  of  Common  Pleas  in  Codes  v.  Pwrday,  the  Defendant  now  moved  :  that 
the  undertaking,  on  his  part,  contained  in  the  order  of  the  11th  of  November  1848, 
might  be  varied,  so  as  to  make  it  an  undertaking  to  admits  for  the  purpoMs  of  the 
aetion,  tiiat  the  Plaintiff  was  mtitied  to  all  such  copyright,  if  any,  as  by  law  is  capable 


[451]  Cocks  v.  Pubdat.  /on.  31, 1850. 


1134 


ItBAT.flL 


of  subeisting  in  tfae  "  Elfin  Waltzer,"  being  a  composition  first  published,  simultan- 
eously, in  this  country  and  abroad,  and  composed  by  an  alien  friend  there  domiciled. 

[453]  Mr.  Turner  and  Mr.  R.  Palmer,  in  support  of  the  motion,  ai^ed  that  the 
Defendant  oueht  to  be  relieved  from  the  andertaKin|;,  for  that,  if  this  case  proceeded 
to  a  heariD|;,  titte  C^urt  would  find  it  impossible  to  bind  the  Defendant  by  the  resolt 
of  the  special  case  in  Codes  v.  Pardap. 

Mr.  Walpole,  Mr.  Campbell,  and  Mr.  Webster,  omlr^  argued  that  this  was  an 
attempt  ta  escape  from  an  undertaking  deliberately  given,  and  to  deprive  the  Plaintiff 
of  the  benefit  of  his  verdict  at  law. 

Chappell  V.  Pwday  (U  Mee.  &  W.  303),  £«wey  v.  Davidsm  (18  L.  J.  (Q.  B.)  174), 
Cocks  V.  Purday  (6  C.  B.  Rep.  860),  Boosey  v.  Purday  (4  Ex.  Rep.  145)  were  cited. 

Thk  Master  of  the  Rolls  [Lord  Langdalel,  after  referring  to  the  present  con- 
flict of  authorities  on  the  point,  said  be  thought  the  question  ought  not  to  be  brought 
before  the  Court  of  law,  under  the  circumstances  in  which  it  at  present  stood,  and  that 
it  was  not  right,  that  the  Defendant,  in  trying  a  legal  right  before  a  Court  of  Common 
Law,  should  be  bound  by  an  admission  made  under  such  peculiar  circumstances.  He 
discharged  the  Defendant  from  his  nndertaking  to  the  extent  asked,  upon  payment  of 
all  the  oosta  occasioned  tiiereby. 


[S.  G.  12Beav.  464  ;  50  E.  R.  1134  {with  note);  5  Ex.  702;  14  Beav.  317; 
18  Q.  B.  474;  16  Beav.  153.} 

A  testator  provided  that  if  "his  daughter  should  have  no  issue  male  of  her  body 
living  ai  her  deaih,  or  no  such  issue  male  as  should  be  entitled,  by  the  true  meaning 
of  that  his  will,  to  his  real  estates  thereby  limited,  then  and  in  either  of  those  oases 
he  devised  the  estates"  to  the  daughters  of  his  daughter  living  at  her  death. 
Held,  by  the  Master  of  the  Rolls  ana  Court  of  Exchequer,  contrary  to  tfae  opinioo 
of  the  Court  of  Q.  B.,  that  the  words  "  such  issue  male "  were  to  be  read  "  iasae 
male  of  her  body  "  simply,  and  not  "  issue  male  of  her  body  Ivwig  ai  her  death,'*  and 
that  upon  any  failure  of  issue  male  of  the  daughter,  her  daughters  took  the  estate. 

Where  the  words  of  a  will  are  capaUe  of  a  comtraction  which  will  give  effect  to  evoiy 
word,  it  is  not  within  the  competency  of  the  Conrt  to  alter  their  oollooation. 

The  Court  on  a  former  oooasioQ  (11  Beavan,  289),  not  feeling  satisfied  widi  the 
certificate  of  the  Court  of  Exchequer  (1  Exch.  Rep.  772),  directed  a  second  ease  for 
the  opinion  of  the  Court  of  Queen  a  Bench.  The  will  of  Morton  Davison  referred  to 
in  the  will  of  the  testator  Peter  Johnson,  was  now  made  part  of  the  casa  The  effect 
was  as  follows : — 

Morton  Davison,  by  his  will  dated  in  1769,  after  giving  a  life-estate  to  Sir  John 
Eden  (the  husband  of  Dorothea,  Uie  daughter  of  the  testator  Peter  Johnson), 
proceeded  thus "  And  from  and  after  his  decease,  then,  in  case  my  nephew  Sir 
John  Eden  shall  have  more  sons  than  one  of  his  body  lawfully  begotten,  then  unto 
and  to  the  use  of  the  second  son  of  my  said  nephew  Sir  John  Eden  lawfully  to  be 
begotten,  and  of  the  heirs  male  of  the  body  of  suoh  second  son  lawfully  issuing ;  and 
in  de&uit  of  such  issne,  to  the  use  of  the  third,  fourth,  and  aJl  and  every  oraer  the 
son  and  sons  of  the  body  of  my  said  neidkew  Sir  John  Eden,*'  except  his  eldest  son, 
successively,  and  the  several  and  the  respectave  heirs  male  of  their  bodies.  Then 
followed  a  long  series  of  limitations,  concluding  with  an  ultimate  devise  to  his  own 
right  heirs  for  ever.  There  thw  followed  this  proviso :  that  in  case'  the  title  of 
Baronet,  then  vested  in  Sir  John  Eden,  should  descend  to  the  second,  third,  or  any 
other  younger  son  of  Sir  John  [466]  Eden,  or  to  any  other  person  to  whtnn  his 
estates  were  by  his  will  limited,  nis  estate  and  interest  therein  given  should  from 
thenceforth  cease,  and  the  person  next  entitled  might  thereupon  enter. 

The  will  of  Peter  Johnson  is  stated  in  a  former  volume.  (11  Beavan,  289.)  It  is 
only  necessary  to  repeat  ^  proviso,  upon  which  the  question  principally  depended, 
which  was  as  follows : — "Provided  always,  that  if  it  shall  happen,  that  my  aftsd 


[464]  Wilson  v.  Eokn.  Manh  6, 1850. 
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dau^ter  shall  have  no  isane  male  of  her  body  Uang  eU  her  death,  or  no  such  issue  male 
IS  sDall  be  entitled,  by  the  true  meanine  of  this  my  will,  to  my  real  eatatea  hereby 
luuted  and  settled  as  afoi^fd,  tiien  ana  in  either  of  those  cases,  I  devise  all  my  said 
real  estates  (subject  reepectiTely  as  aforesaid)  to  all  the  dauefaters,  if  more  than  one, 
(rf  the  body  of  my  said  daughter  who  shall  be  living  at  her  death,  as  tmants  in 
oommoii,  and  their  heirs  respectively,  with  eross'Femainders  amongat  them  in  case  of 
any  one  or  more  of  tSaem  happeninc  to  die  under  the  age  of  twenty-one  years  and 
without  issue.  And  if  there  shoifld  be  but  one  sueh  daoghtw  Kving  at  my  said 
daughter's  decease,  and  no  issue  of  any  other  such  daughter  then  in  raing,  then  to 
such  only  surviving  daughter  and  her  heirs.  Provided  always,  that  if  any  such 
daughter  or  daughters  of  my  said  daughter  shall  happen  to  die  in  her  or  their  said 
mother's  lifetime,  leaving  issue,  then  my  will  is,  that  such  issue  of  each  such  daughter 
80  dying,  and  the  heirs  of  such  issne  respectively,  shall  have  and  take  the  estates,  or 
sbare  or  shares  of  estates,  as  the  parent  or  parents  of  such  issue  respectively  would 
have  been  entitled  to,  if  she  or  they  had  been  living  at  the  decease  of  my  said 
daughter.  And  in  case  my  daughter  shall  have  no  issue  of  her  body  living  at  [4661 
her  death,  then  I  devise  all  such  my  real  estates,  from  and  after  the  determination  ca 
&e  particular  estates  hereinbefore  thereof  limited  as  foresaid,  to  such  parson  or 
persona  "  as  his  daughter  should  appoint ;  and  subjeot  thereto  to  his  own  rigot  heira. 

The  daughter  died  in  the  lifetime  of  her  fatner,  leaving  two  aooi^  Bobert  'and 
Morton,  and  several  daughters. 

Neidier  of  the  sons  had  issne,  and  on  the  death  of  the  survivor  in  1844  his  sisters 
claimed  the  estate  under  the  above  proviso.  In  opposition  to  their  claim,  it  was 
argued,  that  the  gift  to  them  was  only  in  the  event  of  there  being  no  issue  male  of 
Lwly  Eden,  entitled  under  Peter  Johnson's  will,  living  at  htr  death,  and  that  this 
event  had  not  happened.    The  Covat  of  Exchequer  had  arrived  at  that  conolosion. 

It  will  be  convenient  to  recapitulate  the  different  dates. 

1769.  Will  of  Morton  Davison. 

1774.  His  death. 

1779,  Will  of  Peter  Johnson. 

1792.  Death  of  Lady  Eden,  leaving  two  sons  and  several  daughters. 

1796.  Death  of  Peter  Johnson. 

1810.  Death  of  his  widow,  the  tenant  for  life. 

1841.  Death  of  Morton,  8.p. 

1844.  Death  of  Bobert,  s.p. 

The  case  being  sent  to  the  Court  <^  Queen's  Bench  was  argued  before  them  in 
November  1849  (19  L.  J.  (Q.  B.)  104  [6  Ex.  752]),  and  they  certified  that  the  event 
had  happened  upon  which  the  gift  to  the  daughters  of  Lady  £d«i  arose. 

The  cause  now  came  on  upon  the  certificate. 

[4071  Mr.  Turner,  Mr.  Humphry,  and  Mr.  £huley  rested  on  the  judgment  oi  the 
Coiut  of  Queen's  Bench. 

Mr.  Walpole,  Mr.  Matins,  and  Mr.  Dumergue,  cotUrit,  relied  principally  on  the 
naaonine  <rf  tJie  Court  of  Exchequer  oo  the  former  occasion. 

Mr.  Turner,  in  mp\y. 

Thb  Mastbr  of  Tin  Roua  [Lord  Langdale].  Quite  independent  of  the  two 
opposite  opinions  expressed  by  the  Courts  of  Queen's  Bench  and  Exchequer,  I  should 
have  considered  this  as  a  case  of  very  ^eat  doubt  and  difficulty ;  and  I  shall,  there- 
fore, abstain  from  saying  anything  which  would  appear  like  confidence  in  the  view 
that  I  take  of  it.  It  is  a  great  satisfaction  to  me  that  the  parties  have  resolved  to 
take  it  to  the  House  of  Lords,  where  alone  a  case  of  such  great  doubt  is  capaUe  of  a 
final  decision. 

There  are  two  wills  to  be  considered.  It  is  very  necessary  that  the  first  will 
should  be  known,  in  order  that  the  position  of  the  second  testator,  at  the  time  he 
made  his  will,  may  be  clearly  understood.  It  seems  that  Morton  I^vison,  the  first 
testator,  by  his  will  gave  a  life^state  to  Sir  John  Eden,  his  nephew,  and  from  and 
After  his  decease,  in  case  his  nephew  Sir  John  Kden  should  have  more  aona  than  one 
am  of  bis  body,  then  to  the  nae  of  the  uetmd  son,  and  afterwards  to  the  third  and 
other  Bona 
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This  being  in  the  mind  of  Peter  Johneon  when  he  made  Jus  will,  he  deriaad  his 
estate  to  his  wife  for  her  life,  and  after  her  death,  to  his  danchter  for  her  lif^  that 
to  his  grandson  Bobert  Eden  (the  eldest  son  of  his  [46^  dtti^ter),  and  tte  first  and 
other  sons  <rf  his  body,  and  then  to  his  grandscm  HortM  John  £d«n,  Uie  seeood  son, 
with  remainder  to  bis  male  issue,  and  then  to  the  third  and  e^ry  other  son  ;  and 
then  comes  this  proviso : — That  if  any  of  these  persmis  mentioned  in  this  limitatioa 
should  become  entitled  to  the  estate  of  Morton  Davison,  then  the  devise  given  by  his 
will  was  to  cease  to  be  operative ;  that  is,  that  the  person  who  became  entided  to  the 
estato  of  Morton  Davison  should  not  under  Peter  Johnson's  will  beeome  entitied  to 
his  estate. 

Then  ft^ows  this  proviso,  "  That  if  it  shall  happen  that  my  said  daughter  shall 
have  no  issue  male  of  her  body  living  at  her  d«ith" — that  is  one  evenb — "or  do 
such  issue  male  as  shall  be  entitled  by  the  true  meaning  of  this  my  will  to  my  real 
astates  hweby  limited  and  settled  as  aforesaid," — then  there  is  a  gift  over  to  the 
daughters  of  Lady  Eden.  That  is  upcm  the  happening  of  either  of  two  events^ 
"  then  and  in  either  of  those  two  eases."  Now  were  there  two  oases,  or  waa  tbere 
only  one  case?  The  Court  of  Exchequer  seem  to  have  oome  to  the  <Mnnion  that  there 
was  but  one,  and  that  the  one  waa  involved  in  the  other.  The  Court  of  Queen's 
Bench  have  oome  to  the  oonduaion  that  there  were  two  distinct  eases  contemplated 
by  the  toatator. 

It  does  not  appear  to  me,  that,  in  this  case,  it  is  at  all  necessary,  for  the  purpose 
of  ooDSbiiing  these  clauses,  to  alter  the  collocation  of  any  words  contained  in  the 
provisa  The  words,  as  tfaey  stand,  seem  to  me  to  be  sufficiently  capable  of  receivii^ 
in  a  Court  of  Justice  a  construction,  wfaich  will  give  effect,  in  the  events  contemplatei^ 
to  every  word  contained  in  this  will ;  and  if  this  be  so^  I  think  that  it  is  neitiur 
necessaxy  nor  within  the  competency  d  the  Court  to  alter  die  Gol-{4B01-looation  oi 
the  wora^  or  to  oonstme  the  words  in  tJieir  present  collocation  as  ix  tiiey  were 
altered.  I  cannot  accede  to  the  argument  used  to-day,  that  the  word  "  sach  **  must 
refer  to  the  antecedent  words  "  issue  male  living  at  the  death,"  because  the  words 
"no  Buoh  issue  m^e"  are  followed  immediately  Dy  the  words  "as  shall  be  entitled." 
If  it  means  "no  such  issue  male  as  shall  be  entitled,"  then  the  whole  of  this  proviso 
is,  I  think,  capable  of  a  distinct  construction,  and  is  sufficient  to  ground  the  judg- 
ment of  the  Court  upon.  One  construction  is,  "if  there  should  be  no  issue  male 
living  at  the  death :  die  other  construction  is,  "  if  there  should  be  no  issue  male 
entiued  under  this  my  will" 

The  testator  refers  manifestly  and  clearly  to  the  former  clause  in  his  will,  in 
which  he  puts  an  end  to  tdie  estate  given  by  his  own  will,  on  tiie  aoquisition  of  the 
estato  to  oome  under  the  will  of  Morton  Davison.  I  own,  it  seems  to  me  that  this  is 
the  best  constamction  to  be  given  to  tiiis  will.  Withoat^  therefore,  going  into  any 
lengthened  argument  as  to  jprobabili^,  ot  what  the  testator  may  be  supposed  likely 
to  nave  done  (which  is  quite  anneoessary  under  the  dnmmstanoes),  I  think,  thi^ 
there  is  sufficient  to  enable  me  to  say,  that  die  certificate  of  tiie  Court  <^  Queen's 
Bench  ought,  in  this  case,  to  be  confirmed. 

It  is  a  great  satisfaction  for  me  to  find  that  this  matter  will  nndei^  investigation 
elsewhere,  oefore  it  is  finally  decided.  I  am  persuaded  that  there  must,  in  this,  as  in 
many  other  similar  eases,  be  such  a  difference  of  opinion,  as  to  the  construction  which 
ought  to  be  given  to  this  will,  t^t  the  parties  cannot  be  easily  satisfied,  and  perliapa 
eannot  be  happy,  unlws  it  is  determined  by  the  highest  ttibuuL 

[460]  Orahak,  on  behalf,  &c  v.  Thx  Birksnhiad,  Lancashuue,  and  Ghxshiu 
Junction  Eailwat  C!ompant.  J%  22,  24,  25,  27,  1860. 

[S.  C.  on  appeal,  2  Mac.  &  Q.  146 ;  42  E.  R  67 ;  2  H.  &  Tw.  460 ;  47  £.  R  176a 
See  San  v.  Londm  and  NorthrfFutem  BaOmtv  Cmpany,  1861,  2  J.  &  H.  121.] 

The  rights  of  shareholders  in  railway  companies  depend  on  their  rights  as  co-partners, 
greatly  modified,  however,  by  the  public  duties  and  Parliamentary  conditions  to 
which,  on  the  oonstitution  of  their  partnerships  they  subjected  tihemselves  to. 
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Where  a  nilway  eompany  has  andertaken  to  eomplete  a  line,  or  any  wriea  of  lines, 
they  are  bouiiid  to  eomplete  the  whole  line  or  series  of  lines,  and  are  not^  without 
Parliamentary  authority,  at  liberty  to  abandon  any  portion  of  their  undertaking. 

Existing  contracts  for  making  part  of  the  line  are  no  answer  to  an  application  to 
prevent  a  railway  company  from  making  a  portion  of  the  line  wit^  an  intention  of 
oompletinji;  less  than  the  whole. 

Od  an  apfdicatitHi  for  aa  injunction  to  prevent  a  railway  eomnoy  from  making  a 
portion  only  of  their  line,  abandoDing  nie  rest^  tiie  Court  would  not  be  disposed  to 
act  in  a  severe  and  striet  muiner,  if,  oy  a  mudl  expenditure,  a  great  benefit  might ' 
result  to  Ae  shareholdera  and  a  eonsidefable  advantage  to  the  publio. 

ObeervatioaB  as  to  the  discretion  of  die  Court  in  eneh  a  case. 

The  circumstances  oonneoted  with  the  above  railway  company  are  stated  in  the 
former  eases  of  Dvmvile  v.  The  Birkenheadf  dx.^  Baikoay  Compa/iMf  (cmie,  p  444),  and 
more  fully  in  the  report  of  the  appeal  in  the  present  case.    (See  2  Mac.  &  Gt.  146.) 

The  following,  werefore,  is  a  sufficient  outline  of  the  case : — In  1637  an  Act  of 
Parliament  empowered  a  company  to  oonstruet  a  railway  from  Chester  to  Birkenhead. 
In  1846  another  oompany  were  empowered  to  make  a  railway  <rf  forty-siz  miles,  to 
unite  the  former  with  the  Manchester  and  Krmingham  Bailway.  And  in  1847  both 
these  eompanies  were  amalgamated  and  beoame  one. 

On  the  Ist  ot  January  1847  the  latter  company  entered  into  a  omtract  with 
Brassey,  for  the  ezeention  of  certain  ^  the  works.  He  commenced ;  but,  in  conse* 
aaenoe  of  the  pecuniary  difficulties  of  the  oompany,  the  works  were  suspended  in 
September  1847. 

[461]  The  Plaintiff,  a  shareholder,  by  this  bill,  allied  that  the  directors  had 
abandoned  the  junction  line,  except  about  seventeen  miles.  That  they  had  made  and 
were  enforcing  calls  for  the  illegal  purpose  of  constructing  the  proposed  railway  from 
Chester  to  Lower  Walton  only :  that  they  threatened  to  forfeit  the  shares  for  non- 
payment, and  were  about  to  borrow  a  sum  of  £200,000  for  the  same  illegal  purpose. 
The  bill  prayed  a  declaration  of  the  illegality  of  making  a  part  only  of  the  railway, 
odierwise  tliaD  for  the  purpose  of  completing  the  whole,  or  to  make  calls  or  borrow 
money  for  that  purpose ;  tiut  the  directors  mij^t  indemnify  the  company,  and  for  an 
injunction. 

A  motum  was  now  made  to  restrain  the  DcfenduitB  from  making  and  from 
applying  the  funds  of  the  company  in  constructing,  the  railway  from  Chester  to 
Lower  Walt<m  only,  or  any  otoerwise  than  in  completing  the  whole  line ;  from 
boitowing  the  £200,000,  and  making  uid  enfcmiing  calls  for  the  above  purpose : 
from  forroiting  the  shares  for  non-payment ;  and  from  bringing  actions  at  law  to 
recover  the  calls. 

Mr.  K.  Palmer  and  Mr.  Cole,  in  support  oi  the  motion. 

Mr.  Turner  and  Mr.  Ghuse,  for  the  company. 

Mr.  Boupell  uid  Mr.  Willoook,  for  the  directors. 

Mr.  Kb  Palmer,  in  reply. 

Cehm  V.  H^ilkkum  (ante,  p  126,  138,  and  1  Mac  &  G.  461,  and  1  HaU  &  T.  554), 
The  Attonu^^hiurai  v.  m  [462]  Corjmraiim  of  Poole  (4  MyL  &  Or.  17),  Fream  t. 
Leum  (lb.  249,  and  9  Sim.  66),  Siaire  v.  Campbdl  (1  MyL  &  Cr.  469),  Jvperh  v.  Page 
(1  Phill.  779),  Mozley  v.  Alstoti  (1  Phill.  790),  Mshanbon  v.  Larpent  (2  Y.  &  C.  (C.  C.) 
607),  Evans  v.  Stokes  (1  Keen,  24),  Oray  v.  ChapUn  (2  Sim.  &  St  267),  Bromley  v. 
Smiih  (1  Simons,  8),  Preston  v.  ne  Grand  CoUwr  Dock  Company  (11  Simons,  327), 
Salmon,  v.  RandaU  (3  Myl.  &  Cr.  439),  The  Ma/gor,  de.,  of  Knifa  Zymi  v.  Pemberton  (1 
Swan.  244),  were  cited. 

The  Mastek  of  thk  'Rolls  [Lord  Langdale].  This  undoubtedly  is  a  case  of  very 
great  importauce,  and  considering  the  extent  of  the  evil  to  which  the  Defendanto 
may  be  exposed  by  the  operation  of  an  injunction,  one  cannot  wonder  at  every  effort 
being  made  by  them  to  retain,  what  they  conceive  to  be^  their  right  to  proceed  witik 
the  construction  of  the  works,  notwithstanding  their  failure  in  nmtpleting  all  tiiat  is 
required  of  them  by  the  Act  of  Parliament 

I  have  very  frequentiy  had  occasion  to  observe,  that  the  rights  of  shareholders  in 
tikese  companies  depend  on  their  rights  as  oo-partoers :  greatiy  modified,  however,  by 
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the  publie  duties  and  Pbriiamentary  oonditioiis,  to  wbidi,  on  tAao  wusUUitMm  of  their 

partnership,  they  subjected  themselves.  It  is,  therefore,  impossible  to  oome  to  anything 
like  a  satisfactory  ooneluaion  on  the  points  raised  in  this  case,  unless  we  have  r^ara 
both  to  the  principles  affecting  partnerships,  and  to  the  puUic  duties  they  nave 
undertaken,  and  we  Parliamentary  eonditioiis  to  whieh  they  have  snbjected 
Uiemselves. 

[463]  I  consider  it  to  be  now  dearly  established  in  this  Court,  Uiat  railway 
oompanies,  constituted  by  Act  of  Parliament,  have  a  oondition  impCMed  upon  them  to 
fulfil  all  which  the  Act  contemplated,  and  if  they  have  undertaken  to  complete  a  line^ 
or  any  series  of  lines,  they  are  bound,  in  duty,  to  complete  the  whole  of  that  line  or 
series  of  lines,  and  are  not,  without  Pu>liamentary  authority  (whidi  is  the  onh^ 
competent  authority  for  that  purpose),  at  liberty  to  abandon  any  portion  of  their 
undertaking.  It  is  npon  those  conditions  that  the  Legialatnre  has  given  to  these 
companies  such  extraordinary  and  despotic  power  over  the  private  property  of 
individuals :  it  is  upon  the  faith  that  the  whole  works  contemplated  by  Parliament 
will  be  completed,  and  that  they  are  likely  to  produce  a  public  benefit^  to  an  extent 
so  great  as  to  compensate  for  the  invasion  of  the  private  rights  of  individuals  having 
property  in  the  line,  that  these  extraordinary  powers  are  given. 

The  great  misfortune  of  late  years  has  been,  that  these  companies,  when  once  they 
have  acquired  these  extensive  powers  under  Acts  of  Parliament,  have  too  frequenUy 
been  led  away  with  the  notion,  that  they  were  given  them  for  the  benefit  of  the 
shareholders  alone ;  and  that  they  mi^t  be  exercised  for  their  benefit,  without 
any  regu^  to  the  ^reat  public  duties  which  the  company  have  undertaken.  However 
erroneous  this  notion  may  be,  I  cannot  attach  any  seriousj  blame  to  the  perMHU  who 
have  acted  in  that  manner  in  recent  times.  It  is  very  probable  that  they  have  been 
innocently  misled  into  these  mistakes  by  the  seal  with  which  they  have  prosecuted 
the  particolar  interest  of  thme  depending  on  them,  and  from  not  being  sufficiency 
informed  of  the  obligations  to  whieh  they  were  subjected.  I  am  very  far  from 
attaching  [464]  any  great  blame  to  this  company ;  at  the  same  time,  one  must  bear 
in  mind — that  this  is  no  new  law  now  introducwl,  but  a  mere  application  of  the  law 
perfectly  well  understood ;  and  besides,  no  principle  is  more  familiar  to  us  than  this : 
that  ignorance  of  the  law  can  never  excuse  its  violation. 

The  principle  then  being,  as  I  conceive,  perfectly  well  established,  and  not  to  be 
deviated  from  except  by  authority  of  Parliament,  or  by  a  contrary  deeisi<m  of  the 
House  of  Lords  upon  appeal,  it  must  be  acted  on  as  law  here ;  and  this  Court  is  not 
to  exercise  any  arbitrary  discretaon  in  permitting  a  vi(^tion  to  take  place. 

In  tbis  case  it  clearly  appears  that  power  was  given  to  make  Uie  whole  line  to 
Stockport,  and  a  Inanoh  tine  from  Hootcm  to  Helwy.  That  was  the  object  which 
Parliament  had  in  view.  Whether  under  right  or  wrong  priuciples — whether  on  a 
notion  of  encouraging  competition  or  any  other  notion  (for  with  all  that  we  have 
nothing  to  do  here) — beyond  all  question,  it  was  the  object  of  Parliament,  that  the 
whole  of  that  line  and  its  branches  should  be  completed  ;  and  it  was  upon  the  faith 
tiiat  that  would  be  done,  that  the  powers  were  given  by  the  Act. 

It  is  now  proposed  to  do  certain  things,  but  not  with  a  view  of  completing  the 
whole  line.  I  give  credit  to  the  company  for  having,  on  this  occasion,  frankly  and 
fairly  stated  what  is  the  present  state  of  things ;  ana  for  this  the^  are  entitled  to 
every  favourable  consideration  that  can  be  given  them ;  but  it  must  now  be 
necessarily  admitted,  tiiat  they  do  not  intend,  and  are  not  aUe,  at  this  time,  to 
complete  the  Parliamentary  contract  They  are  unaUe  to  perform  the  con-[46IQ- 
ditions  in  respect  of  which  tiie  powers  were  granted  to  them,  and  diey  deaire  tfawt 
they  should  not  be  restrained  from  proceeding  to  do  part  only  of  that  whole  which 
they  have  underti^en,  and  are  under  an  obligation  to  complete.  This,  as  I  conceive, 
comes  directly  within  the  principles  established  in  the  former  oases.  They  are  not  to 
do  a  part  only,  although,  without  the  completion  of  that  part,  the  whole  oould  not  be 
completed.  They  have  a  right  to  do  the  part  in  contemplation,  and  wit^  the  intention, 
of  completing  the  whole ;  but  they  have  not  a  right  to  do  that  which  in  truth  is  a 
substitution  of  something  new,  and  something  different  from  that  which  was  intended 
by  the  Parliamentary  contract. 

It  has  been  veiy  ingeniously  and  aUy  argued,  that  this  is  not  like  tiie  fwmer 
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'caws ;  for,  in  the  firstplaoe,  it  is  said  that  this  is  dmng  a  part  of  that  which  must  he 
'  a  part  of  the  whole.  So  also  was  going  from  Epeom  to  Leatherkead,  part  of  the  way 
'  from  Epsom  to  Portamoutfa.  I  oannot  see  that  there  is  any  differenoe  between  the 
'  two  cases,  in  that  resneot. 

But  then  it  is  saia  that  here  contracts  hare  been  lawfully  entorod  into,  with  the 
intention  of  oompleting  the  whole  line.  I  cannot  sea  how  that  can  mi^e  any 
'  material  differenoe  in  this  matter.  On  the  Ist  of  January  1847,  and  at  a  time  when 
'  there  was  a  {Hvspect  of  completing  the  whole  line,  the  contract  was  entered  into  with 
Mr.  Brassey,  and  works  were  commenced  with  a  riew  of  perfonning  that  contract, 
'  and  oi  oompleting  the  whole  line  in  the  month  of  March  following,  which  was  before 
the  Amalgamation  Act  passed.  Those  works  were  afterwards  suspended  for  a  very 
considerable  time.  Having  entered  into  those  contracts  with  Mr.  Brassey,  and  havii^ 
thereby  incurred  very  onerous  obligaticms,  is  their  inability  to  [466]  perform  their 
eontract  or  to  answer  the  obligations  which  they  hare  entered  into  with  him,  a  reason 
why  they  are  to  be  lUlowed  to  depart  at  all  from  the  obligatiMi  which  the  Act  ol 
Parliament  has  inmosed  on  them  %  It  may  be  extremely  unfcMtnnate  for  them  that, 
at  a  time  when  they  intended  to  do  what  was  perfectly  right  and  act  vithin  the 
eooditions,  they  should  have  entered  into  a  contract,  and  that  while  the  contract  was 
ID  prooess  of  execution,  they  should  find  themselves  in  such  a  situation  that  they 
could  not  perform  their  part  of  it.  But  is  that  a  reason  why  the  conditions  of  the 
Act  of  Parliament  are  to  be  departed  from^  Is  the  circumstance  that  they  are 
aooident^y  unable  to  perform  their  obligations  to  Mr.  Brassey,  a  reason  for  enlarging 
the  powers  given  by  the  Act  of  Parliament  1  I  confess  I  do  not  see  how  that  can  he 
so ;  and  though  it  has  been  urged  with  great  ingenuity  and  ability,  I  own  that  it  has 
been  wholly  oat  of  my  power  to  follow  wis  argument — that  the  conditions  of  an  Act 
of  Parliament  are'  to  be  violated,  because,  with  the  intention  of  adhwing  to  its 
etmditioni,  tiie  company  has  entered  into  a  oon tract  which  they  are  as  much  unable 
to  perforro,  as  they  are  unable  to  perform  the  coDditions  oi  the  Act  of  Parliament  I 
consider  tiutfe  this  oan  form  no  excuse  for  not  following  die  enactment  of  an  Act  ctf 
Parliament  wbieh  they  and  everybody  else  are  bound  to  take  notice  of  and  to 
observe. 

Then  it  is  said  that  this  case  differs  from  the  other,  by  reason  of  the  nature  of  the 
combination  and  contract  existing  between  the  Birkenhead  and  Chester  line,  and 
the  other  parties.  The  proprietors  of  the  Chester  and  Birkenhead  Line  are  merged 
in  the  general  proprietors  of  the  two  concerns ;  but  the^  were  contracting  parties  for 
a  purpose  sanctioned  by  Act  of  Parliament,  [467]  which  imposed  on  mem  the 
obligations  of  completing  the  whole  line,  I  conceive,  therefore,  that  this  makes  no 
difference  at  all,  and  that  they  are  subject  to  t^e  application  of  the  same  prinoiple 
which  has  been  adopted  in  the  other  cases  referred  to ;  and  that  this  is  no  reason  why 
the  authority  of  the  Cmirt  should  not  be  arolied  in  tbi^  as  in  the  otiier  oases,  to 
prevent  the  oonstmetioD  of  a  new  line,  and  tu  subetitotion,  by  private  authority,'  oi 
a  new  contract,  a  new  condition,  and,  in  truth,  something  quite  different  from  that 
which  they  are  authorised  bv  the  Act  of  Parliament  to  construct. 

The  only  matter  that  has  given  me  much  anxiety  in  this  case,  has  been  the 
representations  which  have  been  made,  as  to  the  very  great  and  distressing  loss  which 
must  be  incurred,  if  these  works  should  be  now  suddenly  stopped.  Counsel  hare  not 
argued  that,  because  a  ^eat  loss  will  be  caused,  by  preventing  a  violation  of  the 
conditions  of  the  Act  of  Parliament,  the  company  are  to  be  allowed  to  violate  it.  It 
has  not  been  put  on  that,  but  the  great  loss  which  will  be  incurred,  has  been  consider^ 
ably  dwelt  upon. 

The  point  most  dwelt  upon  is  this : — It  is  now  intended  (that  is,  by  those  who 
are  making  the  propoaiticms  to  the  Legislature,  for  that  is  tbe  only  intention  that  I 
know  of  now)  to  mate  an  authority,  oy  which,  with  due  attention  to  the  public 
interest,  a  deviation  from  the  original  plan  ma^  be  allowed ;  t.^^  there  is  a  proposition 
before  Parliament  to  create  an  authority,  which  shall  nnsees  a  right,  if  it  thinks  fit 
and  in  a  proper  case,  to  allow  a  departure  from  the  conditions  impwed  by  Parliament, 
and  which  may  enable  parties  to  abandon  a  portion  of  these  works,  upon  the  condition 
of  doing  the  whole  of  which  the  powers  were  given.  In  point  of  prinoiple,  it  seems 
to  me  very  diffiouH  to  see  how  [468]  ^^i*  ailment  can  oe  ap{^iea.   Must  not  this 
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and  every  otiier  Goart  admioistw  the  law  in  th«  state  in  whidk  it  is  when  they  are 
called  npoD  to  administer  it  1  Of  this  there  really  can  be  no  doubt. 

Then  it  is  said  that  the  jurisdiction  by  injunction  is  an  additional  and  superadded 
remedy  to  the  legal  remedy,  and  is  discretionary.  It  is  so ;  but  this  jurisdiction  is 
applied  according  to  general  rules,  and  the  Courts  must  not  go  to  the  eximragant 
length  of  saying,  we  have  such  a  discretion  that  we  will  not  give  the  persons  ap^ying 
for  the  iDjunction  the  benefitof  the  law  as  it  now  stands,  because  we  apprehend  that 
the  Legislature,  seeing  that  the  application  of  the  law  is  likely  to  produce  extensive 
loss,  will  alter  it  luvine  on  different  ocoassiHu  seen  the  great  hardship  to  which 
parties  may  be  exposed  by  an  injunctioD,  and}  on  the  other  hand,  cases  where  an 
additional  expenditure  of  scmie  amount  (without  oarrving  on  new  wwks)  micht  tend 
to  give  the  public  the  benefit  of  the  wM-ka^  so  far  as  toey  had  been  comipdeted}  and  at 
the  same  time  be  profitable  to  the  shareholders  eonoeroed,  and  perhaps  prevent  the 
whole  being  an  absolute  loss,  I  have,  at  least,  endeavoured  to  persuade  mysdf  that 
the  Court  might  exercise  a  discretion  of  that  sort.  I  aita  far  from  sure  that  I  have 
been  right  in  that  respect.  I  have  had  read  to  me  the  report  of  what  was  said  on  a 
former  occasion  (see  Hodgson  v.  Earl  Fowis^  12  Beav.  529),  which  I  belive  is  perfectly 
correct ;  but  since  that,  two  cases  have  occurred,  in  both  of  which  I  have  failed  to 
exercise  a  discretion  of  that  sort  in  the  least  degree  available.  In  one  case,  the 
oompany  had  carried  the  line  to  a  certain  extent,  and  all  they  wanted,  in  order  to 
make  the  line  useful,  was  the  erection  of  a  sattion ;  and  the  question  wis,  [466] 
whether  it  would  be  possible  to  allow  Ihe  expense  Q^  a  station.  It  seemed  to  me  to 
be  a  case  in  which,  without  any  great  mischief  to  the  shareholders  or  anybody,  the 
Court  miflht  do  it ;  and  I  was  anxious  to  make  the  teial,  and  I  daresay  everytiiuig 
waa  done  oy  the  parties  to  bring  before  me  a  case,  on  whidi,  if  I  thooght  the  dia^Uon 
existed,  it  might  be  exercised  ;  but  it  failed.  The  other  was  a  case  respecting  the 
payment  of  dividends  already  declared.  {Carlisk  v.  The  Soutk-Eastem  Bailwatf 
Company,  13  Beav.  299,  and  1  Mac  &  Qor.  689.)  It  seemed  to  me  very  hard  to  stop 
the  pavment  of  the  income  of  parties,  when  there  were  funds  in  hand,  said  to  be 
properly  applicable  to  the  payment  of  dividends.  The  parties  endeavoured  to  make 
out  such  a  case  as  would  justify  me  in  permitting  the  application  of  the  fund,  but 
they  foiled.  It  was  satisfactory  to  me  to  find  that  on  another  point  not  brought 
before  me,  that  injury  to  individu^s  was  afterwards  prevented  by  the  Lord 
Chancellor. 

Whether  saeAi  a  joriadicticm  does  exist  or  not^  and  which  I  do  not  mean  to 
repndii^  because  a  case  may  arise  in  which  die  Gtmrt  would  not  be  disposed  to  act 
in  a  severe  and  strict  manner,  if,  by  a  small  expenditure,  a  great  ben^t  might  result 
to  the  shareholders  and  a  ccnsiderable  advanta^^  to  tiie  public,  I  think  I  must  grant 
an  injunction  in  this  case. 

It  is  not  without  considerable  regret  that  I  find  myself  bound  to  come  to  the 
conclusion  which  I  have  done  in  this  case.  I  think  that  the  Defendants  ought  to  be 
restrained  from  going  on  with  these  works,  which  are  not  intended  to  be  a  completion 
of  the  whole ;  and  my  opinion  is  that  the  circumstance,  that  this  order  is  very  likely 
to  be  productive  of  oonsiderable  [470]  loss,  does  not  justify  me  in  exercising  aay 
discretion  in  refusing  Uie  application  for  an  injunction. 

As  to  the  loan,  u  there  are  legal  and  just  purposes  for  which  some  loan  may  be 
raised,  I  am  not  diEfpoaed  to  grant  the  injunction  in  the  terms  asked ;  but  I  think  it 
would  be  reasonable  to  grant  an  injuncti<m  to  restrain  them  from  raising  money  for 
any  purpose  other  than  that  of  paying  off  loans  already  made.  I  think  tim  would 
be  right,  because,  from  the  manner  in  which  the  company  have  {ffooeeded,  there  are 
indications  that  the  loan  was  for  general  purposes. 

As  to  calls  and  declaring  shares  forfeited,  it  is  to  be  observed  that  the  calls  may 
be  made  for  purposes  peifectly  legal  Galls  may  be  due  and  unpaid  which  are 
absolutely  required  for  the  purpose  of  enabling  the  company  to  satisfy  liabilities 
properly  incurred,  and  which  may  have  been  left  undischarged,  in  consequence  of  the 
calls  not  having  been  paid ;  if  so,  it  would  not  be  right  to  grant  an  injunction  in 
terms  which  would  preclude  the  directors  enforcing,  in  any  le^  mode,  the  payment 
of  calls  which  may  be  required  for  legitimate  purposes.  The  difficulty  is  in  framing 
the  order.   If  wcwds  can  be  introduced  modifymg  the  order  so  as  to  leave  than  at 
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liberty  to  enforce  oalls  for  the  payment  (rf  all  leftitimate  pur^oees,  I  am  disposed  to 
graot  the  injunction  to  that  extent.  I  should  oe  sorry,  while  preventing  the  part 
.  performance  of  works  which  ought  to  he  performed  in  entirety,  to  prerent  the 
.making  those  payments  wt^h  they  ought  to  make  in  disduu^  oi  just  eutims. 

Note. — Upon  appeal,  Lord  Cottenham,  upon  the  ground  of  aoquiesoence  on  tiie 
part  of  the  Plaintiff,  and  conaidering  that  the  eianting  of  the  injunction  was  aoting 
too  stringently  od  the  admitted  rule,  dissolved  it  except  as  to  the  intended  loan  w 
£200,000.   See  2  Mac.  &  Got.  146.   [2  H.  &  Tw.  450.] 


[471]   DOTLK  V.  DOYIM.   Jan.  18,  1860. 

A.  and  B.,  the  repreeentatiTes  of  a  sarviving  trustee,  were  made  parties  to  a  eoit 

respecting  the  trust  property,  and  were  served  with  a  ooipj  bUl,  and  not  with 
siU^tma.  They  objected  from  the  beginniog,  but  did  not  intervene.  New  trtistees 
were  appointed,  and  seven  years  afterwards  an  order  ^as  made  in  the  abeenee  of 
A.  and  B.,  for  the  distribution  of  the  fund  and  delivery  out  of  Court  of  the  title- 
deeds.   A  petition  by  A.  and  B.  to  disdiai^  tiie  order  was  dismissed  with  costs. 

By  the  decree  made  in  1818  it  was  ordered  that  the  will  of  the  testator  should  be 
established,  and  the  trusts  thereof  performed,  and  the  usual  accounts  were  directed 
to  be  takw.  The  title-deeds  and  trust  funds  were  brought  into  Court  in  the  snitt 
and  orders  were  fn>m  time  to  time  made  ior  payment  of  we  income. 

Id  1836  two  new  brustees  <rf  the  testator's  will  were  appointed,  and  tiie  traat 
eatates  were  oonreyed  to  them.  They  afterwards  botii  died,  and  the  tout  estates 
tiien  becune  vested  in  Turner  and  Layton,  the  representatives  of  the  last  surviving 
tiustee  (the  Petitioners). 

In  1842  a  bill  of  revivor  was  filed,  to  which  Turner  and  Layton  were  made 
parties.  The  bill  did  not  pray  a  rnhpoena  against  them,  but  that,  being  served  with  a 
copy  of  the  bill,  they  might  be  bound  by  the  proceeding  (See  23d  &der  of  August 
1841.    Ordines  Can.  171.) 

Being  served  with  copies  of  the  bill  in  January  1842  Turner  wrote  to  the 
Plaintid^  solicitor  as  follows : — "I  think  you  have  tuen  a  wrong  course  in  serving 
Mr.  Layton  and  myself  with  office  copies  of  the  loll  ci  revivor  in  the  suit^  instead  of 
tul^Mjmtu.  We  shall  not,  however,  appear  to  the  bill,  and  thereby  subject  cursives 
to  the  risk  of  costs,  but  shall,  if  we  are  so  advised,  at  some  future  pwiod  insist  ^t 
we  are  not  to  be  bcmnd  by  the  proceedings." 

[4733  In  1843  new  trustees  were  appranted  in  the  sait^  and  a  draft  of  a  oonvey- 
ance  of  tiie  trust  property  to  the  new  trustees  being  sent  for  the  perusal  oS  Turner 
and  Layton,  they  declined  to  execute  it^  e»>ept  under  an  order  of  the  Court,  in  a  suit 
duly  constitnteci   A  similar  application  and  refusal  were  repeated  in  1849. 

On  the  10th  of  December  1849  the  order  now  complained  of  was  made,  upon  a 
petition  which  was  not  served  on  Turner  and  Layton,  and  thereby,  after  providing 
for  the  payment  of  costs  and  legacy  duty,  the  payment  to  and  transfer  between  the 
parties  of  a  large  sum  in  Court  was  ordered ;  and  it  further  ordered,  that  the  title- 
deeds  should  be  delivered  out  of  Court  to  the  new  trustees  appointed  in  1842. 

Messrs.  Turner  and  Layton  now  presented  a  petitirai,  praying  that  the  order  of 
the  10th  of  December  1849  might  be  disohargea  with  eosts;  and  tiiat  the  stock 
toansfarred  might  be  brought  back. 

Mr.  Bonpul  and  Mr.  C.  Barber,  in  support  of  the  petition.  The  whole  d  the 
{HDceedings  under  the  bill  of  1842  were  irregular.  Messrs.  Turner  and  Layton  were 
trustees,  having  the  legal  estate  vested  in  them,  and  oould  not  be  considered  as  parties 
Mainst  whom  "no  account,  payment,  amveyanee,  or  other  direct  relief,  was  sought." 
Tneir  accounts  ought  to  have  been  taken  before  their  discharge,  and  their  right  to  the 
title-deeds  ought  not  to  be  interfered  with  in  their  absoioe ;  besides  tiiis,  a  "  eonvejf- 
OMe  "  of  the  legal  estate  was  required  from  them. 

There  has  been  no  acquiescence:  the  Petitioners  gave  distinct  notice  of  the 
irregoluity  from  the  beginning,  and  it  was  the  duty  of  the  Plaintiff  to  correct  it  It 
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[473]  was  the  fault  of  the  Plaintiff  in  not  acquiescing  in  the  objection  then,  instead 
oi  persisting  in  the  error. 

Mr.  Turner  and  Mr.  Hare,  conird,.  The  bill  does  not  pray  any  conveyanoea  and  no 
such  order  has  been  made.  It  is  too  late  for  persons,  being  bare  trustees,  to  complain 
of  former  irregularities  which  do  not  in  any  way  affect  them.  They  might  either 
have  entered  a  special  appearance  requiring  notice  of  the  proeeedingB  (27th  Order  of 
August  1841.  Ordines  C^n.  172),  or  might  have  required  to  have  the  suit  proeecuted 
against  them  in  the  ordinary  way.  (26th  Order  of  August  1841.  Ord.  Can.  172.) 
Tney  did  neither,  and  have  therefore  bound  themaelvea  oy  their  aoquiescenee  in  the 
proceed  inga. 

The  course  taken  was  adopted  for  the  sake  of  economy,  and  all  portiei  beneficially 
interested  are  before  the  Court  to  protect  their  own  interests. 

Mr.  Roupell,  in  reply.  The  Plaintiff  was  altogether  wrong  from  the  beginning, 
and  he  alone  had  the  power  to  correct  the  error.  It  is  not  reasonable  to  expect  the 
Petitioners,  who  were  trustees,  to  enter  a  special  appearance  at  the  peril  of  costs. 

The  Master  of  the  Rolls  [Lord  Langdalej.  The  course  which  has  been 
pursued  in  thia  case  is  very  extraordinary.  In  1842  the  Petitioners  were  served  with 
a  copy  of  a  bill ;  and  it  is  plain  that  they  were  then  well  awan  of  the  objection,  for, 
in  the  letter  thev  reserve  their  ri^t  "at  aome  future  period  to  insiat  that  Uiey  are 
not  to  be  bound  by  the  proceedings." 

[474]  The  order  of  December  1849  was  aftwwards  obtauied  upon  a  petitioD,  which 
it  is  said  was  not  served  on  the  present  Petitioners ;  and  now,  after  uie  money  has 
been  paid  out,  this  petition  is  presented,  praying  that  the  order  of  December  1849 
nuty  be  discharged,  fuid,  if  proper,  that  any  money  paid  out  may  be  paid  in  afcain. 

The  Petitioners  now  object,  that  that  order,  which  was  made  for  the  ben^t  of  all 
parties  interested,  was  irregular,  and  ought  to  be  entirely  set  aside.  Undoubtedly,  if 
any  injustice  has  been  done,  it  ought  to  be  corrected ;  but  I  have  not  the  leaet  reason 
to  think  that  anything  of  the  kind  has  happened. 

It  is  said  that  the  proceeding  was  irregular,  and  that,  even  if  there  had  been  a 
poshave  decree  that  the  Petitioners  should  convey,  it  would  have  been  ineffectual  ae 
uninst  tiiem,  for  the^  ought  to  have  been  served  with  a  auJ^xma  and  witii  the  petition, 
^ey  put  their  case  in  this  way :  the  Court  was  to  adjudicate  whether  any  convey- 
ance waa  to  be  made  by  them  <»  the  trust  estates,  and  if  st^  they  did  not  come  within 
the  Genera]  Order.   Such  may  be  the  result  even  now. 

These  gentlemen  say,  "  here  is  an  irregularity,  and  nothiu|[  which  has  been  dine 
as  between  the  other  parties  is  to  be  of  the  least  avul ;  the  '  irregularity '  is  such  aa 
even  to  defeat  the  rights  of  the  parties  to  the  cause."  I  am  not  at  all  of  that  opinicoi. 
The  Petitioners  are  trustees  and  may  have  a  duty  to  periorm,  but  they  have  no 
intorest,  further  than  they  may  be  oonsidered  as  having  an  interest  in  perfcoming 
their  duty.  They  might  have  appeared  notwithstanding  they  were  not  served  with 
a  tabpesna.  Why  did  they  not  t  They  say,  that  although  they  were  right  in  their 
objection,  [476]  they  did  not  appear  because  they  oould  not  trust  to  the  Court  to 
protect  them  against  costs.   This  is  absurd  and  ridiculous. 

They  might  have  entered  a  special  anpearanoe,  and  they  would  then  have  had 
notice  €^  the  petition  upon  which  the  order  complained  of  was  made,  and  of  every 
other  proceeding.  They  did  not  do  so,  but  by  their  own  supine  negligence,  permitted 
the  proceedings  to  go  on  and  the  order  to  be  made.  They  might,  at  any  time,  have 
applied  to  be  heard  on  any  matter  affieoting  thun ;  but  instead  of  that,  they  ask  to 
discharge  the  order  fUtc^ther,  as  irreeular  from  the  beginning,  on  the  ground  that 
they  ought  not  to  have  been  served  with  a  copy  of  the  bill. 

I  cannot  help  bein^  astonished  at  the  reoklessness  with  which  it  is  attempted  to 
open  the  proceedings  in  this  case  on  grounds  so  light  I  quite  agree  that  no  valid 
order  can  be  made  against  these  parties  in  their  a^ence ;  and  if  it  be  attempted  to 
enforce  any  such  order  they  may  then  appear  and  resist  it 

With  Inspect  to  the  deeds,  they  say,  that  if  these  deeds  relate  to  ^e  trust 
property,  it  is  proper  that  they  shomd  have  notice  of  the  order  before  the  deeds  are 
delivered  out  The  Court  took  the  deeds  from  tiie  tenant  for  life,  and  I  see  no  reason 
why  tdie  tariutees  should  concern  tiiemaelves  about  matters  respecting  which  they  have 
no  reapcmsibility. 

Dismiss  the  petition  witii  costs. 
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[476]  BOWLEY  v.  Adams.  Monk  12,  April  15, 1860. 

The  case  of  JDe  Vime  v.  De  Vime  must  be  acted  on  with  some  caution,  and  it  is  not 
lit  every  case  of  delay  in  the  delireriag  of  a  sufficient  abstract,  that  a  vendor  is  to 
lose  the  interest  which  he  has  stipulated  for. 

Upon  a  sale  under  the  Court,  on  the  lith  of  September,  there  was  a  condition  that 
the  purchaser  should  confirm  the  report,  and  before  the  10th  of  November  pay  his 
purchase-money  and  interest  from  the  29th.  of  September,  and  be  entitled  to  the 
rents  from  that  time ;  and  "  under  no  ciroumsfeanoes  "  was  he  to  be  excused  paying 
interest  from  that  time.  The  purchaser  was  unable  to  obtain  and  serve  the  order 
of  confirmation  until  the  29th  of  November.  The  abstract  was  delivered  on  the  6th 
td  Decomber,  and  the  requisitions  finally  answered  oa  tiie  17th  of  Jannary.  Held, 
that  there  was  no  sudi  delay  on  the  part  of  the  vendor  as  to  release  the  porohaser 
from  payment  of  intflirest. 

On  the  14th  September  1849  some  property  was  sold  by  auction  in  these  suits. 

By  the  conditions  of  sale,  the  purchaser  was  to  obtain  the  confirmation  of  the 
report,  and,  on  or  before  the  10th  of  November  1849,  pay  in  his  purchase-money,  with 
interest,  from  the  29th  of  September  1849,  and  the  o<Hidition  prooeeded  tJius *' Aud 
thereupon  the  purchasers  shall  be  entitled  to  the  rents  from  t^e  29th  of  September 
1649,  andimder  no  dramstanoea,  shall  the  ptwehtuer  taeuted  from  paying  wtetTsi,from 
that  dag  vniU  paiymmt  of  the  purduue-monmf." 

The  purohaser  was  limited  to  twenty-one  days  to  deliver  objections  to  the  title. 

Mr,  Wood  became  the  purohaser ;  but^  in  consequence  of  the  offices  being  shut 
daring  the  Long  Vacation,  and  by  reason  of  an  application  by  a  third  party  to  open 
tjie  biddings,  the  order  abstrfate  was  not  obtained  till  the  32d  of  Novamwr,  and  it 
was  served  on  the  29ik.  The  abstract  was  delivered  on  the  6th  of  December;  the 
purchaser's  requisitions  were  delivered  on  the  2lBt,  mad  answered  on  the  Slst ;  further 
requisitions  were  delivered  on  the  10th  of  January,  which  were  uiswered  "without 
prejudice"  on  the  17th,  and  on  the  18th  [477]  notice  of  motion  was  given  to  pay  the 
purchase-money  into  Oourt  mihout  interest. 

The  only  question  was,  whether  the  purchaser  was  bound  to  pay  interest  on  his 
purchase-money  from  the  29di  of  September. 

Mr.  Tamer,  for  the  purchaser,  argued,  on  the  authority  of  De  V\sme  v.  Be  Vime 
{1  Mac  &  Got.  336,  and  1  Hall  &  Tw.  408),  that  there  ought  to  be  some  diminution 
m  the  intwest^  the  delay  having  bemi  created  by  the  defamt  <rf  the  vendor  to  furnish 
a  complete  abstract. 

Mr.  Boopell  and  Mr.  Erskioe,  cmMt.  There  is  no  reason,  in  this  case,  for  deviating 
from  the  express  terms  of  the  contnwt  between  the  ^rties,  for  there  has  beoi  no 
wilful  negligisnce  on  the  part  of  the  vendors  in  opmpletmg  the  contract.  The  present 
case  differs  from  De  Visme  v.  De  Visme  not  only  in  the  absence  of  all  improper  delay, 
bat  in  this :  that  in  the  present  case,  no  time  is  specified  for  the  delivery  of  the 
abstract,  and  the  non-delivery  before  the  6th  of  December  is  attributable  to  the 
purchaser,  who  did  not  serve  the  order  absolute  until  six  days  previously.  The 
subsequent  abstract  was  not  absolutely  necessary,  having  regard  to  the  special 
conditions  of  sale,  and  was  delivered  "  without  prejudice,"  and  merely  for  the  bettar 
ntisfiution  of  the  purchaser. 

Mr.  Turner,  in  re^y. 

Jones  V.  Mvdd  (4  Buss.  118)  and  Monk  v.  Huskisaon  (lb.  121,  note)  were  also  cited. 

[478]  The  Mastkr  of  thx  Bolu  [Laid  Langdale].'  The  doctrme  of  the  case  of 
De  Visme  v.  De  l^'ime  ms  not  new :  it  merely  established  a  principle  as  to  which  a 
eoDsiderable  difference  of  opinion  had  iHvvioiisly  prevailed.  The  Court  had  some- 
times refused  interest  to  a  vendor  causing  the  delay,  although  he  had  thought  fit  to 
insert  in  his  conditions  of  sale  that  he  was  to  have  it,  <*  if  from  any  cause  whatever  " 
the  completion  should  be  delayed.  In  other  cases,  it  was  assumed  that  the  contract 
was  binding  on  the  parties,  and  that  the  words  "  from  any  cause  whatever,  would 
even  include  those  brought  about  by  the  default  of  the  vendw  himself  so  that  he 
was  thus  j^rc^ting  by  his  own  negligence. 
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I  hope  the  case  of  De  Vinne  v.  De  Vime  has  now  settled  the  point ;  but  it  is, 
nevertheless,  necessary  that  that  case  should  be  acted  ou  with  some  caution ;  otherwise, 
no  negociation  could  take  place  between  the  solicitors,  for  the  purpose  of  better 
satisfying  t^e  purchaser  as  to  the  title,  without  entangling  the  vendor  in  a  qaestion 
of  interest.  It  cannot  be  laid  down,  that  in  all  oases  where  a  sufficient  abstract  is 
not  delivered  in  time,  the  vendor  is  to  lose  the  interest  which  he  has  stipulated  for. 

I  will  read  over  the  affidavits  and  the  c^  of  De  Vwm  v.  De  Vrnne.  There  is  no 
qaestion  here  as  to  whether  a  ^ood  title  can  be  made,  or  as  to  what  is  ueceasary  to 
perfect  it ;  a  good  title  is  admitted,  and  the  only  question  is,  whether  the  delay  on 
the  part  el  the  vendor  has  been  saeb  as  ought  to  deprive  him  of  interest 

It  is  not  to  be  foigotten  that  the  pmehaaer  is,  at  all  events^  entitied  to  the  rmto 
from  September. 

[479]  Affril  15.  The  Master  of  the  Bolls  said,  that  he  had  oarefnlly  read  the 
affidavits,  but  could  not  fairiy  come  to  die  oonclosion,  that  sodi  a  delay  was  imputable 
to  the  vendor,  as  to  ^ieve  the  parohaaer  from  the  payment  of  interast 


[479]   Hennvt  v.  Luabd.   April  15,  1850. 

A  Defendant  offering  the  Plaintiff  all  the  relief  speoifieally  sou^t  his  bill,  moved 
to  dismiss  the  bill  without  costs,  or  that  the  Plaintiff  might  ap|^y  respecting  them. 
The  Plaintiff  then  insisted  on  a  farther  demand,  which  mictit  be  bad  nnder  the 
prayer  for  general  relief  or  by  amendment  The  Court  renised  tiie  motion  with 
costs,  hat  intimated,  that  this  proceeding  most  be  considered  at  Hha  bearing. 

The  decision  in  SkeU  v.  Abrahttm,  8  Beavan,  598,  adhered  to. 

The  Plaintiff,  by  his  will  prayed,  that  upon  payment  by  him  to  the  Defendanta 
the  Banking  Company  of  £8000  which  he  offered  to  do,  the  Banking  Company  might 
deliver  up  to  him  sixteen  railway  bonds  of  £1000  each,  which  hid  been  deposited 
with  them,  and  tat  an  injanotion  to  restrain  the  parting  with  them,  and  for  general 
relief. 

On  a  motion  for  an  injunction,  an  order  was  made  by  arrangement,  dated  die 
20th  of  January  1849,  whereby  eisht  of  the  bonds  were  to  be  lodged  in  Courts  and 
the  remainder  were  to  be  retained  by  the  Banking  Company  untU  payment  of  the 
£8000.  On  the  25th  Bilarch  1849  the  Plaintiff  pud  the  £8000,  and  the  eight  bonds 
were  delivered  np  to  him. 

The  Defendants,  tike  Banking  Company,  by  Loard,  their  puUic  offioer,  now  moved, 
that  upon  payment  into  Court  ot  the  Dalanoe  of  interest  received  on  the  bonds,  and 
upon  delivery  out  of  the  eight  bonds  now  in  Court,  the  bill  might  stand  dismissed  ss 
against  them  without  costs;  or  that,  if  the  Plaintiff  considered  he  had  any  claim  for 
costs  against  Luard,  then  that  he  might  make  an  application  within  a  limited  time  to 
establish  it,  and  [480]  in  default,  that  the  bill  might  be  dismissed  without  costs. 

The  motion  having  been  now  brouj^t  on,  the  Plaintiff  insisted,  that  the  Defendants 
were  also  liable  for  £339,  the  amonnt  of  coupons  which  he  now  alleged  had  been  cut 
off  the  bonds.   This  subject  ot  complaint  was  not  stated  or  charged  in  the  biU. 

Mr.  Roupell  and  Mr.  Stevens,  in  support  of  the  motion.  The  Defendant  offers  all 
the  relief  aued  by  the  bill:  therefore  the  suit  ought  not  to  go  on.   If  the  only 

aoestion  be  aa  to  the  costs,  the  Plaintiff  ought  not  to  proceed  with  the  sait^  hat 
liould  make  a  special  application,  in  the  way  pointed  oat  in  Siisdl  v.  Ahrakam  (8 
Beavan,  698). 

[Thk  Master  of  the  Boli^.  I  do  not  at  all  recede  from  what  I  am  reported  to 
have  said  in  that  case.] 

As  to  the  coupons,  nothing  is  sought  respecting  them  by  the  bill ;  and  it  is  stated, 
that  that  sum  was  received  oj  Cooper,  one  the  Conlaeodants,  when  he  bad  no 
connection  with  the  bank. 

Mr.  Turner  and  Mr.  Terrell,  amirit.  The  Defendant  does  not  offer  to  give  tAie 
Plaintiff  all  he  claims,  and  therefore  the  suit  cannot  be  stayed  The  Plaintiff  insists, 
that  the  Defendants  are  liable  for  £339,  the  amount  of  coupons,  which,  he  says,  were 
out  off  the  bonds ;  and  although  this  matter  is  not  speoifioally  ohaiged  by  the  bill. 
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BtiU  the  pn^er  for  general  relief  will  cover  it ;  and  besides,  the  Plaintiff  is  entitled  to 
amend  his  bill,  and  will  do  so,  if  he  finds  it  neoesiaTy. 
riftL]  Mr.  Boupell,  in  reply. 

The  Master  of  thk  Bolls  [Lord  Lanjgdale].  This  motion  seems  to  me  so 
laudable  in  its  intend  ^at  I  tiiink  it  deserving  ci  g^Mb  ocmsideration ;  bafe^  at  the 
same  time,  it  is  impowiUe  for  me  to  depart  from  the  rales  whtoh  have  been  estaUished 
in  oases  ol  this  kind.  I  think  it  perfectly  clear  from  what  is  stated,  diat,  by  the 
prosecution  of  this  suit,  the  Plaintiff  may  oiaim  (whether  successfully  or  not  I  cannot 
tell)  something  more  than  is  offered  to  him  by  the  terms  of  this  notice  of  motion. 
That  being  so,  the  offer  is  not  to  give  the  whole  of  that  whidi  ^e  Plaintiff  has  a  right 
to  claim ;  and,  consequentiy,  I  cannot  grant  the  motion,  onudatentiy  witii  what  I 
conceive  to  be  the  established  practice  of  the  Court 

The  only  question  which  remains  is,  whether  tiie  B^endant^  who  fails  in  this 
motion,  ought  to  pay  the  costs ;  and  tiiough  I  am  very  tductant  to  make  the  ordtf, 
I  think,  under  iJl  ma  ciroumstanees,  that  the  party  who  made  this  motion  must  pay 
the  costs  of  it. 

However,  when  the  oanse  comes  on  for  hearing  I  must  bear  in  mind  what  has 
been  oflfored  on  tiie  {msent  occasion,  in  order  that  inkay  then  judge  of  the  {voprietiy 
of  the  Kaantiff's  penisting  in  prosecuting  this  suitw 


[48!Q  Lows  DL  WILLUM&   AprU  16,  16,  1860. 

An  omission  to  give  notice  of  the  filing  of  exceptions  on  the  same  day,  does  not  render 

a  subsequent  order  of  reference  irregular :  but  the  omission  is  matter  of  compensation 

in  time,  upon  a  proper  application. 
On  tiie  6tb  of  March  the  Plaintiff,  took  exorations,  but  did  not  serve  notice  until  the 

next  day,  and  he  obtained  an  order  to  rotor  on  the  16th.   A  motion  to  disdiai^ 

the  order  was  refused. 

On  the  6di  of  March  tiie  Plaintiff  filed  aoeptions  to  the  Defendant's  answer  for 
insnflScieney.  Notice  was  sent  on  the  same  evening,  but  did  not  reach  the  Defendant's 
solicitor  until  the  following  day. 

On  the  16th  of  March  the  order  of  reference  was  obtained,  and  was  served  on  the 
19th  of  March. 

The  24th  Order  of  October  1842  (Ord.  Can.  216)  requires  notice  of  the  exceptions 
having  been  filed  to  be  given  "on  the  same  day." 

By  Article  26  of  the  16th  Order  of  May  1846  (Ord.  Can.  286),  "The  Plaintiff 
is  to  procure  an  order  to  refer  them  after  ue  cxmration  of  eight  days,  but  within 
fourteen  days  from  the  filing  of  such  ezceptiona  If  he  does  not^  the  answer,  on  the 
Mcpiration  of  such  fourteen  days,  is  to  be  deemed  sufficient" 

A  motion  was  now  made  to  discharge  the  order  of  reference. 

Mr.  William  H.  Terrell,  in  support  of  the  motion.  The  Plaintiff  having  neglected 
to  give  notice  of  filing  the  exceptions  on  the  same  day  has  been  guilty  of  an  irregularity, 
«nd,  this  being  an  injunction  case,  the  Defendant  is  entitled  to  take  advantage  of  it. 
In  a  similar  case  of  JoAnAm  v.  TwJxr  (15  Sim.  599)  a  replication  was  ordered  to  be 
tf^en  off  the  file,  because  notice  of  the  filing  of  it  was  not  given  on  the  day  on  which 
it  [4831  was  filed.  The  party  ought  to  have  come  to  be  relieved  from  his  neglect,  as 
m^radstock  v.  Whailey  (6  Beav.  61),  where  notice  of  exceptions  was  not  given  until  a 
day  too  late,  and  was  not  properly  intituled,  and  the  Court  relieved  the  party  from 
the  effects  of  the  irregularity,  on  payment  of  costs.  Galoulattog  from  the  notice  (the 
7th),  the  reference  has  been  made  one  day  too  early,  and  the  Duendant  has  therefore 
lost  an  opportunity  of  submitting. 

2.  The  order  was  obtained  as  of  course,  suppressing  the  fact  of  the  irregularity  aa 
to  the  notice.  It  ought,  tiierefbre,  to  be  disohargsd.  jSV.  Vtdor  v.  Devereux  (6  itear. 
684),  Holeombe  v.  AfOrelnu  (8  Bear.  405). 

Mr.  Turner  and  Mr.  Ooldsmid,  ecntrit,  argued  that  the  Defendant  had  sustained 
no  injury,  verbal  notice  having  been  given  on  the  day  to  the  solicitor's  clerk.  That 
tiie  want  of  notice  had  not  the  effect  of  rendering  tiie  exceptions  inoperative,  but 
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merely  formed  a  ground  for  extending  the  time,  fFr^hi  v.  Angle  (6  Hare,  107);  and 
that  the  Ck>urt  would  not  allow  its  orders  to  be  conTorted  into  engines  of  oppresmon : 
Lord  Suffield  v.  Bmd  (10  Bear.  146).  The  case  of  Matthew  v.  Cbidi€tter  (6  Hare,  207) 
was  also  cited. 

Mr.  W.  H.  Terrell,  in  reply. 

The  Mastbs  or  thb  Bolls  [Lord  Langdale].  The  case  is  this  :~EzeeptioD8 
were  taken  to  the  answer  of  the  Defendant,  which  were  filed  within  the  time  required, 
and  an  order  afterwards  was  obtained  for  referring  the  exceptions.  Under  this  26th 
Article  of  the  [|484]  1 6th  Order  of  May  1 846,  the  Plaintiff  is  to  refer  them  "  after  the 
expiration  of  eight  days,  but  within  fourteen  days  from  the  filing  of  such  exeeptitNis." 
If  he  does  not,  the  answer  is  to  be  deemed  safficient.  It  is  necessary  to  rwd  this 
order  in  conjunction  with  the  24th  Order  of  October  1842,  which  requires  notioe  <A 
filing  exceptions  to  be  given  on  the  same  day  on  which  they  are  filed.  There  is  no 
penalty,  howerer,  attached  to  any  neglect  or  omission  to  give  notice  on  the  same  day, 
DO  penal  consequence  attached  to  a  disobedtenoe  of  the  direction  contuned  in  Uus 
order.  In  this  case,  I  have  had  two  statements  made  to  me ;  but  I  think  it  is  not 
denied  and  I  assume,  that  the  notioe  did  not  reach  the  office  till  the  fdbwing  day. 
The  question  ie^  if  that  makes  the  order  imunlar]  Is  it  not  rat^r  a  non-oom^anoe 
with  the  directions  in  the  order,  which  may  be  oorrected  or  compensated  fw,  wi^nt 
resorting  to  the  extreme  measure  of  setting  it  aside  altogether  1 

The  question  for  consideration  is,  what  ought  to  be  done  in  a  case  whwe  the 
Court  has  not,  by  its  General  Orders,  provided  a  consequence  for  an  omission  to  give 
notioe  on  the  very  day.  Must  the  Court  treat  the  order  as  irregular,  because  it  was 
not  served  in  due  time  ?   Consider  what  the  consequence  might  be. 

As  the  Court  can  give  to  the  Defendant  the  time  lost  by  the  neglect  of  the  Plaintiff 
to  serve  the  order,  I  am  disposed  to  adopt  the  view  of  Yice-GhanoeUor  Wigram  in 
Wright  V.  Angle,  and,  adopting  it,  I  cannot  consider  this  order  as  irregular  and  dis- 
charge it.  I  feel  sure  that,  u,  by  reason  of  the  Plaintiffs  omission,  an  application 
had  been  made  for  additional  time,  I  would  not  only  have  granted  it,  but,  to  shew 
the  importance  I  attach  to  the  dne  observance  d  the  Oeneriu  Orders,  I  should  have 
given  uie  Defendant  the  costs  of  the  application.  I  have  no  desire  to  relax  the  rules 
of  [486]  tha  Court ;  but  ^t  is  quite  different  from  allowing  a  great  injustice  by  too 
strict  an  application  of  technical  rules.  It  is  said  "  discharge  the  order  altogether ;  I 
do  not  ask  for  compensation,  but  let  the  Plaintiffs  right  to  refer  be  forfeited."  I  do 
not  agree  with  that^  and  I  must  refuse  the  motion  without  costs. 


[48Q]   Tn  re  Evkbttt.   March  16,  I860. 

To  enable  the  Court  to  distribute  a  fund  under  the  Trustee  Indemnity  Act,  it  must 
stand  to  an  account  which  separates  it  from  the  other  assets,  and  disconnects  it 
from  all  the  other  tmsts  of  the  wiU. 

A  sum  of  money  had  been  paid  into  Court  under  the  Trustee  Indemnity  Act 
(10  &  11  Vict,  c  96,  extended  by  12  &  13  Vict.  c.  74),  to  the  following  account:— 
"  In  the  matter  of  the  trust  of  the  will  of  W.  Everett,  Esq.,  dated  the  28th  of  September 
1844,  in  relation  to  one-fourth  part  of  the  sum  of  £5000  3^  per  cents,  bequeathed  by 
the  said  will  in  trustees  for  Ada  Ann  Everitt  Kersey,  and  Mary  Ann  Kersey,  as  in 
the  said  will  is.  mentioned." 

Mr.  Eddis  appeared  in  support  of  a  petition  for  payment^  but 
Ths  Master  of  ths  Rolls  [Lord  Langdale]  said,  that  the  Court  could  not^ 
under  this  Act^  deal  with  a  fund  stuiding  to  an  account  so  general  That  to  enable 
the  Court  to  distribute  a  partioular  fnn^  the  trustees  must  take  on  themselves  the 
responsibility  of  separating  i^  finally  and  for  ever,  not  only  from  the  other  assets, 
hut  from  idl  the  other  trusts  of  the  wilL  He  said  that,  in  tlus  case,  the  fund  must  be 
transferred  to  uiother  heading  before  it  could  be  distributed. 

Bee  In  re  Jeegah's  WiU,  11  Beav.  626. 


Digitized  by 


PICABD  V.  urrcHEix 


1147 


[486]  PiCARD  V.  Mitchell.  April  22, 1850. 

A  railway  company  took  lands,  the  subject  of  an  administration  suit^  and  in  which 
infuitB  and  mamed  mnnen  were  interested,  and  a  refwence  was  made  to  the  Master 
in  the  cause,  to  ascertain  what  course  was  the  most  beneficial  for  the  parties  under 
disabiUty.  The  company  was  directed  to  pay  all  the  costs,  charge^  and  expenses  of 
the  petition  and  reference. 

In  1830  lUchard  Galcon,  being  seised  of  a  real  est^  at  Knaresborou^h  (subjeot  to 
certain  rent  charges  and  legacies  created  by  the  will  of  his  father),  made  his  will,  by 
which  he  devised  it  to  trustees  on  certain  trusts. 

A  suit  was  instituted  for  the  administration  of  his  estate,  and  a  decree  was  made 
in  1842,  referring  certain  matters  to  the  Master,  who  made  his  report  in  1845. 

In  January  1647  the  Leeds  and  Thirsk  Railway  Company,  under  the  provisions 
contained  in  their  Acta,  8  &  9  Vict.  c.  civ.,  extended  by  the  9  &  10  Vict.  cc.  cxiix.,  and 
oliii.,  and  cliv.,  and  10  &  11  Vict  c.  ccx.,  and  the  Lands  Clauses  Consolidation  Act 
1845  (8  Vict.  c.  IS),  gave  notice  to  the  parties  in  possession  of  the  property,  that  the 
company  required  to  purchase,  and  demanding  the  particulars  of  the  estates  and 
interests  therein,  and  ofiering  to  treat  for  the  purchase  and  compensation.  The  notice 
stated,  that  in  default  of  compliance,  the  amount  vrould  be  ascertained  in  the  manner 
provided  for  by  the  Lands  Ghiuses  Conw^idation  Act,  1846. 

On  tiie  30th  March  1847  an  order  was  made  in  the  cause,  upon  the  petition  of 
some  of  the  parties  interested,  by  which  it  was  referred  to  the  Master  to  ascertain, 
whether  it  was  most  for  the  benefit  of  the  [487]  parties  being  infants  and  married 
women,  that  the  company  should  be  required  to  take  the  whole  of  the  property,  and 
to  determine  by  which  of  the  modes  the  oompensation  ought  to  be  asCOTtained,  and 
directions  were  given  for  ascertaining  it  acoonfingly. 

The  parties  proceeded  before  the  Master,  and  a  sum  of  £910  was  ultimately 
awarded  them  by  arbitration,  which  was  paid  into  Court  by  the  company.  The 
Master  made  his  report  in  1849.  The  title  being  accepted,  a  petition  was  now 
presented,  praying  that  the  money  might  be  invested,  and  the  dividends  paid  accord- 
ing to  the  rights  of  the  parties;  and  for  a  reference  to  tax  the  Petitioners,  and 
the  Plaintiffs  and  Defendants  to  this  cause,  respectively,  their  costs,  cJiarges  and  expenses, 
of  and  incidental  to  the  taking  and  compulsory  purchasing  of  the  premises  by  the 
railway  company,  and  of  and  incidental  to  the  former  petition,  and  to  the  reference 
to  the  Master  thereby  directed,  and  of  the  reference  to  the  arbitrator,  uid  of  the 
agreement  of  reference,  and  of  this  application,  and  of  the  conveyance ;  and  that  such 
costs,  charges  and  expenses  might  be  paid  by  the  railway  company.  The  petition  set 
forth  at  length  the  Master's  report,  containing  all  the  proeesdiogs,  whiw  occupied 
eight  brief  sheets  of  the  present  petition. 

Mr.  Turner  and  Mr.  Hallett,  m  support  of  the  petition. 

Mr.  Walpole  and  Mr.  Tillotson,  conMIt,  objected  to  the  payment  of  the  costs  asked, 
alleging  that  a  considerable  portion  had  been  unnecessarily  incnrred. 
Mr.  Turner,  in  reply. 

[488]  The  following  authorities  were  referred  to : — 

Me  Maris  EstaU  (6  Railway  Oa.  592),  Se  Sidl  and  Stlby  Rmkmy  Company  {lb.  468), 
In  re  Taylor  (1  Mac.  &  Got.  210,  and  1  H.  &  Tw.  432),  8  Vict.  c.  18,  s.  80,  and  see 
In  re  The  Merchant  Tailors'  Company  (10  Beav.  486),  Jmes  v.  Lewis  (2  H.  &  Tw.  406). 

The  Master  X)?  the  Roli^  [Lord  Langdale].  Primd  fade,  all  the  expenses  ou^ht 
to  be  paid  by  the  company  who  have  occasioned  them.  Where  public  companies, 
either  for  the  public  good  or  their  private  profit,  come  and  violently  take  the  {u^operty 
of  others,  whether  they  like  it  or  not,  they  ought  to  indemnify  the  persons  against  w 
the  expenses  which  may  be  occasioned  by  such  a  proceeding. 

Bnt  if  a  party  proceeds  in  a  wilful  and  extravagant  way  to  incur  costs  quite 
unnecessarily,  the  Court  will  not  allow  them,  and  will  refer  it  to  the  hiaster  to  enquire 
whether  any  and  what  unnecessary  costs  have  been  incurred. 

Mr.  Walpole.   Such  a  reference  would  only  increase  the  coats. 

The  Master  of  the  Rolls.  Then  let  the  order  be  made  aooording  to  the  prayer 
M  the  petition.   (See  Beg.  Lib.  1849,  K  foL  1120.). 
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[489]   WxBB  V.  Oracb.   in  re  Vinxb  and  Hobbs.   {Ex  r^aikme.) 
AprU  22.  23,  18S0. 

The  deeiuoD  in  Betrns  v,  MiUif  1  Bear.  227,  i>  inapplicable,  whne  the  meritii  of  the 
eause  must  enter  into  the  disoussion. 

Mr.  Grace  employed  tfae  Bespondents  as  his  solicitors  in  the  above  suit ;  bat  before 
it  had  been  finafly  determined,  he  discharged  tbem  and  paid  their  bill  of  coats  in 
1849. 

By  an  order  of  the  Vioe-ChaDcellor  of  England,  made  in  the  cause  upon  further 
directions,  Mr.  Grace's  costs  in  the  cause,  as  between  solicitor  and  client,  were  ordered 
to  be  taxed  and  paid.  Mr.  Grace  then  took  in  the  Respondents'  bills  of  costs  into  tkt 
Master's  office  for  taxation.  The  Master  required  vouchers  for  items  amounting  to 
£240,  and,  the  Petitioner  being  unal^e  to  ^>tain  them  from  the  Respondents,  tiha 
items  were  disallowed. 

This  was  a  petition  presented  in  the  cause  and  in  the  matter  of  the  solicitors  by 
Mr.  Grace  for  the  taxation  of  the  bills  Mtd  delivery  up  of  the  papers  and  Touchers, 
or,  in  default,  that  the  solicitors  might  pay  the  amount  of  the  sums  sbudc  off  on 
taxation  for  want  of  such  vouchers. 

Mr.  Turner  and  Mr.  Nevinson,  in  support  of  the  petition. 

Mr.  Roundell  Palmer  and  Mr.  Moms,  for  the  solioitors,  objeeted  that  tAie  cause 
being  attached  to  the  yice-[490]-Chancellor  of  Engluid,  tiuB  Court  would  make  no 
order  in  it 

Mr.  Turner  relied  on  Robins  v.  MiUs  (1  Beay.  227),  where  it  was  held  that  an 
application  in  a  cause,  by  a  client,  to  tax  a  solioitor'B  btU  was  not  wiliiin  the  General 

Orders  of  May  1837. 

The  merits  having  been  entered  into, 

The  Master  of  the  Bolls  [Lord  Langdale]  said  he  adhered  to  the  decision  in 
Bcbins  v.  Mills  as  a  general  rule,  but  that  it  did  not  apply  where  the  merits  of  the 
cause  entered  into  the  discussion.  He  allowed  the  objection  in  this  case,  on  the 
ground  that  the  order  which  was  asked  on  the  petition  was  for  the  purpose  of  cany- 
ing  out  and  ^ving  complete  relief  on  tfae  onler  made  by  the  Vice-chancellor  on 
furtiier  directaons  m  the  taxation  of  costs. 


[490]   In  re  Waiah.   AprU  2S,  May  8,  1850. 

In  taxation,  abstracts  are  ordinarily  passed  if  they  contain  eight  folios  on  an  average ; 

but  the  strict  rule  is  that  they  should  contain  ten  folios. 
Taxation  of  a  paid  bill,  sought  on  the  ground  of  overcharge  in  abstracts  containing 

less  Uian  ten  fdios  refused,  the  praotioe  being  in  uncertainty,  and  there  being  no 

pressure  or  surprise. 
Explanatory  notes  of  ^e  Taxing  Master  as  to  the  olurge  for  abstracts,  &o.,  Seo. 

This  was  a  petition  for  the  taxation  of  a  bill  of  costs  of  £173  which  had  been  paid. 

The  bill  was  delivered  on  the  30th  of  December  1848,  and  was  placed  by  the 
Petitioners  in  the  hands  of  their  solicitors,  who,  on  the  15th  of  tfanuary  1849, 
threatened  to  have  the  same  taxed. 

[491]  On  the  30th  of  March  one  of  the  clients  and  Petitioners  was  summoned  to 
the  Gonrt  of  Bankruptcy,  and  requiring  some  of  the  doouments  in  tfae  hands  of  t^s 
solicitor  to  assist  him,  he  applied  for  uiesa,  but  they  were  refused  by  the  lolicitOT, 
except  on  the  terms  of  having  his  bill  of  costs  paid. 

On  the  19th  of  April  tiie  Petitioners  sent  for  the  papers  and  paid  the  bill 

On  the  26th  of  July  the  solicitor  of  the  Petitioners  agfun  applied  to  Messrs.  Walsh 
to  have  the  hill  taxed;  a  long  and  in^feotual  oorresponoBnoe  took  place,  and 
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ultdmately,  on  the  2Ut  of  December,  the  Petitioners  presented  tiiis  petition  for  the 
tax^on  of  the  bill  The  grounds  relied  on  were,  1st,  that  the  payment  had  been 
obtained  tinder  the  pressure  arisiag  from  the  want  of  t^e  papers ;  M\y,  that  the  bill 
oontuned  exorbitant  overcharges. 

The  principal  item  relied  on  was  that  for  an  abstract  of  109  sheets,  containiiw 
676  foUoe,  whidi  had  been  charged  £5^,  whereas  ^e  Petitioners  alleged  that  ea^ 
sheet  ought  to  hare  contained  ten  folios,  which  would  make  68  sheets  only,  and  that 
consequently  there  was  in  this  item  an  oTercharge  of  £25.  Another  similar  overcharge 
of  £9  for  an  abstract  was  also  alle^^ 

The  Respondent,  in  his  affidavit,  stated  that  in  thirty-eight  yean'  practice  he  had 
never  been  aware  of  the  existence  of  any  such  rule,  that  an  abstract  ought  to  contain 
ten  folios ;  and  he  further  said  that  ten  folios  could  not  be  contained  in  one  sheet 
without  so  crowding  the  papers  as  to  destroy  the  utility  of  an  abstract ;  and  he  further 
said  that  the  abstract  complained  of  contained  the  usual  quantity  of  matter. 

[48S]  This  statement,  as  to  the  practice,  was  also  supported  by  the  affidavit  of  five 
vearr  respeetaUe  London  soUoitorSt  who  stated  the  rule  to  be,  diat  every  sheet  should 
be  uurlv  written  out  wi^  the  usual  abbreviations  withoat  referenoa  to  the  number  of 
folios  therein  eontained. 

On  the  otiier  side  it  was  sworn  that  a  contrary  practice  existed  in  the  Master's 
office,  and  tJiis  jvactice  was  relied  on. 

Mr.  Turner  and  Mr.  Giffard,  iu  support  of  the  petition,  relied  on  the  alleged 
pressure  and  overcharge. 

Mr.  Roupell  and  Mr.  James,  conirh,  argued  that  there  had  been  ample  opportunity 
before  payment  to  obtain  a  taxation  of  the  bill,  and  that,  therefore,  there  was  no 
pressure.  Secondly,  that  there  was  no  overcharge,  according  to  the  existing  rule  (rf 
professional  charges;  and  that,  even  if  there  were,  that  cironmstance  aiUHie  was 
insnfficient  to  warrant  a  taxation ;  In  re  Stirke  (1 1  Beav.  304). 

Mr.  Turner,  in  reply. 

The  MAEnrSB  or  the  Bolls  said  he  would  enquire  into  the  prastice  bef(»«  giving 
jodgment. 

Mmf  8.  Thb  Mabtiik  of  the  Bolu  [Lord  Langdale].  This  was  a  petition  to 
tax  a  paid  bill,  on  the  ground  of  sur^uise  and  overohaige.  The  bill  had  been  long  in 
the  bands  of  the  parties  by  whom  it  is  now  sought  to  be  taxed,  and  the  ease  is  one  of 
the  weakest,  on  the  ground  of  surprise,  I  have  yet  met  with. 

[MS]  As  to  overcharge,  I  thought  proper  to  enquire  as  to  the  rule  as  to  prepare 
ing'abstracts  of  title,  and  I  have  taken  the  opportunity  of  applying  to  the  Taxing 
Masters  for  their  certificate.  It  is  not  as  decisive  as  I  could  have  wished  as  to  the 
practice.  They  have  certified  that  the  strict  legal  charge  for  drawing  an  abstract  is 
6s.  6d.  for  each  sheet  of  ten  folios  of  seventy-two  words. 

This  is  the  rule  contended  for  on  behalf  of  the  Petitioners,  and  which  has  not  ' 
been  strictly  corniced  with  in  this  case. 

Bat  tiie  Taxing  Masters  say,  secondly,  that  it  has  been  the  practice  in  tiieir  office, 
to  pass  abstracts  if  each  sheet  contains  eight  folios,  except  in  a  very  few  instances, 
where  the  full  quantity  of  ten  folios  has  been  insisted  on. 

Therefore  the  rule  comes  to  this: — ^That,  although  they  are  ordinuily  content 
with  an  average  of  eight  folios  per  sheet,  yet,  strictly,  and  where  any  person  innsts 
on  it,  they  require  ten  folios. 

It  is  manifest  from  the  form  and  nature  of  an  abstract  being  a  species  of  map  of 
the  title,  that  it  may  require  a  different  arrangement  from  that  of  ordinary  drafts, 
and  that  ten  folios  cannot  always  be  conveniently  got  into  one  sheet. 

This  state  of  practice  is  not  very  satisfactory ;  vet  it  is  convenient  in  practice, 
and  it  is  enoneh  for  me  to  say,  that  the  items  oompUined  ai  ouj^t  not  sbicuy  to  be 
toeated  as  snch  an  overohatge,  as,  in  the  absence  of  prenar^  to  warrant  tiie  taxation 
of  a  paid  bill. 

Imust  dismiss  the  petition  with  costs. 
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Cebtifioati  of  Taxing  MASimaa. 

Hy  Lord, — In  compliance  with  yonr  Lordshn)'^  request^  wa  ^to  nndonsgned 
leave  nmteetfnllv  to  certify  to  your  Lordship  as  follows : — 

1.  Vfe  coDsuer  tiie  stnot  l^al  charge  for  pceparing  an  abetraet  ci  titie  to  be  as 
follows : — 

&  d. 

For  drawing  for  each  sheet  of  ten  folios  of  seventy-two  words  6  8 

For  copy  thereof  .34 

2.  It  has  been  the  practice  of  the  Master^s  office,  for  very  many  years,  to  pass 
abetraet  sheets  as  propeny  charged,  if  they  contun  on  the  average  eight  folios  per 
sheet,  which  practice  we  have  followed,  except  in  a  very  few  cases  where  the  mil 
quantity  of  ten  folios  has  been  insisted  on. 

We  have  the  honour  to  be,  my  Lord,  your  Lordship's  most  obedient  servants, 

Philip  Maktiniau. 
eob.  r  follett. 

Turing  M«t«.'  Office  April  26,  18B0.  J^^J^owT. 

JosxphPaseb. 
H.  Bainbl 

To  the  Bight  HonUe.  Lord  Lamqdau,  Ac,  Ac,  && 

The  following  note  was  appended  to  the  oertifioate  of  the  Taxing  Masters : — 

It  may  be  necessary  to  explain  to  the  Master  of  the  BmIs,  tiie  iqiparakt 
uncertainty  which  exists  in  the  professional  charge  for  abstracts. 

[496]  It  is  a  well  understood  and  defined  rule,  that  the  charge  for  drawing  a  deed, 
will  or  other  document,  for  signature,  is  Is.  per  folio,  and  4d.  per  folio  for  the  copy. 

It  is  also  well  understood  and  defined,  tut  the  charge  for  drawing  statements,  as 
abstracts  and  cases,  is  less  by  4d.,  that  is  to  say,  that  the  charge  is  8a.  per  folio  for 
drawing,  and  4d.  for  copying. 

Deeds  are  more  accurately  charged  by  folio,  but  they  are  also  veiy  commonly 
charged  by  skin,  especially  by  the  London  houses. 

Abstoaots  and  oases  are  charged  b^  sheet. 

With  respeot  to  deeds,  as  uao  wiUi  respect  to  attested  oomee  (in  like  mannor  as 
all  proceedings  in  suits),  the  number  of  folios  is  an  ascwtained  fai^  the  nnmber  oi 
such  folios  regulating  the  stamp  duty,  so  that  there  is  no  uncertainty  and  soizcdy 
ever  a  mistake  as  to  me  ;)roper  charge. 

The  charge  for  deeds  is  commonly  inserted  dins : — 

Drawing  deed,  five  skins  .  .  £5 

which  is  made  up  by  Is.  a  folio  for  the  fifteen  folios  which  by  the  Stamp  Act  are 
required  in  each  skin,  and  6s.  for  the  copy  at  4d.  per  folio. 

And  so  in  the  other  instances,  where  the  ftuios  are  ascertained,  as  in  pleadings. 
"  Brief  copy  pleadings,  200  foIuM,  20  brief  sheets." 

But  abstracts  are  never,  for  any  purpose,  required  to  be  counted,  and  the  length 
is  therefore  always  a  matter  [4^]  <^  estimate  or  guess,  and  this  is  so,  both  with  the 
solicitor  who  makes  out  his  bill  and  with  the  Masters  in  their  taxation,  unless  they 
require  them  to  be  counted  for  accuracy. 

Here  the  habit  has  arisen  for  charging  for  the  nnmber  of  sheets  oi  paper  used,  a 
habit  capable  of  the  greatest  abuse,  and  which,  in  faotj  is  grealdy  abused,  many  clients 
being  charged  the  full  charge  for  sheets  not  containing  more  than  half  the  proper 
quantity,  and  sometimes  less. 

The  gentlemen  who  have  given  their  evidence  on  this  point  must,  however,  be 
mistaken  as  to  the  practice  of  their  own  offices.  Thev  cannot  mean  to  say  that  the 
number  of  sheets  of  paper  is  to  regulate  the  charge  without  any  regard  to  contents, 
and  they  would  not  themselves  so  charge.   They  would  no  doubt  content  themselves 
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irith  ae«Dg  that  the  sheet  ii  fiurly  a  full  sheet ;  but  as  the  quantity  put  upon  each 
iheet  of  paper  would  differ  with  the  handwriting  of  each  dark  (and  some  sneets  are 
ruled  wiui  thirty-six  lines,  and  some  with  forty-two),  it  is  obrionsly  necessary  that 
lome  definite  quantity  should  be  conndered  as  the  necessary  and  correct  standard. 

I^ow,  as  tolerably  close  writing  will  bring  in  about  eight  folios,  and  as  ten  folios 
^'not  be  compressed  into  a  sheet  without  difficulty,  no  doubt  that  number  was 
>rifi^iiially  agreed  on  as  a  fair  average  quantity ;  but,  at  all  events,  it  is  a  fact,  that 
it  nas  been  considered  a  fair  average  quantity,  as  far  back  as  the  practice  can  be 
tiaoed,  and  the  charge  has  been  allowed  aocordmglv,  unless  ten  folios  in  the  sheet 
bave  been  insisted  upon  by  the  advOTse  party,  which,  however,  has  only  happened 
in  a.  very  few  oases,  the  parties  being  almost  invariably  content  with  the  usual 
lUowanoe. 


[407]   MuBBOW  V,  Wilson.   March  7,  Mag  28,  1850. 

[See  In  n  Horn  Aismue  Auodaium,  1871,  L.  K  12  Eq.  113.] 

A  Plaintiff  described  himself  as  living  abroad.  Having  given  notice  of  a  motion  the 
Defendant  appeared  and  asked  for  time  to  answer  tJie  affidavits,  and  he  afterwards 
filed  affidavits  in  opposition.  HcAd,  that  he  had  not  thereby  waived  his  right  to 
secaritv  for  costs. 

A  I>efenaant  does  no^  by  simply  denuding  an  application  against  him,  lose  his  right 
to  seourity  for  costs. 

The  Plaintiff  in  his  bill,  aied  on  thej  13th  of  Februaiy  18S0,  described  himself  as 
living  at  Hong  Kong. 

He  gave  notice  of  motion  for  an  injunction,  and  on  the  IStfa  of  Febmary  1850  filed 
an  affidavit  in  support  of  the  application.  The  Defendant  appeared,  and  applied  for, 
and  obtained  time  to  answer  the  affidavit,  and  afterwards  filed  an  sffidavit  in 
opposition ;  he  also  appeared  on  the  motion  on  the  22d  of  Februaiy,  when  it  was 
refused  with  costs. 

The  Defendant,  on  the  27th  of  February  1850,  obtained  an  order  of  course,  that 
the  Plaintiff  should  give  security  for  costs. 

The  Plaintiff  now  moved  to  discharge  the  order,  on  the  ground  that  the 
Defendant,  by  his  appearance  and  filing  an  affidavit  in  opposition  to  the  motion, 
and  by  subsequent  appearance  thereon,  had  waived  his  right  to  security  for  costs. 

Mr.  Glasse,  in  support  of  the  motion,  argued^that  the  Defendant  ought  to  have 
obtained  the  order  for  seourity  for  costs  in  we  first  instance,  and  that^  oy  obtaining 
-time  and  filing  the  affidavit  in  opposition  to  the  motion,  he  had  waived  his  right  to 
aach  securi^.  He  cited  MelicrvMhy  v.  Melioruechjf  (2  Ves.  sen.  24),  Amm.  (10  Yes. 
287),  and  Ex  parte  TuU  (3  Dea.  &  Chit.  503). 

[408]  Mr.  Qoldsmid,  eonirit.  The  cases  cited  do  not  apply,  for  the  Defendant 
himself  nad  there  applied  to  the  Court;  here  the  Defendant  has  acted  on  the 
defensive  only.  The  point  was  decided  in  Ex  parte  Seidler  (12  Sim.  106),  where  it 
wajB  held,  that  if  a  petition  is  presented  by  a  person  out  of  the  jurisdiction,  the 
Hentondent  may  require  security  for  costs,  notwithstanding  he  has  answered  the 
affidavits  in  support  of  the  petition. 
Mr.  Glasse,  in  reply. 

Thi  Masteb  of  thb  Rolls.  The  qnestion  is,  whether,  in  consequence  of  what 
took  place,  the  Defendant  is  to  be  oonsiaeFed  as  having  waived  his  right  to  security 
for  costs.  I  wish  for  further  information  as  to  the  case  of  Ex  parte  Sndkr.  I  will 
inquire  into  the  cireumstanoes  of  that  case.  It  does  not  appear  from  the  report, 
-whether  the  application  was  made  at  the  time  the  petition  came  on,  or  afterwards. 

May  23.  THE  Master  of  the  Rolls  [Lord  Langdale].  This  was  a  motion  to 
discharge  an  order  that  the  Plaintiff  shoulcl  find  security  for  costs.  The  objection 
taken  was,  that  the  Defendant,  before  he  obtained  the  order,  appeared  on  a  notice 
of  motion  made  by  the  Plaintiff,  and  obtained  time  to  answer  affidavits.  I  am  of 
opinion  tiiat  this  did  not  deprive  him  of  his  right  to  seourity ;  it  might  be  otherwise, 
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if  he  had  originated  prooeedingB  of  hia  own.   As  to  the  ease  of  £x  parte  Seidler^  it 
is  not  entered  in  the  re^strars  book.    I  oonsidOT  that  a  Defendant  does  not,  hy 
rimph'  defending  an  apphcatioo  made  against  him,  lose  his  right  to  seeurity  Ux  ooate. 
The  order  must,  therafirare,  be  snstained,  and  the  motion  refhsed  with  eoeta. 


[490]  ASKHAH  V.  Babkbr.  AprU  30, 1860. 

A  father  had  a  power  of  appointing  to  any  of  his  children.  Having,  in  breach  of 
trust,  obtained  posBessioD  of  part  of  the  trust  funds,  he,  in  1834,  apjKnnted  that 
part  to  his  daughters,  in  ^elusion  of  his  son,  under  an  agreement,  that  that  part 
should  afterwards  be  oonvered  to  him,  in  exchange  for  an  estate  of  less  value.  In 
1644  he  executed  a  seoond  appointment,  ^i^iting  the  previous  dealing  with  the 
fund,  and  he  thereby  appointed  the  remaining  portion  of  the  trust  property  "  and 
all  other  "  the  property  comprised  in  the  settlement,  to  hi«  daughters.  Hmd,  t^t 
the  first  appointment  was  void  i  and,  secondly,  that  the  portion  of  the  property 
comprised  therein  was  not  appointed  by  the  seoond  deed. 

This  case  came  before  the  Court  upon  genraal  demurrer  to  the  whole  bill,  which, 
in  effect^  stated,  that  by  a  settlement  m«de  on  the  marriage  of  William  AirichaiQ  and 
Elizabeth  his  wife,  certain  property  was  rested  in  trustees  for  the  bosband  and  wife, 
for  their  respective  lives,  with  remainder  to  all  and  every  or  such  one  or  more  of  the 
children  of  the  marriage,  in  such  shu^  and  with  or  without  power  of  revocation  as 
William  Askham  should,  by  deed,  &c.,  appoint,  and,  in  drfanlt,  to  the  use  o/t  all  and 
eve^  the  children  equally. 

In  1834  the  trustees  had,  in  breach  of  trust,  lent  a  portion  of  the  trust  money 
to  William  Askham.  At  this  time  there  were  five  children  of  the  marriage,  vis., 
the  Plaintiff  John  and  four  daughters. 

The  bill  alleged  that  the  surviving  trustee  of  the  settlement  was  desirous  (rf 
retiring  and  being  released  from  his  liability  under  the  breach  of  trusty  and  that,  in 
order  to  release  such  trustee,  and  to  protect  William  Askham  the  fathur  from  bdng 
called  on  to  pay  the  amount  due  from  him,  it  was  agreed  between  the  father  and  his 
fonr  daudkters,  that  the  father  should  appoint  to  his  four  dan^ten,  eo  much  <d  the 
trust  fui^  as  was  then  in  his  hands,  upon  an  agreement,  that  the  appointees  should 
make  no  claim  against  the  trustee,  and  should  [6001  not  c^  on  the  father  to  pay  the 
amount;  and  it  was  a^^ed,  that  immediately  after  the  appointment,  the  sums 
appointed  should  be  assigned  to  the  &ther,  ostensibly  in  exchange  for  some  real 
estate  belonging  to  him,  of  lees  value  than  the  fund  appointed. 

On  the  18th  March  1834  William  Askham  aocorcnnglv  appointed  the  trust  funds 
then  in  his  hands  to  the  four  daughteis,  and  on  the  26th  March  1834  he  conveyed 
real  estate  belonging  to  him  to  the  four  daughters,  in  reversion  after  his  death ;  the 
daughters  on  their  part,  thereby  asdgned  to  their  father  the  shares  of  the  trust 
funds  which  had  previously  been  appointed  to  th«n. 

On  the  26th  of  March  1834  new  trustees  were  appointed. 

One  of  the  daughters  afterwards  died. 

On  the  19th  of  April  1844  Will^m  Askham  executed  a  second  appointaaent  of 
the  trust  funds,  whereby,  after  reciting  the  previous  dealings  witii  Uie  fund  and  the 
appointment  in  1834,  and  that  William  Asknam  the  father  wasldesirous  of  makine 
an  appointment  of  such  of  the  said  settled  estates,  monies  and  premises  as  remained 
unappointed,  and  that  the  Plaintiff  John  Askham,  bein^  then  entitled  under  the  said 
settlement  as  tenant  in  tail,  his  father  considered  him  to  be  fully  provided  for, 
William  Askham  appointed,  wmtMMm,  that  the  funds  not  comprised  in  the  previous 
appointment  "  asd  all  other  the  mm  and  sums  of  money,  messuages,  limds,  tenements, 
and  trust  estates  whatsoever  comprised  in  or  affected  by  the  said  recited  indenture  ol 
uttlementf  over  or  upon  which  he  the  said  William  Askhun  had  a  power  of  appointmoit 
or  dis-pK)l}-po8al  raould  go  and  remain,  immediately  from  and  anw  his  deMaae,"  onto 
his  three  daiuhten. 

William  Askham  died  in  1848,  and  tiie  Plaintiff  John  Askham,  his  onlpr  s<hi,  who 
took  nothing  under  ather  of  the  two  appointment^  filed  this  1^,  imnsting  on  tiie 
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invalidity  of  the  first  appointment  of  1834,  and  praying  a  declaration  that  it  was  a 
fraudulent  exercise  of  the  power  of  appointment,  and  that  the  deed  of  exchange  was 
void,  and  that  the  trust  monies  comprised  in  the  appointment  of  1834  were  divisible 
as  in  default  of  appointment.  It  also  sought  to  m^ke  the  estates  of  the  father  and 
tniatees  liable  as  for  a  breach  of  trust. 

To  this  bill  two  of  the  Defendants  demurred  for  want  of  equity. 

Mr.  Roupell  and  Mr.  £.  6.  Denison,  in  support  of  the  demurrer. 

1.  The  deed  of  1834  is  not  void,  for  there  was  no  corrupt  bargain  between  the 
father  and  daughters.  By  the  transactaon,  the  father  was  merely  enabled  to  replace 
the  trust  fond  by  means  of  his  own  real  estate.  The  benefit^  if  any,  obtained  by  him 
was  not  saoh  as  to  invalidate  the  first  amxnntment.  (ComUv  v.  APDermoU,  Matty, 
601.) 

2.  But  if  the  first  deed  be  altogetiier  void,  then  the  parties  were  remitted  to  their 
(ffiginal  position,  and  the  father  had  then  the  power  of  appointing  the  whole  trust 
property.  This  he  has  done  by  the  second  deed  of  1844,  which  appoints,  not  only 
the  portion  not  comprised  in  the  deed  of  1834,  but  all  other  sums  of  mone^  [602] 
oomprised  in  the  settlement.  This  deed  is  free  from  objection,  and  comprues  the 
whole  trust  property ;  the  Plaintiff^  therefore,  has  no  interest  in  the  jnoperty  ami 
cannot  sustain  this  suit. 

Mr.  Turner  and  Mr.  Freeling  were  not  heard  in  support  of  the  bill. 

The  Master  of  the  Rolus  [Lord  Langdale].  In  this  case  the  father  may  have 
had  a  perfectly  good  intention,  and  may  have  been  desirous  of  doing  t^t  which  was 
for  the  benefit  of  all  the  fandly.  The  PUintiff,  the  eldest  son,  was  pufectly  well 
provided  for,  and  it  was  an  act  of  justice  in  the  faUier,  as  &r  as  he  could  do  it  in  a 
nroper  manner,  to  provide  for  his  other  children.  But  the  question  is,  how  is  tiiis 
Coart  to  treat  this  execution  of  the  power  t 

The  power  might  have  been  exercised  exclusively  in  favour  of  any  of  the 
children ;  and  if  it  had  not  been  mixed  up  with  any  private  interest  or  separate 
concerns  of  the  father,  he  might  no  doubt  have  appointed  the  whole  property  to  bis 
daughters,  or  any  of  them,  to  the  exclusion  of  the  son.    But  unfortunately,  he  hod 

St  into  difficulties,  and  found  himself  under  the  necessity  of  borrowing  money  from 
e  trustees.  He  afterwards  executed  this  power  in  such  a  manner,  as  to  relieve 
him  perscmally  from  the  diffieu1t;p'  in  which  he  was  placed,  and  he  personally 
obtained  the  advantage  of  that  relief  from  the  persons  in  whose  favour  he  executed 
the  power.  Such  a  transaction  cannot  stand.  Wholly  independently  of  any 
partiotdar  oharge  of  fraudulent  intention,  or  anything  of  that  land,  it  is  a  thing 
which  this  Court  cannot  safely  permit.  It  cannot  allow  a  person  who  is  to  execute 
the  power  of  selection  [603]  to  derive  a  private  and  separate  henefit  for  himself  by  its 
execution.(l )  I  think  it  plain  that  he  obtained  an  advantage  for  himself  by  his  execution 
of  the  deed  of  1834.  It  has  been  ingeniously  aivued,  that  the  appointment  which  was 
at  first  invidid,  was  afterwards  made  valid.  What  happened  was  this : — The  father 
had  executed  this  power  in  such  a  way  that  this  Court  would  not  permit  it  to 
stand,  and,  because  it  was  capable  of  being  set  aside  and  declared  fraudulent  by  this 
Court,  I  am  asked  to  treat  it  as  if  it  had  never  been  executed  at  all,  and  as  if  a 
future  execution  of  the  power  were  a  perfectly  free  thing — as  if  the  matter  were 
open,  and  nothing  had  been  done ;  and  further,  Uiat  because  there  was  no  corrupt 
or  personal  interest  affecting  the  second  transaction,  it  most  therefore  be  looked 
upon  as  perfeoUy  pure  and  free  from  every  objection  whatever. 

How  t^e  case  put  by  Mr.  Boupell  would  he,  viz.,  where  a  power  had  been 
exercised  in  such  a  manner  tiiat  it  oould  not  stand,  and  this  being  discovered  by 
the  person  who  had  executed  it,  he  had  obtained  the  concurrence  <m  all  the  parties 
interested  in  undoing  the  execution  of  that  power,  and  in  setting  the  matter  quite 
free  again,  although  level  and  fair,  1  express  no  opinion.  Whether  he  could  then 
proceed,  fairly  and  properly,  on  a  due  consideration  of  the  family  interest,  to  execute 

(1)  See  M'Queen  v.  Farquhar,  11  Ves.  467;  Aleyn  v.  Belehier,  1  Eden,  132; 
Dantbeny  v.  CocJAwrn,  1  Mer.  626;  Paimer  v.  WJueUr,  2  Ball  &  B.  18;  Farmer  v. 
ifarim,  2  Simons,  602 ;  AnuM  v.  HanrdwU^  7  Simons,  343 ;  Lee  v.  iMe,  1  Beav. 
488. 

B.  ra.— 37 
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the  power  esdauTely  in  favour  of  eome,  even  of  the  very  eame  perxme,  to  tin 
ezdnsion  of  the  one  who  had  been  excluded  before,  and  no  otiier,  I  do  not  think  it 
neceasaiy  to  give  any  opinion.  It  [004]  would  leem  very  hard,  if  it  eoold  not  be 
done :  ix  an  errOT  of  that  sort  could  not  be  corrected.  (See  Jadaoti  v.  /adboR,  Drary, 
p.  130.)  At  the  same  time  I  should  feel  a  veiy  great  difficulty,  because  it  is  almost 
impoaaible  for  the  parties  to  get  into  the  same  situation  in  which  they  were  before. 

Here  in  1844  the  father  was  embarrassed  by  what  he  had  previously  done  in 
1834,  which  he  thought  and  intended  it  to  be  an  execution  of  the  power ;  he 
proceeded  on  that  footing,  and  although  he  has  used  words  which  would  have  an 
operative  effect,  if  that  power  had  never  been  previously  attempted  to  be  exercised 
At  all,  yet  his  reference  to  the  power  was  clearly  as  if  it  had  previously  been 
executed.  I  do  not  think  that  the  deed  of  1844  has  the  same  operation  as  if  the 
previous  execution  of  the  power  were  completely  void  and  non-existing.  If  it  had 
been  autiioritatively  and  properly  declared,  that  the  first  execution  oi  the  power 
was  entirely  ^ne,  lor  anything  I  know  to  t^e  contrary,  the  second  executaon,  of 
the  power  might  not  have  been  bad ;  but  under  the  circumstances  in  which  it  was 
executed,  tainted  as  it  was  with  the  first  execution  of  the  power,  I  cannot  have  any 
doubt,  that  it  was  not  a  complete  and  valid  execution  of  the  power  for  the  exclnsiTe 
benefit  of  the  daughters. 

I  am  of  opinion  that  the  demurrer  must  be  overruled. 


[606]   SHALLCR086  V.  Wbioht.   Jfo^  6,  1850. 

A  testator  devised  his  real  estates  to  A.  and  B.,  in  trust  to  sell  and  pay  <^  all 
incumbrances  thereon,  and  stand  possessed  of  the  residue  "as  part  <d  his  persnal 
estate.**  He  bequeatjied  his  personal  estate  to  the  same  persons^  in  tnist  to 
convert^  and  with  tiie  jnoduce  thereof  and  of  the  sales  of  his  real  estates  to  pay 
his  debts,  &c.,  and  the  legacies,  and  to  pay  die  residue  to  whom  he  should  give 
the  same  by  codicil  He  made  no  gift  d  the  residue.  Held,  first,  that  the 
incumbrances  were  payable  out  of  the  real  estate ;  secondly,  that  the  debts  and 
legacies  were  payable  pari  passu  out  of  the  mixed  fund,  composed  of  the  produce 
of  realty  and  personaltv ;  and,  thirdly,  that  of  the  surplus,  the  part  arising  from 
realty,  belonged  to  the  heir,  and  that  from  the  personalty  to  the  next  of  kin. 

The  testator,  by  his  will  dated  in  1836,  gave  and  devised  all  his  real  estate  to 
Wright  and  Bishop  and  their  heirs,  upon  trust,  as  soon  as  conveniently  miriit  be, 
to  sell,  and  by  and  with  the  said  purchase  monies,  to  pay  off  all  incumorances 
affeotii^  ^e  said  estates,  and  to  stand  possessed  of  the  residue  thereof,  as  pari  of  Au 
jptrsmaT estate.  The  testator  also  bequeadied  to  Wright  uid  Bishop  all  his  houaehcid 
goods,  &c,  &c.,  and  all  his  i»rsonal  estate  and  effects,  upon  trost,  to  oonveit  the  eame 
into  money,  and  by  and  with  l^e  produce  thereof  uid  the  said  {ffoduoe  from  the 
sales  of  his  said  real  estate  and  the  rents  thereof  until  sale,  to  pay  his  debts,  and 
funeral  and  testamentary  expenses,  and  all  costs,  charges  and  expenses  in  carrying 
the  trusts  of  his  will  into  execution ;  and  then,  upon  trust,  to  pay  several  legacies, 
and  then  to  pay  the  residue  of  the  said  tmst  monus  to  whom  he  should  give  die 
aame,  by  any  memorandum  to  be  on  his  said  will  indorsed. 

"Die  testator  appointed  Wright  and  Bishop  his  executors. 

The  testator  made  no  disposition  of  the  residue,  and  the  question  was  to  whom 
it  belonged.  The  Plaintiff,  as  the  heir  at  law,  claimed  that  portion  of  the  residue 
which  arose  from  the  real  estate. 

[606]  Mr.  Turner  and  Mr.  Elderton,  for  the  heir.  1.  The  personal  estate  is  die 
primary  fund  for  disdiarging  the  debts,  &&,  the  realty  only  comes  in  aid ;  JBoit^Uon 
V.  Boughion  (1  H.  Lds.  Ca.  406).  But  if  not,  then  there  is  a  mixed  fund  composed 
of  the  produce  of  real  and  personal  estate ;  and  the  different  charges  must  be  p^ 
rateably  out  of  these  funds,  Boberts  v.  WdUcer  (1  Euss.  &  Myl.  762). 

2.  There  has  been  no  conversion  out  and  out  of  the  real  estate.  The  CounUss  cf 
Bristol  V.  Hmgerford  (2  Vem.  645),  and  Jessopp  v.  Walton  (1  MyL  &  E.  665).  The 
conversion  was  merely  directed  for  the  purposes  of  the  will,  and  as  to  sudi  of  them 
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«B  have  failed,  the  heir  is  eatitled  to  the  produce  of  real  estate  not  required. 
The  mixed  fund  must  therefore  be  dirided  rateably  between  tiie  heir  and  the  next 
of  kin,  Bobm1$  t.  fFalker  (1  Buee.  &  Myl.  762). 

PkiU^  V.  PhiiUp$  (1  Myl.  &  E.  649),  will  be  relied  on  by  the  other  side ;  but  that 
case  was  virtually  rereiaea  by  Lord  Brougham  in  Hmehman  t.  The  Attomejf-^SMeral 
(4  MyL  &  E.  466),  and  in  AmphkU  v.  Parke  <2  Buss.  &  MyL  221);  and  was  dis- 
approved of  by  Ixad  Cott«iham  in  (kgam  v.  SMtiu  (6  L.  J.  (N.  S.)  Ch.  p.  22 ; 
Lewin  on  Trustees,  p.  698) ;  and  in  IFUUam  r.  fFUUanu  <5  L.  J.  (N.  S.)  Gh.  p.  86). 

Mr.  Walpole  aim  Mr.  Q.  L.  Bussell,  for  the  next  of  kin.  The  incumbrancea  are, 
in  the  first  instance,  payable  out  of  the  real  estate,  for  there  is  an  express  trust  to 
sell  and  pay  them,    {aoneox  v.  Ahbey^  11  Vea.  179 ;  and  see  3  F.  Wms.  194,  note.) 

2.  The  real  estate  has  been  converted  out  and  out,  for  all  purposes  whatever, 
not  simply  for  the  pur-[607]-pO8e8  of  the  will,  but  for  every  purpoee(l),  and  the 
tvoduoe  Uierefore  belongs  to  the  next  of  kin.  The  case  is  ^vemed  by  FhUUps  v. 
FkiU^  where  the  testator  devised  his  freeholds  to  his  executors  for  sale,  and 
declued  that  the  mcmies  should  be  deemed  to  be  part  of  his  personal  estate,  and  he 
gave  the  i»oduce  of  his  freehold  and  personal  estate  to  his  executors,  upon  trust, 
to  pay  hu  debt^  and  divide  the  residue  am(mg8t  certain  persons ;  it  was  neld,  that 
a  pcnrtton  ol  the  bpsed  reudue,  constituted  of  reid  estate,  belonged  to  tiie  next  of 
kin,  and  not  to  the  heir.  It  appears  by  a  note  to  Mogen  v.  Rogers  (3  P.  Wms.  193), 
that  Vernon's  report  of  The  dowUeu  of  Bristol  v.  Htmgerf<n^  (2  Vem.  645),  is 
incorrect ;  and  that  the  executors  took  subject  to  distribution  among  the  next  of  kin. 

3.  At  all  events,  the  debts,  funeral  expenses,  legacies,  &c.,  are  payable  pari  passu, 
out  of  the  mixed  fund,  composed  of  the  produce  of  real  and  personal  estate ;  and  what 
remains  is  divisible  rateably  amount  the  heir  and  next  of  kin ;  Boughton  v.  Boughtm 
is  inapplicable  to  this  ease,  which  is  governed  by  Roberts  v.  fFdUser, 

Mr.  Bonpell  and  Mr.  Villiers,  for  one  of  the  executors. 

Mr.  Turner,  in  laidy,  cited  1  Jarman  ou  Wills  (304,  858). 

[508]  The  Master  of  ths  Bolus  [Lord  Langdalej.  If  a  testator  intends  to 
dispose  of  hu  real  and  personal  estate^  uid,  for  the  purpose  of  the  di^osition 
contemplated,  directs  the  whole  of  his  real  and  personal  estate  to  be  oonverted  into 
money  and  apfdied  according  to  the  directions  ne  has  given  or  contemplated,  but 
acme  of  the  purposes  he  hf^  in  view  fail,  the  question  then  arises,  to  whom  the 
money  belongs.  Such  questions  are  always  attended  with  some  difficulty,  and  the 
object  is  to  decide  according  to  some  rational  and  recognised  principle,  so  that  the 
grounds  on  which  the  case  is  disposed  of  may  be  understwjd  by  the  parties. 

The  first  question  which  arises  is,  on  what  is  called  "  the  conversion  out  and  out  1 " 
— an  expression  commonly  used,  and  which  ought  to  be  clear  enough,  but  is  never- 
theless sometimes  attended  with  great  difficulty.  Here,  a  ccmversion  is  intended  for 
«ome  purposes,  and  to  some  extent,  but  to  what  purposes  and  what  extent  is  made  a 
.great  difficulty.  There  is  a  surplus  consisting  putly  of  real  or  the  produce  of  real 
estate,  and  partiy  of  personal  estate^  or  its  {ooduoe  in  the  shape  ot  mone^.  One 
■question  is,  whether  as  between  the  two  classes  of  rewnentatives,  this  was  intended 
to  be  a  oonversioa  ont  and  out  It  is  no  answer,  uiat  tiiere  was  an  intention  to 
convert  into  money,  because  it  is  settled,  that  where  the  eonversion  is  for  a  purpose 
which  fails,  the  produce  will  go  to  the  heir  or  next  of  kin,  aooording  as  it  may  have 
been  produced  from  real  or  personal  estate. 

Here,  in  the  first  place,  there  is  to  be  an  actual  conversion,  for  the  devise  is  to 
trustees,  upon  trusty  as  soon  as  convenient  to  "dispose  of  all  the  said  estates,  and  by 
and  with  the  said  purchase-monies  to  pay  off  all  [609]  incumbrances  affecting  the 
.•said  estates."  The  trustees  therefore,  having  obtained  the  purchase-mon^  instead 
jot  the  land,  are  to  pay  off  all  incumbrances ;  "  and  to  stand  possessed  of  the  residue 
thereof  as  part  of  nis  personal  estate."    Clearly,  therefore,  there  was  a  conversion 

(1)  Neitiier  the  heir  nor  the  next  of  kin  can  be  barred  by  anything  but  a  dis 
position  of  the  heritable  subject  or  personal  estate  to  some  paraoa-capalde  OE  taking. 
Tukering  v.  Lord  Stamford,  3  Vesey,  493 ;  Sympsoii  v.  HomA^  £  wUtim,  stated  by 
the  M.  K  in  Yes.  334 ;  /oAfUm  v.  Johnson,  4  Beav.  318 ;  Johnson  v.  fFaods,  2  Beav. 
412 ;  AmphUa  v.  Parks,  2  Buss.  &  M.  236 ;  FiUh  v.  Wtber,  6  Hare,  145. 
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into  money,  and  next  there  was  a  clear,  distinct,  and  express  direction  to  apply  the 
money  in  paying  off  the  incomlnranoes.  I  think  this  direction  imperative,  fuid  that 
the  trustees  were  bound  to  apply  this  money  in  payment  of  the  inoumbranoes  affecting 
the  estate. 

Then  comes  a  bequest  of  all  his  personal  estate,  "  upon  tnut,  to  convnt  the  same 
into  money,  and  by  and  with  the  produce  thereof,  and  of  the  (ffodnce  of  the  sales  of 

his  real  estate  and  rents,  Sec,  to  pay  his  debts,"  &a  The  question  is,  what  is  the 
nature  of  t^e  particular  fund,  whether  it  is  to  be  considered  as  a  general  and  common 
fund  made  up  of  the  produce  of  the  real  and  personal  estate,  which  is  to  be  applied 
in  common,  in  satisfaction  of  the  funeral  expenses  and  debto,  or  whether,  notwith- 
standing the  care  the  testator  has  taken  to  brmg  the  constituent  parts  into  one  mass^ 
it  ought  to  be  considered  as  subject  to  the  general  rule  of  law,  by  which  the  personid 
estate  is  the  fund  first  applicable  to  thepayment  of  debts,  &c.  I  cannot  so  construe 
this  will  while  the  case  of  Biierts  v.  Walker  and  other  existing  eases  depending  on 
tiiat  principle  remain  unreversed.  I  ou^ht  not  in  this  place  to  reverse  mat  which  I 
oonsraw  to  be  at  ^is  time  the  rule  of  this  Court.(l) 

The  produce  of  the  real  estate  ought,  therefore,  in  the  first  place,  to  be  applied  in 
payment  of  the  incum-[B10]-brance8 :  the  residue  of  the  real  and  personal  estate  ought 
to  be  applied,  pro  raid,  in  satisfying  the  debts  and  funeral  expenses,  &c,  and  of  what 
remains,  that  portion  derived  from  the  real  estate  ought  to  go  to  the  heir,  and  the 
portion  arising  from  the  personal  estate  belongs  to  the  next  of  Kin. 


[610]   /»  re  WiLUAMS.   JVor.  22,  Dee.  3, 18i9 ;  Jtfoy  23,  18S0. 

[S.  C.  19  L.  J.  Gh.  422;  14  Jur.  &6I.] 

U^n  an  alleged  misjoinder  of  hnsband  uid  wife  as  Petitioners,  eounael,  upon  the 
instructions  of  the  solicitor,  undertook  to  amend  hy  mdcing  it  the  petition  of  the 
wife  by  her  next  friend.  Held,  that  the  solicitor  was  not  personally  respoDsiUe 
for  the  performance  of  the  undertaking. 

In  this  case,  a  petition,  presented  by  Mr.  and  Mrs.  Nicholson,  bein^  called  on  to 
be  heard,  it  was  objected  by  one  of  several  Respondents,  that  the  petition  related  to 
or  affected  the  separate  estate  of  Mrs.  Nicholson,  and  ought  to  have  been  presented  by 
her  next  friend,  and  not  by  her  husband  and  herself  jointly,  and  thereupon,  it  being 
observed  that  the  objection  could  not  be  determined  without  hearing  the  case,  the 
counsel  for  the  Petitioners,  instructed  by  their  solioitor  then  present,  undertook  to 
amend  the  petition,  if  required  by  the  Com%  and  the  r^istrar  'made  a  note  to  the 
effect^  that  the  counsel  for  the  Petitioners  undertook  to  ain«id  the  petition,  if  required 
by  the  Oourt^  making  it  the  petition  of  the  wife  1^  her  next  friend.  In  consequence 
of  this  undertaking,  the  objection  was  not  further  pressed and  after  a  very  long 
hearing,  an  order  was  made  for  the  delivery  up  to  the  Petitioners  of  certain  bills  of 
costs,  and  of  certain  deeds,  papers  and  writings,  and  the  costs  of  some  of  the 
Bespondents  were  ordered  to  be  taxed  and  to  be  paid  to  them  by  the  Petitioner 
Will  [iam  Nicholson. 

{611]  At  the  time  when  the  order  was  made,  nothing  was  said  about  the  nnder^ 
taking  to  amend  the  petition  if  required,  and  no  order  was  made  in  pursuance  thereof  ; 
but  on  the  attendance  before  the  registrar  to  settle  the  minutes,  the  Petitioners  were 
required  to  amend  the  petition,  pursuant  to  the  undertaking.  The  matter  bein^ 
afterwards  mentioned  to  the  Court,  it  was  ordered,  that  the  petition  should  be 
amended  by  making  it  the  petition  of  the  wife  by  her  next  friend,  and  further,  it  waa 
ordered,  that  the  deuvery  over  of  certain  accounts  by  the  Respondent,  Mr.  Weir,  should 
be  made  conditional  on  nis  costs  being  first  paid. 

Various  applications  having  been  made  to  the  solioitor  for  the  Petititmers,  to 

(1)  In  The  Attorney-General  v.  SmdhgaU,  12  Sim.  77,  Sir  L.  Shadwell,  V.-G.  £.„ 
decided  in  opposition  to  itoberte  v.  fFa&er,  but  his  decision  was  reversed  by  head. 
Lyndhurst. 
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amend  the  petition  accordingly,  he  declined  to  do  eo,  and  thereupon  a  motion  was 
made,  that  Mr.  and  Mrs.  Nicholson  mieht  amend  the  petition  m  four  days,  or,  in 
default  thereof,  that  Uieir  solicitor  might  be  <Nrdered  to  perform  the  undertaking 
{stated  to  be  his),  or  pay  suoh  ooats  to  Mr.  Weir,  of  the  pelation  and  ocmsequfint 
thereon. 

Mr.  R.  Palmer,  in  support  of  the  application,  relied  on  the  undertaking  girec  hy 
eounsel  on  the  instruction  of  the  Petitioners'  stdicitor. 

Mr.  Beavan,  cantrii,  cited  Uie  decinon  of  Lord  Cottenham  in  CfiJbert  v.  Comer  (17 
Law  J.  N.  S^Ch.)  265)  and  the  following  passage  from  the  judgment  in  Joainmn  v. 
OgiUn/  (3  P.  Wms.  p.  278),  where  an  attorney  had  signed  an  undertaking  "  for  luid  on 
behsif  of  his  clients : "  Lord  Chancellor.  "  The  difference  is  where  the  party,  thus 
undertaking  for  and  on  the  behalf  of  bis  client,  has  an  authority  so  to  do,  and  where 
he  has  not  If  such  undertaker  has  no  authority,  [612]  then  it  is  a  fraud,  and  the 
undertaker  ought  himself  to  be  liable :  but  where  there  is  such  an  authority  given 
(as  here  there  was  to  the  attorney),  this  is  only  acting  for  another,  like  the  case  of  a 
factor  or  broker  acting  for  their  princip^  who  were  never  held  to  be  liable  in  their 
own  capaoities,  in  whicn  hfs  LordTship  being  very  clear,  tiie  bUl,  as  to  this  point,  waa 
dismissed  against  Heaton  the  attorney  with  costs." 

Thk  Master  or  the  Rolls  said  he  entirely  concurred  in  what  had  falloi  from 
tiie  Court  in  Jchium  v.  OgUiw,  but  he  thought  it  did  not  appl^  to  the  present  ease. 
He  felt  inclined  to  make  we  order,  but  thought,  as  the  solicitor  had  not  made  an 
affidavit^  it  would  be  more  satisfactwy  to  give  him  an  opportunity  of  dcnng  sa 

The  rnotUMi  stood  over. 

Dec  3,  The  soHoitor  made  an  affidavit,  stating  that  he  did  not  give  any  personal 
ondertakinj^  but  that  it  was  given  on  behalf  of  the  clients.  The  motion  was  again 
resumed. 

Mr.  Beavan,  in  opposition  to  the  motion.  As  to  the  clients,  the  order  cannot  be 
resisted ;  all  that  is  asked,  on  tiieir  behalf,  ia  a  reaaonable  tdme  to  enable  them 
to  comply. 

But  with  respect  to  the  solicitor,  there  is  no  liability.  It  must  be  admitted,  that 
where  a  solicitor  personally  undertakes,  he  is  personuly  responsible,  and  that  the 
Court  will  <K>mpel  him  to  perfwm  his  individou  underUAing,  as  where  a  solicitor 
personally  undertakes  to  appear  for  his  elient,  or  to  aooept  service  of  a  writ^  or  to 
[513]  pay  the  debt  and  costs  or  a  sum  of  money  for  his  client,  &o.  Such  an  under* 
taking  must  be,  and  must  be  expressed  to  be,  his  own  personal  undertaking. 

But  where  undertakings  are  not  expressed  to  be  those  of  the  solidtor  personally, 
they  are  regarded,  as  they  are  in  fact,  those  of  the  client  alone.  Thus,  in  the 
instances  of  orders  of  course,  where  an  undertaking  is  given  to  pay  what  may  be 
iound  due  upon  an  order  for  taxation,  or  to  obtain  the  Taxing  Master's  report  in  a 
month,  &c.,  the  liability  is  that  of  the  client  alone,  and  the  orders  are  so  drawn  up. 
Again,  where  undertakings  are  given  by  counsel  in  Court,  as  to  speed  the  cause,  to 
set  down  the  cause  on  bill  and  answer,  to  pay  money  into  Court  as  the  price  of  an 
injunction,  to  keep  an  interim  account, 'not  to  proceed  pending  a  motion,  or  to  give 
jadement  in  an  action,  could  t^e  soIioiUn-  any  more  than  the  counsel  be  called  on  to 
perform  them  1  Heretttfore  it  has  never  been  understood  that  a  soluntor  is  personally 
Tesponsible  on  such  undertakings.  The  registrars,  in  drawing  up  suoh  undertakingB, 
invariably  state  them  to  be  those  of  the  <^ent,  and  express  them  up  in  tiiis  form : — 
**  The  said  Plaintiff  by  his  counsel  undertaking,"  &c. 

Here  the  fact  tiiat  the  undertaking  was  that  of  the  clients  only  is  proved,  first,  by 
the  solicitor,  whose  statement  is  not  denied  by  the  applicant,  secondly,  by  the 
registrar's  minute,  and  thirdly,  from  the  notice  of  motion  which  adopts  that  view, 
by  asking  that  the  clients  may  perform  it  (treating  it  as  their  undertaking),  and 
only  upon  their  default  that  the  solicitor  may  be  held  liable. 

The  party  who  now  applies  never  took  the  objection  at  the  hearing ;  the  only 
person  who  objected  was  [614]  Williams,  who  was  declwed  not  to  be  entitled  to  his 
oosts.  The  objection  then  taken  was  not  for  the  parpose  of  securing  the  costs,  but 
to  bind  tiie  feme  eomt  by  tiie  decision  of  the  Court ;  now  a  subetantiaTnext  friend  is 
required  frtnn  the  solicitor,  which,  in  effect  u  asking  that  the  solicitor  may  personalty 
pay  the  ooeta. 
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Mr.  B.  Palmer,  in  reply.  The  ar^ment  on  behalf  of  the  aolioitor  is  perfectly 
anioidaL  The  solicitor  in  open  Court  matruoted  his  counsel  to  enter  into  the  under^ 
takins,  and  on  the  faith  of  this  alone,  on  the  pledge  and  responsibility  (rf  its  officer, 
the  Court  proceeded  to  hear  and  dispose  of  the  petition.  If  he  be  not  oompelled  to 
perform  it^  the  Bespondents  will  loose  the  benefit  of  that  condition,  on  the  rdianoe  <^ 
the  performance  of  which  the  matter  pooeeded.   Had  the  Court  anticipated  the  non- 

C'  >rmanoe  of  the  condition,  it  woula  hare  at  once  postponed  the  hearing  onto  it  bad 
complied  with.  The  solicitor,  in  his  affidavit,  does  not  state  that  he  had  any 
authority  to  undertake  for  his  clients :  the  necessary  oonsequenoe  is,  that  it  must  be 
assumed  that  he  pledged  his  own  responsibility. 

He  cited  Cook  t.  Bro&mkead  (16  Ves.  133),  Evams  v.  Duneambe  (1  Cr.  &  Jer.  372). 
Mr.  Beavan.   The  oases  cited  in  reply  bare  no  application :  they  were  both  cases 
o(  expressed  personal  undertakings. 

Thx  Master  of  thk  Bolls  reserved  judgment. 

[61B]  Maif  23,  1850.  Thb  Master  of  the  Rolls  [Lord  Langdale].  The  only 
duesticm  which  is  to  be  decided  on  this  occasion  is,  whether  the  undertaking,  which 
tlie  solicitor  of  the  Petitioners  instructed  their  oounael  to  make,  is  to  be  considered 
aa  the  jwrsonal  undertaking  of  the  solicitor,  for  which  he  is  personally  anawenA>lef 

There  ean  be  no  doubt  but  that  the  petition  was  heard  on  the  faith  of  the 
undertf^ng  which  he  caused  to  be  given,  and  that  the  failure  of  the  undertaking 
gives  just  cause  for  great  disappointment;  but  I  have  not  been  able  to  find  any 
authority,  in  whieh  it  has  been  held,  that  a  solicitor  has  been  held  personally  answer- 
able for  all  the  consequences  proceeding  from  the  failure  of  such  an  undertaking  as 
this,  given  under  such  circumstances.  Having  regard  to  the  mode  in  which  and  the 
circumstances  under  which  it  was  given,  I  have  come  to  the  conclusion  that  it  can 
only  be  considered  as  the  undertaking  of  the  client,  and,  consequently,  that  no  order 
is  to  be  made  on  such  part  of  the  motion  as  relates  to  the  solicitor  personally. 

I  do  not  think  Uiat  the  solicitor  is  entitled  to  the  costs  of  this  motion. 

Jime  1.    This  case  was  now  mentioned  as  to  the  costs. 

Mr.  B.  Palmer  asked  that  they  might  all  be  paid  by  the  clients. 

Mr.  Beavan.  The  whole  contest  has  been  as  to  the  Uability  of  the  aolidtor,  on 
which  the  apdication  has  failed.  Either  there  should  be  no  costs,  or  the  oosts  of 
the  part  which  has  foiled  ought  to  be  set  off.  He  citedTBlG]  the  following  passage 
from  the  judgment  of  Lord  Cottenbam  in  Murray  v.  frMier  (Gr.  &  Fhill.  126;  and 
see  Starch  v.  Yomg,  6  Beav.  567),  "  Where  the  real  substantial  contest  between  the 
parties  is  one  thing,  and  it  is  mixed  up  with  another  about  which  there  is  no  real 
contest,  I  think  it  very  fit  that  the  party  applying  should  pay  the  oosts,  if  he  foils 
as  to  that  which  is  the  substantiaf  matter  of  ccmtest.  Upon  the  same  ininciple, 
where  a  party  presents  an  appeal,  although  he  may  succeed  upon  smne  small  maUer, 
he  has  to  pay  uie  costs." 

Ths  Master  of  the  Bolls.  The  whole  oosts  must  be  paid  by  the  Petitioners, 
the  clients,  for  they  have  created  them. 

Note. — As  to  the  personal  Uabili^  of  a  atdioitor,  see  /n  n  ^oUmu^  3  Dowl.  &  L. 
919 ;  Exfoirte  Hughes,  5  E  &  Aid.  482;  Evans  v.  DwKmbe,  I  Cr.  &  Jer.  S72 ;  Ivettm 
V.  CmingUm,  1  Bam.  &  C.  161 ;  MoaJd  v.  Robetis,  4  Dowl.  &  R  719 ;  Birehiitthaw  v. 
Jcu^aon,  3  L,  J.  (K.  R)  253 ;  In  re  Fairihome,  3  Dow.  &  L.  548 ;  In  re  Gee,  10  Jar. 
694;  Jacob  Magnay,  12  L.  J.  N.  S.  (Q.  B.)  93;  Ball  v.  Ashwst,  1  Cr.  &  M.  714; 
Watson  V.  Morrall,  1  C.  &  P.  307 ;  Thompson  v.  Gordon,  15  Meeson  &  W.  610 ;  Latuch 
v.  Pasherante,  1  Salk.  86 ;  Anon.  1  Salk.  86,  87,  88 ;  fFigg  v.  Book,  6  Mod.  86 ; 
Stratton  v.  Burgus,  1  Strange,  114;  Lorymer  v.  Hollister,  2  Strange,  693;  Kilbey  v, 
Weyberg,  12  Mod.  251 ;  Ex  parte  BoderOum,  8  Adol.  &  E.  959;  AppUUin  v.  Bvnks^ 

5  East.  148 ;  Burrell  v.  Jones,  3  Bam.  &  Aid.  47 ;  Macbeath  v.  HaMimand,  1  T.  R. 
172 ;  Bowen  v.  Morris,  2  Taunt.  374 ;  In  re  Garland,  6  Dowl.  P.  0.  512 ;  HeUings  v. 
Jones,  3  L.  J.  O.  S.  (C.  P.)  164;  BvmU  v.  Beece^  2  Car.  &  K.  669;  Sedgwor^  r. 
Spicer,  4  East,  568 ;  Titterton  v.  Shmpasd,  3  Dowl  &  L.  775 ;  JZex  v.  SaOherion,  6  Eaat^ 
126 ;  Easlekam  v.  Young,  6  Q.  B.  Bep.  833 ;  Bogers  v.  Beem^  1  Term  B.  418 ;  Awm. 
2  Chitty,  36,  415;  or  where  proceedings  are  not  honAJidey  CoiMe  v.  fFhUing,  1  Buss. 

6  M.  43;  Neal  v.  Sotdea,  3  DowL  P.  C.  493. 
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[617]   PuGH  V.  Yaughan.   April  37,  Maif  23, 1850. 

An  equitable  tenant  for  life  being  in  posBesBion  of  the  estate,  he  and  hia  leasee  bad 
eommitted  vaste  and  refused  to  permit  the  tnutee  to  examine  tiie  oondition  of 
the  land.  The  trustee  having  brought  ejectment,  the  Courts  under  the  oiroum* 
stances,  refused  to  continue  an  iajunction  to  restrain  the  action,  even  on  the 
Plaintiff  undertaking  to  out  no  mwe  timber,  ^and  to  permit  ih»  inspeetion. 

Under  the  will  of  the  testator,  the  legal  estate  in  the  {H*opert7  in  question  was 
vested  in  the  Defendant  Edward  Yaughan,  on  trust  "  to  {Mr  to  the  Defendant  John 
Yaughan  the  rents  and  profits  thereof  during  his  life,"  with  remainder  to  Edward 
Yaiuhan  and  Charles  Yaughan,  as  tenants  in  common  in  fee,  with  remainders  over. 

The  case  made  by  the  Plaintiff  was  this: — That  the  tenant  for  life  being  in 
possession  with  the  consent  of  the  trustee  of  the  estate,  by  indenture,  dated  in  1840, 
demised  it  to  the  Plaintiff  for  ninety-nine  years,  if  be  should  so  long  live,  and  that 
the  Plaintiff  entered  into  possession.  That  the  trustee  had  lately  cotamenaod.  an 
action  of  ejectment  against  the  Plaintiff  to  recover  possession  ot  the  property. 

The  Plaintiff  charged,  that  John  Yaughan  and  Edward  Yanghan  were  acting  in 
concert  to  eject  the  Plaintiff  before  the  determination  of  his  tenancy,  and  by  this 
bill,  filed  against  the  tenant  for  life  and  trustee,  he  {myed  an  injunction  to  restrain 
the  action. 

The  Plaintiff  obtained  the  common  injunction  for  want  of  answer,  after  which, 
the  Defendant^  the  trustee,  put  in  his  answer,  stating,  that  the  testator,  by  his  will, 
provided  that  if  the  tenant  for  life  should  attempt  to  alien  or  charge  his  life  interest, 
"or  interrupt  his  trustees  and  executors  in  dmy  executing  the  trusts"  of  his  will, 
bis  estate  should  go  over  to  the  person  next  {jSIS}  entitied :  that  on  the  death  of 
the  testator  in  1841,  he,  the  trustee,  entered  into  possession :  that  afterwards,  Anne 
Yaughan,  the  widow  (since  deceased,  who  was  then  entitled  for  Ufa),  and  John 
Yaughan  the  present  tenant  for  life,  having,  without  the  consent  of  the  Defendant, 
entered  into  possession,  cut  down  and  sold  large  portions  of  the  timber  growing  on 
the  said  lands,  and  committed  other  acts  of  waste.  That  upon  the  decease  of  the 
widow,  John  Yaughan  entered  into  possession,  and  the  receipt  of  the  rents  of  the 
said  estate,  but  without  the  consent  and  against  the  wishes  and  remonstrances  of  the 
Defendant.  That  the  Plaintiff  had  notice  of  the  Defendant's  titie.  "  That  the  estate 
had  been  greatly  neglected,  and  that  the  Plaintiff  had  cultivated  and  used  the  land 
in  the  most  improper  and  wasteful  manner,  and  contrary  to  the  course  of  husbandry 
adopted  in  the  neighbouriiood,  and  had  felled  timber  growing  thereon,  and  converted 
the  same  to  his  own  use :  had  permitted  the  building  on  uie  said  estate  to  fall  into 
decay  and  ruin,  and  had  altogether  refused  to  permit  the  Defendant  to  enter  upon 
the  said  wtat^  in  order  to  ascertain  the  actual  state  and  condition  tiiereof." 

The  Defendant  Edwud  Yaughan,  having  put  in  this  answer,  obtained  an  order 
nisi  to  dissolve  the  injunction. 

The  Plaintiff  undertook  to  shew  cause ;  and  the  question  now  was,  whether  the 
order  oiuht,  upon  the  merits  disclosed  in  the  answer,  to  be  made  absolute. 

Mr.  K.  Palmer  and  Mr.  C.  Hall,  for  the  Plaintiff,  argued  that  the  Plaintiff,  being 
equitable  tenant  for  life,  was  entitled  to  the  management  and  possession  of  the 

Sroperty.  They  cited  Denton  v.  Denton  (7  Beav.  388 ;  and  see  Hill  on  Trustees,  259, 
83,  433),  in  [019]  which  case,  a  testator  charged  annuities  exclusively  on  his  real 
estate,  the  le^  estate  of  which  he  devised  to  trustees,  upon  trust  to  pay  the  rents 
to  or  permit  the  same  to  be  received  by  one  for  life,  with  remainders  over.  On  the 
testator's  death,  the  tenant  for  lite  took  possession  of  the  estate  and  title-deeds,  and 
he  kept  down  the  annuities,  but  cut  some  timber.  The  trustees  acquiesced  for  four 
years,  but  afterwards  proceeded  by  action  to  recover  the  deeds  and  to  receive  the 
rents.  The  Court,  by  motion,  restrained  the  proceedings,  on  the  tenant  for  life 
undertaking  to  keep  down  the  annuities,  not  to  grant  leases,  or  out  timber  without 
the  consent  of  the  trustees,  and  bringing  the  deeds  into  Court.  They  offered  to  give 
a  similar  undertaking. 

They  argued,  that  in  this  case,  the  trustee  having  acquiesced  was  bound  by  the 
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leas^  and  that  the  proper  remedy  for  the  waste,  if  any,  was  by  means  of  the  covenant 
and  power  of  re-eni»y  contained  in  the  lease,  and  that  this  was  not  saoh  a  question  as 
ought  to  be  disposed  of  before  the  hearine  of  the  cause. 

Mr.  Turner  and  Mr.  AUnutt»  for  tiie  Defendant,  argued,  that  as  the  property  had 
been  abused,  the  trustee  was  justified  in  taking  possessuHi  uid  seeing  to  the  proper 
management  of  the  property. 

The  Master  of  the  Rous  reserved  his  judgment 

Matf  23.  The  Master  of  the  Roli^  [Lord  Langdale].  The  Defendant.  Edward 
Yaugban,  having  put  in  hie  answer,  has  obtained  an  oraer  nut  to  dissolve  the  injunctioa 
which  was  obtained  for  want  of  answer ;  and  [620]  the  question  now  is,  whether  the 
order  ought,  upon  the  merits  disclosed  in  the  answer,  to  be  made  absolute. 

I  strongly  incline  to  think,  that  the  testator  must,  from  the  directions  contained 
in  his  will,  he  considered  to  have  intended,  that  the  trustees  oi  his  will  diould  have 
the  management  of  the  devised  property  and  the  receipt  of  the  rents ;  and  that  the 
D^endant^  Edward  Vaughan,  has  some  reason  to  compuun,  that  the  Defendant  John, 
and  the  Plaintiff,  a>  he  says,  acting  widi  him,  have  wdesvoured  to  manage  the  property 
independently  of  him.  But  there  can  be  no  doubt  that  it  is  the  duty  d  the  trustee 
to  protect  the  property  against  the  improper  acts  of  the  tenant  for  life ;  ami  in  this 
answer  it  is  distinctly  sworn,  that  before  the  life  interest  of  the  Defendant  John 
vested  in  possession,  he,  with  Anne  Vaughan,  his  mother,  entered  into  possession,  and 
while  in  possesBion,  cut  down  and  sold  large  portions  of  the  timber  growing  on  the 
lands,  and  committed  other  acts  of  waste.  This  was  before  November  1843.  But 
it  is  further  sworn,  that  the  Pluutiff  has  felled  timber  ^wing  on  the  land  and  con- 
verted the  same  to  his  own  use,  and  has  refused  to  permit  the  iSefendant  to  go  on  die 
land  to  ascertain  the  actual  state  and  condition  thereof. 

Upon  this  statement,  I  think  that  the  Defendant  is  entitled  to  have  the  injunction 
dissolved,  and  t^at,  under  the  circumstances,  I  should  not  be  justified  in  doing  what 
I  should  have  been  gUd  to  do,  if  die  parties  would  oonamt — oontinne  the  injun^on, 
on  die  Phuntaff  undertaking  to  cut  no  more  timber,  and  to  permit  the  trustee  to 
cuter  on  die  land,  at  all  oonvenient  time^  to  ascertain  the  st^  and  oondition  thereot 


[621]    In  re  Loriher.    Map  28,  18&0. 

A  fund  was  paid  into  Court  under  the  Trustee  Indemnity  Act.  The  tenant  for  life 
petitioned  for  payment  of  the  dividends.  There  being  no  general  estate  applicable, 
hdd,  that  the  costs  of  the  petition  ought  to  be  paid  out  of  the  income  and  not  out 
ol  ihs  corfVM. 

The  testatrix  gave  £1000  3  per  cent  Reduced,  to  Wallace  and  Lyon,  on  trust  to  pay 
the  dividends  to  such  persons  as  her  daughter  Margaret  Graham,  the  wife  of  J.  A. 
Graham,  should,  by  writing  under  her  hand,  appoint,  and,  in  default  ot  appointment^ 
into  the  proper  hands  of  her  daughter,  and  upon  her  sinde  reoeipt  for  the  same,  and 
after  her  decease,  to  J.  L.  for  life,  with  remainder  to  his  children. 

The  £1000  was  severed,  and  afterwards  transferred  into  Court  under  the  10  &  11 
Vict.  c.  96,  by  M.  A  L.  and  H.  L.,  who  were  not  the  legal  personal  representatives 
of  the  testatrix. 

A  petition  was  presented  by  Mrs.  Graham,  praying  for  payment  to  her  of  the 
dividends,  and  for  payment  of  the  eoete,  charges,  and  expenses  out  of  the  cayua  of 
the  fund. 

The  death  of  Mrs.  Graham's  husband  was  not  proved. 

Mr  Lloyd,  in  support  of  die  peddon,  submitted,  that  the  property  was  given  to 
the  separate  use  of  Btes.  Graham ;  Le$  v.  Prvanx  (3  Bro.  C;  0.  381);  and  that,  there- 
fore, it  was  unnecessary  to  prove  the  death  of  her  husbuid. 

The  Master  of  the  Rolu  concurred ;  but  said  he  did  not  see  why  die  costs  of 
the  payment  into  Court  ought  not  to  be  paid  out  of  the  general  person^  estate. 

™j2]  Mr.  J.  H.  Taylor,  for  the  parties  who  had  paid  the  fund  into  Court,  said, 
that  the  fund  had  been  completely  severed  and  appropriated,  and  that  the  parties 
who  had  transferred  it  into  Court  were  not  the  legal  personal  representatives.  He 
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mlnnitted  that  t^e  oorti  of  thia  petition  ong^t  to  be  paid  oat  of  the  diridenda  and 
not  oat  of  the  corpw. 

Thb  MAsnB  or  thm  Bqlu  [Lord  Langdale].  Thia  petition  is  mwAy  for  the 
benefit  of  the  tenant  fcnr  life,  and  the  coata  muat  therefore  be  paid  oat  oi  tlie  aividenda 

See  In  re  CaathorM^  12  Bear.  56. 


[622]  In  n  Thi  WntoeoB,  Statnks,  and  South-Wxstibn  Bailwat  Act. 

May  29,  18S0. 

Ab  to  what  amounts  to  a  "  vtUfal  refwod  "  within  the  Lands  Glauses  Consolidation  Aet, 

In  October  1847  Mr.  Esaex  agreed  to  sell  a  portion  of  his  land  to  the  Windsor^ 
Stainea,  and  Soath-Westem  Bailway  Company,  for  the  purposes  of  their  railway,  uid 
the  oompanv  were  to  pay  the  eosts,  duurgea  uid  ezpensM,  includinj^  tike  snrreyOT's 
oharges.  The  company  were  desirous  of  obtaining  immediate  poaseanon  ;  and  it  waa 
agreed,  that  the  purchase-money  should  be  deposited  in  the  hands  of  a  lunker,  until 
the  conveyance  should  be  executed.  This  was  done,  and  poeseesion  was,  in  consequence 
given  on  the  3d  of  May  1848.  The  company  ^terwords  agreed  to  grant  to  Essex  a 
base  of  the  slopes  from  his  land  to  the  railway. 

In  March  1849  the  oolmnny  were  ready  to  complete  the  purchase  alone ;  but 
Elssex  insisted  that  the  [623]  two  transactions  ahonld  be  settled  simultaneously,  and 
thia  seemed  to  have  been  acquiesced  in.  The  lease  was  ready  in  Manh  1850,  and  an 
appointment  was  made  for  completing.  On  the  22d  of  March  1850  the  railway  com- 
pany tendered  the  purchase-money  and  interest,  and  offered  to  pay  the  vendor's 
aolieitor'B  bill,  which  amounted  to  X166  under  |»oteat,  witii  X65  for  tiie  oharaes  of 
the  vendoi^a  snrreyor,  whose  bill  amoonted  to  £327.  This  the  TsndcH^s  soTieitor 
declined  to  receive.  The  company,  on  ^e  next  day,  tendered  to  die  vendor,  personally, 
the  purchase-money  and  interest,  which,  being  refused,  Uie  amount  was  three  days 
after  paid  into  Court. 

The  vendor  now  presented  a  petition  for  the  transfer  of  this  sun^  and  the  payment 
of  the  costs,  charjges,  and  expenses,  and  the  only  question  was,  whether  there  had 
been  a  "  wilful  renisal "  to  receive  tjie  money  within  the  meaning  of  the  80th  section 
<rf  the  Lands  Clauses  Consolidation  Act  (8  VicL  o.  18). 

The  solicitor's  bill  was  afterwards  taxed,  and  £50, 16s.  8d.  waa  token  off. 

Mr.  R.  Palmer  and  Mr.  Dean,  in  support  of  the  petition,  oited  Ex  parte  Brad^aio 
(16  Sim.  174). 

Mr.  Tamer  and  Mr.  Wieken^  osalnk,  argued  that  the  agreement  for  the  slopee  wu 
distinct  from  that  for  the  parehaae^  and  that  therefore  tiie  vuidor  was  not  jui^fied  in 
rising  to  complete  the  <»ie  without  the  other.  That  the  biU  (tf  coats  and  surreyot'a 
charges  exceedra  the  amount  really  due,  and  that,  therefore,  the  vendor,  by  refusing 
to  complete  unless  they  were  paid,  was  guilty  of  a  "  wilful  refusal "  within  the  Aet. 

[624]  Thb  Master  of  thk  Bolls  [Lord  Langdale].  I  cannot  think  that  there 
has  oeen  any  "  wilful  refusal "  in  this  case.  I  muat  construe  this  act  strictly  against 
the  company,  and  with  reference  to  the  right  which  they  have  obtained  to  interfere 
compulsorily  with  the  private  property  of  individuals.  I  conceive  that  it  would 
be  a  "wilful  refusal,"  if,  without  any  reason,  the  vendor  had  refused  to  accept  the 
parchase-mon^,  or  if  his  objection  hod  been  merely  capricious ;  but  where  there  is  a 
adr  objection,  a  party  is  not  to  be  treated  as  having  wilfully  refused,  because  the 
reason  for  hia  refoaal  ha]^na  aftnrwards  to  turn  oat  nntenable.  In  this  I  quite 
agree  with  the  o]Hnion  exiveased  hy  iAke  Yioe-Chanoellor  of  England,  in  the  ease  wnioh 
has  been  cited  to  me. 

If  the  party  had  by  pressure  compelled  the  {uyment  of  an  improper  bill,  there 
would  have  been  no  diflSculty  in  afterwards  obtaining  a  taxation ;  but  here,  though 
the  charges  have  been  reduced  as  uB;ainat  the  company,  still  it  is  not  suggested  that 
tiiey  were  improper  as  against  Mr.  lUsex. 

I  also  thii^  that  when  the  company  made  the  tender,  it  would  have  been  right  for 
them  to  give  distinct  notice  that  they  did  bo,  for  the  purpose  of  Justifying  thdr 
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payiog  the  purchase-money  into  Court  and  to  relieve  them  from  further  ooete.  This 
theyomittea  to  da 

The  Fefationer  is  enUUed  to  her  eosto^  chai^  and  expeniet,  as  usual 


Pauper  order  discharged,  the  partjr  being  in  receipt  of  an  uinaity,  tiiough  it  wai  tiie 


Costs  given,  though  not  asked  by  the  notice  of  motion. 

On  the  17th  of  December  1849  the  Phtintiff  obtained  an  order  of  course  to  sue  m 
Jormd  pauperis.  The  application  was  supported  by  her  affidavit,  which  stated  as 
follows : — "  That  m^  just  debts  being  first  paid,  and  my  wearing  apparel  and  the 
matter  in  question  m  the  cause  only  excepted,  I  am  not  worth  the  sum  of  £6, 

The  Plaintiff,  it  now  appeared,  was  entitled  to  an  annuity  of  £20  a  year  under 
the  will  of  her  brother,  who  died  in  1847.  TluHigh  the  annuity  was  the  subject  of 
this  soit^  the  aroonnt  was  duly  paid  by  the  exeoutors  to  the  Plaintiff  frcnn  the 
testator's  death  up  to  the  16th  of  Deeember  1849. 

Under  the  decree  made  on  tiie  5th  March  1860,  a  sum  was  transferred  into  Comt 
to  secure  the  mmuity,  and  the  dividends  directed  to  be  paid  to  the  Plaintiff,  and 
certain  accounts  were  directed,  but  which  were  still  pending. 

Mr.  Toller  moved  to  discharge  the  order  to  sue  m  formA  pawperis. 

Mr.  Chandleas,  conirit.  The  annuity  is  the  subject  of  the  suit,  and  was  properly 
«zo6pted,  such  being  the  usual  form.  The  cause  is  still  proceeding  in  the  Master^s 
office ;  assets  are  not  admitted ;  and  the  Plaintiff,  who  is  eighty  years  of  age,  may  yet 
receive  nothing. 

\JS2S]  The  Mastee  of  the  Rolls  [Lord  Langdale].  The  <»der  oannot  be  sustained. 
I  think  that  a  pauper  is  bound  to  set  forth  fairly  the  things  which  are  to  be  eroepted. 
Under  tiie  ciroumstanoes,  I  should  have  thou^^t  the  statement  not  true,  because^ 
being  entitled  to  £20  a  year,  the  azecutors  had  paid  it  tor  some  time  b^ore  she  made 
tiie  application  for  the  order.  I  think  this  ought  to  have  been  stated,  and  that  die 
•omission  is  fetal  to  the  order.  If  there  had  been  no  payment,  and  she  had  nothing 
but  what  was  to  be  ultimately  recovered  in  the  suit,  I  should  have  thought  the  order 
proper ;  but  it  now  appears  that  she  had  received  the  annuity,  and  that  ^though  the 
annuity  is  the  subject  of  the  suit,  yet  her  title  to  it  under  the  will  had  been  admitted 
to  such  an  extent,  that  the  executors  had  regularly  paid  it  to  her.  The  order  must  be 
-discharged. 

Mr.  Toller  asked  for  the  costs. 

Mr.  ChandlesB.   They  are  not  asked  for  by  the  notice. 

The  Masteb  of  the  Bollb.  The  Lord  Ghanoellor,  as  Mr.  Walker,  the  registnr, 
informs  me,  has  decided,  that  costs  may  be  given,  thouj^h  not  asked  for  by  the  notiee. 
(See  Clark  v.  Jaqua,  II  Beavan,  629.)   I  onoe  thought  it  was  otherwise. 

Distdiarge  the  ordw  with  costs. 


A  bill  incurred  by  a  projected  company  was  ordered  to  be  taxed  upon  the  submission 
of  four  of  the  directors  to  w^.  An  official  manager  was  afterwards  appointed  for 
winding  up  the  company.  The  Court  refused  to  restrain  the  solicitfffs  from  enfon- 
ing  payment  against  the  directors,  the  undertaking  being  personal. 

Messrs.  Sudlow  and  Kingdom,  attomies  and  Parliamentary  agents,  had  acted  lor 
the  Bover  and  Deal  Railway  Company. 

In  1840,  on  tiie  application  of  four  of  the  directors,  Ae  bill  of  oosts  of  the  st^idton 
was  referred  for  taxation  (11  Beavan,  400)  upon  the  usual  submission  oS  the  four 
directors  to  pay  the  amount  found  due.   The  bOl  ms  aocwdingly  taxed. 


[626]  Butleb  a  Gaboeneb.  May  SO,  1860. 


[627]  In  re  Sitdlow  akd  Kingdom:    Mwth  7,  Ma^f  7,  30,  1860. 
[S.  C.  19  L.  J.  Ch.  624;  14  Jur.  1126.] 
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On  the  25th  <rf  Jannarj  1850  an  order  wu  made  for  winding  up  the  company  (II 
A  12  Vict.  0.  46,  L  73),  and  an  official  manaeer  was  afterwards  iq>pcHnted. 

A  moUon  wis  now  made  on  the  part  of  the  four  directors  to  reatmin  all  proceed- 
ings against  them  fa*  enforcing  payment  under  the  order  for  taantaon. 

Mr.  Tamer  and  Mr.  BfaoMsooj  in  support  of  the  motion.  The  solicitors  ought 
not  to  be  allowed  to  proceed  at  law  against  the  directOTS  in  respect  of  a  demand  due 
from  the  company,  for  the  29th  section  takes  all  the  estate,  effects  and  credits  of  the 
company  from  the  directors,  and  vests  them  in  the  official  manager ;  and  by  the  1 9th, 
it  is  unlawful  for  the  directors  to  convey,  assign,  pay  or  otherwise  dispose  of  any  of 
the  property,  monies  or  other  effects  of  the  company.  The  direotcns  [6128]  bein^  by 
the  Act,  restrained  from  paying  the  demand,  no  jnvoeeding  against  wax  ought  to  M 
permitted. 

Again,  the  73d  secdon  iHOTides,  that  after  first  appointment  oi  ^e  official 
manager,  no  creditor  shall  commence  any  action  against  tne  o(nnpany,  or  an^  other 
person  representing  the  same,  or  who  is  sued  as  a  eontribntory  thereof  until  aftw 
|HDof  of  his  debt  before  tiie  Master.  The  sdidtras,  therefore,  are  Ixmiid  to  jvore 
their  debt  before  suing  at  law. 

Mr.  Walpole,  om/m.  1.  The  Act  does  not  apply  in  this  case,  for  the  directors 
have  persoaaUy  undertaken  to  pay,  and  they  are  personally  liable,  quite  indepen- 
dently of  the  company. 

2.  But  if  the  Act  does  apply,  then  this  case  is  taken  out  of  its  oper^on  by  the 
6St\i  section,  which  provides,  that  nothing  in  the  Act  "shall  extend,  or  enlarge, 
diminish,  prejudice,  or  in  anywise  alter  or  affect  the  rights  or  remedies  of  creditors  or 
oth«rs  persons  not  being  oontoibutories,"  &c,  &c. ;  "  not  shall  altw  or  -affect  any 
oontraots  t»  engagements  entered  into  by  or  with  Uia  company,  or  any  peraon  acting 
on  behalf  of  the  same,  previously  to  any  such  petition,  nor  any  action,  suits  or  otha* 
proceedings  pending  at  the  date  oi  such  petition." 

Mr.  Turner,  in  rejdy. 

Thb  Master  ov  thk  Bolus  (Xord  Langdale].  If  it  is  considered,  that  the  order 
to  tax  is  obtained  on  the  prasonu  suhmisnon  or  undertaking  of  the  Pc^oners  to  pay 
what  shall  be  found  due,  it  would  seem,  that  tiie  right  to  stand  in  the  place  of  tiie 
creditors  [629]  whose  debt  they  have  paid,  is  the  only  right  which  tiie  Petitioners, 
having  paid,  have  against  the  ass^  of  the  company. 

The  motion  must  be  refused. 

May  30.    Mr  Walpole  asked  for  the  costs  of  the  motion. 

Thx  Master  of  the  Bolls.  The  point  is  new.  I  give  no  costs. 


[029]  Hodgson  v.  Earl  Powib.  April  16,  1850. 

(&  a  12  Beav.  393 ;  19  L.  J.  Ch.  366,  418 ;  U  Jur.  906,  966 ;  1  De  G.  M.  &  O.  6; 
43  £.  B.  463 ;  21  L.  J.  Ch.  17 ;  16  Jnr.  1023.] 

"Where  a  railway  company  has  formed  a  portion  the  line,  but  is  unable  to  complete 
the  whole,  the  Court  exercises  a  discretion  in  granting  an  injunction,  the  effsct  of 
which  will  be  to  prevent  that  portion  being  made  emotive  and  beneficial  to  the 
public  and  profitable  to  the  shareholders. 

After  the  allowance  of  the  demurrer  (12  Beav.  392),  the  Plaintiff  amended  his 
bill  in  order  to  remove  the  objection  which  had  been  made  available  by  the 
Defendants  upon  the  ailment  of  the  demurrer. 

The  bill  now  stated,  "  that  the  directors  were  now  applying,  and  threatened  and 
intended  to  apply  tite  monies  now  in  their  hands,  &&,  and  tiis  calls,  for  the  purpose 
And  witJi  a  view  to  the  completion  of  the  railway  from  Shrewsbnrp  to  Staffind,  and 
not  with  a  view  to  the  completion  of  tiie  entire  undertiAing  of  the  Shropshire  Union 
Bailways  and  Canal  Company." 

A  motion  was  now  made  for  an  injunction,  to  restrain  the  compe^y  and  directors 
from  applying  any  monies  of  the  company,  except  for  the  purpose  and  with  a  view 
to  the  construction  of  the  whole  of  the  wlway  and  \JSSff}  wora  autiiorised  by  the  ^ 
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three  Acta ;  and  from  making  further  calls,  ezoept  for  that  pnrpose ;  and  from 
enforciDe  {taymen^  and  fufeidng  the  shares. 

Affidavits  were  filed,  those  on  the  one  side  tending  to  shew  the  neoeflsity  <d 
executing  furt^  works  tm  the  portion  d  the  railway  abraady  formed,  oonnsting  €4 
station  accommodation,  sidmga  and  embukments,  which,  it  was  alleged,  were 
necessary  and  essential  for  the  aeoommodation  of  the  puUic  sad  the  traffic.  This,  it 
was  stated,  would  cost  about  X30,000. 

The  affidavits,  on  the  other  side  tended  to  shew,  that  such  works  wen  neither 
necessary  nor  likely  to  prove  profitable. 

Mr.  K  Palmer  and  Mr.  Westoby,  in  support  of  the  motion. 

Mr.  Turner  and  Mr.  Willeock,  eaUrdy  for  the  directors. 

Mr.  Speed,  for  the  company. 

Thx  Mabteb  of  thk  Bolus  [Lord  Langdale],  without  hearing  a  reply,  aud : — 
In  one  reweot  the  Plaintiff  am  the  o^er  lAiareholdere  are  to  be  ecHimdttrad  aa 
partners,  sui^jeet  to  all  tiie  obligatifHis  of  partners :  bat  they  are  eotemporaneoosly 
under  obligations  (tf  a  most  important  character  to  the  public,  and  all  the  Conrfea  an 
bound  to  see  that  they  do  not  exercise  their  powers,  otherwise  than  for  the  benefit 
the  public,  and  in  the  performance  of  their  obligations. 

1^1]  In  this  particular  case,  the  railway  company  is  unable  to  perform  tbe 
undertaking  entered  into  with  Parliament ;  the  consequence  therefore  is,  that  they 
cease  to  have  all  those  powers  which  Parliament  has  oonferred  upon  them  with  a 
view  to  the  complete  performance  of  tbe  whole  undertaking.  The  point  has  not  as 
yet  been  distinctly  decided,  whether  the  Court  has  sufficient  authority  to  relax  the 
riUe  on  any  occasion :  but  what  I  have  done,  in  this  and  in  another  case,  shews  deariy 
enot^h,  that  I  incline  to  think,  at  least  that  I  have  sooh  a  power,  if  a  proper  caae 
should  arise.  In  applying  the  jurisdiction  of  the  Court  to  prevent  the  application  of 
mone^  in  making  a  part  of  a  public  wcfflc,  without  any  intention  d  oomf^eting  the 
remainder,  no  difficulty  at  all  arises  in  a  case  where  Uie  work  has  not  yet  been  begun,, 
or  where  no  part  of  it  has  been  converted  to  the  pnblio  use.  The  difficalfy  ariaee  in 
a  case  like  this,  where  the  work  has  been  earned  cm  and  oonsbucted  to  such  aa 
extent*  as  to  be  capable,  in  part,  though  imperfectly,  of  answering  ti^e  purpose  whiek 
Parliament  had  in  view  when  it  sanoUoned  the  undertaking. 

If  the  part  thus  completed  can  be  made  useful  to  the  public  and  profitable  to  the 
shareholders,  the  question  is,  whether  the  Court,  seeing  that  tbe  purpoee  ot  Parlia- 
ment may  be  better  and  more  efiectually  accomplished  by  leaving  the  maUer  just  as 
it  is  (although  what  has  been  done  may  not  be  strictly  legal),  ou^ht  not  to  abstain 
from  interposing  its  authority  to  prevent  that  being  done  which  would  to  some 
extent  forward  the  object  of  Parliament  and  at  the  same  time  give  a  profit  to  tbe 
shareholders.  The  inclination  of  my  opinion  is,  that  when  that  caae  arises,  it  may 
be  done,  tiionf^h  it  should  be  with  the  utmost  cantion ;  at  least  I  am  so  far  of  Uist 
opinion,  that  if  I  were  satisfied,  in  this  ease,  thaA  I  was,  in  this  way,  f<n^rarding  the 
objeot  [532]  of  Pariiament  to  some,  though  not  to  the  complete  and  full  extent 
originally  intended,  and  at  the  same  time  benefiting  the  shareholders,  I  should 
abstain  from  interfering  by  injunction ;  but  upon  reading  and  considering  these 
affidavits  I  am  not  at  all  satisfied  that  such  is  the  case  here.  I  am  not  satisfied,  that 
by  allowing  this  large  expenditure  to  be  made,  under  circumstanoes  which  appear  to- 
me illegal,  I  should  either  be  promoting  the  object  of  Parliament  or  the  profit  even 
of  the  parties  themselves.  I  must  not,  therefore,  abstain  from  acting  according  to 
that  which  has  now  become  the  proper  and  necessary  rule  of  this  Court ;  and  I  can 
make  no  exception  in  the  present  case. 

It  is  a  great  mistake  to  suppose,  that  if  I  shoold  allow  this  to  be  done,  it  will  be 
permitting  an  infraction  of  the  law.  It  may  be  so  in  a  very  indirect  sense ;  bat  it 
comes  to  this :  Uiat  the  Court  seeing  that  ^e  acts  sought  to  be  dene  are  not  in 
accordance  wiUi  the  law,  but  that,  nevertitelesi^  tiie  eiroamstances  shew  that  t^y 
would  forward  the  public  purpose  intended  by  Parliament  and  be  beneficial  to  Uie 
parties,  may  abstain  from  exercising  its  peculiar  jurisdiction  by  way  of  injunction  in 
such  a  ease.  This  does  not  make  it  in  the  least  degree  legal :  the  Court  only- 
withholds  its  hand,  uid  refuses  the  injunction,  and  does  no  more;  but  the  Coart 
cannot,  by  siwtittning  from  granting  an  injunction,  make  that  legal  which  is  in  itself 
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illegal ;  and  nothing  which  the  Comt  may  do  can  excmentte  the  partiei  from  any  of 
the  oonaequenoea  or  liabiUtiea  to  whioh  they  may  be  ezpoaed,  eithw  at  lav  or  here,  in 
respect  of  these  acta. 

The  effect  of  these  affidavits  is  this ; — ^The  Defendants  believe,  that  this  portion 
of  the  line  of  railway  whioh  has  been  completed  would  be  rendered  more  profitable  by 
a  further  expenditure.  One  witness  says  tiiat  [03^  the  present  aooommodation  is 
not  adequate,  but  another  says  it  is.  Tnat  ia  not  a  snffieieat  fonndiUxtm  on  whioh  I 
can  proceed. 

I  think  that  I  should  have  a  right  to  exercise  a  discretion,  in  a  case  in  which  it 
clearly  appeared,  that  a  portion  of  the  whole  railway  was  ready  to  carry  traffic  upon 
it,  but  that  such  toaffic  otmld  not  be  procured  for  it  without  more  station  aoctmi- 

modation. 

I  can  conceive  cases  of  that  sort  brought  forward  wiUi  sucb  strong  circunutancea 
that  I  should  think  it  very  fair  and  reasonable  not  to  interfere  by  injunction. 
Injunotaon  granted. 

The  terms  of  t^e  order  were  afterwards  discussed,  and  ultimately  the  Blaster  of 
the  Rolls  refused  to  make  any  iurder  aa  to  tihe  calls,  or  to  prevent  the  ocnnpany  from 
paying  the  debta  eontoaoted  before  the  date  of  the  notice  ot  motion,  and  tiie  onnreat 
expenses  ot  maintaining  and  worldng  the  line. 


A  feme  covert,  domiciled  with  her  husband  in  Scotland,  was  entitled  to  the  produce  of 
a  real  eMate  in  England  directed  to  be  sold.  Upon  proof  that,  by  the  law  of  hw 
domicil,  her  perso^  estate  vested  absdutely  in  the  husband,  ud  that  ahe  had  no 
equity  to  a  settlement,  the  estate,  being  unsold,  was  directed  to  be  conveyed  to  the 
husband  in  fee. 

By  an  indenture  dated  in  1830,  a  freehold  house  was  conveyed  to  trustees,  in  trusty 
after  the  death  <^  a  tenant  for  life^  to  sell  and  hold  the  produce  on  certain  tousts ;  the 
ultimate  trust  being  to  the  next  of  kin  of  Jane  Hf&iver.  (See  M*Hardy  t.  HUtheoti, 
11  Beavan,  73,  93.) 

The  tenant  for  life  died,  and  the  house  remained  unsold.  In  this  suit  the  next  of 
kin  were  found  to  be  Isobel,  the  wife  <^  James  M'Hardy,  and  Catherine  Colville 
(since  dead). 

At  the  hearing  Isobel  M'Hardy  and  Henry  Buckle  (the  administrator  of  Catherine 
Colville)  were  declared  entitled  to  the  produce  of  the  proper^  in  equal  moieties. 

Before  the  decree  had  been  drawn  up^  James  M'Harchr  wesented  a  petition, 
stating  that  he  and  his  wife  were  bom  in  Scotland,  and  had  always  been,  and  were 
now,  dfunioiled  there;  and  stating  that^  by  the  law  of  SooUand,  marriage  opraated 
as  an  absolute  aaaignment  of  the  wife's  personal  property  to  the  husband,  and  that 
the  wife  had  no  equity  to  a  settlement  out  of  it  The  petition  prayed  that  the 
trustee  might  be  directed  absolutely  to  convey  the  freehold  house  unto  the  Petitioner 
James  M'Hardy,  and  the  Defendant  Henry  Buckle  and  their  beirs,  as  tenants  in  common, 
the  Petitioner  and  Buckle  being  desirous  and  electing  to  [636]  take  the  estate  itself, 
without  converting  it  into  money  by  sale. 

The  petition  was  supported  by  the  affidavit  of  a  Scotdi  advocate,  whioh  was  as 
iollowa: — "That,  by  the  law  of  Scotland,  the  whole  personal  eatete  oi  a  married 
woman  vests  absolutely  in  her  husband,  and  that  by  such  law,  a  married  woman  is 
not  entitled,  in  equity  or  otherwise,  to  any  settiement  of  her  personal  estate,  or  any 
part  thereof;  bat  tliat  a  husband  is  entitled  to  receive  the  whole  of  the  personal 
estate  of  hia  wife,  without  any  conaent  or  ooncurrence  of  his  wife,  and  without  making 
any  setdement  thereof,  or  of  any  part  thereof,  for  her  benefit."  There  were^  alao^ 
other  i^davita  proving  the  domicile. 

Mr.  Turner  and  Mr.  W.  B.  ISlia,  in  aupport  kA  the  petition,  contended  that,  by 
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the  trusts  of  the  deed,  the  reidty  was  converted  iuto  personalty,  to  whichj  by  the  law 
of  the  domicile,  the  husband  was  absolutely  entitled.  He  had,  thwefbre,  a  right  to 
take  the  estate  itself,  without  going  thnmeh  the  process  of  selling  it. 

Mr.  Boupell  and  Mr.  Beano,  tot  the  ^intiff. 

Mr.  Caixiis,  for  Buckle. 

T&K  Masikr  of  TEH  Bolus  [Lord  Lai^gdale].  The  Petitioner,  being  entitled 
to  the  produce  of  the  real  estate,  ma^  enroiBe  his  Gpti<m  of  taking  it  as  it  stands, 
without  a  sale.  The  decree  must  recite  tiiat  he  has  made  the  option. 


[698]   Btno  v.  Clabk.   AprU  16,  1860. 

A  motion  being  made  to  dissolve  the  common  injunction,  it  appeared  that  the 
Plaintiff  had  not  been  able  to  procure  an  office  oo^y  of  the  answer.  Time  was 
given  to  him  to  elect  whefehw  he  would  shew  exeepfeions  or  merits  as  cause. 

The  answer  was  filed  on  the  11th  oi  Ajtril,  and  was  of  vez^  great  length.  Hie 
Defendant  obtained  and  served  the  order  nut  tar  disscdving  the  injunction ;  oat  ap  to 
the  present  time  the  Plaintiff  had  been  unable  to  obtain  an  oflfice  copy  for  an  answer. 

Mr.  Toller  now  moved  to  dissolve,  and  inasted  that  the  Defendant  was  bound  to 
elect  to  shew  merits  or  exceptions  as  cause. 

Mr.  Shapter,  contHt.  The  Plaintiff  not  having  been  able  to  procure  an  office  oopy  is 
not  in  a  situation  to  elect   He  should  have  some  reasonable  bme  f<H:  that  purpose. 

Mr  Toller,  in  reply.  That  would  be  contrary  to  the  decision  in  Stmuey  v.  Bond 
(6  Beavan.  176). 

Ths  Master  of  the  Rolls  [Lonl  Langdale].  NoUiing  oould  be  more  unreason- 
able than  to  call  on  the  Plaintiff  to  dect  upon  the  answer,  without  giving  him  an 
opportunity  to  look  into  it.  As  the  answer  will  be  obtained  to-day,  f  will  give  the 
Plaintiff  tiU  Saturday  the  20th  to  elect. 


[637]  RiOKTOBD  V.  Young.   Ma^  22,  23, 1850. 

Leave  raven  to  executors  and  devisees  in  trust  to  file  a  daim  to  have  the  will 
estatuished,  and  Hba  terosts  perf(nrmed,  and  the  administration  of  the  estate. 

A  claim  had  been  prepared  on  behalf  of  executors  and  devisees,  in  trust  of  a  will, 
seeking  to  have  the  will  established  and  the  trusts  carried  into  execution,  and  the 
estate  administered. 

Mr.  W.  Morris  applied,  under  the  6th  Order  of  22d  April  1850  (1 1  Beavan,  xxxil), 
for  leave  to  file  it. 

The  Master  of  the  Bolz^  [Lord  Langdale].  Send  up  the  daim  and  a  oopy  <tf 
the  will,  and  I  will  see  if  it  is  proper  that  the  appucation  should  be  granted. 

Mojf  23.  The  Master  of  the  Bolls.  I  have  looked  into  the  obdin,  and  think 
that  permission  may  be  given  to  file  it. 

[689]       re  ELMBLnc.   AprU  18,  Meuf  33,  1860. 

A  meeting  was  appointed  to  settle  important  matters  on  the  23d  of  August,  and  tiie 
costs  were  to  he  paid  by  A.  B.  The  bill  of  coats  was  delivered  the  evening  b^w^ 
and  payment  was  then  insisted  on,  though  the  bill  was  objected  ta  Upon  evidenee 
of  overchuge,  taxation  was  ordered  after  payment. 

Two  suits,  attached  to  the  V.-C.  were  compromised ;  in  one  there  was  an  order  to 
dismiss  on  the  payment  of  costs,  and  the  other  was  stayed  only.  The  ooste  of  boA 
were  pakl  undo:  pressure,  and  there  wwe  overohaiges.  Heldf  that  the  M.  R.  had 
jnrismotion  to  order  a  taxation. 

This  was  a  petition  ivesented  by  Mr.  Knill  for  the  taxation  of  a  bill  <tf  costs  of 
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Hr.  Elntlie,  wlii(^  has  been  paid  on  the  23d  of  Angnst  1849,  under  the  following 
eiroumstances : — 

In  1847  there  was  due  from  Knill  to  Messrs.  Jackson  (the  ropresentatives  of  Mr. 
Jackson,  KniU's  deceased  partner),  a  sum  of  jE15,500,  and  to  the  representatives  of 
John  Blenkam,  deceased  (another  {uirtner),  £1 1,000.  There  was  also  due  from  KniU  to 


created  by  the  three  partners  on  some  wharf  property. 

On  l^e  29tJi  of  November  1847  two  suits  were  instituted  by  Messrs.  Jackson  in 
the  Vioe-ChaneeUor  of  En^and's  Court  against  Knill  and  others;  the  object  of  the 
first  suit  being  to  compel  Knill  to  pay  the  sums  due  to  the  London  Assurance  Loan 
Company,  in  ezonerabon  of  tiie  estate  of  Jackson,  and  to  the  representatiTaB  of  the 
other  partners,  the  above  sums  due  to  them. 

The  object  of  the  second  suit  was  to  tAe  the  partnership  accounts. 
After  the  suite  had  proceeded  to  some  length,  the  parties  agreed  to  compromise, 
and  that  the  suits  should  be  dismissed.  KniU  was  to  pay  all  parties  their  costs,  as 
between  solicitor  and  client ;  and  the  London  Assurance  Loan  Company  agreed  to 
advance  Knill  a  sum  d  [039]  X40,000 ;  which  was  to  be  aj^ed  in  mseharge  d  tiie 
several  liabilities. 

By  an  order  of  the  Vice-Chancellor  of  England,  dated  the  6th  of  July  1849,  it 
was  ordered,  that  apcm  payment  of  the  above  several  sums,  and  also  upon  payment 
by  the  Petitioner  c»  the  costs  of  all  parties  to  the  first-mentioned  auit,  and  also  of 
and  relating  to  the  canying  into  effect  the  arrangement  and  compromise,  as  between 
8(dioitOT  and  client,  such  eoate  to  be  taxed  by  one  of  the  Masters  of  the  Court,  in  case 
the  parties  sfaonld  differ  abont  tiie  same^  the  bill  m  the  fird^mmHoiud  snit  should  stand 
dismissed. 

The  proceeding  in  the  other  suit  were  merely  stayed. 

Everything  bemg  ready,  an  appointment  was  made  for  all  parties  to  meet  on  the 
23d  of  August  1849,  to  complete  the  transaction.  On  the  evening  before,  Elmslie 
(the  solicitor  of  Messrs.  Jackson  in  the  suits)  delivered  his  two  bills  of  oosts,  amounting 
to £226,  lis.  2d.,  and  £166,  Ss.  6d.  The  parties  all  met  on  the  2dd  to  complete; 
and  the  following,  in  effect,  is  what  took  place  on  the  occasion  :~The  Petitioner 
complained  that  ne  had  not  had  sufficient  time  to  examine  the  bills  thoroughly,  but 
observed  some  improper  charges  in  the  bills.  He  proposed  either  to  pay  a  sum  on 
account,  leaving  the  residue  unpaid  till  the  amount  could  be  agreed  or  settled,  or  to 
deposit  the  whole  at  onoe,  leaving  the  amount  payaUe  to  be  adjusted.  The  Bespondent 
required  eidier  the  unoonditionai  payment  of  the  whole,  or  that  whole  business 
shoold  stand  over,  to  ^ve  an  opportunity  (rf  the  bUIs  before  tiie  transaction 

was  settled.   The  Petitioner  thereupon  paid  the  bills  undw  protest. 

[640]  After  the  Long  Vacation,  the  parties  attended  before  the  Taxing  Master  to 
have  the  bill  in  the  first  suit  taxed  under  the  order ;  but  he  declined  to  proceed, 
alleging  that  he  had  no  jurisdiction  since  the  bill  had  been  paid. 

This  petition  was  presented  by  Knill  for  the  taxation  of  Elmslie's  bills,  on  the 
ground  oi  pressure  and  overcharge,  items  of  which  were  specified. 

Mr.  Turner  and  Mr.  BaggaOay,  in  support  of  the  petition,  cited  In  re  WelU 
(8  Beavan.  416). 

Hr.  Koupell  and  Mr.  Terrell,  anUn^  ai^ed,  first,  that  there  was  no  pressure  or 
sufiioient  overchurge ;  uid,  secondly,  that  the  taxation  could  only  be  in  the  suits, 
one  of  which  was  still  pendinj^  which,  under  the  Oeneral  Orders  (9th  Order  of  Mav 
1837.  Ordines  Can.  114),  coold  only  be  ordered  by  the  VioeOiaMellor  of  Englano. 
1%  re  Howard  (8  Beavan.  424). 

Mr.  Baggallay,  in  re;^. 

Ths  Mastsb  of  the  Rolls  [Lord  Langdalel.  This  is  a  petition  to  tax  two  bills 
of  costs  which  have  been  incurred  in  two  different  suita,  and  these  suits  were 
discontinued,  on  an  agreement  to  come  to  a  compromise  between  the  parties,  by 
virtue  of  which  one  of  them  is  dismissed.  The  compromise  could  only  be  carried 
into  effect  by  raising  a  sum  of  X40,000,  which  was  to  be  advanced  by  the  Assurance 
Company,  and  the  costs  of  the  suits  were  to  be  paid  by  the  Petitioner.  All  matters 
having  advanced  to  that  state,  the  rea8on-[641]-able  expectation  was,  that  the  matter 
would  be  completed  without  farther  loss  of  time.   It  was  pn^Kwed  by  a  letter  of  the 
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16th  of  AugoBt^  that  there  should  be  a  meeting  on  the  2Sd,  for  the  poipoee  of 
completing  the  whole  transaction,  by  having  the  money  advanoed,  "rfHtg  the  eevenl 
^yments,  and  executing  the  deeds,  and  thus  bringinff  all  nutters  to  a  Bn2.  ccmelasion. 
Fart  of  the  necessary  arrangemente  was  to  pay  the  two  bills  of  costs.  It  being 
proposed  tJbat  the  settlement  should  be  on  the  23d,  it  appears  to  me,  that  if  the  ooafes 
were  to  be  paid,  the  persons  who  had  to  reoeive  them  ougfat^  in  the  fair  discharge  of 
their  duty,  to  have  given  the  other  parties  due  time  to  look  at  the  bills,  between  the 
time  of  the  appointment  tmd  the  day  appointed  for  completion,  and  that  the  person 
who  had  to  pay  the  costs  had  a  reasonable  ground  to  expect,  that  an  opportunity 
would  be  given  him  to  examine  them. 

On  the  afternoon  of  the  day  before  the  day  appointed  for  completion,  the  bills  of 
costs  were  sent. 

Now  only  consider  what  the  partiea  had  to  do  on  the  23d ;  they  had  to  reoeiTe 
and  to  pay;  the  deeds  wwe  to  be  executed,  and  an  arrangraoent  had  been  made  widi 
numuous  partiea  for  that  purpoae ;  and,  unless  the  costs  were  pud  on  that  d^,  the 
matter  could  not  be  completed.  Then  having  been  no  wevions  and  snmeieDt 
opportunity  to  examine  and  moderate  the  bill,  if  necessary,  aU  the  parties  meet,  wad 
then  the  question  arose  whether  these  costs  should  be  paid.  An  offer  was  made 
to  pay  a  sum  of  money  on  account,  and  to  have  the  amount  settled  afterwards ;  the 
costs  were  complained  of,  and  it  was,  in  effect,  said,  "  I  will  ^ther  pay  a  sum  on 
account,  or  if  you  do  not  choose  to  accept  that  proposal,  I  will  deposit  the  whole  sura, 
[6^  and  you  shall  receive  what  is  due  when  the  amount  has  been  settled :  there  are 
grounds  of  complaint,  and,  therefore,  it  is  not  fit  that  I  should  pay  the  whole." 
These  gentlemen  do  not  express  themselves  very  disdnctly ;  but  taking  the  affidavits 
tc^ether,  I  am  satisfied  that  what  passed  on  the  occasion  was  to  tiiia  eflbot— there 
was  a  complaint  of  the  amount  charged — then  waa  an  <^6r  either  to  pay  something 
on  aooount,  leaving  ihe  rest  to  be  settled  fay  tuntion,  or  to  pay  me  whole  nun, 
leaving  the  amount  to  be  setded  by  tazatitHL  ConaidOT  wh^  would  be  the  effect  <d 
breaking  up  a  meeting  of  that  kind.  It  most  break  up  the  arrangement,  and  there 
must  be  a  new  meeting.  Is  it  not  pressure  to  say,  under  such  circumstances,  "  if  yoa 
do  not  pay  my  bill  of  costs  now,  the  whole  matter  shall  be  put  off,"  Was  it  possible 
to  avoid  the  inconvenience  which  must  arise  from  the  postponement  in  any  other 
manner  than  by  payment  of  the  bill  I  I  think  not,  I  think,  therefore,  that  the  bill 
was  paid  under  pressure. 

Then  we  come  to  the  sharges  in  Uie  bills.  They  do  not,  in  all,  amount  to  a  large 
sum ;  but  to  chaige  340  folios  when  only  196  are  necessary,  is  that  a  proper  mode  of 
conducting  business  t  The  t^ag  might  happen  by  accident ;  but  if  it  were  hy  deaigD, 
is  it  honest  t  Is  it  not  an  attempt  at  ettortion  i  I  have  no  doubt  that  there  are  ovsf- 
oha^es  sufficient  to  jusdfy  the  taxation  of  the  Mils  of  ooets. 

u  is  said,  that  I  have  no  jurtsdtction,  because  the  ooets  relate  to  existing  suits 
attached  to  another  branch  of  the  Court ;  but  as  to  one,  there  is  no  difficulty,  for  it  is 
out  of  Court  There  have  been  overcharges  and  pressure ;  and  it  is  the  duty  of  this 
Court  under  this  Act  to  have  the  correct  amount  due  ascertained.  The  queeUon  is, 
whether  there  is  jurisdiction  in  the  other  suit,  [543]  which  is  compromised  by 
an  agreement,  by  virtue  of  which  and  not  by  any  order  in  the  cause,  these  o(»ts 
are  to  be  paid.  I  very  much  incline  to  think  that^  under  the  circumstances  of 
tiie  caa^  a  taxation  may  be  ordered  of  costs  agreed  to  be  paid,  by  a  special 
mud  senarato  agreement^  by  a.  proceeding  not  in  the  cause.  1  think  I  oonit  to 
make  tne  order  under  Uie  statute,  under  the  droamBtances  of  the  case;  but  I  will 
consider  it. 

Maif  23.  The  Master  or  the  Bolus.  Under  the  dreumatanoea  diseloeed  in 
the  affidavit  I  am  of  opinion  that  payment  of  the  two  bills  cl  which  the  taxation  ia 
now  sought  was  obtained  by  undue  pressure. 

The  bills  were  delivered  in  the  afternoon  of  the  day  preceding  the  day  i^pointed 
for  the  final  settlement  of  a  transaction,  by  which  the  Petitioner  was  to  raise  t^e 
sum  of  £40,000  to  be  applied  in  satisfaction  of  the  demands  of  several  {Mirties,  who 
were  to  meet,  and  did  meet,  for  the  purpose  of  receiving  their  demands.  Two  things 
were  evident:  1.  That  there  had  not  been  sufficient  time  to  examine  the  bills; 
2.  That  any  delay  in  the  settlement  of  the  transacticm  must  necessarily  be  attended 
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with  Twy  groat  inooDTenience,  and  also  with  eonBiderable  expenae  or  loee  to  the 
Fetitionei'. 

The  affidayit  of  the  Petitioner  ia  aupported  by  the  affidaritB  of  William  Elam  and 
John  Jameson  Innea ;  and,  notwithstanding  the  contradiotoiy  eridence  adduced  by 
the  Besponduit,  I  think  the  foots  ar^  that  the  Petitioner  complained  that  he  had  not 
had  samoient  time  to  examine  the  bill  tharoughl^,  but  tha^  nevertheless,  he  bad 
obserred  some  improper  charges  ;  and  [644]  desiring,  as  he  reasonably  might,  to 
complete  the  transaction  with  those  who  had  to  advance  and  to  receive  the  money, 
he  proposed  one  of  two  expedients  for  the  future  settlement  of  the  costs :  1.  To  pay 
a  sum  on  account,  leaving  the  residue  unpaid  till  the  amount  could  be  fu;reed  or 
settled.  I  think  the  Re8|>ondent  was  justified  in  declining,  as  he  did,  to  aooede  to  this 
proposal,  2.  To  deposit  the  whole  at  once,  leaving  the  amount  payable  to  be 
adjusted. 

But  the  RenxHident  required  either  the  unconditional  payment  of  the  whole,  or 
that  the  whole  business  should  stand  over,  to  give  an  opportunity  of  taxing  t^e  bills 
before  tiie  traosaetion  iras  settled,  the  effect  of  which  was,  that^  unless  the  Petitioner 
would  submit  to  pay  the  charges  without  ascertaining  whether  they  were  exceasive  or 
not,  he  must  suffer  the  loss  and  inconvenience  uidng  from  the  postponement  of  the 
transaction.   I  think  this  was  undue  pressure. 

The  charges  stated  to  be  excessive  are  not  very  great  in  amount ;  but  each  of  them 
is  so  far  wrong,  that  even  if  those  actually  proved  were  less  than  they  are,  I 
should  think  tiiem  {^trand  for  taxation,  in  a  case  where  undue  pressnre  has  taken 
place. 

The  prineipal  objection  made  was,  that,  as  the  costs  in  question  were  costs  in 
causes,  tncy  could  not  properly  be  taxed  under  the  statute.  But  of  the  two  causes, 
<Hie  was  dismissed,  and  the  proceedings  in  the  other  stayed,  and,  under  such  circum- 
stances, there  is  nothing  to  impede  the  jurisdiction  under  the  statute. 

Sea  BOmt  v.  MMk^  1  Bear.  237 ;  and  WOb  t.  Otom,  12  Bear.  489. 


[54S]   HOBLOOK  V,  WiuoK.   May  30,  1860. 

An  appeanuioe  was  entered  for  the  Defendant,  and  a  traverring  note  filed.   An  order 
was  made  for  awrioe  of  it  at  his  last  place  (rf  residenee. 

In  this  case  the  Plaintiff  had  entered  an  appearance  for  the  Defendant,  who  having 
Delected  to  answer,  the  Plaintiff  filed  a  traversing  note,  which  the  66th  Order  <» 
8tn  of  May  1845  (Ord.  Can.  306),  requires  to  be  served  "in  the  manner  directed  by 
the  19th  and  21st  Orders  of  the  26th  of  October  1842."  ^Ord.  Can.  214,  216.)  The 
Plaintiff  bein^  unable  to  comply  with  this,  the  Defendant  naving  neither  appointed  a 
place  for  sarviee,  nor  being  atnctijr  defending  in  person, 

Mr.  GiuiL  OD  behalf  of  the  Plaintdfl^  now  moved  for  liberty  to  serve  the  traversing 
note  at  the  Defendant's  last  place  abode,  and  on  his  present  soliiutor  (but  who  was 
not  actinff  for  him  in  the  eaxaa). 

Thk  Master  of  thk  Rolls  [Lord  Langdale]  made  the  order. 

See  Laume  t.  Bwn,  6  Han,  308;  and  Mm  v  BwiOey,  17  Law  J.  N.  S.  (Ch.)  414. 


[646]  M'CULLOCK  V.  Haqgar.  J-wm  3,  1860. 
Practice  as  to  setting  down  claims  for  hearing. 

Mr.  Bi^gallay  applied  in  the  case  <rf  a  daim,  and  a  question  arose  as  to  the  mode 
of  setting  it  down  for  hearing. 

The  Mastek  of  the  Iwlls  [Lord  Langdale}.  I  am  anxious  to  reHeve  the 
parties  from  the  expense  of  a  special  application  to  set  down  claims  for  hearing.  I 
have  thought  that  they  might  be  set  down  in  the  paper,  in  the  same  way  as  motions  i 
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before  the  LcHrd  Chancellor,  by  a  ample  applkaUon  to  the  iMfiatrar,  and  that  they 
might  properiy  be  heard  with  the  oonwnts  and  abort  causes.   1  will  make  inquiry. 

Note. — In  oonsequence  of  the  above,  the  practice  was  regulated  by  a  notice  of  the 
Judges  of  the  6th  of  June,  which  was  afterwards  varied  by  notices  of  the  6tb,  7th, 
and  16th  of  November  1860. 


[647]   Pknlky  ft  Pknley.   June  8,  18B0. 

Bequest  to  "my  son  William  or  his  ohiMren."   Held,  that  the  son  who  aurrived  was 
absolutely  entitled,  and  that  the  children  could  only  take  by  snbatitutiMi,  in  case 

of  the  death  of  their  parent. 

The  testator  by  his  will  expressed  himself  as  follows : — "  The  residue  of  my 
property,  &o.,  &c,,  I  likewise  give  and  bequeath  to  my  said  three  sons,  William, 
George  and  Aaron  Penley,  in  trust,  to  provide  for  a  legacy  for  my  housekeeper  Mrs. 
Mary  Ann  Trigg,  should  she  be  living  in  my  service  at  the  time  of  my  decease,  axid 
not  otherwise,  the  sum  of  £52  per  year,  for  her  life  only,  dear  oi  legacy  duty,  to  be 
paid  her  quarterly  from  the  time  of  my  death :  this  sum  I  wish  to  be  secured,  and  at 
her  death  to  go  to  mif  ton  WHUam  or  Ms  dtiidren. 

"  I  likewise  give  unto  the  said  Maiy  Ann  Trigg  as  much  <rf  my  fumitore  as  will 
furnish  a  bedroom  and  sitMng-room ;  the-overfdus  of  the  last-mentiiHied  property  I 
leave  to  le  dirndl  Aeftwm  nty  wid  three  dom  emd  my  daughter  ^  or  tiinr  dwtfmi;  my 
dMi^ter's  share  to  be  kept  in  the  hands  of  my  said  three  sons,  im  her  or  hw 
children's  sole  use,  and  free  from  the  controul  of  her  husband." 

A  sum  of  money  had  been  set  apart  to  provide  for  the  annuity  to  Mary  Ann  Trigg, 
and,  for  that  purpose,  had  been  invested  in  the  sum  of  ;£17d3,  6s.  8d.  3  per  oent. 
consols.  Mary  Ann  Trie^  having  died  in  1849  this  sum  was  claimed  b^  the  testator's 
son  William,  under  the  cUreotion,  l^at^  on  the  death  of  the  annuitant,  it  should  go  to 
the  testator's  son  "  William,  or  his  children."  He  had  had  six  ohildren,  who  were 
bom  in  the  testator's  lifetime. 

[6483  ^''*  Bird,  for  the  testator's  son  William  Penley,  having  stated  that  this 
case  was  governed  by  the  decision  of  the  Master  of  the  BoHs  on  the  former  occasion. 

The  Master  or  the  Bolls  called  on  the  other  side. 

Mr.  Willcock,  for  Uie  children,  arffued  that  "  or  "  was  to  be  construed  "and,"  and 
that  the  ohildren  took  a  shua,  as  iuSit^iardsm  v.  Spraag  (1  P.  Wms.  433),  Ecoard  v. 
Brot^  (2  Cox,  213),  Horridge  v.  Ferguion  (Jacob,  583),  and  i^eany  v.  Turner  (10  Jurist, 
768 ;  and  16  Sim.  368 ;  and  2  Phillips,  493).  He  distin^hed  this  caae  from 
MotUc^  V.  NuceUa  (1  Bussell,  166;  and  see  Boper  on  L^^ies,  1406);  there  bdi^ 
in  this  case  a  gift  over,  in  case  any  nephew  should  die  without  a  childi 

The  Master  of  the  Boli^  [Lord  Langdale],  wi^out  hearing  a  reply,  ssid  that 
upon  the  whole  will  he  considered  t^t  the  children  were  only  intended  to  take  by 
subatitutifHi,  in  the  event  of  the  death     the  son  in  the  lifetime  iA  the  teatatOT. 

Note. — On  a  former  occasion,  it  had  been  held  that  the  daughter  took  her  (me 
third  share  of  the  residue  absolutely.   See  Whiieher  v.  PnUt^,  9  B^van,  477. 


[649]  Early  v.  WHrrUNO.  June  21, 1860. 
Leave  given  to  amend  a  blium. 

In  this  case  a  claim  had  been  filed  by  leave  of  the  Court,  respecting  a  l^;apy  of 
j£500  belonging  to  the  Phuntiff,  and  vested  in  three  trustees. 

After  the  claim  had  been  filed,  it  was  discovered  that  Whitling,  one  of  the 
trustees,  had  previously  retired,  and  that  Townsend  had  been  subatitnted  in  hia  stead 
as  trustee.    Under  these  circumstances, 

Mr.  Bevir  moved  for  leave  to  amend  the  claim. 

The  Master  of  the  Bolls  [Lord  Langdale].  It  seems  very  reasonable :  let 
leave  be  given. 
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[BOO]  DiOKXR  V.  Huoo.   Jwu  23,  18S0. 


Practice  where  claim  filed  after  bill  exhibited  for  the  same  puipoae,  and  decree 
afterwards  made  in  the  suit  before  the  claim  heard. 

On  the  6th  of  March  a  bill  was  filed  for  the  adminiatration  of  an  estate. 

On  the  22d  of  May  a  claim  was  filed  for  the  same  purpose  by  another  party. 

On  the  31st  of  May  a  decree  was  nude,  conMni,  in  the  snit,  the  same  solioitor 
aotioe  for  both  parties. 

sir.  Morris  now  appewed  in  sapport  of  the  daim,  and  asked  for  a  decree  under 
it,  the  decree  bdng  oollusive. 

Mr.  Walpole  and  Mr.  Shapter,  eotUrit.  The  claimant  will  obtain  every  advantage 
l>7  going  in  under  the  decree,  and  no  order  can  now  be  made. 

Thk  Mastkr  of  the  Bolls  [Lord  Langdale}.  There  was  very  good  reason  for 
filing  the  claim ;  but  there  is  no  use  in  prosecuting  both  the  suit  and  claim.  The 
claimant  is  entitled  to  go  in  under  the  decree,  and  the  order  I  must  make  is :  that 
the  Court,  being  informed  that  tiiere  is  a  decree,  does  not  tiiink  fit,  at  this  time,  to 
make  any  order,  but  gives  leave  to  the  claimant  to  api^y,  in  case  tiie  decree  is  not 
properly  proaeouted. 


[661]  Thb  Attobmkt-Oenieral  e.  Doknington  Hospital.  (Sz  nUUioiu,) 

April  16,  1860. 

Where  a  Defendant  has  entered  a  special  appearance,  it  is  not  necessary  to  enter  a 
memorandum  of  service  of  the  copy  bill. 

A  Defendant,  being  served  with  a  copy  bill,  had  entered  a  special  appearance 
under  the  27th  Order  of  August  1841. 

Mr.  William  Morris  moved  for  leave  to  enter  a  memorandum  of  service  under 
the  24th  Order  of  August  1841.  (Ordines  Can.  171.)  The  affidavit  did  not  state 
when  the  Defendant  had  been  served,  but  he  submitted  that  this  was  not  neoessazy 
in  this  case. 

Thx  Mastsb  of  thi  Bollb.  If  t^e  Defendant  has  ^tpeared,  what  more  do  you 
wantt  Surely  you  have  got  all  that  is  necessary. 

Mr  Moms  submitted  that  the  24th  Order  required  a  memorandum  of  service  to 
be  entered,  notwithstanding  the  special  appearance  of  the  Defendant,  for  otherwise 
there  would  not  appear  any  oongtat  of  the  foundation  for  such  appearance,  vie,  the 
service  of  a  copy  bill. 

Thk  Mastsr  of  thb  Bolls  [Lord  Langdale].  You  may  take  t^e  order  for 
liberty  to  enter  the  memorandum  (A  service,  but  I  think  it  quite  unneeessary  after 
tiie  liefeDdant  has  appeared. 


A.  and  B.  had  conflicting  claims  to  a  freehold  estate.  A.  proposed  that  the  estate 
should  be  sold  as  soon  as  possible,  and  the  produce  divided  between  them,  and 
that  until  the  sale,  a  receiver  should  be  appointed  to  divide  the  rents  in  the  same 
proportions.  This  was  accepted  by  B.  Before  the  sale,  which  was  postponed.  A* 
died  intestate.  Held,  that  uie  property  had  been  converted  into  personalty,  and 
that  A's  next  of  kin,  and  not  his  heir,  were  entitled. 

In  inch  cases,  tilie  effect  of  the  act  is  to  bfr  considered,  and  not  the  intention  as 
affecti]^  die  real  and  personal  representatires. 


Sec  Maudt  t.  CepOemd,  1  CoUyer,  606. 


[662]  Habdky  v.  Hawkshaw.  Jufy  23,  1660. 
[14  Jut.  707.] 
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Mr.  Irwin  and  Mrs.  Browne,  having  conflicting  claims  to  a  freehold  estate  in 
Ireland,  t^e  solicitors  of  the  latter,  on  the  Cth  of  August  1844,  proposed  as  follows : 
— "  We  have  been  instructed  by  Mrs.  Browne  to  make  the  following  proposal  to  you, 
as  BoUcitors  for  Mr.  Eyles  V.  Irwin,  thai  the  estate  ehall  be  aold  as  soon  as  possible,  and 
three-fourths  of  the  net  proceeds  paid  to  Mrs.  Browne,  and  t^e  renuuning  one-fourth 
to  Mr.  £yles  V.  Irwin.  That  until  sale,  a  receiver  shaU  be  appointed,  who  shall  remit 
the  rent  to  Mr*.  Kvwne  and  Mr.  Irwin  in  the  same  proportioQS.  That  the  oosta 
attending  the  sale  shall  be  paid  oat  of  the  purehase-money,  and  each  party  to  pay  any 
ot^er  costs  they  vu^  incur.  Mr.  K  T.  Irwin  to  have  the  option  of  pnrahasing  at  a 
^uation." 

After  some  correspondence,  the  solicitors  of  Mr.  Irwin,  on  the  16th  (rf  November 
1844,  wrote  as  follows:— "We  ate  instructed,  on  behalf  of  Mr.  E^les  T.  Irwin,  to 
accept,  under  all  the  oircumstanoes  of  this  case,  the  <^r  contained  in  your  letter  of 
the  5th  of  August  last." 

It  was  afterwards  discovered,  that  a. considerable  portion  of  the  lands  was  held  on 
leases  for  the  lives  of  some  verv  old  persons ;  and  it  was  therefore  considered  advisable, 
that  the  sale  of  the  estate  should  be  postponed  till  the  Irases  had  expired,  and  it 
was  thereupon  a^;reed,  that  until  a  sale  should  take  place,  Ihe  rents  should  be  divided 
between  the  puties,  in  the  proportions  before  mentioned. 

[653]  A  receiver  had  been  appointed ;  but  befoie  any  sale  had  taken  place,  and 
in  December  184fi,  Mr.  E.  V.  Irwin  died  intestate. 

James  Brooke  Irwin  was  his  heir  at  law ;  and  he,  on  his  marriu;e,  had  ag^ved  to 
settle  all  his  property  on  his  wife.  (See  ffardey  v.  Grem,  12  &av.  182.)  The 
question  in  this  cause  was,  whether  by  reason  of  the  above  contract,  the  real  estate 
was  to  be  considered  real  or  personal  estate ;  ie.,  whether  it  belonged  to  the  Plaintiffs, 
representing  the  heir  at  law,  or  to  the  Defendants  as  next  of  kin. 

Mr.  Turner  and  Mr.  J.  J.  Jervis,  for  the  FhiintiffiB,  representing  the  heir,  omtended 
against  a  conversion. 

Mr.  Lloyd  and  Mr.  Hore,  for  the  next  of  kin,  cmtrA. 

The  following  cases  were  cited:— X«w«  v.  Bennett  (1  Cox,  167),  S^leif  v. 
Watenoorth  (7  Ves.  426),  LKhtture  y.  The  £arl  of  CarUak  (3  F.  Wms.  211),  ^ead  v. 
NtmUgate  (2  Merivale,  fi21),  fFaJker  v.  Deime  (2  Tes.  jun.  170),  Khlman  v.  Mila 
(13  Ves.  338X  FUtdur  t.  AAhumer  a  K  C.  G.  497). 

The  Master  of  the  Bolus  fLord  Langdale].  This  case  does  not  appear  to 
me  to  require  any  determination  of  anv  of  those  various  oom|^oated  dahns,  which 
existed  before  the  parties  entered  into  the  agreement. 

All  I  have  to  consider  ii^  that,  in  the  month  of  November  1844,  Mi's,  ^wne  and 
Mr.  Eyles  V.  Irwin  were  entitled,  in  certain  unascertained  proportions,  to  certain  real 
estate.  Various  questions  having  arisen  between  [664]  them,  they  were  desirous  of 
determining  them  by  dividing  the  estate  between  them  in  a  certain  nuuiner.  I  do  not 
apprehend  that  either  of  these  parties  oontempbted  ^e  effect  of  what  th^  might  then 
do,  as  between  their  real  and  prasonal  representatives,  or  that  it  can  be  imputed  to 
Mr.  Eyles  V.  Irwiu  (and  it  is  unnecessary  to  enquire  as  to  the  fact),  that  he  had  or 
had  not  any  intention,  with  respect  to  persons  who  might  succeed  to  his  iroperty 
either  in  the  character  of  real  or  personal  estate.  What  we  hare  to  do,  I  aj^prehend, 
is,  simply  to  consider  the  effect  of  the  act  done,  and  nothing  else. 

These  parties  being  entitled  in  proportions  which  were  not  ascertained,  agreed 
to  a  compvmise  expressed  in  the  letter,  and  which  was  afterwards  accepted. 

These  parties,  notwithstanding  they  had  entered  into  this  agreement,  had  it^  no 
doubt,  in  their  power,  to  vary  or  modify  it  in  any  way  they  thought  proper :  but  there 
is  neither  allegation  nor  evidence,  so  far  as  I  understand,  that  tney  ever  did  alter  the 
substance  of  the  agreement  The  agreement  being  entered  into,  it  was  obligatory 
upon  each  of  them,  although,  as  between  themselves,  they  might  hare  done  what  they 
liked.  If  one  desired  to  have  a  sale,  the  other  was  no  longer  at  liberty  to  refuse  it^ 
and  either  party  had  a  right  in  a  Court  of  Equity,  as  against  the  otiier,  to  compel  a 
spedfio  pertOTinanoe  of  the  agreement  by  a  sale.  Though  I  think  it  is  true,  as  is 
stated,  that  in  almost  all  the  cases  which  have  oocurredT  there  were  third  parties, 
cmAhs  trust  or  parsons  churning  by  virtue  of  the  act  done,  by  those  who  ma;y  be 
called  the  principal  parties,  yet  I  do  not  think  that  the  nature  of  the  ease  is  materuUy 
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altered.  I  think  it  ia  sufficient  to  say,  that  there  was  an  obligation  upon  *  lite  person 
whose  estate  it  was,  to  conTert  it,  if  required  to  do  so  by  the  other  parby.  It  appears 
IfiOS]  to  me  that  Mrs.  Browne  had  a  right  to  compel  Mr.  Eylee  V.  mrin  to  sell  or 
concur  in  the  sale ;  and  I  think  this  comes  within  the  prinoiple  <A  the  cases,  iu  wfaieh 
it  has  been  held,  that  this  was  a  conversion. 

I  do  not  think  the  case  is  materially  altered  by  the  fact  that  a  receiver  was  to  be 
appointed  until  sale,  and  that  he  was  to  remit  the  rent,  because  it  is  perfectly  clear 
that  the  rent,  which  was  to  proceed  from  the  estate,  must  bear  the  oharacter  of  the 
€»tate  itself ;  and  if  the  estate  itself  had  acquired,  by  virtue  of  this  contract,  in  the 
hands  of  the  party  the  character  of  personal  estate,  the  rent,  which  was  the  income 
ariaing  from  it,  must  necessarily  be  held  to  partake  of  the  same  oharacter. 

We  have,  thwefore,  to  consider  the  state  of  things  at  the  time  of  tiie  death  oi 
Mr.  £ylea  V.  Irwin.  At  tihat  time,  be  was  snbjeet  to  an  obligation  to  perform  this 
contract,  and  subject  to  an  obligation  to  conuder  his  share  in  tne  estate  itself  as  con- 
verted into  mone^.    (See  Ourre  v.  Bow^,  6  Beavan,  6.) 

No  doubt  this  case  differs  very  much  in  prinoiple  from  every  one  that  has  been 
cited.  It  differs  from  the  case  of  Ripley  v.  Watenoorth  (7  Yes.  426),  which  comes  nearest 
to  it,  for  that  was  a  case  of  partnership  ;  and  having  very  often  had  occasion  to  read 
that  case,  I  have  not  the  slightest  doubt  that  the  partnership  was  an  element  in  the 
consideration  of  Lord  Eldon,  when  he  decided  it.  He  might  have  decided  it  as  if 
there  had  been  no  partnership  at  all ;  bat  that  it  was  an  element  in  his  consideraticm, 
and  facilitated  the  conclusion  to  which  he  came,  is  a  matter  upon  which  I  entertain 
no  doubt  at  all. 

This  is  not  a  case  of  jMrtnership :  it  depends  only  upon  the  contract ;  and 
my  opimon  is  founded  upon  thu : — that  each  party  had  a  right  to  call  upon  the  otiier 
to  perform  that  contract,  and  if  he  had  done  so,  there  would  have  been  a  oonversion 
of  the  property.  It  therefore  comes  within  the  point  adverted  to,  the  property  is  not 
to  be  taken  as  it  is,  but  such  as  it  ought  to  be,  and  woald  be,  if  that  obligation  had 
been  performed, 

I  admit  this  case  is  new  in  specie ;  but  upon  the  best  consideration  I  can  give  it, 
I  think  that  this  must  be  considered,  on  principle,  as  a  conversion. 

The  costs  may  very  properly  be  paid  out  of  the  estate.  {Wvlgwood  v.  Adam$t  8 
Beavan,  104.) 

[667]   Ehhott  v.  Ehhott.   May  30,  1860. 

The  Master  overruled  the  aeamd  exception,  and  allowed  the  others.  After  a  further 
answer,  tiw  Pliuntiff  obtained  an  orcter  oi  course,  referring  back  the  answer  on  the 
suond  and  other  exceptions :  it  was  discharged  with  costs. 

The  Plaintiff  took  fifteen  exceptions  to  the  Defendant's  answer :  the  Master  over> 
ruled  the  second,  but  idlowed  the  rest. 

The  Defendant  put  in  a  further  answer,  whereupon  the  Plaintiff  presented  a 
petition  at  the  Rolls,  alleging  that  the  Master  had  allowed  the  second  and  other 
exceptions,  and  obtaining  an  order  of  course,  referring  back  the  answer  upon  the 
seamd  and  nine  other  exceptions. 

The  Defendant  ^ve  notice  of  motion  to  discharee  the  order  for  irregularity. 
After  which  the  Plaintiff's  solicitor  insisted  on  the  regularity  of  the  order,  but  offered 
to  waive  so  mach  of  it  as  referred  back  the  second  exception,  and  to  consent  to  amend 
it,  and  to  pay  any  proper  costs.  The  Defendant  having  declined  this  offer,  the 
motion  was  now  bron^t  on. 

Mr.  Welford,  in  support  of  the  motion.  The  order  was  obtained  on  a  false 
suggestion,  and  it  is  quite  irregular,  in  referring  back  an  exception  which  has  been 
already  overruled.  Fry  v.  Jlfoi^  (5  Beavan,  99)  is  in  point.  7th  Oenend  Order  of 
April  1828.    (Ord.  Can.  7.) 

Mr.  Eogers,  eotiMi,  contended,  that  the  order  was  not  alto^ther  irregular,  but 
only  as  regarded  the  second  [668]  exception,  which  the  Plaintiff  bad  always  been 
willing  to  correct  on  equitable  terms. 

Tm  Mabtbr  of  the  Bolls  [Lord  Langdale].   There  may  be  reason  for  making 
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a  roecial  order;  but  tiiat  n  not  now  b^ore  <}he  Court  In  tiie  communication,  I  find 
it  uudsted  on  by  the  Plaintiff  that  the  order  mu  perfectly  n^aiar :  I  hare  no  doubt 
erf  ite  being  irr^pilar,  and  contrary  to  the  jpractice,  for  the  petition  and  ordw  are  both 
erroneous.   I  must  diwdiargc  the  order  with  costs. 


[668]  SHAUiORoea  v.  Wright.  Mtuf  3,  1860. 
[S.  C.  19  L.  J.  Ch.  443 ;  14  Jur.  1037.] 


The  testator,  while  on  a  visit,  died  of  a  malignant  fever.  The  fomiture  was  by  Hke 
advice  of  the  medical  adviserg  deateoyed,  and  the  friend  waa  obliged  to  remove 
from  his  house.   Held,  tAiat,  the  testator's  estate  was  liable  for  the  damage. 

A  physician  attended  tiie  testator  for  many  year^  without  having  owined  an^ 
remuneration.  He  stated  "that  the  testator  had  prcMuised  to  pay  him  for  his 
services,  or  leave  him  an  equivalent."  He  did  neither.  Held,  that  the  physician 
had  no  claim  against  the  estate,  and  a  payment  made  to  him  1^  the  wcecattar  was 
disalloTed. 

This  case  came  on  upon  exceptions  to  the  Master's  report. 

By  the  decree,  it  waa  referred  to  the  Master  to  take  the  usual  accounts  ot  the 
personal  estate  of  Francis  Brookes,  the  testator.  The  Master  had  dis^lowed  the 
executor  two  sums  oi  X160  and  £100,  paid  by  him,  under  the  following  nrcnnir 
stances : — 

The  testator,  Francis  Brookes,  being  in  a  very  bad  state  of  health,  went  to 
Leamington,  in  order  to  obtain  further  medical  advice.  At  that  place,  Idajor  Hawkes, 
who  was  on  terms  of  intimacv  witii  the  testator,  arranged,  aooorain^  to  tiie  desire  of 
the  testatOT,  to  receive  [669]  him  into  his  house.  The  testatw  died  thoe  shtfftlj 
afterwards  <rf  a  mali^ant  fever,  and  the  physician  and  medical  attendants  advised 
and  urged  the  necessity  of  the  immediate  removal  of  Major  Hawkes  and  his  wife  and 
family  from  the  house,  while  being  fumigated,  cleansed,  and  whitewashed,  and  that 
the  bed  and  furniture  of  the  room  in  which  he  died  should  be  destroyed  and  burnt, 


Hawkes  and  his  family  removed  to  an  hotel,  and  thereby  incurred  a  considerable 
expense.  The  executor  had  allowed  Major  Hawkes  the  sum  of  £160  for  his  expenses 
and  the  destniction  of  his  property. 

The  Master,  thon^  he  disallowed  the  executor  this  payment,  reported  tiiat  tiie 
amount  did  not  appear  to  him  to  be  unreasonable ;  but  tlut  as  he  did  not  consider 
it  to  be  strictly  an  expense  legally  payable  by  the  executor,  he  had  not  allowed  the 
same. 

The  executor  took  exceptions  to  this  report,  submitting  that  this  sum  ought  to 
have  been  allowed  him. 

Mr.  Boupell  and  Mr.  Yilliers,  in  support  of  the  exceptions.  The  resistance  to  the 
demand  in  this  case,  on  the  fiart  of  persons  taking  the  estate  of  the  testator,  is  extremely 
ungracious.  There  is  in  this  case  an  implied  contract,  for  the  acts  done  were  "  such 
as  reason  and  justice  dictate,  and  which,  therefore,  the  law  presumes  that  every  man 
undertakes  to  perform."  (2  Black.  Comm.  443  (18th  ed.).)  Major  Hawkes,  in  the  per^ 
formiuioc  of  lui  act  of  necessity  and  [660]  humanity,  lus  been  exposed  to  a  consider- 
able loss,  and  justice  would  require  that  a  proper  mnnpensation  would  be  made  for 
the  damaee  which  he  has  incurred.  The  principle  of  such  an  implied  oontonet  has 
been  acted  on  in  several  cases.  Thus  in  Jenkku  v.  Tucker  (1  H.  Kack.  91),  where  a 
lAiird  person  had,  in  the  absence  of  the  husband,  voluntarily  paid  the  funeral  expenses 
of  the  wife,  it  was  held,  that  he  might  afterwards  recover  the  amount  from  the 
husband,  as  upon  an  implied  contract.  So  in  Tugmll  v.  HeymcM  (3  Camp.  298)  and 
Rogers  v.  Prke  (3  You.  &  Jar.  28),  it  was  held,  that  an  executor  who  has  assets 
sufficient  for  that  purpose,  was  liable,  upon  an  implied  {Hx)mise,  to  pay  for  a  funeral, 
suitable  to  the  degree  of  his  testator,  furnished  by  the  directions  of  a  third  person. 
Again,  in  the  case  of  a  lunatic,  the  law  vnll  ruse  aa  implied  contract,  and  oonnder  a 
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person  M  having  a  valid  demand  or  debt  a^nst  the  lunatic  or  hia  estate,  for  monies 
expended  for  the  necessary  protection  of  bis  person  and  estate,  WilUams  v.  Weniworth 
(6  Wv.  325),  NeUo%  v.  Dwutmbe  (9  Beav.  211),  fFentumih  v.  Tubb  (1  You.  &  C.  C.  C. 
171).  In  the  last  case  (reported  2  You.  &  C.  C.  C.  637),  the  costs  of  an  ansnoeaaafnl 
traverse  of  an  inquisition  of  lunacy  were  allowed  out  of  the  lunatic's  estate. 

Here  the  party  was  in  a  state  of  health,  incapable  of  self-management,  and  a  con- 
rideraUe  pabno  as  well  as  private  injury  would  have  resulted  frmn  not  ti^dng  the 
precautionary  steps  advised  by  his  medioU  attenduit.  The  testator  being  the  cause 
of  the  damage,  why  should  not  he  and  his  estate  be  liaUe  for  iti  The  money  has 
been,  bond       luid  by  the  exeeutor,  and  the  Master  finds  tiie  amount  reasonable. 

[061]  Mr.  Walpole  and  Mr.  G-.  L.  Russell,  for  the  next  of  kin,  and  Mr.  Turner 
and  Mr.  Elderton,  for  the  Plaintiff.  The  testator  was  living  at  the  house  of  Major 
Hawkes  as  a  visitor,  and  the  acts  done  were  for  the  protection  of  himself  and  family, 
and  not  for  that  of  the  testator.  This  distinguishes  this  from  all  the  oases  cited.  If 
the  testator  bad  lived,  no  action  against  him  could  have  been  maintained ;  if  so,  his 
estate  is  equally  free  from  liability.  The  act,  at  the  utmost,  was  a  mere  work  of 
charity,  and  whieh,  even  if  the  party  were  morally  bound  to  perform,  s^l  created  no 
legal  obligation.  The  executor,  before  mdking  the  payment,  ought  to  have  consulted 
t^e  next  of  kin. 

Thk  Master  or  thb  Bollb  [Lord  Laiu;dale].  .  Considering  all  the  oircumstonces, 
I  think  that  this  was  a  ease  of  necessity ;  »r  reasons  of  an  impcHtant  nature  required 
that  tbe  dead  body  should  be  buried  without  delay,  and  if  this  had  been  done  by  a 
stranger,  there  would  have  been  a  snffident  oonnderation,  from  which  a  contract  to 
pay  woijd  have  been  implied. 

I  cannot  distingaish  the  cases.  Here  it  was  not  only  necessary  to  remove  the 
dead  body,  but  to  destroy  the  bed  furniture  and  other  things  which  surroanded  this 
gentleman,  who,  it  appears  from  the  evidence,  died  of  a  fever  so  highly  contagious, 
that  not  only  the  safety  of  the  persons  in  the  house,  but  the  protection  of  the  neigh- 
bourhood, absolutely  required  that  it  should  be  done.  There  was,  therefore,  both 
a  necessity  to  do  it,  in  order  to  wevent  the  probable  mischief,  and  there  was  also  a 
duty  on  ue  persixia  surronndingtbis  gentleman  to  perform  it.  There  being  both  a 
necessity  uid  a  duty,  why  is  tiiis  gentleman  not  to  have  the  benefit  of  an 

imidied  oratractl  The  necessity  and  doty  o&«xistan^  I  think  that  he  is  entitled  to 
be  reimbnrsed  oat  of  the  estate  of  the  testator. 

The  second  exoeption  arose  under  the  following  eironmstanees ; — 
Dr.  Knight,  a  physician,  had  been  in  the  habit  of  attending  the  testator  for  many 
years,  and,  utterly,  daily,  but  had  received  no  remuneration  for  his  services.  After 
his  death,  the  executor  paid  Dr.  Enight  £100,  as  a  compensation  for  his  professional 
services.  This  payment  was  also  disallowed  by  the  Master.  Dr.  Knight^  in  his 
affidavit^  stated,  amount  other  things,  that  the  testator  "  ivomised  to  pay  him  for 
his  services,  or  leave  him  an  equivalent" 

The  executor  e»»pted  to  the  Master's  finding. 

Mr.  Boupell  and  Mr.  ViUiers,  in  support  of  t£e  emeption,  areued  that  a  physician 
may,  by  ac£ul  contract  have  a  l^al  right  of  action  for  his  xees^  Feiieh  v.  ^umU 
(3  Q.  B.  Ben.  928),  and  that  kwe  there  was  such  a  ocmtraot,  for  die  testator  had 
promised  etuier  to  par  him  for  his  services  or  leave  him  an  eqninUent,  and  not 
having  performed  the  latter  alternative,  both  be  and  his  estate  were  under  an  obliga- 
tion to  oom^y  with  the  former  and  pay  Dr.  Knight  for  bis  services. 

Mr.  Turner  and  Mr.  Elderton,  amirit,  argued  that  a  physician  could  not  maintain 
an  action  for  his  fees,  Charley  v.  Bolcoi  (4  Term  Rep.  317);  and  that  here  no  special 
contract  was  proved.  That  this  being  a  case  in  which  [64^  the  party  had  relied  on 
a  mere  expectation,  and  had  no  le^  demand,  the  executor  could  not  justify  the 
payment 

Thi  Master  of  thb  Rolls  [Lord  Langdale].  I  think  that  in  this  case,  there  is 
neidier  debt  nor  contract  This  ^ntleman  went  on  from  year  to  year  without  claim- 
ing anything  whatever,  but^  manifestly^  with  a  view  of  receiving  a  legaev.  Where  is 
the  oonteaotl  I  cannot  find  any,  and  tilie  claim  cannot  be  allowed  as  a  debt. 

The  executor,  who  has  talran  upon  himself  to  pay  this  sum,  stands  in  the  situation 
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of  the  person  he  has  paid»  aod  if  there  ii  no  le^  dsbt^  the  payawit  oaiiDOt  be  allowed 
him.   I  must  overrule  this  eneption. 

Chakbkbs  v.  Howxll.   Marek  26,  May  8,  /ww  6,  1860. 

A  plea  was  overruled  wad  (»dered  to  stand  fw  an  aniirer.   Ezoepti<Hia  were  then 

taken  and  submitted  to,  after  which,  a  warrant  was  taken  out  for  tima  to  answer, 
which  was  consented  to.  The  order,  as  drawn  up,  gave  leave  to  plead,  answer,  or 
demur,  &c.  The  Defendant  filed  a  seotHid  plea.  An  ap^cation  to  take  it  off  the 
file  was  refused  until  the  order  of  the  Master  had  been  diachargad. 
The  order  was  afterwards  disoluu-ged,  on  prooi  that  satasfied  t&e  Court  that  it  wma 
not  in  aocordanoe  with  the  consent. 

On  a  former  occasion,  the  Defendants  had  put  in  a  plea  and  answer  to  this  bill, 
and  the  plea  was  allowed.   (11  Beavan>  6.) 

The  mil  was  amended,  and  tiie  Defendants  again  pleaded,  but  the  i^waa  oreis 
ruled  in  August  1849,  and  it  was  ordwed  to  stand  for  an  answer,  with  liberty  to  t^e 
Plaintiffs  to  except 

[664]  The  Piaintiffb  aooordingly  excepted  to  the  answer,  and  the  Defenduits 

submitted  to  the  exceptions. 

The  Defendants  being  anxious  to  obtain  further  time  to  answer,  applied  to  the 
Master  for  that  purpose,  by  warrant  dated  the  7th  of  January  1850,  underwritten, 
"At  which  time  the  Master  will  be  asked  a  month's  farther  time  to  answer  the 
exceptions." 

The  Plaintiffs,  by  indorsement,  consented  "  that  the  Defendants  should  have  three 
weeks'  time  to  answer  the  exceptions." 

The  Master  made  an  order,  whereby,  "  by  consent,"  he  gave  the  Defendants  three 
weeks  to  [dead,  answer  or  demur,  not  demurring  alone ;  and  that  the  Defendanta 
should  pay  tiie  costs.  The  costs  were  received  by  the  Plaintiffs'  solioitor,  who  ^ve  a 
receipt  for  it  as  for  the  "  oosts  attending  warrant  for  time  to  uiswer  the  exceptions." 

The  affidavit  of  tiie  Plainlaffs'  solicitor's  clerk  stated,  that  thinking  the  order  odd, 
he  went  back  to  the  Master's  clerk,  who  stated  tiiat  that  was  the  usuiu  form  of  order 
upon  such  an  occasion. 

On  the  16tb  of  February  a  second  order  was  ol^ined  to  plead,  aaawer  or  demur, 
not  demurring  alone,  under  oireanutaiiceB  so  similar,  it  u  unneoeaBary  to  repeat 
them. 

On  the  16th  of  February  1850  the  Defendants  filed  a  third  plea,  whereby  tbev 
ideaded  the  bankruptcy  of  Lee,  one  of  the  Defendants,  which  took  place  in  Mardi 
1849. 

[666]  Mr.  Turner  now  moved  to  take  the  plea  <^  the  file  ita  irregularity,  eonteod- 
ing,  that  the  Defendants  oould  not  put  in  a  second  dilatory  without  leave  of  ^e 
Court,  and  that,  after  a  submission  to  answer,  nothing  but  an  answer  oould  be  put  in. 
(Boidey  v.  Eedes,  1  Sim.  &  St  611 ;  Kenride  v.  CU^torij  2  Bro.  G.  Q  314;  and  Ead 
India  Campomy  v.  Campbell^  1  Yes.  sen.  246J 

He  cited  Brooks  v.  PwUm  (1  Y.  &  0.  (C.  C),  278),  where  a  Defendant  obtsined 
an  order  "to  answer,  plead  or  demur,  not  demurring  alone,"  the  words  "plead.  Sic." 
were  afterwards  on  motion  struck  out  of  the  order.  The  Defendant.thea  filed  a  ^ea. 
It  was  ordered  that  the  plea  should  be  taken  off  the  file,  with  costs  to  be  paid  by  the 
Defendant. 

Mr.  Boupell  and  Mr.  W.  D.  Evans,  for  the  Defendants.  The  motion,  beinx 
ffrounded  on  "  irregularity,"  must  succeed  on  that  ground  alone ;  Arnold  v. 
(1  FhilL  806)  otherwise,  the  merits  must  be  entered  into.  [Mr.  Turner  said  he  relied 
on  the  irregularity  alone.]  While  the  order  for  time  to  plead,  &c.,  stands,  "  it  miut 
regulate  the  rights  ol  the  parties :  if  it  was  improperly  obtained,  the  party  prejudiced 
by  it  should  have  moved,  in  the  regular  way,  to  discharge  it ; "  Hniniar  v.  No^Mm 
(2  Phillips,  643). 

The  bankruptcy  subsequently  to  the  institution  of  the  suit  is  properly  objected  by 
plea;  Strffrow  v.  Maykew  (2  Hall  &  Tw.  218,  and  2  Mac.  &  Gor.  97). 
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Mr.  Turner,  in  reply.  This  case  differs  from  Svnter  v.  Nbekolds,  in  whieh  Aere 
was  DO  submission  to  answer,  [666]  and  the  16th  Order  of  May  1845,  art  34  (Ord. 
Can.  284),  shews  the  effect  of  such  a  aubmisaion.  Here,  the  bill  has  been  partly 
answered.  How,  then,  can  a  plea  be  allowed  to  remain  on  the  file  which  covers  the 
jpart  answered,  and  which  insists  upon  a  right  not  to  answer  tha^  whieh  on  the  record 
IS  already  answered  7 

Thx  Masteb  of  the  Roli£  [Lord  Langdale].  The  only  difficulty  is,  from  what 
is  attributed  to  the  Lord  Chancellor  in  the  case  cited.  If  be  be  of  opinion  that  the 
Court  will  not  interfere  with,  but  allow  the  full  effect  to  be  given  to  an  order  of  the 
Master  to  plead,  answer  or  demur,  and  that  such  an  order  gives  to  a  party,  under  all 
arcumstance^  a  right  to  file  a  plea,  Uiougfa  he  has  done  so  twice  before,  I  most  act  in 
oonformity  with  that  opinion.  I  cannot  at  present  say,  that  such  a  moceeding  seems 
to  me  to  be  satisfactory,  and  I  shall,  therefore,  ecnnmiinieate  with  the  L<mi  (%aneellor, 
and  ask,  if  an  order,  obtained  under  such  circumstances  as  the  oresent,  does  destroy 
the  effect  of  all  that  has  been  previously  done  in  the  cause ;  so  that  even  after  a  piea, 
to  part  of  a  bill  has  been  overruled,  and  has  been  ordered  to  stand  for  an  answer,  and 
after  exceptions  have  been  sabsequentiy  submitted  to,  a  Defendant  is  to  be  allowed 
to  plead  de  novo. 

If  sueh  should  not  be  the  opinion  of  the  liord  Chancellor,  I  should  feel  great 
difficulty  in  coming  to  that  conclusion  myself. 

May  8.  Thk  Master  of  the  Roli^  said,  he  had  spoken  to  the  Lord  Chancellor, 
who  Uiooght  that  the  proper  mode  of  proceeding  was,  to  discharge  the  order  of  the 
[S6i^  Master  in  the  first  instance,  as  the  existence  of  that  oraer  {nreduded  the 
application  to  take  the  plea  off  the  file. 

Jvme  6.  The  Plaintiffs  now  moved  to  discharge  the  order  of  the  Master  of  the 
16th  of  Februaiy  1850.  Conflicting  affidavits  were  filed,  which,  conndering  the 
conclusion  to  which  the  Court  came,  it  is  unnecessary  to  state. 

Mr.  Turner,  in  support  of  the  motion. 

Mr.  Roupell  and  Mr.  W.  D.  Evans,  ornMi. 

The  Master  of  the  Bolls,  in  subetance,  said :  The  question  is,  whether  the 
order  was  properly  drawn  up,  according  to  the  consent  It  is  clear  that  the  written 
consent  was  to  give  time  to  answer  the  exeeptions ;  and  I  am  undoubtedly  of  opinion, 
on  the  evidence,  that  the  consent  to  the  order  as  it  stands  is  not  made  out  by  ^noi, 
as  it  ought  to  be  by  tiiose  who  obtained  it. 

I  am,  therefore,  of  opinion  that  the  Mastw's  order  was  improperly  drawn  up  in  a 
form  not  consented  to^  and  tikat  it  oannot  stand. 

I  most  grant  the  motion  with  costs. 

Note. — By  consent,  the  plea  was  taken  off  the  file  and  time  was  given  to  answer. 


[6681   Blenkinsopp  v.  Blenkinbopp.   Nov.  14,  16,  19,  20,  21,  22,  23,  24,  1849 ; 

Fa.  9, 1860. 

[Affirmed  on  appeal,  1  De  G.  M.  &  G.  496;  42  E.  XL  644;  21  L.  J.  Ch.  401 ;  , 
16  Jut.  787.   See  In  re  Barneys  Banking  Company,  1867,  L.  R  3  Ch.  176.] 

In  1842  a  husband,  pending  proceedings  against  him  in  the  Eccleuastical  Court  for  a 
divorce,  executed  a  voluntary  settiement  of  real  and  personal  estate.  Sequestration 
afterwurds  issued  against  him,  which  was  defeated  oy  the  deed.  This  Court  set 
aside  the  deed. 

This  case  was  as  follows : — 

In  the  month  of  March  1841  the  Plaintiff,  Mrs.  Blenkinsopp,  commenced  a  suit 
in  the  Consistcnial  Court  of  Durham,  against  her  husband  the  Defendant,  George 
T.  L.  Blenkinsopp,  for  a  divorce,  by  reason  of  cruelty  and  adultery.  The  libel  was 
objected  tc^  but  nerer^eless  admitted,  and  the  Chancery  Court  of  York,  upon  an 
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appeal,  retained  the  pincipal  cause  and  admitted  the  libel,  bat  ariatA  it  to  Ix 
nxormed.  Upoa  a  further  appeal  to  Her  Majesty  in  ConneU,  the  cue  niM  ^ 
the  Judicial  Committee  of  the  Friry  Conned  on  the  13th  of  Jidr  180;  ad  tk 
Committee  agreed  to  r^»ort  to  Her  Majesty,  that  the  j^imnpid  canw  should  lie  nimid 
in  that  Court,  and  that  the  libel  shonld  be  further  reformed,  and  thit  tk  DeUot 
should  be  oondemned  in  the  costs  incurred  in  the  Courts  below.  The  traart  m 
accordingly  made,  and  on  the  11th  of  August  1842  was  oonfinned  by  Hv  Hija^ 
in  Council,  and  the  cause  proceeded. 

In  this  state  oi  circumstances,  Mr.  Blenkinsoiq),  who  was  poaocsaed  of  eoatidnlilt 
freehold  and  personal  estate,  executed  a  deed  dated  the  2d  of  September  1843, 
was  made  bv  and  between  Mr.  Blenkinsopp  of  the  first  part,  and  the  Defedift 
Fenwiok  and  Trotter  oi  the  last  part,  and  Oiereby,  after  reciting  that  BenkiMif 
was  entitled  as  therein  mentioned,  and  that  certain  of  the  lands  were  duigad  ■ 
therein  mentioned,  and  that  BlenkinsoTO  was  indebted  on  bond  aid 
contract,  and  was  desirous  to  make  a  fund  fw  payment  of  his  debts,  it  wsi  liliM 
tiiat  he  conTcyed  the  estate  to  Fenwiok  and  Trotter,  and  aaa^ed  to  dm  iB  Is 
personal  estate  (except  his  wearing  apparel),  on  the  trusts  therein  mentionei  ^ 
tiiists  were,  out  of  the  rents  of  the  freehold  and  customaiy  estate,  to  pay  ootgoiM 
keep  in  repair,  to  let  the  trust  premises,  to  fence  woods  and  plantations,  sod  u  Ion 
personal  estate,  to  sell  the  same  (except  the  household  furniture  io  HoppyUnd  Hontj, 
and  receive  the  money  arising  from  the  sale  and  to  call  in  debts,  and  to  dud 
possessed  of  the  money  to  arise  from  the  sale  and  of  the  rents  of  the  real  eatita^ud 
to  apply  all  monies  received  under  the  deed,  in  paying  expenses,  a  yearly  sam  of  2110 
to  themselves,  as  a  compensation  fOT  their  trouble,  interest  on  chuvea,  iotaca « 
bond  or  other  debts,  and  then  in  paying  an  annuity  of  £200  chaigea  od  tiie  eats 
to  William  Blenkinsopp  Leaton,  ui  annuity  of  XI 50  to  hinualC  O^atff  Tha« 
Leaton  Blenkinsopp,  during  his  Hfe,  to  such  one  or  more  of  his  three  ■»  v  ^ 
should  appoint  a  yearly  sum  of  £460  during  thur  joint  lives  m  snofa  leis 
might  appoint,  and,  lastly,  to  pay  the  yearly  sum  of  £100  to  tiie  Pbuntit iss 
after  she  should  have  withdrawn  the  proceedings  then  pending  against  bo*  hiAm 
and  should  not  a^in  institute  such  proceedings,  and,  after  providing  fv  ^ 
payments,  should  invest  and  aocunmlate  any  surplus. 

After  the  execution  of  the  deed,  F«awiok  and  Trotter  entoed  intoponew* 
the  TesA  and  personal  property  thereby  conveyed  and  assigned,  and  they  M 
since  continued  in  possession  thereof. 

The  Defendant,  haviiu;  thus  conveyed  and  assigned  his  property,  went torew 
in  Scotland,  and  sought  [570]  protection  against  personal  process,  by  residiBg 
the  precinots  of  the  palace  at  Holyrood. 

A  bill  of  the  costs  payable  by  Mr.  Blenkinsopp  was  Inxnwht  in,  and  ra  t*'™^ 
the  sum  of  £270,  13a  7d.  On  the  23d  of  Apnl  1843  Mr.  Kenkinsopp  m 
to  pay  those  costs.  A  monition  to  pay  the  same  was  inued  in  the  usual  soan^  tfj 
duly  served,  but  he  neglected  to  pay  the  costs.  On  the  same  22d  of  Apil  IS^* 
sum  of  £160  per  annum,  for  alimony  to  the  Plaintiff  during  the  suit,  wm  '^I'^J* 
her,  and  was  to  commence  from  the  return  to  the  citation  in  the  Concdstorial  Cint 
of  Durham. 

On  the  9th  day  of  May  1843  it  was  ordered,  that  the  Defendant  sbouid  p  J 
the  Plaintiff  £320,  being  the  amount  of  two  years'  alimony,  frran  the  l^JV? 
March  1841  to  the  12th  day  of  March  1843,  and  monitions  for  payment  toootdiB;? 
issued,  and  were  served,  but  payment  was  not  made.  , 

On  the  7th  of  December  1843  the  Defendant  Blenkinsopp  was  pctnooiMt 
contumacious  and  in  contempt 

On  the  16th  of  the  same  month  the  cause  was  heard  before  the  JndieislC(MU>>t"' 
(Lord  Campbell,  Sir  H.  J.  Fust^  Dr.  Lushington,  and  V.-C  K.  Bwoe)*  "^f 
Committee  reported  to  Her  Majesty,  that  the  Plaintiff  ondit  to  be  dirocced  fronlf 
husband,  by  reason  of  the  adultery  by  him  committed,  and  shonld  ^^^"^"'"'rj 
costs  subsequently  to  those  already  taxed,  and  that  permanent  alimony,  it  tto  we« 
£300  per  annum,  payable  quarterly,  and  to  commence  from  tits  oonfinnatwo  «** 
report,  should  be  paid  to  her ;  and  it  was  or{571}dered,  that  the  DefsBdant  Aw 
be  monished  to  pay  to  the  Plaintiff  £120,  being  the  amount  of  three  qnarten  iw 
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■limoDv  from  the  12tli  of  March  to  the  12th  of  December  1843,  at  the  rate  of  £160, 
allotted  to  her  during  the  depeDdence  of  the  suit. 

The  report  was  duly  confirmed  on  the  3l8t  of  January  1844,  and  a  monition 
issued  and  was  served,  directing  Uie  Defendant  to  pay  X120  to  the  Plaintiff'  for  her 
inUrim  alimony. 

The  subsequent  costs  were  taxed  at  the  sum  of  j£282,  13s.  9d.,  which,  on  the  29th 
of  April  1844,  was  ordered  to  be  paid,  and  a  monition  for  payment  was  senred. 

On  die  8th  ot  NoTunber  1844  the  sum  of  £226  having  aoomed  to  the  Ftainfeiff  for 
permanent  alinumy,  at  the  rate  of  £300  per  annum,  an  order  was  made  for  paymenl^ 
and  pocess  was  served  accordingly. 

No  payment  having  been  made,  in  pursuance  of  any  of  these  orders,  on  the  13th 
of  December  1844  the  Defendant  was  pronounced  to  be  contumacious  and  in  con- 
tempt, and  a  sequestration  issued,  to  obtain  payment  of  the  several  sums  of  £270, 
'13s.  7d.,  £320,  £120,  £282,  138.  9d.  and  £225,  which  the  Defendant  had  been  ordered 
to  pay  and  neglected  to  pay,  though  duly  served  with  process  requiring  him  to  do  so. 

Tbe  sequestrators  endeavoured  to  seize  what  they  had  understood  to  be  the 
Defendant's  property,  but  were  informed,  that  although  the  property  they  attempted 
to  take  had  belonged  to  the  Defendant,  it  had,  by  a  deed  dated  the  2d  of  September 
1842,  been  conveyed  to  and  was  become  vested  in  the  Defendants  [C7^  Fmwick  and 
Trotter,  who  claimed  to  be  entiUed  thereto  as  tnutees. 

Upon  tAoBf  lAte  writ  of  sequestration  was  returned  without  fruit.  Bnt  on  the  26th 
of  Jaiy  1846  a  rmewed  writ^  for  the  same  purpose,  was  issued  by  me  of  the  sqrrogates 
of  the  Judicial  Committee. 

The  Plaintiff  being  unable  to  make  any  of  the  Defendant's  property  available 
under  the  process,  she,  on  the  Ist  of  January  1846,  filed  her  present  bill,  in  the  hope 
d  obtaining  relief  in  this  Court. 

The  biU  stated  the  proceedings  in  the  Ecclesiastical  Court,  tend  before  the 
Judicial  Committee,  and  that,  upon  the  institution  of  the  suit,  the  Defendant,  who 
was  possessed  of  <»nsiderable  property,  determined  that  the  Plaintiff  should  obtain  no 
benefit  from  the  suit,  and  that  with  a  view  to  delay,  hinder  and  defraud  the  Plaintiff 
of  her  just  rights,  which  she  sought  to  recover  in  the  suit,  the  Defendant  determined 
to  withdraw  liis  person  and  the  whole  of  his  property  from  the  juxiadictkm  of  tbe 
Eodesiastioal  Conrt  and  of  the  Judicial  Committee,  and,  by  that  meani^  to  d^at  and 
render  inoperative  all  such  orders  as  might  be  made  by  Her  Majesty  in  Council  or  by 
the  Judicial  Committee,  for  the  recovery  of  such  alimony  as  might  be  allDtted  to  her, 
or  such  costs  as  might  be  ordered  to  be  jiaid  to  her.  That  Messrs.  Fenwiok  and 
Trotter  were  his  solicitors,  and  assisted  him  in  the  soheme ;  and  that,  in  pursuance 
and  execution  of  such  scheme,  and  with  a  view  to  de&aud  the  Plaintiff  and  defeat  her 
rights,  the  deed,  dated  the  2d  of  September  1842,  was  executed. 

The  bill  prayed  that  it  might  be  declared  that  the  deed  of  the  2d  of  September 
1842  was  fraudulent  and  [673]  void  as  against  the  Plaintiff,  and  that  it  might  be 
delivered  up  to  be  cancelleci ;  and  that  the  Plaintiff  might  have,  in  equity,  the  full 
benefit  and  advantage  of  the  several  monitions,  orders,  and  sequesteations  in  the  bill 
mentioned,  and  that,  out  erf  the  real  and  personal  estate  comprised  in  the  indenture, 
the  several  sums  of  £270,  13s.  7d.,  £320,  £120,  £282,  13s.  9d.  and  £226,  and  the 
Plaintiff's  alimonjr  since  aocrued,  xnight  be  raid  and  aatisfied  j  and  that  the  several 
accounts  in  tiie  bill  prayed  for  mi^t  be  tmn.  And  in  ease  the  Court  shonld  not 
think  fit  to  make  such  declaration  as  was  first  prayed  for,  the  bill  further  prayed, 
that  tbe  beneficial  interest  of  the  D^endant  George  T.  L.  Blenkinsopp,  under  the 
deed,  might  be  declared  to  be  liable  to  pay  the  several  sums  of  money  which,  by  the 
bill,  the  Plaintiff  claimed  to  be  due  to  ner,  together  with  the  costs  of  the  suit,  and 
that  the  Defendant  might  be  restrained  from  executing  any  of  the  powers  reserved  to 
him  by  the  deed ;  and  that  the  Defendants,  Fenwick  and  Trotter,  might  be  restrained 
frora  making  him  any  payment  thereunder. 

The  evidence  of  the  intention  imputed  to  Mr.  Kenkinsopp  was  principally  founded 
on  lettm  written  by  him  to  the  Defendants  Fenwick  and  Trotter,  in  relation  to  the 
suit  in  the  Eoclesiastioal  Court,  and  a  question  was  made,  whether  those  letters,  or 
any  of  them,  were  properly  admisBibfe  as  evidence.  As  to  this,  the  following 
additional  statement  is  necessary : — 
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The  Inll  alleged  that  Blenkinsopp,  for  the  purpose  of  canyfDg  into  effect  hi« 
design,  to  defeat  the  Plaintiff's  remeay  against  hu  property,  applied  to  Fenwiek  and 
Trotter,  his  solicitors,  for  their  advice  and  assistance,  and  vanous  communications 
took  place  between  him  and  them,  and  that  they  agreed  to  assist  him  in  the  [674] 
matter,  and  various  schemes  for  that  purpose  were  proposed  and  discussed  by  Tetter 
and  by  word.  That  the  Defendants  had  in  their  possession  letters  and  papCTs, 
whereby  the  truth  of  tiie  matters  in  the  bill  alleged  would  appear,  aod  tiiat  I«awiok 
and  Trotter  objected  to  produee  some  of  the  pftpers  in  their  hands,  on  the  ground 
tJiat  they  had  them  only  as  tnuteea.  Blenkinsopp,  by  his  first  answer,  denied  that 
Fenwiek  and  Trotter  had  in  their  possession  any  letters  or  papers  as  his  soUcitinv. 
In  the  answer  of  Fenwiek  it  appeared,  that  Trotter  was  a  practising  solicitor,  and  had 
been  employed  by  Blenkinsopp  as  his  solicitor  in  matters  of  business  relating  to  his 

Property,  and  that  when  the  ecclesiastical  suit  was  commenced,  Blenkinsopp  consulted 
'rotter  as  to  the  course  he  should  adopt ;  that  he  advised  the  appointment  of  a 
roctor  with  whom  he  communicated,  and  that  so  far  as  any  solicitor  was  employed, 
e  was  solicitor.    They  admitted  that  they  had  in  their  hands  certain  papers  relating 
as  they  said,  more  or  less  to  the  matters  in  question ;  but  they  professed  to  hold  them 
merely  as  trustees.    Amongst  the  papers  they  admitted  to  be  in  their  possession 
were  three  bundles,  numbered  1,  2,  and  S,  and  Mr.  Blenkinsopp,  in  a  subsequent 
answer,  admitted  that  l^e  documents  oomprised  in  Uiose  bunmes  all  came  to  the 
possession  of  Trotter  as  the  solicitor  of  Blenkinsopp,  and  consisted  of  letters  written 
by  him  to  Trotter  as  bis  sc^citor.   Those  letters,  after  oonsideraUe  resistance,  were 
ultimately  produced  under  the  order  of  the  Court  (10  Beav.  143,  277,  and  11  Beav. 
134,  and  2  PhilL  607),  and  were  tendered  in  evidence.   Some  of  them  were  dated 
before  and  others  after  the  date  of  the  deed  of  the  2d  of  September  1842. 
The  cause  now  came  on  for  hearing. 

J 676]  Mr.  Turner  and  Mr.  Glasse,  for  the  Plaints.  I.  As  regsfds  the  settlor,  the 
of  1842  is  wholly  void.  The  evidence  shews  that  it  was  deliberately  executed, 
with  an  avowed  intention  of  defeating  the  rights  of  his  wife  in  her  suit  It  is  true 
lAiat  there  was  no  existing  sequestration  at  the  time,  but  stall  it  was  executed  pendente 
UU,  with  a  view  to  defeat  the  subsequent  remedy  for  recovering  the  alimony  by 
nrooess  of  sequestration.  In  Coultim  v.  Qardmert  cited  in  a  note  to  iVaiuiUjni  v. 
Celhoan  (3  Swan.  279),  Lord  Nottiiuham  considerad,  "  that  a  sequestration  prevailed 
against  a  prior  conveyance  deeignea  to  defeat  it;"  and  in  fFithaa  v.  Bkmd  (3  Swan. 
2f6,  n.)  it  had  previouslv  been  held,  that  a  sequestration  was  not  defeated  by  a 
voluntiuy  conveyance  penaenie  liie. 

2.  The  deed  bein^  void,  the  Court  will  assist  in  rendering  the  judgment  of  the 
Privy  Council  effective.  Fonblanque's  Equity  (vol.  i.  p.  10),  for  when  necessary, 
"  Courts  of  Equity  will  lend  their  aid  to  enforce  the  judgments  of  Courts  of  ordinary 
jurisdiction,  uad  therefore  a  bill  may  be  brought  to  obtain  the  execution  or  the 
benefit  of  an  degit  or  a  feri  fadas,  when  defeated  oy  a  prior  title,  either  fraudulent,  or 
not  extending  to  the  whole  interest  of  the  debtor  in  tJie  property,  upon  which  the 
judgment  is  proposed  to  be  executed  "  (Mitf.  PI.  126  (4th  ed) ) :  I/eate  v.  The  Duke  of 
Mmborough  (3  MvL  &  Cr.  407) ;  and  this  extends  to  the  ^ng  in  Council,  £arl  of 
Derby  v.  The  Duke  of  Athol  (1  Tea.  sen.  203) ;  which  ease  shews,  that  a  bill  of 
discove^  may  be  sustained  in  aid  of  the  jurisdiction  of  tiie  King  m  GonnciL  The 
case  of  Taylor  v.  Wyld  (8  Beav.  159)  is  precisely  in  point.  [676]  There  a  lull  was  filed  to 
set  aside  a  fraudulent  conveyance  to  defeat  a  decree  for  alimony,  and  a  demurrer  for 
want  of  equity  was  overruled ;  that  case  alone  establishes  the  right  to  come  to  this 
Court  for  such  a  purpose. 

3.  The  deed,  as  regards  the  creditors  named  in  it,  is  wholly  voluntary  and 
ineffectual.  It  was  executed  without  any  pressure  on  their  part,  and  without  any 
communication  with  them.  They,  therefore,  cannot  insist  on  any  benefit  under  it ; 
WaUwyn  v.  Couits  (3  Mer.  707^,  Garrard  v.  Lord  Lauderdale  (3  Simons,  1,  and  2  Russ. 
&  M.  451).  And  as  regards  the  mortgagees,  no  interests  obtained  throu^  the  fraud 
of  another  person  can  be  maintained;  Huguemn  v.  Baseley  (14  Vesey,  289).  And 
'*if  a  transaction  be  not  bond  fide,  the  circumstance  of  its  being  done  for  a  valoable 
consideration  will  not  take  it  out  of  the  statute"  (13  Elis.  c.  5) ;  Cadogan  v.  KemuU 
(Gowper,  434). 
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4.  At  all  events,  and  whether  the  deed  of  1842  stands  or  m>%  the  Flaintiff  is 
entitled  to  have  her  rights  made  efieo^e,  out  of  sooh  interest  as  is  resenred  to  the 
Defendant,  her  husbano,  hy  that  deed. 

Mr.  Roupell  and  Mr.  Dickinson,  for  Mr.  Henkinsopp,  the  hosband  of  the  Plaintiff^ 
Mr.  Walpole  and  Mr.  Faber,  for  the  trustees  of  the  impeaehed  deed,  Mr.  Elmsle^,  for 
two  creditors  not  claiming  under  the  deed,  Mr.  Pemberton,  for  a  mortgagee  prior  to 
the  deed,  Mr.  R.  £31ifl,  for  an  annuitant,  Mr.  Llovd,  for  an  inoumbranoer  under  the 
trustees,  and  Mr.  Willeook,  Mr.  Dickinson,  and  Mr.  Bayley,  for  creditors  in  the  deed, 
argued  as  follows : — 

[677]  1.  The  Court  will  not  interfere  in  cases  of  alimony  except  by  granting  a  ne  exeat^ 
Fandergucht  v.  De  Blaguiere  (8  Simons,  315,  and  5  Myl.  &  Cr.  229),  and  it  will  not  at 
all  interfere  for  interim  alimony  before  decree ;  Street  v.  Street  {Turn.  &  B.  322),  Coglar 
T.  Co^r  (l  Yes.  jun.  94),  Shafloe  v.  Shaftoe  (7  Ves.  171).  The  case  of  Taylor  v.  fFyld 
(8  Beav.  159)  does  not  apply,  for  there  the  eonveyanoe  was  made  aStet  the  decree  tuul 
been  confirmed  by  the  Pnvy  Council. 

2.  The  deed  of  1842  is  not  invalid,  for  the  letters,  espeoially  tboss  written  after 
the  date  of  the  deed,  are  not  admisdUe  in  evidence,  and  there  is  no  sufBdent  pro^  of 
fraud  aliuHde. 

In  order  to  judge  of  its  v^idity,  the  state  of  the  law  as  existing  at  the  time  of  its 
execution  alone  is  to  be  regarded,  because  an  intention  of  avoiding  the  consequences 
of  future  acts  of  legislation  cannot  be  seriously  imputed  to  anyone.  The  rem&dies  of 
the  Plaintiff  on  the  2d  September  1842  depended  on  the  Acts  of  2  &  3  W.  4,  c.  93, 
and  the  3  &  4  W.  4,  c  41,(1)  and  [678]  under  neither  could  the  non-perfomuuioe  of 

(1)  The  following  are  the  clauses  in  the  statutes  relied  on  : — 
By  the  2  &  3  W.  4,  c.  93  (passed  the  7th  August  1832),  "An  Act  for  enforcing 
the  process  upon  contempts  in  the  Courts  Ecclesiastical  of  Engluid  and  Ireland,"  it  is 
enacted,  that  in  all  causes  in  Uie  Ecclesiastical  Courts,  when  any  person,  as  well  those 
having  privilege  of  peerage,  "as  all  otiiers  who  sluill  happen  to  be  domiciled,  or 
residing  either  in  Engkud  tx  in  Ireland,  and  beyond  the  limits  (tf  the  jmisdiotaon  of 
the  Court,"  &c.,  sluui  neglect  to  pa^  obedience  to  any  lawful  order  or  decree,  the 
Judge  may  pronounce  htm  contumacious,  and  signify  the  same  to  the  Lord  Chaneellw 
of  England,  when  the  person  contumacious  "shall  be  domiciled  or  residing  in 
England,"  and  thereupon,  in  case  he  shall  not  be  a  peer,  &c,  a  writ  de  contwnace 
caiptendo  shall  issue.  By  the  next  section,  a  seqnestntion  is  to  issue  in  case  of  a 
peer,  &o. 

By  the  3  &  4  W.  4,  c.  41  (passed  the  14th  August  1833),  it  is,  by  the  28th 
section,  enacted  as  follows : — Tlutt  the  said  Judicial  Committee  shall  have  and  enjoy 
in  idl  respects  "  suofa  and  the  same  powers  of  enforcing  judgments,  decrees,  and  orders 
ae  are  now  exerdsed  by  the  High  Court  of  Chaneery,  or  the  Court  of  King's  Bench 
(and  both  tn  personam  and  in  rem),  or  as  are  given  to  any  Court  Ecclesiastical  by  "  the 
2  &  3  W.  4,  c.  93,  and  that  all  such  powers  as  are  given  to  Courts  Eooleaiastical,  &&, 
"of  enforcing  decrees  and  orders,  shall  be  exeroised  by  His  Majesty  in  Councnl,  in 
such  and  the  same  manner  as  the  powers  in  and  by  such  Act  of  Parliament  given,  and 
shall  be  of  as  much  force  and  effect  as  if  the  same  had  been  thereby  expressly  given 
to  the  said  Committee  or  to  His  Majesty  in  Council" 

The  6  &  7  Vict.c.  38,  s.  6  (passed  the  28th  of  July  1843),  repealed  the  28th 
section  of  the  last  Act  cited  (3  &  4  W.  4,  c  41,  s.  28) ;  and  by  the  8th  section  it  is 
enacted  "that  in  all  causes  of  appeal  to  Her  Majesty  in  Council  from  Ecclesiastical 
Courts,"  &c,  "in  which  any  person  duly  monished  or  cited  or  required  to  comply 
with  any  lawful  order  or  decree  of  Her  Majesty  in  Council,  or  of  the  said  Judicial 
Committee  or  their  sunx^tes,  and  ne^ecting  or  refusing  to  pay  obedience  to  such 
lawful  order  or  decree,"  &c.,  "  shall  reside  out  of  the  dominions  of  Her  Majesl^,  or 
shidl  have  privilege  of  peerage,"  &e.,  "it  shall  be  lawful  for  the  and  Judicial 
Committee  or  l^eir  surrogates  to  pronounce  such  person  to  be  oontumaciona  and  in 
eontemp^  and  after  he  shall  have  been  so  pronounced  contumaeious  and  in  contempt, 
to  cause  process  of  sequestraiim  to  issue,  under  the  said  seal  of  Her  Majesty,  a^inst  the 
real  and  perscmal  estate,  goods,  chattels,  and  effects,  wheresoever  lying  within  the 
(^nninions  <d  Her  Majesty,  of  the  perstm  against  or  upon  whom  such  txnat  or  daoree 
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ftn  order  have  led  to  a  aeqaestration.  The  first  Act  of  the  2  &  3  W.  4,  c  93,  is 
inapplicable  to  persons  "domiciled  or  re-[679]-Biding "  in  Scotland,  as  the  Defendant 
was,  and  it  gave  only  &  personal  remedy,  as  against  the  Defendant  and  other  peracHifl 
not  having  privilege  of  Parliament 

The  remedies  under  the  second  Act  of  the  3  &  4  W.  4,  c  41,  were  distributave. 

When  the  appeal  to  the  Privy  Council  was  from  a  Court  of  Equity,  or  Courts  of 
law,  the  powers  given  for  enforcing  the  judgments  were  identiod  with  thoM 
possessed  hy  the  Courts  of  Cluuicery  and  King's  Bench  respectively;  bat  if  the 
appeal  was  from  an  Ecdesiastical  Gour^  the  powers  were  the  same  as  those  poMessed 
by  the  Courts  Ecclesiastical.  So  tAtat,  in  this  case,  the  powers  were  coDfinea  to  those 
given  to  Ecolesiaatical  Courts  by  the  jwevious  Aot  ot  the  2  &  3  W.  4,  c.  93,  which, 
as  alrouly  shewn,  did  not,  as  against  tikis  Defnidant,  include  the  prooeas  oi 
sequestration.  Besides,  this  Act  (3  &  4  W.  4,  o.  41)  was  repealed,  and  no  sequestrar 
tion  ever,  in  fact,  issued  against  the  Defendant  under  the  powers  of  that  Act. 

The  Acts  of  Parliament  subsequent  to  the  date  of  the  deed  (1842)  have  no 
application ;  but  it  may  be  observed,  that  the  6  &  7  Vict.  c.  38,  only  applies  to 
persons  who  "shall  reside  out  of  the  dominions  of  Her  Majesty,  or  shul  have 
privilege  of  peerage : "  this  does  not  apply  to  the  Defendant  who  was  resident  in 
Scotland  and  within  the  Queen's  dominions.  The  Defendant's  property  did  not 
become  liable  to  a  writ  of  sequestration  until  August  1844,  and  until  diat  ttme  the 
Defendant  was  subject  to  no  other  than  personal  remedies  under  the  63  G.  3,  TjSBOl} 
c.  127.  The  7  &  6  Vict.  o.  69,  under  which  the  sequesteation  issues,  passea  two 
yean  after  tiie  ezeoution  of  the  deed ;  and  it  would  be  strange  indeed  to  h<dd,  that 
a  deed  executed  in  1842  was  a  fraud  on  an  Aot  of  Puiiament  which  did  not  become 
law  until  1644. 

There  was  no  power  to  issue  a  sequestration  except  in  the  particular  cases 
mentioned  in  the  2  &  3  W.  4,  c.  93.  If,  therefore,  the  remedy  against  Mr. 
Blenkinsopp  was  merely  personal  when  the  deed  was  executed,  no  conveyance  of 
property  could  defeat  the  remedy,  and  none  could  therefore  be  fraudulent.  The 
case  is  analogous  to  those  decided  upon  the  Statute  of  Elizabeth,  in  which  it  has 
been  held,  that  a  conveyance  of  property,  which  could  not  be  taken  in  execution,  was 
not  void  under  it;  as  a  voluntary  settlement  of  stock  in  the  public  funds  and  of 
choses  in  action ;  Noreutt  v.  Dodd  (Craig  &  P.  100),  Horn  v.  Horn  (I  Ambler,  79,  note 
1,  2d  ed.),  Dundas  v.  IhUens  (1  Ves.  jun.  196,  and  2  Oox,  23fi),  Bider  v.  ISdder 
(10  Ves.  360),  M'Carlhf  v.  Qootd  (1  Ball  &  Beat  387),  Grogm  v.  Coeke  (2  BftU  ft  Beat 
233),  where  Lord  Muiners  states  that  Lord  Thurlow  bad  expressed  himsdf  in 
Dundas  v.  Duiens  in  these  terms,  "The  opinion  in  Horn  v.  Horn  (1  Ambler,  79,  note 
1,  2d  edit ;  and  see  Taylor  v.  Jones,  2  Atk.  600)  is  so  anomalous  and  unfounded,  that 
forty  such  opinions  would  not  satisfy  me.  It  would  be  preposterous  and  absurd  to 
set  aside  an  agreement,  which,  if  set  aside,  leaves  the  stock  in  the  name  of  a  person 
where  you  could  not  touch  it"  So  a  conveyance  of  copyholds,  which  are  not  subject 
to  debts,  cannot  be  fraudulent  as  agunst  creditors ;  Maihem  v.  Fea/oer  (1  Cox,  278). 
Consequently,  if  these  estates  were  not  liable  to  sequestration  in  the  pending 
proceeding,  no  conveyance  of  them  can  be  held  fraudulent  or  void 

J 681]  Again,  the  existence  of  a  suit  does  not  deprive  a  man  of  his  right  of 
ng  with  his  property  penderUe  Ute.   The  Plaintiff  had  no  existine  debt,  and  her 
sequestration  created  no  lien.  Even  a  judgment  may  be  defeated  by  we  execution  of 

shall  have  been  made,  in  order  to  enforce  obedience  to  the  same,  and  payment  of  the 
expenses,"  &c.,  "and  to  make  such  further  order  in  respect  of  or  consequent  on  such 
sequestration,  and  in  respect  to  such  real  and  personal  estate,  goods,  chattels,  and 
effects,  sequestrated  thereby,  as  may  be  necessary,  or  for  payment  of  monies  arising 
from  the  same  to  the  person  to  whom  the  same  may  be  due,  or  into  the  Begistry  <u 
the  High  Court  of  Admiralty  and  Appeals,  for  the  benefit  of  tiiose  who  may  be 
ultimately  entitled  thereto." 

By  a  subsequent  Act,  7  &  8  Vict  o.  69  (6th  August  1844),  it  is  enacted  by  the 
12th  section,  "  the  Judicial  Committee  or  their  sum^tes  may  pronounce  such  person 
to  be  contumacious,  and  to  oaose  process  of  sequestration  to  issue  against  his  real  and 
personal  estate." 
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a  power,  Skeeles  v.  Skearly  (8  Simons,  1S3,  and  3  Myl  &  Cr.  112) ;  and  an  asaignment 
of  funcU  by  a  prisoner  on  a  ohar^  for  felony,  to  secure  the  payment  of  an  antooedent 
^bt  is  vaUd}  notwithstanding  his  aabsequent  o(»ivicti<m ;  Pamu  v.  Bradl^  (1  Hare, 
319).  The  oases  of  Caddtm  t.  Oanlmer  (3  Swan.  279)  and  fFUkam  v.  Bland  (S  Swan. 
276,  n.)  are  inapplieable,  because  they  were  treated  as  voluntary;  here  the  pui^ 
acted  uiider  a  monl  and  legal  obligation  to  provide  for  the  pajrment  of  his  ezislang 
debts,  and  the  moral  claims  of  his  family  are  as  binding  as  those  of  the  Plaintiff. 

3.  As  to  this  Court  exercising  an  auxiliary  juriadiotioo  in  aid  of  the  Privy 
Council,  that  is  quite  unoecessuy,  for,  by  the  3  &  4  W.  4,  o.  41,  s.  28,  that  Court 
has  the  same  powers  of  enforcing  its  decree  as  this  Court,  and,  by  the  subsequent 
Act,  6  &  7  Vict.  c.  38,  b.  8,  the  Judicial  Committee  have  power  to  issue  sequestration, 
*'  and  to  make  such  further  order  in  respect  of  or  consequent  on  such  sequestration, 
and  in  respect  to  such  real  and  personal  estate,"  &c,  "sequestrated  thereby  as  may 
be  necessary,"  &c  If  so,  what  reason  is  there  for  this  Court  to  assume  jimsdiction 
and  interfered 

Besides  this,  the  Plaintiff  ia  bound  to  exhaust  the  powers  of  the  other  jurisdiction 
before  coming  here ;  Mitfoid's  Pleading's,  126  (4th  ed.),  AngeU  v.  Draper  (1  Vernon, 
399),  Neate  v.  The  Duke  of  Marlborough  (3  Myl  &  Cr.  407) ;  this  has  not  been  done : 
there  has  been  no  return  made  to  the  second  [S82]  sequestration.  The  application 
ought  to  have  been  made  by  the  sequestrators,  as  in  Johnxm  v.  Ch^sprndaU  (2  Simons^ 
66),  and  the  sequestration  itself  is  irregular. 

4.  As  far  as  the  mortgi^es  and  creditors  are  concerned  the  deed  is  valid,  for  they 
have  adopted  and  received  money  under  it :  the  trust  is  therefore  complete.  The 
mor^agees  are  purchasers  for  valuable  consideration ;  and  the  lands  were  not  bound 
till  sequestration;  till  then  the  purchaser  is  free ;  Ckofts  v,  Oldfi^  (3  Swan.  276  (n.). 
The  creditors  were  entitled  to  payment,  and  a  debtor  may  give  a  ^ference  to  any 
<rf  his  creditors ;  HMrd  v.  Andawn  (6  Term  Bep.  235) ;  and  an  assignment  in 
favour  of  creditors  is  valid,  even  if  made  putpoeely  to  defeat  one  of  tAubm  iPidcgtoek 
V.  LjfiOar  (3  Maule  &  Sel  371),  Leu^aur  v.  Pneman  (Preo.  Ch.  106,  and  Freeman's 
C.  C.  236).  In  ffanOlyn  v.  Ley  (3  Swan.  303 ;  and  see  Estwiek  v.  CaiUaMd,  6  T.  B. 
420),  it  is  said,  "  it  is  certain,  that  any  person  forseeing  a  judgment  at  oommon  law, 
or  a  sequestration  in  this  Court,  may  give  a  preference. 

5.  If  the  Plaintiff  should  fail  in  setting  aside  the  deed  on  the  ground  of  fraud, 
she  is  not  entitled  to  any  relief  on  the  foundation  of  its  validity.  It  has  been 
settled  by  the  highest  authority,  that  where  relief  sought  on  the  ground  of  fraud 
fails,  die  Plaintiff  is  not  entitled  to  any  alternative  reuef,  founded  on  the  validity 
of  the  transaction,  fFUde  v.  Oibwn  (1  H.  Lds.  Ca.  605),  and  Olascott  v.  Lang  (2  Phil 
322),  in  which  I^rd  Cottenham  observes,  that  it  is  a  rule  generally  acted  on, 
"that  where  a  bill  is  filed  making  a  case  of  alleged  fraud,  and  the  fraiut  ia  disproved 
or  not  eatal>Ushed,  tiie  Court  wiU  not  allow  suoh  a  bill  to  be  uaed  for  any  aeoondary 
purpose." 

[58^  Lastly,  the  Court  merely  removes  the  impediment  out  of  the  way,  but 
gives  no  back  account  of  rents ;  Mggims  v.  York  Builawgs  Company  (2  Atk.  107), 
Mr.  Borton,  for  the  eldest  son,  and 
Mr.  Mitchell,  for  Edwin  Blenkinaopi^  a  younger  sou. 
Mr.  Turner,  in  reply. 

The  following  authorities  were  also  referred  to :  Empringham  v.  ShoH  (3  Hare, 
461),  16  Car.  1,  c.  10,  1  &  2  Vict,  c  110,  Attimu^-Omena  v.  Bidctmh  (6  Beav.  444, 
and  1  Phil.  386,  and  12  CI.  &  Fin.  30). 

As  to  the  letters  being  receivable  in  evidence,  the  following  authorities  were 
cited,  Makolm  v.  SeoU  (3  Hare,  39),  1  Phillips  on  Evidence,  198,  199,  Rawsm  v. 
Bai^  (2  Bing.  99),  FUxgerald  v.  Flaherty  (1  Molloy,  347),  JVhitley  v.  Mwr^  (3  Beav. 
226),  1  Danieirs  Pr.  817  (2d  ed.),  MiMland  v.  Sendriek  (I  Molloy,  359),  M'Mahtm 
V.  BureheU  (2  PhiL  127). 

Thb  Master  of  the  Bolls  reserved  his  judgment. 

Feb.  9,  1860.  The  Master  of  the  Bolls  [Lord  Langdale].  With  respect  to 
the  question  as  to  the  admissibility  of  the  letters  in  evidence,  it  is  impossible,  under 
the  oireumstanoes  of  this  case,  that  either  Mr.  Blenkinsopp  or  Mr.  Trotter,  his 
«oli(»tor  and  trustee,  or  Mr.  Fenwiek,  the  other  toustee,  can  be  in  any  way  taken  by  ^ 
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Burprise  in  the  production  of  these  letters  written  by  Blenldnsopp  to  Trotter,  in  the 
hands  of  the  trustees,  [084]  and  referred  to,  as  I  think,  with  sufficioDt  distinctness 
by  the  bill.  The  letters,  written  after  the  date  of  the  deed,  do  not  shew  so  much  of 
the  design  existing  before  the  date  of  the  deed  as  was  aocomplished  by  the  deed ;  bat 
diey  shew  the  same  continuing  demgfi  to  ddeat  tiie  remeay  of  the  Plaintiff,  and  I 
cannot  say.  that  I  think  the  distinction  very  material ;  beauue  the  letters,  written 
before  the  deed,  are,  in  my  opinion,  quite  auffioient  to  support  tiie  aUegatKms  in 
the  bill 

It  is  not  necessary  for  me  to  undertake  the  disagreeable  task  of  reading  these 
letters.  Upon  the  evidence,  consisting  of  the  letters,  the  deed  itself,  and  the  other 
facts  of  the  case,  I  am  of  opinion,  that  the  principal,  if  not  the  only  object  of  the 
Defendant,  in  executing  the  deed  in  question,  was  to  withdraw  his  property  from  the 
process  of  the  Court  in  which  the  Plaintiff  was  suing,  and  that,  notwithstanding  the 
provision  therein  made  for  the  payment  of  certain  debts  and  charges,  it  was  a 
voluntary  deed,  principally  contrived  and  executed  for  that  purpose. 

I  have  nothing  to  do  with  the  deplorable  perversity  of  the  Defendant's  conduct 
The  question  is,  whether  the  Court  has  jurisdiction  to  set  aside,  or  to  reduce  the 
effect  of  a  voluntary  deed,  executed  for  die  jpnrpose  of  defeating,  by  antioipatifHi,  an 
expected  order  for  the  pa3rment  of  money  m  such  a  salt.  Mr.  Blenkinsop^  liy  his 
counsel,  denies  that  there  is  any  ground  of  eqni^  giving  jurisdioticm  to  tlus  Conrt 
to  interfere. 

The  deed  (being  executed  on  the  2d  of  September  1842)  was  prior  to  any  order 
for  payment  of  money  under  the  authority  of  the  Judicial  Committee.  At  that  time, 
the  power  of  the  Judicial  Committee  to  enforce  obedience  to  orders  depended  on  the 
Stat.  3  &  4  W.  4,  [586]  c.  41,  s.  28.  The  two  next  subseqaent  orders  were  dated  on  the 
22d  day  of  April  1843,  and  at  the  time  of  their  date  could  only  be  enforced  under  the 
same  statute.  Another  statute  relating  to  the  power  of  enforcing  obedience  to  decrees 
of  the  Judicial  Committee  (6  &  7  Vict.  c.  38,  ss.  6.  7,  and  8),  was  passed  in  July  1843, 
and  was  in  force  on  the  31st  January  1844,  when  the  report  for  divorce  and  permanent 
alimony  was  confirmed,  and  also  on  the  29th  of  April  1844,  when  the  order  was  made 
for  the  pa;^6nt  of  X282,  ISs.  9d.  for  costs ;  'but  in  August  1844  the  Act  7  &  8  Vict, 
c  69.,  which  is  now  in  force,  was  passed.  It  was  theret^  enacted,  "  that  in  all  eausei 
of  appeal  to  Her  Majesty  in  Council  which  were  then  depending,  in  which  uiy  person, 
duly  monisbed  to  comply  with  any  lawful  order  or  decree  of  Her  Majesty  in  Council, 
or  of  the  Judicial  Committee  or  their  surrogates,  made  before  or  after  the  passing  of 
the  Act,  shall  neglect  to  pay  obedience  to  such  lawful  order  or  decree,  or  shall  commit 
any  contempt  of  Uie  process  under  the  seal  of  Her  Majesty  in  ecclesiastical  causes,  it  shall 
be  lawful  tor  the  Judicial  Committee,  or  their  surrogates,  to  pronounce  such  person 
contumacious  and  in  contempt,  and  after  be  shall  have  Seen  so  pronounced  contumacious 
and  in  contempt,  to  cause  process  of  sequestration  to  issue,  under  the  said  seal  of  Her 
Majesty,  a^nst  the  real  and  personal  estate  of  the  person  against  whom  such  (»der 
was  made,  m  order  to  enforce  obedience  to  the  same,  and  pajrment  of  tke  ezpenaes 
attending  such  sequestration,  and  to  make  such  furtdier  order,  in  respect  to  auch  real 
and  personal  estate  sequestrated  thereby,  as  may  be  necessary  "  &c. 

r  am  of  opinion,  that  whatever  difficulties  might  have  occurred  under  the  former 
statutes,  the  Judicial  Committee  and  their  surrogates  had,  under  the  last  Act,  authority 
to  cause  process  of  sequestration  to  issue  to  [586]  compel  obedience  to  all  the  orders 
made  in  the  cause  in  question,  so  far  as  obedience  and  payment  could  be  compelled  by 
means  of  the  writ  of  sequestration.  And  that,  under  the  writs  of  the  13th  of  December 
1844  and  the  25th  of  July  1845,  the  Commissioners  therein  named  were  fully 
authorised  to  take  possession  of  the  real  and  personal  estate  of  the  Defendant.  By 
the  orders,  the  right  of  the  Plaintiff  was  fully  established,  and  by  the  issuing  of  th« 
writs,  the  Plaintiff  proceeded  to  the  extent  necessary  to  shew,  that  in  the  <^urt  in 
which  her  title  was  made,  it  was  rendered  complete. 

It  was  argued  tiiat  this  was  not  all  which  mi«it  have  been  done,  for  tiiat»  by  the  stat. 
8  &  4  W.  4,  c.  41,  powers  are  given  to  the  Jndicud  Committee  to  examine  witnesses^ 
mske  inquiries,  and  direct  issues  to  ascertain  facts,  the  due  enreise  <it  which  powers 
woidd  have  enabled  the  Committee  to  give  relief  to  the  Pbiintid^  if  she  had  been  entitled 
to  reliaf,  without  coming  to  this  Court;  and  further,  that  if  auffioient  power  was  nok 
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given,  it  must  be  ooncluded  that  it  waa  not  intended  to  be  given,  and  that  to  give 
nKef  here  would  be,  in  effect,  to  introdnoe  into  auch  oasea  a  nev  lav.  Bat  die  powers 
referred  to  do  not  extend  to  oases  like  the  present;  and  it  is  no  new  law  to  use  die 
aathority  of  a  Court  of  Equity  to  prevent  frandj  or  to  r^ere  from  the  effeot  of  fraud 
or  to  give  aasistanee  to  enforce  the  j'udgments,  decrees,  or  sentences  of  other  Courts 
of  competent  and  lawful  civil  JuriBdiotion  (Mitford,  148),  when  the  execution  of  such 
judgments,  decrees,  or  sentences  are  defeated  or  obstructed,  by  fraudulent  contrivances, 
or  where  an  adverse  tide,  attempted  to  be  created  for  the  purpose  of  defeating  such 
jo^ients  or  sentences,  does  not  extend  to  the  whole  interest  of  the  debtor,  in  the 
[687]  property  upon  which  the  judgment  is  proposed  to  be  executed. 

And  although  the  deed  was  executed  before  any  right  was  declared,  or  any  order 
for  payment  of  money  was  made,  yet,  as  it  appears  to  me,  that  the  deed  was  executed 
for  the  purpose  of  defeating  the  right  which  the  Defendant  knew  the  Plaintiff  was 
mtitled  to  establish,  I  think  that  it  miut  be  conndered  to  have  been  executed  with 
the  view  and  intention  of  defrauding  her,  and  that  to  permit  it  to  have  effect  as  against 
her,  and  as  to  any  right  and  interest  not  founded  on  valuable  oonaideratiixi,  would 
he  to  give  effect  to  that  fraud. 

My  opinion  is  not  founded  upon  any  notion  of  lien,  which  the  suit  in  the  Ecclesi- 
astical Court  or  before  the  Judicial  Committee  gave  to  the  Plaintiff  upon  the  pro- 
perty, but  upon  this : — That  the  Plaintiff  having  eatabliahed  her  right,  and  it  appear- 
ug  by  the  writ  of  sequestration,  that  she  is  entitled  to  be  paid  out  of  the  Defendant's 
real  and  personal  estate,  and  that  she  cannot  have  the  benefit  to  which  she  is  so 
entitled,  by  reason  of  a  fraudulent  act  of  the  Defendant,  committed  avowedly  for  the 
purpose  of  defeating  the  right  now  established,  and  the  Court  in  which  the  ri^t  is 
established  having  no  jurisdiction  to  remove  the  obstacle,  which  the  Defendant's  fraud 
has  oreatod,  or  to  lay  hold  of  the  beneficial  interest  whidi  remaina  in  the  Defendant, 
and  it  beins  within  the  iuriaduMnon  and  duty  of  thia  Court  to  lend  its  aid  in  auoh  a 
ease,  I  think  the  Plaintiff  is  entitled  to  some  relief.  But  I  do  not  think  that  relief  to 
which  she  is  entitled  can  extend  to  defeat  the  interest  of  the  Defendants,  who  are 
hutdfide  oreditrars,  payment  of  whose  debts  was  provided  for  by  the  deed,  and  which 
are  not  yet  paid. 

[6881  I  must  therefore  declare,  that  as  against  the  Plaintiff,  and  except  as  to 
persons  having  bond  fide  charges,  or  being  bond  fide  creditors  of  the  Defendant,  and 
whose  charges  and  debts  were  thereby  secured  or  provided  for,  the  deed  of  the  2d 
of  September  1842  was  fraudulent  and  void;  and  that,  subject  to  the  said  debts  and 
charges,  the  Plaintiff  was  and  is,  out  of  the  property  by  that  deed  purported  to  be 
conveyed  and  assigned,  entitled  to  be  paid  such  several  sums  of  money  aa  were 
ordered  to  be  paid  to  her  as  aforesud ;  and  also  such  other  enma  of  money  aa,  ainoe 
the  date  of  the  said  orders,  have  become  or  may  become  due  to  her  under  the  said 
order  of  the  31st  of  January  1844.  And  decree  that  die  Defendants  Fenwiok  and 
Trotter,  subject  to  the  payment  of  die  said  debts  and  olurges,  ought  to  be  deemed 
trustees  of  the  estate  and  effects  conveyed  and  assigned  to  them  by  the  said  deed, 
for  the  Plaintiff,  so  far  as  shall  be  necessary  to  secure  to  her  the  payment  of  the 
monies  due  and  to  become  due  to  her  as  aforesaid.  Take  an  account  of  the  bond  fide 
charges  and  debts  secured  and  provided  for  by  the  deed,  which  remained  due  and 
owing  on  the  1st  day  of  January  1846,  the  day  of  the  institution  of  this  suit,  and 
also  an  account  of  the  sums  received  and  pud  for  by  the  Defendanta  the  trustees, 
rince  that  time,  and  an  account  oi  the  sum  of  money  now  due  to  du  Plaintiff  under 
the  order. 

The  Defendant  Blenkinsopp  to  pay  the  Plaintiff'a  oosta  of  thia  suit  Diamiaa  the 
bill  with  oosta  aa  a^anst  the  Defendant^  who  are  brought  here  aa  oreditws  claiming 
under  the  deed,  and  let  die  Plaintiff  add  such  oosta  to  ner  own  coats  of  die  sni^  and 
have  them  over  aj^ainst  the  Defendant  Blenkinaopp. 

Reserve  further  directions  and  snbaequent  oosta. 

Note. — An  appeal  to  the  Lord  Chancellor  is  pending. 
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[688]   Thornbib  ff.  Shubd.   /aii.38.  29,  30,  JU.  20,27,2S,iranft  1,  Jlay24, 18Sa 

About  six  months  after  a  lady  o«ne  of  age,  a  creditor  of  her  father  obtained  from 
her  securities  for  his  debt.  The  Court  was  of  opinioD,  that  the  creditor  had  not 
used  any  undue  or  fraudulent  means,  or  availed  himself  of  the  fraud  of  any  other 
party,  to  procure  payment,  and  held,  that  the  mere  fact  of  a  dan^^ter  voluntarily 
paying  die  debt  of  her  father,  who  was  in  difSculties,  was  not^  <tf  itsdf,  ground  for 
imputing  undue  influence  to  the  &ther,  or  even  if  such  influence  had  neen  ea^ 
cised,  for  imputing  knowledge  of  it  to  the  creditw  who  received  payment  in  diat 
way. 

An  agreement  to  release  executors  entered  into  about  three  months  after  an  infant 
came  of  age,  and  carried  into  effect  about  three  months  aubsequenUy  by  deed,  set 
aside ;  the  agreement  having  been  entered  into  in  the  absence  of  proper  indepen- 
dent advice  and  assistance,  and  without  a  proper  opportunity  of  examining  the 
accounts,  and  the  deed  having  been  executed  under  the  same  iimuence,  and  without 
a  proper  and  necessary  examination  and  verification  of  the  aoeonnts. 

The  following  is  a  brief  outline  of  this  case,  which  is  stated,  in  detail,  in  the 
judgment  of  the  Court. 

The  Plaintiff,  Grrace  Thomber,  and  her  sister  Mrs.  Thomas,  were,  under  the  will 
of  their  grandfather,  entitled  to  an  estate  called  Buttergate  Sykes,  and  to  his 
residuary  estate.  This  estate  had  been  the  subject  of  litigation  with  their  father, 
which  was  compromised  in  May  1845,  during  the  Plaintiff's  minority. 

On  the  2d  of  January  1847,  Grace  Thomoer  attained  twenty-one ;  and  afterwards, 
on  the  10th  of  April  1847,  she  applied  to  the  executors  of  her  grandfather's  wiU  for 
an  account.  She  desired  that  it  might  be  sent  to  her  that  she  might  peruse  tt  at 
home.  On  the  13th  of  April,  William  Thomas  (her  brother-in-law)  (acting  as  a^nt 
of  the  executors)  took  the  original  accounts  without  any  copy  to  her,  and  he  declmed 
to  ^ve  her  the  originals.  At  that  meeting  she,  in  the  absence  of  any  professional 
assistance,  came  to  an  agreement  to  buy  her  sister's  moiety  of  Butter&ate  Sykee ;  and 
she  further  agreed  to  execute  a  release  to  the  executors  of  her  granduther. 

[680]  They  went  together  the  same  day  to  Mr.  Edwards,  a  solicitor,  who  had 
never  Imore  acted  for  her ;  and  the  agreement  was  drawn  up  and  signed ;  but  he  did 
not  examine  the  accounts. 

This  agreement  was  afterwards  carried  into  effect  by  deeds  executed  on  the  21st  of 
July  1847,  and  by  a  release  to  the  executors,  which  were  prepared  by  Edwards  and 
executed  by  the  Plaintiff.  The  executors'  accounts  were  produced  to  Mr.  Edwards 
for  examination ;  but  no  receipts  or  vouchers  were  produced,  or  offered  to  be  pro- 
duced, though  Mr.  Thomas  had  them  in  his  possession,  ready  to  be  shewn  if  required. 
The  Court,  on  the  whole,  considered  that  the  accounts  were  not  «ununed  and  verified 
by  Mr.  Edwards  satisfactorily,  or  in  the  manner  which,  under  the  circumstances,  they 
ought  to  have  been,  for  the  protection  of  the  Plaintiff.  This  was  the  first  transaction 
combined  of  by  the  bill,  and  which  it  sought  to  set  aside. 

The  second  transaction  was  with  respei^  to  Sheard,  and  was  as  foUows : — ^The 
Plaint^  Crrace  Thomber  came  of  age,  as  already  stated,  on  the  2d  of  January  1847. 
Some  time  before  the  Defendant  Sheard  had  lent  her  father,  James  Beaver,  £300, 
for  which  the  Plaintiff  had  expressed  her  gratitude.  Four  days  after  coming  of  age 
she  expressed  her  sense  of  the  kindness  of  Sheard,  and  voluntarily  promised  to  pay 
her  father's  debt.  On  the  24th  of  June  1847,  at  the  suggestion  of  the  attorney  acting 
for  Sheard,  she  joined  in  a  promissory  note  for  the  debt.  Being  pressed  for  further 
security,  she,  on  the  5th  of  July  1 847,  executed  an  equitable  mortgage  for  the  debt, 
which  was  pre^uvd  by  Edwards.  Afterwards,  by  one  of  the  deeds  executed  by  her 
on  the  21st  <rf  July  1847,  the  estate  was  conveyed  to  Sheard  as*  a  security  for  the 
debt 

[691]  This  bill  sought  to  set  aside  both  transactions,  on  the  ground  of  fraud, 
collusion,  undue  influence  and  want  of  proper  professional  assistance  in  the  tranaaotions. 

It  prayed  that  the  lureements  of  the  13th  oi  April  and  6th  of  July,  and  tiie 
conveyance  and  release  of  the  21st  of  July,  might  be  declund  fraudulent  as  against 
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the  PlaiotiOs,  and  might  be  given  ap  to  be  oanoeUed ;  and  that  it  might  be  declared 
that  thie  PlaintiA  were  not  liable  on  the  promissoiy  note  of  the  24th  of  June ;  and 
that  various  oonseqaeiitial  aocounte  might  be  taken ;  and  that  Mr.  Edwards  might 
pay  the  costs  <rf  the  suit. 

This  ease  was  argoed  ^ 

Mr.  Boupell  and  Mr.  Elmsley,  tor  the  Flaintidb ; 

Mr.  Turner  and  Mr.  Greene,  for  Sheard ; 

Mr.  Thomu  the  younger,  in  person ; 

Mr.  C.  P.  Cooper  and  Mr.  Terrell,  for  the  executors; 

Mr.  Walpole  and  Mr.  Follett,  for  Mr.  Edwards  j 

Mr.  Boupell,  in  reply. 

Archer  v.  Hudson  (7  Beav.  551),  SyUon  v.  Hylion  (2  Yea.  sen.  547),  fTaUeer  v. 
Symendt  (3  Swanet  1),  Aheame  v.  Hogan  (Drury,  310,  326),  KirvHin  v.  Botom  (LI. 
&  G.  temp.  Sug.  47),  BoiAt  v.  Morgeli  (2  Schoales  &  Lef.  721),  AUwood  v.  SmaU  (6  CL 
&  Fin.  353),  Modes  v.  De  Beamour  (6  CL  &  Fin.  532),  were  cited. 

[69S]  Thx  Master  of  thb  Eolls  reserved  his  judgment. 

May  24.  Thb  BAASTiEa  of  the  Bolls  [Ijord  Langdale].  The  Phdntiff,  Grace 
Thomber,  is  one  of  the  two  daughters  of  the  Defendant,  tHimes  Beaver:  the  other 
daughter  is  the  Defendant  Sally,  the  wife  of  the  Defendant,  William  Thomas  the 
younger. 

In  the  year  1630,  Sally  and  Grace,  then  infants,  became  entitled  (under  the  will 
of  their  uncle  John  Thomas),  as  tenants  in  common  in  fee,  to  an  estate  called 
Wadsworth  Boyd,  and  their  father  James  Beaver  took  possession  of  that  estate  as 
their  guardian,  or  on  their  behalf. 

John  Beaver,  the  grandfather  of  Sally  and  Grace,  by  his  will  dated  on  the  9th  of 
July  1838,  devised  an  estate  ciJled  Buttergate  Sykes  to  his  eranddaughters,  the 
dauditers  of  James  Beaver,  as  tenants  in  common  in  fee ;  and  of  this  will  he  appcnnted 
the  Defendant,  William  Thomas  the  elder  sole  executor.  In  August  1839  the  grand- 
daughter Sally,  still  an  infant,  married  the  Defendant,  William  Thomas  the  younger. 

It  appears  that  in  July  1842  a  deed,  purporting  to  be  a  deed  of  gift^  made  to 
James  Beaver  by  John  Beaver  his  father,  was  registered  at  Wakefield,  and  the  real 
estate  of  the  said  John  Beaver,  including  the  estate  devised  by  his  will  to  his  grand- 
daughters, was  thereby  purported  to  be  conveyed  absolutely  to  his  son  James. 

On  the  10th  of  September  1842,  however,  John  Beaver,  notwithstanding  that 
alleged  deed,  executed  a  codicil  to  his  will,  and  thereby  confirmed  the  same  in  [693] 
all  respects,  but  appointed  the  Defendant,  George  Taylor,  an  executor  thereof,  to  act 
witib  the  Defendant,  William  Thomas  the  elder. 

And  in  Februaiy  1843  John  Beaver  duly  executed  a  codicil  to  his  will,  and 
thereby  declared  that  no  deed  of  any  nature  was  ever  signed  or  executed  by  him,  or 
any  person  on  his  behalf,  with  his  knowledge  or  consent^  affecting  the  property 
disposed  of     his  will,  and  he  therefore  again  confirmed  his  will 

A  dis|nite  respecting  this  alleged  deed  arose  in  the  ftu&il^,  and  some  juroceedingB 
of  a  criminal  nature  to%  place  in  respect  thereof,  in  the  lifetime  of  John  Beaver,  and, 
as  it  is  alleged,  under  his  authority. 

On  the  day  appointed  for  the  trial  of  these  proceedings,  proposals  were  made  for 
an  arrangement  or  compromise.  No  Mitnesses  were  prwiuced,  and  the  Defendants 
were  acquitted ;  but,  on  the  same  day,  John  Beaver,  the  testator  died  (20th  of  March, 
1 843),  and  the  proposed  compromise  was  at  that  time  frustrated.  The  will  of  John 
Beaver  was  proved  by  bis  executors ;  but  James  Beaver  still  claimed  to  be  entitled 
to  the  estates  thereby  puported  to  l«  devised  under  the  alleged  deed  of  July  1842. 
It  is  unnecessary  to  state  the  particulars  of  the  litigation  miich  took  place.  Mr. 
Hoboyd  was  the  attorney  of  James  Beaver ;  and  it  cannot  be  doubted  but  that  tiiere 
was  great  hos^Uty.  An  action  was  brought  by  James  Beaver  to  recover  ixwsession 
of  the  estate,  and  the  Defendant^  William  Thomas  the  younger,  instituted  a  suit  in 
■equity  a^inst  James  Beaver,  to  which  his  dau^^ter  Grace  was  a  party  D^endant. 
The  action  and  suit  were  at  length  compromised,  and  some  degree  of  inti-[604]' 
macy  between  the  members  of  the  family  was  restored. 

During  the  litigation,  the  Defendant^  Mr.  Sheard,  had  been  the  friend  of  James 
Seaver,  awi  had  lent  him  a  sum  of  £300,  and  the  Plaintifl^  Graoe^  who  at  that  time  was 
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under  age  and  residing  with  her  fatdier,  was  fully  aware  of  the  fact^  and  expressed  her 
cratitude  to  Sbeard  for  hia  kindness.  At  first  no  security  was  given  for  this  loan, 
but  in  Januaiy  184S  James  Beaver  agreed  to  mortgage  his  snmiOBedor  pretended 
interest  in  Buttergate  Sykes  to  Sheara  to  secure  the  £300  ana  interest ;  and  also 
pLve  him  a  warrant  of  attorney  to  enter  up  judgment  for  the  same  poipose,  and 
judement  was  aooordinglv  entered  up  in  Felmiuy  1646. 

Mr.  Sheard  continuea  to  be  on  friendly  terms  with  the  family  of  James  Beaver^ 
during  the  minority  of  his  daughter  Grace,  who,  on  various  oceaaioDSj  expressed 
her  wish  that  the  money  lent  by  Mr.  Sheard  to  her  father  should  be  secured  to  him. 
She  attained  her  age  of  twenty-one  years  on  the  2d  of  January  1847,  and 
was  then  entitled,  under  her  uncle's  will,  to  an  undivided  moiety  of  Wadsworth 
Koyd,  and  under  the  grandfather's  will  to  an  undivided  moiety  of  Battergate 
Sykes,  and  a  moiety  of  his  personal  estate.  In  a  day  or  two  afterwards,  namely, 
on  the  6th  of  January  1847,  she  expressed  her  sense  of  the  kindness  of  Sheai^. 
She  and  her  father  were  present  at  the  office  of. the  Defendant,  Mr.  Edwards,  a 
solicitor,  and  she  stated  that  she  should  soon  be  able  to  pa^  it,  and  that  he  should 
be  paid  if  nobody  else  was.  I  do  not  find  that  on  this  occasion  any  undue  influence 
was  emi^oyedf  at  least  with  the  knowledge  of  Sheard,  to  prevail  upon  Grace  to  give 
these  anuranoee.  The  subject  was  familiar  to  her,  she  was  not  in  any  way  tucen 
by  surprise,  and  she  [695]  used  the  same  or  the  like  expression,  not  only  in  presence 
of  her  father,  but  also  when  he  was  not  present ;  and  it  does  not  appear  that  she  then 
gave  or  was  asked  to  give  any  security  for  the  payment. 

In  the  month  of  February  or  March  1847  the  estate  of  Wadsworth  Royd  was 
sold.  The  price  of  Grace's  moiety  was  £800,  of  which  it  seems  that  no  more  than 
£2b0  reached  her  hands.    But  no  complaint  of  that  transaction  is  made. 

On  the  10th  of  April  1847  she  applied  to  the  executors  of  her  grand&tiier'a  will 
for  an  account;  and  it  is  a  most  unfortunate  part  of  this  case  that  her  request  was 
not  complied  with.  She  desired  that  the  account  might  be  sent  to  her,  that  she 
might  peruse  it  at  home ;  but  on  the  13th  of  April  her  brother-in-law,  the  Defendant^ 
Wniiam  Thomas  the  younger,  took  the  original  accounts,  without  any  copy,  to  her» 
uid  on  the  same  day  entered  into  an  agreement  with  her,  which  tiiis  mil  seeks  to  set 
aside. 

I  must  consider,  that  in  taking  the  accounts  to  her,  in  consequence  of  the  request 
she  had  made  to  the  executors,  William  Thomas  the  younger  was  acting,  by 
their  authority  and  as  their  agent ;  but  acting  for  them  he  also  acted  for  himself 
or  in  right  of  his  wife,  and  took  the  same  opportunity  of  coming  to  an  agreement,, 
which  he  expected  would  wind  up  the  affairs  of  the  testator,  John  Beaver.  It  seems 
to  be  extraordinary,  . that  he  should  think  it  possible  to  settle  afiairs  of  considerable 
complication  wi(^  a  young  woman,  only  three  months  after  the  attainment  of  her 
age  of  twenty-one  years,  imd  in  the  absence  not  only  of  any  professional  adviser,  but 
of  any  friend,  able  or  willing  to  afford  her  any  independent  or  disinterested  assist- 
anoe.  {JBSiS\  The  bill  oharees  that  her  father,  James  Beaver,  colluded  with  William 
Thomas  ^e  younger  in  oefranding  her.  William  Thomas,  while  he  denies  this, 
states,  that  James  Beaver  l^refuaed  to  take  any  part  in  the  transaction,  so  tfaaty 
according  to  his  statement,  she  had  no  assistance ;  nothing  but  his  own  statements 
and  suggestions.  If  he  had  properly  considered  his  own  duty,  and  what  was 
necessary  for  bis  own  safety  in  such  circumstances,  he  would,  even  for  his  own  sake, 
have  refused  to  come  to  any  agreement,  without  securing  to  her  some  protection ; 
as  it  was,  she  bad  no  explanation,  except  that  which  he  gave.  It  is  plun  from  the 
circumstances,  that  she  wished  to  have  the  account  left  with  her.  He  had  with 
him  the  original  account  of  the  executors,  but  no  copy  thereof ;  and  he,  therefore, 
as  he  says,  declined  to  give  the  original  to  faer ;  and  also,  because  he  believed,  that 
if  he  did  so,  she  would  take  it  to  Mr.  Holroyd,  in  whom  he  had  no  oonfidenoe ;  and 
he  was  apprehensive,  that  if  the  account  got  into  Mr.  Holroyd's  hands,  he,  Mr. 
TliomaB,  would  never  see  it  ugam ;  under  these  oircnmstanoes,  he  alleged,  as  a  reasrai 
for  decHning  to  part  with  the  account,  that  she  only  wanted  to  take  it  to  Mr. 
Holroyd,  or  to  that  effect.  As  Mr.  Holroyd  had  been  the  solicitor  of  James  Beaver 
and  his  daughter,  in  the  Chancery  suit  which  Mr.  Thomas  had  prosecuted  against 
them,  and  had  Uteir  oonfidenoe,  he  was  jffobably  the  most  proper  person  to  ba 
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consulted  on  such  an  occasion  ;  and  his  exclusion,  under  such  ciroumstances,  and  for 
such  a  frivolous  and  unsatiBfactory  reason,  necessarily  made  it  very  difficulty  if  not 
impracticable,  to  come  to  any  valid  agreement  with  Miss  Beaver. 

Such  a  transaction  without  subsequent  confirmation  could  hardly  stand. 

£667]  However,  he  says,  that  tiiey  did  come  to  an  agreement;  and  as  it  was 
thought  neoesBary  to  have  a  contract  in  proper  form,  Mr.  Thomas  offered  to  go  to 
any  solicitor  except  Mr.  Holroydf  being  apfirehensive  that  he  might  involve  Uie 
Defendants  in  further  litigation,  and,  aa  he  says,  for  no  other  reason.  Having 
HMxeiare  eoma  to  the  agreement,  th^  went  together  to  Mr.  Edwards,  an  attorney. 
Mr.  Thconas  told  him  what  the  agreement  was.  Mr.  Edwards  then  stated  t^e  ^eet 
of  it  to  Grace  Beaver,  who  appeared  to  nnderstuid  it.  It  was  then  reduesd  into 
writing,  read  over  to  both  parties  by  Mr.  Edwards,  and  then  signed. 

The  agreement  was  to  the  effect ; — That  William  Thomas  the  younger  should  sell 
the  interest  of  himself  and  his  wife  in  Bottergate  Sykes  to  Grace  Beaver  for  X500, 
which  she  agreed  to  pay,  on  or  before  the  1st  of  June  then  next,  and  that  on  payment 
of  the  £500,  the  estates  should  be  conveyed  to  her:  that  Grace  Beaver  should 
receive  certain  sums  stated  to  be  due  to  the  estate  of  John  Beaver  deceased,  and  pay 
certain  sums  alleged  to  be  due  to  the  executors  of  John  Beaver,  and  certain  other  sums 
alleged  to  be  debts  due  from  the  estate  of  John  Beaver ;  and  further,  that  Thomas  and 
wife,  and  Grace  should,  on  requeatf  ezeoute  a  release  to  the  ezeeutors  ai  John  Beaver. 

It  does  not  appear  that  she  received  any  advice  or  asaiBtanoe  from  Edwards,  aa 
to  the  prudence  or  propriety  of  signing  this  agreement ;  bat  the  evidence  ia  such  as 
to  shew,  tiiat  she  understood  tiie  nature  at  least  of  what  she  was  drane.  She  went, 
however,  to  Mr.  Edwards,  in  the  character  of  a  person  who  had  entered  into  and  was 
bound  by  the  agreemdnt,  and  seems  to  have  joined  in  giving  the  instructions  for 
preparing  it,  under  the  influence,  whatever  it  was,  which  had  induced  [698]  her  to 
enter  into  the  agreement;  and  ^e  afterwards,  in  May  and  June  1847,  made  some 
payments  to  Mr.  Thomas  in  pursuance  of  the  agreement. 

During  these  transactions,  it  does  not  appear  that  any  further  application  was 
made  by  Sheard ;  but,  Grace  Beaver  being  known  to  have  sold  her  share  of 
Wadsworth  Royd,  Sheaxd  seems  to  have  thought,  that  the  time  was  convenient  to 
ask  attention  to  his  claim,  and  at  the  instance  of  himself  or  his  friend,  Grace  Beaver 
attended  with  her  father  at  the  ofitoe  of  Edwards,  and  on  the  24th  June  1847  there 
met  Susy  Hodgson,  the  mother  of  Sheard,  and,  after  some  oonveraation  in  which  the 
Plaintiff  Grace  admitted  and  repeated  her  promise  to  pay  her  Other's  debt  to  Sheard, 
Edwards  asked  her,  whether  she  had  any  objection  to  join  her  father  in  a  promissory 
note  for  the  amount  due  t  To  which  she  immediately  replied,  that  she  had  not,  and 
she  did  soon  after  sign  a  note,  which  was  also  signed  by  her  father,  for  the  payment 
of  £390  and  interest  to  Sheard.  The  obtaining  of  this  note  was  much  dwelt  upon 
by  the  Plaintiff,  as  shewing  fraud  on  the  part  of  Sheard ;  but  it  does  not  appear  to 
me  that  I  ought  so  to  consider  it.  The  debt  was  indeed  the  debt  of  the  father ;  but 
she  well  knew  the  circumstances  under  which  it  arose ;  payment  by  her  had  been 
contemplated  by  her  before  she  became  of  age,  and  promised  immediately  afterwards. 
She  had  subsequently  dealt  largely  with  her  property,  but  there  was  no  pressure 
upon  her  or  upon  her  father  by  Sheard.  She  is  reminded  ot  her  promise^,  instantly 
reco^ises  it,  and,  on  the  suggestion  of  the  attorney  then  acting  for  Sheard,  consented 
to  give  this  note,  and  promised  to  pay  a  part  of  the  debt  the  same  evening.  It  might 
have  been,  and  probably  was,  very  imprudent  in  her  to  do  so,  as,  with  the  small  sum 
she  obtained  from  Wadswortb  Royd,  and  the  agree-r6991-ment  she  had  entered  into 
with  William  Thomas  the  younger,  she  was  probably  without  the  convenient  means 
of  performing  the  promise  which  she  made.  But  I  do  not  think  that  there  is  ground  for 
imputing  fraud  to  Edwards  or  to  Sheard  ;  nor  does  there  appear  to  me  to  have  been 
any  fraud  in  obtaining  the  agreement  of  the  5th  of  July  1847,  which  she  was  asked 
for  after  she  bad  failed  in  a  payment  of  part  which  she  had  promised.  By  this 
agreement,  after  reciting  that  she  was  indebted  to  Sheard  in  £390,  being  the  money 
secured  by  the  note,  she  agreed  to  mortgage  her  half  of  Buttergate  Sykes  and 
her  other  real  estate  to  Sheard  in  fee,  subject  to  redemption  on  payment  of  the 
£390  and  interest  at  the  rate  of  4^  per  cent,  to  which  amount  it  was,  at  her  desire, 
reduced  from  5  per  cent.,  the  amount  at  first  proposed. 
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The  ammgemenc  of  the  affiun  of  Grace  Beaver,  in  the  circumstancee  in  which 
she  vaa  now  placed,  required  pnrfearional  assiatsnce ;  ahe  consulted  with  Mr.  Edwards 
on  the  subject,  and  had  several  interviews  with  him  between  the  5tii  and  the  2lBt 
day  of  July  1847^  when  the  deeds  complained  of  by  this  bill  were  executed.  There 
was  the  agreement  of  the  13t^  of  Aprils  whereby  ue  had  agreed  to  purchase  half  cit 
Bnttergate  Sykes,  to  pay  certain  debta  oi  her  grandfouier,  and  to  rrieaae  Uie 
executors ;  and  the  agreement  of  the  BtJi  of  Jidy,  whereby  she  had  agreed  to  give 
a  mortgage  to  Sheftrd  lor  the  payment  of  £390.  No  adverse  question  seems  to  have 
been  raised  as  to  the  settlement  with  and  release  to  the  executors ;  but  the  accounts 
were  to  be  looked  to,  and  as  to  the  purchase  and  security,  in  which  Mr.  Thomas  and 
Mr.  Sheard  were  concerned,  it  occurred  to  Mr.  Edwards,  that  a  final  arrangement 
might  be  made  in  various  modes.  One  of  the  modes  proposed  was,  that  Sheard 
should  pay  what  remained  due  to  Mr.  Thomas  [600]  on  the  agreement  of  the  13th 
of  April ;  that  the  entirety  of  Buttergate  Sykes  ^ould  be  conveyed  to  Sheard,  and 
that  Sh^ird  should  thereupon  agree  to  convey  tiie  entirety  of  Butteii^te  Sykes  to 
Grace  Beaver,  on  his  receiving  from  her,  in  twelve  months,  the  amount  of  hia 
advances  and  debt. 

It  seems  tiiat  Thomas  suggested  that  the  twelve  rncmtha  should  be  extended  to 
two  years,  and  Utat  Gimoe  required  aod  obtained  some  time  to  eonaider  the  mattOT. 
Whether  she  obtained  any  other  advice  does  not  appear,  but  having  taken  time  to 
consider,  she  ultimately  agreed  to  adopt  the  mode  of  settlement  which  Edwards  had 
propped. 

With  this  plan  for  raising  and  securing  the  money  required,  was  combinki  a  plan 
for  considering  and  finally  settling  the  accounts  with  Mr.  Thomas  and  the  executors. 
In  respect  to  them,  Mr.  Edwards  was  consulted,  and  he  examined  them,  and  on  the 
21st  of  July  1847  two  several  deeds  were  executed,  by  the  first  of  which,  Thonus 
the  younger  and  his  wife,  and  the  FlainUff^  <^en  Gtrace  Beaver,  released  the  executors 
from  all  daims  and  demands  against  them  in  relation  to  the  estate  of  John  Beaver, 
except  as  herein  mentioned;  and  by  the  second,  Thomas  and  wife  and  Grace 
Beaver,  for  tiie  oonsideration  therein  mentioned,  o(mveyed  to  Sheard  tike  Buttergate 
Svkes  estate  in  fee;  and  by  an  agreement  or  undertaking^  also  dated  the  same  2l8t 
of  July  1847,  Sheard  agreed,  that  on  receiving  from  Graee  Beaver,  within  two  years 
from  the  date  thereof,  £1018  and  such  costs  as  were  therein  stated,  he  would  convey 
and  assure  to  her  all  his  right  and  interest  in  the  estate. 

This  transaction  having  taken  place  in  July,  the  Pkuntifis  intermarried  in  October, 
and  the  bill  was  filed  [601]  in  December  1847.  It  ia  alleged  that  all  the  transaotions 
stated  were  fraudulent,  and  that  Mr.  Edwards,  the  attorney  employed  in  relation  to 
them,  colluded  in  and  was  party  to  the  fraud ;  and  it  is  therefore  prayed,  that  the 
agreements  of  the  13th  of  April  and  of  the  5th  July,  and  the  conveyance  and  release 
of  the  21st  of  July  may  be  declared  to  be  fraudulent  as  against  the  Plaintiffs,  and 
may  be  given  up  to  be  cancelled  ;'and  that  it  may  be  declared,  that  the  Plaintiffs  are 
not  liable  upon  the  promiasoxy  note  of  the  34th  June ;  and  that  various  aooonnta, 
oonaequential  upon  tiiia  relist,  be  taken,  and  that  Mr.  Edwarda  may  be  ordwed, 
persomdly  to  pay  the  coats  of  the  auit. 

The  bill  is,  to  a  large  extent,  founded  on  the  alleged  undue  influence  of  the  fadier 
(the  Defendant,  James  Beaver)  over  the  Plaintiff  Grace.  He  has  not  answered  the 
bill,  which  has  been  taken  pro  confem  against  faim ;  but  this  cannot  affect  the  other 
Defendants,  against  whom  the  fact  of  any  such  influence  is  not  proved ;  and,  however 
unfortunate  the  case  of  the  Plaintiff  ia  (and  I  think  it  veiy  much  so),  she  cannot  have 
relief  against  those  who  are  not  proved  to  have  done  her  any  wrong.  I  have  already 
stated  my  opinion,  that  the  settlement  of  the  13th  of  April,  taken  by  itself,  could  not 
stand  witiiout  confirmation ;  and  the  question  is,  whether  it  is  confirmed  by  the 
subsequent  releaae  of  the  21  at  of  July  1847.  The  aocounta  were  produced  to  Mr. 
Edwarda ;  and  he  had  an  opportunity  to  examine  them,  if  he  had  been  instructed 
and  had  thou^t  fit  ao  to  do ;  but  she  appeara  to  me  to  have  gone  to  Mr.  Edwarda, 
not  only  on  the  13th  of  April,  but  idao  atterwarda  in  July,  undw  the  aame  influence 
which  had  induced  her  to  make  the  agreement,  and  in  the  persuaaion  t^t  ahe  was 
bound  by  it  She  understood  the  writing  prepared  by  Mr.  Edwards,  which  she 
signed ;  but  no  examination  took  place  of  tAe  [6(^  reasons  or  conaideFations  on 
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which  it  WB8  founded.  At  the  meeting  of  the  5tb  of  Jaly,  and  in  the  weeenoe  of 
Grace,  the  book  of  the  executors'  accounts  was  produced  by  William  Thomas  the 
younger  to  Mr.  Edwards,  to  be  examined  by  him  on  her  behalf and  Mr.  Thomas 
gave  such  explanations  as  Mr.  Edwards  required.  Mr.  Edwards  says,  that  the 
aooountfi  were  by  him  carefully  examined,  with  the  view  of  satisfying  her  as  to  their 
correctness;  but  nothing  seems  to  have  been  said,  or  is  remembered  to  have  been  said, 
respecting  the  outstanding  estate  of  John  Bearer,  or  the  debts  due  from  that  estate ; 
and  no  receipts  or  vouchers  were  produced,  or  offered  to  be  |Mwdaoed,  though  Mr. 
Thomas  seems  to  have  had  Uiem  in  bis  possession,  ready  to  be  ahewn  if  reqaind.  I 
do  not  diink  that  the  aooounts  were  examined  satisfactorily,  or  in  the  manner  which, 
under  the  circumBtanoei^  tiiey  ought  to  have  been. 

Bat  thinking  that  Mr.  Awards  did  not  examine  and  verify  the  acoramts  in  the 
manner  which,  under  Uie  oiroumstanoes,  was  neoeeiary,  or  would  have  been  ray 
useful  for  the  protection  of  the  Fhuntiff,  I  do  not  think  myself  entitled  to  oonclode, 
that  he  combined  with  or  knowingly  assisted  the  other  Defendants,  or  any  of  them, 
in  perpetrating  a  fraud  upon  her ;  nor  do  I  see  any  reason  to  impute  fraud  to  Sheard. 
James  Beaver  was  clearly  indebted  to  him — I  see  no  reason  to  think  that  the  Plaintiff 
Grace  was  not  bond  ^fide  desirous  that  the  debt  should  be  paid — I  do  not  think  that 
Sheard  used  any  undue  or  fraudulent  means,  or  availed  himself  of  the  fraud  of  any 
other  party,  to  procure  pavment,  and  I  do  not  think,  that  the  mere  fact  of  a  daughter 
voluntarily  paying  the  debt  of  her  father,  who  was  in  difficulties,  ia,  of  itself,  ground 
for  imputing  luidue  influence  to  the  &ther,  or,  even  if  such  influence  had  been  [60^ 
exercised,  for  imputing  knowledge  of  it  to  tiie  oreditor  who  receires  payment  in  that 
way. 

The  arrangement  was  finally  made  1^  Mr.  Edwmrda,  as,  I  think,  without  frand  on 
his  part,  or  on  the  part  of  Sheud;  and  I  am  therefore  of  opinion,  that  the  oonveyanoe 
to  Sheaid  cannot  be  set  aside  as  fraudulent.  But  it  was  mtended  to  be  ccmdititma), 
and  I  think  that  it  ought  to  stand  as  security  only  for  what  was  clearly  and  bond  fidi 
paid  by  Sheard  on  the  faith  of  it,  as  to  which  there  must  be  an  enquiry. 

On  the  whole,  I  am  of  opinion  that  the  Plaintiffs  are  not  bound  by  the  agreement 
of  the  13ih  of  Awil  1847,  for  the  settlement  of  the  account  with  the  executors,  and 
to  give  them  a  release,  or  by  the  deed  or  release  of  the  Slst  of  July  1847 ;  and,  that 
the  release  ought  to  be  delivered  up  to  be  cuodled ;  ukd  that  we  usual  accounts 
must  be  taken  of  the  estate  of  the  testatw,  John  Beaver,  po— eased  or  reoeived  by 
his  executors  and  trustees. 

And  that  an  account  must  be  taken  of  the  several  sums  of  money  honA  jide  pud 
by  Sheard,  in  consideration  of  the  conveyance  to  him,  and  that  the  conveyance  is  to 
stand  as  a  security  for  the  amount  which  shall  be  found  to  have  been  so  horn  jide  paid 
and  advanced. 

I  do  not  know  whether  it  Ib  desired,  or  would  be  of  any  possible  benefit  to  any 
party,  to  enquire  into  the  consideration  agreed  to  be  paid  by  Grace  for  the  share  of 
her  sister  in  Buttergate  Sykes,  and  I  do  not  therefore  propose  to  give  any  directions 
about  it^  unless  some  further  reason  be  given  for  it,  which  I  shall  wave  the  putiei  at 
liberty  to  da 

[604]   Clovss  v.  Awdry.   May  28,  1850. 

A  power  to  appmnt  amon^  children  is  not  within  the  27th  section  of  the  Wills  Act, 
and  a  mere  general  devise  or  beqoest  to  a  child  will  not  operate  as  an  execution  of 
such  a  power. 

Under  a  will,  dated  in  1809,  Henry  H.  Mogg  had  a  power  of  appointing  by  deed 
or  will  the  sum  of  £500  amongst  alt  and  every,  or  such  one  or  more  exclusively  of 
the  othen  or  other  of  his  children  as  he  should  direct  That  som  was  given,  in 
default  of  appointment,  between  the  children  equally. 

There  were  three  children,  William  H.  Mogg,  and  two  others. 

By  his  will,  dated  in  1849,  after  giving  some  pecuniary  l^gacin,  Henry  H.  Mogg 
bequeathed  as  follows : — 

"I  give,  devise  and  bequeath  aU  my  freehold  and  other  messuages,"  &&,  &c. 
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"and  all  my  houwhold  goods "       &o.,  "and  all  oUier  my  real  and  psnonal  estate 

and  effects,  whatsoever  and  wheresoever,  or  of  what  nature  or  kind  soever,  and 
whether  in  possession,  reversion,  remainder  or  expectancy  (subject  nevertheless  to 
the  payment  of  all  my  just  debts,  funeral  and  testamentary  expenses,  and  the 
expenses  of  proving  my  will,  and  the  levies  hereby  bequeathec^,  unto  my  son 
Henry  H.  Mogg,  his  heirs,  executors,  administrators  and  assigns  for  ever,  aoomdiDg 
to  the  nature  and  quality  of  the  same  estate  and  effects  respectively." 

After  the  testatoi^s  death  a  question  arose^  whether  this  will  operated  as  an 
execution  of  the  power. 

[606]  By  the  27th  section  of  the  Vm  Act  (7  W.  i  &  1  Tict  c  26),  it  is  provided, 
as  follows :  "  And  in  like  manner,  a  bequest  of  the  personal  estate  ot  the  testatw,  or 
any  bequest  of  personal  property  described  in  a  general  manner,  shall  be  oonstrued  to 
include  say  personal  estate,  or  any  personal  estate  to  which  such  desiaipti<m  shall 
extend  (as  tiie  case  may  be),  which  he  may  have  j»wer  to  appmnt  in  any  manner  he 
may  think  proper,  and  shall  operate  as  an  ezeention  <rf  soeh  power,  unless  a  oontraiy 
intention  shall  appear  by  the  will." 

Mr.  Chambers,  on  Iwhalf  of  William  H.  Mo^,  argued,  that  under  this  section, 
the  will  operated  as  an  appointment  of  the  £500,  a  oontnuy  intention  not  ^qwaiing 
upon  the  will. 

Elliott  v.  £UmU  (15  Simons,  321). 

Mr.  Faber,  con/ra,  on  behalf  of  parties  representing  the  other  children.  The  £500 
does  not  pass  by  the  will :  first,  because  the  power  itself  is  not  one  of  the  nature 
contemplated  by  the  Will  Act :  it  is  not  a  general  but  a  restrioted  power,  giving 
merely  a  right  of  seleotdon  amongst  a  limited  class  of  objects. 

Secondly.  The  testator's  debts,  &&,  are  directed  to  be  first  paid,  and  the  testator 
having  no  power  of  charging  them  on  thia  fund,  cannot  be  assumed  to  have  intended 
to  dispose  of  it  by  way  of  residue ;  Clogatotm  v.  fFtUecti  (13  Simons,  523). 

Mr.  Chambers,  in  reply. 

[606]  Thk  Master  of  thk  Bolls  [Lord  Langdale].  If  this  had  been  a  power 
to  "appoint  in  any  manner  he  might  think  proper,"  I  should  have  had  no  doubt 
whatever ;  but  I  think  it  is  not.  It  is  a  power  to  appoint  amongst  his  children  in 
such  manner  as  he  thinks  proper,  and  is  of  quite  a  different  nature. 

I  do  not  tiiink  that  this  power  comes  within  Uie  provision  of  the  Aot  of  Parliament, 
and  I  cannot)  tiier^ore^  say  Uiat  it  has  been  executed  by  this  wilL 


[606]  St.  John  v.  Phklps.  Dee.  10,  1849 ;  Jon.  14, 1860. 

A  Defendant  having  filed  a  plea  and  answer,  obtained  at  the  Bolls  an  order  nisi  to 
dissolve  the  common  injunction.  Held,  irregular ;  but  the  Plaintiff  having  after* 
wards  appeared  before  the  V.-C.  £.,  and  undertaken  to  shew  cause  on  t^e  merits. 
Held,  secondly,  that  this  was  a  waiver  of  the  irregularity ;  and,  thirdly,  that  the 
waiver  might  be  taken  notice  of,  on  a  motion  to  discharge  the  order  coarse  at 
the  Bolls. 

The  Plaintiff's  bill  was  filed  on  the  23d  of  July  1849,  and  was  attached  to  the 
Vioe-Chanodlor  of  England's  Court  The  Plaintiff  afterwards  obtained  the  oommm 
injunction  for  want  of  answer. 

On  the  14th  of  November  the  Defendant  put  in  a  plea  and  answer. 

On  the  22d  of  November,  on  the  allegation  that  he  had  put  in  a  fnll  answer,  he 
obtained  at  the  Bolls  au  onler  mn  to  dissolve  the  injunction,  on  the  allegatioo  that  a 
fiill  ansufer  had  been  put  in. 

On  the  26th  of  November  the  Defendant  moved  before  the  YiceX^ancellor  of 
England  to  make  the  [607]  order  nut  absolute,  when  the  Plaintiff  undertook  to  shew 
cause  on  the  merits. 

Mr.  Bentinck,  on  behalf  of  the  Plaintiff,  now  moved  to  discharge  the  order  nut,  on 
the  ground  that  it  was  irregular  to  obtain  such  an  order  upon  filing  a  plea ;  fFroev. 
Clayton  (10  Simons,  186).   He  aigued  that  the  order  was  abo  irregular,  being  founded 
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on  a  false  ausgeit^on,  that  the  Defendant  had  "pat  in  a  full  answer;"  Si.  Vkhr  v. 
DwemuD  (6  Bearan,  584^ 

Mr.  Bozbai^gh,  ttnmk.  fTroe  t.  Cloj/im  does  not  ai^ply^  for  that  waa  tiie  ease  of  a 
plea  withoat  answer.  Seoondly,  the  in^^nlarity,  if  any,  was  warred  by  the  subsequent 
undertaking  to  shew  oanse  on  the  merits. 

Mr.  Bentino^  in.reidy.  The  alleged  waiver  was  before  tha  Yioe-Oumoellor  of 
Enjdud.   This  Court  eoo  only  look  to  the  regularity  of  tiie  order. 

TBI  Masisb  of  tbx  Bolui  resMTved  judgment. 

Jan.  U,  1850.  THE  Mastbr  of  the  Bolls  [Lord  Langdale].  At  the  time  when 
the  order  tun  was  obtained,  the  PlaintifT  might  have  set  down  the  plea  for  argument : 
the  time  had  not  elapsed  in  which  it  was  to  tie  held  good  for  want  of  being  set  down. 
If  it  had  been  set  down,  it  might  hare  been  oremued,  and,  if  so,  tha  answer  would 
have  appeared  inmiflScdentk  In  this  state  oi  things,  I  tiiink  the  order  was  iiregularly 
obtained. 

But  on  the  26th  of  NoTember,  on  the  motion  before  the  ViofrOhanoeUor  to  make 
the  order  nisi  absolute,  [608]  the  Plaintiff  undertook  to  shew  cause  on  tite  merits ; 
and  this  was,  I  think,  a  waiver  of  the  irr^golaiity,  which,  tbou^  made  before  the 
Viee-Chanoellor,  I  ou^t  to  notice. 

Dismiss  the  moti«»i,  but  without  costs. 


[OOQ]   BVNa  9.  Glabk.   April  23,  JToy  8,  1850. 

The  filing  of  exceptions  for  impertinence  may,  before  a  reference  of  them,  be  shewn  as 

cause  against  dissolving  the  common  injunction. 
Where  exceptions  for  impertinence  are  shewn  as  cause,  the  Plaintiff  should  be  put 

under  terms  to  obtain  the  Master's  report  within  a  limited  time,  although  the 

General  Orders  do  not  provide  f<»r  suoh  a  case. 

Where  ace^Hons  for  ineaffidency  are  shewn  as  cause  against  dissolving  the  common 
injunction,  tiie  Phuntiff  must  obtain  the  Master's  report  thereon,  within  four  days 
after  the  date  of  the  order  to  refer  them  (leth  Order,  8th  May  1846,  art.  28  (Ord. 
Can.  286)) ;  but  no  suoh  provision  is  made,  by  the  General  Orders^  for  the  ease  where 
exe^Mont  for  impertinence  are  shewn  as  cause. 

In  the  present  case,  the  answer  being  put  in,  the  Plaintiff  filed  exceptions  thereto 
for  impertinence,  but  had  not  referred  them. 

Mr.  Toller  moved  to  dissolve  the  common  injunction. 

Mr.  Shapter  shewed  the  exceptions  for  vn^petiimmce^  for  cause.  He  submitted  that, 
by  analogy  to  the  practice  in  cases  of  exceptions  for  insufficiency,  the  fUing  of  these 
exceptiims  had  the  same  effect  as  an  order  of  referonee  under  the  old  {ffactice,  2  Dan. 
Pr.  (298  (ed.  1)  and  723  (2d  ed.);  and  see  Smith's  Handbook,  642).  He  cited 
a  MS.  ease  ci  MaUourd  v.  The  Marqaia  €f  DoumMre  on  the  5th  of  July  1843,  in  which 
he  had  been  counsel,  where  Sir  L.  Shadwdl  had  held,  that  the  [609]  fiitftg  of  the 
exceptions  for  impertinence  was  good  cause,  and  His  Honor  said,  that  with  respect  to 
the  time  for  obtaining  the  report,  there  was  no  settled  rule ;  but  he  did  not  see  why 
more  time  should  be  given  in  a  case  of  impertinence  than  in  that  of  insu^cieney,  and  as 
there  were  twenty-two  exceptions  in  that  case,  and  a  holiday  and  a  Sunday  intervened, 
the  Vicfr-ChanceUor  of  England  gave  six  days. 

He  submitted  whether  the  Court  ought  to  limit  some  reasonable  time  for 
obtuuing  the  report,  as  regarded  tiie  injunction. 

The  UA8TKR  OF  THE  &>118  Said,  he  would  ^ve  no  special  direction,  and  that  the 
order  must  be  drawn  up  in  the  usual  form. 

The  order  as  drawn  up  merely  referred  the  exceptions  to  the  Master,  and  pro- 
ceeded:— "And  the  injunction  is  in  the  meantime  hereby  continued."  (Reg.  Lib. 
1849,  A.  foL  876.) 

May  8.  Mr.  Toller  now  moved  to  discharge  the  order,  on  the  ground  that  it  ought 
to  have  [HY)vided  that^  in  default  of  the  Plaintiff's  obtaining  the  Master's  report  within 
four  di^  the  injunction  shoukl  be  dissolved. 
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Dansetf  v.  Bnmu  (i  Mad.  23'^  and  Goodinge  v.  Woodhams  (14  Yes.  534),  wen  dted. 

[610}  Thb  Mastbr  of  tide  Bolls  [Lord  Langdale]  was  of  opiiiion  tlut  the  order 
was  wrong,  in  not  appointing  a  limited  time  to  obtain  the  report.  He  discharged  it 
with  oostB,  and  referred  the  answer  to  the  Master,  to  aaoertin  whether  it  was 
impertinent  or  not :  and  he  further  mdered,  "  that  the  Plaintifif  should  procure  the 
Master's  report  on  the  referenee  in  four  da^s  from  that  time,  or,  in  default  there(rf, 
that  the  injunction  should  stand  dissolved  without  further  order,  but  the  injnnetion 
was  in  the  meantime  thereby  oontanoed.   (Reg.  lib.  1849,  A.  UA.  963.) 

[610]  Kay  t.  Windeb.  Noc,  8,  1849 ;  Ma^/  8, 1850. 

Bequest  to  the  children  of  A.  B.  for  life ;  but  in  case  ol  death  before  marriage,  his 
snare  to  go  to  the  survivors.  In  the  margin  was  written,  "  What  is  to  become  of  the 
principalt  The  share  of  die  parent  to  be  divided  amongst  the  children,  if  any. 
Qucere,  to  be  put  in  afterwards  in  a  [HYiper  manner."  The  children  of  A.  B.  all  died 
unmarried.  Held,  that  the  gift  was  for  life  only,  and  not  an  absolate  gift  eat  down 
merely  to  admit  their  children. 

The  testator  John  Kay,  by  his  will,  gave  to  trustees  and  their  executors  £2000  and 
8-1  Gths  of  a  ship  called  "  The  Brothers,'  upon  trust  to  stand  possessed  of  the  same,  and 
the  annual  dividends  and  produce  thereof,  upon  trust,  as  to  £1000,  part  of  the  money 
and  4-16ths  of  "  The  Brothers,"  to  pay,  apply  and  dispose  of  the  dividends  and  produce 
thereof  to  the  children  of  his  brother  Thomas  Eay,  deceased,  share  and  share  alike, 
for  amd  dwrmg  the  term  of  their  nahiral  Uves  ;  and  in  case  of  minority,  in,  for  and  towards 
their  support  and  education ;  and  in  case  c&  death  duriug  minority  or  b^<ne  marriage^ 
&e  jftore  of  the  one  so  dying,  to  go  to  the  survivor  and  survivors  (tf  them,  in  the  lua 
proportiona. 

X611]  After  tiiis  direction,  a  blank  was  left  in  the  paper  upon  which  the  will  was 
written,  and  opposite  the  blank,  in  the  margin,  were  these  words : — "  What  is  to 
become  of  the  principal  ?  The  share  of  the  parent  to  be  divided  amongst  t^e  children, 
if  any,  when  of  a^,  and  in  the  meantime  the  dividends,  &o.,  for  support.  Q.  to  be 
put  in  afterwards  m  a  proper  manner,  4-16th8  *  Brothers '  also." 

The  will  then  stated  the  trusts  upon  which  the  remaining  sum  of  £1000  and 
4-I6U1S  of  "  The  Brothers"  were  given  to  the  trustees  and  tiieir  executors.  Several 
other  legacies  were  given  by  the  will,  and  the  residue  of  hia  estate  was  given  to  bis 
sister  Ann  Winder. 

The  children  of  the  testator's  brother  John  Kay  were  three,  John  Kay,  Maty 
Kay  and  Ann  Kay.  The  bill  was  filed  by  Ann  Kay  and  certun  other  of  tJb»  legatees, 
and  at  the  time  when  the  cause  was  brought  to  a  hearing  Ann  Kay  was  the  (mly 
surviving  child  of  the  testator's  brother  Thomas  Kay.  ^e  decree  on  farther 
directions,  dated  the  29di  of  July  1822,  it  was  declared  that,  aooording  to  l^e  true 
construction  of  the  will,  the  Plamtiff  Ann  Kay,  together  with  John  Kay  deceased, 
and  Mary  Kay  deceased,  were  entitled  to  the  interest  of  the  legacy  of  £1000,  and  to 
the  profits  of  4-16ths  of  the  ship  "  Brothers  "  for  their  lives,  in  equal  shares,  uid  that 
Mary  Kay  having  attained  twenty-one  years,  and  died  without  having  been  married, 
her  share  of  such  interest  and  profits  survived  to  her  brother  John  K^,  imd  her 
sister  Ann,  for  their  lives  respectively,  in  equal  shu^ ;  and  that  John  Kay  havii^ 
died  without  having  attained  twenty-one  years  of  age  or  being  ever  married,  his 
orional  as  well  as  accrued  share  survived  to  his  sister  Ann  Kay  for  her  life. 

T61^  At  a  subsequent  stage  of  the  cause  it  appeared,  tiiat  the  assets  were  not 
sufQent  to  pay  all  ute  legates  in  full,  and  an  abatement  and  ai^orti<mment  were 
ordered. 

The  sum  of  £1000  was,  by  such  abatement,  reduced  to  £826,  Os.  8d.,  which  was 
laid  out  in  the  purchase  of  £963,  6s.  Id.  3  per  cent.  Bank  annuities,  which  were 
carried  to  the  account  of  the  Plaintiff  Ann  Kay.  The  ship  "  Brothers "  was  sold 
under  the  authority  of  the  Court,  and  Wilson  Perry  and  Benjamin  Thomson  were 
appointed  trustee  of  the  produce,  and  4-16th8  of  the  produce  were  laid  out  on  the 
purchase  of  £670,  Is.  Od.  3  per  cent,  annuities,  which  were  transferred  into  the 
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names  of  Perry  and  Thomson.  The  legacies  of  XIOOO  and  4-16ths  of  the  ship 
"Brothers"  were  therefore  represented  by  the  £963,  68.  Id.  and  £570,  Is.  stock  nov 
staadioff  to  those  accounts.  The  dividends  were  ordered  to  be  paid  to  Ann  Kay, 
doringner  life.  She  died  without  having  ever  been  married,  and  the  question 
thereupon  arose,  who  was  entitled  to  the  levies  under  the  testator's  will,  after  the 
death  of  the  last  tenant  for  life,  without  having  had  any  ohild  7 

Mr.  Wray  and  Mr.  Osborne  argued,  that  Ann  Kay  took  an  absolute  interest  in 
the  l^aoy,  the  intention  of  the  testator  being  to  displaoe  the  interest  of  the  diildren 
of  Thomas  Kay,  only  to  the  extent  required  for  letting  in  their  children.  That  this 
was  plain  from  the  gift  over  to  the  survivors  of  "  the  share  of  the  one  "  dying  a  minor 
or  before  marriage. 

Mr.  W.  W.  Cooper,  con^rd,  argued,  that  by  the  express  terms  of  the  gift,  the 
legacy  was  restriotect  to  the  life  of  the  children  of  Thomas  Kay  (see  Scawin  v.  fTatson, 
10  Beav.  200,  and  the  cases  cited  in  page  202) ;  and,  seconduy,  that  the  decree  had 
already  dispoeed  of  the  question. 

[^613]  That  tilie  amount,  therefore,  fell  into  tAxe  residue,  and  was  applicable  in 
making  good  the  former  deficiency  of  the  funds  to  pay  l^e  other  legacies  in  fuU. 
Uastber  of  the  Bolls  said  he  would  cmsider  ^e  case. 

May  8,  1850.  The  Mastbb  of  the  Rolls  [Lord  Langdale].  The  legacy  is 
claimed  by  the  legal  personal  representatives  of  Ann  Kay,  who  surest,  that  she  took 
an  absolute  interest  in  the  legacy,  subject  only  to  be  divested  in  case  of  her  marrying 
and  having  children.  I  think  that  this  claim  cannot  be  sustained  u^n  the  true 
construction  of  the  will,  and  that  it  is  inconsistent  with  the  declaration  of  right 
already  made. 

It  appears  to  me,  that  no  more  than  a  life  interest  in  the  l^^ies  was  given  by 
the  will,  and  that  in  the  event  which  happened,  these  I^aoies,  upon  the  death  of 
Ann  Kay,  fell  into  the  residue  of  the  testator^a  estate,  and  are  applicaUe,  in  the  first 
place,  to  make  good  the  deficienoy  by  the  abatement  heretofore  made,  and  that  any 
surplus  will  belong  to  the  representative  of  the  residuaiy-  legatee. 


[614]   Parbubt,  on  behalf,  &o.  r.  Ghadwick.   May  30,  June  7,  1850. 

[S.  C.  19  L.  J.  Ch.  562 ;  U  Jur.  636.] 

An  order  was  made  for  winding  up  an  abortive  compatiy.  Afterwards  a  bill  was 
filed  by  a  shareholder,  on  behalf  &c,  against  the  directors,  complaining  of  their 
acts,  and  seeking  to  have  the  accounts  taken,  to  make  them  responsible,  and 
to  have  the  deposits  returned.  The  Court,  on  motion,  stayed  the  proceedings  in 
the  suit. 

This  was  a  moti(Hi  to  stay  proceedings  in  a  suit  for  winding  up  a  compuiy,  and 
seeking  pOTSonal  relief  ujainst  die  directors,  which  suit  had  been  instituted  after  an 
order  made  under  the  Winding-up  Acts.  (11  &  12  Vict  o.  45,  and  12  and  13  Vict, 
c.  108.) 

It  appeared  that,  in  July  1845,  a  company  had  been  projected  by  the  Defendants 
Chadwick,  Knill  and  Waley,  for  the  construction  of  a  railway  from  Madrid  to 
Valencia. 

The  matter  proceeded,  shares  were  issued,  and  deposits  amounting  to  £106,000 
paid ;  but  the  project  ultimately  failed. 

On  the  20th  Diacember  1849  an  order  was  made  for  the  winding  up  of  the  affairs 
of  the  company ;  an  inierim  manager  was  appointed  in  Easter  term  (bat  when  did 
not  appear) ;  and  oa  the  29th  of  April  a  recnlar  official  manager  was  appointed, 
and  Parbury  the  PlaintUT,  who  held  eighty  shares,  came  in  under  the  Mxlers,  and 
registered  his  shares. 

This  bill  was  filed  on  the  17th  of  April  by  Parbury,  on  behalf  of  himself  and  idl 
other  the  subscribers  and  scripholders,  except  the  Defendants,  against  the  three 
projectors  and  the  several  other  directors,  alleging  acts  of  personafmisoonduct  and 
mismanagement  on  the  part  of  the  Defendants. 
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[615]  It  prated  an  account  against  the  direoton,  with  ipecial  directioiu  as  to 
diaallowuie  oertaiD  chai^w,  and  u  to  aoooimting  for  pn^ti  made  by  the  parohase  of 
shares  with  the  money  of  company :  tdiat  uie  directm  might  repay  all  mtHiiea 
improperly  applied  by  them,  and  that  the  depoeite  might  be  mpait^  sabjeet  to  a 

rateable  proportion  of  the  expensee. 

It  was  now  moved,  on  behalf  of  one  of  the  Defendants,  Waleyi  that  all  {oo- 
ceedings  against  him  in  the  suit  might  be  stayed. 

Mr.  Lloyd  and  Mr.  Waley,  in  support  of  the  motion.  The  Plaintiff,  who  has 
gone  in  un^r  the  order  to  wind  up,  is  precluded  from  prosecuting  this  suit,  whidi  is 
for  the  same  object.  All  the  relid  here  asked  may  be  obtained  under  that  order ; 
and  not  only  is  it  impossible  to  prosecute  this  suit}  but  it  is  contrary  to  the  spirit  and 
enactments  of  the  winding  up  statutes  to  permit  it  The  directors  hare  no  longer 
any  power  over  the  assets  (sect  19):  they  are  vested  in  the  official  manaf^ 
(sect.  29),  who  alone  has  the  right  of  c(»nmenoing  and  defending  suits  (sect.  50),  and 
whose  name  is  to  be  substituted  in  any  existing  suit.  (Sect  53.)  The  Master  has  full 
authority  "  to  adjudicate  upon  and  determine  any  matter  in  contest  between  con- 
tribute riea,  or  classes  of  oontributories,  or  between  the  company  and  any  individual 
contributories,  or  classes  of  oontributories,  which  may  be  necessary  or  proper  to  be 
determined,  in  order  to  the  complete  winding  up  of  the  affairs  of  the  company " 
(sect  92) :  an  appeal  is  given  to  this  C!ourt  and  the  House  of  Lords  (sects.  101,  102), 
and  the  Court  has  the  same  jurisdiction  as  in  a  suit  (Sect  118.)  [616]  The  Plaintiff 
is  therefore  bound  to  pursue  the  t^eap,  expeditions,  and  eflfoctual  prooeedingundar 
the  Act,  as  in  Hyde  r.  Sdaards  (12  Bear.  253,  and  1  Mac  &  G.  410,  and  1  Hall  & 
Tw.  562). 

Mr.  GUsse,  for  other  Defmdants,  dted  Tka  Earlof  Ma^fiMs  ease  (1  Hall  &  T.  593, 
and  2  Mac  &  G.  67). 

Mr.  Turner  and  Mr.  Welford,  eontrd,  argued — let  That  this  was  not  a  case 

within  the  special  juriadiccion  of  the  Winding-up  Aot ;  for  this  bill  sought  relief 

r'nst  the  directors  personally,  in  respect  ot  their  individual  acts  and  defaults : 
the  Master  could  not  declare  a  breach  of  trust  to  have  been  committed,  and  that 
if  he  could  not,  he  had  no  jurisdiction  to  make  them  liable. 

2d.  That  the  special  jurisdiction  created  by  the  Winding-up  Acts  did  not  exclude 
the  ordinary  jurisdiction  of  this  Court,  there  being  no  express  enaetanent  to  that 
effect.  The  Attorney-General  v.  AipiwiU  (2  MyL  &  Cr.  613),  and  that  therefore  the 
Plaintiff  had  a  right  to  proceed  to  enforce  his  rights  in  the  ordinary  mode  of 
proceeding. 

3d.  That  tiiia  was  not  a  proper  case  for  the  Court  to  interfere  with  in  a  summary 
way. 

Mr.  Lloyd,  in  reply.  No  new  jarisdietion  has  been  created  by  the  Winding-up 
Acts,  the  Court  is  the  same,  but  the  mode  of  procedure  only  is  altered. 

The  Master  of  thk  Rolls  [Lord  Langdale].  This  case  is  not  free  from  difficulty 
and  doubt  as  [617]  to  the  intention  of  the  Acts  of  Parliament,  and  as  to  what  ought 
to  be  done  with  the  present  application. 

These  Acts  of  Parliament  were  intended  to  facilitate  the  winding  up  of  the  affairs 
of  companies,  which  previously  it  was  ver^  difficult,  if  not  impossible,  to  do,  under 
the  general  jurisdiction  of  the  Court  upon  bill ;  and  I  believe  this  is  the  first  instance 
in  which  a  Plaintiff,  having  the  opportunity  of  taking  advantage  of  the  Winding-up 
Acts,  has  preferred  filing  a  bill,  subjecting  himself  to  all  the  difficulties  whii^  these 
Acts  intended  to  remove. 

The  Plaintiff  says,  firs^  ^t  he  is  seeking  relief  by  the  bill,  which  he  eould  not 
obtain  under  these  Acts  of  Parliament : — ^He  says  that  the  direeton  have  laid  out  the 
company's  money  in  the  purchase  of  shares,  and  have  used  ^wious  devices  in  the 
puTobase  of  those  shares,  for  the  purpose  of  deteriorating  the  price  in  the  market 
and  that  they  have  obtained  shares  for  their  own  benefit  at  the  expense  of  the 
company.  The  object  of  the  bill  is  to  have  it  declared,  after  ascertaining  what  they 
have  properly  expended,  that  the  surplus  belones  to  the  company.  It  is  said  that 
this  is  a  species  of  relief  which  cannot  be  had  under  the  ActB*oi  Parliament.  Having 
heard  all  the  material  clauses  which  seem  to  refer  to  the  question  read,  I,  for  a  long 
time,  doubted  whether  they  did  apply  to  tiiis  case.   There  are  various  clauses  which 
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relate  to  contests  between  the  company  and  strangers,  or  between  strangers  and  the 
company.  Such  is  not  the  case  here ;  but  clause  92  has  a  special  relation  to  matters 
of  internal  contest,  as  where  a  Plaintiff  is  suing  on  behalf  of  all,  except  diose  impli- 
cated and  charged,  and  a^nst  whom  reh'ef  is  prayed.  This  clause  seems  in  words 
to  relate  to  a  case  of  this  kind.   It  says,  "The  Master,"  &c.,  &c 

{fiXS\  Though  this  is  not  very  accurately  expressed,  I  think  that  this  question  is 
within  ^e  meaning  of  the  Act  oi  Parliament.  If  you  ask,  What  is  the  intention  of 
the  Acti  the  answer  is  found  in  this  section — "The  complete  winding  up  of  the 
affairs  of  the  company ; "  and  until  this  question  is  determined,  it  cannot  be  ascer- 
tained with  the  accuracy  required,  what  are  the  assets  of  the  company,  and  therefore 
^ou  cannot  arrive  at  a  *'  complete  winding  up  of  the  affairs  of  the  company  "  before 
it  had  been  settled.  I  think,  therefore,  that  this  matter  is  within  the  jurisdiction  of 
the  Master. 

I  am  not  led  to  form  a  different  opinion,  from  the  cirounutance  that  the  Master 
has  not  the  power  to  declare  the  rights  amongst  these  parties.  The  Court  itself  has 
not,  according  to  its  practice  (which  is  a  subject  to  be  wondered  at),  the  power  to 
declare  rights  in  these  matters  upon  petition ;  and  yet  the  Court,  having  formed  an 
opinion  as  to  the  rights  of  parties,  wul  aot  npcm  it  and  i»oceed  to  distribute  the  fund 
according  to  that  opini<Hi. 

There  is  nothing  to  prevent  the  Master,  after  havine  formed  his  opinion,  from 
proceeding  to  wind  up  the  affairs  of  t^e  company ;  and  as  his  judement  is  always 
subject  to  an  appeal  to  this  Courts  any  error  he  may  fall  into  will  be  duly  corrected. 

Conceiving,  therefore,  that  this  matter  might  have  been  brought  before  the 
Master,  I  do  not  think  there  was  any  occasion  for  this  bill 

Secondly,  it  is  said,  and  most  truly  as  a  general  rule,  that  the  jurisdiction  of  the 
Court  of  Chancery  is  not  taken  away  by  any  general  wonls  in  an  Act  of  Parliament ; 
but  the  answer  is,  that  it  is  not  proposed  to  take  [619]  away  any  jurisdictiott  from 
the  Court  of  Chancery :  the  jurisdiction  remains,  and  there  is  no  attempt  to  take 
it  away.  The  only  question  is,  whether  that  jurisdiction  is  to  be  exeroiaed  in  tme 
mode  or  the  other,  and  when  ^ou  see  the  evils  and  the  inconvenience  attending 
the  winding  up,  by  an  ordmary  suit,  of  such  concerns,  from  an  enormous 
number  oi  Hoarenoiders,  amounting  in  some  cases  to  a  denial  o£  justice,  it  cannot  be 
doubted  that  this  Act  was  intended  to  prevent  that  great  inconvenience,  and  that 
denial  of  justice.  It  is  not  necessary,  for  the  purpose  of  obtaining  justice,  that  this 
suit  should  go  on,  when  the  Plaintiff  may  have  all  the  relief  asked,  in  the  simpler 
mode  prescribed  by  the  Act,  and  in  a  way  more  beneficial  to  all  parties,  including 
even  the  Plaintiff. 

Being  of  opinion  that  this  is  not  an  attempt  to  take  away  any  jurisdiction  from 
the  Court  of  Cnancery,  but  merely  a  question  whether  the  parties  are  to  have  their 
rights  determined  in  the  way  pointed  out  by  the  Le^'slature  or  by  a  suit,  I  think,  on 
the  ground  of  convenience,  and  of  its  being  most  advantageous  for  all  ^rties,  that 
such  rights  should  not  be  established  by  bill,  if  they  can  be  established  m  the  other 
way,  umess  the  Court,  on  some  special  ground,  should  think  fit  to  give  leave  to  file 
a  bill. 

I  am  by  no  means  clear  that  cases  may  not  arise  before  the  Master,  in  which 
questions  may  occur  of  such  a  nature,  that  they  ought  not  to  be  determined  in  the 
form  and  manner,  in  which  alone  the  Master  can  proceed.  This  Act  of  Parliament, 
however,  has  provided  for  such  cases,  and  authorizes  the  Master  to  make  a  special 
report  to  the  Court,  that  it  may  consider  what  is  to  be  done.  Cases  may  also  arise 
in  which  the  Master  cannot,  by  the  peculiar  process  pre-[620]-scribed  to  him,  get  at 
the  complete  justice  of  the  case.  In  such  cases,  although  the  Act  of  Parliament  does 
prescribe  a  mode  of  proceeding  in  the  Courts  of  law,  it  does  not  say  anything  as  to 
suits  in  equity.  I  am  not  clear  that  cases  may  not  arise  in  which  suits  may  be  very 
proper ;  but  in  such  cases,  I  certainly  apprehend,  that  the  Court  will  take  great  care 
that  only  those  persons  shall  be  made  parties  as  are  interested  in  the  immediate 
matter  in  dispute. 

My  opinion  is  that  there  ia  jnrisdiotira  in  the  Master  to  do  what  u  asked  here, 
and  that  it  is  not  fit  to  allov  this  suit  to  proceed.  I  must^  therefore,  grant  ^is 
motion. 
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[620]  Allfbkt  «.  Allfrit.  JvJy  31,  Augtut  13,  I860. 

A  motion  absolute  to  commit,  upon  a  certifieate  of  the  iamOkaeai^  of  a  third 
examination  before  the  Master,  refused. 

The  Defendants  having  put  in  three  examinationB  before  the  Master,  which  had 
been  found  insufficient, 

Mr.  Bascfa  moved  that  the  Defendants  might  stand  committed.  He  argued,  by 
anidogy,  that  the  practice  was  the  same  as  in  the  case  where  a  Defendant  puts  in 
three  insufficient  answers :  10th  Ordw  of  April  1828.  (Ordines  Can.  7.)  He  cited 
^abm  T.  (1  Maddook,  637),  in  whion  ease,  an  order  was  made^  t^iat  the 
Defendant  shouul,  within  four  days,  put  in  an  answer  to  interrogatories,  or  ia  default 
a  serjeant^t-anns  should  go ;  he  put  in  an  insufficient  answer,  and  upon  a  motion 
that  the  serjeant-atarms  should  [^1]  apprehend  the  Defendant,  the  case  was  argued 
in  analogy  to  the  practice  in  case  of  au  insaffioient  answer ;  and  Sir  T.  Plumer  said, 
"on  principle  it  is  certainly  the  same,"  and  granted  the  motion.    {1  Ihbdd.  628.) 

Mr.  Turner,  om/r^k.  The  10th  Older  does  not  amly  to  examinations ;  and  if  you 
revert  to  the  old  practice,  Farguharson  v.  Balfour  (Jacob,  687)  shews  that  it  is  not 
until  a  fourth  insuffident  answer  that  a  Defendant  stands  committed.  The  Defen- 
dants are  about  to  prepare  exceptions  to  the  Master's  certificate ;  and  no  such  order 
should  be  made  in  the  meantime,  for  the  process  under  it  would  not  be  bailable. 

Mr.  Kasoh,  io  reply,  referred  to  the  practice  in  the  case  of  the  Maatn's  certificate 
of  default  in  production  of  papers,  in  which  the  Court  acted  at  onoe  upon  the 
certificate. 

The  Master  of  the  Roixs  said  he  would  inquire  as  to  tiie  jnaetiee. 
Mr.  Rasch  allied  for  judgment,  and 

August  13.  The  Master  of  the  Solls  [Lord  Langdale]  said,  he  fbond  he  could 
make  no  order. 

HcrrB. — But  see  Kemp  v.  Wade^  2  Keen,  686.  Seton  on  Decrees,  423,  and  see 
Harrison's  Pr.  476. 

[622]   Walpolb  v.  Boughton.   Augast  3,  1850. 

A  testator  devised  his  estates,  in  trust,  after  deducting  out  of  the  rents,  taxes,  repairs, 
^Hmprovemenii,**  &c,  and  "all  other  necessary  outgoings,"  to  divide  the  sundus 
between  A.  6.  and  other  persons  for  life.  Held,  that  an  expenditure  f<»r  new  »urm 
buildings,  &c,  not  stated  to  be  with  a  view  of  improving  the  rents  or  to  secure  the 
oontinuance  of  the  old  tenants,  was  not  within  the  term  improTements. 

The  testator  by  his  will  (see  Knight  v.  Knight,  3  Beavan,  148 ;  KtUgkt  v.  Botighton, 
12  Beav.  312),  devised  his  freehold,  &c.,  estates  to  Sir  William  Boughton  and  his  heirs, 
upon  trust,  after  deducting  out  of  the  rents  of  the  estate  all  payments  which  might, 
from  time  to  time,  be  made  by  him  and  them,  for  taxes,  repairs  and  improvemeiUs, 
salaries  of  receivers,  bailiffs,  and  workmen,  employed  in  the  management  of  the  same 
estates,  or  otherwise  relating  thereto,  the  fines  and  fees  on  admissions  to  the  copyhold 
parts  thereof,  and  the  renewal  of  the  leases  of  the  leasehold  parts  thereof,  and  all 
other  necessary  outgoings,  to  pay  the  rents  in  the  manner  therein  mentioned.  Under 
this.  Sir  Williiun  Boughton  was  entitled  to  six-eighths,  and  each  of  the  two  dan^^ters 
of  the  testator  to  one-eighth  each. 

A  receiver  of  the  rents  had  been  appointed. 

Sir  W.  Boughton  now  presented  a  petition,  praying  a  reference  to  the  Master,  to 
inquire  whether  it  would  be  proper  to  erect  a  feeding-stall  and  i^ed  on  one  part  tk 
the  estate ;  to  make  additions  and  alterations  to  a  farmhouse  on  another ;  to  build  a 
ham,  shed,  and  feeding-house  on  a  third ;  to  erect  a  miUhouse  and  wa<^n-house  on 
a  fourth  ;  and  to  erect  a  brick  and  tileyard  on  the  estate :  and  ont  of  what  fund  Bueh 
sums  ought  to  be  paid. 
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[628]  The  expense  of  this  was  estimated  at  £929.  It  appeared  that  the  testator 
had,  in  his  life,  said  to  one  of  his  tenants  that  he  would  erect  the  feeding-stalls. 

Mr.  Wa]poIe  and  Mr.  Follett^  in  support  of  the  petition,  ai;gaed  that  tiie  proposed 
outlay  was  within  the  terms  of  the  testator's  will,  being  an  "improvement"  and  a 
"  necessary  outgoins." 

Mr.  Turner  ana  Mr.  Roupell,  for  the  parties  entitled  to  the  two^sbths  of  tiie 
rents,  opposed  tdie  petition*  and  argued  that  this  outlay  might  be  for  t£e  benefit  of 
the  inhentanoe,  in  which  they  were  not  interested,  but  was  not  for  the  advantage  of 
the  tenants  for  life :  they  observed  that  it  was  not  within  the  terms  of  the  will,  and 
was  not  even  sud  to  be  such  as  would  increase  the  annual  income,  or  to  be  required 
by  the  present  tenants.  They  insistedi  therefcve,  that  the  expense  oug^t  not  there- 
fore to  be  incurred. 

Mr.  Walpole,  in  reply. 

The  Master  of  the  Bolls  [Lord  Lan^ale].  I  regret  to  bear  such  a  petition. 
This  gentleman  is  sole  trustee  under  the  wiU,  and  is  entitled  to  three-fourths  of  the 
whole  inoome,  and  the  daughters  of  the  testator,  the  founder  of  this  gift^  are  each 
entitled  to  one-eighth. 

What  is  desind  here  is,  thsA,  under  the  name  of  "  improvements,'*  a  large  sum 
should  be  laul  out  npaa  the  estate  for  its  permanent  improvement  and  ■j^d  for  out 
of  the  income.  I  cannot^  without  regret,  see  such  a  claim  made ;  but  if  it  be  a  just 
one,  it  most  be  attended  to. 

[^4}  The  testator  has  used  the  word  "  improvements ; "  but  it  is  used  in  connec- 
tion with  taxes  and  other  outgoing  apparently  referring  to  annual  expenditure ;  and 
the  c[uestion  raised  on  this  occasion  is,  whether  the  word  "improvements"  is  to  be 
considered  in  a  sense  wholly  independent  of  the  interests  of  the  tenants  for  life.  The 
only  thing  sought  to  be  attsdned  is,  the  improvement  of  the  inheritance,  and  not  the 
benefit  of  the  tenants  for  life.  I  should  understand  it,  if  it  were  calculated  to  improve 
the  rents  for  the  benefit  of  the  tenants  for  life,  or  if  it  were  necessary  to  induce  the 
tenants  to  continue  a^  their  present  rents ;  but  how  could  the  testator  have  intended 
improvements  to  be  made,  to  tlie  prejudice  of  the  interests  of  the  tenants  for  life  1 
There  is  nothing  in  this  petition  tmiding  to  shew  that  the  tenants  for  life  are  to  be 
in  the  least  bmefited  by  the  proposed  buildings  and  improvements ;  and  I  do  not 
think  that  they  dome  within  the  words. 

I  am  not  iiv'a  situation  to  say  that  some  improvemente  might  not  be  justifiable ; 
but  here  I  am  asked  to  act,  as  if  the  interests  of  the  tenants  for  life  were  to  be  left 
out  of  considlBration,  and  without  any  suggestion  that  the  rents  would  be  improved, 
or  that  the  ouildings  are  required  for  securing  the  continuance  of  the  old  tenants,  I 
am  asked  tw>  sanction  an  expense,  which  must  diminish  the  income  of  the  tenants  for 

I  muslb  either  dismiss  tiie  petition,  with  liberty  to  present  another,  or  allow  it  to 
stand  wkr. 
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